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rel.   Bonker.  66  111.  339 856 

Young  y.  Grau,  14  R.  I.  340 770 

y.    Shaner.  73  Iowa,  555,  55  N.  W. 

Q29 798 

Youngblood   v.'  'Seaton.  *  S2  'Mich'.'  '406,*  '20 

Am.   Rep.  654 924 

Youngstown  v.  Moore,  30  Ohio  St.  133....  637 
Youngstown  Bridge  Co.  y.  Kentucky  &  I. 

Bridge  Co.  64  Fed.  441 954 

Yovatt  y.  Wlnyard,  1  Jac.  &  W.  394 921 

Z. 

Zelgler  y.  Day.  123  Mass.  152 463 

y.  Hopkins.    117    U.    S.    687.    29    L. 

ed.  1020.  6  Sup.  Ct.  Rep.  919..  232 

Zellff  y.  Jennings.  61  Tex.  458 942 

Zimmerman  y.  Baur,  11  Ind.  App.  607,  39 

N.  E.  290 046 

y.  Union  Canal  Co.  1  Watts  &  S.  346 

- 212 

Zug  y.  Com.  70  Pa.  138 212,  213 


STATUTES  AND  CX)NSTITUTIONS  CITED,  CONSTRUED,  ETC. 


Ensland. 

Statutes. 

23  Edw.  III.  chap.  1.     Laborers 142 

25  Edw.  III.  Stat.  1.     Laborers 142 

2kZ  Edw.  VI.  chap.  16.  Laborers 142 

S  Eiii.   chap.   4.     Artificers   and   appren- 
tices    142 

38LR.  A. 


20  Car.  II.  chap.  3,  f  6.     Statute  of  frauds  268 
7  Geo.    I.  Stat.  1,  chap.   13.     Journeymen 

tailors 143 

7  Geo.  II.    chap.  8.     Stock  Jobbing  act....  832 
1800,    40   Geo.   III.   chap.    106.     Unlawfoi 
combinations  of 

workmen 148 

1  Vict.  chap.  26.  i  0.     Wills 263 


30 


CiTATIONB. 


6  &  7  Wm.  IV.  chap.  32,  SS  1,  3-5.     Build- 

ing societies 821 

7  &  8  Vict.  chap.  15.     Factory  act 947 

19  &  20  Vict,  chap.  38.     Factory  act 947 

1880,  §1.     Employers'  liability  act 947 

United  Statei. 

Constitution. 

Art.  1,  I  10.     Impairment     of     contracts 

670,  902 

Art.  4,  I  2,  cl.  1.  Privileges  and  im- 
munities of  citizens  895 

Amend.     5.     Due  process  of  law 886,  902 

Amend.  14.     Equal   protection  of  the  law 

99,  828 

Amend.  14.     Due  process  of  law 178,  751 

Statutes. 

1890,  May  2.  Laws  of  Arkansas  applica- 
ble  to  Indian  terri- 
tory  885,  895.  901 

1897,  Feb.  3.     Mortgages:     Indian     terri- 

tory  883,  896,  902 

1898,  chap.  S,  i  17.     Bankruptcy  law 768 

Statutes  at  Large, 

Vol.  26,  p.  04.  chap.  182.  Laws  of  Ar- 
kansas applicable  to 
Indian  territory. .   . 

ggg     9Q  j^ 

Vol.  26,  chap.  617,  S  6!  'circuit  court  of 

appeals 912 

Vol.  29,  p.  510,  chap.  136.  Mortgages;  In- 
dian territory 902 

Vol.  30,  p.  560,  chap.  541.  Bankruptcy  law 

766,  768 

Vol.  30,  p.  566,    chap.    541,    $§    67^,    70. 

Bankruptcy  law. .   .   774 

Revised  Statutes. 

i  4465.  Limiting  number  of  steamer  pas- 
sengers  433 

Revised  Statutes  Supplement. 

P.  903,  I  6.     Circuit  court  of  appeals 912 

Compiled  Statutes,  1901. 

P.     549.     Circuit  court  of  appeals 902 

P.  3046.  Limiting  number  of  steamer  pas- 
sengers  433 

Alabama. 

Statutes. 

1823,  Dec.  22,  p.  45.     License  to  practise 

medicine 929 

1874-75,  p.  130.     Board  of  health 930 

1876-77,  p.     80.     Practising   medicine..    .  929 

Code,  1852. 

I  980.     License;  practising  medicine 929 

Code,  1876. 

PP.  460,  461,  chap.  3,  4.  Practising  medi- 
cine  • 929 

1%  1587  et  seq.     Board  of  health 930 

Code,  1886. 

(f  1260  ei  seq.     Board  of  health 930 

is  1296  et  seq.  Board  of  dental  exam- 
iners  929 

Code,  1896. 

ft  2392  et  seq.     Board  of  health 930 

\  4263.     Wills 264 

Civil  Code. 
S  3261.     Practising  medicine 926 

Criminal  Code. 
%  5333.     Practising  medicine 926 

Clay's  Digest. 
PP.  487  et  seq.     Practising  medicine 929 

Arkaniai. 

Constitution,  1874, 

Art.    2,  I  23.    Delegation  of  taxing  pow-  ^^^ 

er 924 

Art.  16,  I     6.    Taxing  priylleges 924 

Statutes. 

1901,  p,  lis.     License  tax  upon  vehicles..  923 
58  L.  R.  A. 


Mansfield's  Digest. 

I  671.     Conveyance  of  real  estate 80^ 

i  672.     Not  applicable  to  mortgages 893^ 

Chap.  110.     Mortgages 90X 

I  4742.     Recording  of  mortgages 883,  901. 

i  4743.     Mortgages 889,  894,  901 

California. 

Civil  Code. 


156. 
167. 


If  197.  198. 


Flead  of  family 943 

Debts  of  wife 943 


Custody  and  control  of  minor 

children 943 


Code  of  Civil  Procedure. 

S  370.     Suits  by  married  women 943- 

Georgia. 
Political  Code. 

I  9.     Comity  of  states 1S6 

Penal  Code. 

i  422.     Sunday  labor 393- 

lUinoiii. 
Constitution. 


Art. 

Art. 

Art. 
Art. 

Art. 
Art. 
Art. 


2,  S  13. 
4,  S  13. 


31. 
2. 


6,  t  12. 
9,  I  1. 
9,  SI  9, 


Compensation   for   property 

taken 364 

Act  to  embrace  but  one  sub- 
ject  282 

Drainajre. .  . .  r 362 

Original  jurisdiction  of  su- 
preme court 838 

Circuit  courts:  Jurisdiction  839 

Uniform  taxation 628 

10.     Municipal  taxation 36S 

Statutes, 

1879,    May  29.     Drainage  and  levee  act..  86a 

1879,    July     1.     Drainage   districts. 36S 

1885,  June  27.     Drainage  act 364 

1885,  June  29.     Fire   escapes 283 

1897,    Biay  27,  p.  222.     Fire  escapes 282 

Revised  Statutes,  1874- 

P.  384.     Payment  of  funds  to  successor  in 

office 872 

P.  Attendance  of  officer  upon  Jury 874 

Revised  Statutes, 

Chap.  24.  S  62.    subdiv.     41.     Cities    and 

villages ;  license. .    .   289 

Chap.  24,  art.  5,  S  62,  subdiv.  75.  Nui- 
sance  208^ 

Chap.  24,  art.  5,  |  64.  Publication  of  or- 
dinances  269 

Chap.  43,  i  7.     Dramshops 269 

Revised  Statutes,  189S, 


Chap.  91,  I  14. 


Defining  practitioners  of 

medicine 930 


Hurd's  Revised  Statutes,  1899. 


P.  68. 
P.  697. 
P.  682. 
P.  1136, 
P.  1295, 
P.  1393. 

P.  1394, 


Uniform  taxation 528 

Drainage  and  levee  act 364 

Drainage  and  levee  act 361 

I     8.     Mandamus  act 538 

i  82.     Practice  act 653 

i  3,  1[  1.     Valuation  of  personal 

property 629 

chap.  120,  I     8,  f  4.     Valuation 

of  capital  stock....   528 
P.  1400,  chap.  120,  |  32.     Statement      by 

corporation 530 

P.  1412,  I  108.     Assessment  of  property.    629 

P.  1441,  fig  276.  277.     Revenue  act 539 

Criminal  Code. 

ilS9.  Separation  of  Jury 876 
215.  Indictment 871 
435.     Attendance  of  officer  upon  Jury. . .   874 

Indiana. 

Constitution. 

Art.  10,  I  1.     Taxation 951 

Statutes. 
I     21.     Compensation         to 


1891,  p. 
1891,  p. 


427, 
489, 


county   officers. . 
fi  113.     Compensation 

county  treasurer. 


to 


396 

396 


CxTATiozrs. 


31 


1991,  p.  452,  i  135.     Compensation  to 

coanty  treasurer. . . .  396 
1^3,  p.  294.  Employers*  liability  act...  945 
1899,  Sfajch  2,  p.  234.     Factory  act 946 

Revised  Statutes,  1901. 

il  70S3-7087.     Employers*    liability    act..  945 

i  7087i.     Protection  of  laborers 946 

f  8410.     Taxation 953 

I  8423.     Taxation  ;  copartnership 953 

}  8438.     Valuation  of  personal  property..  954 

a  84G0,  8463.     Listing  of  shares 954 

Tudlaii  Territory. 

Annotated  Statutes,  1899, 

M  29-44.     Mortgages 895 

51  3053.  3054.     Mortgages 894 

I  3074O.     Recording  mortgages 895 

Kentucky. 

atatutca, 
%  639.     Representations ;  warranties 61 


1S76,  No.  79. 


lioviaimna. 

Statutes. 
Exemption      of 


1877,  No.  37. 
1S98,   Ko.  170. 


Art.  420. 
Art.  644. 


Art,  3461. 


laborers' 

wages 407 

Railroad  law 335 

i  1.     UeTenue  law 350 

Code  of  Practice. 

Amendments 

Exemption  of  laborers'  wages 
Civil  Code. 
Renunciation  of  prescription..  409 
Maryland. 
Constitution, 


65 
407 


Art.  3,    S  40. 


Compensation  for  property 

taken 779 


MasaacKnaetta. 

Bill  of  Sights. 

Art.  10.     Compensation  for  property 786 

Statutes. 

1818,  chap.  131,  f  1.     Prartlslng  surgery..  980 

Public  Statutes. 

Chap.  52,  i  3.     Highways 461 

MlcKican. 
Constitution,  1833. 

Art  12,  i  3.     Internal  improvements 762 

Minnesota. 
Statutes. 

Appeal  to  supreme  court  932 
cl.    10.     Charter   of    St. 
Paul :      health     de- 
partment      80 

Special  Laws. 

Powers  of  board  of  edu- 
cation  665 

Powers  of  board  of  edu- 
cation  665 

chaps.  49,  52.     Powers  of 

board  of  education.  666 
Powers  of  board  of  edu- 
cation  665 

Powers  of  board  of  edu- 
cation  666 

1885.  chaps.  87.  97.     Powers  of  board  of 

education 665 

1887,  chap.     22.     Powers  of  board  of  edu- 
cation  665 

Oenetal  Statutes,  1878. 

Cbap.   73,   I   89.     Effect  of  possession   of 

note  or  bill 435 

General  Statutes,  1894. 

I  4549.     Appointment  of  ffnardlans 932 

I  7045.     Prevention  of  epidemics 80 

i  7047.     Duty  of  local  board  of  health 80 

17048.     Board  of  health 80 

58  L.  R,  A, 


1895.  cbap. 
1899.  chap. 

827. 
351, 

1878.  chap. 

i 
157. 

1879,  chap. 

62. 

1881  (Ex.  fl 

«».) 

1881,  cbap. 

114. 

233. 

1. 1   1. 
1.  i   3. 

3,  I  11. 


Art 
Art. 

Art 


Art.  3.  I  15. 


Art.  8. 


5. 


ISisaonri. 

Constitution. 

Art.  2.  i  20.     Taking  private  property  for 

private  use 447 

Art.  2,  I  21.     Compensation   for   property 

taken 444 

Ceneral  Statutes,  1865. 

P.  518,  I  9.     Inheritance    by    illegitimates  452 
i  14.     Attachment;  exetmtion SS7 

Revised  Statutes,  1899. 

I  290S.     Descent 452 

f  2916.     iDberltance  by  illegitimates ■.  452 

Nebraska. 

Constitution. 

All   persons  free S2S 

l)\\e  process  of  law 828 

Bills    to    contain    but    one 

8ubJ*»ct 827 

I^ocnl  or  special  laws 827 

License  moneys 100 

Statutes. 

Protection   of   female   em- 
ployees  827 

1899,  March  31.  Limiting  hours  of  labor- 
ing women 826 

Compiled  Statutes,  1899. 

Chap.  18,  art.  1,  S  36.     Appeal 827 

Compiled  Statutes,  1901. 

Art.   1,   chap.    14,   i   60,   subdiv.   12.     En- 
forcement   of    ordi- 
nances:   i)enaltie8..  110 
Cnminal  Code,  1901. 

li  2450,  245p.  Protection  of  female  em- 
ployees  827 

Hew  HampiKire. 

Statutes. 

1849.  chap.  835.  $$  2.  14.  Charter  of 
Concord :  powers  of 
city   council 

1891,  chap.  186.  Concord  highway  dis- 
trict  

1899,  chap.  29,  f  3.  Expenditures  for 
highway  repairs. .   . 

Public  Statutes. 


1883,  Feb.    7. 


Chap.  40, 
Chap.  60. 
Chap.  73, 


i4. 
1. 
6. 


TTlghways 

I'owers  of  city  council... 
Kxpenditures  for  highway 

repairs 

Chap.  73,  I  7.     Contract   for  highway  re- 
pairs  

General  Statutes. 


Chap.  66,  i  2. 


l-^xpenditures  for  repair  of 
highways 


45S 
458 

45S 

461 

458 

4oS 
401 

461 


Di- 


Kew  Jeriey. 

Statutes. 

1794,  Dec.  2  (Paterson's  Laws,  143) 

vorce 

1818,  Feb.     3  (P.  L.  1818,  p.  20).  Divorce 
1820,  Feb.  16  (P.  L.  1820.  p.  43).   Divorce 

1874.  March  2<.     Divorce 

Revision,  1S21. 

Divorce 

Gejieral  Statutes,  1895. 

p.  12«9.     Divorces 

p.  2552,  I  110.     Practice  act 


P.  667. 


Vol 
Vol, 


New  York. 

Constitution. 

Art.  1,  I  8.     Freedom  of  speech  or  of  the 
press 

Statutes. 

1880,  chap.  583.  Rivers  as  public  high- 


1888.  chap.  311. 
1880,  chap.  201. 


ways. 

Sewer  system.  , 

Sewer   fevslem. 


477 
477 
477 
477 


477 


477 
481 


512 


49T 
376 
370 


32 


GiTATioirs. 


1893, 

1S06. 

189G, 
1897, 


chap. 

chap. 

chap, 
chap. 


363. 

338. 

908, 
383. 


1897.  chap.  483. 


Ausable  river  a  public 
hlsrhway 

Conversion  of  brook  in- 
to public  highway. . 
{  220.     Tax  law 

Suppression   of  monopo- 


timber       in 


ies 
Floating 

stream 

1897,  chap.  592.  art.  5.  Navigation  law. 
1899,  chap.  128.     Charter     of     New     Ro- 

chelle 

1899,  chap.  690.     Suppression  of  monopo- 

Revised  Statutes. 

Vol.  1.  p.  722.  ii  7-11.  Defining  "estates'* 
Vol.  2,  p.  64.  f  42.  Revocation  of  will... 
Vol.  2.  |§  45-47.     Wills 

Code  of  Civil  Procedure, 

73.  Attorney  not  to  buy  claim 

74.  Attorney  not  to  buy  suits  gener- 
ally  

i75.     Penalty  against  attorney 
382.     Damases ;  limitation 
1268.     Cancelation   of   Judgment 
1338.     Appeal  from  final  Judgment. .  . . 

140,  149, 

{  3343,  subdiv.  9.     Defining  '^personal  In- 
Jury  • 

Penal  Code. 

{  168.     Conspiracy 

S  67o.     Endangering  public  peace. 


497 


499 
150 


145 


I 


497 
497 


871 
145 


150 
723 
723 


831 

832 
832 
506 


158 
766 


145 
510 


JXwcth  Carolima. 

Statutes. 

1901,  chap.  327.     Refunding  license  tax.. 

Horth  Dakota. 

Constitution. 

S  14.     Compensation  for  property  taken.. 

Compiled  Latcs,  ISSo. 

§  3025.     Regulation  of  telephone  system.. 

Code  of  Civil  Procedure. 

Chap.     35.     Compensation     for     property 
taken. 

Revised  Codes,  1S99. 

Use  of  streets 

Dedication  by  plat 

subdiv.    S.     Issuance    of    attach- 
ment. 


f  2148. 
i  2422. 
$  5352, 

f  5933. 
S  5956. 


f  19 


1. 
o 

i5! 


Compensation  for  property  taken 
imminent  domain:  public  uses.... 

Okio. 

Bill  of  Rights. 
Inalienable  rights. 


178 


776 
777 


777 
777 


776 
777 


*  2370.     Sewer  districts 63r 

I  2601.     Plat  of  subdivisions 78,> 

I  3374.     Prescribing    rates    of    passenger 

fare 662- 

f  3376.     Penalties  for  overchaiges. 652 

§§3456,  3457.     Appropriation  of  property.   787 

i  5009.     Suing  parties  severally  liable 048 

S  5038.     Issuance    of    summons    to    other 

county 647 

f  5640.     Proceedings  in  contempt 627 

I  6005.     Granting    letters    of    administra- 
tion  642 

f  6013.     Administrator  de  bonis  non 642 

I  6136.     Sale  of  real  estate  to  pay  debts. .  64S 

S  6141.     Contents  of  petition  for  sale 643 

§  6448.     Appropriation  of  property 787 

Bates's  Annotated  Statutes. 

{     549.     Mandates  of  supreme  and  circuit 

courts. 62S 

§  .5239.     Enforcement  of  final  order 628 

I  5*199.     Divorce  and  alimony 627 

§  570.3.     Alimony 627 

§  6726.     Mandates  of  supreme  and  circuit 

courts 62S 


OresoM. 

Statutes. 

Building  and  loan  associa- 
tions     819 


1895.  p.  103. 


PeamsylTaala. 

Statutes. 
1789.  March   11. 

1854, 


of 


Powers   of   the   city 

Philadelphia 

Feb.  2  (P.  L.  21,  25  >.     Powers  of  the 
city  of  Philadelphia 
187.3,  April  4    (P.  L-  20).     Insurance..  .. 

1876.  May  1.     Insurance 

18S3.  June  20     Insurance 

1887.  April  26.     Insurance 

Smith's  Laics. 


Vol. 


I  Art. 

Art. 

Art. 

Art. 
Art. 


2,  pp.  462.  467.     Powers  of  the  city 
of   Philadelphia..    . 

Sontk  Carolina. 

Constitution,  1895. 
Construction    of    C<»i8titu- 


1.  I  29. 

3.  I  34. 

4,  I  23. 


.  Art.  8. 


tion 
subsecs.     1-12.     Prohibiting 

special  legislation. . 
Bin    taking    effect    without 

governor's  signature 

Jurisdiction   of   court 

Counties    and    county    gov- 

emment 

Government  of  cities  and  towns. . 


Ill: 


Art. 
Art. 
Art. 
Art. 
Art. 


tlquai  protection  and  l*enefit 

Compensation  for  property 

628.  659, 

Constitution. 

Imprisonment  for  debt. .  . 

Legislat ive  power. 

General  laws  to  be  uniform 

Taxation 

Appropriation  of   right  of 
way 


15. 

1. 

26. 


Statutes. 


1S?1. 

idc»c». 


March  3, 
March  1 


1900.  April   14. 
1900,  April   10 


I  6. 
l94 


PMial:ies  for  overcharges 
Oh  io    Laws,    p,    539  > . 


Plat  of  snabdl visions. 

Ohio    Laws,    p.    33). 

Roberts   law. 


659 

620 


626 

620 
6o5 
639 

786' 


785 


Statutes. 
(21    SUt.    at 


1891.  Jan.  4  (21  SUt.  at  L.  p.  461). 
County  and  town- 
ship government. .  . 
86  1S99,  Jan.  12  (23  Stat,  at  L,  p.  1).  Coun- 
ty  government. .    . . 

1899,  March  3  (23  Stat,  at  L.  p.  9).  Coun- 
ty government. .... 

1S99.  March  6  (23  Stat,  at  L.  p.  113). 
County    government 

Revised  Statutes. 

$  37.     Effect  of  repeal 

Code  of  Civil  Procedure. 
{  374.     Submission  of  causes  without  ac- 


220 

220 
225 
225 
225 
225 


220 


689. 
.689 


686 
687 


690 
690 


687 
6S8 
688 

ess 

68S 


(94 


61S 
653 


tion. 


fund     for 


Pen«:ion 
teachers. 

92  Ohio  Laws,  p.  6S.3.    Scb.x>I  pension  law 
94  Oh*o  Laws.  p.  220.    Penalties  for  over- 
charges.   

S\rnn  rf  Crit^h rise's  Statutes. 

P.  14S3.     Plat  of  subdivisions 

Revised  Statutes. 

i  2232.     Power    of    muciripality    to    take 

property 

58  L.  R.  A. 


65S 
655 


652 


r85 


631 


Sontk  Dakota. 

Constitution. 

Art.  5,  S  3.     Powers  of  supreme  court 

Compiled  Laics. 
Powers    of    persons    of    unsound 


{  2519. 

I  2,V20. 

f  3207. 

$  4a»T. 

.  f  5007. 

I  5343. 


mind. 

Rescission  of  contracts  by.. 
■Cnrecorded  ins:  niroents. .  . . 

When  rule  should  cease 

Relief  in  default  of  answer. 
I*ending  action 


687 


852 


814 
814 
814 
815 
814 
815- 


Citations. 


6574. 


Annotated  Statutes,  1901, 

When  rule  should  cease 

I'endlng  action 


815 
815 


Constitution, 


1870. 


Art. 
Art. 


Art. 


Art.  11. 
Art.  11, 


8. 
21. 


29. 


Law  of  the  land 

Compensation  for  property 
158, 


taken. 
Taxation      for 

purposes. . 
Class  legislation. . 
Appropriation     of 

fund 

Statutes, 


corporate 


school 
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ANNOTATED. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS,  FIRST  CIRCUIT. 


Edwin  CANNEY,  Plff.  in  Err,, 

Jan  WALKEINE. 

(51  C.  C.  A.  53,  113  Fed.  66.) 

That  the  bos»  of  a  cranir  of  ivorkmen  i« 
euffRitretl,  a  greater  portion  of  tbe 
time.  In  ^worklnK  irltli  lil>  handn,  does 
not  necessarily  show  that  he  is  not  at  the 
same  time  giTing  superintendence  to  the 
worlc,  within  the  meaning  of  a  statute  mak- 
ing the  employer  liable  for  injury  to  his  em- 
ployee "by  reason  of  the  negligence  of  any 
person  in  the  service  of  the  employer,  in- 
tmsted  with  and  exercising  superintendence, 
whose  sole  or  principal  duty  is  that  of  su- 
perintendence." 

(June  14,  1901.) 


ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts 
to  review  a  judgment  in  favor  of  plaintiif 
in  an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Colt  and  Putnam,  Circuit 
Judges,  and  Broum,  District  Judge. 

Messrs.  ^Walter  I.  Badger  and  Ed- 
ward K.  Woodworth,  for  plaintiff  in  er- 
ror: 

Any  person  intrusted  with  superintend- 
ence is  not  a  superintendent,  for  whose  neg- 
ligence his  employer  is  liable  for  an  injury 
to  another  employee,  unless  his  sole  or  prin- 
cipal duty  is  that  of  superintendence. 

One  who  labors  the  greater  part  of  the 


KoTE. — Statutory  liability  of  employers  for  the 
negligence  of  employees  exercising  superin- 
tendence. 

I.  Introductory,  33. 

II.  Conditions  precedent  to  recovery  hy  the 
servant;  generally,  34. 

III.  What  employees  are  superintendents. 

a.  Within   the  English,  Massachusetts, 

New  York,  and  Colorado  acts. 

1.  General  remarks,  34. 

2.  Employees  held  to  te  vice  prin- 

cipals, 34. 
8.  Employees  for  tohose  negligence 
the  master  is  not  liahle,  36. 

b.  Within  the  Alabama  act,  37. 

c.  Within  the  Ontario  and  other  colo- 

nial acts,  38. 

IV.  Employees   controlling  machinery;   posi- 

tion of,  39. 
y.  Master  liable  though  injured  servant  was 
not  under  the  control  of  the  negligent 
employee,  39. 
VI.  Deputy  superintendents,  liability  for  neg- 
ligence of,  40. 

VII.  yccessity  of  proving  that  the  injurious 
act  was  negligent,  41. 

VIII.  Acts  constituting  negligence  in  the  exer- 
cise of  superintendence. 

a.  General  rentarks,  44. 

b.  T7i«  adoption  of  an  improper  method 

of  doing  the  work  in  hand,  44. 
c  The   giving    of   improper    directions 
with  respect  to  particular  details 
of  the  work,  45. 

d.  2*he  failure  to  furnish  proper  appli- 

ances,  46. 

e.  Employing    servants    not    competent 

for  the  work  to  be  done,  46. 
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VIII. — continued. 

f.  Allowing  abnOrnuUly  dangerous  con- 

ditions   to    earist   in    the   place   of 
work,  46. 

g.  The  failure  to  give  instructions  un- 

der  circumstances   which   indicate 
the  propriety  of  doing  so,  46. 

h.  The  failure  to  warn  a  servant  as  to 
the  txislence  of  an  abnormal  dan- 
ger, 46. 

I.   The  violation  of  rules  promulgated 
by  the  master,  47. 
IX.  Acts  done  by  superintendents  while  par- 
ticipating in  the  work;  liability  of 
master  for,  47. 

I.  Introductory. 

The  provision  of  the  employers'  liability  act 
which  has  been  selected  for  discussion  in  this 
annotation  is  thot  which  gives  a  servant  t ho 
right  to  recover  damages  for  an  injury  caused 
"by  reason  of  the  negligence  of  siny  person  in 
the  service  of  the  employer,  who  has  any  super- 
intendence Intrusted  to  him,  whilst  in  the  ex- 
ercise of  such  superintendence." 

These  words  constitute  i  1,  subsec.  2,  of  the 
original  English  act,  and  also  of  those  in  force 
In  Newfoundland,  New  South  Wales,  Victoria, 
Queensland,  South  Australia,  New  Zealand,  and 
Alabama,  and  §  3,  subsec.  2,  of  the  acts  of 
Ontario,  British  Columbia,  and  Manitoba. 

A  clause  of  the  same  tenor  is  found  in  the 
acts  of  Massachusetts,  New  York,  and  Colo- 
rado ;  an  action  being  declared  to  be  maintain- 
able for  an  injury  caused  "by  reason  of  tbo 
negligence  of  any  perpon  in  the  service  of  the 
employer,  intrusted  with  and  exercising  Super- 
intendence, whose  sole  or  principal  duty  is  that 
of  superintendence.*' 
3  33 
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time  with  his  hands  is  not  a  superintendent 
within  the  meaning  of  the  employer's  lia- 
bility act. 

Shepard  v.  Boston  d  if.  R.  Co,  158  Mass. 
174,  33  N.  E.  508;  Cashman  v.  Chase,  156 
Mass.  342,  31  N.  E.  4;  O'Brien  v.  Rideout, 
161  Mass.  170,  36  N.  E.  792;  Doted  v.  Bos- 
ion  d  A,  R.  Co.  162  Mass.  185,  38  N.  E. 
440;  OWeil  v.  O'Leary,  164  Mass.  387,  41 
N.  E.  662;  Reynolds  v.  Ba/mardy  168  Mass. 
226,  46  N.  E.  703;  Riou  v.  Rockport  Gran- 
ite Co.  171  Mass.  162,  50  N.  E.  525. 

^fr.  'William  A.  Pew,  Jr.,  for  defend- 
ant in  error. 

Pntnain,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

In  this  case  there  were  a  verdict  and  a 
judgment  for  the  plaintiff  below,  and  tlie 
defendant  below  sued  out  this  writ  of  error. 


It  will  be  convenient  to  use  the  word 
''plaintiff" '  as  indicating  the  plaintiff  be- 
low, and  ''defendant"  as  indicating  the  de- 
fendant below. 

j  The  action  rests  on  the  provision  in  the 
\  employer's  liability  act  of  Massachusetts- 
I  which  gives  a  right  of  action  for  a  personal 
injury  caused  to  an  employee,  "by  reason  of 
I  the  negligence  of  any  person  in  the  service 
of  the  employer,  intrusted  with  and  exercis- 
ing superintendence,  whose  sole  or  princd- 
pal  duty  is  that  of  superintendence."  The 
defendant's  proposition  is  as  follows:  One 
who  labors  the  "most  of  the  time  with  his 
hands"  is  not  a  superintendent,  within  the 
meaning  of  the  statute.  He  puts  it  to  the 
effect  that  the  statutory  word  "principal" 
means  principal  in  point  of  time,  and  that^ 
the  idea  that  it  means  principal  in  point  of 
importance   has   been   expressly   negatived. 


By  Mass.  Stiit.  1894,  cbap.  499,  {1,  the  fol- 
lowing words  were  added  to  this  clause :  **or, 
In  the  absence  of  such  superintendent,  of  any 
person  acting  as  superintendent  with  the  au- 
thority or  consent  of  such  employer."  The  re- 
cently enacted  New  Yorlc  statute  also  embraces 
this  provision. 

The  Indiana  act,  which  in  other  respects 
follows  the  English  one  very  closely,  contains 
no  provision  expressly  relating  to  superintend- 
ing employees. 

By  {  8  of  the  English  and  Newfoundland 
acts  it  is  declared  that  "the  expression,  'person 
who  has  superintendence  intrusted  to  him,' 
means  a  person  whose  sole  or  principal  duty  is 
that  of  superintendence,  and  who  is  not  or- 
dinarily engaged  in  manual  labour.*' 

The  corresponding  provision  in  the  acts  of 
Ontario,  British  Columbia,  and  Manitoba  is  { 
2,  subsec.  1,  and  runs  as  follows:  "Superin- 
tendence shall  be  construed  as  meaning  such 
general  superintendence  over  workmen  as  is 
exercised  by  a  foreman,  or  person  in  a  like  po- 
sition to  a  foreman,  whether  the  person  exer- 
cising superintendence  is  or  Is  not  ordinarily 
engaged   in   manual   labor." 

There  is  no  supplementary  definition  clause 
in  the  acts  of  Alabama,  Massachusetts,  New 
York,  and  Colorado,  but  the  effect  of  the  main 
provision  in  the  two  latter  acts  is  evidently  to 
give  the  servant  a  right  of  recovery  for  the  neg- 
ligence of  agents  performing  functions  not  ma- 
terially different  from  those  contemplated  by 
the  framers  of  the  other  statutes.  See  infra, 
III.-VI.,  as  to  the  persons  who  are  deemed  to 
be  "exercising  superintendence"  within  the 
meaning  of  each  section  of  the  statutes. 

II.  Conditions    precedent    to    recovery    hy    the 
servant;  generally. 

In  order  to  recover  under  the  provisions  de- 
claring employers  to  be  liable  for  the  defaults 
of  servants  exercising  superintendence,  the 
plaintiff  must  establish  these  facts: 

1.  That  the  servant  was  a  "superintendent" 
within  the  meaning  of  the  acts. 

2.  That  the  act  which  was  j;be  immediate 
cause  of  the  injury  was  negligent. 

3.  That  the  act  was  done  in  the  exercise  of 
the  controlling  functions  of  the  superintend- 
ent. 

These  evidential  prerequisites   to  the  main- 
tenance of  the  action  will  be  discussed  serior 
tim  in  the  following  sections. 
58  L.  R.  A. 


III.  WJwt   employees   are  superintendents, 

a.  JVithin    the    English,    Massachusetts,    New 
York,  and  Colorado  acts, 

1.  General  remarks. 

The  phraseology  employed  to  define  the  class- 
of  persons  for  whose  negligence  the  master  Is 
responsible  Is,  it  will  be  observed,  not  quite 
the  same  in  these  statutes.  They  all  define  a 
"superintendent"  as  an  employee  whose  sole 
or  principal  duty  is  that  of  superintendence. 
But  the  Massachusetts  and  Colorado  acts  omit 
the  words  which  specifically  exclude  liability 
for  the  negligence  of  an  employee  who  is  "or- 
dinarily engaged  in  manual  labor." 

This  complementary  clause  seems  to  possess 
little.  If  any,  real  significance,  and  to  be.  for 
practical  purposes,  noching  but  the  negative 
expression  of  a  conception  which  is  adequately 
defined  by  that  which  precedes  It. 

In  view  of  the  usual  system  upon  which  iu- 
dustriai  establishments  are  conducted,  it  may 
be  regarded  as  a  necessary  implication  that  an 
employee  whose  principal  duty  is  that  of  super- 
intendence is  never  "ordinarily  engaged  in  man- 
ual labor."  .\nd  the  converse  of  this  proposi- 
tion also  holds. 

2.  Employees  held  to  be  vice  principals. 

That  the  negligent  employee  was  exercising- 
Nuperlntendencc  within  the  meaning  of  these- 
statutes  is  obviously  a  warrantable  deduction 
for  a  Jury  whenever  the  evidence  indicates  that 
the  authority  wielded  by  him  was  sufllclentlj 
extensive  to  place  him  in  the  category  of  com- 
mon-law vice  principal,  as  that  term  was  un- 
derstood In  England  before  the  Judgment  of  the 
Mouse  of  Lords  In  Wilson  v.  Merry  (1868)  I^. 
R.  1  H.  L.  Sc.  App.  Cas.  326,  19  L.  T.  N.  S.  30. 
which  restricted,  or  perhaps  wholly  abolished, 
the  doctrine  that  masters  are  liable  for  the  neg- 
ligence of  managing  agents,  and  as  It  is  still 
understood  In  all  the  American  states  which 
stand  outside  the  list  of  those  in  which  the- 
doctrine  obtains  that  any  superior  servant  rep- 
resents the  master  in  so  far  as  he  may  be  per- 
forming the  function  of  giving  orders. 

A  complete  review  of  the  cases  showing  the 
position  of  the  courts  of  England,  the  colonies. 
:ind  the  United  States  with  respect  to  the  rep- 
resentative character  of  controlling  employees 
will  be  found  In  a  note  to  Stevens  v.  Chambcr- 
lln  (1900;  C.  C.  App.  1st.  C.)  51  L.  R.  A.  513 
ct  seq. 

The  applicability  of  these  provisions  to  al> 
employees  who  are  intrusted  with  the  full  con- 
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He  maintains  that  this  is  an  arbitrary  rule) 
applied  by  the  supreme  judicial  court  of 
Massachusetts  to  the  construction  of  this 
statute,  with  reference  to  the  circumstances 
which  he  claims  the  jury  would  have  been 
justified  in  finding  to  have  existed  in  the 
ease  before  us^  and  he  asked  an  instruction 
to  the  jury  accordingly.  This  was  not 
given. 

The  plaintiff  was  engaged  in  drilling  in 
the  defendant's  granite  quarry.  While  so 
employed  he  was  struck  from  behind  by  a 
rope,  and  was  thrown  down  and  injured. 
The  rope  was  in  use  to  hold  down  the  blocks 
of  a  derrick  in  the  same  quarry,  and  it  was 
being  tightened  by  the  alleged  orders  of  one 
Anderson  when  it  struck  the  plaintiff. 
There  was  evidence  tending  to  show  that 
Anderson  was  negligent,  and  that  his  negli- 
gence caused  the  injury. 


Anderson  was  employed  by  the  defendant 
with  the  gang  in  which  the  plaintiff  was 
working.  The  defendant  testified  that  he 
had  a  man  under  him  who  acted  for  him 
when  he  was  away, — one  Edward  Dyer; 
that  he  was  sometimes  there  himself,  and 
"then  Dyer  was  there;"  that  he  had  four 
gangs  of  men  (that  is,  one  for  each  der- 
rick) ;  that  there  was  one  man  to  take 
charge  of  each  of  these  gangs;  that  Ander- 
son had  charge  of  one  of  them,  consisting 
of  from  six  to  seren  men;  that  Anderson 
would  go  into  the  quarry  in  the  morning,  and 
put  on  the  chalk  line,  and  tell  the  men  to 
cut  that  line;  that  he  would  see  that  the 
stone  was  all  right;  that,  if  he  (the  defend- 
ant) had  an  order  for  any  particular  di- 
mension of  stone,  he  would  write  it  off  on 
a  card  and  give  it  to  Anderson;  that  An- 
derson would  get  it  out  and  hoist  it  up; 


trol  of  the  whole  of  an  establishment,  or  one 
considerable  department  thereof,  has  never,  it 
is  beliered,  been  disputed.  The  mnster's  lia- 
bility for  their  negligence  Is  taken  for  granted 
to  several  of  the  cases  in  which  the  actual 
guestioa  discussed  Is  whether  the  act  which 
caused  the  injury  was  negligent,  and.  If  so, 
whether  the  negligence  was  In  the  exercise  or 
snperiutendence,  or  in  the  performance  of  some 
other  function.     See  infra,  VII..  VIII.,  IX. 

As  regards  the  lower  grade  of  employees,  It 
may  be  said  that,  so  far  ns  any  general  princi- 
ple can  be  extracted  from  the  decisions,  a 
court  will  not  disturb  a  finding  that  the  de- 
linquent employee  is  exercising  superintendence 
If  the  evidence  tends  to  show  that  be  is  in  full 
charge  of  some  specific  piece  of  worlc,  and  In- 
vested with  a  discretionary  power  to  determine 
the  manner  in  which  the  general  Instructions 
of  the  employee,  or  of  some  higher  ofllcial,  shall 
be  carried  oat. 

Testimony  showing  the  acts  of  one  alleged 
to  be  superintendent  of  defendant's  foundry, 
in  patting  persons  oat  of  the  shop,  and  what 
be  said  while  doing  so,  is  admissible,  as  tend- 
ing to  show  whether  or  not  he  was  acting  as 
SDperintendent.  McCabe  v.  Shields  (1900)  175 
Mass.  438,  56  N.  EL  699. 

A  stevedore's  foreman,  superintending  a  sub- 
division  of  the  work  of  unloading  a  ship,  may 
properly  be  found  to  be  a  vice  principal. 
Wright  V.  WalHs  (1885)  3  Times  L.  R.  779. 

Eviiience  that  the  delinquent  was  a  section 
foreman,  who  had  immediate  charge  and  super- 
intendence of  a  gang  of  five  men,  engaged  In 
handling  freight,  and  that  it  was  his  duty  to 
take  receipts,  check  the  freight  into  the  cars, 
and  see  that  it  was  loaded  into  the  right  cars, 
warrants  a  finding  that  his  principal  duty  was 
that  of  superintendence.  Mahoney  v.  New 
York  A  N.  E.  R:  Co.  (1894)  160  Mass.  573,  36 
N.  E.  588. 

A  foreman  of  a  section  gang  upon  a  railroad, 
not  at  work  himself,  but  looking  on  and  seeing 
that  the  work  Is  done,  and  there,  among  other 
parposes,  for  that  of  giving  warning  of  the  ap- 
proach of  trains  to  the  section  men,  is  a  vice 
principal.  Davis  v.  New  York.  N.  H.  &  H.  R. 
Co.  (1893)  159  Mass.  532,  34  N.  B.  1070,  Dis 
tlngaisbing  Shepard  v.  Boston  &  M.  R.  Co. 
(1S93)  158  Mass.  174,  83  N.  E.  508,  where  it 
was  laid  down  in  unqnallfled  terms  that  a  sec- 
tion foreman  is  not  a  person  intrusted  with 
and  exercising  superintendence,  so  as  to  render 
the  railroad  company  liable  for  personal  in- 
juries to  a  section  hand  occasioned  by  negli- 
gence In  running  a  hand  car  on  which  the  gang 
is  riding. 
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In  such  cases  the  inftM'pnce  that  the  descrip- 
tive words  of  the  Hiutute  are  applicable  is 
sometimes  corroborated  by  specific  testimony 
that  the  superior  servant  did  not  work,  and 
was  not  expected  to  work  with  bis  hands.  Mc- 
Phee  V.  Scully  (1893)  163  Mahh.  216,  39  N.  E. 
1007,  where  the  delluquent  wan  the  foreman  of 
a  gang  of  men  employed  on  a  pilp-drlver,  with 
authority  to  employ  and  dlsini.*<8  men.  who  fre- 
quently had  charge  of  th**  worl<,  and  who  gave 
ail  the  directions  given  ai  the  time  of  an  in- 
jury. 

But  It  does  not  appear  that  the  absence  of 
such  testimony  is,  of  itm'if.  a  sufficient  reason 
for  denying  the  plaintiff's  rij;ht  to  recover. 
It  Is  also  well  settled  that  if  the  existence  of 
the  other  elements  of  liability  Is  made  out,  a 
court  will  not  say,  as  matter  of  iaw,  that  the 
plaintiflF  must  fail  in  his  action  becauHo  the 
negligent  employee  did  a  certain  amount  of 
manual  labor  in  connection  with  the  work 
which  he  supervised.  That  fact  is  not  con- 
clusive upon  the  question  whether  his  princi- 
pal duty  was  that  of  superintendence.  See  also 
infra,  IX. 

"If  you  have  a  person  whose  sole  or  princi- 
pal duty  it  is  to  superintend  the  work  of 
others,  the  master  will  he  liable  for  injuries 
to  those  who  act  In  obedience  to  his  orders, 
even  though  such  superintendent  should  him- 
self casually  do  manual  labor."  Smith,  J.,  in 
Kellard  v.  Rooke  (1887)  L.  R.  19  Q.  B.  Div. 
585,  588.  See  also  Crowley  v.  Cutting  (1896) 
165  Mass.  436,  43  N.  E.  197  (the  superintend- 
ent of  a  quarry  sometimes  helped  to  attach 
the  dngs  by  means  of  which  heavy  stones  were 
hoisted)  ;  Reynolds  v.  Barnard  (1807)  168 
Mass.  226,  46  N.  K.  703  (superior  servant  was 
a  foreman  of  slaters)  ;  McCabe  v.  Shields 
(1900)  175  Mass.  438,  56  N.  E.  699  (superior 
servant,  who  participated  in  the  work,  and,  in 
the  absence  of  the  employer,  gave  directions). 

It  is  error  to  nonsuit  a  plaintiff,  where  the 
evidence  is  that  an  employee,  denominated  a 
"walking  superintendent,"  gave  the  negligent 
order  from  which  tiie  injury  resulted,  although 
it  was  also  proved  that  he  helped  his  subor- 
dinates to  perform  the  work  to  which  his  or- 
der related.  The  Jury  nhouid  be  asked  whether 
he  was  one  of  those  per.sons  whose  duty  It  was, 
not  to  work  himself,  but  to  see  that  othern 
work.  Ray  v.  Waliis  (1887)  51  J.  P.  519, 
Afllrming  (1885)  3  Times  L.  R.  777. 

In  Prendlble  v.  Connecticut  River  Mfg.  Co. 
(1893)  160  Mass.  131,  35  X.  E.  675,  it  ap- 
peared that  a  staging  which  fell  was  erected 
in  the  yard  of  the  defendant's  sawmill  by  the 
side  of  a  wood  pile  for  the  purpose  of  enabling 
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that,  when  Anderson  was  not  otherwise  en- 
gaged, he  would  take  his  hammer  and  go 
to  work  with  the  rest  of  the  gang, — "just 
the  same  as  the  rest  of  them;"  and  that  he 
(the  defendant)  paid  the  quarryman  from 
14  to  17  cents  an  hour,  and  Anderson  about 
25  or  30  cents.  Anderson  testified  that  the 
superintendent  told  him  what  kind  of  stone 
he  wanted;  and  that  he  did  the  rest;  that 
he  would  make  up  his  mind  where  he  would 
get  out  stones,  and  took  them  wherever  he 
pleased  from  the  ledge  on  which  he  was  di- 
rected to  work;  that  he  laid  out  the  lines; 
that^  after  the  stones  were  split  and  blown 
out,  they  were  hoisted  up  on  the  bank,  and 
were  there  put  on  a  railroad  train  or  wag- 
ons: that  he  had  charge  of  the  stones  from 
the  time  they  were  started  in  the  pit  until 
they  left  the  quarry;  that  the  man  in  charge 
of  the  derrick  was  under  him,  and  also  the 


engineer,  the  tool  boy,  and  the  signalman; 
and  that  he  told  them  what  he  wanted  done, 
and  they  did  it.  This  evidence  leaves  it  en- 
tirely plain  that,  although  the  plaintiff 
worked  with  Anderson  and  Anderson 
worked  with  the  plaintiff,  they  were  not 
wholly  employed  in  the  suaie  class  of  labor, 
and  that  Anderson  had  under  his  charge 
men  not  engaged  in  drilling,  and  therefore 
men  not  engaged  in  precisely  the  same  labor 
in  which  the  plaintiff  was  engaged,  although 
in  the  common  work  and  in  the  same  gang. 
It  is  not  questioned  that  Anderson  was  the 
"boss'  of  the  gang,  in  the  way  in  which  that 
expression  is  commonly  used,  nor  that  the 
jury  might  properly  have  found  that  he  was 
engaged,  at  least  to  some  extent,  in  super- 
intendence, within  the  meaning  of  the  stat- 
ute. 


'  the  workmen  to  pile  the  wood  higher.  There 
was  evidence  for  the  plaintiflT  that  the  staging 
was  built  by  C,  who  was  in  the  defendant's 
employ,  assisted  by  a  member  of  the  piling 
gang;  that  no  oae  gave  any  orders  to  this  gang 
excejt  C. ;  that  he  was  the  foreman  of  the 
gang :  that  he  sometimes  worked  with  his 
bands,  but  worked  when  he  pleased,  and  did 
whatever  work  he  pleased ;  that  when  be  was 
working  he  was  overseeing  the  men  and  giving 
them  directions ;  that  he  placed  the  men  at 
work  whenever  he  saw  fit ;  and  that  he  hired 
workmen  at  different  times,  upon  their  applica- 
tion to  him  for  work.  Two  of  the  defendant's 
witnesses  testified  tbat  C.  had  general  author- 
ity over  the  gang  of  workmen.  It  was  held 
that  the  Jury  would  be  warranted  in  finding 
that  C.'b  principal  duty  was  that  of  superin- 
tendence. 

Whether  A.,  employed  by  the  defendant  as 
foreman  of  its  yard,  but  who  at  times  worked 
with  his  own  hands,  was  one  whose  "principal 
duty  is  that  of  superintendence,"  is  a  question 
for  the  jury,  where  the  plaintiff  was  injured 
by  the  falling  upon  h(m  of  a  large  iron  pump, 
which,  loaded  upon  a  truck,  be  with  others  was 
moving  from  one  place  to  another  in  the  de- 
fendant's works,  in  accordance  with  A.'s  direc- 
lions.  Geloneck  v.  Dean  Steam  Pump  Co. 
(1896)   165  Mass.  202,  43  N.  E.  85. 

The  testimony  of  an  employee  that  It  took 
most  of  his  time  telling  the  other  employees 
what  to  do  and  giving  them  their  work,  and 
that  during  the  whole  day  he  kept  run  of  the 
men,  and  kept  them  at  work,  and  told  them 
what  to  do  and  what  not  to  do.  Justifies  a  find- 
ing by  the  jury  that  his  principal  duty  was 
that  uf  Buperlntendence,  notwithstanding  his 
later  testimony,  when  recalled  by  the  master, 
that  he  worked  about  three  quarters  of  the 
time  with  his  own  hands,  and  that  during  that 
time  he  was  bossing  the  men.  Riou  v.  Rock- 
port  (iranlte  Co.  (1808)  171  Mass.  162,  50  N. 
K.   525. 

The  fact  that  a  foreman  is  paid  higher  wages 
than  the  ordinary  laborers  is  a  circumstance 
to  be  considered,  in  connection  with  other  evi- 
dence, upon  the  question  whether  his  sole  or 
principal  duty  is  that  of  superintendence. 
O'Brien  v.  Look  (1898)  171  Mass.  36,  «0  N.  E. 
458.  where  the  servant  was  allowed  to  recover 
upon  evidence  showing  that  the  delinquent,  be- 
sides receiving  higher  wages,  employed  and  dis- 
charged men,  and  that  he  had  seventeen  or 
eighteen  men  working  under  him  and  subject 
to  his  orders  as  td  the  time  of  beginning  and 
quitting  work,  and  as  to  the  manner  of  its  per- 
formance. 
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3.  Employees  for  whose  negligence  the  master 
is  not  liable. 

The  courts  have  taken  the  position  that 
something  more  than  the  mere  exercise  of  con- 
trol is  necessary  to  constitute  an  employee  a 
superintendent  within  the  statute.  This  pro- 
vision, in  other  words.  Is  not  construed  as  be- 
ing declaratory  of  the  ''superior  servant"  doc- 
trine which  prevails,  under  the  common  law, 
in  some  Jurisdictions.  See  note  to  Stevens  v. 
Chamberlln  (1900;  C.  C.  App.  IsL  C.)  51  L. 
R.  A.  617. 

This  conception  of  the  meaning  of  the  stat- 
ute Is  doubtless  warranted  by  the  fact  that 
cases  of  the  mere  exercise  of  control  have  been 
provided  for  by  the  succeeding  subdivision. 
Hut  it  seems  to  be  fairly  open  to  question, 
whether  some  of  the  decisions  cited  below  have 
not  construed  the  facts  with  undue  rigor  to 
the  plaintiff's  disadvantage. 

The  result  of  this  theory  is  that  the  master 
is  not  responsible  for  the  negligence  of  an  em- 
ployee who  habitually  participates  in  the  work 
done  by  his  subordinates,  and  whose  authority 
over  them  is  limited  to  giving  directions  in  re- 
spect to  that  work. 

It  has  been  held  that  no  action  can  be  main- 
tained for  the  negligence  of  the  following  em- 
ployees : 

A  workman  who  was  being  assisted  by  an- 
other in  the  simple  operation  of  unloading  a 
cart.  Allmarch  v.  Walker  (1885)  78  L.  T. 
Jour.  391. 

A  man  ordinarily  engaged  In  manual  labor, 
although  he  in  fact  superintended  his  fellow 
workmen  as  a  "ganger"  or  "gang  foreman." 
Hall  V.  Northeastern  R.  Co.  (1885)  1  Times  r^. 
R.  359  (new  trial  ordered  to  determine  whether 
an  employee  in  charge  of  a  body  of  men  en- 
gaged in  loading  cars  was  a  superintendent  or 
ordinarily   engaged  in   manual   labor). 

A  foreman  who  worked  "at  getting  out  lum- 
ber and  piling  it  up,  and  In  operating  saws." 
O'Brien  v.  RIdeout  (1894)  161  Mass.  170,  36 
N.  E.  792  (plaintiff  was  a  common  laborer  put 
to  work  at  a  saw). 

One  employed  as  a  common  painter,  receiv- 
ing the  same  pay  and  doing  the  same  work  as 
the  other  men  on  the  Job.  Adasken  v.  Gilbert 
(1800)   165  Mass.  443,  43  N.  E.  199. 

The  testimony  of  the  foreman  of  a  gang  of 
slaters,  called  by  the  employer,  that  he  worked 
with  his  hands  nine  tenths  of  the  time,  is  not 
conclusive  as  to  that  fact  as  bearing  upon  the 
question  whether  the  witness's  principal  duty 
was  that  of  superintendence,  but  presetits  a 
question   for   the   Jury,    although   the   fact.    If 
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The  plaintiff,  referring  to  Anderson,  tes- 
tified, among  other  things,  as  follows: 

Q.  What  was  he  doing  when  you  were  at 
work? 

A.  Bossed  the  men. 

Q.  Was  he  doing  that  all  the  time? 

A.  All  the  time. 

Q.  Was  he  present  during  every  hour  of 
the  day,  looking  after  the  men  and  watching 
them? 

A.  Yea. 

It  was  testimony  of  this  character  to 
which  the  court  referred  when  it  said  to  the 
jury :  "There  is  some  evidence  in  this  case  | 
that  the  man  [Anderson],  while  at  work, . 
was  also  engaged  in  the  line  of  superintend- 1 
rnce;  that,  even  if  working  with  his  hands, ! 
he  was  engaged  in  keeping  an  outlook  upon  ■ 


the  workf  and  giving  directions  to  the  men." 
At  the  outset  the  court  said  to  the  jury: 
"There  is  no  arbitrary  rule  by  which  you 
can  determine,  or,  rather,  which  I  can  state 
to  you  as  a  rule  which  should  govern  your 
detc-rmi nation  of,  this  question.  I  cannot 
say  to  you,  and  the  statute  does  not  mean, 
that  because  a  man  is  engaged  a  fourth  of 
the  time  in  giving  orders  or  directions  or 
planning  the  work,  or  because  he  is  engaged 
a  half  of  the  time  in  manual  labor,  the 
question  would  turn  one  way  or  the  other, 
or  three  fourths  of  the  time  or  nine  tenths 
of  the  time,  as  has  been  stated  in  one  of  the 
decisions  of  the  supreme  court  of  Massachu- 
setts. So  it  is  an  open  and  fair  question 
for  you  to  determine,  upon  your  experience 
and  understanding  as  to  the  way  things  are 
done,  and  upon  the  evidence,  whether  it  was 


prt»Tf>d,  takes  the  caw  out  of  the  statute.  Rey- 
nolds T.  Barnard  (1897)  168  Mass.  226,  46  N. 
K.    703. 

ETidence  that  a  peraoDt  employed  by  another 
zn  superintendent  of  the  blasting  of  a  ledge  of 
rock  Dy  means  of  dynamite  exploded  in  drill 
holes  by  electricity,  worked  with  his  own  hands 
in  attending  to  the  fire  under  the  steam  boiler, 
in  sl:arpening  all  the  tools  used  by  the  werk- 
m<D  in  charging  the  drill  holes  and  in  clearing 
them  out,  and  in  other  acts  of  manual  labor, 
which  occupied  the  most  of  his  time,  will  not 
wsrraat  a  finding  that  his  "principal  duty  Is 
that  of  superintendence.'*  O'Nell  v.  O'Leary 
a.S95)    164  Mass.  387,  41  N.  B.  662. 

In  Cashman  v.  Chase  (1892)  156  Mass.  342, 
31  N.  E.  4,  the  delinquent  employee  was  the 
eng!ne.;r  of  the  engine  by  means  of  which  a 
boiscing  apparatus  used  for  transferring  a 
ship?  cargo  to  a  lighter  was  operated.  His 
■itatioQ  was  on  the  lighter,  and  the  hold  of  the 
▼easel  was  out  of  his  sight.  There  were  four 
m€n  In  the  hold  whose  work  was  to  collect  the 
bandies  of  laths  into  heaps,  around  which  they 
put  a  rope.  When  the  fall  was  lowered  the 
book  was  attached  to  the  rope,  and  a  signal 
given  to  the  stageman,  who  signaled  to  the  en- 
gineer to  raise  or  lower  as  the  work  in  the 
bold  required.  The  engineer  employed  the  men 
in  the  first  instance,  and  set  them  at  work.  He 
went  into  the  hold  on  several  occanions  for  a 
few  moments  at  a  time,  and  showed  thorn  how 
to  adjust  the  rope  around  the  bundles  of  laths. 
He  discharged  and  employed  men.  The  un- 
loadios  of  the  vessel  took  two  or  three  days, 
and  the  men  were  paid  by  the  defendant  in  per- 
son, who  was  there  several  times  for  a  little 
while  on  each  occasion.  The  engineer  did  no 
manual  labor,  except  the  running  of  the  en- 
irine.  "Upon  the  facts,"  said  the  court,  "it 
might  be  competent  to  find  that  the  engineer 
was  to  some  extent  a  superintendent.  The  em- 
ployment and  discharge  of  workmen,  setting 
them  at  work,  and  showing  them  how  to  do 
work,  are  acts  consistent  with  superln tendency. 
But  tLese  acts,  in  connection  with  the  evidence 
^bat  his  station  was  on  the  lighter,  and  his 
work  there  the  continuous  labor  of  running  the 
«Dgine  in  accordance  with  orders  transmitted 
to  him  from  others,  show  that  neither  his  sole, 
aor  principal,  duty  was  that  of  superlntend- 
enre." 

A  Gndlng  that  a  direction  given  as  to  the 
disposal  of  goods  was  an  act  of  superintend- 
^ce  Is  not  warranted  where  the  Injured  serv- 
ant testifies  that  the  delinquent  used  to  give 
orders  to  some  twelve  or  thirteen  persons  in 
thf  room  where  the  goods  were,  but  subse- 
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quently  qualifies  this  statement  by  saying : 
"Wlien  anybody  gave  what  I  call  orders  with 
respect  to  the  load  or  weight.  It  was  to  tell 
where  the  load  was  to  go,  and  that  was  all 
there  was  of  it."  Sullivan  v.  Thorndike  Co. 
(1809)  175  Mass.  41,  55  N.  B.  472.  holding  an 
Instruction  to  be  correct  by  which  the  jury 
were  told  that,  If  the  delinquent  had  the  right 
to  say  to  the  plalntlflT,  "Take  these  goods  up- 
stalrg,"  and  it  was  the  duty  of  the  injured  serv- 
ant to  obey  this  direction,  that  would  be  a 
superintendence,  but  that  If  the  delinquent 
merely  pointed  out  where  the  goods  were  to  go, 
that   would   not  be  a  superintendence. 

In  an  Kngllsh  case  It  was  laid  down  by 
Smith,  J.,  ui'fjuendOf  that  a  gauger,  the  foreman 
of  a  gang  of  laborers,  who  is  worlcing  with  his 
hands  all  the  day.  is  not  a  vice  principal.  Kei- 
lard  V.  Rooke  (1887)  L.  R.  19  Q.  B.  DIv.  585, 
588. 

b.  Within  the  Alabama  act. 

As  the  master  is  by  this  act  made  liable  for 
the  negligence  of  employees  who  have  "any 
superintendence  Intrusted  to  them,"  and  these 
very  general  word»  are  not  qualified  by  any 
limiting  or  explanatory  oxpropslons,  the  Infer- 
ence  would  seom  to  be  that  the  legislature  in- 
tended to  create  a  larger  class  of  vice  princi- 
pals than  that  which  is  constituted  by  the 
lOnglish  and  Massachusetts  acts.  But  how 
much  wider  the  responsibility  of  the  master 
really  Is  cannot  be  determined  with  any  degree 
of  precision  from  the  decisions,  as  tbey  stand. 

The  only  case  in  which  It  seems  reiiHonably 
certain  that  a  different  conclusion  would  have 
been  reached  if  the  action  had  been  brought 
under  the  acts  Just  mentioned  Is  one  In  which  It 
was  held  that  a  railroad  company  must  answer 
fur  injuries  to  a  brakeman  resulting  from  the 
negligence  of  an  engineer  In  running  the  en- 
gine. Louisville  &  N.  It.  Co.  v.  Mothershed 
(1893)    97   Ala.   261,   12  So.   714. 

Under  all  the  statutes,  of  course,  an  action 
may  be  maintained  for  such  nn  injury.  If  the 
declaration  Is  based  on  the  subdivision  express- 
ly declaring  engineers  to  be  vice  principals. 
But  in  view  of  the  decisions  cited  in  the  last 
subdivision,  by  which  the  master's  liability  for 
the  negligence  of  an  employee  operating  a 
piece  of  machinery  Is  denied,  it  is  difficult  to 
draw  any  other  Inference  than  that  tiiis  ruling; 
indicates  a  real  dilTerence  between  the  seope  of 
the  Alabama  and  of  the  other  acts. 

It  must  be  admitted,  however,  that  ibc  real 
scope  of  this  decision,  considered  as  an  appli- 
cation of  a  general  principle,  and  not  as  deter- 
mined with  reference   to   the  special   facts  In- 
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either  the  sole  or  principal  duty  of  the  man 
Anderson  to  superintend  and  direct." 

Thereupon  the  defendant  made  the  fol- 
lowing request:  "I  would  want  your  honor 
to  charge  that,  if  the  jury  find  that  Ander- 
son did  labor  most  of  the  time  with  his 
liands,  he  was  not  a  superintendent,  within 
the  meaning  of  the  statute." 

The  court  replied  to  this:  "I  should 
have  to  deny  that,  in  that  abstract  form;" 
but  it  reinstfucted  the  jury  as  follows: 
"Til ere  seems  to  be  some  misunderstand- 
ing, gentlemen,  as  to  just  what  I  said  with 
respect  to  the  consideration  to  be  given  to 
the  situation  if  Anderson  worked  with  his 
hands  a  fourth  of  the  time,  a  half  of  the 
time,  or  three  fourths  of  the  time,  or  nine 
tenths  of  the  time.  I  did  not  intend  to  say 
to  you  that  such  expressions  on  the  part  of 
the    witnesses    would    control,   or,  if    yoju 


should  find  he  did  actually  work  a  large 
portion  of  the  time,  that  the  question  of  su- 
perintendence would  necessarily  turn  upon 
that  fact  alone,  for  the  reason  that  there  is 
some  evidence  in  this  case  that  the  man, 
while  at  work,  was  also  engaged  in  the  line 
of  superintendence;  that,  even  if  working 
with  his  hands,  he  was  engaged  in  keeping 
an  outlook  upon  the  work  and  giving  direc- 
tions to  the  men.  Of  course,  if  a  man  was 
engaged  nine  tenths  of  the  time,  or  perhaps 
three  fourths  of  the  time,  or  more  than  half 
the  time,  in  actual  manual  labor,  giving  up 
entirely  during  that  period  all  idea  of  su- 
perintendence or  direction,  throwing  off  his 
responsibility  and  becoming  altogether  a 
common  laborer,  and  having  no  reference  to 
the  direction  of  the  work  or  outlook  upon 
what  was  going  on,  then  it  probably  would 
follow  that  he  was  not  a  superintendent,  or 


▼olved,  1b  rendered  quite  obscure  by  two  later 
cases. 

In  one  of  these  an  operator  of  a  steam  crane 
was  treated  as  the  representative  of  the  mas- 
ter In  respect  to  controlling  Its  movements. 
Annlston  Pipe  Works  v.  Dickey  (1890)  93  Ala. 
418,  9   So.   720. 

In  another,  recovery  was  refused  for  an  In- 
jury received  by  a  mechanic  engaged  in  repair- 
ing a  stationary  engine,  owing  to  the  negli- 
gence of  the  engineer  in  starting  the  engine 
while  the  work  was  going  on.  Dantzler  v.  De 
Bardelebon  Coal  &  I.  Co.  (1893)  101  Ala.  309, 
22  L.  U.  A.  361,  14  So.  10.  The  court  said: 
"Whether  .  .  .  there  may  possibly  be  a 
case  of  superintendency  purely  of  machinery 
or  not,  it  is  most  clear  to  as  that  Gould's  posi- 
tion involved  no  such  case,  dissociated  from 
consideration  of  the  fact  that  he  had  a  helper 
whose  duties  are  shown  in  the  evidence. 
Whether  he  had  any  superintendence  intrusted 
to  him,  in  view  of  this  consideration,  is  a  ques- 
tion not  necessary  to  be  decided  in  this  case. 
If  any  such  superintendency  existed  in  that 
connection,  it  was  not  a  general  superintend- 
ency over  the  helper  and  the  machines,  not  a 
general  power  of  having  the  machines  operated 
as  he  directed  by  the  hand  of  the  helper,  but 
only  a  special  superintendence  to  direct  the 
helper  to  assist  him,  Gould,  in  the  manual 
labor  of  operating  them." 

As  will  be  seen  in  a  later  reference  to  the 
second  of  these  cases  (see  infra,  IX.),  the 
essential  and  ultimate  grounds  upon  which  the 
decision  proceeded  was  that  the  negligent  act, 
being  a  manual  one,  was  not  done  In  the  exer- 
cise of  superintendence.  This  element,  how- 
ever, though  it  was  not  specifically  referred  to, 
was  clearly  present  In  the  other  cases,  and  can- 
not legitimately  be  adduced  as  a  differentiating 
factor.  To  obtain  a  ground  upon  which  these 
cases  can  be  reconciled,  it  seems  necessary  to 
have  recourse  to  the  theory  relied  upon  In  a 
still  later  decision,  that  as  to  certain  opera- 
tions a  locomotive  engineer  exercises  both  con- 
trol and  superintendence,  while  as  to  others  he 
exercises  merely  control,  and  that  a  railway 
company  Is  liable  only  for  negligence  In  respect 
to  operations  of  the  former  description. 

In  Culver  v.  Alabama  Midland  R.  Co.  (1895) 
108  Ala.  330,  18  So.  827,  it  was  held,  in  an 
action  by  a  foreman,  that  It  was  error  to  di- 
rect a  verdict  for  the  defendant  where  the  In- 
Jury  was  caused  by  the  negligence  of  a  railway 
engineer  In  not  seeing  that  the  coal  on  the 
tender  was  loaded  properly  by  the  gang  as- 
signed to  the  work. 

Bnt  this  Is  a  refinement  of  doctrine  for 
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which  it  seems  difficult  to  find  a  warrant  in  the 
ordinai'y  meanings  of  the  words  thus  opposed 
to  each  other.  Superintendence  cannot,  it  is 
submitted,  be  exercised  without  at  the  same 
time  exercising  control. 

The  definition  of  the  word,  "superintend/* 
in  the  Century  Dictionary,  is,  to  direct  the 
course  and  oversee  the  details  of  (some  work, 
etc.);   regulate  with  authority;  manage. 

In  the  other  decisions  in  this  state,  the  con- 
clusion arrived  at  Is  not  affected  by  the  omis- 
sion of  the  qualifying  words  inserted  in  the 
English  and  Massachusetts  acts.  Employers 
have  been  held  to  be  answerable  for  the  de- 
faults of  all  superior  servants,  whatever  their 
rank,  who  are  invested  with  discretionary  pow- 
ers as  respects  the  choice  of  the  means  by 
which  the  particular  work  In  hand  shall  be  ex- 
ecuted. "^ 

Actions  have  been  held  maintainable  where 
the  negligent  agent  was  the  superintendent  of 
a  mine.  Drennen  v.  Smith  (1896)  115  Ala. 
396,  22  So.  442 ;  Bessemer  Land  &  Improv. 
Co.  V.  Campbell  (1898)  121  Ala.  50,  25  So. 
793. 

The  superintendent  of  an  iron  company's 
business.  Woodward  Iron  Co.  v.  Andrews 
(1896)   114  Ala.  243,  21  So.  440. 

A  yard  master,  superior  to  ail  other  railroad 
employees  present,  who  personally  takes  the 
place  of  the  engineer,  and  is  running  the  en- 
gine at  the  time  a  car  is  derailed,  or  is  present 
directing  and  controlling  the  engineer.  Louis- 
ville &  N.  K.  Co.  V.  Mothershed  (1893)  97  Ala. 
261,  12  So.  714. 

A  yard  master  while  engaged  in  making  ap 
trains.  Kansas  City,  M.  &  B.  R.  Co.  v.  Bur- 
ton (1893)  97  Ala.  240,  12  So.  88;  Louisville 
&  N.  R.  Co.  V.  Bouldin  (1808)  121  Ala.  197, 
25  So.  903  (First  App.  1805,  110  Ala.  185,  20 
So.  325)  ;  Highland  Ave.  &  Belt  R.  Co.  v.  Dus- 
enberry  (1893)  98  Ala.  239.  13  So.  308;  Rich- 
mond &  D.  R.  Co.  V.  Hammond  (1890)  93  Ala. 
181,  9  So.  577 ;  Alabama  Mineral  R.  Co.  ▼. 
.Tones  (1896)  114  Ala.  519,  21  So.  507. 

A  conductor.  Alabama  Midland  R.  Co.  v.  Mc- 
Donald (1895)  112  Ala.  216,  20  So.  472  ; 
Georgia  P.  R.  Co.  v.  Propst  (1887)  83  Ala. 
518,  3   So.  764. 

c.  Within  the  Ontario  and  other  colonial  acta. 

The  precise  significance  of  the  express  dec- 
laration in  the  Ontario,  British  Columbia,  and 
Manitoba  acts^  that  the  master  is  responsible, 
whether  the  person  exercising  superintendence 
is  or  13  not  ordinarily  engaged  in  manual  labor, 
has  not  yet  been  determined.  But  the  words 
preceding    the    clause    certainly    contemplate 
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sot  A  superintendent  whose  chief  duty  was 
saperintendence.  But  if  at  the  same  time 
that  he  was  laboring  he  was  giving  direc- 
tions, and  adhering  to  his  right  to  direct 
and  superintend,  and  was  actually  keeping 
an  outlook  and  directing,  then  it  would  be- 
come a  question  for  you  to  determine,  not- 
withstanding the  fact  of  manual  labor  for  a 
greater  or  less  portion  of  the  time;  it  would 
be  a  question  for  you  to  settle  upon  all  the 
eridence,  taking  into  consideration  all  the 
evidence,  the  amount  of  labor^  the  import- 
ance of  sux)erintendence,  the  extent  of  direc- 
tion.— all  together, — for  you  to  determine 
whether  bis  chief  duty  was  that  of  superin- 
tendence." 

If  the  instructions  had  rested  where  the 
court  first  left  them,  the  charge  would,  per- 
haps, have  been  deficient.  It  cannot,  how- 
ever, be  doubted  that  what  the  court  added 


after  the  defendant  made  the  request  which 
we  have  cited  materially  modified  what  it 
had  before  said.  In  making  this  modifica- 
tion, the  court  so  fully  expressed  itself  to 
the  jury  that  there  is  no  question  that  what- 
ever detrimental  impressions  the  first  in- 
structions may  have  made  were  removed. 
Therefore  the  case  fairly  turns  on  the  ques- 
tion whether  or  not  the  final  instruc&ons 
were  correct,  and  sufficiently  full,  in  view  of 
the  request  made  by  the  defendant. 

We  will  consider  in  their  chronolo^cal 
order  the  various  decisions  of  the  supreme 
judicial  court  of  Massachusetts,  cited  to  us 
by  either  party. 

In  Malcolm  v.  Fuller,  152  Mass.  160,  25 
N.  E.  83,  the  nisi  prius  courts  in  charging 
the  juiy,  used  these  expressions  with  refer- 
ence'to  the  person  claimed  to  have  been  in- 
trusted with  superintendence:     "If  general- 


something  different  from  that  informal  super- 
intendence which  is  often  exercised  by  one 
member  of  a  gang  of  men  who  are  sent,  with- 
out any  regularly  appointed  foreman,  to  do 
some  particular  piece  of  work. 

The  fact  that  one  of  a  small  gang  of  work- 
men possessed  more  experience  than  the  rest, 
and  took  upon  himself  to  give  directions  as  to 
the  manner  of  executing  a  general  order  of 
their  regular  foreman  with  regard  to  a  certain 
piece  of  work,  is  not  of  Itself  sufficient  to  show 
that  he  was  exercising  superintendence.  Gar- 
land V.  Toronto  (1896)  23  Ont.  App.  liep.  238, 
Berersing   (1895)  27  Ont.  Rep.  154. 

The  Australian  acts  employ  virtually  the 
same  phraseology,  and  must  therefore  receive 
the  same  construction,  as  the  English  act. 

IT.  Employees  oonirolling  machinery;  position 
Of. 

The  superintendence  contemplated  by  the 
statute  Is  that  which  is  exercised  over  other 
men,  not  over  inorganic  appliances.  Kansas 
City,  M.  &  B.  a.  Co.  V.  Burton  (1893)  97  Ala. 
240.  12  So.  88.  The  special  point  there  de- 
cided was  that  this  principle  did  not  Involve 
(be  consequence  that  a  complaint  is  bad  where 
the  allegation  is  substantially  that  some  inor- 
canic  appliance  was  left  by  the  orders  of  a  su' 
perior  employee,  in  such  a  position  as  to  en- 
danger, unduly,  servants  engaged  In  such  work 
at  the  Injured  person.  An  action  was  brought 
for  an  injury  caused  by  a  railway  car  which 
was  left  too  close  to  the  track  adjacent  to  that 
on  which  it  stood.  The  court  said:  "The  su- 
perintendence averred  has  relation  to  more 
than  the  track  of  the  defendant,  and  the  car 
left  dangerously  close  thereto.  The  averment 
!■  that  the  yard  master,  by  whom  we  under- 
stand to  be  Intended  a  person  charged  with  the 
control  of  the  tracks  and  cars  in  the  yard  of  a 
railroad,  was  Intrusted  with  superintendence 
in  the  placing  and  position  of  cnrs  in  the  yard, 
and  hence  necessarily  and  obviously  the  per- 
formance of  his  duties  involved  the  movement 
of  cars,  and,  of  consequence,  the  control  and 
direction  of  men  and  appliances  necessary  to 
mch  movement  as  was  requisite  to  place  the 
cars  In  safe  and  proper  positions.  The  essence 
of  the  averment,  therefore,  is  that  the  yard 
master  had  Intrusted  to  him  superintendence 
•of  the  men  and  appliances  used  In  the  piaclns 
of  this  particular  car,  and  that  while  In  the 
-exercise  of  that  superintendence  he  negligently 
permitted  and  suffered  the  car  to  be  placed  so 
-oear  t6  an  adjacent  track,  with  a  passing  train 
•on  vblrh  plaintiff  was  discharging  his  duties  as 
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[  switchman,  as  that  it  collided  with  the  person 
of  the  plaintiff,  and  produced  the  injuries  com- 
plained of.*' 

So  far  as  regards  most  of  the  Jurisdictions, 
therefore,  with  which  we  are  now  concerned, 
it  is  clearly  settled  that  a  master  cannot  be 
held  liable  as  for  negligence  in  the  exercise  of 
superintendence  where  the  culpable  person  is  an 
employee  whose  duty  Is  essentially  the  operation 
of  a  piece  of  machinery,  though  In  so  doing  he 
necess&rily  exercises  some  control  over  other 
employees  who  are  affected  by  its  movements, 
Farnbam  v.  New  Bank  Coal  Co.  (1896)  23  Sc. 
Sess.  Cas.  4th  Series,  722  (denying  recovery 
where  the  negligence  was  that  of  the  engineer 
of  a  hoisting  cage  in  a  mine). 

A  person  In  charge  of  a  lever  by  which  a 
steam  hammer  Is  worlced,  and  whose  duty  it  is 
to  raise  or  let  fall  the  hammer  at  the  end  of 
command,  is  not  a  superintendent.  Hannan 
V.  Hudson,  7  W.  N.  105. 

,  (The  Alabama  decisions  which  point,  in  some 
measure  at  least,  to  a  different  theory  have 
been  discussed  in  an  earlier  part  of  this  annota- 
tion.    See  supra.  III.   b.) 

Still  less  Is  he  liable,  where  the  negligent  em- 
ployee merely  controls  the  movements  of  ma- 
chinery in  the  sense  that  It  is  his  duty  to  In- 
form the  employee  actually  operating  it  at 
what  precise  moment  It  Is  to  be  started  or 
stopped. 

No  superintendence  Is  exercised  by  a  work- 
man whose  duty  it  is  to  guide,  by  means  of  a 
guy-rope,  the  beam  of  a  crane  used  for  lower- 
ing sacks  of  wheat  into  a  ship's  hold,  and  to 
giye  directions  when  the  chain  fall  is  to  be 
lowered  or  hoisted.  Shaffers  v.  General-Steam 
Nav.  Co.  (1883)  L.  R.  10  Q.  B.  Dlv.  356,  52 
L.  J.  Q.  B.  N.  S.  260,  48  L.  T.  N.  S.  228,  31 
Week.  Rep.  656.  47  J.  P.  327. 

Nor  by  a  banlssman  engaged  in  loading  a 
barge,  whose  duty  is  to  give  signals  to  the 
driver  of  the  crane  when  to  raise  and  lower 
the  bucket.  Claxton  v.  Mowlen  (1888)  4 
Times,  L.  R.  756. 

An  employee  whose  usual  work  Is  merely  to 
operate  a  machine  is  made  a  vice  principal  by 
the  fact  that  it  is  his  duty,  when  the  machine 
gets  out  of  order,  to  notify  the  employee  who 
does  the  repairs  to  put  It  In  order.  Roseback 
V.  MtnsL  Mills  (1893)  158  Mass.  379,  33  N.  E. 
577, 

V.  Master  Hal)le  though  injured  servant  w<u 
not  under  the  control  of  the  neyligent  em- 
ployee. 

The  mere  fact  that  the  superintendence  was 
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ly,  cr  principally,  he  is  at  work  manually 
with  his  hands,  then  he  is  not  a  man  whose 
sole  or  principal  duty  ia  that  of  superin- 
tendence." **That  is,  if  Stewart  was  set  to 
work  with  a  gang  of  men,  and  expected  to 
do  his  share,  either  of  holding  or  pounding 
the  drill,  and  was  generally  engaged  in  that 
employment,  or  in  manual  employment 
about  the  quarry,  then  he  is  not  a  man 
whose  sole  or  principal  duty  is  that  of  su- 
perintendence." 

These  instructions,  however,  were  not 
passed  on  by  the  court  in  bench,  for  the  case 
turned  on  the  proposition  that  the  act 
which  caused  the  injury  was  not  an  act  of 
superintendence.  The  same  is  true  as  to 
Cashmcun  v.  Chase,  156  Mass.  342,  31  N.  E. 
4,  in  which  the  court  found  that  it  was  evi- 
dent that  in  operating  the  engine  the  person 
who  was  alleged  to  be  in  superintendence 


"was  doinff  the  work  of  a  laborer,  actinjg^ 
upon  the  directions  of  others,  and  not  di- 
recting them."  Also  in  Shepard  v.  Boston 
d  M.  R.  158  Mass.  174,  33  N.  E.  508,  the 
court  failed  to  state  why  it  held  that  the 
section  foreman  in  that  case  was  not 
charged  with  superintendence,  within  the 
meaning  of  the  statute,  and  the  question  of 
the  meaning  of  the  word  "principal"  in  the 
statute  was  not  specifically  raised.  Pren- 
dible  V.  Connecticut  River  Mfg.  Co.  160 
Mass.  131,  35  N.  E.  675,  also  fails  as  an  au* 
thoritv  for  either  party  before  us. 

In  O'Brien  v.  Rideout,  161  Mass.  170,  36- 
N.  E.  792,  the  substance  of  all  the  evidence 
was  reported  in  the  bill  of  exceptions.  The 
court  below  ordered  a  verdict  for  the  de- 
fendant, and  the  plaintiff  excepted.  The 
court  in  bench  overruled  this  exception. 
The  foreman  stood  in  similar  relations  to 


not  over  the  person  hurt  will  not  disable  bim 
from  recovery.  Ray  v.  Wallis  (1887)  51  J. 
P.  519. 

It  lias  been  held  by  Denman,  J.,  in  a  nisi 
prlub  case,  that  the  statute  ia  applicable  when- 
ever there  is  a  common  master,  though  the  In- 
jured servant  is  employed  in  a  department  dis- 
tinct from  that  controlled  by  the  negligent  serv- 
ant. Kearney  v.  Nicholl  (1880)  76  L.  T.  Jour. 
63  (machinist  killed  owing  to  negligence  of 
)}<^rsoD  superintending  structural  alterations  in 
a  mill). 

In  Kansas  City,  M.  &  B.  R.  Co.  v.  Burton 
(1893)  97  Ala.  240,  12  So.  88,  the  court  rea- 
soned thus:  "We  are  unable  to  agree  with 
counsel  that  'the  superintendence  which  comes 
within  the  contemplation  of  the  statute  shall 
be  a  superintendence  over  the  person  who  com- 
plainc  of  the  negligence  of  the  person  Intrusted 
with  it.'  The  remedy  for  negligence  of  su- 
perior in  the  control  of  Inferior  employees, 
whereby  injury  results  to  the  latter,  is  given 
by  subsection  3  lof  f  2590,  Code].  Under  sub- 
sec.  2.  It  is  manifest,  we  think,  the  liability  of 
the  defendant  is  in  no  sense  dependent  upon 
the  relations  existing  in  the  service  between 
the  negligent  and  the  injured  person.  If  the 
former  has  superintendence  intrusted  to  him, 
and  ia  negligent  in  the  exercise  of  it  to  the  In- 
Jury  of  any  6ei*vant  or  employee  in  the  service 
or  business  of  the  master,  whatever  be  the  re- 
lation inter  se  of  the  servants,  the  master  is 
made  liable  therefor  by  the  very  terms  of  the 
statute.  If  a  yard  master,  charged  with  the 
duty  of  keeping  the  tracks  clear,  should  negli- 
gently obstruct  a  track,  and  in  consequence  the 
president  of  the  company  should  be  Injured  in 
the  service  of  the  employer,  the  corporation, 
it  cannot  be  doubted  that  the  latter  would  have 
to  respond  in  damages." 

VI.  Deputy  auperintendenta,  liabilitv  for  neg- 
ligence of. 

In  two  of  the  reported  cases  the  serv- 
ant's right  to  recover  for  the  negligence  of  an 
employee  who  was  temporarily  acting  as  fore- 
man was  denied  on  the  ground  that  the  evi- 
dence did  not  warrant  a  finding  that  his  sole 
or  principal  duty  was  that  of  superintendence. 

In  Kellard  v.  Rooke  (1887)  L.  R.  19  Q.  B. 
Dlv.  585  (1888)  L.  R.  21  Q.  B.  Div.  367,  4 
Times  L.  R.  709.  57  L.  J.  Q.  B.  N.  S.  599,  30 
Week.  Rep.  875,  52  J.  P.  820,  the  theory 
upon  which  the  court  proceeded  was  that  tho 
very  fact  of  the  negligent  person  being  merely 
a  temporary  superintendent,  acting  as  suoli 
during  the  absence  of  the  defendant  himself, 
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who  usually  directed  the  work,  showed  conclu- 
sively that  he  was  ordinarily  engaged  in  man- 
ual  labor. 

In  Dowd  V.  Boston  &  A.  R.  Co.  (1894)  162 
Mass.  185,  38  N.  E.  440,  the  evidence  was  that 
under  the  general  superintendent  there  was  a 
foreman  who  hired  men  and  exercised  superin- 
tendence, more,  or  less,  In  the  superintendent's 
absence,  of  that  part  of  the  work  where  the 
negligent  employee  was  engaged,  and  that  the 
negligent  employee  received  orders  from  the 
superintendent  or  this  foreman  in  regard  to  his 
own  work  and  that  of  the  men  working  w^ittk 
him,  and  gave  those  men  directions  about 
the  work  in  the  absence  of  the  super- 
intendent. The  negligent  employee  was  do- 
ing the  same  kind  of  work  and  receiving^ 
the  same  wages  as  his  fellow  laborers. 

These  decisions  are  unsatisfactory  in  this  re- 
spect,— that  they  do  not  deal  with  the  questloi^ 
which  is  obviously  Involved  In  the  facts  In  evi- 
dence, viat.,  whether  the  spirit,  if  not  the  letter, 
of  the  statutes  does  not  require  the  conclusion 
that  any  employee  exercising  superintendence- 
for  a  definite  period,  as  the  deputy  of  the  per- 
son regularly  discharging  that  function,  should 
be  regarded  as  a  representative  of  the  master. 
On  general  principles,  of  course,  the  master 
«ould  not  be  held  liable  unless  the  delegation 
of  superintendence  was  authorized :  but,  as- 
suming this  point  to  be  settled  in  the  servant's 
favor,  it  is  submitted  that,  in  cases  of  this 
type,  a  court  is  concerned  solely  with  the  re- 
lations of  the  parties  during  the  actual  period 
of  deputed  superintendence,  and  that,  as  to- 
that  period,  the  deputy  may  justifiably  be  said 
to  be  exercising  duties  of  superintendence, 
whatever  may  be  his  functions  at  other  times. 

So  far  as  Massachusetts  Is  concerned,  this  i» 
now  the  law  by  virtue  of  the  clause  added  in 
1894  to  the  original  statute. 

Under  the  amendment  a  master  has  been 
held  liable  for  the  negligence  of  an  employee 
in  a  small  foundry,  who,  when  his  master  wa» 
not  present,  directed  the  men  as  to  their  work, 
but  also  participated  in  that  work  himself. 
McCabe  v.  Shields  (1900)  175  Mass.  488,  56 
X.  E.  099. 

Where  the  defendant's  general  superintend- 
ent intrusts  to  a  subordinate  the  duty  of  super- 
vising the  work  of  lowering  of  a  heavy  shaft, 
!md  does  not  take  charge  of  the  work  himself^ 
and  is  not  present  when  the  injury  is  received^ 
'he  jury  is  warranted  in  finding  that  the  em- 
)loyee  who  directs  the  work  Is  acting  as  super- 
ntendent  with  the  authority  and  consent  of 
the  defendant,   and  in  the  absence  of  the  de- 
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his  coemployees  as  Anderson  in  the  case  at 
bar,  because,  while  the  plaintiff  was  at 
work  with  a  circular  saw,  sawing  butternut 
^ood,  the  foreman,  while  employed  with 
the  ftarae  gang,  was  giving  orders,  attend- 
in*;  to  grinding  tools,  piling  lumber,  and 
kt^ping  busy  generally.  The  court  said 
that  the  evidence  would  not  justify  a  find- 
ing that  the  foreman  came  wuthin  the  stat- 
ute, and  added  what  was  said  by  one  of  the 
witnesses,  to  the  effect  that  the  foreman 
was  **at  work  pretty  much  all  the  time  in 
getting  out  lumber,  or  piling  it  up,  or  ar- 
ranging it,  or  in  operating  saws.*^  While 
it  is  quite  possible  that  this  case  would  have 
justified  us  in  sustaining  a  verdict  for  the 
defendant,  if  it  had  been  ordered  by  the 
court  below,  and  all  the  evidence  were  be- 
fore us,  it  fails  to  state  specifically  anv- 
thing  by  which  it  can  be  understood  wheth- 


er or  not  it  intended  to  lay  down  an  arbi- 
trary rule  by  which  the  statute  is  to  be  con- 
strued, or  whether  it  only  referre<l  to  the 
testimony  whicli  it  quoted  as  a  leading  fact,, 
which,  luidcr  the  circumstances,  brought  it 
to  the  conclusion  which  it  reached. 

Dou'd  V.  Boston  d  A.  R.  Co.  162  Mas?. 
185,  38  N.  E.  440,  so  far  as  the  specific 
point  which  we  have  before  us  is  concerned, 
is  subject  to  the  same  observation  as  Pren- 
dihle  V.  Connecticut  River  Mfg.  Co. 

A  case  which  is  thought  to  give  much  sup- 
port to  the  defendant's  position  is  O'Xeil 
V.  O'Leary,  ltJ4  Mass.  387,  41  N.  E.  662. 
This  came  up  on  exceptions  to  a  refusal  at 
nisi  prius  to  give  the  following  instruction 
requested  by  the  defendant,  appearing  at 
page  389,  104  Mass. :  "There  is  no  evidence 
that  McDonald  was  employed  as  a  superin* 
tendent,  whose  sole  or  principal  duty  was 


fendant's  superintendent.     Knight  v.  Overman  i  lowing  he  directed  the  plnlntlfT  to  drill  a  new 
Wheel  Co.  (1899)  174  Mass.  455,  54  N.  B.  890. 


VII.  Keee99iiy  of  proving  that  the  injurious  act 
ira«  ncf/ligent. 

In  rases  where  It  Is  established,  or  conceded, 
rhat  the  person  whose  act  or  omission  was  the 
■fflmediate  cause  of  the  Injury  complained  of 
was  a  "superintendent"  within  the  meaning  of 
the  statutes,  and  that  such  act  or  omission  was 
one  pertaining  to  the  exercise  of  superintend- 
ence, the  pialntitf  will  still  fall  In  his  action 
tmless  be  can  show  that  the  act  or  omission 
consiitnted  a  breach  of  duty. 

In  this  subdivision  are  collected  a  number  of 
rulings  upon  the  simple  question,  whether 
there  was  or  was  not  negligence.  Other  casea 
Involving  similar  groups  of  facts,  but  actually 
Cuming  upon  the  question  whether  the  em- 
ployee alleged  to  be  the  defendant's  representa- 
tive was  exercising  superintendence,  are  cited 
In  the  following  subdivisions. 

Master  not  exempt  from  liability,  as  matter 
of  law. 

A  snperintendent  may  properly  be  found 
negligent  in  absenting  himself  from  the  place 
of  work,  and  delegating  his  dnties  to  another, 
vben  operations  of  peculiar  difficulty  and  dan> 
fer  are  to  be  carried  out.  Cook  v.  Stark  (1886) 
14  8c.  Seas.  Cas.  4th  Series  1. 

Where  the  evidence  leaves  it  uncertain 
whether  it  was  the  duty  of  the  superintendent 
of  a  mine  to  stop  or  continue  the  running  of 
a  suction  fan  where  a  fire  was  discovered  In 
the  mine,  and  also  how  much  time  elnpncd 
after  the  fire  t>egan  before  he  learned  where  it 
vas,  and  whether  or  not  he  acted  promptly  : 
and  there  Is  also  testimony  tending  to  show 
'bat  the  fan  was  stopped  once  and  then  Rtarted 
again, — It  Is  for  the  Jury  to  say  whether  the 
taperin tendent  was  reaaonably  careful  in  see- 
ing that  the  fan  was  not  started  a^ain,  even  if 
it  was  properly  stopped  in  the  first  instance, 
ftlthongh  a  large  number  of  people  were  congre- 
gated around  the  mouth  of  the  mine,  and  It  Is 
Bot  clear  who  started  the  fan  the  second  time. 
Drennen  ▼.  Smith  (1896)  115  Ala.  306,  22  So. 
442. 

The  question  as  to  whether  an  injury  to  an 
employee  from  the  explosion  of  dynamite  In  a 
eondcit  was  due  to  the  negligence  of  the  super- 
intendent of  the  contractor  while  exercising 
snperintendence,  is  for  the  Jury,  upon  evidence 
tliat  the  latter  knew  on  the  Saturday  before 
the  accident,  that  a  hole  loaded  with  dynamite 
had  not  b^n  flred,  and  that  on  the  Monday  fol- 
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hole  which  pointed  towards  the  loaded  hole, 
and  the  explosion  resulted  from  contact  with 
the  dynamite  in  drilling  the  new  hole.  Dean 
v.  Smith   (1897)   169  Mass.  569,  48  N.  E.  619. 

The  question  as  to  whether  a  superintendent 
was  guilty  of  negligence   while  exercising  su- 
,  perintendence  In  directing  dynamite  to  be  put 
;  into  a  hole  while  the  rock  was  heated  by  a  re- 
i  cent  explosion  is  for  the  Jury,  upon  evidence 
that    nnder    such    circumstances    an    explosion 
was  nicely  or  liable  to  occur,  and  the  explosion 
which  followed  and  caused  the  death  of  the  de- 
ceased was  the  result  of  such  direction.    Green 
V.  Smith   (1897)   169  Mass.  485,  48  N.  K.  621. 

Cotton  waste  in  a  chimney  belonging  to  de« 
fendant  company  caught  Are,  and  its  superin- 
I  tendeiit  sent  a  man  up  the  chimney  to  put  it 
out,  and  in  doing  so  the  man  threw  down  two 
plauks  which  were  burning,  which  act  the  su- 
perintendent approved.  Afterwards  a  second 
fire  broke  out,  and  the  superintendent  or- 
dered plalntifTs  husband  and  others  to 
assist  lu  putting  it  out,  and  the  same 
man  was  sent  up  the  chimney  and  threw  down 
a  burning  plank,  as  at  the  former  (Ire;  and 
Just  as  It  was  thrown,  without  warning,  plaiu- 
tiff's  husband  stepped  inside  the  chimney  and 
was  instantly  killed  by  the  plank.  It  was  held 
that  the  fact  that  the  employee  who  was  sent 
up  the  chimney  failed  to  give  deceased  warning 
of  the  danger  from  planks  being  thrown  down 
did  not  necessarily  show  negligence  of  a  fellow 
servant,  since  the  Jury  might  have  found  that 
the  fellow  servant  did  all  that  he  should  have 
done,  and  that  it  was  the  duty  of  the  superin- 
tendent to  give  deceased  warning.  Cote  v. 
Lawrence  Mfg.  Co.  (1901)  178  Mass.  295,  59 
N.  E.  656. 

Whpre  the  complaint  alleged  negligence  on  the 
part  of  the  defendant's  superintendent,  or  one 
exercising  superintendence,  It  was  proper  to 
admit  evidence  of  statements  to  defendant's 
foreman,  and  in  his  presence,  of  the  dangerous 
character  of  the  trench  and  the  need  of  brac- 
ing. Bartolomeo  v.  McKnlght  (1901)  17a 
Mass.  242,  59  N.  E.  804. 

The  fact  that  It  suited  the  convenience  of 
the  consignee  of  the  cargo  of  a  car  lefi  stand- 
ing In  dangerons  proximity  to  an  adjacent 
track,  to  unload  It  at  that  place,  will  not  re- 
lieve the  railway  company  from  liability  for  the 
negligence  of  the  yard  master  In  leaving  It  In 
that  position,  the  consequence  being  that  a 
switchman  on  the  adjacent  track  was  Injured' 
by  collision  with  the  car.  Kansas  City.  M.  & 
B.  R.  Co.  T.  Burton  (1893)  97  Ala.  240,  12. 
So.  88. 
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that  of  superintendence,  so  that  the  defend- 
ant can  he  held  liahle  for  the  negligence  of 
McDonald." 

The  court  in  bench,  considering  only  the 
evidence  for  the  plaintiffs,  held  that  this 
instruction  should  have  been  given.  It  ab- 
Rtracts  that  evidence  at  page  390,  164  Mass., 
and  page  663,  41  N.  E.,  and  then  proceeds  as 
follows:  "In  a  sense,  it  is  undoubtedly 
true  that  superintendence  is  more  import- 
ant than  manual  labor;  and  so,  if  superin- 
tendence is  intrusted  to  a  man  who  also 
works  with  his  hands,  it  may  be  said  that 
his  principal  duty  is  that  of  superintend- 
ence. But  if  the  statute  had  intended  that 
every  person  exercising  superintendence 
should  not  be  considered  a  fellow  servant 
with  a  person  injured,  there  would  have 
been  no  need  of  the  words  *  whose  sole  or 
principal  duty  is  that  of  superintendence.' 


These  words  must  have  a  reasonable  inter- 
pretation given  to  them;  and  a  majority  of 
the  court  is  of  opinion  that  it  cannot  be 
said  of  a  person  w^ho  works  at  manual  la- 
bor, to  the  extent  shown  in  this  case,  that 
his  principal  duty  is  that  of  superintend- 
ence." 

It  is  to  be  observed  that  the  plaintiff's 
case  contained  no  proof  like  that  referred 
to  in  th'e  charge  in  the  case  at  bar,  to  the 
effect  that  while  the  alleged  superintendent 
was  at  work  he  "was  also  engaged  in  the 
line  of  superintendence,"  and  that,  "even  if 
working  with  his  hands,  he  was  engaged  in 
keeping  an  outlook  upon  the  work,  and  giv- 
ing directions  to  the  men."  In  other  words, 
the  charge  before  us  went  on  the  ground 
that,  even  if  the  labor  performed  by  Ander- 
son was  continuous,  the  jury  might  find, 
on  the  evidence,  that  it  was  of  such  a  char- 


Allowing  an  oil  box  In  a  railway  yard  to  be 
8o  near  the  track  as  to  catch  the  foot  of  a 
switchman,  casually  allowed  to  slightly  pro- 
trude beyond  the  end  of  the  footboard  of  an  en- 
gine on  which  he  is  riding,  is  negligence  in  the 
person  whose  duty  it  is  to  Iceep  the  traclca  in 
the  yard  free  from  obstructions.  I^ulsville  & 
N.  R.  Co.  T.  Bouldin  (1898)  121  Ala.  197,  25 
So.  903,  reiterating  opinion  expressed  in  first 
appeal    (1895)    110  Ala.  185,  20  So.  325. 

The  question  as  to  negligence  by  a  superin- 
tendent in  failing  to  take  any  precaution  to 
protect  an  employee  while  in  an  elevator  well 
picking  up  paper  is  for  the  Jury,  whether  the 
fiuperiateddent  did  or  did  not  promise  to  look 
out  for  him,  where  the  circumstances  warrant 
an  inference  that  he  knew  that  such  employee 
or  some  other  employee  would  have  to  go  into 
the  well.  Scullane  v.  Kellogg  (1807)  169 
Mass.  544.  48  N.  E.  622. 

An  employer  is  answerable  for  the  negli- 
gence of  a  superintendent  in  stationing  a  la- 
borer underneath  a  large  overhangiug  rock 
which  wjJS  known  to  be  likely  to  fall.  Collins 
V.  Grcenflcld  (1898)  172  Mass.  78,  51  X.  E. 
454. 

No  negligence  as  matter  of  law. 

Negligence  in  regard  to  the  piling  of  planks, 
some  of  which  fell  on  plnintiff,  cannot  be  in- 
ferred simply  from  the  fact  that  the  foreman 
iiad  directed  him  to  lower  the  stack, — especial- 
ly where  he  and  his  witness  admit  that  they 
did  not  observe  anything  unsafe  in  the  appear- 
ance of  the  stack.  Conncll  v.  Surrey  Shipping 
Dry  Commercial  Dock  (1887)  3  Times,  L.  R. 
630. 

A  servant  Injured  by  the  falling  of  bales  of 
bay  in  a  shed  cannot  recover  on  the  ground  of 
negligence  of  the  superintendent,  in  the  ab- 
sence of  evidence  that  he  hod  anything  to  do 
with  piling  the  hay,  or  that  he  appointed  the 
particular  place  at  which  the  servant  was  to 
work  at  the  time  of  the  injury,  or  that  he 
knew,  or  ought  to  have  known,  that  the  hay 
was  liable  to  fall.  Fitzgerald  v.  Boston  &  A. 
R.  Co.  (1892)  156  Masa  293.  31  N.  E.  7. 

The  mere  fact  that  a  ledge  stone  is  left  two 
or  three  days  on  a  staging  used  in  the  construe- 
lion  ot  a  building,  projecting  to  such  an  ex- 
tent that  it  is  liable  to  fall  if  it  is  hit  or  the 
staging  Jarred,  does  not  show  that  the  fore- 
man was  negligent  in  exercising  superintend- 
«nce,  where  he  had  no  occasion  to  visit  that 
part  of  the  work  while  the  stone  was  there, 
and  did  not  have  actual  knowledge  that  it  was 
there,  and  the  amount  the  stone  projectpd  could 
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not  be  seen  from  below.  Carroll  v.  Willcutt 
(1895)  lt53  Mass.  221,  39  N.  E.  1016. 

Where  the  evidence  shows  that  while  plain- 
tiff  was  working  in  an  elevator  well,  with  a 
lighted  lantern  between  his  feet,  shoveling  a 
ground  product  of  bone,  rock,  and  slaughter- 
house refuse,  defendant's  superintendent 
started  some  machinery,  which  caused  a  cur- 
rent of  air  to  carry  the  dust  from  such  prod- 
uct to  the  Hame  of  plaintiff's  lantern,  causing 
an  explosion  which  injured  plaintiff,  he  cannot 
recover  where  it  does  not  also  appear  that  such 
superiutendent  knew,  or  ought  to  have  known, 
that  the  dust  was  inflammable,  or  that  it  was 
a  matter  of  common  knowledge  that  it  was  In- 
flammable. O'Ueilly  V.  Bawker  Fertilizing  Co- 
(1899)   174  Mass.  202,  54  N.  E.  534. 

Negligence  cannot  be  predicated  of  the  act 
of  a  foreman  in  falling  to  examine  personally 
a  shaky  wall  which  he  had  requested  a  con- 
tractor, au  expert  in  such  matters,  to  shore  up. 
Moore  v.  Gimson  (1889)  5  Times  L.  R,  177, 
.-8  L.  J.  Q.  B.  N.  S.  169. 

A  foreman  has  no  reason  to  expect  that  an 
employee  will,  without  any  authority,  remove 
a  stay  from  a  scaffold  erected  In  the  course  of 
building  operations,  and  cannot  be  held  liable 
for  falling  to  discover  such  removal,  and  to  see 
that  other  employees  suffer  no  injury  from  the 
danprcrous  condition  thus  created.  Kelly  v. 
DavId.<ion   (1900)  31  Ont.  Rep.  524. 

An  averment  that  defendant's  foreman  did 
not  keep  closed  a  trap  door  by  which  goods 
were  raised  and  lowered  between  two  floors  of 
n  laundry  does  not  show  negligence  on  her  part. 
Moore  v.  Ross  (1890)  17  Sc.  Sess.  Cas.  4th 
Scries,  796. 

An  employee,  who.  while  rolling  a  cotton 
bale,  was  struck  by  another  bale  thrown  down 
from  a  pile  by  a  fellow  servant,  cannot  recover 
for  the  Injury  sustained,  although  the  defend- 
ant's superintendent  previously  told  the  fellow 
servant  to  "throw  down  cotton."  Such  a  di- 
rection is  construed,  in  respect  to  the  master's 
liability,  as  being  merely  an  order  to  throw 
the  cotton  in  a  proper  way  and  in  a  proper 
place.  (;ouin  v.  Wampanoag  Mills  (1898)  172 
Mass.  222,  51  N.  B.  1078. 

The  foreman  of  a  switching  gang  in  a  rail- 
road yard,  whose  duty  it  is  to  direct  on  which 
track  n  train  shall  be  put  while  it  is  being 
made  up,  is  not  negligent  as  to  an  employee 
engaged  in  making  up  a  train  at  one  end  of 
the  yard,  in  failing  to  give  special  warning  or 
notice  as  to  cars  at  the  other  end  of  the  yard 
on  the  same  track,  where  the  custom  of  the 
yard  to  switch  cars  in  at  both  ends  of  the  sid- 
ing un  the  same  track  Is  well  known.     Caron 
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•acter  as  did  not  prevent  him  from  also  at 
the  same  time  giving  superintendence  to  the 
work,  and,  further,  that  he  did  give  such 
superintendence  continuously,  or  substan- 
tia II7  so.  Of  course,  we  cannot  say  judi- 
cially that  this  proposition  Involves  any  in- 
consistency. Therefore  the  precise  circnm- 
suinees  under  which  the  case  at  bar  was 
left  to  the  jury  were  not  brought  to  the  at- 
tention of  the  court  in  O'Neil  v.  O'Leary. 

Oekmeck  v.  Dean  Steam  Pump  Co.  165 
Mass.  202,  216,  43  N.  E.  85.  is  too  indefinite 
to  be  of  use.  Cratcley  v.  Cutting,  165  Mass. 
436,  43  N.  E.  197^  by  implication,  reaffirms 
the  conclusion  in  O'Xcil  v.  O'Lrary ;  but  it 
had  no  occasion  to  pass  precisely  on  the 
particular  question  before  us.  Reynolds  v. 
Barnard,  168  Mass.  226,  46  N.  E.  703,  is  not 
of  importance,  except  that  it  again  recog- 
nizes the  conclusion  in  O'Neil  v.  O'Leary. 


I  The  case  turned  on  the  fact  that  the  proofs 
'  were  conflicting,  and  that  therefore  the  is- 
'  sue  was  properly  submitted  to  the  jury. 
I  It  again  failed  to  propound  the  precise 
question  which  the  evidence  and  the  charge 
in  the  case  at  bar  raise. 

In  Gardner  v.  New  England  Teleph.  d 
Teleg.  Co,  170  Mass.  156,  48  N.  E.  937,  there 
was  a  verdict  for  the  defendant;  and  the 
sole  question  was  ^  on  the  admissibility  of 
certain  CNddence  offered  by  the  plaintiff*  and 
excluded.  The  court  held  that  it  was  ad- 
missible on  the  question  of  superintendence; 
iising  this  expression,  which  we  will  refer 
to  again:  "This"'  (that  is,  the  evidence  ex- 
cluded) "would  have  justified  the  jury  in 
finding  that  he"  (that  is,  the  alleged  su- 
perintendent) "was  something  more  than  a 
mere  laborer  in  charge  of  a  gang."  Riou 
V.  Rocl'port  Granite  Co.  171  Mass.  162,  50 


T.  Boston  &  A.  B.  Co.  (1895)  1G4  Mass.  523. 
42  N.  E.  112. 

Ad  operator  of  a  steam  crane  Is  not  charge- 
fible  with  reckless  Indifference  to  consequences, 
In  swinging  back  the  crane  in  the  usual  man- 
ner, because  of  the  presence  of  other  em- 
ployees In  the  way,  when  he  knows  that  such 
employees  are  aware  of  the  operation,  and  are 
instructed  to  get  oat  of  the  way  of  the  crane, 
and  they  have  always  previously  done  so.  An- 
nieton  Pipe  Works  v.  Dickey  (1890)  83  Ala. 
418.  0  So.  720. 

There  Is  no  obligation  on  the  part  of  the 
general  superintendent  of  a  building  to  oversee 
erery  detail  of  the  work.  Hence,  his  employer 
cannot  be  held  liable  on  the  theory  that  he  was 
negligent  in  omitting  to  instruct  masons  accus- 
tomed to  balld  their  own  scaffolds  as  to  the 
way  in  which  the  work  should  be  done,  or  to 
be  present  when  any  particular  scaffold  was  be- 
ing erected.  Burns  v.  Washburn  (1804)  100 
Mass.  457.  3G  N.  E.  109. 

The  master  Is  not  responsible  for  the  death 
of  a  workman  killed  while  hoisting  planks  to 
ao  upper  story,  by  the  fall  through  a  hole  in 
The  floor  of  a  heavy  truck  which  a  fellow  work- 
man was  using  with  the  roller  upwards  to  land 
the  planks,  but  which  he  had  neglected  to 
blodc,  though  means  for  doing  so  were  very 
simple  and  always  at  hand.  O'Keefe  v.  Brow- 
aeli  (1892)  156  Mass.  131.  30  N.  E.  479.  The 
coart  said :  *'When  placed  upon  the  floor  with 
the  roller  down,  the  instrument  could  be  easily 
moved  about  with  a  load  resting  upon  a  plank. 
When  placed  with  the  piank  down,  the  instru- 
asent  was  Intended  to  remain  stationary,  and 
beams  or  planks  could  then  be  moved  by  rest- 
ing them  upon  the  roller  and  moving  them 
while  so  supported.  The  truck  was  in  use  by 
ilie  latter  method  when  the  accident  occurred. 
It  was  a  movable  tool,  designed  and  adapted 
for  various  ases,  and  in  different  places  about 
the  building.  It  was  complete  and  in  good  or- 
der, and  only  dangerous,  as  any  heavy  object 
ta  dangerous,  if  carelessly  allowed  to  fall  from 
above  upon  a  person  below.  When  used  for 
certain  purposes,  for  which  it  was,  among 
others,  designed,  it  would  have  a  tendency  to 
be  displaced  by  the  motion  of  the  articles  put 
npon  it,  to  facilitate  the  motion  of  which  its 
roller  was  designed  and  adapted  to  be  used 
while  the  truck  was  stationary.  If  so  used  at 
the  edge  of  an  open  well,  it  might  fall  into  the 
well ;  to  prevent  this,  it  could  be  fastened  to  the 
floor  on  which  It  rested,  or  blocked  with  a 
cleat.  But  when  used  as  a  vehicle  on  which 
to  transport  article's  by  its  own  motion,  fasten- 
ing or  blocking  would  wholly  prevent  its  use. 
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'  The  absence,  therefore,  of  any  appliance  for 
blocking  or  fastening  did  not  make  it  a  de- 
I  fective  tool  or  machine.  Like  a  barrow,  an  in- 
clined plane,  a  roller,  a  screw,  or  blocking  tim- 
ber,  and  many  other  utensils  used  in  building, 
it  was  to  be  often  moved  about  and  the  means 
of  avoiding  danger  in  its  use  varied  constantly 
with  its  situation  and  the  work.  It  was  a 
common  and  well-known  tool,  and  the  duty  of 
using  it  In  a  safe  manner  was  the  duty  of  the 
ordinary  workmen  who  handled  and  used  it. 
rather  th*in  a  duty  of  the  cmpiuyer  or  a  duty 
of  superintendence.  The  means  of  blocking  or 
fastening  it  when  necessary  were  of  the 
simplest  and  always  at  hand,  being  only  nails 
and  bits  of  wood  suitable  for  cleats.  It  was 
not  the  duty  of  the  employer,  but  of  the  or- 
din.iry  w.irkmeu,  to  see  that  they  were  used. 
The  omlsHion  to  usa  them  wus  not  negligence 
of  a  suporlniendent,  or  want  of  superintend- 
ence, but  mere  reKligence  of  lellow  workmen  in 
the  use  of  a  f-imliiar,  simple,  nnd  complete 
tool,  well  adapted  to  the  work  for  which  It  was 
then  in  use,  and  for  other  work." 

A  8\iperintendent  in  charge  of  the  running  of 
trains  over  a  slnple  track  of  a  double-trnck 
ro.id  during  a  snow  blockade,  who  ordered  a 
west-bound  train  to  proceed  to  a  certain  sta- 
tion on  the  east-bound  track,  is  not  negligent 
in  failing  to  direct  the  switchman  at  such  sta- 
tion to  open  the  switch  loading  from  the  east- 
bound  to  the  we8t-bound  traclc.  or  so  to  sot 
the  signals  us  to  Indicate  that  it  was  closed, 
notwithstanding  that  a  snow  plough  was  on 
the  east -bound  track  a  short  distance  west  of 
I  he  switch,  as  he  might  assume  that  the  switch 
would  bo  rluhtly  sft,  or,  if  not,  that  the  sig- 
nal would  indicate  that  fact  to  the  trainmen. 
Kairman  v.  Iloston  &  A.  R.  Co.  (1807)  169 
Muss.   170.  47   N.   !•:.  613. 

It  has  been  laid  down  that  the  mere  fact 
that  a  foreman  sees  a  workman  doing  a  piece 
of  work  in  an  unusuul  manner,  and  docs  not 
interfere,  Is  not  a  ground  for  holding  ihe  mas- 
ter liable  for  the  consequences  of  what  the 
workman  does.  Milligan  v.  Mulr  (1891)  10 
Sc.   Sess.  Cas.  4th   Series.   18. 

But  this  statement  is  two  sweeping,  as  It 
may  clearly  be  a  duty  pertaining  to  superln- 
tendency  to  see  that  an  Improper  method  of 
doing  work  is  corrected.     See  next  subdivision. 

In  order  to  hold  an  employer  for  positive 
acts  of  negligence  on  the  part  of  his  superin- 
tendent, if  these  acts  relate  to  a  matter  in  re- 
gard to  which  the  employer  has  no  duty  to  per- 
form, It  should  be  made  clearly  to  appear  that 
the  employer  has  undertaken  to  do,  by  his  su 
perlntendent,    that    which   he   was   not    caP 


44 


United  States  Cikodit  Court  op  Appeals. 


Junk, 


N.  E.  525,  turned  on  the  fact  that  the  act 
out  of  which  the  injury  arose  was  not  an 
act  of  superintendence.  The  court,  by  re- 
ferring to  Reynolds  v.  Barnard,  168  Mass. 
226,  40  X.  E.  703,  reaffirmed  whatever  there 
is  in  O'Xeil  v.  O'Leary,  164  Mass.  387,  41 
N.  E.  662.  Kavva  v.  Atlantio  Novelty  Mfg. 
Co,  176  Mass.  369,  373,  57  N.  E.  669,  is 
wholly  indefinite,  so  far  as  concerns  the 
question  which  we  have  to  determine. 

Tlie  result  of  these  decisions  undoubtedly 
establishes  as  a  general  rule  what  is  re- 
stated in  Reynolds  v.  Barnard,  168  Mass., 
at  page  228,  46  N.  E.  704,— that,  when  an 
employee  works  with  his  hands  the  greater 
portion  of  the  time,  he  cannot  superintend, 
within  the  purview  of  the  statute;  but  they 
do  not  compel  us  to  the  conclusion  that  this 


rule  is  absolute,  and  to  be  applied  without 
qualification  under  exceptional  circumstan- 
ces. When,  as  said  in  what  we  have  al- 
ready quoted  from  Gardner  v.  Vew  England 
Teleph.  d  Teleg.  Co.,  the  alleged  superin- 
tendent is  only  "a  mere  laborer  in  charge  of 
the  gang."  this  general  rule  might  well  be 
applied,  if  not  as  a  rule  of  law,  at  least  a» 
a  rule  of  presumption  of  fact  so  forcible  that 
the  court  would  not  allow  a  jury  to  disre- 
gard it.  To  go  further,  however,  than  to 
state  it  ordinarily  as  illustrative  for  the 
guidance  of  juries,  would  give  an  artificial 
construction  to  a  statute  which  seems  sim- 
ple, plain  on  its  face,  and  reasonable  in  its 
purpo.^e;  and  it  would  also  hold  that  the- 
court  could  assume  to  know  that  a  man  can- 
not work  constantly  with  his  hands,  and  yet 


upon  to  do.  An  act  done  voluntarily  by  the 
superintendent  In  that  field,  without  the  direc- 
tion or  approval  of  the  employer,  would  not 
be  an  act  of  superintendence.  Shea  v.  Welling- 
ton (181)5)  103  Mass.  370,  40  N.  E.  173,  holding 
that  liu  employee  In  a  quarry  could  not  recover 
from  the  owner  for  the  negligence  of  the  super- 
intendent In  felling  to  tell  him  of  a  defective 
exploder  given  him  by  such  superintendent  for 
uae,  the  reason  assigned  being  that  no  duty 
could  be  predicated  to  Inspect  the  exploders,  as 
they  had  been  purchased  from  a  reputable  man- 
ufacturer. 

VIII.  Acts  conatltuting  ncpligrnce  in  the  exer- 
cise of  superintendence, 

a.  Oentral  remarks. 

An  analysis  of  the  decisions  shows  that  neg- 
ligence in  the  exercise  of  superintendence  is 
deemed  to  have  been  committed  if  the  superin- 
tendent has  been  guilty  of  an>  of  the  various 
breaches  of  duty  specified  below.  The  author- 
ities are  arranged  under  headings  designed  to 
facilitate  comparison  with  that  part  of  the  note 
to  Stevens  v.  Chamberlln  (1900;  C.  C.  App. 
Ist  C.)  51  L.  R.  A.  513.  in  which  the  official 
acts  of  common-law  vice  principals  are  classi- 
fied (subd.  VI.  p.  584).  It  will  be  observed 
that  the  acts  there  reviewed  cover  practically 
the  same  range  of  incidents  as  those  which 
Import  liability  under  this  subsection  of  the 
statute. 

b.  Thi  adoption  of  an  improper  method  of  do- 
ing the  work  in  hand. 

The  master's  liability  is  for  the  Jury,  under 
the  following  circumstances : 

Where  a  staging  fell  under  the  injured  serv- 
ant In  consequence  of  the  superintendent's  hav- 
ing ordered  a  whole  cart  load  of  wood  to  be 
put  on  it,  the  usual  custom  being  to  put  only 
half  a  load  of  wood  on  It  at  one  time.  Prendl- 
ble  V.  Connecticut  River  Mfg.  Co.  (1893)  160 
Mass.   131.   35   N.   E.   675. 

Where  the  superintendent  of  a  plle-driving 
gang  directed  one  of  the  gang  to  stop  a  car  on 
which  a  pile-driver  was  placed  by  laying  a 
crowbar  on  the  track  in  front  of  the  car  while 
It  was  being  drawn  down  a  slight  Incline,  a 
distance  of  about  5  feet,  by  attaching  a  rope  to 
a  heavy  pile  and  setting  the  pile-driver  In  op- 
eratiuu.  Instead  of  moving  the  car  to  the  prop- 
er place  by  means  of  crowbars,  which  was  the 
customary  mode.  Southern  R.  Co.  v.  Shields 
asOS>   121  Ala.  460,  25  So.  811. 

Whore    a    foreman   failed    to    have   a    bank, 
which   was  being  undermined,   properly  shored 
up.     Lynch  v.  Allyn  (1893)   160  Mass.  248,  35 
N.  K.  550. 
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Where  a  foreman  of  a  quarry  undertook  to 
have  an  unusually  large  stone  hoisted  without 
drilling  hole6  in  It  so  that  It  might  be  more 
securely  held  by  the  points  of  the  dogs, 
c^rowjey  v.  Cutting  (1896)  165  Mass.  436,  4a 
X.  E.  197. 

Where  a  superintendent  failed  to  give  proper 
instruction  as  to  the  method  of  putting  Into 
the  shears  a  heavy  gate  which  was  to  be  cut 
up  preparatory  to  being  melted.  Madden  v. 
Hamilton  Iron  Forging  Co.  (1889)  18  Ont. 
Rep.   55. 

Where  a  superintendent,  who  was  experi- 
enced in  transporting  timbers  upon  a  gear  of  a 
given  make,  and  knew  that  the  road  over  which 
it  v.as  to  be  carried  was  rough  and  uneven,, 
loaded  timber  with  Its  narrow  sides  at  the  top 
and  bottom,  and  directed  the  employees  to  ?et 
on  and  hold  It  down.  Gagnon  v.  Seaconnet 
Mills  (1890)   165  Mass.  221,  43  N.  W.  82. 

Where  an  engineer  allowed  or  directed  coal 
to  be  loaded  in  the  tender  of  his  engine  In 
such  a  manner  as  to  be  dangerous  to  his  fire- 
man. Culver  V.  Alabama  Midland  R.  Co. 
(1895)   108  Ala.  330,  18  So.  827. 

Where  the  superintendent  of  a  quarry  In- 
structed a  laborer  to  unload  an  unexplotlecl 
hole,  and  stood  by  him  for  several  mlnutos 
while  he  was  undertaking  to  do  the  work  with 
an  iron  scraper.  Grlmaldl  ▼.  Lane  (1901)  177 
Ma.ss.  565,  59  N.  E.  451. 

If  a  superintendent  knew,  or  had  reason  to 
know,  that  there  was  danger  of  the  caving  of 
a  tcench,  and  had  no  materials  for  bracing  ft^ 
and  no  power  to  procure  them.  It  was  negli- 
gence to  allow  the  digging  to  go  on  before  the 
necessary  materials  were  procured.  For  such 
negligence  of  a  superintendent,  the  princlpul 
is  answerable,  and  cannot  escape  liability  by 
showing  that  it  was  by  his  own  act,  and  not 
by  the  fault  of  the  superintendent,  that  suit- 
able materials  were  wanting.  Connolly  v. 
Waltham  (1892)   156  Mass.  368.  31  N.  E.  302. 

The  risk  that  the  plalutifTs  employer,  a 
qnarryman,  or  his  superintendent,  will  negli- 
gently attempt  to  remove  a  charge  of  gunpow- 
der by  dril!ing  Into  a  hole  that  has  been 
charged,  before  ascertaining  that  the  charg^e 
has  exploded.  Is  not  one  of  the  risks  of  his  em- 
ployment which  the  plaintiff  assumes.  Mal- 
colm V.  Fuller  (1890)  152  Mass.  160,  25  N.  K. 
S;U  Distinguishing  the  common-law  rule,  as  ex- 
oniplitled  by  Kenney  v.  Shaw  (1882)  133  Mass. 
501. 

In  an  action  for  injuries  occasioned  by  the* 
falling  upon  him  of  a  large  iron  pump,  which, 
londed  upon  a  truck,  an  employee,  with  others, 
was  moving  from  one  part  of  the  defendant's 
works  to  another,  evidence  as  to  other  appli- 
ances which  were  at  hand  and  other  metbodA 


ISOL 


Cannuy  V,  Walk  BINS. 


45 


csereise  superintendence  in  such  manner 
that  that  is  his  principal  duty.  Such  an 
aE^umption  would  he  so  forced  aa  to  exclude 
the  possibility^  which  the  common  mind 
laiows  to  exist, — that  not  only  may  an  em- 
ployee be  engaged  at  all  times  in  labor  with 
his  hands,  and  yet  exercise  superintendence 
under  such  circumstances  that  that  is  his 
principal  duty,  but  that,  also,  he  may  be  so 
engaged  under  such  peculiar  circumstances 
that  quite  continuous  laboring  with  his 
hands  is  a  necessary  part  of  the  duty  of 
superintendence.  Since  none  of  the  deci- 
sions which  have  come  to  our  observation 
were  rendered  under  circumstances  which 
brought  to  the  attention  of  the  court  the 
exceptional   facts  in  support  of  which   tlie 


Slaintiff  produced  evidence  in  the  case  at 
ar,  and  since,  therefore,  we  are  not  con- 
cluded thereby  with  reference  to  such  excep- 
tional facts,  and  since,  moreover,  the  de- 
fendant's proposition  would  compel  us  to 
give  an  artificial  and  narrow  construction 
to  a  remedial  statute,  contrary  to  the  just 
and  reasonable  rules  ordinarily  applicable, 
and  since,  also,  the  alleged  superintendent 
in  this  case  was,  as  we  have  shown,  ''some- 
thing more  than  a  mere  laborer  in  charge 
of  a  gang,"  we  are  unable  to  determine  that 
tlie  instructions  given  the  jury  were  not 
suitable  and  sufficient 

The  judgment  of  the  Circuit  Court  ia  af- 
firmed, with  interest,  and  the  defendant  in 
error  recovers  the  costs  of  appeal. 


whkh  might  have  been  used  to  move  the  pump 
is  admissible,  upon  the  question  wlicther  the 
defendant's  super! ntendent  was  at  fault  in 
caaslng  it  to  be  moved  as  he  did.  Geloneck  v. 
Dean  Steam  Pump  Co.  (1896)  165  Mass.  202, 
43  N.  E.  83. 

In  Knight  t.  Overman  Wheel  Co.  (1899)  174 
Mass.  455,  54  N.  E.  890.  a  heavy  shaft  which 
«ras  being  lowered  slipped  in  the  hitch  of  the 
«haln  fall  by  which  it  was  lowered  and  struclc 
the  plaintiff.  It  was  held  that  it  could  not 
be  said,  as  a  matter  of  law,  that  there  was  oo 
negligence  of  an  employee  for  whose  acts  the 
master  was  responsible,  inasmuch  as  there  was 
evidence  from  which  it  might  be  inferred  that 
the  anperlntcndcnt  failed  to  see  that  the  shaft 
was  evenly  balanced  on  each  side  of  the  chain 
fan  by  which  it  was  supported,  and  that,  al- 
thoagh  the  bitch  which  proved  defective  had 
be«n  made  by  one  of  the  worltmen,  the  superin- 
tendent had  afterwards  seen  it  and  made  no 
objection  to  It,  and  was  thus  guilty  of  a  breach 
of  duty  in  not  seeing  that  everything  was  right. 

In  Bessemer  Land  &  Improv.  Co.  v.  Cnmp- 
t>ell  (1898)  121  Ala.  50,  25  So.  793,  the  plain- 
tirs  decedent  was  suffocated  in  a  mine  in 
which  a  fire  had  broken  out.  It  was  held  that 
the  owners  might  properly  be  held  liable  on  the 
theory,  <1)  that  it  was  the  duty  of  the  super- 
iDtendent  of  a  mine  In  which  a  fire  starts 
while  employees  are  in  the  mine  to  telegraph 
for  and  have  appliances  for  flooding  the  mine 
sent  by  express.  If*  the  lives  of  the  employees 
rould  not  properly  be  saved  by  any  other  meth- 
od; (2)  that  the  fact  of  the  superintendent's 
having  consulted  the  operatives  as  to  the  ex- 
pedieucy  of  brattlcing  up  the  mine,  and  that 
in  their  opinion  it  was  the  best  thing  to  be 
done,  did  not  relieve  the  operators  of  the  mine 
from  liability  for  the  death  of  an  employee  re- 
salting  from  such  action,  where  another  course 
by  which  his  life  could  have  been  saved  should 
htLTt  been  pursued  In  the  exercise  of  due  care 
and  diligence:  (3)  that  the  proprietor  of  the 
mine  should  not  be  relieved  from  liability  for 
the  death  of  the  employee  on  the  ground  that, 
because  of  the  supersensltiveness  of  the  sup<'r- 
iDtendcnt's  nerves,  he  failed  to  use  proper 
means  to  save  the  employee's  life. 

e.  The  giving  of  improper  directions  with  re- 
tpect  to  particular  details  of  the  work. 

A  foreman  may  be  guilty  of  nogMRcnce  in 
giving  an  order  to  hoist  a  pile  while  the  fall 
la  caught  on  the  chocking  guard.  McPhee  v. 
Scnily   (1895)   163  Mass.  216,  39  N.  E.  1007. 

Ad  order  to  clean  machinery  in  motion  may 
te  found  to  be  a  negligent  one.  Marley  v.  Os 
bom  (1894)  10  Times  L.  R.  388, 

Evidence  that  the  superintendent  of  a  street 
railway  company  gave  an  order  to  the  motor* 
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man  of  a  doralled  car,  which  placed  him  in  a 
dangerous  position  if  a  car  should  come  for- 
ward un  the  other  track,  and  that  while  the 
motorman  was  in  this  position  he  gave  an  or- 
der to  the  motorman  of  a  car  on  the  other 
track  standing  6  or  8  feet  from  the  end  of  the 
deroiled  car  to  come  ahead. — Is  sufliclont  to 
warrant  a  finding  that  the  superintendent  was 
guilty  of  negligence  contributing  to  the  in* 
Juries  of  the  motorman,  who  was  caught  l>e- 
tween  the  guard  rails  of  the  two  cars.  O'Brien 
V.  West  End  Street  H.  Co.  (1809)  173  Moss. 
105,  53  N.   E.   149. 

A  complaint  is  not  demurrable  which  al- 
leges that  a  sActlon  hand  was  killed  through 
the  negligence  of  his  foreman  in  charge  of 
hand-cars,  In  permitting  such  cars  to  be  run 
at  a  rapid  and  reckless  rate  of  speed  in  such 
close  and  reckless  proximity  to  each  other  that 
they  collided.  Highland  Ave.  &  Belt  It.  Co.  v. 
Dusenberry   (18!)3)   08  Ala.  239.  13  So.  308. 

A  section  foreman  is  not,  as  matter  of  low, 
free  from  negiUence  In  giving  a  signal  for  two 
hand^'ars  moving  close  together  rapidly  over  a 
trestle  of  a  river  bridge  to  check  their  speed  at 
the  same  time,  where  a  section  hand  on  the 
rear  car,  understanding  the  signal,  properly 
ai)plles  the  brake  In  the  customary  way.  but 
the  car  is  not  stopped  before  a  collision  with 
the  front  car.  Alabama  Mineral  R.  Co.  v. 
Jones  (1896)  114  Ala.  519.  21  So.  507,  holding 
that  an  instruction  bosed  on  the  theory  that 
the  act  of  the  section  hand  absolved  the  de- 
fendant from  responsibility  was  properly  re- 
fused. On  the  second  appeal  of  this  case  (121 
Ala.  113,  25  So.  814).  It  was  held  that  the  giv- 
ing of  the  signals  simultaneously  was  not  neg- 
ligence, as  a  matter  of  law. 

For  the  purpose  of  legal  liability,  It  is  clear 
that  the  following  defaults' In  respoct  to  the 
direction  of  work  must  be  placed  on  the  same 
footing   as   specific   orders. 

Allowing  a  subordinate  to  do  somothing 
which  ought  not  to  have  been  done.  lU'sspmer 
Land  &  Improv.  Co.  v.  Cnmphell  (IHUS)  121 
Ala.  50,  25  So.  793  (where  the  fan  In  a  mine 
which  was  on  fire  was  stopped  by  one  of  the 
H(»rvaats.  See  further,  as  to  this  case,  supra, 
VIII.    b). 

The  omlsHlon  to  give  an  order  which  should 
hnve  been  given,  i'rowlcy  v.  (.fitting  (ISDO) 
165  Mass.  436,  43  N.  E.  197  (where  the  fore- 
man of  a  quarry  did  not  see  that  holes  were 
drilled  for  the  dogs  which  were  to  hold  an  un- 
usual!y  hoavy  stone  while  it  was  being  hoisted). 

The  failure  to  countermand  an  order  when 
due  care  requires  that  It  should  not  be  executed, 
ravognaro  v.  (Mark  (180S)  171  Mass.  3r)J>.  .lO 
N.  E.  542  (where  the  superintendent  saw  that 
an  employee,  not  being  aware  that  the  order 
was  given,  was  about  to  place  himself  in  such 
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a  position  that  the  execution  of  the  order 
would  imperil  his  safety). 

The  right  of  recovery  under  this  head  is,  of 
coarse,  conditional  upon  proof  that  the  order 
was  within  the  scope  of  the  superintendent's 
authority. 

See  an  unreported  case  mentioned  In  Ruegg 
on  Employers'  Liability  -Act,  6tb  ed.  p.  34, 
where,  in  an  action  alleging  negligence,  the 
evidence  was  that  a  master's  stevedore's  fore- 
man, not  being  satisfied  with  the  way  a  labor- 
er was  doing  his  work  In  the  hold  of  a  ship, 
said   to   a    man   near   him:     **Get    hold   of   a 

block  of  wood  and  chuck  It  down  on  his  

head."  The  order  was  obeyed,  and  the  labor- 
er's skull  was  fractured.  A  divisional  court 
held  that  there  could  be  no  recovery. 

d.  The   failure   to   fumUh   proper   appHancee. 

A  judgment  awarding  damages  to  a  boy  In- 
jured while  cleaning  out  a  brick-pressing  ma- 
chine with  his  hands  should  not  be  set  aside, 
where  the  evidence  tended  to  show  that 
"scrapers"  for  doing  this  work  were  not  fur- 
Dished  in  sufficient  number  by  the  foreman. 
Race  V.  Harrison  (1893)  10  Times,  L.  R.  92, 
Reversing  9  Times^  L.  R.  567. 

A  sufficient  cause  of  action  Is  stated  by  an 
averment  that  a  person  to  whom  the  defend- 
ant had  intrusted  superintendence  "negligently 
caused  or  allowed  the  use  of  means  or  appli- 
ances In  or  about  attempting  to  get  said  car 
on  said  rails  which  would  likely  cause  or  allow 
■aid  car  to  fall,"  and  by  an  averment  that  such 
a  person  negligently  "caused  or  allowed  the  at- 
tempt to  get  said  car  upon  said  rails  without 
proper  appliances."  Louisville  &  N.  R.  Co.  v. 
Jones  (1901)   130  Ala.  456,  30  So.  58G. 

Where  one  Intrusted  by  his  master  with  tbe 
■nperintendcnce  of  selecting  and  placing  cars 
to  be  loaded  selected  a  defective  one,  the  mas- 
ter is  liable  for  an  Injury  to  an  employee  en- 
gaged In  loading  it,  resulting  from  such  defect. 
Illinois  Car  &  Equipment  Co.  v.  Walch  (1002: 
Ala.)   31  So.  470. 

a.  Bmployimg  acrvanU  not  competent  for  ih^ 
work  to  be  done. 

A  court  has  refused  to  disturb  a  verdict 
based  on  the  assumption  that  it  is  negligence 
to  tell  a  man  to  do  a  certain  piece  of  work 
where  he  Is  known  to  be  incompetent  to  do  it. 
Barber  v.  Burt  (1894)  10  Times,  L.  B.  383. 

The  foreman  employed  on  a  pile-driver  may 
be  guilty  of  negligence  In  allowing  a  workman, 
apparently  drunk,  to  handle  a  fall  liable  to  be- 
come caught  on  the  chocking  guard  which  bolds 
the  driving  hanvner  in  place,  while  another 
workman  is  engaged  in  swinging  the  pile  to 
Its  place.  McPhee  v.  Scully  (1895)  163  Mass. 
216,  39  N.  B.  1007. 

Since  a  general  manager  exercises  superin- 
tendence In  choosing  Incompetent  workmen, 
the  master  Is  liable  for  an  Injury  caused  by 
their  incompetence,  whether  the  manager  Is 
present  or  not  while  the  work  is  l)elng  done. 
Behm  v.  McDougall  (1802)  14  Australian 
Law  Times,  47. 

f.  Allowing    abnormally    dangerous    oonditiona 
to  ewiet  in  the  place  of  work. 

Negligence  may  properly  be  found,  on  the 
principle  of  res  ipsa  loquitur  (see  opinion  of 
Kay.  L.  J.),  where  a  manager  of  a  colliery  al- 
lows an  Inflammable  brattice  cloth  to  stand  with- 
in 2  feet  of  a  winding  engine  having  a  wooden 
brnk<>.  which,  as  he  must  know,  frequently 
emiis  sparks.  Thomas  v.  Great  Western  Col- 
]\f^vy  rn.  (1894)  10  Times,  L.  R.  244,  Revers- 
ing j:i1sniput  of  divisional  court. 
r.S  I..  II.  A. 


For  one  having  superintendence  of  rallwar 
tracks  and  cars  In  a  railway  yard  either  to  di- 
rect or  allow  a  car  to  be  placed  too  near  an- 
other track,  or,  upon  its  being  there  without 
his  fault,  to  suffer  it  to  remain,  is  negligence 
while  in  the  exercise  of  his  superintendence. 
Kansas  City,  M.  &  B.  R.  Co.  v.  Burton  (1803) 
97  Ala.  240,  12  So.  88. 

In  McCauley  v.  Norcross  (1892)  165  Mass. 
584,  30  N.  E.  464,  the  evidence  was  that  8^6 
feet  from  an  open  hole  in  a  floor  a  few  Iron 
beams  were  placed ;  that  they  had  been  there 
for  two  or  three  days,  and  that  tbe  defendant's 
superintendent,  being  on  crutches,  and  walkin^r 
about  the  floor  upon  which  the  beams  were 
placed,  in  order  to  pass  between  a  pile  of 
planks  and  these  beams,  pushed  one  of  the 
beams  with  his  foot,  so  that  it  swung  around 
on  the  otber  beams,  and  fell  down  through  tlie 
hole  onto  the  plaintiff.  The  court  said :  "Upon 
these  facts,  the  jury  might  find  that  the  Iron 
beams  were  negligently  so  placed  and  left  that 
one  of  them  would  be  liable,  from  a  slight  in- 
advertent push  of  the  foot  of  a  passerby,  to 
fall  through  the  hole.  Being  left  in  this  condi- 
tion for  two  or  three  days,  the  jury  might  in- 
fer a  lack  of  due  and  proper  superintendence. 
Allowing  such  things  to  be  negligently  left  for 
so  long  a  time  In  a  position  where  they  were 
likely  or  liable  to  be  toppled  over,  and  one  of 
them  to  fall  through  the  hole  in  the  floor, 
would  warrant  a  flnding  of  negligence  on  the 
part  of  the  superintendent  In  exercising  super- 
intendence." 

g.  The  failure  to  give  instructions  under  otr- 
cumstances  which  indicate  the  propriety  of 
doing  so. 

lilvidonce  warranting  the  Inference  that  there 
was,  under  the  circumstances,  an  obligation  te 
give  the  plaintiff  instructions  regarding  the 
manner  In  which  his  work  ought  to  l>e  done, 
and  that  his  injury  was  caused  by  his  fore- 
man's failure  to  give  those  Instructions,  Is 
sufficient  to  sustain  a  verdict  in  his  favor. 
Race  V.  Harrison  (1893)  10  Times,  L.  R.  02, 
Reversing  9  Times.  L.  R.  567.  See  also  Mad- 
den V.  Hamilton  Iron  Forging  Co.  (1889)  18^ 
Ont.  Rep.  55,  supra,  VIII.  b. 

h.  The  failure  to  umrn  a  servant  as  to  the  ex- 
istence of  an  abnormal  danger. 

The  failure  to  notify  the  second  of  two  re- 
lays of  workmen  engaged  in  repairing  a  marine 
engine  that  the  crank  shaft  had  been  discon- 
nected during  the  first  shift,  the  result  belnir 
that  the  shaft  swung  round  and  crushed  one 
of  the  men  in  the  second  relay,  is  negligence 
In  the  exercise  of  superintendence.  Aitken  v. 
Newport  Dry  Dock  Co.  (1887)  3  Times,  L.  B. 
527. 

A  workman  who  Is  struck  by  a  bundle  of  iron 
which  Is  being  unloaded  from  a  ship,  in  conse- 
quence of  his  foreman's  omitting  to  warn  him 
to  stand  out  of  the  way,  is  entitled  to  recover 
on  the  ground  that  the  negligence  was  com- 
mitted In  the  exercise  of  superintendence. 
Wright  V.  Wallls  (1885)  3  Times,  L.  R.  779. 
Lord  Esher  said :  "An  argument  has  been  ad- 
dressed to  the  court  which  amounts  to  this, — 
that,  if  you  order  a  man  to  stand  in  a  certain 
place,  and  then  throw  something  at  him,  and 
injure  him,  the  injury  is  not  caused  by  hia 
conforming  to  the  order,  but  solely  by  the  saib- 
sequent  act.  If  these  refinements  are  to  l>e  in- 
troduced into  real  life,  real  life  cannot  go  on 
as  It  does.  The  order  to  stand  there  and  the 
throwing  down  of  the  iron  were  all  part  of  the 
same  occurrence." 

A  section  man  engaged  upon  a  railroad  track 


1901 


Canney  v.  Walkeinb. 


47 


I  not  take  the  risk  that  a  foreman  atatloned 
to  give  him  warning  of  the  approach  of  trains 
will  he  negligent  In  the  discharge  of  that  duty. 
Davis  T.  New  York,  N.  H.  ft  H.  R.  Co.  (1803) 
159  Mass.  532,  34  N.  E.  1070. 

A  docic  company  is  lUble  for  injuries  re- 
ceived owing  to  the  negligence  of  its  foreman 
In  not  informing  the  plaintiff  that  a  piece  of 
the  machinery  which  he  was  employed  to  re- 
pair had  been  so  loosened  that  there  was  a 
risk  of  Ita  falling.  Aitken  v.  Newport  Dry 
Dock  Co.  (1887;  3  Times,  L.  R.  627. 

A  charge  that  the  risk  of  a  heavy  shaft's 
■lipping  out  of  the  hitch  of  the  chain  fall  by 
which  it  is  being  lowered  is  a  transitory  risk, 
of  which  defendant  is  not  required  to  notify  a 
servant  who  is  struck  by  it,  is  properly  re- 
fused. The  risk  is  not  one  incident  to,  and 
ordinarily  to  be  expected  to  occur  in,  the  prose- 
cution of  the  work  in  which  deceased  is  en- 
gaged. Knight  V.  Overman  Wheel  Co.  (1899) 
174  Mass.  455,  54  N.  E.  890. 

Where  a  superintendent  failed  to  warn  men 
engaged  In  chopping  a  tree,  as  he  had  agreed  to 
do.  the  master  is  liable  for  an  injury  to  one  of 
such  employees  arlslug  from  such  failure. 
Postal  Tel.  Cable  Co.  v.  Hulsey  (1901;  Ala.) 
31  So.  527. 

The  facts  in  evidence  may  sometimes  sug- 
gest the  existence  of  this  duty  as  an  alterna- 
tive obligation  which  ought  to  be  discharged 
in  the  event  of  the  servant's  environment  not 
being  made  as  safe  as  it  would  have  been  if 
some  other  duty  had  been  adequately  per- 
formed. 

If  an  Inexperienced  workman,  while  engaged 
in  ondermining  a  bank  of  earth,  is  injured  by 
the  falling  of  the  bank  upon  him  during  the 
temporary  al>scnce  of  his  employer's  superin- 
tendent, whose  duty  it  is  to  watch  the  bank 
and  to  warn  him  of  the  danger  of  its  falling. 
It  is  a  question  for  the  Jury  whether  it  is  not 
negligence  In  the  superintendent  to  allow  the 
plaintiff  to  work  under  the  bank  without  shor- 
ing ap  the  top  of  it,  or  stationing  someone  to 
give  warning.  Lynch  v.  AUyn  (1893)  160 
Mass.  248,  35  N.  E.  650. 

L  The  violation  of  rules  jn-omulgaied  hy  the 
master. 

In  so  far  as  specific  rules  define  the  course 
to  be  pursued  in  regard  to  matters  pertaining 
to  the  duty  of  supei'intendence,  it  is  clearly 
laot  open  to  dispute  that  tbeir  violation  may 
properly  be  found  to  be  negligence  for  which 
the  master  Is  responsible.  Hence,  a  verdict 
against  a  railway  company  will  not  be  dis- 
turbed, where  the  injury  was  due  to  the  omis- 
sion of  a  foreman  of  track  repairers  in  a  yard 
to  set  a  lookout  to  warn  them  of  the  approach 
of  trains,  such  duty  l>eing  Imposed  on  him  by 
the  company's  rules.  Duthie  v.  Caledonian  R. 
Co.  ^1898)  23  Sc.  Sess.  Cas.  4th  Series,  934, 
35  8c.  L..  Rep.  726. 

Nor  where  the  injury  resulted  from  a  colli- 
sion between  handcars,  caused  by  the  failure 
of  a  section  foreman  to  give  the  signals  re- 
quired by  the  rules  of  the  road.  Richmond  ft 
D.  K.  Co.  T.  Hammond  (1890)  93  Ala.  181,  9 
So.  577. 

Nor  where  the  evidence  is  that,  In  violation 
of  a  mle  that  the  engineer  shall  slow  up,  and, 
if  necessary,  stop  his  engine  before  reaching  a 
■witch,  to  ascertain  whether  it  is  properly  set, 
the  person  running  the  engine  pushed  the  cars 
over  the  switch  at  a  rapid  rate  when  the  switch 
was  improperly  set,  and  caused  a  derailment 
producing  the  injury  complained  of.  Louis- 
ville ft  N.  B.  Co.  V.  Mothershed  (1803)  97  Ala. 
261.  12  So.  714. 

It  would  seem,  however,  that,  if  the  injurl- 
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ous  act  was  one  which,  under  the  principles 
developed  in  the  next  subdivision,  would  not 
be  considered  as  having  been  done  in  the  ex- 
ercise of  superintendence,  the  mere  fact  that 
the  act  constituted  a  breach  of  some  rule  ought 
not  to  affect  the  master  with  responsibility. 
But  no  case  has  been  found  in  which  this  pre- 
cise situation  is  presented. 

W'bere  the  alleged  act  or  omission  is  one 
which  prima  facie  Indicates  a  breach  of  the 
duty  of  a  mere  servant,  the  plaintiff  cannot,  In 
any  event,  recover  under  the  provision  of  Mass.. 
Stat.  1887,  chap.  270,  unless  he  shows  that 
the  person  answerable  for  the  conditions  com- 
plained of  was  a  foreman  or  superintendent. 
Trimble  v.  Whltln  Mach.  Works  (1898)  172 
Mass.  150,  51  N.  B.  403  (want  of  gang  plank 
caused  Injury  to  a  workman  helping  to  place 
a  machine  on  a  car). 

An  unqualified  direction  to  find  for  the  plain- 
tiff- if  certain  dynamite  which  exploded  had 
been  ''carelessly  left  burled  by  the  defendant, 
or  its  servants  or  agents  in  the  discharge  of 
their  duty,"  is  erroneous.  Sheffield  v.  Uarrla 
(1893)   101  Ala.  564,  14  So.  357. 

Whether  proof  of  the  fact  that  the  negligent 
servant  was  a  foreman  or  superintendent  will 
enable  him  to  maintain  the  action,  dependa 
upon  the  principles  discussed  in  the  following 
subdivision. 

On  the  other  hand.  If  the  evidence  tends  to 
show  that  the  accident  was  caused  by  a  breach 
of  what  the  Jury  may  properly  find  to  l>e  a 
duty  pertaining  to  superintendence,  and  one  of 
the  counts  of  the  declaration  Is  based  upon 
the  words  of  this  subdivision,  the  master  is  not 
entitled  to  a  ruling  that,  as  there  was  no  evi- 
dence of  the  negligence  of  the  defendant,  the 
plaintiff  cannot  recover  under  this  count. 
Lynch  v.  Allyn  (1893)  160  Maw.  248,  36  N.  B. 
550. 

IX.  Acts  done  bp  superintendents  while  partic- 
ipating in  the  work;  liability  of  master  for. 

The  intention  of  the  legislature  that  the 
master  shall  be  answerable  for  the  negligence 
of  superintending  employees  only  when  it  la 
committed  in  the  exercise  of  superintendence 
is  somewhat  less  explicitly  stated  in  the  stat- 
utes of  Massachusetts,  New  York,  and  Colo- 
rado than  in  those  of  England,  Alabama,  and 
the  British  coloniea  But  it  is  well  settled 
that,  under  the  former  statutes,  no  less  than 
under  the  latter,  the  fact  that  a  person  Is  en- 
gaged in  superintendence  does  not  make  his 
employer  liable  for  every  act  which  he  does 
while  so  engaged.  Joseph  v.  George  C.  Whit- 
ney Co.  (1900)  177  Mass.  176,  58  N.  B.  630, 
per  Holmes,  J. 

On  the  other  hand,  all  the  courts  are  agreed 
that  the  action  Is  not  barred  simply  by  proof 
that  the  default  of  the  superintendent  was 
committed  while  he  was  assisting  the  plaintiff 
In  manual  labor.  Kansas  City,  M.  &  B.  R.  Co. 
V.  Burton  (1893)  97  Ala.  240,  12  So.  88:  Ray 
V.  Wallls  (1887)   51  J.  P.  619. 

A  collation  of  the  authorities,  however,  dis- 
closes considerable  divergence  of  opinion  as  to 
the  theory  upon  which  the  boundary  line  is  to 
be  drawn  between  the  acts  for  which  the  mas- 
ter is  and  is  not  responsible.  Some  cases 
present  little  or  no  difliculty.  Thus,  there 
is  clearly  no  ground  upon  which  the 
master  can  be  held  liable  for  a  merely 
manual  act  done  by  an  employee  whose  char- 
acteristic functions  are  not  those  of  a  super 
Intendent  at  all. 

The  starting  of  a  table  used  for  the  transfer 
of  cars  In  a  street-car  barn  by  a  car  shifter 
whose  duty  Is  to  get  cars  ready  for  the  con- 
ductors    and    motormen     is    not    an    act    of 
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super) ntendency  aa  to  a  conductor  who  la  In- 
jured by  the  table.  Whelton  v.  West  End 
Street  R.  Co.  (1899)  172  Mass.  555,  52  N.  E. 
1072. 

Compare  supra.  III.  a,  8. 

Agala,  It  Is  obvious  that,  wherever  the  duties 
of  an  employee  are  susceptible  of  a  definite 
segregation  Into  two  specific  classes,  so  that  it 
is  possible  to  say  that  the  duties  in  one  class 
are  those  of  a  superintendent,  while  the  duties 
in  the  other  class  are  those  of  a  mere  servant 
engaged  In  manual  labor,  or  discharging  some 
function  whLcb  is  characteristic  of,  and  cus- 
tomarily intrusted  to,  subordinate  workmen, 
the  exercise  of  superintendence  cannot,  without 
doing  violence  to  the  express  words  of  the  stat- 
ute, be  predicated  as  to  what  is  done  in  per- 
forming the  latter  class  of  duties. 

In  Kellard  v.  Rooke  (1887)  L.  R.  19  Q.  B. 
Div.  585,  where  an  employee  alleged  to  have 
been  intrusted  with  superintendence  habitu- 
ally engaged  in  the  manual  labor  of  hauling 
and  throwing  bales  of  wool  Into  a  ahip's  hold, 
and  the  injury  was  caused  by  one  of  these  bales 
failing  upon  the  plaintiff,  it  was  held  that,  as- 
suming this  to  be  the  situation,  it  came 
to  nothing  more  than  this, — that  an  em- 
ployee who  was  a  superintendent  for  some 
purposes,  and  who  was  also  an  ordinary  work- 
man engaged  in  the  work  in  which  the  plain- 
tiff was  likewise  engaged,  was  guilty  of  negli- 
gence whereby  his  fellow  workman  was  in- 
jured, and  that  the  negligence,  having  been 
committed  while  he  was  in  the  exercise  of  the 
manual  labor  in  which  he  was  engaged,  was 
not  in  the  exercise  of  superintendence. 

In  Cashman  v.  Chase  (1892)  156  Mass.  342. 
81  N.  E.  4,  where  it  was  held  that  the  act  of 
an  engineer  of  a  hoisting  apparatus,  in  improp- 
erly raising  the  fall  when  ordered  to  lower  it, 
was  not  an  act  of  superintendence,  for  the  rea- 
son that  in  operating  the  engine  he  was  doing 
the  work  of  a  laborer,  acting  upon  the  direc- 
tions of  others,  and  not  directing  them,  the 
court  said :  "The  negligence  for  which  the 
statute  makes  the  employer  liable  is  that  of  a 
person  intrusted  with  and  exercising  superin- 
tendence. The  employer  is  not  answerable 
for  the  negligence  of  a  person  Intrusted  with 
superintendence,  who  at  the  time,  and  in  doing 
the  act  complained  of,  is  not  exercising  super- 
intendence, but  is  engaged  in  mere  manual 
labor,  the  duty  of  a  common  workman.  The 
law  recognizes  that  an  employee  may  have  two 
duties :  That  he  may  be  a  superintendent  for 
some  purposes,  and  also  an  ordinary  workman, 
and  that  If  negligent  in  the  latter  capacity  the 
employer  is  not  answerable.  .  .  .  Unless 
the  act  Itself  <s  one  of  direction  or  of  oversight, 
tending  to  control  others  and  to  vary  their 
situation  or  action  because  of  his  direction.  It 
cannot  fairly  be  said  to  be  one  in  the  doing  of 
which  the  person  intrusted  with  superintend- 
ence is  in  the  exercise  of  superintendence. 
For  the  negligence  of  such  a  person  In  doing 
the  mere  work  of  an  ordinary  workman.  In 
which  there  is  no  exercise  of  superintendence, 
the  employer  is  not  made  responsible  by  the 
statute." 

In  Flynn  v.  Boston  Electric  Light  Co. 
(1898)  171  Mass.  395,  50  N.  B.  937,  a  verdict 
for  the  plaintiff  was  sustained  where  the  fore- 
man of  a  gang  of  linemen  used  to  labor  as  an 
ordinary  workman,  and  caused  the  injury  while 
he  was  helping  to  pull  back  an  electric  wire 
which  caught  the  branch  of  a  tree  which  the 
plaintiff  was  cutting,  and  broke  it  off,  allowing 
him  to  fail. 

Negligence  In  the  exercise  of  superintend- 
ence intrusted  to  an  employee  does  not  exist 
!n  the  case  of  an  engineer  whose  duty  it  Is  per- 
ryS  L.  K.  A. 


Bonally  to  operate  the  engine,  although  he  usu- 
ally has  a  helper,  where,  in  the  absence  of  the 
helper,  by  the  negligence  of  the  engineer  in 
starting  the  engine,  or  In  failing  to  prevent  a 
third  person  from  starting  it,  a  person  engaged 
in  repairing  the  engine  Is  killed.  Dantzler  t. 
De  Bardeleben  Coal  &  I.  Co.  (1893)  101  Ala. 
309,  22  L.  R.  A.  361,  14  So.  10.  The  court 
said :  "It  being  his  duty  to  personally  per- 
form— ^not  merely  direct — this  labor,  and  his 
right  only  to  have  the  other  man  help  him  to 
perform  it,  his  relation  to  the  machinery  be- 
ing primarily  that  of  a  laborer.  It  cannot  be 
paid  that' he  was  in  the  exercise  of  any  super- 
intendence while  he  was  discharging  this 
primal  duty  of  a  manual  laborer.  His  superin- 
tendence, If  any  he  had,  extended  only  to  bis 
actual  direction  of  the  helper,  and  ceased 
whenever  he  did  any  act  in  person  and  in  the 
line  of  his  duty  as  the  engineer  in  charge  of 
these  machines.  .  .  .  The  evidence  in  this 
case  is  without  conflict,  to  the  effect  that  when 
the  engine  moved,  or  was  set  in  motion, 
Gould's  helper  was  not  even  on  the  premises, 
and  that,  if  the  engine  was  started  by  Gould 
it  was  the  direct,  negligent  act  of  a  manual 
laborer,  not  in  any  sense  done  in  the  exercise 
of  superintendence,  conceding  that  at  any  time 
superintendence  was  Intrusted  to  him.  This 
leaves  the  case  outside  of  subsec.  2  of  |  259U 
[of  the  Code].  The  death  of  McKay,  on  this 
hypothesis,  was  not  caused  by  the  negligence 
of  a  person  to  whom  superintendence  was  In- 
trusted 'while  in  the  exercise  of  such  superin- 
tendence.' On  the  other  hand,  had  the  jury 
concluded  that  Gould  did  not  start  the  engine, 
but  that  it  was  set  in  motion  by  some  third 
person  in  consequence  of  his  failure  to  prevent 
outside  interference,  the  result  must  have  been 
the  same.  On  this  hypothesis  Gould  was  a 
mere  watchman,  for  whose  negligence  the  com- 
pany was  not  responsible  to  his  fellow  servant. 
McKay  Roberts,  &  W.  Liability  of  Employers 
for  Injuries  to  Workmen,  200.  In  no  possible 
aspect  of  the  evidence  was  the  plaintiff  entitled 
to  recover.  The  affirmative  charge  for  defend- 
ant was  properly  given." 

The  negligence  of  a  conductor  of  a  freight 
train  while  engaged  in  unloading  freight,  caus- 
ing an  Injury  to  a  brakeman  assist  leg  him,  is 
that  of  a  fellow  servant.  Louisville,  N.  A.  & 
C.  R.  Co.  V.  South  wick  (1896)  16  Ind.  App. 
486,  44  N.  E.  263. 

,  A  foreman  Is  a  fello^  servant  with  the  em- 
ployees under  him,  where  both  are  engaged  In 
throwing  rails  upon  a  car.  Louisville,  N.  A. 
&  C.  R.  Co.  V.  Isom  (1894)  10  Ind.  App.  691, 
38  N.  E.  423. 

The  position  taken  is  that,  "when  a  person 
Is  employed  to  work  with  his  hands,  as  well  aa 
to  exercise  superintendence,  .  .  .  the  line 
must  be  drawn  somewhere  between  what  are 
acts  of  superintendence,  and  what  are  acta  of 
manual  labor,  or  all  that  he  does  must  be  re- 
garded as  superintendence,  or  as  manual  labor, 
which  manifestly  would  be  unjust."  Riou  t. 
Rockport  Granite  Co.  (1898)  171  Mass.  162. 
50  N.  E.  525.  There  it  was  held  that 
the  act  of  an  employee  in  a  quarry, 
whose  principal  duty  is  that  of  superin- 
tendent In  placing  a  can  of  powder  pre- 
paratory to  blasting,  where  it  Is  hit  by 
a  swinging  tag  rope  attached  to  a  derrick.  Is 
not  an  act  of  superintendence.  The  court 
said :  "If  the  work  of  blasting  was  in  some 
sense  in  the  nature  of  superintendence,  the 
mere  act  of  fetching  and  putting  down  a  can 
of  powder  preparatory  to  blasting  could  hardly 
be  described  as  an  act  of  superintendence,  or  as 
anything  more  than  an  act  of  manual  labor  on 
the  part  of  La  Belle.     There  was  nothing  in  it 
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AiTolTloff  any  control  oTer  or  direction  to  or 
OTenifht  ot  any  other  workman,  or  requiring 
any  skill,  or  distingnishing  it  from  any  other 
act  of  mannai  labor." 

The  solntlon  of  a  third  class  of  cases,  in 
which  the  injury  was  due  to  the  negligence  of 
a  superintendent  in  regard  to  a  mauual  act 
casually  done  for  the  purpose  of  expediting  the 
«ork,  is  less  easy.  The  conception  underlying 
some  of  the  decisions  is  that  these  incidental 
digressions  into  the  functions  of  a  mere  serv* 
anc  do  not  carry  him  outside  the  scope  of  his 
duties  of  superin tendency.  This  doctrine  has 
Che  merit  of  ayoiding  the  logical  incongruity 
in  vol  red  in  the  hypothesis  that  the  Juridical 
eifect  of  the  same  physical  event  may  be  dif- 
ferent according  as  It  resulted  from  the  per- 
sonal negligence  of  the  superintendent  himself, 
or  the  negligence  of  a  subordinate  in  carrying 
out  his  orders. 

In  Osborne  ▼.  Jackson  (1883)  L.  R.  11  Q.  B. 
Diy.  619,  48  L.  T.  N.  S.  642,  recovery  was  al- 
lowed where  the  injury  was  caused  by  the  neg- 
ligence of  a  foreman  in  handling  a  plank,  the 
other  end  of  which  was  held  by  the  plaintiff. 
The  foreman  took  the  plank,  and,  in  elTcct,  di- 
rected the  plaintiff  to  take  It  when  he  could 
not  to  do  so  safely,  and  thus  thrust  upon  him  a 
dot?  which  he  could  not  safely  perform.  The 
court  said:  "If  .  .  .  [the  foreman]  hnd 
directed  another  to  do  what  he  did  himself,  he 
would  siirely  have  been  negligent  in  the  exer- 
cise of  Kuperintendence."  Denman,  J.,  distin- 
guished Shaffers  v.  General  Steam  Nav.  Co. 
(1S$3)  L..  R.  10  Q.  B.  Div.  356,  52  L.  J.  Q.  B. 
N.  S.  260.  48  L.  T.  N.  S.  228.  31  Week.  Rep.  650, 
47  J.  P.  327,  on  the  ground  that  the  negligent 
person  there  had  two  duties,  and  was  not  neg- 
ligent in  his  duty  of  superintendence  so  as  to 
cause  the  accident,  while,  in  the  case  before 
him.  the  foreman  was  generally  superintending 
the  work  on  which  the  plaintiff  was  employed. 

It  has  also  been  laid  down  by  the  English 
<ourt  of  appeal  that  the  mere  fact  that  a  su- 
perintendent undertakes  to  do  some  manual 
work  himself  does  not  preclude  the  inference 
that  while  doing  such  work  he  Is  exercising 
superintendence.  Ray  v.  Wallis  (1887)  51  J. 
P.  519  (the  "walking  foreman"  of  a  stevedore 
poshed  some  planks  which  he  had  given  orders 
10  lower,  and  knocked  plaintiff  off  the  plat- 
form;. 

The  act  of  a  foreman  of  stevedores,  who,  by 
way  of  pushing  on  the  work,  takes  hold  of 
a  case  which  is  being  lowered  into  the 
hold  of  a  ship,  and  impatiently  "cants" 
it  over  to  one  side,  the  result  being 
that  It  falls  and  injures  a  servant,  is  done  by 
him  as  superintendent,  and  not  as  a  mere  serv- 
ant, temporarily  engaging  in  manual  labor. 
Iionneliy  v.  Spencer  (1899)  1  Sc.  Sess.  Cas. 
5ih  Series,  1109.  In  this  case  it  was  suggested 
that  a  foreman  is  not  to  be  regarded  as  having 
exchanged  his  functions  of  superintendent  for 
those  of  a  mere  servant  engaged  in  manual  la- 
bor, unless  he  engages  in  such  labor  in  some 
"appreciable  length  of  time." 

A  conductor  undertaking  to  make  a  coupling 
between  two  cars,  which,  if  not  made  prop- 
erly, will  affect  the  safety  of  a  brakeman  who 
has  t>een  ordered  to  make  a  coupling  between 
two  other  cars.  Is  assumed  to  be  acting  as  a 
saperintendent,  in  Alabama  Midland  R.  Co.  v. 
McDonald  (1895)  112  Ala.  216,  20  So.  472 
ibut  no  negligence  is  established). 

In  Roche  v.  Lowell  Bleachery  (1902;  Mass.) 
63  N.  E.  948,  the  court  distinguished  between 
arts  of  superintendents  improper  and  negli- 
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gent  of  themselves  and  proper  acts  negligently 
performed,  by  holding  that  where  the  superin- 
tendent performs  an  act  which  is  of  itself  neg- 
ligent Irrespective  of  the  method  of  perform- 
ance, the  employer  Is  liable  to  the  same  ex- 
tent as  though  the  act  had  been  performed  by 
another  at  the  direction  of  the  superintendent. 
In  this  case  the  injured  employee  stopped  a 
machine  which  he  had  been  operating,  and 
went  on  to  an  upper  floor  for  the  purpose  of 
adjusting  certain  parts  which  had  become 
loose,  and  while  so  engaged  the  superintendent 
set  the  machine  in  motion  and  caused  the  in- 
juries complained  of,  and  the  court  held  that 
the  act  was  one  of  superintendence;  that  the 
result  would  have  been  the  same  had  the  su- 
perintendent directed  another  to  set  the  ma- 
chine In  motion. 

Another  conception  Is  that  a  superintendent 
who,  during  however  brief  a  period,  engages  in 
manual  labor.  Is  prima  facie  deemed  to  have 
abdicated  his  functions  of  superintendence, 
and  to  be  acting  ad  hanc  vicem  In  the  capacity 
of  a  mere  workman. 

It  Is  not  an  act  of  superintendence  to  push  a 
heavy  beam  with  the  foot,  so  that  it  falls 
through  a  hole  in  a  floor.  McCauley  v.  Nor- 
cross  (1S02)  155  Mass.  584,  30  N.  E.  464. 

The  act  of  a  person  whose  principal  duty 
was  that  of  superintendent  In  permitting  him- 
self or  another  laborer  to  be  In  the  neighbor- 
hood of  a  third  laborer  with  a  crowbar  in  his 
hands  cannot  be  found  to  be  negligent  superin- 
tendence, merely  because  the  event  showed  that 
It  was  possible  to  harm  the  latter  employee  by 
negligently  handling  or  dropping  the  bar. 
Fleming  v.  Elston  (1898)  171  Mass.  187,  50 
N.   E.  531. 

A  street-railway  company  is  not  liable  for  In- 
juries to  a  servant  due  to  ppgllgence  of  the 
superintendent  of  its  paint  shop,  where  at  the 
time  uf  the  Injury  the  superintendent  was  act- 
ing as  motorman.  Brittain  v  West  End  Street 
R.  Co.  (1897)   168  Mass.  10,  46  N.  E.  111. 

An  extreme  application  of  this  doctrine  Is 
found  in  a  case  which  seems  to  embody  the 
principle  that  an  act  which  is  deemed  to  have 
been  done  as  that  of  a  mere  servant,  for  the 
reason  that  It  is  manual,  communicates  Its 
quality,  as  an  act  of  that  character,  to  acts  In- 
cidentally connected  with  It,  which  would 
otherwise  have  been  regarded  as  pertaining  to 
superintendence. 

In  Whittaker  v.  Bent  (1897)  167  Mass.  588, 
46  N.  E.  121,  it  was  held  that  a  superintendent 
of  an  iron  foundry  does  not  exercise  superin- 
tendence in  setting  up  molds  and  inspecting 
them  with  reference  to  their  condition  as  to 
dampness,  or  In  assuring  an  employee  that  they 
are  all  right,  where  such  acts  are  mere  mat- 
ters of  detail  and  of  recurring  necessity.  Ac- 
cording to  the  plaintiff's  testimony,  he  asked 
the  superintendent  If  the  molds  were  all  right, 
and  received  the  answer :  "Yes !  go  ahead, 
Bob."  It  was  argued  that,  assuming  the  su- 
perintendent not  to  have  acted  as  such  in  set- 
ting up  the  mold,  he  did  exercise  superin- 
tendence in  what  he  said  to  the  plaintiff,  ac- 
cording to  a  distinction  pointed  out  In  Kalleck 
V.  Deering  (1894)  161  Mass.  469,  470,  37  N. 
E.  450.  But  the  court  said :  "We  think  that 
the  answer,  'Yes  I  go  ahead.'  was  not  the  direc- 
tion of  a  superior,  but  merely  the  assurance. 
In  a  customary  colloquial  form,  of  the  fellow 
workman  who  had  Inspected  the  mold,  that 
all  was  safe.  A  doubt  might  be  raised  as  to 
the  effect  of  a  previous  statement  by  the  plain- 
tiff that  the  foreman  gave  him  a  ladle  of  iron 
to  pour,   which  looks  at  first   like  a  direction 
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to  do  whnt  the  foreman  ought  to  have  knowD 
to  be  dangerous.  Bnt  it  appears  from  *the  con- 
text that  it  means  only  that  the  foreman  that 
morning  was  doing  the  manual  worlc  of  filling 
the  ladies,  and  handed  one  to  the  plaintiff.  It 
was  part  of  the  plaintiff's  regular  business  to 
pour." 

In  a  later  case  it  was  laid  down  that  "the 
employer  is  not  made  answerable  by  the  stat- 
ute for  acts  of  superintendence  negligently  per- 
formed in  his  service  by  an  ordinary  workman, 
or  by  one  who  is  both  workman  and  superin- 
tendent, in  making  declarations  which  may  be 
Interpreted  either  as  orders  of  a  superintend- 
ent or  as  assurances  of  a  fellow  workman,  if  In 
fact  they  are  merely  such  assurances."  Cav- 
agnaro  v.  Clark  (1808)  171  Mass.  3G7,  50  N. 
E.  542. 

The  conclusion  thus  arrived  at,  though  In  a 
sense  logical,  seems  to  ignore  the  essential  ra- 
tionale of  the  theory  of  differentiation  which 
the  court  professes  to  be  applying.  It  is  sub- 
mitted that,  if  the  mere  doing  of  a  manual  act 
implies  ad  hanc  vicem  a  temporary  divestiture 
of  the  functions  of  superintendence,  the  dis- 
charge of  one  of  those  functions,  even  when  it 
ts  intimately  associated  with  the  manual  act  in 
question,  should  be  regarded  as  involving  pro 
ianto  the  resumption  of  these  functions. 

Under  any  other  theory.  It  Is  clear,  the  mas- 
ter will  enjoy  all  the  advantages,  and  be  sub- 
ject to  none  of  the  drawbacks,  of  the  doctrine 
that  the  applicability  of  the  statute  Is  to  be 
tested  solely  by  the  character  of  the  functions 
in  regard  to  which  negligence  is  alleged. 

The  severe  doctrine  adopted  in  the  cases 
Just  cited  is  qualified  to  the  extent  of  allowing 
the  servant  to  recover  when  the  manual  act  In 
question  was  so  connected  with  a  plan  or  order 
coming  from  the  superintendent  in  the  exercise 
of  his  authority  as  to  show  that  the  plan  was 
Illy  conceived  or  the  order  negligent.  Joseph 
V.  George  C.  Whitney  Co.  (IttOO)  177  Mass. 
176,  58  N.  K.  639,  per  Holmes,  Ch.  J.  The  au- 
thority for  this  proposition  cited  by  the  learned 
Judge  was  O'Brien  v.  Look  (1898)  171  Mass. 
36,  50  N.  K.  458,  where  it  was  held  that  the 
manual  labor  of  a  superintendent,  who  directed 
the  method  of  lowering  the  fore  and  after  into 
Its  socket,  in  unwinding  a  rope  from  the  drum- 
head, cannot  be  separated  from  liis  duty  as  su- 
perintendent, so  as  to  relieve  the  master  from 
liability  for  injury  to  a  servant,  resulting  from 
the  superintendent's  negligence  In  unwinding 
the  rope  when  it  was  in  a  wet  condition. 

In  McCabe  v.  Shields  (1900)  175  Mass.  438. 
66  N.  E.  699,  the  acting  superintendent  In  a 
foundry  directed  the  plaintiff  to  use  a  mold  for 
castlug,  in  which  he  had  made  a  perforation 
with  a  rusty  piece  of  Iron.  The  evidence 
tended  to  show  that,  when  the  molten  iron 
came  in  contact  with  the  rust  in  the  mold  left 
there  by  the  iron  used  by  H.  In  perforating  It, 
it  caused  an  explosion,  resulting  In  plaintiff's 
Injuries.  It  was  held  that  the  superintendent. 
In  placing  the  dangerous  mold  in  plaintiff's 
hands  and  directing  him  ,to  use  it,  acted  as  a 
superintendent,  but  whether  the  act  of  per- 
foration itself  was  one  of  superintendence  was 
not  decided. 

In  Malcolm  v.  Fuller  (1890)  152  Mass.  160. 
25  N.  E.  83,  It  was  held  that,  as  a  foreman  of 
a  quarry  was  exercising  superintendence  in  de- 
termining, after  the  firing  of  a  blast,  that  the 
tamping  should  be  cleared  out  of  a  drill-hole, 
a  servant  Injured  by  an  explosion  while  the 
work  was  being  done  might  recover,  regardless 
of  the  fact  that  the  superintendent  himself 
struck  the  drill. 
58  lu  R.  A. 


In  Crowley  y.  Cutting  (1896)  165  Mass. 
436,  43  N.  E.  197,  where  a  stone  which  was 
being  hoisted  slipped  out  of  the  dogs  which  held 
it  for  the  reason  that  no  holes  had  been  drilled 
to  receive  them,  a  verdict  for  a  servant  Injured 
by  the  fall  of  the  stone  was  upheld,  although 
the  superintendent  adjusted  one  of  the  dogs 
himself. 

In  Ray  v.  Wallls  (1887)  51  J.  P.  519,  the 
court  mentioned,  as  an  additional  reason  for 
holding  the  defendant  liable,  the  fact  that  the 
manual  work  was  connected  with  an  order  pre- 
viously given  :  but  the  decision  was  Independ- 
ent of  this  factor. 

But  this  qualification  Is  not  construed  as  in- 
volving the  conclusion  that  every  act  done  by 
a  superintendent,  even  to  help  In  carrying  out 
an  order  which  he  himself  has  given,  should 
be  regarded  as  part  of  his  superintendence.  A 
fortiori.  Is  the  master  not  liable  where  the  act 
of  the  superintendent  has  no  proper  connec- 
tlon  with  his  duties.  "The  question  whether 
the  connection  Is  close  enough  is,"  as  has  been 
observed  by  Chief  Justice  Holmes,  "one  of  de- 
gree, and  naturally  different  people  will  draw 
the  line  at  different  points."  Joseph  v.  George 
C.  Whitney  Co.  (1900)  177  Mass.  17C,  r>8  N. 
E.  630.  there  the  plaintiff  was  at  work  on  an 
cmbosoing  machine,  which  was  not  running, 
and  had  his  hand  between  Its  Jaws,  when  an- 
other workman  called  the  superintendent,  who 
leaned  over  between  plaintiff's  machine  and 
I  another  to  give  directions  to  the  second  work- 
I  man,  and  accidentally  touched  the  shipper, 
I  thereby  starting  plaintiff's  machine,  and  causing 
,  the  injury.  It  was  held  that  plaintiff  could  not 
recover.  The  precise  place,  it  was  said  in  the 
opinion  of  the  court,  in  which  Meyer  [the  su- 
perintendent i  should  be  while  giving  his  direc- 
tloTLs,  the  way  In  which  he  should  stand  or  sit, 
and  h<s  care  In  managing  his  body  In  the 
place  he  selected,  were  too  much  the  accident 
of  his  Independent  personality,  and  too  re- 
mote from  the  act  of  giving  tbe  orders,  for 
us  to  charge  the  defendant  with  the  const*- 
quences  of  his  neglect  in  that  regard.  The 
matter  may  be  stated  in  a  different  form.  If 
the  motion  of  Meyer,  which  caused  the  injury, 
be  reijjndod  as  part  of  an  act  of  superintend- 
ence, the  fact  that  he  was  superintending  wns 
in  no  way  a  necessary  element  In  producing 
the  injury.  But  we  are  of  opinion  that  by 
a  true  construction  of  the  statute  the  superin- 
tendence must  contribute  as  such,  and  thac 
when,  as  here.  It  had  nothing  to  do  with  ibe 
injury  qua  superintendence,  the  case  Is  not 
within  the  act." 

Supposing  a  superintendent,  traveling  on  a 
street  car  as  a  passenger,  to  be  superintendent 
to  the  extent  of  having  his  eye  on  the  wny  in 
which  the  car  Is  managed,  his  superintendence, 
as  such,  does  not  contribute  to  an  injurj-  re- 
ceived by  the  conductor  through  striking 
against  a  tree  close  to  the  track  in  consequence 
of  his  having  to  step  round  the  superintendent 
while  he  is  standing  on  the  running  boanL 
Hall  V.  Wakefield  &  S.  StVeet  R.  Co.  (1901) 
178  Mass.  98,  59  N.  E.  668. 

On  the  other  hand,  it  has  been  held  that  a 
jury  is  Justified  in  finding  that  a  superintend- 
ent in  general  control  of  the  entire  work  of 
digging  a  new  trench  was  engaged  in  an  act 
of  superintendence  in  walking  along  the  bank, 
and  iu  stopping  to  look  down  at  the  work,  in 
the  course  of  which  he  precipitated  a  fall  of  the 
bank.  McCoy  v.  Westliorough  (1899)  172 
Mass.  504.  52  N.  E.  1064.  See  also  McCauley 
V.  Norcrosa  (1892)  155  Mass.  584.  30  N.  E. 
464,  supra,  VIII.  f.  C.  B.  I*. 
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AMERICAN      EXCHANGE       NATIONAL 
BANK  of  Chicago,  Appt^ 

V. 

Anna  THEUMMLER. 

(195  III.  90.) 

A  ^fluilc  reeelvimiT  for  colleetlon  from 
m,  eorrea  POM  dent  bank  m  draft  im- 
doraed  by  tbe  p«T«e  In  blank,  with- 
out notice  that  the  correspondent  holds  the 
draft  for  collection  only,  may,  before  recei7- 
ins  notice  of  the  InsolTency  of  the  corre- 
spondent, apply  the  proceeds  In  reduction 
of  tbe  correspondent's  overdraft,  and  can- 
not be  compelled  by  the  payee  to  account 
tiierefor. 

(Bogga  and  Hand,  J  J.,  dissent,) 
(February  21,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Court,  First  District, 
affirming  a  judgment  of  the  Circuit  Court 
tor  Cooic  County  in  plaintiff's  favor  in  an 
action  brought  to  reach  the  proceeds  of  a 
draft  which  had  been  collected  by  defend- 
ant for  a  correspondent  with  whom  plain- 
tiff had  deposit^  the  draft  for  collection. 
Hcrersed, 

Statement  by  Masimder,  J.; 

This  is  an  action  in  assumpsit,  brouf;ht 
on  May  27,  1896,  by  the  appellee  against  the 
appellant  bank.  The  declaration  contains 
only  the  common  counts  for  money  loaned 
and  advanced,  money  paid,  laid  out,  and  ex- 
pended, money  had  and  received  for  the  use 
cf  plaintiff,  money  due  for  interest,  and 
money  due  on  account  stated.  The  case 
was  tried  before  the  court  and  a  jury,  and 
upon  a  stipulation  of  facts,  with  leave,  how- 
ever, to  either  party  to  offer  further  testi- 
mony. The  jury  returned  a  verdict  for 
$1,325,  upon  which,  after  motion  for  new 
trial  was  denied,  judgment  was  entered  in 
favor  of  plaintiff  against  defendant  on  Feb- 
n»ry  17,  1900.  An  appeal  was  taken  from 
this  judgment  to  the  appellate  court,  and 
there  the  judgment  of  the  circuit  court  was 
affirmed.  The  present  appeal  is  prosecuted 
from  Euch  judgment  of  athrmance. 

The  facts,  substantially,  are  as  follows: 
The  appellee,  on  or  about  July  19,  1893,  re- 
ceived at  Milwaukee,  from  the  Milwaukee 
officers  of  a  lodge  of  the  Knights  of  Honor, 
a  draft  for  $1,000,  payable  to  her  order, 
drawn  upon  the  National  Bank  of  Com- 
merce of  St.  Louis,  Missouri,  said  draft  be- 
ing in  payment  of  insurance  money  due  to 
ber  upon  the  life  of  her  deceased  husband. 
Ob  July  19,  1893,  she  took  the  draft  to  the 
South  'side    Savings    Bank   in   Milwaukee, 


^oxa. — For  rights  of  a  depositor  of  paper 
for  collection  as  asrainst  a  correspondent  or 
nhagent  of  the  collecting  bank,  see  note  on 
Trust  in  proceeds  of  collection  by  Insolvent 
jank,  with  the  case  of  Sayles  y.  Coz  (Tenn.) 
32  L.  R.  A.  715. 
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and  presented  the  same  to  John  B.  Koet- 
ting,  at  that  time  cashier  of  said  South  Side 
Savings  Bank,  and  one  Hubert  Kopmeier, 
then  the  teller  of  said  savings  bank.  She 
left  the  draft  with  them  for  collection,  and 
they  told  her  that  they  would  collect  it  for 
her,  and  asked  her  to  indorse  the  draft  in 
blank.  She  did  indorse  it  in  blank,  and  left 
it,  together  with  her  policy  or  benefit  cer- 
tificate, with  the  South  Side  Savings  Bank 
of  Milwaukee  for  collection  only.  She  had 
no  account  with  that  bank.  They  told  her 
to  return  on  the  following  Saturday,  and 
they  would  have  the  money  for  her.  On 
July  19,  1893,  Koetting,  the  cashier,  sent 
the  draft,  inclosed  in  a  letter,  to  A.  L.  De- 
war,  cashier  of  the  appellant,  the  American 
Exchange  National  Bank  of  Chicago,  saying 
in  the  letter:  "I  herewith  inclose  for  col- 
lection and  credit.  No  pro.  Nat*l  Bk.  of 
Commerce.  $1,000."  On  July  20,  1893, 
Dewar  received  the  draft  at  Chicago  from 
said  South  Side  Savings  Bank,  the  draft  be- 
ing indorsed  as  follows,  to  wit:  "Anna 
Thc'ummler."  **Pay  A.  L.  Dewar,  cashier, 
or  order,  for  account  South  Side  Saving» 
Bnnk,  Milwaukee,  Wisconsin.  John  B. 
Koetting,  Casliier."  Dewar,  cashier  of  the 
appellant  bank,  sent  the  draft  for  collection 
on  July  20,  1893,  to  its  St.  Louis  corre- 
spondent, the  National  Bank  of  the  Republic, 
St.  Louis,  Missouri,  in  a  letter  signed  by  De- 
war, dated  Chicago,  July  20,  1893,  and  say- 
ing: "We  inclose  for  collection  items  as 
under  note.  Please  report  by  number  or 
date  of  letter.  Number  28.  Drawee,  Com- 
merce. Amount,  $1,000."  On  July  21, 
1893,  the  draft  was  received  by  the  National 
Bank  of  the  Republic  at  St.  Louis,  and  was, 
on  July  21,  1893,  collected  by  the  National 
Bank  of  the  Republic,  and  placed  to  the 
credit  of  the  appellant  on  the  books  of  the 
National  Bank  of  the  Republic.  Tlie  Na- 
tional Bank  of  the  Republic  on  July  21, 
1803,  advised  appellant  by  letter  of  that 
date  of  the  collection  of  the  item,  and  of  the 
fact  that  it  had  been  credited  by  it  to  the 
appellant.  This  letter  was  received  by  ap- 
pellant on  the  morning  of  July  22,  1893,  be- 
fore the  opening  of  appellant's  bank  for 
business  on  July  22,  1893.  For  somu 
months  before  July,  1893,  and  including 
that  month,  until  the  South  Side  Savings 
Bank  ceased  to  do  business,  appellant  was 
the  regular  Chicago  correspondent  of  the 
South  Side  Savings  Bank  of  Milwaukee. 
Appellant  and  said  Milwaukee  bank  kept  a 
mutual  account  with  each  other.  The 
South  Side  Savings  Bank  sent  to  appellant 
nearly  every  day  checks  and  drafts  on  Chi- 
cago for  credit  to  the  account  of  tbe  South 
Side  Savings  Bank,  and  in  the  course  of 
dealings  also  sent  to  appellant  checks  and 
drafts  on  other  cities,  and  negotiable  paper, 
for  collection  and  credit  to  the  account  of 
said  South  Side  Savings  Bank.  The  South 
Side  Savings  Bank  also  drew  drafts  on  ap- 
pellant, which  were  presented  for  payment 
by  the  holders  thereof  in  regular  eotirse  of 
business.     Appellant  had  no  actual   notice, 
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at  the  time  it  received  the  draft  for  $1,000 
from  the  South  Side  Savings  Bank,  nor  at 
the  time  it  credited  the  same  to  the  account 
of  the  South  Side  Savings  Bank,  as  herein- 
after slated,  that  the  South  Side  Savings 
liank  was  not  the  owner  of  said  draft  for 
$1,000,  and  appellant  had  no  actual  notice 
or  knowledge  at  either  of  said  times  that 
the  South  Side  Savings  Bank  held  said 
draft  for  collection  for  plaintiff's  account. 
At  the  close  of  business  on  July  20,  1803, 
the  account  of  the  South  Side  Savings  Bank 
with  appellant  was,  under  the  course  of 
dealings  between  the  banks,  overdrawn  $3,- 
602.39.  On  July  21,  1893,  appellant,  under 
the  course  of  dealing  above  named,  received 
from  the  South  Side  Savings  Bank,  by  mail, 
items  amounting  to  $1,073.40,  which  it 
placed  to  the  cr^it  of  the  South  Side  Sav- 
ings Bank  on  said  date,  and  on  July  21, 
1803,  paid  drafts  of  the  South  Side  Savings 
Bank  to  the  amount  of  $2,795.07,  thus  leav- 
ing said  account  overdrawn  at  the  close  of 
business  on  July  21,  1893,  to  the  amount  of 
$4,724.06.  Appellant  on  the  morning  of 
July  22,  1S93,  before  the  insolvency  of  the 
South  Side  Savings  Bank  was  disclosed  to 
it,  and  before  the  opening  of  its  bank  for 
business  on  that  day,  at  once  credited  the 
amount  of  the  $1,000  draft  to  tlie  account 
of  the  South  Side  Savings  Bank  with  ap- 
pellant, reducing  the  overdraft  to  $3,724.06, 
and  at  the  same  time  the  overdraft  was  fur- 
ther reduced  by  crediting  to  the  account  of 
the  South  Side  Savings  Bank  the  sum  of 
$826.71  received  by  that  morning's  mail  for 
credit  of  the  latter  bank.  At  tlie  opening 
of  appellant's  bank  for  business  on  the 
morning  of  July  22,  1893,  appellant,  before 
it  learned  that  tlie  South  Side  Savings  Bank  | 
had  closed  its  doors,  paid  a  draft  of  the 
South  Side  Savings  Bank  upon  said  appel- 
lant for  the  sum  of  $10,000,  which  payment 
overdrew  the  account  between  the  two 
banks  to  the  amount  of  something  between 
$12,500  and  $13,000,  for  the  amount  of 
which  overdraft  appellant  filed  a  claim  with 
the  receiver  of  the  South  Side  Savings 
Bank.  Appellant  has  not  and  will  not 
realize  from  items  of  collections  it  had  on 
hand  for  the  South  Side  Savings  Bank 
and  from  dividends  sufficient  to  pay  the 
balance  due  to  it.  On  July  22,  1893, 
the  South  Side  Savings  Bank  did  not  open 
its  doors  for  business,  and  a  receiver  was 
6ome  days  thereafter  appointed  to  wind  up 
its  affairs,  and  it  has  never  resumed  busi- 
ness. On  July  22,  1893,  appellee  went  to 
the  South  Side  Savings  Bank  of  Milwaukee 
to  get  the  proceeds  of  said  draft,  but  the  | 
bank  had  closed  its  doors,  and  ceased  to  do 
business,  and  plaintiff  has  never  received 
the  $1,000,  the  proceeds  of  the  draft.  Long 
subsequent  to  July  22,  1893, but  before  the  be- 
ginning of  this  suit,  appellee  demanded  of  ap- 
pellant the  proceeds  of  the  draft,  and  appel- 
lant refused  to  pay  the  same  to  her.  When 
such  demand  was  made,  appellee  informed 
the  appellant  that  the  South  Side  Savings 
Bank  held  the  draft  only  for  collection  for 
appellee's  account,  and  this  was  the  first 
notice  the  appellant  had  that  the  South  Side  \ 
Savings  Bank  held  said  draft  for  collection 
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for  the  account  of  appellee.  Upon  the 
trial,  appellee  introduced  in  evidence,  over 
the  objection  of  appellant^  a  letter  from 
Dewar,  appellant's  cashier,  to  Koetting, 
cashier  of  the  South  Side  Savings  Bank, 
dated  June  2,  1893,  showing  that  appellant 
held,  subject  to  the  order  of  the  Milwaukee 
bank,  certain  bills  of  the  face  value  of 
about  $55,000  as  collateral,  saying  in  the 
letter:     "Should  you   require   it,  we    shall 

fladly  pay  your  check  by  way  of  an  over- 
raft  up  to  an  extent  of  $25,000,  holding 
the  above  as  collateral  against  the  same. 
This  is  in  accordance  with  arrangements 
made  with  your  president  this  morning." 
Upon  the  trial  of  the  case  the  appellant 
asked  the  court  to  give  to  the  jury  eight  in- 
structions, all  of  w^hich  were  refused,  and 
to  the  refusal  exception  was  taken.  Appel- 
lee asked  the  court  to  give  no  instructions 
to  the  jury,  and  none  were  given  on  behalf 
of  appellee  before  the  jury  retired  to  the 
jury  room.  After  the  jury  had  retired  to 
consider  of  their  verdict,  and  had  been  en- 
gaged in  considering  the  same  for  an  hour 
or  more,  they  sent  a  request  to  the  court  to 
be  instructed  as  to  the  law  in  the  .case. 
Thereupon,  after  the  receipt  of  such  re- 
quest, the  court  gave  to  the  jury  an  instruc- 
tion, to  the  giving  of  which  instruction  by 
the  court  the  appellant  (the  defendant  be- 
low) then  and  there  duly  excepted. 

Messrs.  Swift,  Campbell,  ft  Jones,  for 

appellant : 

Tlie  course  of  dealing  between  the  banks 
could  not  in  any  event  put  the  appellant 
upon  inquiry  respecting  the  nature  of  the 
collections  sent  to  it  by  the  Milwaukee 
bank. 

The  indorsement  in  blank  by  appellee,  and 
the  possession  of  the  draft  by  the  South 
Side  Savings  Bank,  were  prima  facie  evi- 
dence that  the  savings  bank  was  its  owner; 
and,  in  the  absence  of  actual  notice  that 
that  bank  held  the  draft  for  collection  only 
for  appellee's  account,  appellant  was  not 
put  upon  inquiry. 

Morris  v.  Preston,  93  111.  215;  Doppeli 
V.  -National  Bank,  175  111.  432,  51  N.  K. 
753;  Dan.  Neg.  Inst.  §  812. 

Crediting  the  proceeds  of  the  draft  be- 
fore appellant  knew  of  the  insolvency  of  the 
Milwaukee  bank  was  a  payment  of  the  pro- 
ceeds to  that  bank. 

Commercial  ^at.  Bank  v.  Armstrong,  148 
U.  S.  50,  37  L.  ed.  363,  13  Sup.  Ct.  Rep. 
533. 

The  fact  that  appellant  permitted  the 
Milwaukee  bank  to  increase  its  overdraft 
more  than  $1,000  while  this  draft  was  in  its 
hands  in  process  of  collection  gave  appel- 
lant a  banker's  lien  on  the  proceeds  of  the 
collection. 

Bank  of  the  Metropolis  v.  Neto  England 
Bank,  1  How.  234,  11  L.  ed.  115;  Wood  v. 
Boylston  Nat.  Bank',  129  Mass.  358,  37  Am. 
Rep.  366;  Russell  v.  Hadduck,  8  111.  233,  44 
Am.  Dec.  693. 

Mr.  Jnlins  E.  Roehr,  with  Messrs. 
Lackuer,  Bntz,  ft  Miller,  for  appellee: 

I'he  proceeds  of  this  draft  are  still  in  tlie 
hands  of  the  appellant.    They  have  never 
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reached  the  South  Side  Savings  Bank,  or 
the  receiyer  of  that  bank,  and  the  appellant 
must  respond  therefor. 

Fifth  Kat.  Bank  v.  Armatrangy  40  Fed. 
49;  First  Xat.  Bank  v.  Bank  of  Monroe,  33 
Fed.  408 ;  West  v.  American  Exch.  Bank,  44 
Barb.  175;  Lindauer  v.  Fourth  Nat.  Ba/nk, 
55  Barb.  75;  Re  Armstrong,  33  Fed.  407; 
Dody.  Fourth  Nat.  Bank,  59  Barb.  265; 
MeBride  v.  Fat-mers*  Bank,  26  Barb.  657; 
Morse,  Banks  &  Banking,  420,  421. 

Where  a  bank  makes  collections  for  its 
eustomers  through  other  banks  as  sub- 
agents,  the  relation  of  the  first  bank  to  the 
customer  is  merely  that  of  principal  and 
agent  until  it  has  actually  received  the  pro- 
ceeds, or,  at  least,  until,  having  received  no- 
tice of  payment  to  its  correspondent,  it  has 
credited  Uie  amount  to  the  account  o|  the 
customer,  and  thus  elected  to  accept  the 
credit  of  its  correspondent  in  lieu  of  the  ac- 
tual receipt  of  the  money.  Then,  and  not 
before,  is  the  relation  of  principal  and  agent 
enlarged  to  that  of  debtor  and  creditor. 

First  Nat.  Bank  v.  Bank  of  Monroe,  33 
Fed.  408;  Morse,  Banks  &  Banking,  384; 
Levi  V.  National  Bank,  5  Dill.  107,  Fed. 
Cas.  No.  8,289;  Fifth  Nat.  Bank  v.  Arm- 
ttrong,  40  Fed.  48;  Thuemmler  v.  Barth,  89 
Wis.  386,  62  N.  W.  94. 

Before  this  stage  in  the  transaction  was 
reached,  the  Milwaukee  bank  suspended. 
It  could  not  thereafter,  by  any  act  of  the 
appellant,  be  made  to  stand  in  the  relation 
of  debtor  to  the  appellee,  a  relation  which 
it  had  not  before  sustained. 

Re  Armstrong,  33  Fed.  405;  Fifth  Nat. 
Bank  v.  Armstrong,  40  Fed.  48 ;  First  Nat. 
Bank  y.  Bank  of  Monroe,  33  Fed.  408; 
Manufacturers^  Nat.  Bank  v.  Continental 
Bank,  14B  Mass.  553,  2  L.  R.  A.  699,  20  N. 
E.  193. 

If  the  receiving  bank  has  notice  of  the 
qualified  title  of  the  transmitting  bank,  or 
u  it  has  incurred  no  liability  or  made  no 
advances  on  account  of  the  paper  received 
for  collection,  it  cannot  apply  the  proceeds 
upon  an  indebtedness  of  the  transmitting 
faaniL  as  against  the  true  owner. 

Bank  of  the  Metropolis  v.  New  England 
Bank,  6  How.  212,  12  L.  ed.  409;  Hackett 
▼.  Reynolds,  114  Pa.  328,  6  Atl.  689;  Van 
Amee  v.  Bank  of  Troy,  8  Barb.  312;  Balbach 
V.  Frelinghuysen,  15  Fed.  675;  McBride  v. 
Farmers'  Bank,  26  N.  Y.  450;  Lauyrence  v. 
Btonington  Bank,  6  Ck>nn.  521. 

Xaervder,  J.,  delivered  the  opinion  of 
the  court: 

When  appellee  left  her  draft,  which  was 
payable  to  her  order,  with  the  South  Side 
Savings  Bank  of  Milwaukee,  she  indorsed 
the  draft  in  blank.  She  did  not  sell  the 
draft  to  the  South  Side  Savings  Bank  of 
Milwaukee,  but  left  it  for  collection  only. 
The  draft  was  sent  by  the  South  Side  Sav- 
ings Bank  of  Milwaukee  to  the  appellant  to 
he  collected,  but  the  appellant,  it  is  con- 
<^ed,  had  no  notice  or  knowledge  that  the 
draft  had  been  left  with  the  Milwaukee 
hank  for  collection  only,  and  that  the  Mil- 
waukee bank  received  the  draft  from  appel- 
W  as  agent,  and  not  as  owner.  So  far  as 
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appellant  knew,  under  the  admitted  facts, 
the  South  Side  Savings  Bank  of  Milwaukee 
was  the  owner  of  the  draft.  The  draft  it- 
self was  not  introduced  in  evidence,  and 
therefore  it  is  impossible  to  say  whether 
there  was  anything  upon  the  face  of  the 
draft  which  was  calculated  to  put  appellant 
upon  inquiry  as  to  whether  the  South  Side 
Savings  Bank  held  it  for  collection  or  as 
owner.  The  instructions  asked  by  the  ap- 
pellant and  refused  by  the  court  announced 
to  the  jury  that  the  possession  by  the  South 
Side  Savings  Bank  of  the  draft  in  contro- 
versy indorsed  in  blank  by  the  appellee  was 
prima  facie  evidence  that  the  South  Side 
Savings  Bank  was  the  owner  of  the  draft, 
and  that  appellant  had  the  right  to  treat 
the  South  Side  Savings  Bank  as  the  owner 
thereof,  and  that  appellant  had  the  right  to 
apply  the  proceeds  of  the  collection  of  the 
draft  to  the  payment  or  reduction  of  an 
overdraft  of  the  South  Side  Savings  Bank 
in  the  manner  and  under  the  circumstances 
set  forth  in  the  statement  preceding  this 
opinion,  if,  at  the  time  appellant  so  applied 
the  proceeds  of  the  draft,  it  had  no  notice 
that  the  South  Side  Savings  Bank  held  such 
draft  for  collection  only  for  the  appellee. 
Under  the  decisions  of  this  court,  and  under 
the  decisions  of  the  Supreme  Court  of  the 
United  States  followed  and  indorsed  by  this 
court,  the  instructions  so  refused  stated  the 
law  correctly,  and  their  refusal  was  error. 
The  instruction  actually  given  by  the  court 
to  the  jury  at  the  request  of  the  jury  made 
an  announcement  which  was  to  some  extent 
in  conflict  with  the  doctrine  thus  embodied 
in  appellant's  refused  instruction. 

In  Bank  of  the  Metropolis  v.  New  Eng- 
land B<Mik,  1  How.  234,  11  L.  ed.  115,  it  ap- 
peared that  there  had  been  for  several  years 
mutual  and  extensive  dealings  between  the 
Bank  of  the  Metropolis  and  the  Common- 
wealth Bank,  and  an  account  current  kept 
between  them,  in  which  they  mutually  cred- 
ited each  otlier  with  the  proceeds  of  all  pa- 
per remitted  for  collection  when  received, 
and  charged  all  costs  of  protests,  postage, 
etc.;  that  accounts  were  regularly  transmit- 
ted from  the  one  to  the  other  and  settled 
upon  these  principles,  and  that  the  paper 
transmitted  always  appeared  upon  its  face 
to  be  the  property  of  the  respective  banks, 
and  to  be  remitted  by  each  of  them  upon  its 
own  account;  and  it  was  there  held  that 
there  was  a  lien  for  a  general  balance  of  ac- 
count upon  the  paper  thus  transmitted,  no 
matter  who  might  be  its  real  owner,  the  Su- 
preme Court  of  the  United  States  there  say- 
ing: "If  the  notes  remitted  had  been  the 
property  of  the  Commonwealth  Bank,  there 
would  he.  no  doubt  of  the  right  to  retain, 
because  it  has  been  long  settled  that  wher- 
ever a  banker  has  advanced  money  to  an- 
other he  has  a  lien  on  all  the  paper  securi- 
ties which  are  in  his  hands  for  the  amount 
of  his  general  balance,  unless  such  seeuri- 
tieg  were  delivered  to  him  under  a  particu- 
lar agreement.  The  paper  in  question  was. 
however,  the  property  of  the  New  England 
Bank,  and  was  indorsed  and  delivered  to 
the  Commonwealth  Bank  for  collection 
without  any  consideration,  and  as  its  agent 
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in  the  ordinary  course  of  biisiness;  it  being 
usual,  and,  indeed,  necessary,  so  to  indorse 
it  in  order  to  enable  the  agent  to  receive  the 
money.  Yet  the  possession  of  the  paper 
waB  prima  facie  evidence  that  it  was  the 
property  of  the  last-mentioned  bank,  and 
without  notice  to  the  contrary  the  plaintiff 
in  error  had  a  ri^ht  so  to  treat  it,  and  was 
under  no  obligation  to  inquire  whether  it 
was  held  as  agent  or  as  owner;  and,  if  an 
advance  of  money  had  been  made  upon  this 
paper  to  the  Commonwealth  Bank,  the  right 
to  reUiin  for  that  amount  would  hardly  be 
disputetl.  We  do  not  perceive  any  differ- 
ence in  principle  between  an  advance  of 
money  and  a  balance  suffered  to  remain 
upon*  the  faith  of  these  mutual  dealings. 
In  the  one  case  as  well  as  the  other  credit 
is  given  upon  the  paper  deposited  or  ex- 
pected to  be  transmitted  in  the  usual  course 
of  the  transactions  between  the  parties." 

Tn  Russell  v.  Uadduck,  8  111.  233,  44  Am. 
Dec.  693,  this  court  referred  to  the  case  of 
Bank  of  the  Metropolis  v.  New  England 
Bank,  1  How.  234,  11  L.  ed.  115,  stated  ite 
facts,  and  indorsed  its  doctrine,  quoting 
from  it  the  statement  therein  made  that 
there  is  no  difference  in  principle  between 
an  advance  of  money  and  a  balance  suffered 
to  remain  upon  the  faith  of  the  mutual 
dealings  there  referred  to,  inasmuch  as  in 
the  one  case  as  well  as  in  the  other  credit 
was  given  upon  the  paper  deposited  or  ex- 
pected to  be  transmitted  in  the  usual  course 
of  transactions  between  the  parties. 

In  Bank  of  the  Metropolis  v.  Neu>  Eng- 
land Bank,  6  How.  227,  12  L.  ed.  415,  the 
same  case  again  came  before  the  Supreme 
Court  of  the  United  States,  and  the  second 
opinion,  as  well  as  the  first,  was  delivered 
by  Mr.  Chief  Justice  Taney,  who  summa- 
rized the  doctrine  previously  announced  by 
him  in  certain  instructions,  which,  as  it  was 
therein  declared,  should  have  been  given  by 
the  lower  court  to  the  jury.  Those  instruc- 
tions were  as  follows:  "If,  upon  the  whole 
evidence  before  them,  the  juiy  should  find 
that  the  Bank  of  the  Metropolis,  at  the 
time  of  the  mutual  dealings  between  them, 
had  notice  that  the  Commonwealth  Bank 
had  no  interest  in  the  bills  and  notes  in 
question,  and  that  it  transmitted  them  for 
collection  merely  as  agent,  then  the  Bank 
of  the  Metropolis  was  not  entitled  to  retain 
against  the  New  England  Bank  for  the  gen- 
eral balance  of  the  account  with  the  Com- 
monwealth Bank.  And  if  the  Bank  of  the 
Metropolis  had  not  notice  that  the  Common- 
wealth Bank  was  merely  an  agent,  but  re- 
garded and  treated  it  as  the  owner  of  the 
paper  transmitted,  yet  the  Bank  of  the  Me- 
tropolis is  not  entitled  to  retain  against  the 
real  owners,  unless  credit  was  given  to  the 
Commonwealth  Bank,  or  balances  suffered 
to  remain  in  its  hands  to  be  met  by  the  ne- 
gotiable paper  transmitted  or  expected  to 
be  transmitted  in  the  usual  course  of  the 
dealings  between  the  two  banks.  But  if 
the  jury  found  that  in  the  dealings  men- 
tioned in  the  testimony  the  Bank  of  the  Me- 
tropolis regarded  and  treated  the  Common- 
wealth Bank  as  the  owner  of  the  negotiable 
paper  which  it  transmitted  for  collection, 
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and  had  no  notice  to  the  contrary,  and  upon 
the  credit  of  such  remittances,  made  or  an- 
ticipated in  the  usual  course  of  dealing  be- 
tween them,  balances  were  from  time  to 
time  suffered  to  remain  in  the  hands  of  the 
Commonwealth  Bank,  to  be  met  by  the  pro- 
ceeds of  such  negotiable  paper,  then  the 
plaintiff  in  error  is  entitled  to  retain 
against  the  defendant  in  error  for  the  bal- 
ance of  account  due  from  the  Common- 
wealth Bank." 

The  same  doctrine  has  been  announced  by 
the  supreme  court  of  Massachusetts  in  the 
case  of  Wood  v.  Boylston  Nat.  Bank,  129 
Mass.  359,  37  Am.  Rep.  366,  where  the  case 
of  Bank  of  the  Metropolis  v.  New  England 
Bank  is  referred  to,  and  the  case  of  Law- 
rence V.  Stonington  Bank,  6  Conn.  521,  is 
distinmiished  from  such  cases  as  the  case 
there  in  hand  and  here  at  bar.  It  appears 
that  in  the  Connecticut  case  the  bank  to 
whom  the  draft  was  sent  for  collection  had 
notice  that  it  was  held  for  collection  merely, 
and  knew  of  the  failure  of  the  remitting 
bank  before  the  draft  was  paid. 

In  Morris  v.  Preston,  93  111.  215,  this 
court  said  (p.  221) :  "With  all  such  paper 
possession  is  evidence  of  ownership,  and  the 
commercial  value  of  such  paper  would  be 
greatly  impaired,  and  its  negotiability 
would  be  destroyed,  if  the  taker  was  re- 
quired to  investigate  the  title  and  to  seek 
for  latent  equities  before  receiving  it.  But 
the  law  has  imposed  no  such  burden  upon 
him  until  he  has  notice,  or  knowledge  of 
facts  which  on  inquiry  would  lead  to  notice. 
Appellant,  when  she  placed  the  notes  thus 
indorsed  in  the  hands  of  Durham,  thereby 
empowered  him  to  sell  and  pass  the  title, 
however  much  he  may  have  disregarded  his 
duty  or  her  instructions.  Nor  would  the 
purchaser  be  required  to  see  that  he  paid  to 
her  the  proceeds,  nor  could  he,  when  he  was 
wholly  uninformed  of  her  rights,  or  that  she 
had  any,  even  the  slightest,  claim.  She  had 
invested  Durham  with  what  appeared  to  the 
commercial  world  an  absolute  title,  with 
nothing  to  excite  suspicion  or  to  demand  in- 
quiry. Having  done  so,  and  he  having 
abused  his  trust  by  pledging  the  notes  for 
his  own  purposes  in  disregard  of  her  rights, 
she  must  suffer  the  loss.  He  had  the  power, 
by  being  thus  invested  with  evidence  of 
title,  to  deal  with  the  paper  with  all  per- 
sons not  having  notice  precisely  as  though 
it  was  his  own,  and  appellant  cannot  look 
to  appellees  to  make  good  the  loss  occasioned 
by  his  bad  faith  or  the  abuse  of  trust  by  her 
agent.  It  is,  no  doubt,  a  great  hardship 
that  she  should  sustain  the  loss,  but  she,  by- 
misplaced  confidence,  empowered  her  agent 
to  wrong  either  her  or  others;  and,  as  one 
or  the  other  must  suffer  the  loss,  she  hav- 
ing placed  it  in  Durham's  power  to  perpe- 
trate the  fraud,  it  must  fall  on  her." 

Again,  in  the  recent  case  of  Doppelt  v. 
National  Bank,  175  111.  432,  51  N.  E.  753, 
this  court  held  that  a  blank  indorsement  of 
a  check  by  the  payee  transfers  a  good  title 
to  the  holder,  free  from  all  equities  in  the 
payee's  favor;  and  that  a  bank  receiving 
from  another  bank  a  check  indorsed  in 
blank  by  the  payee  is  authorized  to  collect 
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the  cheeky  credit  the  proceeds  to  the  for- 
warding bank,  and  honor  its  drafts  against 
the  credit;  and  the  payee  cannot,  upon  the 
insolvency  of  the  forwarding  bank,  recover 
from  tbe  bank  which  made  the  collection, 
without  proof  that  the  latter  had  notice 
that  the  forwarding  bank  received  the 
check  merely  as  the  payee's  agent  for  col- 
lection. And  it  was  there  said:  "Under 
the  pleadings  it  became  incumbent  on  appel- 
lant to  show  that  he  deposited  these  checks 
with  Kopperl  for  collection,  only.  He  in- 
dorsed them  in  blank,  without  any  restric- 
tions whatever,  and  under  the  well-settled 
rule  of  this  state  he  thereby  transferred  a 
flood  title  to  Kopperl  free  from  all  equities 
m  his  favor.  .  .  .  Under  these  circum- 
stances appellee  could  not  know  that  he 
claimed  or  pretended  to  any  rights  in  the 
paper,  and  it  was  authorized  to  act  upon 
Kopperl's  indorsement  of  the  checks,  and 
proceed  to  collect  the  same,  and  credit  his 
account  with  the  proceeds."  Cases  in  New 
York  are  referred  to  which  hold  the  con- 
trary of  the  doctrine  here  announced.  Mc- 
Bride  v.  Farmers'  Bank,  26  N.  Y.  450.  But 
it  is  to  be  noted  that  the  courts  in  the  state 
of  New  York  have  refused  to  follow  the  doc- 
trine laid  down  by  the  Supreme  Court  of 
the  United  States  in  BarUc  of  the  Metropolis 
v.  yetc  England  Bank,  6  How.  227,  12  L. 
ed.  415,  while  the  supreme  court  of  this 
state  has  adopted  the  doctrine  of  the  United 
States  Supreme  Court  upon  this  subject. 

The  instructions  asked  by  appellant  and 
refused  by  the  court  required  the  jury  to 
find  from  the  evidence  that  the  appellant 
Applied  the  proceeds  of  the  collection  of  the 


draft  in  controversy  to  the  payment  of  the 
overdraft  before  it  had  any  notice  of  the  in- 
solvency of  the  South  Side  Savings  Bank  of 
Milwaukee,  as  well  as  before  it  had  any  no- 
tice that  the  South  Side  Savings  Bank  re- 
ceived the  draft  as  agent  and  for  collection 
only.  This  feature  of  the  refused  instruc- 
tions was  correct  under  the  doctrine  laid 
down  by  the  Supreme  Court  of  the  United 
States  in  Commercial  Nat,  Bank  v.  Arm- 
strong, 148  U.  S.  68,  37  L.  ed.  363,  13  Sup. 
Ct.  Rep.  535,  where  the  court,  speaking 
through  Mr.  Justice  Brewer,  says:  "We 
also  agree  with  the  circuit  court  [39  Fed. 
G84]  in  its  conclusions  as  to  those  moneys 
collected  by  subagents  to  whom  the  Fidelity 
was  in  debt,  and  which  collections  had  been 
credited  by  the  subagents  upon  the  debts  of 
the  Fidelity  to  them  before  its  insolvency 
was  disclosed;  for  there  tlie  moneys  had 
practically  passed  into  the  hands  of  the  Fi- 
delity, the  collection  had  been  fully  com- 
pleted. It  was  not  a  mere  matter  of  book- 
keeping between  the  Fidelity  and  its  agents. 
It  was  the  same  as  though  the  money  had 
actually  reached  the  vaults  of  the  Fidelity. 
It  was  a  completed  transaction  between  it 
and  its  subagents,  and  nothing  was  left  but 
the  settlement  between  the  Fidelity  and  the 
principal, — the  plaintiflf." 

For  the  errors  above  indicated,  the  judg- 
ment of  the  Appellate  Court  and  the  judg- 
ment of  the  Circuit  Court  are  reversed,  and 
the  cause  is  remanded  to  the  Circuit  Court 
for  further  proceedings  in  accordance  with 
the  views  herein  expressed. 

Bosss  and  Hand,  JJ.,  dissent. 
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«!•  Tfte  atrent  of  an  express  eompany, 

who  In  good  faith  delivers  to  the  consignee, 
or  upon  his  order,  goods  carried  by  bis  prin- 
cipal, consigned  C.  O.  D.,  and  collects  the 
ctaargeH  thereon,  is  not  guilty  of  selling  In- 
toxicating liquors  to  the  purchaser,  or  his 
order,  though  he  has  reason  to  believe,  or 
knows,  the  goods  so  consigned  and  delivered 
to  be  Intoxicating  Uqaors. 
Sb  In  nacli  case  it  In  the  eonaiflrnor  ^vho 
dellvera  the  Intoxicating  liquor  to  the  car- 
rier apon  an  order  from  the  consignee  that 
makes  the  sale,  and  the  snie  Is  made  at  the 
place  of  delivery  to  the  common  carrier. 

(April  5,  1002.) 
•Headnotes  by  Pollock.  J. 


APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Osage  County 
convicting  him  of  the  unlawful  sale  of  in- 
toxicating liquors.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Austin  ft  HunKate,  for  appel- 
lant: 

Where  intoxicating  liquors  are  ordered  to 
be  shipped  C.  0.  D.  the  sale  is  completed 
when  the  liquor  is  delivered  to  the  carrier. 

Pilgreen  v.  State,  71  Ala.  368;  State  v. 
Carl,  43  Ark.  353,  51  Am.  Rep.  665;  James 
V.  Com,  102  Ky.  108,  42  S.  W.  1107;  Com. 
V.  Russell,  11  Ky.  L.  Rep.  676;  Com.  v. 
Kearns,  16  Ky.  L.  Rep.  332;  Current  v. 
Com,  11  Ky.  L.  Rep.  764;  State  v.  Intoxi- 
cating Liquors,  73  Me.  278;  Com.  v.  Flem- 
ing, 130  Pa.  138,  5  L.  R.  A.  470,  18  Atl.  622; 
State  V.  Flanagan,  38  W.  Va,  63,  22  L.  R.  A. 
430,  17  S.  E.  792. 

Title  passes  on  delivery  to  the  carrier. 

Benjamin,     Sales,    §    665;    Sarhecker   y. 


NoTK. — As  to  liability  of  common  carrier  for 
transporting  Intoxicating  liquors,  see  Southern 
Exp.  Co.  V.  State  (6a.)  46  L.  R.  A.  417,  and 
mote. 

As  to  when  contract  for  sale  of  Intoxicat- 
ing liqnon  to  be  transported  by  carrier  Is  com- 
plete, see.  In  this  series,  Dunn  v.  State  (Oa.) 
3  L.  R.  A.  199;  Pearson  v.  State  (Miss.)  4  L. 
SS  L.  R.  A. 


R.  A.  835,  with  note  as  to  sale  of  spirituous 
liquors  by  drummer  In  uonlicense  county ;  Com. 
V.  Fleming  (Pa.)  6  L.  R.  A.  470;  and  State  v. 
Flanagan   (W.  Va.)  22  L.  R.  A.  430. 

As  to  passing  of  title  by  delivery  to  carrier 
generally,  see  note  to  Ramsey  &  G.  Mfg.  Co.  v. 
Kelsea  (N.  J.  L.)  22  L.  R.  A.  415. 
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State,  65  Wis.  171,  56  Am.  Rep.  624,  26  N. 
W.  541 ;  Pennsylvania  Co.  v.  Holderman,  69 
Ind.  18;  Armstrong  v.  Coyne  (Kan.)  67  Pac. 
537;  State  v.  Hughes,  22  W.  Va.  743. 

The  existence  of  the  right  of  stoppage  in 
transitu  does  not  affect  the  general  rule. 

State  V.  Intoxicating  Liquors,  73  Me. 
278;  Com.  v.  Fleming,  130  Pa.  138,  6  L.  R. 
A.  470,  18  Atl.  622  ji  Pilgreen  v.  State,  71 
Ala.  .368 ;  State  v.  Flanagan,  38  W.  Va.  53, 
22  L.  R.  A.  430,  17  S.  E.  792 ;  James  v.  Com. 
102  Ky.  108,  42  S.  W.  1107;  State  v.  Carl, 
43  Ark.  363,  51  Am.  Rep.  565;  Eiggins  v. 
Murray,  73  N.  Y.  252;  17  Am.  k  Eng.  Enc. 
Law,  2d  ed.  pp.  300,  301;  Hunter  v.  State, 
55  Ark.  357,  18  S.  W.  374. 

Messrs.  A.  A.  Godard,  Attorney  General, 
and  J.  S.  "West,  for  appellee: 

This  whisky  seems  to  have  been  addressed 
to  Mack  Husband,  and  he  swears  that  he 
did  not  order  it. 

If  some  other  per.son  had  this  liquor  sent 
and  addressed  to  Mack  Husband,  there  is 
nothing  anywhere  in  this  evidence  that  even 
intimates  that  the  minds  of  Mack  Husband 
and  the  sender  ever  met,  in  the  contractual 
sense,  at  any  time  or  on  anything. 

There  is  nothing  in  the  record  whatever 
which  indicates  that  Cairns  had  any  right 
to  regard  this  property  as  Mack  Husband's 
or  to  deem  an  order  from  Mack  Husband  as 
of  any  sort  of  force  or  validity  whatever. 

The  only  two  minds  which  ever  met  in  a 
contractual  relation,  coupled  with  the  act 
of  completing  the  contract,  where  the  minds 
of  Cairns  and  Curnice  Shepard. 

Complaintfi  have  come  to  the  attorney 
general  from  many  parts  of  the  state,  of 
liquors  being  shipped  C.  O.  D.  to  fictitious 
names,  to  numbers,  and  to  letters,  and  that 
by  some  means  knowledge  of  such  ship- 
ments was  brought  to  thirsty  individuals 
who  would  go  in  and  pay  the  charges  and 
have  the  goods  delivered  by  the  agent. 

It  is  no  trouble  at  all  for  an  express  or 
depot  agent,  or  both,  in  a  small  town,  to 
run  in  fact  a  considerable  of  a  saloon  in 
these  ways,  and  in  the  way  Cairns  is  shown 
to  have  operated  in  this  case. 

The  facts  in  this  case  show  a  sale  of  the 
liquor  in  question  by  Cairns  to  Shepard. 

Webber  v.  Howe,  36  Mich.  150,  24  Am. 
Rep.  590;  State  v.  United  States  Exp.  Co. 
70  Iowa,  271,  30  N.  W.  568;  State  t.  O'Neil, 
68  Vt.  140,  56  Am.  Rep.  557,  2  Atl.  586; 
State  V.  Wingfield,  115  Mo.  428,  22  S.  W. 
363;  Treadaway  v.  State  (Tex.  Crim.  App.) 

62  S.  W.  574 ;  United  States  v.  Shriver,  23 
Fed.  134;  United  States  v.  Cline,  26  Fed. 
515. 

Whether  or  not  title  will  pass  upon  de- 
livery to  a  carrier  for  transportation  to 
consignee  or  vendee  is  not  always  a  ques- 
tion of  law,  but  often  a  question  of  fact  and 
intention,  to  be  left  to  and  decided  by  the 
jury. 

Emery  v.  Truing  Nat.  Bank,  25  Ohio  St. 
360,  18  Am.  Rep.  299;  Gibbons  v.  Robinson, 

63  Mich.  146,  29  N.  W.  533;  Alabama  G.  S. 
R.  Co.  V.  Mt.  Vernon  Co.  84  Ala.  173,  4  So. 
356;  Merchants'  Nat.  Bank  v.  Bangs,  102 
Mass.  291;  McLaughlin  v.  Marston,  78  Wis. 
58  L.  R.  A. 


670,  47  N.  W.  1058;  Refining  d  Storage  Co. 
V.  Miller,  7  Phila.  97;  Suit  v.  Bolduc,  113 
Mass.  391 ;  Wagner  v.  Hallack,  3  Colo.  176; 
Williams  v.  Feiniman,  14  Kan.  288;  3/c- 
Carty  v.  Gordon,  16  Kan.  35;  Feineman  v. 
Sa4;hs,  33  Kan.  621,  52  Am.  Rep.  547,  7 
Pac.  222;  Daugherty  v.  Fowler,  44  Kan. 
628,  10  L.  R.  A.  314,  25  Pac.  40. 

Pollock,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  was  acting  as  agent  of  the 
Wells-Fargo  Express  Company  at  Scranton, 
Osage  county.  A  box  inclosing  a  jug  con- 
taining intoxicating  liquor  (whisky),  con- 
signed C.  O.  D.  charges  $3.85,  to  one  Mack 
Husband,  was  carried  by  the  express  com- 
pany to  Scranton.  The  evidence  fails  to 
disclose  from  what  place  the  box  wa» 
shipped.  It  appears  Husband  did  not  want 
the  box,  or  failed  to  pay  the  charges  and 
take  it.  Some  six  or  eight  weeks  after  the 
receipt  of  the  box  at  the  express  office  ia 
Scranton,  some  boys  went  to  appellant,  and 
one  Shepard  inquired  whether  there  were 
any  extra  C.  O.  D.'s  there.  Appellant  told 
him  Husband  had  one  there  which  he  did 
not  want.  Shepard  asked  if  he  could  get  it, 
and  appellant  said  he  would  have  to  get  an 
order  from  Husband.  Thereafter  appellant 
went  to  Husband's  house  and  informed  him 
some  boys  wanted  to  get  his  C.  O.  D.,  to 
which  Husband's  answered:  "All  right* 
Let  them  have  it."  Appellant  said  h» 
would  have  to  have  an  order  from  Husband. 
Thereupon  appellant  wrote  the  following^ 
order : 

3/18/01. 
Mr.  J.  F.  Wolf:— 

Please  let  Mr.  Curnice  Shepard  have  my 
box,  C.  O.  D.,  and  oblige. 

Mack  Husband. 

It  further  appears  Shepard  paid  the 
charges,  receipted  for  the  box  on  the  deliv- 
ery book  of  the  express  company,  and  took 
it  away  with  him.  For  this  transaction^ 
appellant  was  prosecuted  and  convicted  on 
a  charge  of  selling  intoxicating  liquors  to 
Shepard.     Defendant  appeals. 

The  important  controversy  in  this  case- 
arises  upon  the  instriictions.  It  is  con- 
tended by  counsel  for  appellant  that  instruc- 
tion No.  9  is  misleading,  and  that  instruc- 
tion No.  10  is  both  erroneous  as  applied  to 
the  facts  of  this  case  and  as  an  abstract 
proposition  of  law.  These  instructions  read : 
**(9)  If  you  believe  beyond  a  reasonable 
doubt  that  the  defendant  at  the  time  of  the 
alleged  sale  was  the  agent  of  the  Wells- 
Fargo  Express  Company,  a  carrier  of 
frtiirht,  to  whom  was  intrusted  the  duty  of 
cariTing  a  jug  of  whisky  to  one  Mack  Hus- 
band, at  Scranton,  and  that  the  defendant 
had  good  reason  to,  and  did,  believe  that  the 
jug  contained  whisky,  an  intoxicating  li- 
quor, and  that  the  defendant,  instead  of  de- 
livering it  to  Mack  Husband,  or  to  anyone 
authorized  by  Mack  Husband  to  receive  it, 
sold  and  delivered  the  same  to  one  Shepard 
for  $4,  or  any  other  sum,  and  delivered  the 
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fcaid  jug  of  whisky  to  said  Shepard  for  the 
l^urpotfe  of  transferring  the  title  thereof  to 
Shepard,  and  that  the  transaction  occurred 
in  Osage  county,  state  of  Kansas,  on  or 
about  the  18th  day  of  March,  1901,  and  that 
at  such  time  said  defendant,  nor  those  for 
whcDQ  he  may  have  been  acting,  did  not  have 
a  permit  to  sell  intoxicating  liquors  under 
the  law,  then  you  will  find  the  defendant 
guilty  as  charged.  (10)  If  you  believe 
from  the  evidence  beyond  a  reasonable 
doubt,  that  someone  had  sent  through  the 
Wells-Fargo  Kxpress  Company  a  jug  of 
whisky,  an  intoxicating  liquor,  to  Mack 
Husband,  at  Scranton,  the  price  whereof,  or 
any  portion  thereof,  to  be  collected  upon  the 
delivery  of  said  whisky  to  said  Mack  Hus- 
band, and  that  defendant,  knowing  or  hav- 
ing reason  tu  believe  that  said  jug  contained 
whisky,  delivered  the  same  to  witness  Shep- 
ard, with  the  consent  of  Mack  Husband,  or 
upon  his  order,  and  said  defendant  collected 
the  price  of  said  whisky,  or  any  portion 
thereof,  from  witness  Shepard,  and  there- 
upon delivered  the  same  to  said  Shepard, 
and  that  at  said  time  neither  the  railroad 
company  nor  Wells-Fargo  Express  Company 
nor  the  defendant  had  any  permit  to  sell  in- 
toxicating liquors;  that  these  things  oc- 
curred in  Osage  county,  in  the  state  of  Kan- 
sas, on  the  18th  day  of  March,  1901, — ^then 
you  will  find  the  defendant  guilty,  whether 
he  thought  he  was  committing  a  crime  or 
not-"  These  instructions  point  out  the  the- 
ory upon  which  the  case  was  submitted  to 
the  jury.  If  this  theory  is  determined  to 
be  wrong  in  principle,  the  case  must  be  re- 
versed. Instruction  No.  9  may  be  correct 
as  an  abstract  proposition  of  law,  but  it  is 
not  applicable  to  the  facts  found  in  the  rec- 
ord. There  is  no  contention  made  by  the 
state  that  Mack  Husband  did  not  authorize 
appellant  to  deliver  the  box  to  Shepard,  or 
that  Shepard  was  not  authorized  to  receive 
it.  The  important  question  of  fact  at  is- 
sue is  whether,  in  making  the  delivery,  ap- 
pellant acted  in  good  faith  as  the  agent  of 
the  express  company,  and  not  as  the  agent 
of  the  consignor,  or  upon  his  own  responsi- 
bility. Upon  this  issue  of  fact  arises  the  is- 
sue of  law  involved  in  this  case.  Is  the 
agent  of  an  express  company,  or  other  com- 
mon carrier  for  hire,  who  in  good  faith  de- 
livers goods  carried  by  his  principal,  con- 
signed C.  O.  D.,  and  collects  and  returns 
the  charges  thereon,  guilty  of  selling  intox- 
icating liquors  to  the  party  to  whom  deliv- 
ery is  made,  even  though  he  knows  the  goods 
*-o' consigned  and  delivered  to  be  intoxicat- 
ing liquors?  This  question  was  by  the  trial 
(^oart,  in  instruction  No.  10,  answered  in  the 
affirmative;  for  it  must,  we  think,  be  con- 
<^ed,  if  delivery  in  such  case  may  be  made 
to  the  consignee  without  guilt,  it  may  also 
be  made  in  good  faith  upon  the  order  of  the 
consignee.  The  determination  of  this  issue 
of  law  depends  upon  the  answer  to  be  given 
to  the  question.  Where  and  by  whom  was 
the  sale  made?  as  it  is  self-evident  that,  to 
iitftain  a  conviction  of  the  a^ent.  it  must 
J-*  shown  the  sale  was  made  by  the  agent, 
mmi  if!  th^  county  where  the  prosecution  is 
bb  L.  R.  A. 


begun.    The  weight  of  authority  supports 
the  rule  that,  where  goods  are  ordered  to  be 
shipped  C.  O.  D.,  the  contract  of  sale  is  com- 
pleted upon  the  vendor  delivering  the  goods 
to  a  common  carrier,  although  with  instruc- 
tions to  collect  the  price  from  the  consignee 
before  delivery  to  him.    This  rule  obtains 
where   the  goods   sold   are   intoxicating  li- 
quors, as  in  other  cases.     The  author  of  17 
Am.  &  Eng.  £nc.  Law,  2d  ed.  p.  300,  sub- 
ject, "Intoxicating  Liquors,"  says :   "A  some- 
what different  question  is  presented  when 
the  sales  are  made  C.  O.  D.     There  is  much 
diversity  of  opinion  as  to  whether  sales  of 
this   character   are  to   be  deemed   absolute 
sales  on  the  part  of  the  vendor,  with  a  pro- 
•vision  for  withholding  delivery  until  actual 
payment,  so  as  to  preserve  the  lien  for  the 
price    or    only    as    executory    contracts    of 
sale,    not   completed    until    actual    deliver^' 
into  the  hands  of  the  buyer.     In  a  number 
of  decisions  it  has  been  held  that,  for  the 
purpose  of  determining  whether  the  seller 
has  violated  the  liquor  laws  in  force  where 
the  buyer  lives,  a  sale  C.  O.  D.  is  not  com- 
plete until   delivery,   acceptance,   and  pay- 
ment of  the  price  by  the  person  ordering 
the  liquors.     At  least,  so  far  as  cases  deal- 
ing with  intoxicating  liquors  arc  concerned, 
however,  the  weight  of  authority  is  against 
the  foregoing  view;  and  it  is  generally  held 
that,  where  intoxicating  liquors  are  ordered 
to  be  shipped  C.  0.  D.,  the  sale  is  completed 
when  the  liquor  is  delivered  to  the  carrier.*' 
In  the  well-considered  case  of  Com.  v.  Flem- 
ing, 130  Pa.   138,  5  L.  R.  A.  470,  18  AtL 
622,  it  is  said:     "If  a  liquor  dealer  in  Al- 
legheny county  receive  an  order  for  liquor 
to  be  shipped   to   the   purchaser   in   Mercer 
county,  C.  O.  D.,  and  in  pursuance  of  the 
order  the  liquor  be  delivered  to  a  common 
carrier  in  Allegheny  county  for  transporta- 
tion to  the  vendee,  at  the  latter's  expense, 
C.  0.  D.,  the  delivery  to  the  carrier  is  a  de- 
liver}' to  the  purchaser  in  such  a  sense  as 
to  complete  the  sale  in  Allegheny  county." 
In  the  opinion  it  is  said:     "The  carrier,  be- 
ing the  agent  of  the  purchaser  to  receive 
the  goods,  does  receive  them  from  the  seller 
in  Allegheny  county,  and  the  delivery  to  him 
for   the   purpose   of   transportation   was   a 
delivery  to  the  purchaser.     This  is  the  legal, 
and  certainly  the  common,  understanding  of 
a  sale.     The  statute,  being  criminal,  must 
be  strictly  construed;  and  only  those  acts 
which   are  plainly  within  its  meaning,  ac- 
cording  to   the   common   ttnderstanding   of 
men,  can  be  regarded  as  prohibited  criminal 
acts.     We  cannot  consider,  therefore,  that 
a  mere  undertaking  on  the  part  of  the  car- 
rier to  collect  the  price  of  the  goods  at  the 
time  of  his  delivery  to  the  purchaser,  though 
the  payment  of  the  price  be  a  condition  of 
the  delivery,  can  suffice  to  convert  the  sell- 
er's delivery  to  the  carrier  for  transporta- 
tion and   collection  into  a  crime."     In  tlie 
case  of  State  v.  FUmagan,  38  W.  Va.  53,22 
L.  R.  A.  430,  17  S,  E.  792,  it  is  held:     "A 
party  residing  in  Doddridge  county  sends  a 
postal  card  tlirough  the  mail  to  a  licensed 
wholesale   liquor   dealer   doing  business   as 
such  in  Wood  county,  directing  a  package 
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of  whisky  to  be  sent  him  by  express,  C.  O. 
D.  The  order  thus  sent  having  been  re- 
•ceived  in  Wood  county,  and  having  been  com- 
plied with  by  delivering  the  package,  marked 
*C.  O.  D./  addressed  to  the  purchaser  in 
Doddridge  county,  held  that,  under  the  cir- 
cumstances, the  sale  was  made  in  Wood 
county,  and  said  wholesale  merchant  was 
not  liable,  under  indictment  in  Doddridge 
county.,  for  retailing  liquors  without  license 
in  Doddridge  county."  In  the  case  of  Pil- 
green  v.  Ulale,  71  Ala.  368,  it  was  held: 
"When  goods  are  forwarded  through  an  ex- 
press company,  by  instructions  of  the  pur- 
chaser, marked  *C.  O.  D.,'  the  carrier  is  the 
agent  of  the  purchaser  to  receive  the  goods 
from  the  seller,  and  the  agent  of  the  seller 
to  collect  the  price  from  the  purchaser,  and 
the  sale  is  complete  when  the  goods  are  de- 
livered to  the  carrier."  To  like  effect  is 
State  V.  Carl,  43  Ark.  353.  61  Am.  Rep.  666; 
James  v.  Com.  102  Ky.  108,  42  S.  W.  1107; 
Qarlracht  v.  Com.  96  Pa.  449,  42  Am.  Rep. 
650;  and  many  other  cases.  While  the 
above  cases  differ  from  the  case  at  bar  in 
this :  that  the  agent  of  the  express  company 
is  defendant  in  this  prosecution,  and  the 
seller  who  shipped  the  liquors  by  express 
was  defendant  (being  prosecuted  in  the 
county  where  delivery  was  made  by  the  com- 
mon carrier  to  the  purchaser)  in  those  cases. 


yet  the  legal  principles  necessarily  estab- 
lished by  the  above  decisions  are  that  the 
sale  is  made  where  the  liquors  are  received 
by  the  carrier,  and  not  where  delivery  is 
made  by  the  carrier  to  the  purchaser,  and 
that  the  agent  of  the  express  company,  act- 
ing in  good  faith  for  his  principal,  makes  nc 
sale,  and  is  guilty  of  no  offense  under  the 
law. 

It  is  the  further  contention  of  counsel  for 
the  state  that  appellant  did  not  in  this  case 
act  in  good  faith  as  the  agent  of  the  express 
company  in  making  delivery  of  the  liquor, 
and  ill  the  collection  of  the  proceeds,  and 
that  this  contention  is  fully  borne  out  by 
the  evidence  found  in  the  record.  We  have 
carefully  considered  the  evidence,  and  this 
contention  would  have  great  weight  had  this 
view  of  the  case  been  submitted  to  the  jury  ; 
but  this  is  not  the  theory  upon  which  the 
guilt  or  innocence  of  the  defendant  was  sub- 
mitted to  the  jury,  as,  under  instruction  No. 
10,  the  good  or  bad  faith  of  the  defendant 
in  the  transaction,  as  well  as  the  capacity  in 
which  he  acted,  became  wholly  immaterial. 

It  follows,  for  error  committed  in  the 
charge  of  the  court  to  the  jury,  the  judg- 
ment must  he  reversed,  and  a  new  trial 
awarded. 

All  the  Justices  concur. 
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1.  Denliil  of  all  liability  for  loss  under 
an  insurance  policy  waives  proofs  of  loss. 

S.  A  policy  taken  by  a  luortvasee  on 
bis  intereMt  In  mortgaged  property  Is  not 
within  the  meaning  of  a  clause  of  a  policy 
Issued  to  the  mortgagor,  rendering  the  pol- 
icy void  'if  now  or  hereafter  there  be  other 
insurance  on  any  property  hereby  insured.' 

S.  Tbnt  a  mortvavee  in  eirectlnur  in- 
surance on  bia  interest  In  the  mort- 
gaged property  attempted  to  charge  the  pre- 
mium to  the  mortgagor  does  not  make  it 
"other  Insurance,"  within  the  meaning  of  a 
clause  in  a  policy  procured  by  the  mortgagor 
making  it  void  In  case  there  be  any  other  in- 
surance on  the  property  hereby  Insured. 

•4.  A  miMMtatement  by  an  applicant 
for  innurance,  of  tbe  amount  due  on 
a  loan-association  mortvave  on  the 
property,  will  not  avoid  the  policy,  where  be 
was  unable,  and  did  not  pretend,  to  give  ac- 


Note. — The  fact  that  the  interests  of  mort- 
gagor and  mortgagee  with  respect  to  insurance 
are  quite  distinct  is  generally  recognized  by 
the  decisions,  and  is  brought  out  with  especial 
clearness  In  the  above  decision. 

The  same  thing  is  shown   in  one  phase  of 
the  subject  by  the  note  to  Chlpman  v.  Carroll 
(Kan.)  25  L.  R.  A.  305. 
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curate   information,   and   there  was   an   en- 
tire absence  of  fraudulent  motive. 

5.  A  statement  by  an  applicant  for 
insurance  to  the  amount  of  $1,100,  of  the 
amount  due  on  a  mortgage  as  possibly  $400. 
when  the  true  amount  was  $582.14,  Is  not  a 
misstatement  so  material  to  the  risk  as  to 
avoid  the  policy. 

6.  One  InsarinK  a  mortflraaror's  inters 
est  cannot,  in  case  of  loss,  pro  rate 
the  loss  with  a  policy  Issued  on  the  mort- 
gagee's independent  interest,  or  compel  con- 
trlbntlon  from  the  insurer  of  such  Interest, 
under  a  clause  providing  for  pro  ratinj; 
merely  In  case  of  "other  insurance"  on  the 
property. 

(May  16,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Jefferson 
County  in  favor  of  plaintiffs  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  policy  of  fire  insurance.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Isaac  T.  'Woodson,  for  appellant: 

When,  by  the  terms  of  a  policy,  it  is  pro- 
vided that,  if  there  be  other  insurance  on 
the  property,  that  fact  will  render  the  pol- 
icy void,  the  provision  is  enforceable. 

Baer  v.  Phoenix  Ins.  Co.  4  Bush,  244 ; 
Phoenix  Ins.  Co.  v.  Spiers,  87  Ky.  294,  8  S. 
W.  463;  Joyce,  Ins.  If  2457;  Borne  Ins.  Co. 
v.  Allen,  93  Ky.  270,  19  S.  W.  743. 

While  a  mortgagee  may  insure  his  mort- 
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gage  interest  in  property  at  his  own  cost, 
and,  in  that  event,  the  mortgagor  will  re- 
ceive no  benefit  from  such  insurance,  yet,  if 
the  mortgagee  under  his  contract  with  the 
insured,  who  is  the  mortgagor,  insures  the 
property  at  the  cost  of  the  mortgagor,  and 
gives  him  notice  of  it,  then  in  that  event 
the  insurance  is  "other  insurance"  within 
the  meaning  of  the  prior  policy,  which  for- 
bids "other  insurance"  on  the  property. 

Concord  Union  Mut,  F.  Ins.  Co.  v.  Wood- 
bury, 45  Me.  454;  4  Joyce,  Ins.  §§  2559, 
3567,  f  2483. 

A  policy  of  insurance  obtained  by  false  or 
fraudulent  representations  material  to  the 
risk  cannot  be  enforced;  and  this  rule  ap- 
plies to  false  and  fraudulent  representa- 
tions concerning  the  amount  of  a  mortgage 
lien  upon  the  property, — especially  in  a  case 
where  inquiry  is  made. 

2  Joyce,  Ins.  ^  1896;  May,  Ins.  H  290,  p. 
381 ;  Lowell  v.  Middlesex  Mut.  F.  Ins.  Co.  8 
Cush.  127;  Rindge  v.  Breck,  10  Cush.  44; 
Jacobs  V.  Eagle  Mut.  F.  Ins.  Co.  7  Allen, 
132;  Fxr€v\an*s  Fund  Ins.  Co.  v.  Mesckenr 
4orf,  14  Ky.  L.  Rep.  758;  Springfield  F.  d 
M.  Ins.  Co.  V.  Phillips,  16  Ky.  L.  Rep.  393; 
Security  Ins.  Co.  v.  Bronger,  6  Bush,  146; 
Home  Ins.  Co.  v.  Allen,  93  Ky.  270,  19  S. 
W.  743;  Smith  v.  jEtna  L.  Ins.  Co.  49  N.  Y. 
215;  Dennison  v.  Thomaston  Mut.  Ins.  Co. 
20  Me.  130,  37  Am.  Dec.  42;  Bowditch  Mut. 
F.  Ins.  Co.  v.  Winsloto,  3  Gray,  415;  Fame 
Ins.  Co,  V.  Thoinas,  10  111.  App.  555;  Horn 
▼.  Amicable  Mut.  L.  Ins.  Co.  64  Barb.  83; 
Hiekcy  v.  Dicelling  House  Ins.  Co.  20  Ohio 
C.  C.  385;  Slope  Mine  Coal  Co.  v.  Quaker 
City  Mut.  F.  Ins.  Co.  13  Pa.  Super.  Ot.  626; 
Lion  F.  Ins,  Co.  v.  Wicker,  93  Tex.  397,  55 
S.  W.  741;  Ashford  v.  Metropolitan  L.  Ins. 
Co.  SO  Mo.  App.  638 ;  Planters'  Mut.  Ins.  Co. 
T.  Loyd,  67  Ark.  584,  66  S.  W.  44. 

When  a  policy  of  insurance  provides  for 
«  pro  rata  of  other  insurance  on  the  prop- 
erty insured,  the  extent  of  liability  of  the 
company  issuing  such  a  policy  is  to  pay  pro 
rata  such  loss  as  may  occur  in  proportion 
to  the  whole  insurance  on  the  property. 

Jovee,  Ins.  §§  2483,  2484,  3462,  3519;  Sun 
Ins.  'Office  v.  Varble,  103  Ky.  758,  41  L.  R. 
A.  792,  46  S.  W.  486;  Continetital  Ins.  Co. 
v.  Coons,  14  Ky.  L.  Rep.  110;  Baer  v.  Phoe- 
mis  Ins.  Co.  4  Bush,  242 ;  Home  Ins.  Co.  v. 
Baltimore  Warehouse  Co.  93  U.  S.  527,  23 
L.  ed.  868;  Teague  v.  Oermania  F,  Ins.  Co. 
71  Ala.  473. 

Mr.  Stanley  E.  Sloss,  for  appellees: 

A  denial  of  liability  waives  proofs  of  loss. 

Orient  Ins.  Co.  v.  Clark,  22  Ky.  L.  Rep. 
1066,  59  S.  W.  863;  Lancashire  v.  Monroe, 
101  Ky.  12,  39  S.  W.  434. 

Under  a  condition  in  a  policy  of  insur- 
ance procured  by  a  mortgagor,  that  it  shall 
be  void  if  there  is  other  insurance  upon  the 
property,  the  policy  is  not  avoided  by  a  pol- 
icy procured  by  the  mortgagee  in  his  own 
name. 

3  Joyce,  Ins.  %  2470. 

Nor  is  the  company  insuring  the  mortga< 
gor  entitled  to  pro  rata  contribution  with 
the  company  insuring  the  mortgagee,  under 
a  provision  in  the  policy  insuring  the  mort- 
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gagor  for  the  pro  rata  contribution  of  other 
insurance  "upon  the  property  hereby  in- 
sured." 

Hastings  v.  Westchester  F.  Ins.  Co.  73  N. 
Y.  141;  Hartford  F.  Ins.  Co.  v.  Olcott,  97 
111.  459;  Eddy  v.  London  Assur.  Corp.  143 
N.  Y.  311,  38  N.  E.  307. 

The  insurer's  right  of  contribution  is  only 
a  right  to  reduce  its  liability,  and  not  an 
independent  cause  of  action  against  another 
insurer. 

London  d  L.  F.  Ins.  Co.  v.  Turnhull,  86 
Ky.  230,  5  S.  W.  542. 

A  condition  in  a  policy  requiring  entire, 
unconditional,  and  sole  ownersliip  of  the 
property  to  be  in  the  insured  is  not  broken 
by  a  mortgage. 

Ellis  V.  Insurance  Co.  of  N.  A.  32  Fed. 
648;  Lancashire  Ins.  Co.  v.  Monroe,  101 
Ky.  12,  39  S.  W.  434. 

Existence  of  a  mortgage  is  not  material 
where  no  condition  against  it  appears  in  the 
policy. 

Phoeniw  Ins.  Co.  v.  Phillips,  16  Ky.  L. 
Rep.  122;  Fireman's  Fund  Ins.  Co.  v.  Mes- 
chendorf,  14  Ky.  L.  Rep.  757. 

The  assured  testifies  that  he  represented 
the  mortgage  to  be  about  $300,  and  that  he 
had  a  claim  for  about  $200  against  it,  which 
he  supposed  to  be,  and  which  is  not,  an  oflF- 
set  against  the  mortgage  which  was  made  to 
a  building  and  loan  association,  the  sup- 
posed credit  being  a  stock  payment.  This 
is  neither  intentionally  false,  nor  fraudu- 
lent, nor  material. 

Light  V,  Greenwich  Ins.  Co.  105  Tenn.  480, 
58  S.  W.  851;  Phoeniw  Ins.  Co.  v.  Phillips, 
16  Ky.  L.  Rep.  122;  Lancashire  Ins.  Co.  v. 
Monroe,  101  Ky.  12,  39  S.  W.  434. 

Messrs.  'W.  "W.  Tl&am  and  Fred  Forolit 
also  for  appellees. 

O'Rear,  J.,  delivered  the  opinion  of  the 
court: 

Appellee  Koob  owned  a  double  frame 
house  on  Lombard  street,  Louisville.  He 
mortgaged  it  in  1894  to  the  Kentucky  Citi- 
zens' Building  &.  Loan  Association  to  secure 
a  loan  of  $700,  payable  in  monthly  instal- 
ments, on  the  familiar  building  association 
plan.  At  the  same  time  he  contracted  with 
appellant  for  an  insurance  against  loss  or 
damage  by  fire  to  the  building  to  the  ex- 
tent of  $800.  The  policy  was  indorsed: 
"Loss,  if  any,  payable  to  the  Kentucky  Cit- 
izens' Building  &  Loan  Association,  mort- 
gagee, as  its  interest  may  appear,"  etc.  The 
bond  from  Koob  and  wife  to  the  building  as- 
sociation contained  this  stipulation:  "Now, 
if  we  pay  promptly  the  monthly  interest  on 
said  sum  of  $700,  and  the  monthly  pre- 
miums of  $3.50  offered  by  us  for  said  loan, 
and  the  monthly  payments  on  said  shares 
of  stock,  and  any  fines  assessed  under  the 
rule  of  said  association,  and  the  taxes  ac- 
cruing on  the  lot  of  land  described  in  the 
mortgage  securing  this  obligation,  and  the 
premiums  necessary  to  keep  the  improve- 
ments on  said  lot  insured  in  such  sum  as 
said  association  may  require  (not  exceeding 
$700)  until  the  said  stock  becomes  fully 
paid  in  and  of  the  value  of  $100  per  share, 
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then  it  is  understood  that  upon  the  surren- 
der of  said  stock  to  said  association  this 
note  shall  be  deemed  fully  paid  and  can- 
celed." In  March,  1899,  the  policy  of  in- 
surance above  named  expired.  In  the  mean- 
time the  building  association  had  made  a 
deed  of  assignment  to  appellee  W.  R.  Logan 
in  trust  for  all  its  creditors,  transferring 
to  him  under  the  deed  the  note  and  mort- 
gage executed  by  Koob.  Logan  notified 
Koob  of  the  expiration  of  the  policy,  and 
requested  reinsurance.  To  this  notice  Koob 
failed  to  respond,  and  Logan,  as  assignee  of 
the  mortgagee,  and  without  the  knowledge 
of  Koob,  eft'ected  an  insurance  with  the  ap- 
pellee Agricultural  Insurance  Company,  in- 
suring the  mortgagee's  interest  against  loss 
or  damager  to  this  property  by  fire  in  the 
sum  of  $500.  The  premium  for  this  insur- 
ance was  paid  by  Logan,  assignee,  and 
charged  to  Koob.  About  the  same  time,  at 
the  instance  of  appellant's  local  agent,  Lang, 
Koob  took  this  insurance  on  the  property  in 
a  policy  for  $1,100.  This  was  done  without 
the  knowledge  of  Logan.  Neither  insur- 
ance company  knew  of  or  consented  to  the 
other's  insurance.  The  property  was  dam- 
aged by  fire  during  the  existence  of  these 
policies,  and  the  loss  fixed  by  the  appraisers 
at  $549.68.  Koob  has  sued  the  appellant  in- 
surance company  on  the  policy  issued  to 
him,  and  Logan,  assignee,  has  also  sued  ap- 
pellant (and  Koob),  attaching  the  sum  that 
may  be  owing  Koob  under  the  policy.  The 
defenses  interposed  were :  ( 1 )  It  was 
claimed  by  appellant  that  under  certain 
terms  of  its  j)oUc}\  hereinafter  particularly 
noticed,  the  existence  of  ^e  Agricultural 
Company's  policy  on  this  property,  without 
appellant's  consent,  voided  the  policy  sued 
on;  (2)  that  Koob  falsely  and  fraudulently 
misrepresented  to  appellant  the  extent  of 
the  mortgage  lien  upon  the  property,  which 
misrepresentations  are  claimed  to  have  been 
material  to  the  risk;  (3)  that,  in  any  event, 
if  liable  on  the  policy  at  all,  under  a  certain 
clause  of  the  contract  its  liability  was  lim- 
ited to  a  sum  represented  by  the  ratio  borne 
by  its  policy  to  the  whole  of  the  insurance 
in  existence  upon  the  building. 

A  preliminary  question  was  made  by  ap- 
pellant that  Koob  had  not  sufficiently  com- 
plied with  the  terms  of  his  policy  in  fur- 
nishing proofs  of  loss  as  required.  In  a  let- 
ter to  Koob  from  appellant's  adjuster,  dated 
January  26,  1900,  before  the  suit,  it  was 
stated:  "The  Home  Insurance  Company 
hereby  gives  notice  that  any  and  all  liabil- 
ity for  said  loss  is  denied."  In  the  answer 
of  appellant  it  likewise  denies  all  liability 
for  the  loss.  These  constituted  a  waiver  by 
the  insurer  of  proofs  of  loss.  Lancashire 
Ins.  Co.  V.  Monroe,  101  Ky.  12,  39  S.  W. 
434 ;  Phoenix  Ins.  Co,  v.  SpierSy  87  Ky.  285, 
8  S.  W.  453;  Orient  Ins.  Co.  v.  Clark,  22 
Ky.  L.  Rep.  1066,  59  S.  W.  863;  Phoenix  Ins. 
Co.  V.  Gibbons,  23  Ky.  L.  Rep.  1130,  64  S. 
W.  909.  One  of  the  conditions  of  the  pol- 
icy sued  on  was  that,  "if  now  or  hereafter 
there  be  other  insurance  on  any  property 
hereby  insured,  this  policv  shall  be  void, 
unless  otherwise  provided  by  agreement  in- 
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dorsed  hereon."  Do  the  two  policies  con- 
stitute what  is  termed  "other  insurance?"" 
The  manifest  purpose  of  this  and  similar 
provisions  in  the  policies  of  insurance,  a» 
well  as  of  the  law  in  favoring  them,  is  to 
prevent  the  temptations  arising  out  of  over- 
insurance, — ^temptation  to  the  insured  to  ei- 
ther burn  his  building  for  the  gain  or  to 
neglect  its  care.  If  the  interest  of  the  in- 
sured be  a  life  estate  in  the  property,  it 
could  not  matter  to  him — certainly  could, 
not  profit  him — whether  the  remaindermen 
were  or  were  not  insured,  if  he  had  not  am- 
ple insurance  to  indemnify  his  individual 
loss.  Franklin  M.  d  F.  Ins.  Co.  v.  Drake^ 
2  B.  Mon.  47.  Therefore  it  was  held  in 
the  Kentucky  case  ju«t  cited  that,  where  the 
insurance  was  indepondontly  effected  upon 
distinctive  interests,  it  did  not  constitute 
**double  insurance,"  within  the  meaning  of 
such  clauses.  Here,  though,  it  is  said  that 
the  insurance  effected  by  the  mortgagee  wa» 
indirectly  for  the  owner's  benefit;  for,  in 
ev^nt  of  loss  of  the  building  by  fire,  the 
mortgagee's  insurance  would,  if  sufficient, 
extinguish  the  mortgagor's  debt.  That 
might  or  might  not  be  true.  But  in  this  case 
it  may  be  j  accepted  as  true.  Still  we  must 
construe  appellant's  liability  on  the  terms 
of  its  ctMitract,  or  by  the  manifest  "jus- 
tice" of  the  case.  If  the  latter  be  invoked, 
then  it  seems  a  sufficient  response  that  Koob 
and  Logan  were  each  ignorant  of  the  insur- 
ance effected  by  the  other;  neither  had  the 
legal  riglit  to  control  the  act  of  the  other, 
nor  to  prevent  the  issuance  of  the  respect- 
ive policies  to  the  other.  Therefore  the  idea 
which  lies  -at  the  bottom  of  the  doctrine  dis- 
favoring double  insurance,  to  wit,  to  pre- 
vent the  overbalancing  self-interest  in  the 
insured  to  destroy  or  neglect  his  building,  i» 
wanting  in  this  case;  for,  unless  he  knew  of 
the  other  insurance,  and  contemplated  its 
po.ssible  advantage  to  him,  it  could  not  have 
influenced  his  action.  But  the  terms  of  the 
policy  are,  after  all,  the  safest,  as  they  are 
the  legal  method  of  determining  the  insur- 
er's liability.  The  contract  provides,  "If 
now  or  hereafter  there  be  other  insurance 
on  any  property  hereby  insured,  this  policy 
shall  be  void."  It  is  too  well  settled  to  re- 
quire either  argument  or  citation  of  author- 
ity that  an  insurance  effected  by  one  having 
an  insurable  interest  in  the  property  will- 
not  inure  to  others  having  also  an  interest 
in  the  property,  and  not  named  in  the  con- 
tract, whether  they  be  joint  tenants,  re- 
maindermen, tenants,  or  lessors.  It  there- 
fore follows  that  the  thing  insured  is  not 
the  property,  but  the  interest  or  estate,  of 
the  insured  therein.  We  must,  then,  con- 
strue the  term  in  the  policy,  "any  property 
hereby  insured,"  to  mean  the  insured's  in- 
terest or  title  in  the  property  described.  3 
Joyce,  Ins.  §  2470,  thus  states  the  rule: 
"The  general  rule  that  different  persons, 
each  having  a  different  interest  in  property, 
may  insure  that  interest,  also  prevails  where 
different  policies  are  effected  by  the  mortga- 
gor and  mortgagee  upon  the  property.  The 
mortgagor  may  insure  the  property  to  cover 
his  interest,  and  the  mortgagee  may  likewise 
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tnsare  his  interest  in  the  property,  and  it 
will  not  be  within  the  meaning  of  the  clause 
«8  to  other  insurance."  It  is  further  ar- 
gued that  in  this  case  the  mortgagor,  Koob, 
authorized  his  mortgagee,  the  building  asso- 
ciation, to  effect  the  insurance,  and  there- 
fore the  act  of  the  mortgagee  was  the  act  of 
the  mortgagor  in  procuring  the  Agricultural 
Company  policy.  The  agreement  of  the 
mortgagor  was  that  he  would  ksep  the  prem- 
ises insured  to  the  extent,  at  least,  of  the 
mortgage  debt.  In  addition  to  the  language 
already  quoted  from  Koob's  bond,  is  this 
statement  found  therein:  "But  if  we  fail 
to  pay  promptly  when  due  and  payable  the 
said  taxes  and  insurance  premiums,  .  .  . 
then,  at  the  option  of  the  said  association, 
the  whole  indebtedness  evidenced  by  this  ob- 
ligation (including  any  taxes  and  insurance 
premiums  due  or  paid  by  said  association) 
shall  at  once  become  and  be  due  and  collect- 
ible." No  express  authority  is  here  given 
the  association  to  contract  for  insurance 
upon  this  property.  It  may  be  inferred, 
though,  that  upon  default  by  the  mortga- 
gor to  keep  the  premises  insured  to  at  least 
the  balance  of  the  mortgage  debt,  with  a 
clause  protecting  the  mortgage  therein,  the 
mortgagee  was  authorized  to  effect  such  in- 
surance on  the  owner's  behalf, — that  is,  an 
insurance  of  the  owner's  title  and  property 
to  the  amount  of  $700  (the  sum  required  by 
the  bond), — ^with  loss  payable  to  the  mort- 
gagee as  its  interest  might  appear.  But  the 
mortgagee  did  not  do  this.  On  the  con- 
trary, it  procured  an  indemnity  to  itself 
from  loss  by  fire  on  its  interest  in  this  prop- 
erty. That  its  assignee  charged  or  at- 
tempted to  hold  the  mortgagor  liable  for  the 
premium  for  this  insurance  is  not  material. 
The  insurance  effected  by  the  mortgagee  was 
exactly  what  he  had  the  right  to  do  without 
a  contract  with  or  the  consent  of  the  owner. 
It  was  independent  of  that  part  of  the  agree- 
ment with  the  owner  quoted  above.  It 
shows  on  its  face  that  it  was,  and  the  as- 1 
signee  so  testified.  We  conclude  that  there ' 
was  not  "other  insurance  on  the  property" 
cf  appellee  Koob  within  the  meaning  of  that 
term  as  construed  in  law. 

The  case  of  Sun  Ins.  Office  v.  Varble,  103 
Ky.  758,  41  L.  R.  A.  792,  40  S.  W.  486,  is 
relied  on  by  appellant  as  sustaining  a  con- 
trary view.  In  that  case  it  must  be  noted 
that  the  language  of  the  policy  is  materially 
different  from  the  one  at  bar.  In  the  Varhle 
Case  it  was:  "In  case  of  any  other  insur- 
ance upon  the  property  hereby  insured,  then 
this  company  shall  not  be  liable  under  this 
policy  for  a  greater  portion  of  any  loss  sus- 
tained than  the  sum  hereby  insured  bears 
to  the  whole  amount  of  insurance  on  said 
property  issued  to  or  held  by  any  party  or 
parties  having  an  insurable  interest  there- 
in." This  court  held  that  the  "insurance 
companies  had  the  right  to  place  in  their 
policies  provisions  defining  and  limiting 
their  several  liabilities;"  that  they,  in  that 
policy,  "by  express  and  unmistakable  lan- 
guage, limited  their  liability  so  that  they 
would  not  be  required  to  pay  a  greater  por- 
tion of  any  loss  sustained  than  the  sum  they 
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respectively  insured  bore  to  the  whole 
amount  on  the  property."  The  insurance 
held  by  any  party  having  an  insurable  in- 
terest in  the  property  was,  therefore,  under 
the  terms  of  the  policy,  required  to  be  taken 
into  account.  To  the  same  effect,  and  upon 
a  similar  policy  to  the  one  construed  in  the 
Varhle  Case,  is  Hartford  F.  Ins.  Co.  v.  WiU 
Hams,  11  C.  C.  A.  603,  37  U,  S.  App.  493, 
63  Fed.  928.  The  case  of  Home  Ins.  Co.  v. 
Baltimore  Warehouse  Co.  93  U.  S.  527,  23 
L.  ed.  868,  was  an  instance  where  policies 
were  taken  out  by  the  warehousemen  "for 
their  own  and  for  the  owners'  benefit." 
Other  policies  were  taken  out  on  the  same 
goods  by  the  owners.  It  was  held  that  the 
policies  should  bear  ratably  the  loss.  .  That 
case  is  not  in  confiict  with  the  views  herein, 
expressed.  The  other  cases  cited  by  appel- 
lant {Continental  Ins.  Co.  v.  Coons,  14  Ky. 
L.  Rep.  110,  and  Baer  v.  Phcenix  Ins.  Co.  4 
Bush,  242)  were  cases  where  all  the  policies 
were  issued  to  the  same  party.  Pending 
the  negotiation  between  Koob  and  appel- 
lant's agent  for  this  insurance,  the  fact  of 
the  mortgage  on  the  property  was  discussed. 
Appellant  charges — and  upon  that  rests  one 
of  its  defenses — that  Koob  fraudulent- 
ly and  falsely  misrepresented  the  amoimt 
owing  on  the  moi-tgage  debt,  and  that 
the  misrepresentation  was  material.  The 
burden  upon  this  plea  was,  of  course, 
on  appellant.  To  sustain  it,  its  local 
agent,  Lang,  was  introduced  as  its  wit- 
ness. He  testified  that  Koob  told  him  that 
"he  was  paying  off  his  mortgage;"  that 
it  was  to  some  building  association;  that  it 
was  then  a  balance  of  $100,  $160,  or  $200. 
His  testimony  shows  his  memory  to  be  very 
unsatisfactory  as  to  what  actually  occurred, 
further  than  that  Koob  told  him  there  was 
some  balance,  from  $100  to  $200,  owing  on 
the  mortgage  to  the  building  association. 
Koob  testified  that  he  told  Lang  of  the 
mortgage;  that  he  had  been  paying  it  off, 
but  had  stopped;  that  he  thought  he  would 
be  owing  the  association  $200  or  $300  or 
$400  balance,  "with  interest  added."  His 
memory  does  not  appear  to  be  much  better 
than  Lang's.  His  testimony  indicates  him 
to  be  an  illiterate,  ignorant  man.  In  fact, 
we  may  easily  see  that  he  did  not  know  what 
balance  he  was  owing  on  his  mortgage.  His 
payment  "on  dues"  amounted  then  to  $195. 
He  doubtless  thought,,  as  many  persons  have, 
that  this  sum  was  to  be  credited  on  his 
debt-  If  this  had  been  so,  the  debt  would 
have  been  $365.  There  is  nothing  to  indi- 
cate that  he  intended  to  deceive  the  com- 
pany's agent  as  to  the  amount  of  this  debt. 
In  this  state  these  and  similar  statements 
are  not  warranties,  but  are  representations 
only.  And  under  §  639,  Ky.  Stat.,  it  is  also 
provided:  "Nor  shall  any  misrepresenta- 
tions, unless  material  or  fraudulent,  prevent 
a  recovery  on  the  policy."  A  comparison 
of  the  testimony  of  these  two  witnesses 
shows  an  entire  absence  of  fraudulent  mo- 
tive. It  also  shows  that  Koob  was  admit- 
tedly unable  to,  and  did  not  pretend  to,  give 
accurately  the  amount  owing  on  the  mort- 
gage.   The  very  fact  that  he  is  alleged  to 
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have  represented  it  as  running  from  $100, 
$150,  to  $200  was  notice  to  his  auditor  that 
he  could  not  and  did  not  pretend  to  give  the 
exact  amount  of  balance  owing.  But  we  are 
authorized  in  adopting  the  estimate  of  those 
two  witnesses,  placed  upon  them  by  their 
chancellor,  which  was  under  the  rule  as  to 
burden,  to  accept  appellee  Koob's  statements, 
and  the  maximum  sum  stated  by  him  is  so 
near  the  true  sum  ($582.14)  as  that  the  dif- 
ference, under  the  circumstances,  cannot  be 
held  to  have  been  material  to  this  risk. 
Light  V.  Greenwich  Ins.  Co.  105  Tenn.  480, 
58  S.  W.  851.  It  follows  from  what  has 
been  said  that,  as  there  was  not  "other  in- 
surance," within  the  meaning  of  the  law, 
upon    appellee   Koob's    property,    appellant 


was  not  entitled  to  pro  rate  the  loss  with 
the  policy  issued  to  the  mortgagee  on  his 
independent  interest.  Nor  was  appellant 
entitled  to  maintain  a  cross  petition  against 
the  Agricultural  Insurance  Company  for 
contribution.  In  denying  a  similar  at- 
tempt in  London  d  L.  F.  Ins.  Co.  v.  Turn- 
hull,  86  Ky.  236,  5  S.  W.  542,  this  court  held 
that  the  utmost  of  that  clause  was  a  defense 
to  the  company  insuring  against  the  pro 
rata  of  the  loss  represented  by  the  other  pol- 
icies, "and  whether  they  [the  insured]  ever 
recovered  the  pro  rata  due  by  the  other  com- 
panies was  a  matter  about  which  the  appel- 
lant had  no  concern,  and  it  should  not  have 
been  allowed  to  meddle  with  it." 
Judgment  affirmed,  with  damages. 


LOUISIANA  SUPREME  COURT. 


E.  A.  BILLET,  Appt., 

V. 

TIMES-DEMOCRAT    PUBLISHING    COM- 
PANY. 

(107  La.  751.) 

*1.     In  am  action  for  damavea  for  libel, 

where  "prtvlloge"  is  set  up  as  a  defense,  tbe 
evidence  should  be  conflned  to  tbe  question 
of  privilege  vcl  non,  save  In  so  far  as  It  may 
be  admissible  in  mitigation  of  damages. 

2.  in  snch  a  case,  an  amendment  set- 
ting  up  the  truth  of  tbe  alleged  libel  in 
Justification  may  be  allowed,  if  tbe  offer  to 
amend  be  reasonable  as  to  time.  Tbe  de- 
fense is  not  Inconsistent  with  that  of  "privi- 
lege," and  there  is  no  change  of  Issue  In  the 
sense  of  substituting  one  issue  for  another. 

8.  Reports  made  by  police  and  detee- 
tlTc  oliicera  to  tbelr  unperlorn,  and  in- 
scribed in  books  kept  for  that  purpose,  are 
not  judicial  proceedings,  and  no  privilege 
protects  their  publication.  Nor  does  any 
privilege  protect  the  publication  of  tbe  opin- 
ions, suspicions,  or  deductions  of  such  offi- 
cers, otherwise  imparted,  whether  to  their 
superiors  or  to  other  persons. 

(Breaus,  J.,  dinsents,) 
(January  20,  1902.) 

APPEAL  by  plaintiff  from  a  judjrment  of 
the  Civil  District  Court  for  the  Parish 
of  Orleans  in  favor  of  defendant  in  an  ac- 
tion brought  to  recover  damages  for  the  al- 
leged publication  of  a  libel.     Reversed. 

The  facts  are  stated  in  the  opinion, 

Messrs.     D.    M.    Sl&olars     and 
Sl&olars  for  appellant. 

Messrs.    L.    O'Donnell    and    Denegre, 
Blair,  ft  Denegre,  for  appellee: 

Much  smaller  judgments  have  been  ren- 
dered in  much  more  serious  cases. 

•Headnotes  by  Monroe,  J. 


Note. — As  to  libel  in  newspaper  publication 
of  reports  of  judicial  proceedings,  see,  in  this 
series.  Park  v.  Detroit  Free  Press  Co.  (Mich.) 
1  L.  R.  A.  599;  and  Hayes  v.  Press  Co.  (Pa.) 
5  L.  R.  A.  643. 
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McClure  v.  McMartin,  104  La.  Ann.  490, 
29  So.  227;  Simpson  v.  Robinson,  104  La. 
Ann.  180,  28  So.  908;  Simons  v.  Lewis,  61 
La.  Ann.  327,  26  So.  406;  Poissenot  v* 
Reuther,  51  La.  Ann.  965,  26  So.  937; 
Mihojevich  v.  Bodcchtel,  48  La.  Ann.  619,  Ifr 
So.  672;  Mequet  v.  Silverman,  62  La.  Ann. 
1370,  27  So.  886. 

In  Meteye  v.  Times-Democrat  Pub.  Co. 
47  La.  Ann.  824,  17  So.  314,  the  report  of 
the  proceedings  of  a  committee  of  the  city 
council  was  held  to  be  privileged,  and  the 
defendant  had  judgment,  notwithstanding 
the  fact  that  the  publication  was  untrue. 

Monroe,  J.,  delivered  the  opinion  of  the- 

;  court : 

I  Plaintiff  sues  for  damages  for  injury  al- 
leged to  have  been  sustained  by  reason  of 
the  publication  in  the  Times-Democrat,  .a 
newspaper  owned  and  controlled  by  the  de- 
fendant, of  the  following  article,  which  he- 
alleges  is  malicious,  wanton,  and  defama- 
tory, to  wit: 

Lost  Money  Found. 
The  $500  Which  Mysteriously  Disappeared? 

from  Mrs.   Behm's  Safe  Strangely  Re- 
covered, 

A  case  where  great  protestaticms  of  love- 
and  breach  of  trust  figured  was  developed* 
last  Sunday,  when  the  local  police  author- 
ities, especially  the  detectives,  were  com- 
municated with  by  Emile  A.  Billet,  who,  in 
partnership  with  Mrs.  Louis  J.  Behm,  con- 
ducts a  grocery  establishment  at  the  comer 
of  First  and  Dryades  streets.  Billet  tele- 
phoned to  the  police  headquarters  that  a 
safe  which  had,  he  alleges,  carelessly  been> 
left  open,  was  rifled  of  a  sum  aggregating* 
?^r)00.  The  mysterious  manner  in  which 
the  sum  had  been  stolen,  and  the  very  un- 
satisfactory way  he  went  about  explaining 
the  matter  to  Detectives  Stubbs  and  De 
Ranee,  aroused  their  suspicions  as  to  the 
real  thief,  and  it  was  not  very  long  before- 
they  became  convinced  of  the  fact  that  Bil- 
let was  the  one  who  had  appropriated  the 
$500.     Billet,  in  explaining  tne  robbery  to 
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the  detectives,  said  that  Mrs.  Behm,  as  was  | 
her  custom,  went  to  the  market,  and  a  short  j 
wUle  subsequent  to  her  return  home  the ! 
loss  of  the  money  was  discovered.  Billet  | 
alleges  that  he  was  under  the  impression  ' 
tiiat  the  safe  was  locked,  and  felt  assured  j 
of  the  safety  of  the  money,  and  he  im- 
pressed ^^rs.  Behm  with  the  same  idea.  In 
notifying  the  police.  Billet  requested  that 
an  investigation  of  the  matter  be  held,  and 
the  above-named  detectives  lost  no  time  in 
arriving  on  the  scene  of  the  alleged  rob- 
bery. They  were  shown  the  safe  wherefrom 
the  1500  was  supposed  to  have  been  stolen. 
Upon  an  investigation  of  the  premises  and 
of  the  circumstances  surrounding  the  rob- 
berj'.  the  officers  said  that  they  were  firmly 
convinced  of  Billet's  guilt.  In  substantiat- 
ing their  allegation,  they  claim  that  it  was 
next  to  an  impossibility  for  anyone  to  have 
stolen  the  money  except  whosoever  may 
liave  had  immediate  access  to  the  premises, 
9uch  as  Billet  possessed.  They  did  not  hes- 
itate to  impress  Billet  with  the  idea  that 
they  believed  him  guilty.  Accordingly  they 
approached  him^  and,  so  the  detectives  al- 
lege, said  that  if  he  (Billet)  did  not  re- 
place the  $500  by  8  o'clock,  they  would 
place  him  under  arrest  on  the  charge  of 
thf>ft.  Of  course  Billet  made  protestations, 
in  which  he  maintained  his  innocence,  but 
it  was  of  no  avail.  After  speaking  thus  to 
Billet,  the  officers  left  the  grocery,  saying 
that  they  would  return  at  the  aforesaid 
hour.  About  6;  30,  or  7  o'clock,  Mrs.  Behm, 
acting  on  Billet's  suggestion,  decided  to 
make  another  investigation  of  the  safe. 
She  summoned  her  mother  and  Billet,  and 
they  opened  the  safe.  Mrs.  Behm,  in  her 
examination,  pulled  out  one  of  the  drawers 
of  the  safe,  wherein  it  was  the  custom  to 
keep  whatever  paper  money  she  had  in  the 
house.  Finding  this  empty,  as  far  as  the 
$500  was  concerned,  she  extracted  the  sec- 
ond and  last  drawer,  little  expecting  to  find 
the  money  there.  Much  to  her  astonish- 
ment, and'  apparently,  to  Billet's,  the  pack- 
age of  bills  which  had  been  missing  was 
found.  When  this  discovery  was  made, 
there  remained  about  an  hour  of  the  time 
allowed  Billet  by  the  officers  to  'find'  or  re- 
store the  money.  The  detectives  maintain 
that  they  had  made  a  thorough  examination 
of  the  safe  and  of  its  contents.  However, 
Billet  allies  that  they  were  mistaken,  and 
denies  that  they  looked  into  the  safe  at  all. 
It  is  said  that  Billet  and  Mrs.  Behm  are  en- 
ga;»ed  to  be  married.  The  latter  is  at  pres- 
fiit  suing  her  husband  for  a  divorce,  but,  in 
the  meanwhile,  is  living  with  Billot.  He 
ha^  had  considerable  experience  in  the  gro- 
cery business,  and  has  been  robbed  on  sev- 
eral occasions. 

The  defendant  answered  as  follows: 
"Xow  into  court  comes  the  Times-Democrat 
Pnhli^hing  Company,  and  for  answer  to 
plaintiff's  demand  admits  that  the  words 
<Droplained  of  were  published  in  the  news- 
paper as  aforesaid,  but  denies  that  it  was 
dofne  maliciously,  but  are  bona  fide  com- 
ments on  matters  that  became,  and  were, 
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matters  of  public  notoriety,  etc.,  discus- 
sion, and  were  published  in  the  course  of 
conducting  a  newspaper,  and  are  therefore 
privileged."  And  there  is  a  prayer  for 
judgment.  The  counsel  in  the  case  began 
the  taking  of  testimony  on  behalf  of  the  de- 
fendant out  of  court,  but  the  counsel  for 
plaintiff  objected  that  such  testimony  was 
irrelevant,  for  the  reason  that  the  answer 
admitted  the  publication  and  claimed  that 
it  was  privileged,  without  affirming  the 
truth  of  the  statements  therein  contained. 
And  this  objection  was  reserved  to  he- 
passed  on  by  the  court.  Some  days  later, 
and  whilst  the  taking  of  testimony  in  its  be- 
half was  still  going  on,  the  defendant  filed 
an  amended  answer,  reiterating  the  defense 
originally  set  up,  and  containing  the  fol- 
lowing additional  averments,  to  wit:  "De- 
fendant avers  that  said  publication  was 
made  in  good  faith,  and  upon  reliance  on 
the  official  public  reports  of  the  police  au- 
thorities of  the  city  of  New  Orleans,  and 
was  substantially  true  and  correct  as  to  all 
the  facts  stated;  that,  in  making  the  said 
publication,  the  defendant  was  carrying  out 
its  purpose  of  publishing  legitimate  news, 
upholding  morality,  and  that  it  was  not  ac- 
tuated by  any  other  purpose."  Objections- 
to  testimony  offered  in  support  of  these 
averments  were  also  referred  to  the  courts 
and  they,  together  with  the  objections  pre- 
viously mentioned,  were  overruled,  and 
there  was  judgment  for  the  defendant. 

The  facts  disclosed  by  the  record  are  a» 
follows,  to  wit:  The  plaintiff  and  Mrs. 
Behm  are  the  proprietors  of  a  grocery  on 
the  corner  of  First  and  Dry  ados  streets  in 
this  city,  which  is  conducted  mainly  in  the 
name  of  Mrs.  Behm,  though  the  parties  are 
equally  interested;  the  purchases  for  the 
business  being  made  indifferently  in  the 
name  of  either,  and  the  financial  mnnage- 
ment  being,  practically,  under  the  exclusive 
control  of  the  plaintiff.  In  a  room  occu- 
pied as  a  sleeping  apartment,  immediately 
adjoining  the  store,  there  was  an  iron  safe, 
in  which,  at  the  time  of  the  occurrence  out 
of  which  this  suit  arose,  there  were  $000  or 
$700  in  money,  together  with  some  books 
and  papers  and  a  few  articles  of  value  other 
than  money.  Inside  of  the  safe  there  were 
four  compartments,  or  pigeon  holes,  one 
above  the  other.  In  the  upper  compart- 
ment or  pigeon  hole  was  an  iron  drawer, 
secured  by  a  lock.  In  the  next  compart- 
ment below,  which  measured,  approxi- 
mately, 3J  by  5i  inches  in  height  and  width, 
by  about  6  or  8  inches  in  depth  from  front 
to  rear,  was  a  wooden  drawer,  without  a 
lock,  and  below  the  compartment  contain- 
ing the  wooden  drawer  were  two  other  com- 
partments of  the  same  size,  so  that  the 
wooden  drawer  would  as  readily  fit  in  the 
one  as  in  the  other.  In  the  wooden  drawer, 
upon  the  occasion  in  question,  there  were 
$35  or  $40  in  nickels.  In  the  compartment 
next  below  there  was  a  roll  of  bills  amount- 
ing to  $500,  and  consisting  of  two  or  three 
$100  bills,  and  the  rest  in  bills  of  the  de- 
nominations of  $20,  $10,  and  $5,  and  in  the 
lowest  compartment  there  was  a  bag  of  sil- 
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▼er  coin.  On  Sunday  morning,  February  I 
11,  1900,  the  plaintiff  arose  early,  and  | 
■opened  the  store,  but  shortly  afterwards, ; 
wishing  to  get  change  for  a  $2  bill,  he  went  | 
to  the  safe  for  that  purpose.  The  morning  < 
was  dark  and  rainy,  and  the  safe  was  un- 1 
favorably  situated  with  respect  even  to  the  ^ 
little  light  that  penetrated  the  room.  He ; 
therefore  held  a  lamp  in  one  hand,  while . 
he  adjusted  the  combination  and  opened  the 
nafe  door  with  the  other.  When  he  had 
•opened  the  door,  he  placed  the  lamp  on  the 
safe,  took  out  the  drawer  containing  the 
nickels,  and  put  it  on  the  bed,  and,  after 
taking  from  it  the  change  that  he  needed, 
replaced  the  di-awer,  as  he  supposed,  in  the 
•compartment  from  which  he  had  taken  it, 
•closed  the  door  of  the  safe,  and  returned 
into  the  store.  As  a  matter  of  fact,  how- 
ever, he  had,  by  reason  of  the  obscurity, 
mistaken  the  compartment  and  had  put  the 
drawer  into  the  one  which  contained  the 
$600  in  bills,  so  that,  when  the  drawer  was 
pushed  in  and  the  door  of  the  safe  closed, 
some  of  the  bills  were  shoved  back  and  oc- 
•cupied  the  space  between  the  rear  end  of 
the  drawer  and  the  rear  end  of  the  compart- 
ment, and  some  of  them  were  pressed  down 
underneath  the  drawer.  Later  in  the  morn- 
ing, about  8  o'clock,  it  being  then  lighter, 
the  plaintiff  had  occasion  to  go  again  to  the 
safe,  and,  upon  opening  it.  he  missed  the 
roll  of  paper  money,  and,  the  fact  that  he 
had  made  the  mistake  as  described  not  sug- 
gesting itself  to  his  mind,  he  concluded  that 
he  Iiad  been  robbed,  which  conclusion  he 
at  once  communicated  to  Mrs.  Behm,  ask- 
ing her,  at  the  same  time,  whetlier  she  had 
taken  the  money.  Upon  her  replying  in  the 
negative,  he  immediately  telephoned  to  the 
police  department,  and,  after  he  had  waited 
several  hours  and  made  several  efforts  in 
that  direction,  two  detectives,  Stu'ubs  and 
De  Ranee,  appeared  upon  the  scene.  Those 
officers  inquired  who  had  the  combination 
■of  the  safe,  and  who  had  access  to  the  prem- 
ises, and,  probably,  made  other  pertinent 
inquiries,  and  the  safe  was  opened  and  ex- 
hibited to  them;  but,  whilst  the  wooden 
■drawer  was  pulled  partly  out,  so  that  they 
«ould  see  its  contents,  it  did  not  occur  to 
anyone  to  take  it  entirely  out  of  the  compart- 
ment and  look  behind  or  underneath  it. 
Officer  Stubbs,  in  view  of  the  fact  that  the 
plaintiff  alone  knew  the  combination  by 
which  the  safe  could  be  unlocked,  and  of 
such  other  information  as  he  obtained, 
reached  the  conclusion  that  the  money  was 
in  the  possession  of  the  plaintiff,  and  he  so 
stated  to  Mrs.  Behm.  Oflieer  De  Ranee 
does  not  seem  to  have  shared  that  opinion, 
and  it  is  not  pretended  that  the  plaintiff, 
who  is  shown  to  be  very  deaf,  heard  the 
statement  made  by  Stubbs,  though  both  of- 
ficers testify  that  it  was  communicated  to 
him  by  Mrs.  Behm.  Upon  the  other  hand, 
Mrs.  Behm  testifies  that  she  did  not,  for  a 
moment,  consider  the  statement  as  having 
been  seriously  made,  and  that  the  idea 
seemed  to  her  preposterous,  since  most  of 
the  missing  money  belonged  to  the  plaintiff, 
who  could,  without  objection  from  her,  at 
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any  time,  have  disposed  of  the  whole  of  it. 
The  officer  who  made  the  statement  referred 
to  testifies  that  before  leaving  he  said  to 
Billet,  "You  put  that  money  back,  because 
I  am  coming  back  here  again.  I  will  be 
back  here  again  to-night  or  to-morrow 
morning."  The  other  officer  testifies  that 
his  companion  said  to  Mrs.  Behm,  *'We  will 
be  back  in  a  day  or  two,  or  something  like 
that,  and  we  want  the  money  placed  back.'' 
No  witness  intimates  that  anything  was 
said  about  the  officers  returning  at  8  o'clock 
that  night,  or  that  any  threat  was  made 
that  Billet  would  be  placed  under  arrest  on 
the  charge  of  theft.  Upon  the  whole,  we 
arc  saLisiied  that  the  plaintiff  was  not  made 
aware  that  either  of  the  officers  had  seri- 
ously charged  him  with  having  taken  the 
money,  and  he  could  not  have  been  aware 
that  he  was  threatened  with  arrest,  since  no 
such  threat  was  made.  During  the  day, 
probably  just  after  the  departure  of  the  de- 
tectives, the  plaintiff  and  Mrs.  Behm  were 
interviewed  by  the  corporal  of  police  who 
was  in  command  of  the  precinct  in  which 
their  store  was  situated,  and  he  reported  to 
his  captain,  who,  in  turn,  handed  in  the  fol- 
lowing written  report  to  the  superintendent 
of  police,  to  wit: 

6th  Precinct.  Department  of  Police- 
City  of  New  Orleans,  Febry.  11,  1900. 
To  the  Superintendent  of  Police. 
Sir:— 

On  the  nth  day  of  February,  1900,  at 
12:30  M.,  Corporal  Perez  reported  the  fol- 
lowing: 

I  Name  and  place  of  party  suffering  loss: 
Mrs.  Louis  J.  Behm,  Dryades,  Cor.  First  St. 

When  and  how  loss  occurred:  Enter, 
daytime,  and  grand  larceny. 

Where  it  occurred:  Dryades,  Q^r.  First 
St. 

List,  description,  and  value  of  each  ar- 
ticle stolen:  Cash  money,  U.  S.  currency, 
$500. 

Corporal  Perez  reports  between  7:30  and 
8  A.  M.,  this  date,  some  unknown  person  en- 
tered the  bedroom  of  Mrs.  Lizzie  J.  Behm, 
in  the  rear  of  her  grocery,  corner  of  Dry- 
ades and  First  streets,  while  she  was  ab- 
sent at  market,  and  stole  from  an  iron  safe, 
which  had  been  left  unlocked,  $500  of 
United  States  cun-ency,  of  the  denomina- 
tions of  $5,  $10,  and  $20  bills.  There  was 
also  $20  in  silver  money  and  two  diamond 
rings,  valued  at  $100,  in  the  safe,  which 
were  not  stolen.  The  corporal  inter\'iewed 
Mr.  Emile  J.  Billet,  the  manager  for  ]Mrs. 
Behm,  wiio.  with  Bertha  Dennis,  the  colored 
cook,  were  the  only  ones  in  the  house  at  the 
time  of  the  robbery,  and  he  says  he  saw  the 
money  when  he  was  last  at  the  safe,  at  7 
this  A.  M.,  and  missed  the  money  when  he 
went  there  again  at  11  A.  M.  ,  The  colored 
servant  saw  no  strange  person  about  the 
place,  and  could  form  no  idea  as  to  how  the 
robbery  occurred.  On  the  night  of  the  same 
day,  about  half  past  10  o'clock,  after  the 
Ftore  had  been  closed,  Mrs.  Behm  and  her 
mother  made  a  search  of  the  entire   room 
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eofoUining  the  safe,  and,  being  unsuccess- 
ful, Mrs.  Behm  finally  suggested  to  Billet 
that  thej  should  once  more  examine  the 
safe,  and  take  eTeiything  out,  and  she  thus 
derribcs  their  proceedings:  "I  sat  on  the 
bed  while  he  pulled  things  out, — books,  pa- 
pers, receipts,  and  other  valuable  things 
that  were  in  the  safe.  Now  we  had  pullra 
it  all  out  except  this  drawer,  and  I  said  to 
htm,  'Pull  the  drawer  out,  too,  and  give  it 
to  me,  here,'  and,  as  he  pulled  the  drawer 
out,  I  saw  sontc  bills  lying  flat  down,  and 
I  ran  my  hand  there,  and  there  was  the  roll 
of  iconey.  crammed  behind  the  drawer,  some 
at  the  bottom,  some  at  the  back,  like  you 
Tould  jam  something  in  a  hole. 

The  discovery  thus  made  was  communi- 
cated to  the  police  officers  on  the  beat  early 
the  next  morning,  and  they  informed  Mrs. 
Behm  that  they  would  convey  the  informa- 
tion to  headquarters,  and,  during  the  day, 
the  following  report  appears  to  have  been 
made  by  the  detectives,  who  did  not,  how- 
ever, again  visit  the  store,  to  wit: 

Department  of  Police,  City  of  New  Orleans. 

l)et<^ctive  Office,  New  Orleans,  La., 

Febry.  12,  1900. 

Detectives  on  case:     Stubbs  &  Dc  Kance. 

Case  No.  921. 

Residence:     Dryades  &   First  Sts. 

Location  of  offense:  Dryades  &  First  Sts. 

Date  committed:  Feb.  11,  between  7  and 
9  A.  M. 

Character  of  ofl'ense:  Grand  larceny. 
$5(jO. 

Date  reported:     Feb.   11. 

Parties  arrested:  . 

Detailed  report:  We  investigated  said 
case,  and  was  satisfied  in  our  own  minds 
that  there  was  no  robbery  committed  by 
anr  outsider,  and  made  it  known  to  Billet. 
The  money  was  placed  back  in  the  safe,  and 
found  by  Mrs.  L.  J.  Behm,  who  lives  in  the 
house  with  Billet. 

Upon  the  morning  of  the  day  upon  which 
this  report  was  made,  there  had  appeared 
in  the  Times -Democrat  an  article  referring 
to  the  subject  under  consideration,  entitled 
"A  Strange  Robbery,"  concerning  which, 
and  concerning  the  further  action  taken,  the 
then  city  editor  of  the  defendant's  paper 
testifies  as  follows,  to  wit:  "Inasmuch  aa 
the  facts  contained  in  the  article  are  pur- 
pc'rted  to  be  based  on  the  official  police  re- 
p<'rt  and  inasmuch  as  the  tenor  of  the  ar- 
ticle led  me  to  believe  that  there  was  some- 
thinp  else  in  the  story,  I  proposed  to  look 
into  the  matter  further."  He  also  states 
that  a  member  of  the  local  staff  of  the  pa- 
per told  him,  during  the  day,  that  Detec- 
tive Stubbs  had  told  him  (the  reporter)  of 
Mmp  man  who  had  robbed  himself;  "1 
think  that  was  the  way  he  put  it;"  that  he 
telephoned  to  another  reporter  to  see  the  de- 
tective, but  that  the  other  reporter  was  too 
^Q3y,  and  that  he  then  instructed  still  an- 
<'ther  attach^  of  the  paper,  who  had  done 
some  "space  work,"  to  investigate  the  case, 
<nd  write  it  up,  giving  the  parties  in  inter- 
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est  the  benefit  of  their  own  statements;  but 
that,  before  publishing  the  article,  which 
was  written  up  under  the  instructions  so 
given,  being  the  article  here  complained  of, 
he  had  a  conversation  with  Detective 
Stubbs,  through  the  telephone,  in  which 
that  officer  confirmed  what  he  had  heard 
from  his  reporter,  and  told  him  that  there 
was  no  possible  chance  that  the  money  was 
in  the  safe  upon  the  occasion  of  his  visit  to 
the  defendant's  store,  and  also  told  him 
something  about  the  relations  existing  be- 
tween the  plaintiff  and  Mrs.  Behm,  and 
about  a  divorce,  or  pending  suit  for  divorce, 
between  Mrs.  Behm  and  her  husband.  The 
space  writer  by  whom  the  offending  article 
was  prepared  interview^ed  the  plaintiff  and 
Mrs.  Behm  on  the  morning  after  the  discov- 
ery of  the  money,  and  was  shown  the  safe, 
and  given  a  full  explanation  of  the  whole 
matter.  He  had  access  to  the  reports 
which  by  that  time  had  been  handed  in  at 
headquarters,  but  does  not  appear  to  have 
consulted  them,  or  even  to  have  Interviewed 
the  officers  by  whom  they  were  made.  It  is 
not  suggested  that  the  defendant  has  ever 
offered  any  reparation  to  the  plaintiff,  but, 
as  we  have  seen,  even  now  affirms  that  the 
publication  complained  of  was  "substan- 
tially  true  and  correct." 

The  original  answer  rested  the  defense 
solely  on  the  ground  that  the  publication 
was  privileged,  and  the  evidence  should 
have  been  confined  to  the  question  of  priv- 
ilege vel  non,  save  in  so  far  as  it  may 
have  been  admissible  in  mitigation  of  dam- 
ages. The  supplemental  answer  affirms  the 
truth  of  the  statement  published,  and  thus 
presents  an  additional  defense,  and  intro- 
duces a  new  issue.  But  the  defense  thus 
presented  is  not  inconsistent  with  the  origi- 
nal defense,  and  there  is  no  change  of  issue 
in  the  sense  of  substituting  one  issue  for  an- 
other. Under  the  circumstances,  and  as  the 
amendment  was  offered  before  the  case  was 
put  on  trial,  we  are  not  prepared  to  say 
that  it  was  improperly  allowed.  Code  Pr. 
art.  420.  The  justification  set  up  in  the 
supplemental  answer  has  not,  however,  been 
sustained  by  the  evidence.  "In  giving  cur- 
rency to  slanderous  and  libelous  reports 
and  publications,  a  party  is  as  much  re- 
sponsible, criminally  nnd  civilly,  as  if  he 
had  originated  the  defamation."  8taub  v. 
Van  Jiaiihuysen,  36  La.  Ann.  467.  "Tale 
bearers  are  as  bad  as  tale  makers."  Harris 
V.  Minviclle,  48  La.  Ann.  908,  19  So.  9'25. 
In  undertaking,  therefore,  to  justify  by 
proving  the  truth  of  the  facts  stated,  the 
defendant  not  only  assumed  the  burden  of 
proving  that  the  detectives  made  the  state- 
ment attributed  to  them,  but  of  proving 
that  those  statements  were  true.  And  it 
has  not  met  the  requirementa  of  the  case  in 
either  respect.  It  has  not  been  proved  that 
the  plaintiff  was  the  real  thief,  or  that  he 
took  or  intentionally  concealed  the  money 
which  was  supposed  to  have  been  stolon. 
On  the  contrary,  it  is  shown,  conclusively, 
that,  before  the  publication  of  the  article 
in  which  that  language  was  applied  to  him, 
an    explanation    had    been    made,    which 
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should  have  satisfied  anj  reasonable  mind 
that  the  money  had  not  been  stolen  or  in- 
tentionally concealed  by  anyone,  and  which 
made  it  plain  that  if  the  plaintiff  had  taken 
it  and  had  appropriated  it  to  his  own  iise 
he  would  have  been  guilty  of  no  crime.  It 
has  not  been  proved  that  the  detectiyes 
were  convinced  that  the  plaintiff  had  appro- 
priated the  money,  for  one  of  them,  De 
Ranee,  testifies  that  he  was  not  of  that 
opinion.  It  has  not  been  proved  that  the 
detectives  impressed  the  plaintiff  with  the 
idea  that  they  believed  him  guilty,  since 
the  evidence  shows  that  that  suggestion  was 
only  made  by  Stubbs  to  Mrs.  Behm,  who  did 
not  take  it  seriously,  and  hence  did  not 
communicate  it,  as  a  serious  charge,  if  at 
all,  to  the  plaintiff.  It  is  not  pretended 
by  any  witness  that  the  detectives,  on  leav- 
ing the  house,  notified  the  plaintiff  that 
they  would  return  at  8  o'clock  and  would 
place  him  under  arrest  on  the  charge  of 
theft  unless  the  money  was  replaced  in  the 
meanwhile.  And  it  is  shown  that  the  money 
was  not  found  in  the  last  remaining  hour  of 
the  delay  thus  said  to  have  been  allowed, 
and  as  the  result  of  a  search  suggested  by 
the  plaintiff,  but  that  it  was  found  some 
hours  later,  during  a  search  suggested  by 
Mrs.  Behm. 

The  only  question,  then,  is  whether  the 
publication  as  true  of  the  injurious  state- 
ments in  question  is  protected  by  any  priv- 
ilege? We  know  of  no  law  to  that  effect. 
There  would  have  been  no  privilege,  whether 
absolute  or  conditional,  even  if  the  defend- 
ant had  confined  itself  to  the  publication  of 
the  reports  as  made  by  the  corporal  of  po- 
lice and  the  detectives,  and  as  entered  upon 
the  books  kept  by  the  superintendent  of  po- 
lice or  the  chief  of  detectives  for  that  pur- 
pose, since  neither  common  convenience  nor 
the  interests  of  society  require  that  the 
opinions,  suspicions,  and  deductions  of  po- 
lice and  detective  officers,  whether  reported 
in  writing  to  their-  superior  officers,  or 
through  the  telephone  to  the  newspapers, 
should  be  published  to  the  world.  Such  re- 
ports are  in  no  sense  judicial  proceedings, 
and  their  publication  is  entitled  to  no 
greater  privilege  than  that  of  reports  ema- 
nating from  private  individuals.  Where  a 
proceeding  in  the  nature  of  a  criminal  pros- 
ecution, or  in  a  civil  suit,  has  actually  been 
filed,  in  a  properly  constituted  tribunal, 
and  there  has  been  a  judicial  hearing  of 
some  kind,  the  publication,  without  malice, 
of  a  fair  and  accurate  report  of  what  has 
taken  place  before  such  tribunal  is  privi- 
leged, though  whether  the  privilege  attaches 
where  the  proceedings  are  merely  prelim- 
inary and  ex  parte  is  not  so  well  settled. 
An  author  of  recognized  authority  says, 
upon  the  latter  point:  "The  right  to  pub- 
lish reports  of  em  parte  proceedings  and 
preliminary  examinations,  and  the  like, 
floes  not  seem  to  be  fully  conceded  by  the 
law.  The  weight  of  authority  is  in  favor 
of  extending  the  privilege  to  report  of  ar- 
rests, on  information  gained  from  papers  on  | 
file,  so  long  as  such  reports  do  not  assume 
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the  guilt  of  the  accused  penon  and  are  not 
otherwise  defamatory."  Newell,  Defama- 
tion, p.  549.  So  it  has  been  held  that  a. 
newspaper  may  report  the  fact  that  a  per- 
son has  been  arrested  and  held  for  examina- 
tion on  a  particular  charge,  but  that  it  has- 
no  right  to  go  beyond  this  and  assume  the- 
guilt  of  the  person  charged.  Trcsca  v. 
Maddox,  11  La.  Ann.  206,  66  Am.  Dec.  1^8; 
Usher  V.  Severance,  20  Me.  9,  37  Am.  Deo. 
33.  Upon  the  other  hand,  it  has  been  held 
that  the  publication  of  a  statement  made  by 
a  justice  of  what  had  been  said  by  persons 
applying  to  him  for  a  warrant,  which  state- 
ment, not  appearing  in  any  affidavit,  waa 
made  as  part  of  a  hearing,  was  not  privi- 
leged {McDermott  ▼.  Evening  Journal 
Asao.  43  N.  J.  L.  488,  39  Am.  Rep.  606)  ; 
that  reports  made  to  police  officers  charging 
persons  with  crime  are  not  judicial  proceed- 
ings, the  publication  of  which  is  privileged 
{Jastrzembski  v.  Marwhauaen,  120  Mich. 
677,  79  N.  W.  935;  McAllister  v.  Detroit 
Free  Press  Co.  76  Mich.  343,  43  N.  W. 
431)  ;  and  that  entries  in  books  kept  by  de- 
tectives are  not  judicial  proceedings,  and 
no  privilege  protects  their  publication  {Ful- 
lerton  v.  Berthiaume,  6  Rap.  Jud.  Quebec 
C.  S.  342).  "It  is  well  settled  that,  Ib  the 
absence  of  statute,  newspapers,  as  such, 
have  no  peculiar  privilege,  but  are  liable 
for  what  they  publish  in  the  same  manner 
as  the  rest  of  the  community,  and  this, 
whether  the  publication  is  in  the  form  of  an 
item  of  news^  an  advertisement,  or  corre- 
spondence." 18  Am.  A  Eng.  Ene.  Law,  2d 
ed.  p.  1051;  Fitzpatrick  v.  Daily  States 
Puh.  Co,  48  La.  Ann.  1116,  20  So.  173. 

No  special  damages  have  been  proved, 
nor  was  it  necessary  that  they  should  have 
been.  "Damages,  or  injury,  may  be  in- 
ferred from  the  nature  of  the  words  writ- 
ten, and  from  the  circumstances  under 
which  they  were  written,  without  .  .  . 
specific  proof."  Warner  v.  Clark,  45  1a. 
Ann.  863,  21  L.  R.  A.  502,  13  So.  203. 

In  Tresca  v.  Maddox,  11  La.  Ann.  206,  66 
Am.  Dec.  198,  the  court  found  that  the  pub- 
lication of  the  libel  was  followed,  upon  the 
next  day,  by  a  recantation,  and  that  the 
reputation  of  the  plaintiff  was  vindicated 
by  articles  written  by  the  employee  by 
whom  the  libel  had  been  penned  and  subse- 
quently published  in  the  same  paper.  Nev- 
ertheless, it  was  said,  "The  injury  had  been 
done.  Vox  scmel  missa  non  revertit.  The 
slander  circulated  by  one  issue  of  the  pajjer 
could  not  be  wholly  obliterated  by  recanta- 
tion in  anothor.**  In  the  case  at  bar  there 
has  been  no  recantation,  nor  reparation  of 
any  kind.  On  the  contrary,  the  defendant 
has  affirmed  the  truth  of  the  libel  com- 
plained of  by  averments  in  its  pleadings 
which  it  has  failed  to  sustain  by  proof. 

For  the  reasons  thus  assigned,  it  is  or- 
dered, adjudged,  and  decreed  that  the  judg- 
ment appealed  from  he  annulled,  avoided^ 
and  reversed,  and  that  there  now  be  judg- 
ment in  favor  of  the  plaintiff,  E.  A.  Billet, 
and  against  the  defendant,  the  Times-Dem- 
ocrat Publishing  Ck)mpany,  in  the  sum  of 
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$500,  with  legal  interest  thereon  from  judi- 
cial demand,  and  coBts  in  both  courts. 

Bvcaozy    J.,    belieying   the    amount    al- 


lowed should  be,  at  most,  nominal,  dissents 
in  this  case. 

Rehearing  denied  April  28,  1902. 
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1.  Tbe  owner  of  oralis  left  standing  by 
a  Are,  in  such  proximitj  to  the  street  as  to 
endanger  persons  thereon,  is  not  relieved 
from  liability  for  injuries  to  such  persons 
by  their  fall  by  the  fact  that  he  had  told 
competent  architects  and  builders  to  do  what 
was  necessary  to  render  the  walls  safe. 

2.  The  o^  ner  of  a  building,  the  ivalls 
of  irblclB  are  left  standi  mar  by  a  fire 
in  such  a  way  as  to  be  dangerous  to  persons 
on  the  adjoining  street,  is  not  relieved  from 
liability  for  injuries  to  such  persons  by  the 
falling  of  the  walls,  by  the  fact  that  his 
tenant  interfered  with  builders  sent  to  make 
the  necessary  repairs,  and  tbe  assignee  of  the 
tenant's  goods  threatened  an  Injunction  if 
work  was  continued. 

(March  18,  1002.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  injuries  alleged  to  have  been 
eatued  by  the  fall  of  walls  for  the  main- 
tenance of  which  defendants  were  responsi- 
Me.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mestrs.  £dwln  F.  Conoly  and  Orla 
B.  Taylor,  for  plaintiffs  in  error: 

"The  owner  of  land  is  bound  to  use  or- 
dinary care  and  vigilance  to  keep,  not  only 
tlie  land,  but  the  structures  thereon,  in  a 
condition  of  reasonable  repair  and  secur- 
itv." 

'2  Shearm.  &  Redf.  Neg.  5th  ed.  §  702; 
Makoneif  v.  Libhey,  123  Mass.  20,  25  Am. 
Rep.  6;  Kirkpatrick  v.  Knapp,  28  Mo.  App. 
427;  Schcll  v.  Second  Nat.  Bank,  14  Minn. 
43,  Gil.  34 :  Ryder  v.  Kinsey,  62  Minn.  85, 
34  L.  R.  A.  557,  64  N.  W.  94;  Schwartz 
V.  Gilmorc,  45   111.  455,  92  Am.   Dec.  227. 

Defendants,  immediately  after  the  fire, 
acted  with  great  promptitude. 

If  a  tenant  is  in  the  actual  occupancy  and 
posse.<?sion  of  your  property,  and  he  prevents 
you  from  doin"  that  which  you  would  other- 
wise accomplish,  you  have  fulfilled  the  obli- 
gation of  diligence. 

No  person  shall  make  any  entry  into 
lands,  tenements,  or  other  possessions  but 
in  cases  where  entry  is  given  by  law;  and 

.Vers. — As  to  Individual  liability  for  IfaTllng 
wills  or  baiidinffs.  see  also,  in  this  series,  Ry- 
der T.  Kinsey  (Minn.)  34  L.  R.  A.  557.  and 
<wte;  Dettmpring  v.  English  (N.  J.  L.,  48  L.  R. 
^  106;  and  Waterhouse  v.  Joseph  Schlltz 
Brewing  Co.  (S.  D.)  48  L.  R.  A.  157. 
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in  such  cases  he  shall  not  enter  with  force, 
but  only  in  a  peaceable  manner. 

3  Comp.  Laws  1897,  §  11153,  p.  3334. 

The  Western  Salvage  Company's  men 
were  in  full  possession  of  the  premises,  and 
were  there  in  large  number.  They  gave 
out,  in  effect,  that  they  would  not  permit 
a  peaceable  entry. 

Dixon  V.  Waohenheimer,  0  Ohio  C.  C.  401. 

Mesara.  Bowen*  Dovc^laa,  &  Whiting, 
for  defendant  in  error: 

The  owners  of  this  building  cannot  free 
themaeNes  from  liability  for  the  failure  to 
perform  a  duty  which  they  alone  were 
bound  to  perform  by  simply  saying  that 
they  asked  somebody  else  to  do  it. 

Wilkinson  v.  Detroit  Steel  d  Spring 
Worka,  73  Mich.  405,  41  N.  W.  490;  Van 
Dusen  v.  Letellier,  78  Mich.  492,  44  N.  W. 
572;  Willcoco  v.  Hinea,  100  Tenn.  524,  45 
S.  W.  781;  Steppe  v.  Alter,  48  La.  Ann. 
363,  19  So.  147;  Olsen  v.  Meyer,  46  Neb. 
240,  64  N.  W.  954;  Mullen  v.  3t.  John,  57 
N.  Y.  567,  15  Am.  Rep.  530;  Sulzbacher  v. 
Dickie,  51  How.  Pr.  523;  Swanaon  v.  Me- 
nominee Electric  Light,  R.  &  P.  Co,  113 
Mich.  603,  71  N.  W.  1098;  Waterhouse  v. 
Joseph  Schlitz  Brewing  Co.  12  S.  D.  397, 
48  L.  R.  A.  157,  81  N.  W.  725;  Sessengut 
V.  Poaey,  67  Ind.  408,  33  Am.  Rep.  98; 
Shearm.  k  Redf.  Neg.  pp.  411,  412;  Whar- 
ton, Neg.  §§  185,  187;  Deford  v.  State,  use 
of  Keyaer,  30  Md.  204;  Thomp.  Neg.  899; 
Benaen  v.  Suarez,  28  How.  Pr.  511;  Worth- 
ington  v.  Parker,  11  Daly,  545. 

The  fact  that  the  wall  fell  was  prima 
facie  evidence  of  negligence  in  maintaining 
a  dangerous  wall. 

Barnov>aky  v.  Helaon,  89  Mich.  523,  15 
L.  R.  A.  33,  50  N.  W.  989;  Detzur  v.  D, 
Stroh  Brewing  Co.  119  Mich.  282,  44  L. 
R.  A.  500,  77  N.  W.  948;  Wooda  v.  Chi- 
cago d  O.  T.  R.  Co.  108  Mich.  396,  66  N. 
W.  328;  Sclwepper  v.  Hancock  Chemical 
Co.  113  Mich.  582,  71  N.  W.  1081;  Mullen 
V.  St.  John,  57  N.  Y.  567,  15  Am.  Rep.  630; 
Kearney  v.  London,  B.  d  S.  Coast  R.  Co. 
L.  R.  5  Q.  B.  411;  Cummings  v.  National 
Furnace  Co.  60  Wis.  612,  18  N.  W.  742,  20 
N.  W.  665;  Wiedmer  v.  New  York  Elev. 
R.  Co.  41  Hun,  284;  White  v.  Boston  d 
A.  R.  Co.  144  Mass.  404,  UN.  E.  652; 
Swa/nson  v.  Menominee  Electric  Light,  R. 
d  P.  Co.  113  Mich.  603,  71  N.  W.  1098; 
Oilcs  V.  Diamond  State  Iron  Co.  7  Houst. 
(Del.)  453,  8  Atl.  368;  Shearm.  &  Redf. 
Neg.  §  59;  Volkniar  v.  Manhattan  R.  Co. 
134  N.  Y.  418,  31  N.  E.  870. 

The  walls  of  this  building,  adjoining,  as 
they  did,  a  public  street,  if  maintained  In  a 
dangerous  condition  were  a  public  nuisance 
and  a  private  nuisance    to    those    owning 
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property  adjoining.  The  owners  are  liable 
for  all  the  consequences  that  ensue  from 
their  falling. 

Wood,  Nuisances,  §§  108,  113,  p.  114; 
Benscn  v.  Suarez,  28  How.  Pr.  611 ;  Cooley, 
Torts,  765;  Mullen  v.  BU  John,  57  N.  Y. 
667,  15  Am.  Rep.  630. 

It  was  defendant's  duty,  immediately 
after  the  fire,  to  go  upou  the  premises  at 
once,  and  put  them  in  a  safe  condition. 

Waterhouse  v.  Joseph  Schlitz  Brewing 
Co.  12  S.  D.  397,  48  L.  R.  A.  167,  81  N.  W. 
725;  Evans  v.  Murphy,  87  Md.  498,  40  Atl. 
109. 

The  owner  of  property  abutting  on  a 
highway  is  under  a  positive  duty  to  keep  i^. 
from  being  dangerous  to  the  public  by  rea- 
son of  any  defect  in  construction,  repair, 
use,  or  management,  which  reasonable  care 
can  guard  against. 

Peerless  Mfg,  Co.  v.  Bagley,  126  Mich. 
225,  53  L.  R.  A.  285,  85  N.  W.  568;  Cork 
V.  Blossom,  162  Mass.  330,  26  L.  R.  A.  256, 
38  N.  E.  495;  Steppe  v.  Alter,  48  La.  Ann. 
363.  19  So.  147;  Dixoti  v.  Wachenheimer, 
9  Ohio  C.  C.  401;  Dillon  v.  Hunt,  11  Mo. 
App.  240;  Knoop  v.  Alter,  47  La.  Ann.  570, 
17  So.  139;  Murray  v.  Usher,  117  N.  Y. 
542,  23  N.  E.  564;  Turner  v.  Hoar,  114  Mo. 
335,  21  S.  W.  737;  Daugherty  v.  Herzog, 
145  Ind.  255,  32  L.  R.  A.  837,  44  N.  E.  457 ; 
Schicarz  v.  Adsit,  91  111.  App.  676;  Lawvcr 
▼.  McLean,  10  Mo.  App*  591,  Appx.;  Burke 
V.  Ireland,  47  App.  Div.  428,  62  N.  Y.  Supp. 
465;  Schwartz  v.  Gilmore,  45  111.  455,  92 
Am.  Dec.  227;  Sessengut  v.  Posey,  67  Ind. 
408,  33  Am.  Rep.  98 ;  Schell  v.  Second  Nat. 
Bank,  14  Minn.  43,  Gil.  34;  Gorham  v. 
Gross,  125  Mass.  232,  28  Am.  Rep.  234; 
Factors'  d  T.  Ins.  Co.  v.  Werlein,  42  La. 
Ann.  1046,  11  L.  R.  A.  361,  8  So.  435;  Gray 
V.  Boston  Gaslight  Co.  114  Mass.  149; 
Wright  V.  Big  Rapids  Door  d  Blind  Mfg. 
Co.  124  Mich.  91,  50  L.  R.  A.  495,  82  N. 
W.  829;  Barnes  v.  Beirne,  38  La.  Ann.  280; 
Brennan  v.  Ellis,  70  Hun,  472,  24  N.  Y. 
Supp.  426;  Wertheimcr  v.  Saun/ters^  9.) 
Wis.  573,  37  L.  R.  A.  146,  70  N.  W.  824; 
Bonaparte  v.  Wiseman,  89  Md.  12,  44  L. 
R.  A.  482,  42  Atl.  918. 

Moore,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  obtained  a  judgment  against 
the  defendants,  who  have  brought  the  case 
here  by  writ  of  error.  A  large  number  of 
the  assignments  of  error  grow  out  of  the 
charge  of  the  judge,  and  his  refusal  to  give 
certain  requests  of  defendants,  so  that  it 
becomes  important  to  know  what  the  court 
charged  the  jury.  His  charge  was  as  fol- 
lows : 

''This  action  is  brought  by  Nicholas 
Laucr  against  the  defendants  for  damages 
resulting  from  an  injury  which  happened  to 
the  plaintiff  on  the  12th  day  of  December, 
1899,  on  Woodbridge  street  west,  by  reason 
of  the  collapse  of  the  east  wall  of  the  so- 
called  Palms  or  Krolik  building.  It  ap- 
pears from  the  testimony  that  there  had 
been  a  fire  some  time  previous  to  the  day 
on  which  the  wall  fell.  The  wall  fell  De- 
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cember  12,  1899.  The  fire  had  taken  place 
on  the  24th  day  of  November  of  the  same 
year.  The  defendants  in  this  case,  as  trus- 
tees of  the  Palms  estate,  were  the  owners 
of  this  building.  It  also  appears  that  the 
plaintiff  was  on  the  12th  day  of  December, 
and  for  about  a  year  prior  thereto,  in  the 
employ  of  Bloomgarden  k  Ellenstein,  com- 
mission merchants,  in  a  building  directly 
adjoining  the  Krolik  building  on  the  east. 
As  I  said,  the  fire  happened  on  the  24th  day 
of  November,  and  left  the  building  in  a 
condition  which  you  will  determine  from 
the  testimony  which  has  been  given  here. 
Defendants  were  not  responsible  for  the 
fire.  They  were  not  responsible  for  the  con- 
dition in  which  the  building  was  on  the 
morning  after  the  fire,  so  that,  if  this  acci- 
dent had  happened  on  the  morning  after 
the  fire,  I  should  probably  have  directed 
a  verdict  for  the  defendants;  but,  as  it 
happened  some  time  after  the  fire,  other 
questions  arise,  which  are  to  be  submitted 
to  you  for  determination  as  questions  of 
fact.  Although  the  defendants  were  not 
responsible  for  the  condition  in  which  the 
fire  left  the  building,  they,  however,  did 
owe  a  certain  duty  to  the  public  and  to 
the  adjoining  owners,  and  that  duty  was  to 
cori'ect  any  dangerous  condition  in  which 
the  building  might  have  been;  and,  if  they 
neglected  or  delayed  unnecessarily  the  per- 
formance of  that  duty,  they  are  chargeable 
with  negligence,  so  that  the  first  question 
for  you  to  determine  is,  What  was  the  con- 
dition of  the  east  w^all  of  that  building  on 
the  morning  after  the  fire,  and  for  all  the 
mornings  after  that  up  to  the  11th  day  of 
December, — the  day  prior  to  the  time  that 
the  east  wall  fell?  In  this  connection,  if 
you  find  that  the  east  wall  was  in  a  safe 
condition  up  to  the  night  of  December  11th, 
then  defendants  would  not  be  chargeable 
with  negligence  by  reason  of  any  delay  in 
taking  down  the  wall  or  fixing  the  building. 
In  determining  this  question,  you  will  con- 
sider all  the  evidence  of  the  people  who 
have  testified  both  from  personal  examina- 
tion, or  as  to  facts  in  relation  to  the  con- 
dition of  the  wall,  and  upon  hypothetical 
questions  based  upon  facts  in  the  case.  If, 
however,  you  find  that  the  east  wall  after 
the  fire,  and  up  to  the  11th  day  of  Decem- 
ber, was  in  an  unsafe  condition,  and  liable 
to  fall  or  be  blown  down  (and  by  T)eing 
blown  down'  I  mean  blown  down  by  rea- 
son of  its  not  being  in  a  reasonably  safe 
or  strong  condition  to  resist  the  strain  upon 
the  supporting  timbers),  or  that  it  was 
blown  down  by  reason  of  its  not  being  of 
a  proper  and  safe  construction,  sufficient  to 
resist  the  elements  at  all  seasons  and  in  all 
ordinary  weather,  and  under  such  extraor- 
dinary occurrences  as  are  likely  to  arise  in 
that  locality,  based  upon  past  experience  in 
that  locality,  you  will  find  for  the  plaintiff. 
I  charge  you  that  if  the  defendants  were 
guilty  of  negligence  in  allowing  such  a  wail 
to  stand  in  a  condition  which  you  find  was 
unsafe,  either  to  adjoining  buildings  or  the 
public  on  the  street,  you  should  find  for  the 
plaintiff,   if  by  the  exercise  of  reasonable 


1908. 


Laueb  v.  Palms. 


69 


diligence  j<m  believe  the  defendants  could 
have  put  the  wall  in  a  safe  condition  at  the 
time  it  became  unsafe^  or  between  that  time 
and  the  time  it  fell.  I  am  speaking  now 
of  the  time  between  the  fire  and  the  11th  of 
December.  An  unsafe  condition  would  be 
such  a  condition  that  it  would  not  be  able 
to  resist  the  elements  under  ordinary  cir- 
cumstances which  might  exist  in  that  local- 
ity, or  under  such  extraordinary  circum- 
stances as  might  happen  in  that  locality, 
judging  from  past  experience.  That  is,  if 
this  blow  which  arose  and  resulted  in  the 
throwing  down  of  the  wall  caused  it  to  fall 
because  of  the  weak  condition  of  the  wall, 
which  had  existed  prior  to  December  11th, 
these  remarks  apply.  If  it  was  an  extra- 
ordinary blow,  such  as  experience  in  that 
locality  would  not  have  forecast  as  possi- 
ble, then  the  liability  would  not  attach.  If 
yon  believe  that  the  east  wall  was  in  a 
dangerous  and  unsafe  condition,  and  was 
liable  to  fall  under  such  a  blow,  then  such 
a  wall  would  be  a  public  and  private  nui- 
sance as  to  those  owning  adjoining  proper- 
ty; and,  if  you  believe  that  by  reason  of 
such  unsafe  condition  the  walls  fell  and 
caused  this  injury,  the  owner  is  liable  for 
all  the  consequences  arising  therefrom.  I 
am  speaking  now  of  a  condition  existing 
between  the  time  of  the  fire  and  December 
11th.  I  shall  come  hereafter  to  conditions 
which  may  have  existed  after  December 
12th,  caused  by  the  falling  of  the  west 
wall.  If  you  find  that  after  the  fire  the 
wall  was  in  a  safe  condition,  you  will  not 
charge  the  defendant  with  anything  which 
might  have  been  done  before  December  11th 
to  put  it  in  a  safe  condition. 

•'l  will  give  you  the  fourth  request: 
'Fourth  Request.  In  considering  the  de- 
gree of  care  exercised  by  the  defendants  in 
and  about  the  repairing  of  the  building  in 
question  after  the  fire,  you  have  a  right  to 
consider  that  tne  defendants  and  their  agent, 
Mr.  Charles  L.  Palms,  are  not  architects 
and  contractors;  that  immediately  after  the 
fire  they  consulted  competent  architects  and 
builders,  and  were  guided  entirely  by  their 
judgment  as  to  what  was  necessary  to  be 
done;  and  that  they  acted  in  accordance 
with  the  directions  of  such  architects  and 
builders.'  It  became  their  duty  after  the 
fire  to  see  to  it  that  the  premises  or  walls 
of  this  building  were  in  a  safe  condition, — 
in  such  a  condition  that  people  would  not 
be  hurt  therefrom,  and  to  withstand  the 
elements  in  all  ordinary  weather  and  under 
such  extraordinary  occurrences  as  are  like- 
ly to  happen  in  that  locality,  based  on  past 
experience.  And  I  charge  you  further  that 
they  were  not  relieved  from  this  duty  by 
the  employment  of  architects  or  builders  if 
the  architects  and  builders  have  been  negli- 
gent in  the  performance  of  their  duty.  In 
eoosidering  the  condition  of  the  wall  dur- 
ing that  period,  and  in  considering  the  de- 
me  of  care  that  it  was  necessary  for  the 
defendants  to  exercise  in  and  about  the  re- 
paning  of  the  building  in  question  after  the 
fire,  you  have  the  right  to  consider  mat  the 
defendants  and  their  agents  were  not  archi- 
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tects  and  contractors ;  also  the  fact  that  im- 
mediately after  the  fire  they  consulted  com- 
petent architects  and  builders.  You  are  to 
judge  of  the  competency  of  these  men,  and 
you  will  consider  the  fact  that  they  were 
guided  entirely  by  their  judgment  as  to 
what  was  necessary  to  be  done,  and  acted 
entirely  in  accordance  with  the  suggestions 
of  such  builders.  That  is,  not  being  archi- 
tects or  builders  themselves,  it  was  the 
duty  of  the  defendants,  under  the  circum- 
stances, to  consult  competent  architects 
and  builders,  and  to  take  such  action  as 
was  necessary. 

"In  considering  the  matter  whether  the 
walls  were  in  a  dangerous  condition  after 
the  fire,  you  have  the  right  to  consider  that 
the  building  was  examined  by  competent 
architects  and  masons  and  builders,  who  ex- 
amined it,  not  only  with  reference  to  its 
present  safety,  but  also  with  reference  to 
its  capacity  to  bear  a  new  roof.  In  con- 
sidering tlie  question  as  to  whether  the  wall 
was  in  a  dangerous  condition,  and  the  dili- 
gence of  the  defendants  with  reference 
thereto,  you  have  the  right  to  consider  that 
the  plaintiff  and  other  people  in  buildings 
adjacent  to  such  building  continued  in  their 
daily  occupation  as  if  they  considered  the 
said  wall  m  a  safe  condition,  and  that  not 
until  the  west  wall  fell,  and  there  existed 
a  strong  wind,  such  as  occurred  on  the 
12th  of  December,  did  anybody  apprehend 
the  danger  from  the  falling  of  said  wall. 
If  you  find  that  they  were  ignorant  of  these 
conditions,  and  did  not  apprehend  any  dan- 
ger, you  will  not  consider  evidence  as  to 
what  was  done  afterwards  upon  the  wall, 
as  bearing  upon  the  question  as  to  what 
should  have  been  done  to  secure  its  safety. 
Defendants  were  only  bound  to  do  what  ap- 
peared at  the  time  necessary  to  be  done, 
and  they  were  to  be  guided  by  competent 
architects  and  builders;  and  if,  so  guided 
by  competent  architects  and  builders,  who 
were  not  negligent  in  the  performance  of 
the  duty  which  they  owe  to  the  defendants, 
they  did  not  consiaer  it  necessary  to  shore 
up  said  walls,  or  otherwise  proceed  to  shore 
or  brace  up  the  walls,  other  than  by  the  ex- 
istence of  the  joists  which  were  still  there 
before  the  falling  of  the  wall,  they  were  not 
negligent.  If,  however,  the  conditions  as 
they  existed  after  the  fall  were  new  con- 
ditions which  arose,  and  did  not  indicate 
prior  conditions,  they  are  not  to  be  consid- 
ered by  you  in  any  way  as  bearing  upon 
this  case,  or  bearing  upon  the  condition  of 
the  wall,  which  would  direct  the  defendants 
in  the  performance  of  any  duty.  The  mere 
fact  that  the  wall  fell  is  no  evidence  in  it- 
self of  its  defective  condition.  The  mere 
fact  that  the  wall  fell  does  not  fix  a  lia- 
bility upon  the  defendants  by  reason  there- 
of. It  is  the  duty  of  the  plaintiff  to  show 
you  that  the  wall  fell  by  reason  of  some 
negligence — some  nonfeasance  or  misfeas- 
ance— of  the  defendants;  that  they  either 
had  some  duty  to  perform  which  they  did 
not  perform,  or  did  something  which  they 
ought  not  to  have  done,  or  that  they  did 
badly  that  which  they  ought  to  have  done. 
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Either  one  of  these  things  must  appear  to 
you  before  you  can  attach  any  responsibil- 
ity to  the  defendants.  The  burden  of  proof 
is  upon  the  plaintiff  to  satisfy  you  in  ail 
these  respects.  By  'burden  of  pVoof*  I  mean, 
not  where  your  mind  has  formed  a  con- 
olusion,  because  there  the  burden  has  been 
satisfied;  but,  if  there  is  a  doubt  in  your 
mind,  the  benefit  of  that  doubt  is  to  be 
given  against  the  person  on  whom  the  bur- 
don  of  proof  rests.  Of  course,  if  your  mind 
is  ^satisfied  on  a  point,  there  is  no  doubt, 
and  then  no  question  as  to  the  burden  of 
proof  arises.  If  there  is  a  doubt  in  your 
mind  as  to  any  fact,  that  doubt  must  be 
cast  against  the  person  upon  whom  the 
burden  of  proof  rests,  and  in  favor  of  the 
person  upon  whom  the  burden  of  proof  does 
not  rest. 

"If  you  believe,  on  the  morning  after  the 
fire,  and  continuing  up  to  the  11th  day  of 
December,  the  wall  was  in  an  unsafe  condi- 
tion, and  that  by  ordinary  care  this  east- 
erly wall  could  have  been  so  strengthened 
as  to  have  prevented  this  accident,  and  if 
you  further  believe  that  the  wall  was  not 
braced  in  any  way,  then  that  constitutes 
negligence,  and  the  plaintiff  is  entitled  to 
recover.  I  say  that,  upon  the  theory  that 
you  may  find  that  the  wall  during  the  pe- 
riod was  in  an  unsafe  condition,  if  you 
should  so  find,  there  is  a  duty  upon  the  de- 
fendants to  brace  the  wall  and  put  it  in  a 
safe  condition,  and  they  would  be  chargea- 
ble with  a  result  of  that  neglect  unless 
there  were  reasons  shown  to  you  why  it 
could  not  be  done,  or  the  accident  befell 
from  reasons  beyond  their  control.  Under 
the  terms  of  the  lease  with  the  Kroliks,  if 
the  wall  was  in  an  unsafe  condition,  the 
defendants  had  a  right  to  enter  upon  the 
land,  and  they  should  have  insisted  upon 
the  right  until  they  were  restrained  by  the 
court,  to  put  the  building  in  condition,  if 
there  was  a  dangerous  condition  existing 
there.  They  had  a  right  to  enter  at  once, 
and  if  the  wall,  during  that  period,  up  to 
the  11th  day  of  December,  was  not  in  a  safe 
condition,  it  was  their  duty  to  go  in  and 
put  it  in  a  safe  condition.  If  you  deter- 
mine that  the  wall  was  in  a  safe  condition 
up  to  the  11th  day  of  December,  and  that 
it  waa  only  put  in  an  unsafe  condition  by 
reason  of  the  falline  of  the  west  wall  on  the 
morning  of  the  12th  of  December, — that  is, 
if  you  believe  there  was  sufficient  bracing 
to  hold  this  wall,  and  if  you  believe  that 
this  bracing  became  insufficient  or  had  been 
carried  away  by  any  other  means  growing 
out  of  ^he  falling  of  the  west  wall,  and 
that  the  falling  of  the  east  wall  resulted 
from  the  fall  of  the  west  wall,  putting  it 
in  an  unsafe  condition,  provided  it  was 
safe  except  for  that  happening, — then  the 
defendants  are  only  chargeable  with  a  duty 
arising  from  that  time  (that  is,  from  the 
time  when  the  wall  became  dangerous)  ; 
and.  under  that  condition  of  affairs,  it  is 
for  you  to  determine  what  reasonable  care 
and  diligence  the  defendants  might  have  ex- 
ercised to  have  put  that  wall  in  a  safe  con- 
dition between  the  time  of  its  becoming 
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unsafe  and  the  time  it  fell.  If  you  find  that 
the  time  was  too  limited  to  give  them  an 
opportunity  to  put  the  east  wall  in  a  safe 
condition  after  the  fall  of  the  west  wall, 
then  the  defendants  cannot  be  chargeable 
with  negligence.  If.  however,  you  find  that 
there  was  an  opportunity  for  their  receiv- 
ing information  of  the  condition  of  affair:*, 
and  after  receiving  such  information  they 
had  the  means  to  prevent  the  falling  of  the 
wall  before  it  did  fall,  which  was  some  time 
between  9  and  10  o'clock  in  thQ  morning, 
if  you  think  the  wall  could  have  been  braced 
by  the  exercise  of  reasonable  diligence  on 
the  part  of  tlie  defendants  before  that  time, 
then  they  are  chargeable  with  negligence  in 
not  having  exercised  that  diligence.  If. 
however,  the  time  was  so  short  that  they 
could  not  receive  information  or  do  the 
work,  then  they  are  not  chargeable  with 
negligence  in  this  matter.  I  will  leave  wiili 
you  the  question  whetlier  the  jilaintiff  was 
guilty  of  contributory  nogligonco.  If  he 
had  such  knowledge  of  tliest*  ctaiditions  that 
a  prudent  man  would  have  excrcisod  care 
to  avoid  the  danger,  why,  then,  lie  is  guilty 
of  contributory  negligence,  and  cannot  re- 
cover. 

"If  you  find  for  the  defendants,  it  is  of 
no  cause  for  action.  If  you  find  for  the 
plaintiff,  you  reach  the  measure  of  dam- 
ages, and  you  will  first  determine  bis  earn- 
ing capacity  at  the  time  of  the  accident. 
You  will  also  consider  his  occupation ;  the 
wages  he  had  been  earning  for  some  time 
prior  thereto.  Having  determined  that, 
you  will  determine  what  he  was  liable  to 
earn  in  the  future;  then  compute  the  pres- 
ent value,  based  upon  his  expectation  of 
life  and  his  age.  I  think  his  age  is  twenty- 
seven  years.  You  will  discount  each  an- 
nual payment,  and  you  will  determine  the 
amount  at  its  present  value;  and  you  will 
also  give  him  such  an  amount  as  will  com- 
pensate him  for  any  pain  and  suffering 
which  he  has  had  in  the  past,  resulting 
from  the  injury,  and  which  may  come  to 
him  in  the  future. 

"I  will  say  this,  further,  to  you:  That 
the  defective  condition  of  the  wall  is  some 
evidence,  and  may  be  considered  by  you  in 
connection  with  your  consideration  of  all 
the  facts  concerning  its  condition.  It  is 
evidence  in  the  case  for  you  to  consider. 
But  the  mere  fact  of  the  defective  condi- 
tion of  the  wall  does  not  establish  negli- 
gence. You  may  simply  consider  it  in  con- 
nection with  other  testimony.  You  will 
consider  the  testimony  of  all  the  witnesses, 
and  believe  them  as  you  see  fit,  and  as  ^ou 
think  they  are  worthy  of  belief.  Consider 
their  testimony,  and  consider  the  testimony 
of  the  experts.  Consider  the  opportunity 
which  the  experts  had,  and  their  character 
and  ability,  and  their  standing  in  the  com- 
munity in  their  line  of  work.  Consider  it 
in  connection  with  the  statements  which 
they  have  made  as  to  the  condition  of  af- 
fairs, 80  far  as  they  have  examined  the 
walls.  The  conclusion  which  you  form  in 
your  minds  may  be  influenced  more  or  less 
by  the  testimony  of  the  experts,  as  far  as 
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tLcy  have  testified,  and  have  had  an  oppor- 
tunity for  knowing  the  conditions  as  they 
existed  at  the  time  of  the  fall.  You  are  to 
determine  the  character  of  their  testimony, 
and  what  weight  is  to  be  given  to  it,  based 
upon  their  experience  and  ability  and  repu- 
t«ition,  and  based,  further,  upon  the  op- 
portunity which  they  had  to  examine  the 
wall,  and  the  examination  which  they  did 
make  of  the  work,  and  the  detailed  state- 
ments by  tliem  of  the  examinations  upon 
which  they  formed  their  opinion.  That  is 
all,  gc-ntlomen.     You  may  follow  an  officer." 

A  number  of  pages  of  the  brief  are  de- 
voted to  a  discussion  of  the  refusal  of  the 
iMurt  to  give  defendants*  fourth  request  to 
charge.  Evidently  this  is  done  imder  a 
misapprehension  of  what  the  court  did,  as 
it  appears  by  the  record  this  request  was 
given. 

In  addition  to  what  api)ears  in  the  charge, 
a  further  statement  is  necessary:  The  de- 
fendants owned  a  building  occupied  by  the 
wholesale  drv  goods  firm  of  A.  Krolik  &  Co., 
facing  on  Jefferson  avenue,  and  running 
through  to  Woodbridge  street.  This  build- 
ing had  a  frontage  of  about  43%  feet  on 
Jefferson  avenue,  and  was  about  200  feet 
deep,  extending  through  to  Woodbridge 
street.  It  was  constructed  of  brick;  was 
five  stories  and  a  basement  high  in  front, 
and  six  stories  in  the  rear,  on  Woodbridge 
street.  Adjoining  the  Palms  building  on 
the  east,  facing  on  Jefferson  avenue,  and 
running  back  to  an  alley  running  east  and 
west  from  Griswold  street,  between  Wood- 
bridge  and  Jefferson,  and  ending  at  the 
easterly  wall  of  the  Palms  building,  was  a 
building  occupied  by  C.  H.  Ritter  &  Co. 
The  Ritter  building  was  considerably  lower 
than  the  Palms  building.  South  of  the  al- 
ley, and  adjoining  the  southeasterly  or 
easterly  wall  of  the  Palms  building,  was  a 
comparatively  low  four-story  building 
owned  by  the  Hyde  estate.  It  was  much 
lower  than  the  Palms  building,  was  80  to 
90  feet  deep,  was  built  of  brick,  and  was 
occupied  by  the  firm  of  Bloomgarden  &  El- 
len.itein,  and  on  the  upper  floors,  in  part 
by  A.  Krolik  A  Co.  Adjoining  the  Palms 
building  on  the  west  was  the  Strong-Lee 
building,  occupied  by  the  Strong,  Lee  &  Co. 
dry-gtwjds  firm,  extending  from  Jefferson 
avenue  through  to  Woodbridire  street.  The 
westerly  wall  of  the  Palms  building  pro- 
jected above  the  roof  of  this  building  20 
feet  or  more.  On  the  night  of  Novembor 
24.  1899,  a  fire  broke  out  in  the  Palms  build- 
ing. It  started  in  the  upper  stories  of  the 
building.  It  was  a  hot  fire.  The  floor  of 
the  sixth  story  was  nearly  destroyed,  as 
was  the  roof.  The  testimony  of  a  number 
of  witnesses  was  introduced,  tending  to 
.«how  the  effect  of  the  fire  and  water  on  the 
brifk  walls,  and  that  the  result  of  the  fire 
and  the  force  of  the  strong  streams  of  cold 
water  upon  the  hot  walls  was  to  leave  the 
-side  walls  in  a  dangerous  condition.  It 
was  the  claim  of  the  plaintiff  that  the  fire 
Wt  the  walls  in  a  dangerous  condition,  and 
th^  defendants,  instead  of  promptly  repair- 
in?  them,  allowed  them  to  remain  so  until 
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the  night  of  the  11th  of  December,  when  a 
section  of  the  west  wall  fell,  followed  by 
the  falling  in  the  forenoon  of  the  12th  of  a 
section  of  the  east  wall  upon  the  roof  of  the 
Bloomgarden  building,  carrying  down  the 
roof  and  the  floors  of  that  building,  and 
forcing  the  front  walls  of  the  building  into 
the  street,  covering  the  plaintiff,  who  was 
near  the  curb,  in  the  street,  with  d^hri*}, 
and  inflicting  upon  him  injuries  from  which 
he  will  never  recover.  It  is  claimed  this 
occurred  when  the  wind  was  no  higher  than 
might  be  anticipated  at  that  time  of  year. 
It  was  the  claim  of  defendants  that  the  fire 
did  not  leave  the  walls  in  a  dangerous  con- 
dition; that  they  at  once  employed  two 
competent  builders  and  a  competent  archi- 
tect to  examine  them,  Who  pronounced  the 
walls  safe;  that  they  instructed  the  build- 
ers to  rebuild  so  soo'n  as  it  could  be  done; 
that  they  commenced  their  work,  when  they 
were  prevented  from  completing  it  by  a 
wreckage  and  salvage  company  to  whom 
Krolik  &  Co.  had  sold  the  goods;  that  the 
falling  of  the  walls  was  caused  by  a  very 
high  wind;  and  that  defendants  were  not 
negligent,  and  should  not  be  held  liable. 

After  the  verdict  a  motion  was  made  for 
a  new  trial.  In  overruling  the  motion,  the 
court  said:  "While  my  charge,  in  so  many 
words,  did  not  state  that  the  owner  of  land 
abutting  a  street  was  an  insurer  to  the 
wayfarer  upon  the  street  as  to  the  safety 
of  the  structures  upon  his  land,  yet  that  is 
the  spirit  in  which  the  charge  was  given. 
The  supreme  court  has  substantially  de- 
clared the  owner,  under  such  circumstances, 
to  be  an  insurer.  .  .  .  Therefore,  I  re- 
fuse to  grant  the  motion."  Counsel,  in 
their  brief,  say:  "It  was  and  is  our  con- 
tention that  the  defendants  were  not  insur- 
ers, and  were  only  chargeable  with  the  dam- 
age suffered  by  the  plaintiff  in  case  the  evi- 
dence showed  that  they  did  not  exercise  the 
diligence  that  ordinarily  prudent  men 
would  have  exercised  under  like  circum- 
stances. We  also  contend  that  the  evidence, 
as  a  whole,  established  that  they  had  exer- 
cised the  diligence  that  ordinarily  prudent 
men  would  have  exercised  under  like  condi- 
tions, because  they  had  acted  under  the 
circumstances  as  they  appeared  to  them 
after  having  made  reasonable  and  proper 
effort  to  ascertain  what  the  circumstances 
actually  were.  .  .  .  The  rule  is  one  of 
diligence,  not  insurance.  No  man  can  be 
justly  charged  with  having  neglected  that 
of  which  he  was  ignorant,  or  what  he  did 
not  discover  after  making  reasonable  and 
proper  efforts  to  ascertain  the  facts."  Of 
course,  the  case  is  to  be  determined,  not 
by  what  was  said  by  the  trial  judge  in 
overruling  the  motion  for  a  new  trial,  but 
by  what  was  done  and  paid  during  the 
progress  of  the  trial.  Very  exhaustive 
briefs  have  been  presented  by  counsel,  in 
which  a  very  large  number  of  authorities 
are  cited.  An  examination  of  them  shows 
a  want  of  harmony  in  the  decisions.  The 
important  questions,  however,  are  not  new 
in  this  court.  The  case  of  Wilkinson  v. 
Detroit   Steel   c6    Spring    Works,   73    Mich. 
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405,  41  N.  W.  4yU,  was,  in  principle,  much 
like  this  one.  In  that  case  a  portion  of  a 
building  fell.  It  was  claimed,  as  here,  that 
a  competent  architect  and  competent  build- 
er had  been  employed,  and  that  defendant 
was  guilty  of  no  negligence,  and  was  not 
liable.  In  speaking  for  the  court,  Justice 
Champlin  said:  "Complaint  is  made  by 
counsel  for  defendant  to  the  charges  given 
by  the  court,  aside  from  those  contained  in 
the  defendant's  requests.  He  maintains 
that  this  is  a  case  where  the  doctrine  rela- 
tive to  independent  contractors  should  be 
applied,  and  if  defendant  exercised  reason- 
able care  in  selecting  the  architect  who  fur- 
nished the  plans,  and  in  employing  compe- 
tent builders,  it  is  not  liable  for  the  injury 
occasioned  by  the  falling  structure.  .  .  . 
But  assuming,  for  the  purposes  of  this  case, 
that  Candler  Bros,  were  independent  con- 
tractors, and  engaged  to  build  and  finish  it 
according  to  certain  specified  plans  fur- 
nished to  them*  by  defendant,  and  did  so, 
still  I  do  not  think  the  defendant  was  re- 
lieved from  liability  under  the  facts  of  this 
case.  The  general  rule,  in  its  broad  sense, 
is  well  stated  in  Thomp.  Neg.  p.  899,  as 
follows:  'One  who  has  contracted  with  a 
competent  and  fit  person,  exercising  an  in- 
dependent employment,  to  do  a  piece  of 
work  not  in  itself  unlawful,  or  attended 
with  danger  to  others,  according  to  the 
contractors  own  methods,  and  without  his 
being  subject  to  control,  except  as  to  the 
results  of  his  work,  will  not  be  answerable 
for  the  wrongs  of  such  contractor,  his  sub- 
contractors or  his  servants,  committed  in 
the  prosecution  of  the  work.'  And  see  § 
25,  pp.  902,  903,  same  author.  There  are 
well-recognized  exceptions  to  the  general 
rule,  as :  *  ( 1 )  Where  the  contractor  is  not 
loft  to  pursue  his  own  methods  of  accom- 
plishing the  result,  but  is  furnished  by  the 
proprietor  with  plans,  which  he  agrees  to 
execute,  and  the  injury  results  from  a  de- 
fect in  the  plan;  (2)  when  the  work  com- 
pleted is  on  the  proprietor's  own  land,  and, 
as  completed,  is  a  nuisance,  the  party  wjio 
employed  another  to  do  it  is  responsible 
for  all  the  consequences,  for  then  the  maxim, 
Qui  facit  per  alium  facit  per  »e,  applies,  as 
well  as  the  maxim,  ''So  use  your  own  as  not 
to  injure  another's  property."  *  These  ex- 
ceptions appear  to  be  supported  by  all  the 
modem  authorities  upon  the  subject.  Thus, 
Andrews,  J.,  in  King  ▼.  yew  York  C.  d  H. 
R.  R.  Co,  66  N.  Y.  185,  23  Am.  Rep.  37, 
says:  'Whoever  directs  the  doing  of  an  act 
which,  when  done,  will  necessarily  be  the 
creation  of  a  nuisance,  will  be  personally 
responsible  for  a  special  injury  resulting 
therefrom  to  third  plersons,  whether  the  act 
is  performed  by  a  servant  or  contractor.' 
And  Peckham,  J.,  in  BenJien  v.  Suarez,  28 
How.  Pr.  511,  19  Abb.  Pr.  61,  says:  'An 
owner  has  no  right  to  erect  a  nuisance  on 
his  own  land  to  the  injury  of  his  neighbors. 
He  cannot  erect  so  weak  and  unsafe  a 
building  that  it  shall  fall  in  ordinary  times 
from  its  mere  insecurity  and  insufficient 
strength,  and  thus  injure  the  building  or 
property  of  his  adjoining  neighbor,  with- 
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out  being  liable  for  that  injury.*  It  is  un- 
necessary to  multiply  citations,  for  the  rea- 
son that  the  principle  is  founded  in  reason 
and  justice.  If  this  building  fell  from  its 
inherent  weakness  of  construction,  though 
built  according  to  the  plan,  was  it  a  nui- 
sance? It  was  located  between,  and  con- 
tiguous to,  two  public  highways.  It  fell, 
after  being  erected  four  or  five  months,  in 
a  calm  day,  without  any  apparent  cause, 
internal  or  external,  except  through  its  own 
weakness  and  inability  to  stand  longer.  I 
quote  from  Wood,  Nuisances,  §  113:  *  While 
a  man  hns  a  right  to  follow  his  own  tastes 
and  inclinations  as  to  the  style  and  char- 
acter of  the  building  that  he  will  eroct  upon 
his  own  land,  yet  he  has  no  right  to  erect 
and  maintain  there  a  building  that  is  dan- 
gerous by  reason  of  the  materials  used  in 
or  the  manner  of  its  construction,  or  that 
it  is  in  a  ruinous  condition,  and  liable  to 
fall  and  do  injury  to  an  adjoining  ow^ner  or 
the  public.  Such  a  building  on  a  public 
street  is  a  public  nuisance,  and  is  a  private 
nuisance  to  those  owning  property  adjoin- 
ing it;  and  if  the  building  falls  and  inflicts 
injury  upon  the  adjoining  owners  or  their 
property,  or  to  anyone  who  is  lawfully  in 
its  vicinity,  the  owner  is  liable  for  all  the 
consequences  that  ensue  therefrom.'  .  .  . 
The  law  imposed  upon  the  defendant,  when 
it  exercised  its  lawful  right  of  construct- 
ing a  rolling  mill  upon  its  premises  ad- 
joining a  public  highway,  the  duty  towards 
the  general  public,  having  the  right 
of  passing  along  or  lawfully  being  in  that 
highway,  to  so  erect  it  as  to  render  it  rea- 
sonably safe,  and  sufficiently  strong,  not 
only  to  resist  the  strain  upon  the  support- 
ing timbers  of  the  roof,  but  strong  enough 
to  support  the  roof  at  all  seasons,  in  all 
ordinary  weather,  and  also  under  such  ex- 
traordinary occurrences  as  were  likely  to 
arise  in  that  locality,  based  upon  past  ex- 
perience. And  this  duty  cannot  be  avoided 
by  employing  an  independent  contractor  to 
furnish  the  material  and  perform  the  work. 
Here,  if  the  testimony  ia  believed,  was  a 
trap,  constructed  according  to  defendant's 
plans,  dangerous  to  human  life,  and  liable 
at  any  time  to  fall  upon  and  injure  per- 
sons or  property  in  the  highway.  It  w:»s 
a  dangerous  nuisance,  and  was  b^ing  main- 
tained by  the  defendant.  It  cannot  escape 
liability  by  saying:  *It  was  built  accord- 
ing to  plans  which  I  procured,  by  » 
person  whom  I  employed.  I  acted  in  good 
faith  and  with  a  reasonable  care  in  select- 
ing my  architect  and  builder,  and  therefore 
I  have  discharged  my  whole  duty  in  the 
matter.*  The  reason  why  this  is  not  a  suf- 
ficient answer  is  plain:  The  injury  does 
not  arise  from  the  act  of  the  contractor 
during  the  performance  of  a  work  over 
which  defendant  had  no  control.  It  has 
employed  a  man  to  do  a  lawful  thing  in  an 
unlawful  manner.  It  employed  him  to  con- 
struct a  building,  which,  when  done,  neces- 
sarily resulted  in  the  creation  of  a  nui- 
sance. It  not  only  directed  the  act  to 
be  done,  but  it  maintained  the  nuisance 
until  it  fell  and  did  the  injury  complained 
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of.  The  charge  of  the  court  proceeded  upon 
the  wrong  basis,  as  to  excusing  liability  in 
a  case  like  this.  He  should  have  instructed 
them  that  if  the  building  was  so  constructed 
bj  defendant,  or  through  its  directions,  as 
to  be  insecure  and  unsafe,  and  of  such  in- 
herent weakness  as  to  fall  without  external 
or  internal  forces  acting  upon  it,  other  than 
the  ordinary  forces  to  which  it  would  be 
subject  in  the  locality,  and  the  business 
carried  on  in  such  building,  it  would  be  a 
nuisance,  and  the  defendant  would  be  lia- 
ble for  any  injury  caused  thereby  to  any 
person  lawfully  in  the  public  highway. 
The  obligation  to  construct  a  building  that 
would  be  safe  and  secure  was  primarily 
with  the  defendant,  and  could  neither  be 
delegated  nor  excused  by  employing  one  per- 
son to  prepare  plans,  and  another  person 
to  do  the  work,  and  resigning  all  control 
and  responsibility  into  his  hands.  The  ex- 
ercise of  reasonaole  care  in  the  creation  or 
maintenance  of  a  nuisance  can  never  be  an 
absolute  defense  to  an  action  for  an  injury 
occasioned  thereby."  Steppe  v.  Alter,  48 
La.  Ann.  363,  19  So.  147;  Bessengut  v. 
Po«cy,  67  Ind.  408,  33  Am,  Rep.  98;  Wood, 
Nuisances,  S§  109,  118.  See  also  Barnoic- 
aky  V.  Helson,  89  Mich.  523,  15  L.  R.  A.  33, 
50  N.  W.  989;  Detzur  v.  B.  Stroh  Brewing 
Co.  119  Mich.  282,  44  L.  R.  A.  500,  77  N. 
W.  948. 

In  the  case  at  bar  no  contract  had  been 
given,   though   the   architect    and   builders 
had  been  told  to  do  what  was  necessary  to 
be  done.     As  before  stated,  it  was  the  ciaiui 
of  the  defendants  the  walls  were  not  dan- 
.cerous,  but  the  fall  was  caused  by  an  un- 
usual wind,  and  testimony  was  given  tend- 
ing to  support  this  view.     We  have  already 
stated  the  claim  of  the  plaintiff.     The  opin- 
ion of  Justice   Champlin,    from    which   we 
have  quoted,  not  only  indicates  the  duty  of 
the  owners  of  the  building,  but  it  also  de- 
cides that  duty  cannot  be  delegated  to  an- 
other, so  as  to  excuse  the  owner  for  a  fail- 
ure to  perform  it.     See  also  Wharton,  Negf. 
f  184;  Scasengut  v.  Posey,  67  Ind.  408,  33 
Am.  Rep.   98;    Van  Duscn  v.  Leiellicr,  78 
Mich.  492,    44    N.   W.   572.     In   Deford   v. 
Btaie  use  of  Keyser,  30  Md.  179,  it  is  said: 
"But  althoug;h  it  may  be  that  Deford  is  not 
liable  for  the  acts  of  these  parties  by  rea- 
son of  any   such    relation    as    master   and 
KTvant,  it  does  not  follow  that  he  may  not 
be  responsible  for  the  consequences  result- 
ing from  the  defective  work  allowed  to  be 
done  by  them.     The  wall  was  in  course  of 
erection   on   his   premises   by   his  sanction, 
nnder  his   contract,    and    for   his    use    and 
benefit.     It  was  immediately  fronting  on  a 
pnbhc  street   in   a  large  city,  and,   if   the 
testimony  offered  on  the  part  of  the  plain- 
tiff be  true,  it  was  constructed  in  a  most 
defective  and  dangerous  manner, — so  much 
so  that  it  excited  the  alarm  and  apprehen- 
sion of  hundreds  of  people  as  they  passed, 
and  caused  them  to  avoid  the  pavement  in 
its  immediate  front.     If  this  be  so,  it  cer- 
tainly constituted  a  nuisance  for  which  De- 
ford would  be  liable.    And  the  fact  that  the 
vail  was  erected  by  others,  under  contract, 
ML.R.A. 


and  to  whom  he  did  not  bear  the  relation 
of  master,  will  not  excuse  him ;  for,  as  was 
said  by  Lord  Campbell  in  Ellis  v.  Sheffield 
Gas  Consumers  Co.  2  El.  ft  Bl.  767,  it  is  a 
proposition  absolutely  untenable  that  in  no 
case  can  a  man  be  responsible  for  the  act 
of  a  person  with  whom  he  has  made  a  con- 
tract. If  the  contractor  does  the  thing 
which  he  is  employed  to  do,  the  employer 
is  responsible  for  that  thing,  as  if  he  did  it 
himself.  And  in  all  cases  where  a  party  is 
in  possession  of  fixed  property,  he  must 
take  care  that  it  is  so  used  and  managed 
that  other  persons  shall  not  be  injured; 
and  whether  it  be  managed  by  his  own 
servants,  or  by  contractors  or  their  serv- 
ants, makes  no  difference  in  respect  to  his 
liability.  *lf  a  man  has  anything  to  be 
done  on  his  own  premises,  he  must  take  care 
to  injure  no  man  in  the  mode  of  conducting 
the  work.  Whether  he  injures  a  passenger 
in  the  street,  or  a  servant  employed  about 
his  work,  seems  to  make  no  difTerence.* 
Rapson  v.  Cuhitt,  9  Mees.  A  W.  713."  See 
the  cases  cited  in  this  opinion:  Evans  v. 
Murphy,  87  Md.  498,  40  Atl.  109;  Worth- 
ington  v.  Parker,  11  Daly,  545;  Stilzhacher 
V.  Dickie,  51  How.  Pr.  500.  The  last-named 
case  is  iustructive  upon  another  branch  of 
the  case.  It  is  claimed  that,  as  the  build- 
ers were  prevented  from  continuing  their 
work  by  the  wreckage  and  salvage  company 
to  whom  Krolik  &  Co.  had  sold  the  goods, 
defendants  are  excused  for  not  prosecuting' 
their  work  during  that  time.  The  testi- 
mony on  the  part  of  the  defendants  tends  to 
show  that  the  builders  were  interfered 
with  by  Krolik,  and  that  the  wreckage  and 
salvage  company  threatened  them  with  an 
injunction  if  they  continued  this  work. 
This  is  denied  by  Mr.  Krolik.  In  Sulz- 
hacher  v.  Dickie,  51  How.  Pr.  500,  it  is 
said:  The  defendant,  Dickie,  as  the  owner 
of  the  building,  had  a  right  to  put  on  a 
new  roof,  to  prevent  his  building  going  to- 
ruin;  a  landlord  having  the  rigfht.  during 
the  tenancy,  to-  enter  and  make  such  per- 
manent repairs  as  are  essential  to  prevent 
waste,  and  indispensable  to  the  due  protec- 
tion and  preservation  of  his  reversionary 
interest.  Taylor,  Land.  &  T.  174;  Proud 
v.  BoUis,  1  Bam.  &  C.  8."  Not  only  has 
the  landlord  a  right  to  do  what  is  neces- 
sary to  protect  his  interest  in  real  estate 
seriously  injured  by  fire,  but  if,  as  a  result 
of  the  fire,  the  walls  are  so  weakened  as  to 
become  a  source  of  danger  to  persons  pass- 
ing upon  the  street,  it  is  the  duty  of  the 
owner  to  enter  upon  the  building  and  make 
such  repairs  as  shall  be  necessary.  It  is 
not  believed  any  court  would  enjoin  the 
owner  from  performing  this  duty.  We  ap- 
prove what  was  said  upon  that  subject  by 
the  trial  judge  in  his  charge  to  the  jury. 
Bi-nsen  v.  Suarez,  28  How.  Pr.  511. 

Complaint  is  made  about  the  charge  of 
the  court  in  relation  to  the  question  of  dam- 
ages. Tlie  mortality  tables  were  introduced 
in  evidence.  The  age  of  the  plaintiff  was 
shown  and  his  earning  capacity.  His  in- 
juries are  of  a  permanent  character.  No 
written   request   was  preferred  by  counsel 
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upon  the  question  of  damages.  It  was  not 
suggested  to  the  judge  that  his  charge  left 
•out  any  essential  thing  upon  that  subject. 
While  it  might  have  been  \\'«I1  to  have  in- 
structed the  jury  more  in  detail,  we  cannot 
say  the  court  erred  in  his  charge. 

A  number  of  errors  are  assigned  upon 
the  admission  of  evidence.  We  have  exam- 
ined them,  but  do  not  think  it  necessary  to 


discuss  them.  The  case  waa  carefully  tried. 
The  rule  of  law  as  stated  by  the  judge  sub- 
stantially followed  the  opinion  of  Justiee 
Champlin  in  Wilkinson  v.  Detroit  Steel  d 
Spring  Works,  73  Mich.  405,  41  N.  W.  400. 
Judgment  is  affirmed. 


Long,  J.,  did  not  ait. 
ticcs  concurred. 


The  other  Jus- 


MINNESOTA  SUPREME  COURT. 


Emma  KOPLITZ,  Reapt,, 

V. 

City  of  ST.  PAUL,  Appt. 


(. 


.Minn. ) 


"•l.  Neffllirence  In  the  conduct  of  an- 
other irlll  not  be  imputed  to  a  party 
if  be  ncltlier  authorized  such  conduct,  nor 
participated  therein,  nor  had  the  right  or 
power  to  control  it. 

IB.  If,  hotvever,  t^vo  or  more  persona 
unite  in  the  Joint  prosecution  of  a 
common  purpose  under  such  circumstances 
that  each  has  authority,  expressed  or  Im- 
plied, to  act  for  all  in  respect  to  the  con- 
duct or  the  means  or  agencies  employed  to 
execute  such  conunon  purpose,  the  negligence 
of  any  one  of  them  In  the  management 
thereof  will  be  imputed  to  all  of  the  others. 

3.  The  plaintiff,  a  younff,  lady,  ^vran 
one  of  a  picnic  party  consisting  of 
young  men  and  ladies.  The  latter  fur- 
nished the  lunches,  and  the  former  the 
transportation. — an  omnibus  drawn  by  four 
horaes,  as  to  the  hiring  or  driving  of  which 
the  ladies  had  nothing  to  do.  The  convey- 
ance was  overturned,  and  the  plaintiff  In- 
jured, by  the  negligence  of  the  defendant  as 
to  one  of  its  streets,  and  the  contributory 
negligence  of  one  of  the  young  men,  who 
was  driving  at  the  time.  Held,  that  his  neg- 
llgence  cannot  be  imputed  to  the  plaintiff. 

(June  6,  1002.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Ramsey  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
lied to  have  resulted  from  defendant's  neg- 
ligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  E.  Markbam,  Frank- 
lin H.  QriggEf  and  Tkomas  McDermott, 
for  appellant: 

Where  two  or  more  persons  unite  in  the 
joint  prosecution  of  a  common  purpose 
under  such  circumstances  that  each  may  be 
deemed  to  have  authority  to  act  for  all,  or 
«o  that  each  has  a  right  and  bears  a  re- 
sponsibility in  respect  to  the  control  of  the 

«Headnote8  by  Stabt,  Ch.  J. 


means  or  agencies  employed,  then  the  negli- 
gence of  one  will  be  imputed  to  the  others. 

Follman  v.  Mankato,  35  Minn.  522,  o9 
Am.  Rep.  340,  29  N.  W.  317;  Cunningham 
y.  Thief  River  Falls,  84  Minn.  21,  86  N.  W. 
763;  Payne  v.  Chicago,  R.  /.  d  P.  R.  Co.  39 
Iowa,  623;  Neshit  v.  Garner,  75  Iowa,  314, 
1  L.  R.  A.  152,  39  N.  W.  516;  Wosika  v. 
St.  Paul  City  R.  Co.  80  Minn.  364,  83  N. 
W.  386;  Kessler  v.  Brooklyn  Heights  R. 
Co.  3  App.  Div.  426,  38  N.  Y.  Supp.  799, 

Mr.  Charles  H.  Taylor,  for  respond- 
ent: 

\Miatever  negligence  there  might  have 
been  in  the  conduct  of  Gibbons,  the  plaintiff 
in  this,  action  neither  authorized  nor  par- 
ticipated in  it;  nor  did  she  have,  or  in  fact 
exercise,  any  right  or  power  of  control  with 
respect  to  it. 

Follman  v.  Mankato,  35  Minn.  522,  59 
Am.  Rep.  340,  29  N.  W.  317. 

To  be  engaged  in  a  joint  enterprise,  so 
as  to  make  one  of  the  parties  thereto  re- 
sponsible for  the  acts  of  the  others,  the 
party  must  have  some  voice  in  the  control, 
management,  or  direction  of  the  enterprise. 

Kessler  v.  Brooklyn  Heights  R.  Co.  3  App. 
Div.  426,  38  N.  Y.  Supp.  799 ;  Knightstou^n 
V.  Musgrove,  116  Ind.  121,  18  N.  E.  462; 
Little  V.  Hackctt,  116  U.  S.  366,  29  L.  ed. 
652,  6  Sup.  Ct.  Rep.  391 ;  Ouverson  v.  Graf- 
ton, 5  N.  D.  293,  65  N.  W.  676;  New  York, 
L.  E.  d  W.  R.  Co.  V.  Steinbrenner,  47  N.  J. 
L.  161,  54  Am.  Rep.  126;  Union  P.  R.  Co. 
V.  Lapsley,  16  L.  R.  A.  800,  2  C.  C.  A.  149, 
4  U.  S.  App.  542,  51  Fed.  174;  Chicago 
City  R.  Co.  V.  Wall,  93  111.  App.  411;  Mor- 
Hs  V.  Metropolitan  Street  R.  Co.  63  App. 
Div.  78,  71  N.  Y.  Supp.  321;  Wosika  ▼.  St. 
Paul  City  R.  Co.  80  Minn.  364,  83  N.  W. 
386;  Cunningham  v.  Thief  River  Falls,  84 
Minn.  21,  86  N.  W.  763;  Beach,  Contrib. 
Neg.  3d  ed.  §§  59,  60,  116a. 

The  case  at  bar  is  not  one  where  two  or 
more  persons  unite  in  a  common  enterprise 
involving  the  direction  and  control  of  the 
movements  of  a  vehicle,  and  under  such  cir- 
cumstances that  each  must  be  held  to  have 
authority  to  act  for  all,  and  where  each 
bears  a  responsibility  in  respect  to  con- 
trolling the  means  or  agencies  employed. 


Note. — As  to  imputing  negligence  of  driver 
to  person  Injured  while  driving  with  him,  see 
also.  In  this  series,  Nlsbet  v.  Garner  (Iowa) 
1  L.  R.  A.  152,  and  note;  Becke  v.  Missouri 
V.  R.  Co.  (Mo.)  9  L.  R.  A.  157,  and  note; 
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Union  P.  R.  Co.  v.  Lapsley  (C.  C.  App.  8th 
C.)  16  L.  R.  A.  800;  Mullen  v.  Owosso  (Mich.) 
23  L.  R.  A.  693;  and  Illinois  C.  R.  Co.  v. 
McLeod  (Miss.)  52  L.  R.  A.  954. 
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Wasika  t.  Bt.  Paul  City  R.  Go.  80  Minn. 
364,  83  N.  W.  386;  Larkin  v.  Burlington, 
€.  J?,  d  y.  R,  Co.  85  Iowa,  492,  62  N.  W. 
430;  yew  York,  L.  E.  d  W.  R.  Co.  v.  Stein- 
brenner,  47  N.  J.  L.  161,  54  Am.  Rep.  126; 
ycMbit  V.  Gamer,  75  Iowa,  314,  1  L.  R.  A. 
1.52,  39  N.  W.  516;  Dean  v.  Pennsylvania 
R.  Co.  129  Pa,  514,  6  L.  R.  A.  144,  18  Atl. 
718. 

Start*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Th€  plaintiff  was  one  of  a  party  of  twen- 
ty-six   young    people    who    celebrated    the 
Fourth   of  July  last  by  a  picnic  at  Lake 
Johanna,    about    12    miles    from    St.    Paul. 
The  picnic  was  a  mutual  affair,  in  that  the 
party  consisted  of  about  an  equal  number 
of  young  men  and  young  women,  each  lady 
being  invited  and  escorted  by  a  gentleman, 
for  whom  and  herself  she  furnished  lunch; 
but  at  meal  time  the  several  lunches  were 
merged,  and  became  a  common  spread.   The 
ladies  had  nothing  to  do  with  the  matter  of 
the  transportation  of  the  party  to  and  from 
the  lake.     This  was  the  exclusive  business  of 
the  gentlemen,  with  which  the  ladies  had  no 
more  to  do  than  the  young  men  had  with 
the  lunches.     The  gentlemen  selected  one  of 
their  number  (Mr.  Gibbons)  to  manage  the 
transportation  of  the  party.     He  hired  for 
this  purpose  a  long,  covered  omnibus,  drawn 
by  four  horses,  and  a  driver  and  assistant, 
to  drive  the  party  to  the  lake  and  return. 
The  party  were  driven  to  and  from  the  lake 
in    this    conveyance,    with    the    hiring    of 
which,  or  the  payment  therefor,  or  the  con- 
trol thereof,  the  ladies,  including  the  plain- 
tiff, had  nothing  to  do,  other  than  may  bo 
inferred,  if  at  all,  from  the  fact  that  tliey 
were  members  of  the  picnic  party.     On  tlie 
return     trip,     when    the    conveyance    had 
reached  Dale  street,  in  the  city  of  St.  Paul, 
it  was  tipped  over,  by  reason  of  an  embank- 
ment therein,  whereby  the  plaintiff  was  in- 
jured.    At  the  time  of  the  accident  all  of 
the  party  were  riding  inside  of  the  omnibus, 
except   Mr.   Gibbons,   who  was   outside,   on 
the  driver's  seat,  with  the  driver  and  his 
assistant,  and  was  then  driving  the  horses: 
but  this  fact  was  unknown  to  the  plaintiff 
or  any  of  the  party  inside  of  the  convey- 
ance.    The  negligence  of  the  city  in  the  care 
of  the  street  was  the  proximate  cause  of 
the  plaintiff's  injury,  but  the  negligence  of 
Mr.  Gibbons  in  driving  the  horses  contrib- 
uted thereto.     The  plaintiff  was  personally 
free  from  any  negligence  in  the  pi-emises. 
This  action  was  brought  by  the  plaintiff  to 
recover    damages   on    account   of   such   in- 
juries, and  the  jury  returned  a  verdict  for 
$300,  and  a  special   verdict  that  Mr.  Gib- 
bons was  guilty  of  contributory  negligence 
in  driving  the  conveyance.    Thereupon  the 
defendant  moved  for  judgment  in  its  favor 
upon   the    special   verdict,   notwithstanding 
the  general  verdict  for  the  plaintiff.    The 
motion  was  denied,  and  judgment  entered 
for  the  plaintiff,  from  which  the  defendant 
appealed  to  this  court. 

The  only  question  for  our  decision  is 
whether  the  negligence  of  Mr.  Gibbons  must 
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be  imputed  to  the  plaintiff,  and  a  recovery 
denied  her  for  that  reason.  The  rule  as  to 
imputed  negligence,  as  settled  by  this  court 
in  cases  other  than  those  where  the  parties 
stand  in  the  relation  of  parent  and  child 
or  guardian  and  ward,  is  tnat  negligence  in 
the  conduct  of  another  will  not  be  imputed 
to  a  party  if  he  neither  authorized  such 
conduct,  nor  participated  therein,  nor  had 
the  right  or  power  to  control  it.  If,  how- 
ever, two  or  more  persons  unite  in  the  joint 
prosecution  of  a  common  purpose  under 
such  circumstances  that  each  has  authority, 
expressed  or  implied,  to  act  for  all  in  re- 
spect to  the  control  of  the  means  or  agencies 
employed  to  execute  such  common  purpose, 
the  negligence  of  one  in  the  management 
thereof  will  be  imputed  to  all  the  others. 
Follman  v.  Mankato,  35  Minn.  522,  59  Am. 
Rep.  340,  29  N.  W.  317;  Flaherty  v.  Minne- 
apolis d  8t.  L.  R.  Co.  39  Minn.  328,  sub 
nom.  Flaherty  v.  Northern  P.  R.  Co.  1  L, 
R.  A.  680,  4  N.  W.  160;  Howe  v.  Minneap- 
olis, 8t.  P.  d  8.  8.  M.  R.  Co.  62  Minn.  71, 
30  L.  R.  A.  684,  64  N.  W.  102;  Johnson  v. 
8t.  Paul  City  R.  Co.  67  Minn.  260,  36  L. 
R.  A.  586,  69  N.  W.  900;  Finley  v.  Chicago, 
M.  d  8t.  P.  R.  Co.  71  Minn.  471,  74  N.  W. 
174;  Wosika  v.  8t.  Paul  City  R.  Co.  80 
Minn.  304,  83  N.  W.  386 ;  Lammers  v.  Great 
Northern  R.  Co.  82  Minn.  120,  84  N.  W. 
728.  It  is  too  obvious  to  justify  discussion 
that  the  plaintiff  in  this  case  neither  ex- 
pressly nor  impliedly  had  any  control  over 
the  drivers  of  the  omnibus,  or  either  of 
them,  or  of  Mr.  Gibbons,  and  that  he  and 
she  were  not  engaged  in  a  joint  enterprise 
in  any  such  sense  as  made  her  so  far  re- 
sponsible for  his  negligence  in  driving  the 
horses  that  it  must  be  imputed  to  her.  The 
claim  of  the  defendant  to  the  contrary  is 
unsupported  by  the  facts  as  disclosed  by 
the  record. 

Judgment   affirmed. 


Michael  SCHREINER,  Appt., 

17. 

GREAT     NORTHERN     RAILWAY    COM- 
PANY, Respt. 


(. 


.Minn.. 


.) 


*1.  Peraona  having  no  Invitation  to 
«:o  upon  ratlvray  tracka»  but  who  walk 
thereon  for  their  own  convenience,  are  mere 
licensees,  taking  existing  conditions  as  they 
find  them,  and  cannot  require  the  railroad 
company  to  protect  them  from  dangers  which 
are  as  apparent  and  open  to  their  own  obser- 
vation as  to  the  company. 

2.     'Wliere     a     liceuaee     nvalklnar    upon 

^Ileadnotes  by  Lovely,  J. 


Note. — As  to  duty  of  railroad  company  to 
licensees  or  trespassers  on  track,  see  cases  In 
notes  to  Cincinnati,  I.  St.  L.  &  C.  R.  Co.  ▼. 
Cooper  (Ind.)  6  L.  R  A.  243:  Daniels  v.  New 
York  &  N.  B.  R.  Co.  (Mass.)  13  L.  R.  A.  248; 
and  Toomey  v.  Southern  P.  R.  Co.  (Cal.)  10 
L.  R.  A.  139;  also  Spicer  v.  Chesapeake  &  O. 
R.   Co.   (W.  Va.)    11  L.  R,  A.  885;  Patton  v. 
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railroad  tracks  'vraii  approached  by 
a  train,  and  stepped  therefrom  to  avoid  col- 
lision, but  was  pushed  upon  the  rails  by  a 
strnying  cow  pasturing  on  the  right  of  way, 
the  failure  of  the  company  to  build  the  stat- 
utory fences  cannot  be  held  the  proximate 
cause  of  the  accident,  for  which  it  would  be 
liable  to  answer  in  diamages. 

(May  16,  1902.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Wright  County  aua- 
taining  a  demurrer  to  the  complaint  in  an 
action  brought  to  recover  damages  for  per- 
jonal  injuries  alleged  to  have  been  caused 
by  defendant's  negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  G.  Middelstadt,  for  appellant: 

The  right  of  way  of  defendant's  roadbed 
has  been  continuously,  constantly,  and  no- 
toriously used  as  a  footpath  between  the 
villages  for  a  period  of  more  than  twenty- 
five  years,  with  the  knowledge  and  acquies- 
cence of  defendant  and  its  agents. 

Appellant  had  a  right  to  walk  on  said 
roadbed,  and  he  was  a  licensee,  and  not  a 
trespasser. 

a'arner  v.  Trumbull,  36  C.  C.  A.  361,  94 
Fed.  321;  Harriman  v.  Pittsburgh,  C.  d  St. 
L.  R.  Co.  46  Ohio  St.  11,  12  N.  E.  451; 
Thomas  v.  Chicago,  M.  &  St.  P.  R.  Co.  103 
Iowa,  649,  39  L.  R.  A.  399,  72  N.  W.  783; 
Troy  y.  Cape  Fear  d  Y.  Valley  R.  Co.  99  N. 
C.  298,  6  S.  E.  77;  Virginia  Midland  R.  Co. 
V.  White,  84  Va.  498,  6  S.  E.  573;  Cahill  v. 
Chicago,  M.  d  St.  P.  R.  Co.  20  C.  C.  A.  184, 
46  U.  S.  App.  85,  74  Fed.  285;  Nuzum  v. 
Pittsburgh,  C.  C.  d  St.  L.  R.  Co.  30  W.  Va. 
229,  4  S.  E.  242;  Felion  v.  Aubrey,  20  C. 
C.  A.  436,  43  U.  S.  App.  278,  74  Fed.  350; 
Clampit  v.  Chicago,  St.  P.  d  K.  C.  R.  Co, 
84  Iowa,  71,  60  N.  W.  673;  Western  d  A. 
R.  Co.  V.  Meigs,  74  Ga.  857;  Illinois  C.  R. 
Co.  V.  Vamadore  (Miss.)  15  So.  933;  Davis 
v.  Chicago  d  A'.  W.  R.  Co.  58  Wis.  646,  46 
Am.  Rep.  667,  17  N.  W.  406;  Townley  v. 
Chicago,  M.  d  St.  P.  R.  Co.  53  Wis.  626,  11 
N.  W.  55;  Mason  v.  Chicago,  St.  P.  M.  d  0. 
R.  Co.  89  Wis.  151,  61  N.  W.  300;  Chicago, 
B.  d  Q.  R.  Co.  V.  Qrablin,  38  Neb.  90,^56 
N.  W.  796,  57  N.  W.  522;  Keyser  v.  Chicago 
d  O.  T.  R.  Co.  56  Mich.  559,  56  Am.  Rep. 
405,  23  N.  W.  311;  Atchison,  T.  d  S.  F.  R. 
Co.  V.  Cross,  58  Kan.  424,  49  Pac.  599 ;  Bas- 
ton  V.  Georgia  R.  Co.  60  Ga.  339;  Studley 
V.  St.  Paul  d  D.  R.  Co.  48  Minn.  249,  51 
N.  W.  116. 

Respondent  is  liable  to  appellant  in  dam- 
ages for  his  alleged  injury.  It  is  a  duty 
imposed  by  the  statute  upon  respondent  to 
fence  its  railroad  for  the  benefit  of  the 
public. 

Rosse  V.  St.  Paul  d  D.  R.  Co.  68  Minn. 
216,  37  L.  R.  A.  591.  71  N.  W.  20;  JfickoU 


son  V.  Northern  P.  R.  Co.  80  Minn.  508,  85 
N.  W.  454;  Marengo  v.  Great  Northern  R. 
Co.  84  Minn.  397,  87  N.  W.  1117;  Magee  v. 
North  PacifiG  Coast  R.  Co.  78  Cal.  430,  21 
Pac.  114;  3  Elliott,  Railroads,  §§  1191- 
1193;  Union  P.  R.  Co.  v.  McDonald,  \o'2 
U.  S.  262,  38  L.  ed.  434,  14  Sup.  Ct.  Rep. 
619;  Texas  d  P.  R.  Co.  v.  Brown,  11  Tex. 
Civ.  App.  603,  33  S.  W.  146. 

Running  a  train  at  the  rate  of  35  miles 
an  how,  at  a  place  where  it  should  have 
anticipated  the  presence  of  persons,  is  neg- 
ligence towards  appellant,  for  which  it 
should  suffer  the  consequences. 

Nelson  v.  Chicago,  M.  d  St.  P.  R.  Co.  30 
Minn.  74,  14  N.  W.  300;  McKeller  v.  Moni- 
tor Twp.  78  Mich.  485,  44  N.  W.  412;  Lake 
Shore  d  M.  S.  R.  Co.  v.  Rosemweig,  113  Pa. 
519,  6  Atl.  545;  Potter  v.  Natural  Gas  Co. 
183  Pa.  575,  39  Atl.  7;  Isham  v.  Dow,  70 
Vt.  588,  45  L.  R.  A.  87,  41  Atl.  685;  Stev- 
ens v.  Dudley,  66  Vt.  158;  Wharton,  Neg. 
§  77;  Harriman  v.  Pittsburgh,  C.  d  St.  L. 
R.  Co.  45  Ohio  St.  11,  12  N.  E.  451;  Lane 
V.  Atlantic  Works,  111  Mass.  136. 

Messrs.  W.  E.  Dods«  and  E.  L.  Sutton,. 
for  respondent: 

Plaintiff  was  a  trespasser  upon  defend- 
ant's right  of  way  and  tracks,  and  there- 
fore cannot  recover. 

Smith  V.  Minneapolis  d  St.  L.  R.  Co.  2ft 
Minn.  419,  4  N.  W.  782;  Donaldson  v.  Mil- 
waukee d  St.  P.  R.  Co.  21  Minn.  293; 
Toomey  v.  Southern  P.  R.  Co.  86  Cal.  374, 
10  L.  R.  A.  139,  24  Pac.  1074;  Spicer  v. 
Chesapeake  d  0.  R.  Co.  34  W.  Va,  614,  11 
L.  R.  A.  385,  12  S.  E.  553;  Redigan  v.  Bos- 
ton d  M.  R.  Co.  155  Mass.  44,  14  L.  R.  A. 
276,  28  N.  E.  1133;  Lingenfelter  v.  Balti- 
more d  0.  fif.  W.  R.  Co.  154  Ind.  49,  55  N. 
E.  1021. 

The  failure  of  defendant  to  fence  its  right 
of  way  was  not  a  wrongful  omission  as  to 
plaintiff;  and  there  is  no  causal  connection 
between  such  omission  and  plaintiff's  in- 
jury. 

Akers  v.  Chicago,  St.  P.  M.  d  0.  R.  Co. 
58  Minn.  540,  60  N.  W.  669;  Toomey  v. 
Southein  P.  R.  Co.  86  Cal.  374,  10  L.  R.  A. 
139,  24  Pac.  1074;  Studley  v.  St.  Paul  d 
D.  R.  Co.  48  Minn.  249,  51  N.  W.  116;  Ryan 
V.  Rochester  d  S.  R.  Co.  9  How.  Pr.  463. 

Iiovely,  J.,  delivered  the  opinion  of  the 
court : 

Appeal  from  an  order  sustaining  a  gener- 
al demurrer  to  a  complaint.  The  facts  set 
forth  therein  may  be  briefly  stated  as  fol- 
lows: Defendant  operated  its  road  be- 
tween Waverly  and  Melrose  in  this  state. 
It  had  at  all  times  failed  to  comply  with 
its  statutory  duty  to  fence  its  tracks  be- 
tween these  places.  Plaintiff  was  injured 
while  walking  upon  defendant's  track  under 


East  Tennessee,  V.  &  G.  R.  Co.  (Tenn.)  12  L. 
R.  A.  184;  Clark  v.  Wilmington  &  W.  R.  Co. 
(N  C.)  14  L.  R«  A.  749 ;  Parker  v.  Pennsyl- 
vania Co.  (Ind.)  23  L.  R.  A.  652;  Ward  v. 
Southern  P.  Co.  (Or.)  23  L.  R.  A.  715;  Raines 
V  Chesapeake  &  O.  R.  Co.  (W.  Va.)  24  L.  R.  A. 
226-  Smith  v.  Norfolk  &  S.  R.  Co.  (N.  C.)  25 
L.  R.  A.  287;  Pickett  v.  Wllminirtoa  &  W.  R. 
68  L.  R.  A. 


Co.  (N.  C.)  30  L.  R.  A.  257;  Thomas  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  (Iowa)  39  L.  R.  A. 
399:  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Tartt 
(C.  C.  App.  7th  C.)  49  L.  R.  A.  98;  Becker  v. 
Louisville  &  N.  R.  Co.  (Ky.)  53  L.  R.  A.  267 ; 
and  Bogan  v.  Carolina  C.  R.  Co.  (N.  C.)  55 
L.  R.  A.  418,  with  note  as  to  doctrine  of  last 
clear  chance. 
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vbat  he  daims  to  have  been  an  implied  in- 1  Rep.  4G0;  Cusick  v,  Adam»,  115  N.  Y.  55, 
vitation.  His  pleading  in  this  respect  sub-  21  N.  E.  673;  Reardon  v.  Thompson,  149 
fitantially  alleles  that  the  public  have  used   Mass.  267,  21  N.  E.  369;  Rcdigan  v.  Bos 


the  railroad  right  of  way  and  its  roadbed 
ever  since  its  construction  to  walk  thereon, 
and  that  it  has  been  the  usual  custom  of 
the  people  who  live  at  Melrose,  Waverly, 
and  the  surrounding  country,  for  their  own 
convenience  and  benefit,  to  make  such  use 
of  the  tracks  daily  for  twenty-five  years, 
with  the  knowledge  of  defendant,  and  with- 
out objection  or  interference.  On  the  occa- 
sion of  the  accident  plaintiff  was  walking 


ton  d  M,  R,  Co.  156  Mass.  44,  14  L.  R.  A. 
276,  28  N.  E.  1133. 

The  fact  set  forth  in  the  complaint,  that 
defendant  had  neglected  its  statutory  duty 
to  fence  the  right  of  way,  is  not  available 
to  plaintiff,  for  it  must  be  presumed  that  he 
possessed  sufficient  intelligence  to  realize 
the  dangers  he  incurred.  The  duty  to  fence 
railways  is  required  as  a  police  regulation, 
to    prevent    cattle    from    straying    thereon, 


upon  the  tracks  between  the  places  re- ,  where  their  presence  might  cause  injury  to 
f erred  to.  A  freight  train  approached  from  ,  the  cattle,  as  well  as  property  in  transit, 
the  opposite  direction,  running  at  the  rate  or  to  the  lives  of  passengers.  The  presence 
of  35  miles  an  hour.  At  the  same  time .  of  foot  travelers  upon  such  right  of  way  in 
<!attle  were  pasturing  on  the  right  of  way.  |  no  manner  affects  the  operation  of  trains 
Plaintiff  stepped  from  the  rails  to  avoid  or  prevents  incursion  of  cattle  upon  the 
the  train,  and  while  it  was  passing  a  cow  |  same.  An  infant  of  tender  years,  incapa- 
ran  against  him,  threw  him  upon  the '  ble  of  exercising  intelligence  sufficient  to 
ground,  pushed  one  of  his  arms  upon  the  avoid  going  upon  the  tracks,  has  been  held 
rails,  whereby  he  received  severe  injuries,  [to  be  within  the  protection  of  the  fencing 
for  which  he  se^s  recovery.  The  construe- ,  statutes.  Rosse  v.  8t.  Paul  c6  D.  R.  Co.  08 
tion  of  the  complaint  most  favorable  to  Minn.  216,  37  L.  R.  A.  691,  71  N.  W.  20; 
plaintiff  is  that  he  was  on  the  railway  2^ickolson  v.  Northern  P.  R.  Co.  80  Minn, 
tracks  in  pursuance  of  a  usage  by  the  pub-  508,  83  N.  W.  454;  Marengo  v.  Great  North- 
lie,  which  was  permitted  without  objection  em  R.  Co.  84  Minn.  397,  87  N.  W.  1117, 
from  defendant.  It  does  not  go  further  and  cases  cited.  The  reason,  however,  for 
than  this.  Plaintiff  was  not  passing  over  this  protection,  does  not  extend  to  an  adult 
the  tracks  at  a  crossing  which  had  been  person  voluntarily  upon  the  track  for  his 
adopted  or  recognized  by  the  railway  com-  own  convenience.  The  plaintiff  might,  as 
pany,  but  was  simply  making  use  of  its  '  a  mere  licensee,  have  the  right  to  complain 
tracks  to  walk  thereon  from  one  place  to  of  a  wilful  act  by  defendant  in  running  him 
another,  which  is  a  practice  adopted  by  down,  or  of  traps  and  pitfalls,  which  would 
many  persons  for  pleasure  or  convenience,  be  an  allurement  to  unknown  danger;  but 
That  such  a  user  is  to  a  certain  extent  com- '  where  he  has  full  notice  of  conditions  which 
mon  is  well  known,  but  is  unquestionably  are  as  open  and  apparent  to  him  as  to  the 
dangerous,  and  ordinarily  regarded  as  an  railway  company  itself,  he  takes  the  risk 
intrusion  upon  the  legal  rights  of  the  rail-  of  injury  therefrom.  Aside  from  those  con- 
roads,  who  maintain  their  tracks  and  right  siderationa,  we  would  be  required  to  hold, 
of  way,  except  at  stations  and  crossings,  even  if  plaintiff  were  upon  the  tracks 
for  the  purpose  solely  of  operating  their  ^  through  an  express  invitation  from  defend - 
trains  thereon.  It  is  not  easy  to  see  how  ;  ant,  that  there  was  no  probable  or  natural 
such  a  user  by  the  public  could  be  wholly  relation  between  the  injury  he  received  and 
prevented  without  force,  which  would  be  at- 1  the  proximate  cause  of  the  same,  for  the 
tended  with  difficulties  that  might  not  be  ,  possibility  of  a  person  walking  upon  the 
overcome  without  the  imjKJsition  of  unnec-  tracks  being  pushed  thereunder  by  a  stray- 
essary  burdens  upon  the  railway  company, !  ing  animal  at  the  moment  when  a  *  tram 
and  it  may  well  be  doubted  whether,  upon  '  passes  is  so  remote  that  the  railway  com- 
the  allegations  of  the  complaint,  the  plain-  pany  could  not  be  required  to  anticipate 
tiff  was  not  a  trespasser  upon  the  defend- 1  that  so  unusual  and  peculiar  a  combination 
ant*s  property  at  the  time  he  sustained  his  of  circumstances  as  occasioned  this  accident 
injury;  but  it  is  not  necessary  to  so  hold  .  would  happen.  We  have  found  no  parallel 
in  this  case.  Conceding,  however,  that ,  case  to  this,  and  we  apprehend  that  the  pe- 
plaintiff  had  defendant's  permission,  resting  culiar  incidents  set  forth  in  the  complaint 
upon  the  usage  of  the  public,  to  walk  upon  j  under  review  would  strike  the  average  mind 
its  tracks,  in  availing  himself  of  that  priv-  i  as  extremely  outrS  and  singular.  Persons 
ilege  he  was,  at  best,  a  mere  licensee.  His  upon  railroad  tracks,  even  by  express  invi- 
presence  thereon  was  not  expressly  invited,  I  tation,  may  reasonably  be  expected  to  avoid 
and  was  of  no  advantage  to  the  defendant. ;  dangers  from  trains.     This  is  the  rule,  even 


Where  a  licensee,  for  his  own  benefit,  is 
upon  the  property  of  another,  without  ob- 
jection from  the  owner,  such  owner  owes  no 


at  grade  crossings,  and  it  would  likewise  be 
supposed  that  they  might  avoid  contact 
with  cattle  straying  upon  the  right  of  way, 


duty  to  guard  such  licensee  or  visitor ;  and  either  avoid  contact  therewith  or  pro- 
against  the  obvious  risks  and  dangers  which  |  tect  themselves  from  injury  by  them ;  hence 
exist  thereon.     In  other  words,  the  licensee   it  must  be  held  that  the  failure  to   fence 


or  visitor  roust  take  care  of  himself  in  using 
the  premises  as  he  finds  them,  and  is  not 
entitled  to  be  protected  from  existing  con- 
ditions upon  the  property  in  their  ordinary 
state.  Sullivan  ▼.  Waters,  14  Ir.  C.  L. 
58  L.  R.  A. 


the  right  of  way  against  the  straying  ani- 
mal was  not  the  proximate  cause  of  plain- 
tiff's injury.  Nelson  v.  Chicago,  M.  d  St. 
P.  R.  Co.  30  Minn.  74,  14  N.  W.  SHO;  OrnfT 
V.  Dulvth  Imperial  Mill  Co.  68  Minn.  333, 
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69  N.  W.  1049;  Johansan  v.  Hotcells,  55 
Minn.  61,  66  N.  W.  460;  Barrett  v.  Great 
Sorthem  R.  Co.  75  Minn.  113,  77  N.  W. 
540;  Weiael  v.  Eastern  R.  Co,  79  Minn.  245, 
82  N.  W.  676. 

Our  conclusion  is  that  the  demurrer  tra« 
properly  sustained,  and  the  order  appealed 
from  is  affirmed. 


8TATE    of    Minnesota    eof    rel.    Frank    D. 
FREEMAN,  Appt,, 

V. 

Bernard  ZIMIklERMAN  et  aL,  Respts, 


(. 


.Minn. 


.) 


*1.  Leflrlslative  srants  of  power  to  ma- 
ntel iialltlen,  intended  to  secure  the  pretf- 
eryatlon  of  the  public  health,  and  to  provide 
for  the  enforcement  of  proper  and  necessary 
sanitary  reflations  to  prevent  the  spread  of 
contagious  diseases,  are,  notwithstanding  the 
individual  liberty  of  the  citizen  Is,  in  a 
measure,  Involved,  entitled  to  a  broad  and 
liberal  construction  by  the  courts,  In  aid  of 
the  beneficial  purposes  of  their  enactment. 

9,  The  T-arionii  proviHlona  of  a  n&iinlcl- 
pnl  charter,  adopted  under  the  Constitu- 
tion authorizing  cities  to  frame  their  own 
charters,  as  to  subjects  properly  belonging 
to  the  government  of  municipalities,  have  all 
the  force  and  effect  of  legislative  enactments. 

5.  The  provlaloim  of  the  charter  of  the 
city-  of  St.  Paal,  adopted  under  and  pur- 
suant to  constitutional  authority,  providing 
for  a  commissioner  of  health,  and  defining 
his  duties, — Held,  valid,  and,  as  respects  the 
duties  there  imposed  on  such  commissioner, 
self-executing,  requiring  no  action  on  the 
part  of  the  board  of  health  or  the  city  coun- 
cil to  authorize  the  performance  of  the  same. 

4.  A  seneral  arrant  of  po'^ver,  In  broad 
and  coniprehcnwlve  termn,  to  do  all 
acts  and  make  all  rules  and  regulations 
deemed  necessary  and  expedient  for  the  pres- 
ervation of  the  public  health,  vests  in  the 
authorities  to  whom  granted  power  to  en- 
force, in  cases  of  emergency  rendering  it  rea- 
sonably necessary  In  the  Interests  of  the  pub- 
lic health,  and  for  the  prevention  of  the 
spread  of  smallpox,  a  regulation  requiring 
children  to  be  vaccinated  as  a  condition  to 
their  admission  to  the  public  schools. 

6,  Such  a  resnlation  made  by  the  com- 
nii««ioner  of  health  of  the  city  of  St. 
Paul, — Held,  valid  and  enforceable. 

(June  6,  1902.) 

APPEAL  by  relator  from  an  order  of  the 
District  Court  for  Ramsey  County  de- 
nying a  writ  of  mandamus  to  compel  the  ad- 
mission of  relator's  child  into  the  public 
school.     Affirmed. 

•Headnotes  by  Bbown,  J. 


Note. — For  other  cases  in  this  series  as  to 
vaccina tlon  as  condition  of  attending  school, 
see  Duffield  v.  Wiillamsport  School  Dist.  (Pa.) 
2n  L.  K.  A.  152,  and  note;  Blssell  v.  Davison 
(Conn.)  29  L.  R.  A.  251;  State  eof  rel.  Adams 
V.  lUirdge  (Wis.)  37  L.  R.  A.  157;  Potts  v. 
Breen  (111.)  39  L.  R.  A.  152;  Blue  v.  Beach 
(Ind.)  50  L.  R.  A.  64;  and  Mathews  v.  School 
Dist.  No.  1  Bd.  of  Edu.  (Mich.)  54  L.  R.  A. 
736. 
58  L.  R.  A. 


Section  33,  chap.  10,  of  the  charter  of  St. 
Paul  is  as  follows:  Said  commissioner  of 
health  shall  always  have  on  hand,  so  far  as 
practicable,  a  sufficient  quantity  of  vaccine 
virus;  and  he  shall  vaccinate  and  revacci- 
nate,  without  charge,  all  persons  over  five 
(6)  years  of  age  who  may  apply  to  him  for 
that  purpose;  and  he  shall  give  certificatos 
to  children  of  school  age  who  hare  been  suc- 
cessfully vaccinated,  and  require  such  cer- 
tificates for  admission  to  the  public  schools. 

Further  facts  appear  in  the  opinion. 

Mr.  Frederic  A.  Pike,  for  appellant: 

Regarding   schools,  the  statutes    provide: 

1.  As  to  rights  of  pupils  and  parents: 
That  admission  shall  be  free  "to  all  per- 
sons" of  defined  age. 

Gen.  Stat.  1894,  §§  3648,  3697. 

2.  As  to  the  duties  of  parents :  That  "ev- 
ery parent  having  control  of  any  child"  of 
defined  age  "shall  be  required  to  send  such 
child"  to  school. 

Gen.  Stat.  1894,  §  3778. 

3.  As  to  the  duty  of  teachers:  That  ev- 
ery teaclier  "shall  receive  all  persons  sent 
to  him,"  of  defined  age  and  residence. 

Gen.  Stat.  1894,  §  3694. 

AH  that  the  people  of  this  state,  through 
their  representatives,  have  wished  to  enact 
regarding  the  prevention  of  epidemics,  vac- 
cination, infectiously  diseased  persons,  and 
the  health  of  schools,  has  been  fully  and 
plainly  expressed  in  the  health  act,  §$  7045^ 
7069,  7074,  7070. 

In  the  absence  of  a  statute  authorizing 
compulsory  vaccination,  or  requiring  vac- 
cination as  a  condition  of  the  right  of  at- 
tending the  public  schools,  a  rule  excluding 
therefrom  unvaccinated  children  cannot  be 
sustained. 

f'^tate  ex  rel.  Adams  v.  Burdge,  95  Wis. 
390,  37  L.  R.  A.  157,  70  N.  W.  347;  PotU 
v.  Breefi,  167  111.  76,  39  L.  R.  A.  152,  47  N. 
E.  81. 

The  exclusion  of  unvaccinated  pupils  from 
the  public  schools,  in  the  absence  of  any  ex- 
press statute  establishing  that  rule,  or  im- 
posing it  as  a  condition  upon  the  privilege 
of  attending  school,  can  be  justified  only  un- 
der rules  and  orders  of  the  board  of  health 
in  the  pxeroise  of  the  general  powers  con- 
ferred upon  them  bv  statute. 

Blue  V.  Beach,  155  Ind.  121,  50  L.  R.  A. 
64,  56  N.  E.  89. 

Ou  petition  for  rehearing. 

The  charter  cannot  repeal,  amend,  or  mod- 
ify state  law.  The  enabling  act,  as  well  as 
the  Constitution,  is  explicitly  to  the  con- 
trary. 

Section  33  is  not.  and  cannot  be,  alter- 
nately oporative  and  inoperative.  It  clear- 
ly moans  that  the  health  commissioner  shall 
give  certificates  to  children  who  have  been 
successfully  vaccinated,  and  who  require 
such  certificjitos. 

Mef^ars.  Franklin  H.  Origss,  James  E. 
Markliani,  and  Tlionias  H.  MeDermott 
for  respondents. 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

Mandamus    to    compel    respondents,    who 
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are  members  of  the  board  of  school  inspect- 
ors for  the  city  of  St.  Paul,  to  admit  Edith 
Freeman,  a  child  eight  years  of  age,  and  a 
resident  of  that  city,  to  the  public  schools 
of  said  city.  She  was  refused  admission  be- 
cause of  the  fact  that  she  had  not  complied 
with  certain  regulations  of  the  board  requir- 
ing pupils  to  be  vaccinated.  Respondents 
had  judgment  in  the  court  below,  and  re- 
lator appeals. 

The  cause  came  on  for  trial  in  the  court 
below  upon  the  allegations  contained  in  the 
writ  and  respondents'  answer.  The  trial 
court  submitted  three  questions  to  a  jury, 
namely:  "(1)  Was  there  in  the  month  of 
January,  1901,  an  epidemic  of  smallpox  in 
St.  Paul^  or  in  the  territory  tributary  there- 
to, or  was  there  at  the  time  danger  to  the 
public  health  from  the  existence  and  threat- 
ened spread  of  such  disease?  (2)  Is  vac- 
cination a  preventive,  or  does  it  materially 
assist  in  preventing  the  disease?  (3)  Un- 
der the  conditions  as  they  existed  in  Janu- 
ary, 1901,  waa  it  a  reasonable  regulation  to 
require  children  attending  the  public  schools 
of  the  city  of  St.  Paul  to  have  been  vacci- 
nated within  five  years?"  The  jury  an- 
swered each  question  in  the  affirmative. 

The  question  whether  the  public  authori- 
ties may  require  the  vaccination  of  children, 
as  a  condition  precedent  to  their  right  to  at- 
tend public  8<^ool8,  has  been  much  discussed 
by  the  courts.  The  authorities  are  not  uni- 
form on  th^  subject.  By  some  courts  it  is 
held  that  the  power  exists  and  may  be  ex- 
ercised without  regard  to  the  existence  of 
an  emergency  occasioned  by  an  epidemic  of 
smallpox;  other  authorities  limit  the  right 
to  exercise  the  power,  whether  expressly 
conferred  by  legislative  enactment  or  not,  to 
the  presence  of  an  epidemic,  and  when  there 
is  imminent  danger  of  the  disease  spread- 
ing among  the  people  of  the  community; 
and  by  still  other  courts  that,  even  without 
legislative  authority,  health  oflUcers  possess 
the  power  to  impose  such  conditions,  and 
may  enforce  them  in  cases  of  emergency 
amounting  to  "an  overruling  necessity." 
An  interesting  discussion  of  the  subject  may 
be  found  in  4  Law  Notes,  224.  But  what- 
ever may  be  the  correct  rule  to  apply  to 
controversies  of  this  kind,  if  the  power  may 
be  exercised  under  any  circumstances,  where 
legislative  authority  has  been  granted,  it 
should  be  where,  as  in  the  case  at  bar,  there 
is  an  epidemic  of  smallpox',  and  imminent 
danger  of  its  spreading.  The  courts  are  not 
concerned  with  the  question  of  the  efficacy 
of  this  treatment,  nor  with  considerations 
relative  to  its  necessity  and  propriety  as  a 
police  r^ulation,  except,  perhaps,  in  those 
cases  where  an  abuse  of  power  is  pleaded 
and  shown.  The  treatment  may  be.  as 
claimed  by  some,  a  gross  interference  with 
individual  liberty,  or,  as  claimed  by  others, 
a  certain  preventive  of  a  much-dreaded  dis- 
ease, and  the  spread  of  the  same,  and  there- 
fore a  great  public  benefactor.  We  are  not 
to  be  understood  as  expressing  an  opinion 
upon  the  merits  of  the  treatment.  It  was 
said  by  the  supreme  court  of  the  state  of 
Indiana  that  ''tne  question  is  one  which  the 
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legislature  or  boards  of  health,  in  the  ex- 
ercise of  the  powers  conferred  upon  them, 
must  .  .  .  determine,  as  the  law  af- 
fords no  means  for  the  question  to  be  sub- 
jected to  judicial  inquiry  or  determination." 
Blue  V.  Beach,  155  Ind.  121,  50  L.  R.  A.  64, 
56  N.  E.  89.  This  is  in  line  with  the  gen- 
eral rule  that  the  exercise  of  the  police 
power  is  a  matter  resting  in  the  discretion 
of  the  legislature,  or  the  board  or  tribunal 
to  which  the  power  is  delegated,  in  the  ex- 
ercise of  which  power  the  courts  will  not  in- 
terfere, except  where  the  regulations  adopt- 
ed for  that  purpose  are  arbitrary,  oppres- 
sive, and  unreasonable.  State  v.  Barge,  82" 
Minn.  256,  63  L.  R.  A.  428,  84  N.  W.  911  ^ 
yorthtcestem  Tcleph.  Exch.  Co.  v.  Minne- 
apolis, 81  Minn.  140,  53  L.  R.  A.  175,  83  N. 
W.  527,  86  N.  W.  69 ;  18  Am.  &  Eng.  Enc 
Law,  p.  746.  But  these  suggestions  are  only 
incidental,  and  of  no  particular  importance. 
Counsel  for  relator  does  not  contend  that 
the  subject  is  not  within  the  control  of  the 
legislature,  and  may  not  be  delegated  to 
municipal  authorities.  His  main  conten- 
tion, and  upon  which  he  relies  for  reversal^ 
is  that  the  legislature  of  the  state  has  never 
conferred  the  power  upon  the  board  of  edu- 
cation, the  common  council,  or  the  health 
officers  of  the  city  of  St.  Paul,  and,  further, 
if  it  be  shown  that  authority  has  been  so 
conferred,  that  it  does  not  appear  to  have 
ever  been  put  into  operation  by  them,  and 
was  not  acted  on  by  respondents  in  this 
case.  Whether  such  authority  has  been 
conferred  is  the  principal  question  in  the 
case. 

We  may  adopt  for  present  purposes  the 
rule  that  the  power  to  enforce  vaccination, 
as  a  condition  to  the  right  of  admission  to 
the  public  schools,  may  be  exercised  by  local 
authorities  in  cases  of  emergency  only,  and 
not  then  unless  expressly  or  by  fair  impli- 
cation conferred  upon  them  by  the  legisla- 
ture; and,  if  that  power  be  found  wanting 
in  this  case,  a  reversal  must  follow.  That 
there  was  an  emergency  prompting  the  ac- 
tion of  respondents  in  this  case,  and  that 
vaccination  is  effective  for  the  purposes 
claimed  for  it,  and  that  to  require  all  chil- 
dren to  be  vaccinated  was  a  proper  and  rea- 
sonable regulation,  are  questions  which  not 
only  the  local  authorities  have  determined, 
hut  which  the  verdict  of  the  jury  affirms. 
It  remains  to  inquire  whether  the  power  ex- 
isted, and  whether  the  proceedings  com- 
plained of  were  founded  thereon.  The  basis 
of  the  authority,  whether  exercised  directly 
by  the  legislature,  or  through  local  officers, 
is  the  police  power.  This  the  legislature 
may  in  all  cases  itself  exercise  in  the  in- 
terests of  the  public  health  and  welfare,  or 
delegate  to  municipal  authorities  and  in- 
ferior boards  and  tribunals.  There  is  no 
claim  that  the  legislature  itself  has  ever  im- 
posed vaccination  as  a  condition  precedent 
to  the  right  of  children  to  attend  the  public 
schools  of  St.  Paul,  and  we  turn  at  once  to 
the  question  whether  the  authority  to  en- 
force such  a  regulation  has  ever  been  dele- 
gated to  the  authorities  of  that  city. 

The  authority  of  boards  of  health  legally 


80 


MiNMBsoTA  Supreme  Court. 


Junk, 


organized  in  cities  and  villages  of  this  state, 
or  other  bodies  designated  to  act  as  boards 
of  health,  is  prescrioed,  as  a  rule,  by  gen- 
eral enactments  of  the  legislature,  or  by  mu- 
nicipal charters.  Power  is  usually  con- 
ferred in  ample  measure  to  secure  the  pres- 
ervation of  the  public  health,  and  to  provide 
for  the  enforcement  of  all  proper  and  nec- 
essary sanitary  regulations,  and  for  the 
summary  suppression  of  all  conditions  det- 
rimental to  the  lives  and  health  of  the  peo- 
ple. In  view  of  the  importance  of  the  in- 
terests confided  to  the  care  of  health  offi- 
cers, the  various  statutes  conferring  such 
powers  should,  notwithstanding  the  individ- 
ual-liberty of  the  citizens  is  in  a  large  meas- 
ure involved,  receive  a  broad  and  liberal 
<-onstruction  in  aid  of  the  beneficial  pur- 
poses of  their  enactment.  Parker  &,  W. 
Public  Health  &  Safety,  {  79.  And  the 
courts  should  be  cautious  in  declaring  any 
curtailment  of  their  authority,  except  upon 
4'lear  grounds.  (Jrcgory  v.  Netv  York,  40 
N.  Y.  273.  With  this  rule  in  mind,  we 
shall  consider  some  of  the  sections  of  the 
statutes  which  are  relied  upon  to  confer  the 
authority  exercised  in  this  case.  Gen.  Stat. 
1804.  §  7048,  provides,  among  other  things, 
that  all  villages  and  cities  in  the  state  shall 
liave  a  board  of  health,  to  be  chosen  and 
consist  of  the  number  as  therein  designated, 
"anything  in  the  charter  of  any  such  vil- 
lage, or  city  to  the  contrary  notwithstand- 
ing." It  also  provides  that  "such  boards 
shall,  within  their  respective  villages  and  I 
cities,  have  and  exercise  all  the  powers  nec- 
essarv  for  the  preservation  of  the  public  | 
health,"  and  they  are  authorized  to  make , 
such  rules  and  regulations  as  may  be 
deemed  necessary  for  tlie  health  and  safety 
of  the  inhabitants;  and,  further,  that  any 
person  who  shall  violate  any  such  regula- 
tion shall  be  deemed  guilty  of  a  misde- 
meanor. Section  7045  provides:  "When- 
ever any  part  of  this  state  appears  to  be 
threatened  with,  or  is  affected  by,  any  epi- ' 
deniic  or  infectious  disease,  the  state  board 
of  health  may  make,  and  from  time  to  time 
alter  and  revoke,  regulations  for  all  or  any  , 
of  the  following,  among  other  purposes:  i 
.  .  .  Guarding  against  the  spread  of  dis- 1 
ease  by  quarantine  or  exclusion  of  any  in-  ' 
fected  persons ;  and  may  by  order  declare 
all  or  any  rt\i>:uIations  so  made  to  be  in  force 
within  the  whole  or  any  part  or  parts  of  the 
district  of  any  local  board  of  health  in  this 
state,**  Section  7047  provides:  **The  local 
board  of  health  of  any  district  or  district-^ 
within  which,  or  part  of  which  rejTulations 
so  issiuxl  by  the  state  board  of  health  are 
declareii  to  be  in  force,  shall  superintend 
and  see  to  the  execution  thonN^f,  .  .  . 
and  do  and  provide  all  such  acts,  matters, 
and  tiiinss  as  may  be  necessiiry  for  mitigat- 
in?  or  preventing  the  spread  of  any  such  ' 
disoa^.''  The  provisions  of  the  last  two 
set  tic ns  cited  are  of  no  special  important*. 
for  it  is  not  claimed  that  the  state  board  of 
ht'alih  took  any  part  in  the  proceedings  here 
in  question,  but  they  tend  in  a  general  way 
to  ^ow  an  intention  on  the  part  of  the  lei;- 
islature  to  clothe  all  boards  of  health  with  * 
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general  supervisory  powerd  in  matters  per- 
taining to  the  public  health  and  sanitary 
conditions. 

It  will  be  noted  that  none  of  the  provi- 
sions of  the  statutes  just  quoted  expressly 
authorize  municipal  authorities  or  health 
officers  to  require  children  to  be  vaccinated, 
as  a  condition  precedent  to  their  admission 
to  the  public  schools;  yet  we  have  no  hesi- 
tation m  holding  (giving  the  several  provi- 
sions referred  to  a  broad  and  liberal  con- 
struction) that  the  legislature  intended  to 
confer  such  power  upon  them.  A  broad  and 
comprehensive  delegation  of  power  to  do  all 
acts  and  make  all  regulations  for  the  pres- 
ervation of  the  public  health  as  are  deemed 
expedient  confers,  by  fair  implication,  at 
least,  the  power  sought  to  be  exercised  in 
this  case.  In  the  case  of  Re  Rcbcnack,  62 
Mo.  App.  8,  a  legislative  grant  of  power 
to  a  school  board  "to  make  all  rules,  ordi- 
nances, and  statutes  proper  for  the  govern- 
ment and  management  of  such  schools"  was 
held  sufficient  authority  for  a  regulation  re- 
quiring children  to  be  vaccinated,  as  a  con- 
dition to  their  right  to  attend  school.  A 
general  grant  of  power  to  do  all  acts  neces- 
sary for  the  preservation  of  the  public 
health  and  welfare  was  held  to  authorize  a 
similar  regulation  in  Indiana.  Blue  v. 
BcaclK  155  Ind.  121,  50  L.  R.  A.  64,  56  N.  E. 
89.  The  same  conclusion  was  reached  in 
Hazcn  v.  Strong,  2  Vt.  427,  and  in  Duffield 
V.  WilUamsport  School  Dial.  1^2  Pa.  476, 
25  L.  R.  A.  152,  29  Atl.  742. 

But  the  necessary  power  and  authority  to 
supi>ort  the  action  of  respondents  is  not  de- 
pendent alone  on  the  General  Statutes  cited. 
The  charter  of  the  city  of  St.  Paul  confers 
ample  power  to  that  end  in  definite  and  ex- 
plicit terms.  This  charter  was  enacted  by 
the  citizens  under  and  pursuant  to  constitu- 
tional and  legislative  authority,  and  it  was 
within  their  power  to  include  as  a  subject- 
matter  thereof  provisions  relating  to  a 
health  department.  Such  a  department 
very  properly  belongs  and  is  incident  to  the 
government  of  municipalities  {St<it€  ex  rel. 
Gttchcll  V.  O'Connor,  81  Minn.  79,  83  N.  W. 
40S),  and  the  provisions  of  the  charter,  of 
which  we  are  required  to  take  judicial  no- 
tice (chap.  351.  Gen.  Laws  1899),  have  all 
the  force  and  effect  of  legislative  enactments. 
This  charter  provides  for  and  creates  a 
health  department  for  the  city,  designatinsr 
certain  orlicers  as  members  of  that  dq)art- 
ment.  By  §  2,  chap.  10,  the  office  of  com- 
missioner of  health  is  created;  and  the  oc- 
cupant of  that  position  is  made  the  head 
of  the  department,  and  is  clothed  with  the 
manai::ement  and  control  of  all  matters  and 
things  pertaining  thereto.  By  §  25  of  the 
same  chapter  the  commissioner  is  empow- 
ered to  make  such  rules  and  regulations  for 
the  government  or  health  of  the  city  as  he 
may,  from  time  to  time,  deem  nccessaiy  and 
expedient.  Section  9  makes  it  his  duty  to 
eniforce  all  the  laws  of  the  state  and  ordi- 
nances of  the  city  relating  to  sanitary  reg- 
ulations, and  to  cause  all  nuisances  to  be 
abated  with  reasonable  promptness.  Sec- 
tion 15  provides  that  in  case  of  pestilenoe 
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«r  epidemic  disease,  or  of  danger  of  imnend- 
ing  pestilence,  it  eh  all  be  the  duty  of  the 
conunissioner  to  take  such  measures,  "and 
to  do  and  order,  and  cause  to  be  done,  for 
the  preservation  of  the  public  health  as  he 
maT  in  good  faith  deem  the  public  safety 
to  demand."  By  §  16  he  is  expressly  re- 
quired to  take  such  measures  as  may  be 
deemed  necessary  to  prevent  the  spread  of , 
smallpox,  by  requiring  all  persons  in  the 
city  not  vacciiiated  to  be  vaxjcinated  within  | 
such  time  as  he  shall  prescribe.  Section  33  | 
authorizes  him  to  require  a  certificate  of 
vaccination  as  a  condition  to  the  admission 
of  children  to  the  public  schools.  The  au- 
thority thus  granted  and  the  duties  imposed 
are  ample  to  sustain  the  commissioner  of 
health  in  the  regulation  ordered  enforced  in 
this  instance,  if  the  general  statutory  pro- 
visions be  insufficient. 

It  is  further  contended  that  the  prooeed- 
in;rs  complained  of  were  not  founded  on  any 
valid  regulation  authorizing  them.  That 
the  commissioner  acted  and  made  an  order 
or  regulation  requiring  all  children  of 
s<^ool  age  to  be  vaccinated,  as  a  condition 
precedent  to  their  admission  to  the  public 
schools,  is  not  disputed.  It  is  uged,  how- 
ever, that^  as  he  assumed  to  act  under  and 
by  authority  of  an  ordinance  of  the  city  of 
St.  Paul,  his  order  was  a  nullity,  because  of 
the  invalidity  of  the  ordinance;  and,  fur- 
ther, that,  as  the  ordinance  was  not  admit- 
ted in  evidence  on  the  trial  below,  it  is  not 
DOW  before  this  court.  We  do  not  find  in 
the  charter  any  provision  requiring  the 
board  of  health  to  authorize  previously,  or 
subsequently  affirm,  any  act  that  may  be 
deem«i  necessary  to  be  taken  by  the  com- 
missioner for  the  preservation  of  the  pub- 
lic health.  The  provisions  of  the  charter  in 
respect  to  the  express  duties  imposed  upon 
that  officer  are  self -executing,  requiring  no 
action  on  the  part  of  the  board  of  health  or 
city  council  to  authorize  the  performance  of 
the  same.  He  is  made  the  executive  officer 
of  the  health  department,  and  is  required  to 
perform  the  several  acts  and  duties  speci- 
fied, without  reference  to  any  action  taken 
by  the  board.  It  is  not  controlling  that  he 
assumed  to  proceed  by  authority  of  an  or- 
dinance, for  the  warrant  justifying  the  reg- 
ulation made  by  him  is  found  in  the  provi- 
sions of  the  statutes  and  the  charter  we 
have  quoted.  Had  he  stated  in  the  order 
that  it  was  founded  on  a  regulation  of  the 
police  department,  it  would  have  been  none 
the  less  valid  and  enforceable. 

In  addition  to  the  rule  or  order  of  the 


commissioner,  it  appears  that  the  school 
board  had  previously  enacted  a  by-law  or 
rule  directly  covering  the  subject.  This 
rule  provides,  among  other  things,  that  a 
pupil  applying  for  admission  for  the  first 
time  to  the  public  schools  must  be  accom- 
panied by  a  parent  or  guardian,  who  shall 
give  satisfactory  evidence  that  the  child  has 
been  vaccinated  within  five  years.  This 
rule  was  enacted  a  number  of  years  ago, 
and  it  is  contended  by  relator  that  it  is 
void  because  arbitrary  and  unreasonable, 
and  not  enacted  in  the  presence  of  an  epi- 
demic of  smallpox.  Whether  this  is  so  or 
not,  we  need  not  determine.  The  commis- 
sioner of  health  did  not  act  by  its  authority, 
and  the  existence  of  the  rule  is  not  neces- 
sary to  the  validity  of  his  order.  In  addi- 
tion to  this  rule,  however,  the  school  board 
expressly  acquiesced  in  the  order  of  tlic 
commissioner,  and  directed  the  principals 
of  the  several  city  schools  to  obey  and  fol- 
low its  instructions;  and,  if  affirmative  ac- 
tion on  their  part  was  at  all  essential  to  the 
validity  of  the  action  taken  by  the  commis- 
sioner, this  act  on  the  part  of  the  board  an- 
swered that  purpose.  From  all  this  it  must 
follow — ^and  there  is  no  escape  from  the  con- 
clusion— that  the  proceedings  complained 
of  on  the  part  of  respondents  were  fully  au- 
thorized by  law. 

It  is  very  true  that  the  statutes  of  our 
state  provide  that  admission  to  the  public 
schools  shall  be  free  to  all  persons  of  a  de- 
fined age  and  residence,  and  that  every  par- 
ent having  control  of  any  child  of  school  age 
is  expressly  required  to  send  such  child  to 
school,  and  that  all  teachers  are  required  to 
receive  them,  and  that,  if  any  child  of  school 
age  is  denied  admission  or  suspended  or  ex- 
pelled without  sufficient  cause,  the  board  or 
other  oflicers  may  be  fined.  But  all  these 
statutory  provisions  must  be  construed  in 
connection  with,  and  subordinate  to,  the 
statutes  on  the  subject  of  the  preservation 
of  the  public  health  and  the  prevention  of 
the  spread  of  contagious  diseases.  The 
welfare  of  the  many  is  superior  to  that  of 
the  few,  and,  as  the  regulations  compelling 
vaccination  are  intended  and  enforced  solely 
for  the  public  good,  the  rights  conferred 
thereby  are  primary  and  superior  to  the 
rights  of  any  pupil  to  attend  the  public 
scliools. 

Our  conclusions  are  in  harmony  with 
those  reached  by  the  learned  trial  judge^ 
and  the  order  appealed  from  ia  affirm^ 

Rehearing  denied. 
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V, 

Kate  MURPHY  et  al.,  Appta. 
(112  Wis.  614.) 

^1.  A  claim  afiralnMt  tbe  estate  of  a  de- 
ceaatcd  person,  not  allowable  In  the  ad- 
ministration proceedings  because  It  is  con- 
tingent in  character,  Is  not  affected  by  any 
statute  of  limitations  while  such  character 
exists. 

2.  If  a  claliu  airalnst  the  estate  of  a 
deceased  person  remains  contlngrent 
till  after  the  time  limited  for  filing 
claims     in  the     administration     proceedings, 

*Headnotes  by  Marshall,  J. 


but  subsequently  becomes  absolute,  and 
assets  shall  have  been  paid  to  leg- 
atees or  next  of  kin  of  the  deceased^ 
an  action  will  lie,  under  S  3269,  Rev. 
Stat.  181)8,  in  favor  of  the  claimant  against 
such  Icji^atees,  and,  under  the  circumstances 
specified  in  chapter  141,  Rev.  Stat.  1898, 
against  the  next  of  kin  of  the  deceased,  to 
recover  the  value  of  such  assets  or  sufScient 
thereof  to  satisfy  such  claim. 

3.  An  action  under  §  S260  Is  for  tbe^ 
recovery  of  money  only.  Issues  of  fact 
Joined  therein  are  triable  by  a  Jury  as  a 
matter  of  right,  hence  the  action  Is  one  at 
law. 

4.  Section  3209  creates  a  liability  dif- 
ferent from  any  exlstlngr  at  common 
law.     It    acts    upon    the    conditions    therein 


Note. — Contingency  of  claim  as  affecting  limi- 
tation of  time  for  ita  presentation, 

I.  Tntroductoi-y,  82. 
II.  Statutory  construction,  82. 

III.  Nature  of  contingency  in  general. 

a.  Dcfiniiions,  83. 

b.  Contingency  arising  out  of  acts  to 

he  performed  by  claimant,  84. 

c.  Pendency  of  action  as  creating  con- 

tiny  eiujy,  84. 

IV.  LiaJ)ility  of  stockholders, 

a.  In  general,  85. 

b.  Under  stock  subscription  payable  on 

call,  85. 

c.  Statutory  liability  of  stockholders  in 

national  banks,  85. 
V.  Liability    of    executors,    administrators, 

and  guardians  for  misconduct,  86. 
VI.  Liability  of  sureties  and  guarantors, 

a.  J>i  general,  86. 

b.  Sureties  on  bonds  for  title,  86. 

c.  Sureties    on    administrators',    trus- 

tees*, and  guardians*  bonds,  86. 
VII.  Liability  of  indorsers,  87. 
VIII.  Reimbursement  of  sureties  and  indorsers, 
87. 
IX.  Contribution,  88. 
X.  Liability  under  contracts  of  indemnity, 
88. 
XI.  Liability  for  breach  of  warranty,  88. 
XII.  Liability  of  grantee  assuming  mortgage, 
89. 

XIII.  Liability  of  partner,  89. 

XIV.  MiscoUaneous  claims,  89. 
XV.  Conclusions,  90. 

I.  Introductory, 

As  will  be  seen  from  tbe  title  of  this  anno- 
tation, its  scope  is  limited  to  the  purpose  of  de- 
termining what  claims  are  contingent  within 
the  statutes  tlxing  the  time  for  the  presenta- 
tion of  claims  against  estates,  and  consequently 
does  not  Include  cases  arising  in  bankruptcy, 
insolvency,  or  other  proceedings,  where  the 
question  involved  relates  to  the  right  to  pre- 
sent and  prove  such  claims ;  nor  does  It  in- 
clude cases  arising  under  the  general  statute 
of  limitations.  The  question  as  to  what  con- 
stitutes a  contingent  claim  is  probably  the 
same  whether  it  arises  under  the  bankruptcy 
acts  or  the  statutes  limiting  the  time  for 
presentation  of  claims,  and  the  decisions  In 
the  bankruptcy  cases  have  been  frequently 
cited  and  followed  by  the  courts  In  determining 
the  cases  forming  the  subject-matter  of  this 
annotation.  As  to  what  constitutes  a  fixed  li- 
ability under  the  present  bankruptcy  act,  see 
58  L.  R.  A. 


note  to  Cobb  v.  Overman  (C.  C.  App.  4th  C.> 
54  L.  R.  A.  369. 

II.  Statutory  construction. 

For  the  purpose  of  facilitating  the  settle- 
ment of  decedent's  estates  the  statutes  of  tbe 
various  states  prescribe  a  limited  time  during 
which  claims  must  be  presented  or  be  barred. 
In  some  of  the  states  the  statutes  In  express 
language  provide  that  contingent  claims  need 
not  be  presented  until  after  they  become  abso- 
lute. In  other  states  the  meaning  of  the  stat- 
ute is  so  uncertain  as  to  require  Judicial  eon- 
struction. 

In  Hantzch  v.  Massolt,  61  Minn.  361,  63  N. 
W.  lOUO,  it  was  held  that  the  provision  of  the 
Minnesota  statute  declaring  that  all  claims 
arising  upon  contract,  whether  the  same  be 
due,  not  due,  or  contingent,  must  be  presented 
to  the  probate  court  within  a  specified  time  or 
be  barred,  when  construed  in  connection  with 
other  provisions  of  the  statute  and  with  refer- 
ence to  the  settled  law  and  practice  of  the 
state  before  its  adoption,  and  In  view  of  the 
practical  impossibility  of  providing  for  claims 
where  the  contingency  extends  beyond  the 
period  fixed  for  their  presentation,  must  be 
held  to  refer  to  contingent  claims  which  be- 
come absolute  and  capable  of  liquidation  be- 
fore the  expiration  of  the  time  limited  for 
proving  claims,  and  does  not  apply  to  con- 
tingent claims  where  the  contingency  still  ex> 
ists  at  the  close  of  the  time  for  the  pi'^senta- 
tlon  of  claims. 

A  statute  requiring  that  "every  claim  for 
money"  against  a  decedent  shall  be  presonted 
within  a  specified  time  will  not  be  construed 
as  including  contingent  claims  when  considered 
in  connection  with  other  provisions  of  the  stat- 
ute requiring  that  all  claims  be  accompanied  by 
an  affidavit  to  the  effect  that  the  claim  is  Just, 
as  this  provision  cannot  be  complied  with  In 
the  case  of  contingent  claims.  National 
Guaranty  Loan  &  T.  Co.  v.  Fly  (Tex.  Civ. 
App.)    69   S.   W.   231. 

In  Bacon  ▼.  Thorp,  27  Conn.  251,  it  was 
held  that  the  Connecticut  statute  relating  to 
insolvent  estates  of  a  deceased  person,  and 
which  provides  that  the  court  of  probate  shall 
limit  the  time  for  presentation  of  claims,  and 
that  the  commissioners  shall  act  on  all  claims 
exhibited,  and  allow  such  as  shall  be  proved 
to  be  Justly  and  lawfully  due.  includes  debt» 
payable  at  a  future  time  if  they  are  absolutely 
and  certainly  due,  but  does  not  include  mere- 
posslbllitles. 

The  Massachusetts  statute  providing  that 
creditors   of   a   decedent   may    present    clalma 
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iii«otloD«d,  creating  a  legal  liability  resting 
upon  an  implied  promise  by  the  legatees  and 
next  of  kin  to  pay  tbe  claims  therein  pro- 
Tided  for,  to  tbe  extent  therein  mentioned. 
I.  If  It  llAbfll<7  exiats,  rlsbtly  ealled  a 
debt,  not  absolute,  and  there  is  no  way  by 
which  It  can  be  determined  whether  it  will 
erer  aasome  that  character,  it  Is  contingent 
and  not  affected  by  tbe  statutes  of  nonclaim 
regarding  tbe  flllng  of  claims  against  the  es- 
tates of  deceased  persons. 

6.  A  debt,  BO  Ions  as  it  la  frholly  mk» 
know^  whether  there  Mrlll  ever  be 
MM  Absolute  liability  to  discharge  it,  Is 
a  mere  contingent  claim.  A  subscription  lia- 
bility to  pay  for  stock  in  a  corporation  Is  of 
that  character. 

7.  The  facta  mm  resarda  mere  condt- 
tiona  precedent  to  the  enforGement 
of  a  eoatraet  liability  may  be  pleaded  ac- 
cording to  their  legal  effect  by  force  of  the 
statute  on  that  subject,  and  other  mere  con- 


ditions of  fact  not  going  to  the  foundation 
of  a  cause  of  action  may  be  so  pleaded  under 
tbe  liberal  rules  of  pleading  established  by 
the  Code,  rendering  the  pleading  good  as 
against  a  challenge  for  insufficiency,  though 
It  may  be  open  to  a  motion  to  make  mora 
definite  and  certain. 

8.  The  oriariual  snbitcrlptioB  liability 
to  pay  for  stock  in  a  corporation  cannot 
be  extinguished  except  by  payment  thereof 
or  consent  of  the  corporation. 

9.  In  an  action  to  enforce  a  snbacrlp- 
tion  liability  for  atock  in  a  corpora- 
tion, a  claim  that  it  has  been  extinguished, 
by  the  substitution  of  an  assignee  of  tLe 
stock  as  debtor  of  the  corporation  in  place 
of  the  original  subscriber,  Is  a  matter  of  de- 
fense to  be  pleaded  as  such  and  established 
by  evidence. 

10.  \%'bere  by-lawa  of  a  corporation 
provide  In  general  terms  for  notice 
of   calla,   for    payments   upon   subscription 


wbirh  have  not  accrued,  and,  if  it  appears  that 
ft  claim  so  presented  is  "Justly  due"  from  the 
f stare,  the  courts  shall  order  the  executor  or 
sdmuiiBtrator  to  retain  sufficient  funds  to  sat- 
isfy It,  was  construed  in  Ames  ▼.  Ames,  128 
Mass.  277,  as  not  including  contingent  claims, 
as  they  could  not  be  said  to  be  "Justly  due.*' 

The  statute  was  subsequently  amended  by  in- 
serting the  words  "or  may  become,"  before  the 
words  "Justly  due,"  but  this  was  held  in  Bui- 
lard  T.  Moor,  158  Mass.  418.  33  N.  E.  028,  not 
to  be  sufficient  to  include  contingent  claims. 

In  King  ▼.  Mosely,  5  Ala.  610,  it  was  held 
that  under  a  statute  requiring  the  preseryation 
of  claims  within  a  specified  time  after  they 
have  "accrued,"  contingent  claims  need  not  be 
presented  until  after  the  happening  of  the 
contingency. 

The  courts.  In  construing  the  Indiana  stat- 
are,  which  requires  the  presentation  of  "a  suc- 
cinct statement  of  the  nature  and  amount  of 
every  claim,  whether  due  or  not,"  have  not 
made  a  broad  or  comprehensive  construction  by 
which  it  can  be  determined  whether  or  not  it 
includes  contingent  claims,  but  have  treated 
each  case  separately. 

In  Ratciiff  V.  Leunig,  30  Ind.  289,  where  the 
maker  of  a  promissory  note  and  the  surety 
tbsieon  had  both  died,  the  payee  presented  the 
note  to  the  estate  of  the  malcer,  which  was  in- 
solvent, and  waited  until  the  final  settlement 
before  he  presented  It  against  the  estate  of  the 
curety.  which  was  after  the  expiration  of  the 
time  for  presenting  claims  against  the  latter's 
<^flte.  The  court  held  that  the  statute  in- 
''loded  the  claim,  and  it  was  barred  as  against 
the  estate  of  the  surety,  and  the  fact  that  it 
coald  not  have  been  previously  known  what 
portion  of  the  note  would  have  been  paid  by 
tbe  estate  of  the  maker  did  not  relieve  the 
piyee  from  the  necessity  of  presenting  it 
against  the  estate  of  the  surety  within  the 
pre5cr;i)ed  period. 

The  court,  in  deciding  this  case,  did  not 
treat  the  statute  broadly  as  including  all  claims 
e^nit  the  estates  of  deceased  sureties,  and 
may  have  been  influenced  by  the  fact  that  the 
maker's  estate  was  insolvent.  In  fact,  the 
caie  cannot  be  considered  as  holding  that  con- 
tlagent  claims  are  Included  within  the  meaning 
of  tbe  statute,  as  the  claim  against  the  surety 
was  not  contingent  after  it  t)ecame  apparent 
that  the  maker's  estate  was  insolvent,  as  the 
liability  of  the  surety  then  became  fixed,  the 
only  contingency  being  as  to  the  amount  of  his 
liabiliry,  which  does  not  make  the  claim  a  con- 
tfaigent  one.     Bee  infra.  III.  a. 

The  effect  of  the  statute  was  again  consld- 
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ered  in  Cincinnati,  R.  &  Ft.  W.  R.  Co.  v.  Heas- 
ton,  43  Ind.  172,  where  it  was  held  that  the 
claim  against  the  estate  of  a  decedent,  arising 
out  of  a  note  made  by  him,  is  barred  by  the 
statute,  although  the  payment  of  the  note  waa 
conditioned  upon  the  payee's  operating  its  rail* 
road  on  or  before  a  specified  date,  tbe  court 
saying  that  under  the  statutes  the  payee  could 
have  presented  his  claim,  and  thereby  pre- 
vented a  settlement  of  tbe  estate  until  a  de- 
termination of  his  rights  under  the  notea 

But  in  Blair  ▼.  Allen.  66  Ind.  409,  it  waa 
held  that  a  claim  arising  out  of  a  breach  of 
warranty  of  title  need  not  be  presented  until 
a  breach  of  the  warranty  occurs,  the  court  say- 
ing that  until  such  breach  the  claimant  could 
not  comply  with  the  statute  by  filing  a  state- 
ment of  his  claim.  The  case  of  Cincinnati,  R. 
&  Ft.  W.  R.  Co.  V.  ITeflston,  43  Ind.  172.  tupra, 
was  distinguished  on  the  ground  that  in  that 
case  it  was  in  the  power  of  the  payee  to  make 
the  note  payable  at  any  time  by  putting  the 
road  in  running  order,  and  there  was  a  time 
expressed  in  the  note  beyond  which  it  never 
could  become  due  unless  the  road  had  been  so 
put  In  running  order,  while  in  tbe  case  in 
hand  the  claim  could  not  arise  until  after  the 
title  warranted  had  been  lost  by  reason  of  a 
Rupcrlor  title  and  by  due  course  of  law,  which 
were  events  over  which  the  claimant  had  no 
control,  and  the  time  of  the  occurrenca  of 
which  could  not  be  foretold. 

The  cases  arising  under  the  Iowa  statute  re- 
quiring presentation  of  claims  unless  "peculiar 
clrcumstancos  entitle  the  claimant  to  equitable 
relief"  hold  that  contln^^ent  claims  come  with- 
in the  exception.  Sankcy  v.  Cook,  82  Iowa, 
125,  47  N.  W.  1077;  Wlckham  v.  Uull,  102 
Iowa.  469,  71  N.  W.  352;  Scnat  T.  Findley, 
61   Iowa,  20,  50  N.  W.  575. 

III.  Nature   of   contingency    in   general. 

a.  Dcflnitiona. 

In  some  of  the  cases  the  courts,  In  addition 
to  determining  whether  or  not  the  particular 
claim  involved  was  a  contingent  one,  have  de- 
fined the  term  "contingent  claims."  The  defi- 
nitions as  given  in  the  several  cases  are  sub- 
stantially the  same,  but,  as  the  language  varies 
and  they  are  but  few  in  number,  each  of  them 
will  be  given. 

In  the  following  cases  a  contingent  claim 
was  defined  as  one  where  the  liability  depends 
upon  some  future  event  which  may  or  may  not 
happen,  and  which  makes  it  wholly  uncertain 
whether  there  ever  will   be  a  liability:    Jor- 
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liabilities  for  stock,  to  succefisora  in  Interest 
of  original  subscribers  therefor,  it  includes 
notices  to  those  who  may  have  become  pos- 
sessed, as  legatees  or  next  of  kin  of  a  de- 
ceased subscriber,  of  the  benefits  of  a  stock 
subscription,  where  notice  to  them  is  neces- 
sary to  a  liability  on  their  part  to  pay  such 
calls. 

(January  7,  1902.) 

APPEAL  by  defendants  from  an  order  of 
tlie  Circuit  Court  for  Milwaukee  Coun- 
ty overruling  a  demurrer  to  a  complaint 
filed  to  recover  an  assessment  upon  a  sub- 
scription to  the  stock  of  the  plaintiff  cor- 
poration.    Affirmed. 

Statement  by  Marshall,  J.: 
Action  to  recover  the  amount  of  an  as- 
sessment  upon   a   subscription    for   capital 


stock.  The  complaint  contained  the  follow- 
ing statement  of  facts.  July  20,  1891, 
plaintiff  was  and  ever  since  has  been  a  cor- 
poration duly  organized  as  such  under  the 
laws  of  the  state  of  Wisconsin.  Before  it 
ti-ansacted  any  business,  except  with  its  own 
members,  more  than  50  per  cent  of  ita  capi- 
tal stock  was  subscribed  for,  and  more  than 
20  per  cent  thereof  was  paid  in  cash  into 
the  treasury.  One  of  the  subscribers  for 
stock  was  Thomas  Shea.  The  amount  of 
his  subscription  was  126  shares  of  the  face 
value  of  $100  per  share.  By  the  terms  of 
his  subscription,  in  common  with  all  otiier 
subscribers,  he  agreed  to  pay  $40  upon  Ciieh 
share  of  stock  subscribed  for  by  him  as  a 
down  payment,  and  to  pay  the  balance  as 
the  same  should  be  called  for  by  the  corpo- 
ration. July  20,  1891,  Shea  and  all  the 
subscribers  for  stock  paid  $40  per  share  up- 


genson  v.  Larson.  85  Minn.  134,  88  N.  W.  439 ; 
Sargent  ▼.  Kimball,  37  Vt.  321. 

And  in  Austin  v.  Savel.uid,  77  Wis.  108,  45 
N.  W.  955,  as  one  where  the  absolute  liability 
depends  upon  some  future  event  which  may 
never  happen,  and  which  therefore  renders  Its 
llabilUy  uncertain  and  indeterminable. 

And  in  Stichtor  v.  Cox,  52  Neb.  632,  72  N. 
W.  84S,  as  a  claim  not  absolute  or  certain,  but 
depending  upon  some  event  after  the  death  of 
the  testator  or  Intestate,  which  may  or  may 
not   happen. 

In  (Jrcene  y.  Dyer,  32  Me.  460,  it  was  said 
that  contingent  claims  are  those  concerning 
which  It  is  uncertain  whether  they  will  ever 
be  converted  into  debts.  That  the  contingency 
must  not  relate  to  the  amount  which  may  be- 
come due,  but  to  the  uncertainty  whether  any 
amount  will  ever  become  due. 

b.  Contingency  arising  out  of  acts  to  be  per- 

formed by  claimant. 

Where  claimant  had,  during  decedent's  life- 
time, delivered  to  him  a  state  note  as  a  pledge, 
which  the  decedent  agreed  to  surrender  on  the 
payment  of  the  debt  for  which  it  was  pledged, 
it  was  held  that  claimant's  claim  for  damages 
for  failure  to  surrender  the  note  on  his  tender 
of  the  amount  to  the  administrators  must  be 
presented  within  the  time  fixed  by  statute,  as 
the  condition  was  one  to  be  performed  by 
claimant,  and  it  was  in  his  power  to  render  the 
claim  absolute.     Painter  v.  Smith,  2  Root.  142. 

Cincinnati,  R.  &  Ft.  W.  R.  Co.  v.  Ileaston, 
43  Ind.  172,  supra,  where  it  was  held  that  a 
claim  arising  out  of  a  note  was  not  contingent 
although  the  payment  of  the  note  was  condi- 
tioned on  the  payee's  operating  its  railroad  on 
or  before  a  specified  date,  was  distinguished  in 
Blair  V.  Allen,  55  Ind.  409,  supra,  on  the 
ground  that  the  condition  was  one  to  be  per- 
formed by  the  payee. 

c.  Pendency  of  action  as  creating  contingency. 

A  claim  for  damages  against  a  decedent's  es- 
tate arising  out  of  the  widow's  refusal  to  Join 
In  a  conveyance  of  the  decedent's  realty,  pur- 
suant to  a  contract  made  by  him  during  his 
lifetime,  and  for  which  he  received  the  pur- 
chase money,  is  not  rendered  contingent  by  the 
pendency  of  an  action  by  the  grantee  to  com- 
pel specific  performance,  and  which  involved 
the  validity  of  the  contract  and  the  question 
whether  or  not  it  had  been  so  far  performed  as 
to  take  It  out  of  the  statute  of  frauds.  In  de- 
ciding the  case,  the  court  said,  if  the  pendency 
of  such  an  action  and  the  uncertainty  of  its 
^8  L.  R.  A. 


outcome  make  the  claim  a  contingent  one,  then 
every  claim  before  Judgment  thereon  is  con- 
tingent, because  the  result  of  a  lawsuit  is  al- 
ways attended  with  uncertainty.  The  con- 
tingency which  the  plalntifF  suggests  is  nor 
whether  or  not  he  had  or  had  not  a  claim,  but 
as  to  the  proof  of  the  claim.  Jorgcnson  v. 
Larson,  85  Minn.  134,  88  N.  W.  439. 

And  in  Jones  v.  Llghtfoot,  10  Ala,  17.  an  at- 
tempt was  made  to  escape  the  effect  of  the  rule 
that  a  vendor's  liability  on  his  warranty  ac- 
crues when  the  vendee  is  evicted  under  a  title 
paramount  by  claiming  that  the  portion  of  the 
])roperty  Involved  had  been  omitted  from  the 
deed  by  mistake,  and  that  the  vendee  had  been 
thereby  compelled  to  ask  a  court  of  equity  to 
rectify  the  mistake,  and  that  hence  the  war- 
rantor's liability  could  not  be  determined  until 
the  court  or  equity  had  granted  the  relief,  liut 
the  court  held  against  this  contention  on  the 
ground  that  the  contingency  excepted  from  the 
operation  of  the  statute  limiting  the  time  for 
presentation  of  claims  does  not  depend  upon 
the  action  of  the  court  In  granting  or  refusing 
relief,  as  ail  claims  might  be  said  to  be  con- 
tingent to  that  extent. 

But  where  the  pending  action  is  against  the 
person  primarily  liable,  a  claim  against  the  es- 
tate of  one  collateraily  liable  is  contingent 
upon  the  result  of  the  action,  and  need  not  be 
presented  until  the  determination  of  such  ac- 
tion. 

A  claim  against  the  estate  of  a  decedent, 
arising  out  of  his  covenant  to  Indemnify  the 
claimant  against  loss  resulting  from  a  pending 
action,  is  contingent  on  the  result  of  such  ac- 
tion. Sankey  v.  Cook,  82  Iowa,  125,  47  N.  W. 
1077. 

Likewise,  where  a  bank  Is  sued  by  a  custom- 
er to  recover  a  sum  of  money  claimed  to  have 
been  delivered  to  Its  cashier  for  deposit.  Its 
claim  against  the  cashier  and  his  estate  after 
his  subsequent  death,  for  the  amount  paid  by 
it  on  the  Judgment  recovered  In  the  suit.  Is 
contingent  until  the  recovery  of  the  Judgment, 
and  does  not  become  absolute  until  that  time. 
Jones  V.  Bank  of  Carrollton,  71  Miss.  1023,  10 
So.  344. 

And  where  an  administrator  appeals  from  a 
decree  fixing  the  amount  of  his  liabilities,  the 
claim  of  the  estate  against  the  surety  on  his 
bond  does  not  become  absolute,  but  remains 
contingent  until  the  determination  of  the  ap- 
peal and  the  entry  of  the  final  decree  In  the 
lower  court  pursuant  to  that  rendered  on  the 
appeal.     Atherton  ▼.  Fullam,  56  Vt.  S88. 

But  a  claim  against  the  esUte  of  a  deceased 
surety  on  an  employee's  bond  is  not  contingent 
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OQ  their  subscriptions.  May  21,  1892,  a 
call  for  16  per  cent  of  the  face  of  the  stock 
was  duly  made  by  the  plaintiff,  which  call 
was  paid  by  all  subscribers.  July  0,  1804, 
Shea  died  testate  in  the  dty  of  Milwaukee. 
Thereaiter  such  proceedinss  were  taken  that 
his  estate  was  fully  settled  and  the  prop- 
erty left  by  him,  after  paying  his  debts  and 
the  costs  of  administering  the  estate,  was 
di<«tributed  to  the  persons  entitled  thereto 
under  the  will,  ana  the  esecutor  was  dis- 
charged. The  distributees  were  the  defend- 
ants, Kate  3lurphy.  Andrew  T.  Sliea,  Kd- 
ward  Shea,  Alice  Bulger,  and  Mary  Cava- 
uau<;h.  Each  received  one  fifth  of  property 
exceeding  in  value  $50,000.  After  such  dis- 
tribution a  call  was  duly  made,  pursuant 
to  a  resolution  of  the  stockholders  and  board 
of  directors  of  the  plaintiff,  and  pursuant  to 
its    by-laws     theretofore    duly     made     and 


adopted,  upon  all  the  subscribers  for  stock, 
for  14  per  cent  of  the  face  value  of  their 
subscriptions,  payable  upon  the  1st  day  of 
November,  1898,  and  a  call  of  10  per  cent 
of  such  face  value  payable  on  the  Ist  day 
of  March,  1899.  Plaintiff's  by-laws  duly 
provided  the  manner  in  which  each  sub- 
scriber and  his  successors  in  interest  should 
be  notified  of  such  calls,  and  due  notice 
thereof  was  given  to  each  of  the  defendants 
pursuant  thereto.  Payment  of  the  calls  by 
the  defendants,  as  to  the  Shea  stock,  was 
duly  demanded  before  the  commencement  of 
tliis  action,  and  payment  was  refused  except 
as  to  $350. 

Judgment  was  demanded  for  the  balance 
of  the  calls  as  to  the  Shea  stock,  amounting 
to  $2,650  and  interest.  Defendants  Kate 
Murphy,  Andrew  T.  Shea,  and  Edward  Shea 
demurred  to  the  complaint  for  insufficiency 


npon  the  claimant's  having  recovered  Judgment 
Against  the  employee,  where  he  and  the  em- 
ployee af^reed  upon  the  amount  due  when  the 
employee  left  his  employ,  as  it  became  absolute 
at  that  time.  John  Hancock  Mut.  L.  Ins.  Co. 
V.  Hill,  lOS  Mich.  120,  65  N.  W.  758. 

IV.  Liability  of  stockholder: 

a.  In  gaterak 

Whether  the  liability  of  a  stockholder  to  the 
creditors  of  a  corporation  Is  contingent  or  not 
depends  upon  the  relation  which  the  statute 
fixing  his  liability  creates  between  him  and  the 
corporate  creditors.  In  those  JurlBdlctions 
where  the  stockholder's  liability  is  primary  dif- 
ferent results  are  reached  than  in  those  where 
his  liability  is  secondary  or  collateral  to  that 
of  the  corporation. 

Thus,  In  California,  where  the  primary  lia- 
bility rale  prevails.  It  was  held  that  a  claim 
against  the  estate  of  a  deceased  stockholder  In 
a  mining  corporation,  arising, oat  of  his  Indi- 
vidual sututory  liability  for  the  debts  of  the 
corporation,  was  not  contingent  npon  the  cred- 
itor recovering  a  Judgment  against  the  cor- 
poration, bat  became  absolute  at  the  same  time 
that  it  accrued  against  the  corporation.  Da- 
vidson V.  Rankin,  34  Cal.  503. 

And  in  State  ex  rel.  Thompson  v.  Rock 
Connty  Probate  Ct.  66  Minn.  246,  68  N.  W. 
1063,  it  was  held  that  where  a  stockholder 
pays  bat  a  part  of  a  stock  subscription  his  lia- 
hillty  for  the  unpaid  purchase  price  is  absolute, 
and  not  contingent,  and  the  claim  must  be  pre- 
sented against  his  estate  within  the  time  fixed 
by  statute. 

Elospes  ▼.  Northwestern  Mfg.  &  Car  Co.  48 
Minn.  174,  15  L.  R.  A.  470.  50  N.  W.  1117, 
has  been  sometimes  cited  as  supporting  a  doc- 
trine contrary  to  that  enunciated  in  the  above 
caae.  but  such  citation  is  improper,  as  the 
cases  proceeded  on  different  theories,  and  are 
easily  distinguishable.  The  Hospes  Case  In- 
volved a  claim  by  the  creditors  of  a  corpora- 
tion against  the  estate  of  a  deceased  holder  of 
"bonus"  stock  to  compel  payment  of  Its  value. 
The  ."Stock  had  been  Issued  to  decedent  as  full- 
paid  stock  under  an  agreement  between  him 
and  the  corporation  whereby  he  was  to  pay 
Bothing  for  It.  The  court  held  that  the  agree- 
ment was  valid  as  between  the  corporation  and 
■bareholder,  and  the  creditor's  right  of  action 
to  compel  payment  must  proceed  on  the  ground 
of  fraud,  and  that,  such  being  the  rase,  hlfi 
right  of  action  was  contingent  upon  his  inabili- 
ty to  procure  payment  from  the  corporation. 

In  Morse  T.  Pacific  R.  Co.  191  III.  356,  61  N. 
58  L.  R.  A. 


B.  104,  where,  after  the  filing  of  a  bill  by 
creditors  of  a  corporation  to  enforce  the  stat- 
utory liabilities  of  the  stockholders  for  unpaid 
stock  subscriptions,  one  of  the  stockholders 
died,  and  no  attempt  was  made  to  charge  his 
estate  until  after  the  expiration  of  the  time  for 
presenting  claims  against  it,  It  was  held  that 
the  claim  against  the  estate  was  not  con- 
tingent, as  the  cause  of  action  arose  l)efore  the 
decedent's  death,  and  all  the  facts  out  of  which 
his  liability  arose  existed  at  the  time  of  his 
death. 

But  in  Roblnett  ▼.  Starling.  72  Miss.  652.  18 
So.  421.  It  was  held  that  the  claim  of  a  cred- 
itor of  a  corporation  against  the  OMtnto  of  a  de- 
ceased stockholder  to  recover  a  balance  due  on 
his  ifubscrlption  to  the  stork  is  contingent  until 
after  the  creditor  has  recovered  a  Judgment 
against  the  corporation. 

And  In  CJaresche  v.  Lewis,  15  Mo.  A  pp.  505. 
It  was  held  that  a  claim  becomes  absolute  when 
the  corporation  is  insolvent  and  has  been  dis- 
solved. 

Thompson  v.  Reno  Sav.  Bank,  19  Nev.  242, 
9  Pao.  121.  whore  It  was  held  that  a  suit  In 
equity  might  be  maintained  against  the  repre- 
sentative of  a  deceased  stockholder  to  rorover 
the  amount  of  his  unpaid  subscription  for  the 
benefit  of  the  creditors  of  the  corporation,  al- 
though no  claim  had  been  presented  against  the 
estate,  did  not  proceed  on  the  ground  that  the 
claim  was  contingent,  but  that  the  unpaid  sub- 
scriptions constituted  a  trust  fund  held  by  the 
stockholders  for  the  benefit  of  creditors,  and 
therefore  constituted  no  part  of  the  estate  of 
the  decedent. 

b.  Under   $tock   aubacription   payable   on    call. 

In  the  following  cases  It  was  held  that 
where  the  payment  of  a  ntnck  subscription  Is 
subject  to  the  call  of  the  board  of  di- 
rectors a  claim  for  such  unpaid  subscrip- 
tion against  the  estate  of  a  deceased  stork- 
holder  is  contingent,  and  does  not  become  ab- 
Folute  until  the  call  Is  made :  Payson  ▼.  Ilad- 
duck,  8  BlBfl.  29.'?.  led.  Cas.  No.  10.862;  Lake 
Phalcn  Land  &  Improv.  Co.  ▼.  LIndeke,  60 
Minn.  209.  OS  N.  W.  974. 

And  In  Fitzgerald  v.  Union  Sav.  Bank  (Neb.) 
90  N.  W.  9!)4.  it  was  held  that  such  a  claim 
does  not  accrue  prior  to  the  making  of  the  c.ill. 
within  the  m'»anlng  of  a  statute  providing  for 
the  presentation  of  claims  accruing  after  the 
time  limited  therefor. 

c.  Statutory    liability    of    tttockholdert    in    na- 

tional banke. 

The  statutory  llubllity  of  a  stockholder  In  a 
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and  for  want  of  jurisdiction  of  the  court 
over  the  subject  of  the  action.  The  demur- 
rer was  overruled  and  the  demurrants  ap- 
pealed. 

Messrs.  Miller,  Noyes,   A  Miller,  for 

appellants: 

At  common  law  a  creditor  had  no  right  of 
action  against  an  heir,  legatee,  or  distribu- 
tee for  the  debts  of  the  ancestor,  except  a 
debt  of  covenant  in  which  the  heir  was  spe- 
ciailv  named. 

13*  Enc.  PI.  &  Pr.  11;  Fisher  v.  Fuller, 
122  Tnd.  31,  23  N.  E.  523. 

To  remedy  this  hardsliip,  equity,  from  the 
earliest  time,  took  jurisdiction  of  such 
cases,  charging  estates  descending  from  the 
ancestor  with  an  implied  trust  that  so  much 
as  is  necessary  will  be  applied  to  the  pay- 
ment of  the  ancestral  debts. 


Borer  ▼.  Chapman,  119  U.  8.  687,  30  U 
ed.  532,  7  Sup.  Ct.  Rep.  342;  Virghiia  Bd. 
of  Public  Works  v.  Columbia  Colleg**,  17 
Wall.  521,  21  L.  ed.  687;  Payson  v.  Had- 
duck,  8  Biss,  293,  Fed.  Cas.  No.  10,862; 
Continental  Nat.  Bank  v.  Heilman^  81  Fed. 
36;  Johnson  v.  Culbertson,  79  Fed.  5. 

Equity  assumed  jurisdiction  on  the  gen- 
eral principle  of  interference  in  all  cases 
where  persons  have  in  their  hands  trust 
funds  wliich  a  creditor  is  entitled  to  follow. 

Johnson  v.  Culbertson,  79  Fed.  5. 

Sections  3269  et  seq.  and  §§  3861  et  *eg.. 
Wis.  Rev.  Stat.,  which  provide  for  actions 
by  a  creditor  of  a  decedent  against  the 
heirs,  devisees,  and  legatees  to  recover  the 
value  of  assets  that  may  have  been  paid  to 
them  by  an  executor  or  administrator,  in 
no  way  change  the  rule. 

Kmst  V.  A'(W,  63  Wis.  134,  23  N.  W.  492; 


national  bank  to  Its  creditors  Is  contingent, 
and  a  claim  by  a  receiver  to  enforce  such  lia- 
bility is  not  barred  where  the  banic  suspended 
and  the  receiver  was  appointed  after  the  ter- 
mination of  the  time  for  presentation  of  claims. 
So  held  in  the  following  cases:  Dent  v.  Mat- 
teson,  70  Minn.  519,  73  N.  W.  416:  Wlckham 
V.  Hull,  102  Iowa,  469.  71  N.  W.  352. 

That  such  a  claim  does  not  become  absolute 
until  an  assessment  Is  made  by  the  comptroller 
•f  the  currency  was  held  In  Davis  v.  Weed,  44 
Conn.  569,  Fed.  Ca.s.  No.  3,658,  where  the 
•ourt  said  that  the  comptroller  ascertains  and 
decldfrs  how  much  shall  be  collected,  and  until 
his  decision  the  receiver  has  no  power  to  en- 
force the  stockholder's  liability,  and  the  claim 
against  him  is  contingent. 

y.  Liability  of  executora,  administrators,  and 
guof'dians  for  misconduct. 

A  claim  against  the  estate  of  a  deceased  ad- 
ministrator for  a  devastavit  committed  by  him 
must  be  presented  within  the  time  fixed  by 
statute,  even  though  there  has  been  no  settle- 
ment of  his  administration.  Taylor  v.  Robin- 
son, 69  Ala.  2G9. 

Likewise,  where  an  administrator  falls  to 
disburse  the  funds  of  an  estate  as  required 
by  an  order  of  distribution  made  on  an  ac- 
counting, the  claim  against  his  estate  for  his 
failure  so  to  do  is  absolute,  and  not  contingent,  i 
Sargent  v.  Kimball,  37  Vt.  321. 

And  a  claim  against  the  estate  of  a  deceased  I 
executor  for  misconduct,  whereby  the  estate  of 
his  testator  was  rendered  insolvent  and  the 
claimant's  claim  against  such  estate  preju- 
diced, became  absolute  at  the  time  of  the  com- 
mission of  the  wrongful  acts,  and  is  not  con- 
tingent upon  the  insolvency  of  the  estate  ad- 
ministered by  the  executor.  Re  Halieck,  40 
Cal.  111. 

But  a  claim  by  a  ward  against  the  estate  of 
his  deceased  guardian,  arising  out  of  an  Im- 
proper investment  of  funds  by  the  guardian, 
is  contingent  on  the  acceptance  of  the  invest- 
ment, by  the  ward  on  coming  of  age,  and  the 
statute  does  not  anply.  Knston  v.  Somervllle, 
111  Iowa,  1C4,  82  N.  W.  475. 

YI.  Liability  of  sureties  and  guarantors. 
a.  In  general. 

It  was  held  In  the  following  cases  that  a 
elalm  against  the  estate  of  the  surety  on  a 
bond  is  contingent  until  there  has  been  a  breach 
of  the  condition  of  the  bond :  Security  F.  Ins. 
Co.  V.  Hansen,  104  Iowa,  264,  73  N.  W.  596; 
58  L.  R.  A. 


McDowell  V.  Brantley,  80  Ala.  173 ;  McKeen  v. 
Waldron,  25  Minn.  466. 

And  the  claim  of  a  sheriff  against  the  estate 
of  a  surety  on  the  bond  of  the  deputy  sheriff  is 
contingent,  and  the  statute  does  not  begin  to 
run  until  the  sheriff  pays  out  money  on  ac- 
count of  the  deputy's  default;  and  where  the 
surety  is  sued  on  the  bond,  and  the  principal 
defends  the  action,  the  claim  remains  con- 
tingent until  the  action  is  determined  and  the 
principal  fails  to  pay.  Nell  v.  Cunningham,  2 
Port.    (Ala.)    171. 

And  the  claim  of  the  obligee  In  a  replevin 
bond  against  an  Insolvent  estate  of  the  obligor 
is  contingent  on  the  obligee's  succeeding  in 
the  action,  and  until  that  time  the  statute  docs 
not  commence  to  run.  Suppiger  v.  Grnaz,  137 
111.   216,   27   N.   E.   22. 

A  claim  against  the  estate  of  a  deceased 
surety  on  the  bond  of  an  agent,  conditioned 
for  the  faithful  performance  by  the  agent  of 
his  contract  of  agency  until  his  final  discharge, 
does  not  become  absolute  until  the  termlnatioa 
of  the  contract  .of  agency ;  ai^d  it  Is  no  objec^ 
tlon  to  the  claim  that  some  of  the  items  could 
have  been  considered  due  at  a  date  prior  to  the 
expiration  of  the  time  for  presentation  of 
claims.  C.  &  J.  Michel  Brewing  Co.  v.  Wight- 
man,  97  Wis.  657,  73  N.  W.  316. 

A  claim  against  the  estate  of  a  decedent  who 
had  absolutely  guaranteed  the  payment  of  a 
note  upon  its  coming  due  is  absolute  on  the 
failure  of  the  maker  to  pay  It  when  It  becomes 
due.  National  Guaranty,  Loan  &  T.  Co.  ▼.  Fly 
(Tex.  Civ.  App.)  69  S.  W.  231. 

b.  Sureties  on  bonds  for  title. 

The  liability  of  a  surety  on  a  bond  for  title 
accrues  as  soon  as  the  purchase  money  has 
been  paid.     King  v.  Moscl3%  5  Ala.  610. 

The  liability  of  a  surety  on  a  bond  for  title, 
conditioned  to  make  title  within  a  convenient 
time  after  an  Infant  becomes  of  age,  does  not 
accrue  until  she  comes  of  age,  although  the 
surety  dies  prior  to  that  time.  This  case  is 
distinguishable  from  the  Mosely  Case,  as,  until 
she  came  of  age,  it  could  not  be  determined 
that  there  would  be  a  default.  Pinkston  t. 
Hule,    9    Ala.    252. 

c.  Sureties    on   administrators',    trustees*,    and 
guardians'  bonds. 

That  a  claim  against  the  estate  of  a  deceased 
surety  on  an  administrator's  bond  is  con- 
tingent until  there  has  been  a  breach  of  the 
condition  of  the  bond  was  held  in  the  following 
cases:  McKeen  v.  Waldron,  25  Minn.  466; 
McDowell  V.  Brantley,  80  Ala.  173. 
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13  Ene.  PI.  &  Pr.  14;  Continental  Nat.  Bank 
V.  Eeilman,  81  Fed.  36;  Johnson  v.  Culbert- 
joii,  79  Fed.  5 ;  Hendricks  t.  Keesee,  32  Ark. 
714;  Williams  v.  Ewing,  31  Ark.  229;  3 
Pom.  Eq.  Jur.  1154;  Hamhlin  v.  Rohr- 
haugh,  3  Kan.  App.  131,  42  Pac.  834;  Blinn 
V.  McDonald,  92  Tex.  612,  46  S.  W.  787,  48 
S.  W,  671,  60  S.  W.  931 ;  Stroud  v.  Bamett, 
3  Dana,  392. 

The  action  under  §§  3274  et  seq.,  against 
heirs  and  devisees,  is  equitable. 

Adkins  v.  Louolcs,  107  Wis.  587,  83  N.  W. 
934;  Baiiselt  v.  Patterson,  124  N.  Y.  349, 
26  N.  E.  937;  Wood  v.  Wood,  26  Barb.  356; 
Mortimer  v.  Chambers,  63  Hun,  335,  17  N. 
y.  Supp.  874. 

Respondent's  claim  was  not  presented  to 
the  county  court  within  the  time  allowed 
for  the  presentation  of  claims,  nor  was  it 
ever  presented.  Its  right  of  recovery  is  ex- 
tin^niished. 


Austin  V.  Savekmd,  77  Wis.  108,  45  N. 
W.  955;  Carpanter  v.  Murphy,  57  Wis.  641, 
15  N.  W.  798;  Logan  v.  Dixon,  73  Wis.  533, 
41  N.  W.  713. 

A  contingent  claim,  within  the  meaning 
of  the  statutes,  is  one  where  the  absolute 
liability  depends  upon  some  future  event, 
which  may  never  happen,  and  therefore  ren- 
ders such  liability  uncertain  and  indeter- 
minable. 

Edicards  v.  Roepke,  74  Wis.  575,  43  N. 
W.  554;  Foster  v.  Singer,  69  Wis.  392,  34 
N.  W.  395;  Stichter  v.  Cow,  62  Neb.  532,  72 
N.  W.  848. 

To  be  contingent,  it  is  necessary  that  the 
ultimate  liability  rest  in  contingency.  The 
fact  that  the  date  of  payment  is  uncertain, 
or  that  the  debt  matures  after  the  time  lim- 
ited for  the  presentation  of  claims,  does  not 
make  it  a  contingent  obligation. 

Austin  V.  8avela/nd,  77   Wis.   108,  45  N. 


A  claim  against  the  estate  of  the  deceased 
flurety  on  an  administrator's  bond  Is  con- 
tingent until  there  has  been  a  default  on  the 
part  of  the  administrator,  and  where  the  de- 
fault— which  in  this  case  consisted  of  the  fall- 
are  cf  the  personal  representatives  of  the  de- 
ceased administrator  to  obey  an  order  of  the 
coart  directingr  them  to  pay  into  court  the 
lands  beIongin{(  to  the  estate — talces  place  after 
the  lime  for  presentation  of  claims,  the  claim 
Is  not  barred.  Palmer  v.  Pollock,  26  Minn. 
433,  4  N.  W.  1113. 

And  In  Mann  v.  Everts,  64  Wis.  372,  25  N. 
W.  209,  It  was  held  that  a  claim  against  the 
■estate  of  the  deceased  surety  on  a  bond  given 
by  an  administrator  on  obtaining  license  to 
sell  real  estate  is  contingent,  and  does  not  be- 
<»me  absolute  prior  to  a  breach  of  the  condi- 
tion. 

In  Gordon  y.  Gibbs,  8  Smedes  &  M.  473, 
vhere  it  was  held  that  the  estate  of  a  deceased 
surety  on  an  administrator's  bond  is  not  re- 
lieved from  liability  by  the  failure  of  the 
obligee  to  present  the  claim  before  breach  of 
the  condition,  the  court  placed  its  decision  on 
the  ground  that  the  statute  only  contemplated 
private  debts  of  the  decedent,  and  did  not  ap- 
ply to  an  official  bond  imposing  a  legal  liability 
oa  the  happening  of  a  contingency,  and  on  the 
forther  ground  that  the  bond  was  a  matter  of 
record,  which  amounted  to  a  presentation  If 
a  presentation  was  necessary. 

Bat  in  the  following  cases  it  was  held  that 
where  the  devastavit  takes  place  before  the 
death  of  the  administrator,  the  claim  for  the 
su&e  against  the  estate  of  his  deceased  surety 
ii  not  contingent :  Page  v.  Bartlett,  101  Ala. 
193,  13  So.  768;  McDowell  v.  Jones,  58  Ala. 
25;  Fretwell  ▼.  McL.emore,  52  Ala.  124. 

A  claim  against  the  estate  of  the  deceased 
sarety  on  the  bond  of  the  guardian  Is  contin- 
gent nntil  there  has  been  a  settlement  of  the 
gaardlan*s  accounts.  Hantzch  v.  Massolt,  61 
Ulan.  361,  63  N.  W.  1060. 

And  where  a  guardian's  bond  Is  conditioned 
that  the  principal  shall,  on  the  termination  of 
the  guardianship,  pay  over  to  the  ward  all 
lamt  due  her,  a  claim  against  the  estate  of 
the  tarety  is  contingent  until  the  termination 
of  the  guardianship.  State  v.  Buck,  63  Ark. 
218.  37  S.   W.  881. 

Bat  where  the  ward  dies  before  a  settlement, 
tbe  statute  commences  to  run  against  the  es 
tate  of  the  deceased  surety  at  the  time  of  such 
<ie&th,  as  it  then  becomes  the  duty  of  the 
mardlan  to  account.  Glass  t.  Woolf,  82  Ala. 
2S1,  3  So.  11. 
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In  McWIIliams  v.  Norfleet,  60  Miss.  987, 
where  a  claim  against  the  estate  of  a  surety  on 
a  guardian's  bond  was  involved,  the  court  fol- 
lowed Gordon  v.  Glbbs,  3  Smedes  &  M.  473,  and 
held  that  the  claim  need  not  be  presented. 

For  effect  of  appeal  by  administrator  from 
decree  fixing  his  liability  as  rendering  claim 
against  surety  contingent  on  termination  of 
appeal,  see  Atherton  t.  Fuilam,  65  Vt.  388, 
supra.  III.  c. 

VII.  Liability  of  indoraers. 

The  statute  does  not  begin  to  run  against  a 
claim  against  the  estate  of  the  deceased  in- 
dorser  of  a  negotiable  note  until  the  maturity 
of  the  note,  as  the  indorser's  liability  is  con- 
tingent upon  the  maker's  Inability  to  pay, 
coupled  with  notice  of  dishonor;  and  this  Is 
not  affected  by  the  fact  that  the  maker  Indem- 
nified the  Indorser,  and  thereby  dispensed  with 
the  notice  of  nonpayment  where  the  indorser 
was  ignorant  of  this  arrangement.  Cockrill 
▼.  Hobson,  16  A.a.  391. 

Brown  v.  Allen,  an  unreported  case,  is  re- 
ferred to  by  the  court  in  Bacon  v.  Thorp,  27 
Conn.  251,  aupra,  as  having  been  decided  In 
the  circuit  court  of  the  United  States  at  New 
Haven  in  1835,  where  it  was  held  that  the 
claim  of  an  indorser  of  a  note,  who  had  been 
compelled  to  pay  it,  against  the  estate  of  a 
prior  indorser,  did  not  accrue  until  such  pay- 
ment. 

In  Dunnigan  t.  Stevens,  122  111.  396,  13  N. 
E.  651,  by  the  terms  of  the  written  indorse- 
ment, notice  of  dishonor  was  waived,  and  it 
was  held  by  a  divided  court  that  the  con- 
tingency of  the  liability  of  an  Indorser  arose 
out  of  the  necessity  of  giving  notice  of  dis- 
honor, and  that,  where,  as  in  this  case,  such 
notice  was  waived  by  the  terms  of  the  written 
indorsement,  the  claim  was  not  contingent. 
This  decision  was  dissented  from  by  two  mem- 
bers of  the  court  upon  the  ground  that  the 
maker  only  Is  absolutely  liable,  and  that  the 
liability  of  the  indorser  is  contingent  upon  the 
failure  of  the  maker  to  pay  the  note. 

VIII.  Reimbursement  of  sureties  and  indorsers. 

In  the  following  cases  It  was  held  that  the 
claim  of  a  surety  against  the  estate  of  his  prin- 
cipal for  reimbursement  is  contingent,  and  does 
not  become  absolute  until  he  pays  money  on 
account  of  his  obligation :  Webster  v.  Law- 
son,  73  Wis.  561,  41  N.  W.  710;  Marshall  v. 
Hudson,  9  Yerg.  57 ;  Sibley  t.  McAllister,  8  N. 
U.  389. 

And   the   fact   that   Judgment   was   entered 
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W.  955;  Sargent  v.  Kimball,  37  Vt.  320; 
Qrccne  v.  Dyer,  32  Me.  460;  Ames  v.  Ames, 
128  Mass.  277. 

The  contract  of  subscription  created  a 
present  debt  in  *no  wise  resting  in  contin- 
gency. 

Germania  Irwi  Min,  Co,  v.  King,  94  Wis. 
439,  36  L.  R.  A.  51,  69  N.  W.  181;  Pitta- 
hurgh  d  0.  R.  Co,  v.  Clarke,  29  Pa.  146; 
GrisselVs  Case,  L.  R.  1  Ch.  428;  Cook,  Stock 
&  Stockholders,  105 ;  Hatch  v.  Dana,  101  U. 
S.  205,  25  L.  ed.  885. 

Upon  the  death  of  Mr.  Shea  the  executors 
of  his  estate  were  chargeable  upon  the 
shares  of  the  decedent  to  the  extent  of  the 
property  that  eame  into  their  hands,  as  the 
personal  representatives  of  the  deceased. 

1  Cook,  Stock  &  Stockholders,.  §  248. 

Messrs,  Qnarles,  Spenoe,  A  Qnarles 
for  respondent. 


Marshall,  J.,  delivered  the  opinion  of 
the  court: 

The  first  proposition  submitted  for  con- 
sideration by  appellants'  counsel  is  based  on 
the  assumption  that  the  purpose  of  the 
pleader  was  to  state  a  cause  of  action  at^ 
law.  That  assumption  is  doubtless  in  ac- 
cordance with  the  fact.  The  only  relief  de- 
manded or  dcmandable  on  the  facts  alleged 
is  a  recovery  of  money,  hence  the  issues  of 
fact,  when  formed,  will  be  triable  by  a  juiy 
as  a  matter  of  right;  and  that  makes  the 
action  one  at  law.     Hev.  Stat.  1898,  §  2843. 

But  it  is  contended  that  the  action  is  un- 
der §  3274,  Rev.  Stat.  1898,  and  that  it  au- 
thorizes only  an  equitable  action.  We  are 
unable  to  see  anything  in  the  complaint  in- 
dicating that  respondent's  counsel  purposed 
stating  a  cause  of  action  under  that  sec- 
tion.    It  authorizes  an  action  against  heirs 


against  the  surety  on  bis  obligation  does  not 
render  his  claim  for  reimbursement  absolute 
before  actual  payment  by  bim.  Ewing  v. 
Maury,  3  Lea,  381. 

The  claim  of  an  accommodation  indorser 
against  the  estate  of  the  deceased  maker 
of  a  note  is  contingent  until  paid  by  such  in- 
dorser, when  it  becomes  absolute.  Lytle  v. 
Bond,  39  Vt.  388. 

And  the  rule  that  a  claim  against  the  es- 
tate of  a  deceased  maker  of  a  note  does  not 
accrue  In  favor  of  the  Indorser  until  he  is  com- 
pelled to  pay  the  note  is  not  affected  by  the 
fact  that  the  note  wag  given  to  the  indorser 
for  goods  sold.  Meriden  Steam  Mill  Lumber 
Co.  ▼.  Guy,  40  Conn.  163. 

IX.  Contribution, 

For  contribution  by  surviving  partner 
against  estate  of  deceased  partner,  see  infra, 
XIIL 

The  cases  are  In  harmony  as  to  the  nature 
of  the  claim  of  a  surety  against  the  estate  of 
his  cosurety  for  contribution;  and  in  the  fol- 
lowing cases  It  was  held  that  such  a  claim  Is 
contingent,  and  does  not  become  absolute  until 
the  payment  for  which  contribution  Is  asked 
has  been  actually  made.  May  v.  Vann,  15  Fla. 
653 ;  Gibson  v.  Mitchell,  16  Fla.  519. 

And  this  Is  true,  even  though  the  liability  of 
the  sureties  had  become  fixed  at  an  earlier 
date  by  the  default  of  the  principal.  Ernst  v. 
Nau,  63  Wis.  134,  23  N.  W.  492. 

And  the  fact  that  judgment  has  been  en- 
tered against  the  surety  asking  for  contribu- 
tion does  not  render  his  claim  absolute  before 
actual  payment  by  him.  Maxey  v.  Carter,  10 
Yerg.  521 ;  Reeves  v.  Pull  lam,  7  Baxt  119. 

Where  one  of  two  lessees,  who  are  bound  by 
the  terms  of  a  lease  to  pay  the  Insurance  and 
taxes  on  the  premises,  pays  the  same  after  the 
time  dxed  for  the  presentation  of  claims 
against  the  estate  of  his  deceased  colessee,  his 
claim  constitutes  a  contingent  claim,  as  the 
amount  of  the  -Insurance  and  taxes  could  not 
be  ascertained  in  advance.  Oswald  v.  Pills- 
bury.  61  Minn.  520,  63  N.  W.  1072. 

X.  Liabilitv    under    contracts    of    indemnity. 

A  claim  against  a  decedent's  estate  on  his 
covenant  to  protect  the  claimant  from  liability 
on  a  contract  entered  Into  by  her  Is  not  barred 
where  the  breach  of  the  covenant  did  not  oc- 
cur uutll  after  the  expiration  of  the  prescribed 
period.  Bullard  v.  Moor,  158  Mass.  418,  33  N. 
E.  928. 

Where  a  decedent  during  his  lifetime  gave  a 
bond  to  the  purchaser  of  land  to  indemnify 
58  L.  R.  A. 


him  against  all  claims  which  might  be  pre- 
sented against  the  property,  and  after  the  ex* 
piratlon  of  the  time  for  presenting  claims- 
against  his  estate  a  person  claiming  title  to  a 
portion  of  the  property  died  and  his  widow 
claimed  a  dower  interest,  the  liability  of  the 
estate  of  the  decedent  under  the  bond  on  ac- 
count of  such  claim  for  dower  was  contingent, 
as  the  clafm  for  dower  would  not  have  arisen 
had  not  the  claimant  survived  her  husband. 
Parker  v.  Read,  9  N.  H.  121. 

A  claim  by  a  surety  against  the  estate  of  one 
undertaking  to  indemnify  it  Is  contingent  un« 
til  payment  by  the  surety,  within  the  meanlngr 
of  the  provision  of  the  California  Code,  pro- 
viding that  contingent  claims  may  be  presented 
within  a  prescribed  period  after  they  become 
due.     Pico  V.  De  La  Guerra,  18  Cal.  422. 

In  1880  the  California  Code  of  Civil  Pro- 
cedure  was  amended  so  as  to  require  the- 
presentatlon  of  all  claims  arising  upon  con- 
tract, whether  due  or  not  due,  or  contingent, 
nnd  the  word  "contingent"  was  interpreted  In- 
Verdler  v.  Roach,  96  Cal.  467,  31  Pac.  554. 
The  claim  In  this  case  arose  under  a  lease  exe- 
cuted by  the  decedent  in  which  he  covenanted 
to  save  the  lessees  harmless,  during  the  term- 
of  the  lease,  from  one  half  of  all  the  damages 
which  they  might  sustain  by  the  overflow  of 
water  upon  their  goods  caused  by  any  other 
occupants  of  the  building.  The  overflow  form- 
ing the  subject-matter  of  the  claim  did  not  oc 
cur  until  long  after  the  time  for  presentation 
of  claims  against  the  estate  of  the  lessor,  and 
the  lessee  took  the  position  that  the  claim  was 
not  a  .claim  within  the  meaning  of  the  statute, 
as  no  loss  or  damages  had  occurred  for  which, 
a  claim  could  be  presented  within  the  time  lim- 
ited, but  the  court  held  that  It  was  such  a 
claim,  and  came  within  the  meaning  of  the 
words  "contingent  claim,"  and  that,  while  no 
loss  or  damjigGs  had  occurred,  the  claim  or 
right  of  Indemnlflcation  for  future  damages 
should  have  been  presented.  The  court.  In 
holding  that  the  claim  came  within  the  stat- 
ute, defined  the  words  "contingent  claim"  by 
saying,  all  anticipated  future  events  which  are 
not  certain  to  occur  are  contingent  events,  and 
may  properly  be  denominated  mere  possibilities 
more  or  less  remote,  while  anticipated  events 
which  are  certain  to  occur,  or  must  necessarily 
occur,  are  In  no  degree  contingent. 

For  contingency  of  claim  arising  under  con- 
tract to  Indemnify  claimant  against  loss  from 
a  foreclosure  action,  see  Sankey  v.  Cook,  82: 
Iowa.  125,  47  N.  W.  1077,  supra.  III.  c. 

XI.  Liabiltty   for  bicach  of  tcarrantp. 

That  a  claim  for  breach  of  covenant  for  quiet 
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or  devisees  who  shall  have,  as  such,  become 
possessed  of  real  estate,  and  provides  that 
the  action  must  be  brought  against  all  such 
heirs,  or  all  such  devisees  as  a  class.  No 
judgment  can  be  rendered  unless  the  entire 
class  is  before  the  court.  §  3275.  The 
complaint  must  contain  a  description  of  the 
real  estate  received  by  each  defendant,  and 
a  statement  of  the  value  thereof.  §  3276. 
Each  defendant  can  be  held  liable  only  for 
such  proportion  of  the  plaintiff's  claim  as 
the  value  of  the  real  estate  received  by  him 
bears  to  that  received  by  all  the  members  of 
the  class  and  not  exceeding  the  value  of 
what  he  received;  and  in  case  he  shall  not 
have  sold  such  realty,  the  judgment  against 
him  can  be  enforced  against  that  particular 
property  only.  Whether  such  an  action  is 
one  in  equity  need  not  be  here  decided;  for, 
manifestly,  the  complaint  does  not  state 
facts  sufficient  to  satisfy  such  statutes. 


Respondent's  counsel  say  that  its  right  to 
recover,  if  it  has  any,  is  under  §  3269,  Rev. 
»Stat.  1898.  Assuming  that  the  claim  is  not 
barred  by  some  statute  of  limitation,  and 
was  not  and  is  not  recoverable,  as  shown  by 
the  complaint,  by  proceedings  in  the  county 
court  or  from  personal  representatives  of 
the  deceased,  we  are  unable  to  see  why  the 
complaint  does  not  meet  all  the  calls  of  such 
section  and  those  regulating  the  procedure 
thereunder.  It  provides  that  "actions 
against  the  next  of  kin  or  legatees  of  any 
deceased  person  to  recover  the  value  of  any 
assets  that  may  have  been  paid  to  them  by 
any  executor  or  administrator  may  be 
brought  against  all  of  the  next  of  kin  jointly 
or  one  or  more  of  them,  or  against  all  of  the 
legatees  jointly  or  one  or  more  of  them." 
The  defendants  are  next  of  kin  of  the  de- 
ceased, and  his  legatees  as  well,  and  they 
received  assets  of  his  estate  from  his  exec- 


enjojment  Is  contingent  until  a  breach  of  the 
covenant  by  an  eviction  under  a  title  para- 
mount, was  held  In  the  following  cases :  God- 
Icy  V.  Taylor,  14  N.  C.  (3  Dev.  L.)  178 ;  Dug- 
ger  V.  Oslesby,  99  III.  405. 

And  the  existence  of  an  encumbrance  upon 
the  property  does  not  constitute  a  breach  so  as 
to  render  the  claim  absolute.  Clark  v.  Win- 
chell,  53   Vt.  408. 

In  Grlswold  v.  Blgelow,  6  Conn.  258,  where 
B  breach  of  covenant  of  warranty  did  not  take 
place  nntll  thirty  years  after  the  death  of  the 
coTenantor,  It  was  held  that  the  claim  against 
his  estate  was  contingent  until  that  time. 

In  Chambers  v.  Smith.  23  Mo.  174,  where, 
at  the  time  of  the  conveyance  of  land,  the 
grantor  was  under  bond  to  convey  the  same  to 
another,  it  was  held  that  the  existence  of  such 
bond  did  not  constitute  an  immediate  breach 
of  the  statutory  covenant  of  seisin ;  and  that 
Boch  breach  did  not  occur  until  the  final  exe- 
cution of  a  deed  pursuant  to  the  bond ;  and 
that  until  such  time  the  grantee's  claim  for 
damages  for  breach  of  the  covenant  was  con- 
tingent. 

A  claim  aeralnst  the  estate  of  a  deceased  war- 
rantor of  the  title  to  slaves  is.  contingent  until 
the  claimant's  title  is  declared  defective  and 
rhe  slaves  taken  from  him.  Caplinger  v.  Va- 
«ien.  5  Humph.  629. 

In  Clark  v.  Gates,  84  Minn.  381,  87  N.  W. 
'*ll,  it  was  held  that  a  claim  against  a  de- 
■^-dent's  estate  for  damages  for  breach  of  war- 
ranty of  personal  property  was  not  contingent, 
sis  it  was  not  dependent  upon  a  contingency  or 
tatnre  event,  but  related  to  the  character  of 
the  property  at  the  time  of  the  sale. 

XII.  Liahility  of  grantee  assuming  mortgage, 

The  following  cases  hold  that  the  claim  of 
A  mortgagee  against  the  estate  of  a  grantee  of 
rhe  mortgaged  property  on  his  assumption  of 
the  mortgage  is  contingent  until  after  fore- 
iosare,  and  until  that  time  need  not  be  pre- 
«*nt€d.  Terhune  v.  White.  34  N.  J.  Eq.  98: 
Field  V.  Thistle.  58  N.  J.  Eq.  339,  43  Atl.  1072. 

But  the  grantee's  liability  to  the  grantor 
ifter  the  maturity  of  the  mortgage  Is  absolute, 
and  not  contingent,  although  the  grantor  has 
paid  no  part  of  it.  Stichter  v.  Cox,  62  Neb. 
:»32,  72  N.  W.  848. 

XIIL  lAafiUiiy  of  partner. 

In  the  following  cases  It  was  held  that  where 
•  partner  pays  the  partnership  debts,  or  ex- 
pands money  for  the  firm,  his  claim  against 
■  bf»  estate  of  his  deceased  partner  for  contrlbu- 
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tion  Is  contingent,  and  does  not  become  abso- 
lute  until  there  has  been  a  settlement  of  the 
partnership  affairs:  Blakely  v.  Smock,  96  Wis. 
611,  71  N.  W.  1052;  Logan  v.  Dixon,  73  Wis. 
533,  41  N.  W.  713 ;  Gleason  v.  White,  34  Cal. 
258. 

And  the  claim  of  a  creditor  of  a  partnership 
does  not  become  absolute  against  the  estate  of 
a  deceased  partner  unless  the  surviving  part- 
ner becomes  insolvent,  and  it  is  contingent  un- 
til that  time.  Pendleton  v.  Phelps,  4  Day,  476 ; 
Uoyt  V.  Bonnett,  50  N.  Y.  638. 

XIV.  Miscellaneous  claims. 

The  claim  of  an  heir  to  whom  mortgaged 
property  has  descended,  arising  out  of  his 
right  to  have  the  personal  property  of  the  de- 
cedent applied  In  satisfaction  of  the  mortgage, 
constitutes  a  contingent  claim  against  the  es- 
tate until  the  lands  have  been  subjected  to  the 
payment  of  {the  mortgage.  Clark  t.  Davis,  32 
Mich.  154. 

Where  one  having  a  claim  against  a  decedent 
purchased  personal  property  of  the  widow  be- 
fore the  issuance  of  letters  of  administration, 
and  credited  the  value  thereof  upon  his  claim, 
which  sale  the  administrator  subsequently  ap- 
pointed refused  to  ratify,  the  creditor's 
claim  against  the  estate  was  contingent 
until  such  refusal  to  ratify.  Hall  v.  Wilson, 
6  Wis.  433. 

Where  goods  are  delivered  by  an  attaching 
oflScer  to  a  receiptor  under  an  agreement  that 
they  shall  be  redelivered  on  demand,  a  claim 
against  the  estate  of  the  receiptor  does  not 
accrue,  and  is  contingent  until  after  the  ter- 
mination of  the  attachment  proceedings.  Ba- 
con V.  Thorp,  27  Conn.  251. 

A  note  payable  absolutely  does  not  consti- 
tute a  contingent  claim  as  between  the  holder 
and  the  estate  of  the  maker  by  reason  of  the 
fact  that  it  is  secured  by  a  real-estate  mort- 
cjage.  Osmnn  v.  Oakland  Circuit  Judge,  107 
Mloh.  27.  64  N.  W.  949. 

A  claim  against  decedent's  estate  for  rents 
and  profits  of  land  is  not  barred  where  the 
claimant's  title  to  the  land  was  not  determined 
until  after  the  expiration  of  the  time  for  pres- 
entation of  claims.  Senat  v.  Findley,  61  Iowa, 
20,  50  N.  W.  575. 

A  claim  against  the  estate  of  a  decedent 
arising  out  of  a  contract  entered  into  by  him 
wherein  he  agreed,  In  consideration  of  a  trans- 
fer to  him  of  shares  of  stock  in  a  corporation, 
that.  If  thereafter  any  holder  of  stock  in  such 
corporation  should  by  sale  or  otherwise  realise 
anything  whatever  per  share  for  his  stock,  he 
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utor  exceeding  in  value  the  plaintifT's  claim,  j 
Section  3270  provides:  "If  such  action  be  i 
brought  against  the  next  of  kin  the  plain- 1 
tiff  must  show  that  he  has  been  or  will  be 
unable,  with  due  diligence,  to  collect  his 
debt  or  some  part  thereof  by  proceedings  in 
the  proper  county  court,  or  from  tlie  per- 
sonal representatives  of  the  deceased."  As 
the  defendants  are  sued  as  legatees,  that 
provision  is  not  material.  However,  if 
plaintiff's  claim,  without  fault  on  its  part, 
was  not  in  a  condition  to  be  enforced  in  the 
county  court  during  the  progress  of  the  ad- 
ministration of  the  estate,  the  complaint 
would  satisfy  the  quoted  requisites  of  § 
3270,  if  the  action  was  against  the  defend- 
ants as  next  of  kin.  Section  3272  provides 
tnat,  if  the  action  be  against  legatees  there 
shall  be  no  recovery  unless  it  be  shown  that 
no  assets  were  delivered  by  the  executor  or 
administrator  to  the  next  of  kin  of  the  de- 
ceased, or,  if  any  such  were  so  delivered, 
that  the  value  thereof  has  been  recovered  by 
other  creditors,  or  is  not  sufficient  to  satisfy 
the  plaintiff's  demand,  in  which  case  the  re- 
covery shall  bo  limited  to  the  deficiency. 
Here,  as  indicated,  the  legatees  received  all 
the  assets,  so  such  section  would  be  satisfied 
if  they  were  not  next  of  kin.  Sections  3270 
and   3272   provide  that  the  defendants,  in 

would  pay  the  same  amount  to  the  persons 
transferring  to  him  such  shares, — constitutes 
a  contingent  claim.  Ames  v.  Ames,  128  Mass. 
277. 

A  claim  against  the  estate  of  a  deceased  per- 
son is  not  rendered  contingent  by  the  fact  that 
the  bolder  of  it  erroneously  believed  that  he 
bad  a  valid  lien  as  security  therefor,  wblcb  he 
would  have  to  relinquish  before  he  could  make 
proof  of  the  claim.  Senrs  v.  Wills,  7  Alien, 
430. 

A  claim  against  the  estate  of  a  decedent 
arising  out  of  a  joint  and  several  note  executed 
by  the  decedent  and  another  is  not  contingent, 
although  the  note  did  not  mature  until  after 
the  expiration  of  the  time  fixed  for  the  pres- 
entation of  claims.  Austin  v.  Saveland,  77 
Wis.  108,  45  N.  W.  955. 

The  claim  against  a  decedent's  estate,  aris- 
ing out  of  an  agreement  of  the  decedent  to  pay 
the  claimant  a  contingent  fee  for  services  In 
assisting  in  the  prosecution  of  a  case,  is  con- 
tingent.    Morgan  v.  Gibson,  42  Mo.  App.  234. 

Where  one  having  an  option  for  the  pur- 
chase of  certain  lands  entered  into  a  contract 
with  a  syndicate  whereby  they  advanced  money 
for  the  purchase  of  the  same,  and  be,  among 
other  things,  agreed  to  reimburse  them  for  ad- 
vances in  case  of  iiis  failure  to  sell  a  reserved 
portion  of  the  land  for  an  amount  sufficient 
to  reimburse  them,  his  liability  to  do  so  is  con- 
tingent on  his  performance  of  his  agreement 
to  sell  the  property  for  sufficient  to  reimburse 
them,  and  upon  his  failure  so  to  do  within  a 
reasonable  time  his  liability  becomes  absolute. 
Fitzhugh  V.  Harrison.  75  Minn.  481,  78  N. 
W.  93. 

Where  the  owner  of  land  entered  Into  an 
oral  contract  to  convey  the  same,  and  received 
the  purchase  money,  a  claim  against  his  estate 
for  damages  arising  out  of  his  widow's  refusal 
to  execute  a  deed  becomes  absolute  from 
the  time  of  the  widow's  refusal  to  convey. 
Jorgenson  v.  Larson,  85  Minn.  134,  88  N.  W. 
439 

XV.  Conclusiona, 

While  the  statutes  of  some  of  the  states 
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proportion  and  to  the  extent  of  the  assets 
received  by  them  respectively,  shall  be  liable 
for  so  much  of  the  plaintiff's  claim  as  all 
the  members  of  their  class  might  have  been 
held  liable  for,  each  having  a  right  of  ac- 
tion against  other  members  of  such  class  for 
contribution  when  necessary  to  ratably  dis- 
tribute the  entire  burden,  and  that  the  judg- 
ment shall  express  the  amount  adjudged 
against  each  defendant  for  damages  and 
costs,  the  same  to  be  docketed  and  enforced 
against  the  defendants  severally  in  like  man- 
ner as  if  there  were  several  judgments,  that 
is,  by  separate  executions  and  against  the 
property  of  the  judgment  debtors  as  in  ordi- 
nary cases.  It  will  be  seen  that  such  stat- 
utes contemplate  an  action  for  money  only, 
one  in  which  i.ssues  of  fact,  if  formed,  are 
triable  by  a  jury  as  a  matter  of  right,  or, 
in  other  words,  an  action  at  law.  The  au- 
thorized action  is  not  in  rem.  No  lien  is 
obtainable  upon  the  specific  property  re- 
ceived by  the  defendants  from  the  deceased. 
It  is  not  to  enforce  a  trust,  for  the  defend- 
ants are  not  required  to  account  for  the 
property  received  by  them  in  specie  or  for 
the  proceeds  thereof.  It  is  to  enforce  a  lia- 
bility different  from  any  existing  at  com- 
mon' law,  a  legal  liability  created  by  stat- 
ute to  pay  the  plaintiff's  claim  to  the  ex- 
make  no  distinction  between  contingent  and 
absolute  claims  as  regards  the  time  for  pre- 
senting them,  many  of  the  states  do  not  re- 
quire the  presentation  of  contingent  claims 
until  after  the  happening  of  the  centingency 
which  renders  them  absolute.  In  some  of  the 
states  the  ambiguity  of  the  statute  has  necessi- 
tated Judicial   construction. 

The  only  rule  of  construction  that  has  been 
enunciated  is  that  the  provisions  relating  to 
contingent  claims  must  be  read  with  reference 
to  the  other  provisions  of  the  statute  and  the 
general  scheme  of  administration  of  estates  in 
force  in  the  particular  state.     See  supra,  II. 

The  mere  fact  that  the  amount  of  the  claim 
Is  uncertain  or  contingent  does  not  render  the 
claim  contingent.  If  something  is  certain  to 
be  due  the  claim  is  absolute.  The  contingency 
must  relate  to  the  existence  of  the  liability  It- 
self, making  it  depend  upon  some  future  event 
which  may  or  may  not  happen,  and  which 
makes  it  wholly  uncertain  whether  there  ever 
will  be  a  liability. 

A  claim  may  be  contingent  by  reason  of  the 
contract  out  of  which  it  arises  expressly  mak- 
ing It  dependent  upon  the  happening  of  some 
future  event,  and  such  cases  merely  call  for 
a  construction  of  the  contract. 

But  in  the  majority  of  cases  the  contingency 
is  dependent  upon  the  nature  of  the  legal  re- 
lations existing  between  the  parties,  and  re 
quires  an  examination  of  the  law  fixing  the 
liability  of  such  parties.  Independent  of  the 
eflTect  of  the  death  of  the  party  sought  to  be 
charged.  To  illustrate :  The  question  whether 
the  liability  of  the  estate  of  a  deceased  stock- 
holder is  contingent  or  absolute  depends  upon 
whether  bis  liability  is  primary  or  secondary 
according  to  the  law  of  the  jurisdiction  in- 
voked. This  applies  equally  to  the  several 
classes  of  clalma  The  test  is:  Was  the  per- 
son whose  estate  is  sought  to  be  charged  pri- 
marily or  secondarily  Uabie?  Was  bis  lia- 
bility contingent  npon  the  failure  of  perform- 
ance by  one  primarily  liable?  C.  W.  P 
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tent  specified  therein.  The  statute,  acting' 
upon  the  conditions  and  to  the  extent  men- 
tioned, creates  a  devolution  of  liability  from  | 
the  estate  of  the  deceased  to  his  next  of  kin ' 
and  legatees  without  changing  the  nature  of 
the  claim.  By  the  act  of  the  next  of  kin  or 
legatees,  in  taking  assets  from  the  adminis- 
trak)r  or  executor,  they  do  not  become  trus- 
tees thereof  for  the  benefit  of  persons  who 
may  be  unable  to  collect  their  claims  against 
the  deceased  by  proceedings  in  the  county 
court  or  from  the  personal  representatives 
of  the  deceased  under  the  provisions  of 
chapter  165,  Rev.  Stat.  1898;  but  they  im- 
pliedly assume  and  agree  to  pay  such 
claims  to  tJie  extent  of  their  statutory  lia- 
bility. Section  3269  creates  a  legal  liabil- 
ity and  none  other,  enforceable  in  an  action 
at  law  and  in  no  other  way. 

liut  counsel  contend  that  the  claim  is 
barred  by  the  statutes  of  nonclaim,  so 
called;  that  the  claim  in  question  was  not 
contingent^  hence  should  have  been  present- 
ed to  the  probate  court  for  allowance.  All 
daims  not  proper  to  be  allowed,  but  which 
may  be  exhibited  to  the  county  court  and 
may  ripen  into  absolute  liabilities,  are  con- 
tingent, and  a  failure  to  present  tliem  while 
the  contingent  character  exists  does  not  af- 
fect the  right  of  action  under  §  3269,  Rev. 
Sut  1898.  Ernst  v.  Nau,  63  Wis.  134,  23 
K.  W.  492;  Mann  v.  Everts,  64  Wis.  372,  25 
N.  W.  209.  Many  authorities  are  cited  to 
our  attention  on  the  subject  of  what  is  a 
contingent  claim.  Expressions  are  gathered 
from  them  and  referred  to  as  showing  that 
«  liability  upon  a  subscription  for  capital 
stock  in  a  corporation  is  a  debt,  and  that  a 
debt  in  prtBsenti  is  not  a  contingent  claim ; 
that  when  we  speak  of  a  contingent  claim 
is  the  language  of  the  statute,  the  element 
of  contingency  refers  to  the  existence  of  the 
debt,  not  to  whether  there  is  an  absolute 
liability  to  pay  it.  For  instance,  in  Greene 
V.  Dyer,  32  Me.  460,  this  expression  is  used, 
speaking  of  contingent  claims:  ''That 
class  of  claims  embraces  those  only,  con- 
cerning which  it  is  uncertain  or  contingent 
whether  they  will  ever  become  debts,"  Evi- 
dently the  court  meant,  ever  become  abso- 
lute debts.  The  case,  rightly  understood,  is 
in  harmony  with  Austin  v.  Saveland,  77 
Wis.  108,  45  N.  W.  955,  and  other  cases 
cited  by  appellants'  counsel,  decided  in  this 
court,  ana  cases  decided  elsewhere,  to  the 
effect  that,  if  a  liability  exists  but  it  is  un- 
certain whether  it  will  ever  be  absolute  in 
the  sense  of  being  enforceable,  it  is  contin- 
fcnt  within  the  meaning  of  the  statute.  The 
terms  "debt,"  "absolute  debt,"  "liability," 
and  "absolute  liability,"  are  used  in  the  au- 
thorities in  a  way  to  confuse  and  lead  to 
wrong  deductions  if  one  does  not  keep  in 
mind  that  the  essential  element  of  a  con- 
tinpent  claim  is  uncertainty  as  to  whether 
it  will  ever  be  enforceable.  True,  so  long 
aa  a  debt  is  absolute  it  is  not  contingent, 
hot  it  is  not  absolute  if  its  enforceability  is 
dependent  upon  a  contingency  that  may 
nerer  happen.  True,  a  subscnption  liabil- 
itf  for  capital  stock  in  a  corporation  is  a 
debt,  as  said  in  1  Cook,  Stock  &  Stockhold- 
ers, I  105,  and  in  Hatch  t.  Dana,  101  U.  S. 
58  L.  R.  A. 


205,  25  L.  ed.  885,  cited  to  our  attention, 
and  in  all  auUiorities  that  treat  of  the  sub- 
ject, but  not  an  absolute  debt.  It  is  a  debt 
payable  in  the  future,  as  said  by  this  court 
in  Ocrmania  Iron  Min.  Co.  v.  Ktngy  94  Wis. 
439,  36  L.  K  A.  51,  69  N.  W.  181,  but  pay- 
able only  in  the  future  upon  a  contingency, 
the  happening  of  an  event,  to  wit,  a  call 
regularly  made  pursuant  to  the  by-laws  of 
the  corporation  and  notice  given  pursuant 
thereto,  hence  a  contingent  claim.  The  call 
does  not  fix  the  liability  in  the  sense  of  cre- 
ating the  obligation  to  pay  for  the  stock. 
That  is  created  by  the  subscription  con- 
tract; but  the  contract  is  not  to  pay  for  the 
stock  at  all  events;  it  is  to  pay  up.>n  a  con- 
tingency, upon  condition  of  a  cuU  being 
made  according  to  the  contract.  Ihe  call 
makes  what  was  before  contingent  absolute. 
It  fixes  the  time  of  payment  only  as  a  step 
in  satisfying  the  contingency  necessary  to 
make  the  liability  absolute,  to  make  what 
was  before  uncertain  whether  it  would  ever 
occur,  certain,  satisfying  the  rule  an- 
nounced in  Austin  v.  Saveland,  77  Wis.  108, 
45  N.  W.  955,  which  was  but  a  statement  of 
elementary  law.  Probably  the  rule  cannot 
be  found  more  tersely  stated  than  by  Jus- 
tice Bradley  in  Riggin  v.  Magwire,  15  Wall. 
549,  21  L.  ed.  232,  in  speaking  of  what  con- 
stituted a  contingent  claim  under  the  bank- 
rupt act  of  1841.  This  language  was  used: 
"The  better  opinion  is,  that  so  long  as  it  re- 
mained wholly  uncertain  whether  a  contract 
or  engagement  would  ever  give  rise  to  an 
actual  duty  or  liability,  and  there  was  no 
means  of  removing  the  uncertainty  by  cal- 
culation, such  contract  or  engagement  was 
not  provable." 

It  would  seem  from  the  foregoing,  there 
being  no  controversy  but  that  an  absolute 
liability  does  not  exist  to  pay  upon  a  sub- 
scription for  stock  in  a  corporation,  except 
upon  a  call  regularly  made  and  notice  there- 
of regularly  given  to  the  subscriber,  pursu- 
ant U)  the  by-laws  of  the  corporation,  that 
citations  of  authority,  classing  such  claims 
as  contingent,  are  not  necessary.  The  gen- 
eral rule,  that  where  absolute  certainty  does 
not  exist  there  is  the  uncertainty  necessary 
to  the  contingency  mentioned  in  the  stat- 
ute, would  seem  sufficient.  However,  coun- 
sel for  appellants  were  able  to  present  one 
case  where  the  precise  question  at  issue,  in 
circumstances  similar  to  those  present  here, 
was  decided.  Lake  Phalcn  Land  d  Improv. 
Co.  V.  Lindeke,  66  Minn.  209,  68  N.  W.  974. 
They  also  cite  Dent  v.  Matteson,  70  Minn. 
519,  73  N.  W.  416,  where  the  same  question 
was  decided  under  different  circumstances, 
it  being  there  held,  in  accordance  with  a  fa- 
miliar rule,  that  the  insolvency  of  the  cor- 
poration created  an  absolute  necessity  to 
call  in  balances  due  on  subscriptions  to  capi- 
tal stock,  removing  the  element  of  contin- 
gency the  same  as  a  call  under  ordinary  cir- 
cumstances. We  may  say  in  passing  that 
both  actions  were  under  a  statute  precisely 
the  same  as  our  §  3269,  and  were  com- 
menced and  prosecuted  as  actions  at  law. 
The  cases  are  numerous  where  the  same 
question  has  been  decided  under  other  cir^ 
cumstances.    We  cite  the  following:    Olenn 
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V.  Howard,  65  Md.  40,  3  AU.  895;  South 
Staffordshire  R,  Co,  v.  Bumsidey  5  Exch. 
120;  General  Discount  Co.  v.  Stokes,  17  C. 
B.N.  S.  765;  Re  General  Estates  Co.  L.  R. 
4  Ch.  274;  Martin's  Patent  Anchor  Co,  v. 
Morton,  L.  R.  3  Q.  B.  306;  Black,  Bank- 
ruptcy, 221.  The  following  quotations  from 
the  decisions  will  amply  show  the  position 
of  the  courts  on  the  subject  under  dis- 
cussion. In  South  Staffordshire  R.  Co.  v. 
Burnside,  Parice,  B.,  speaking  for  the  court, 
said:  *'The  contract  on  which  the  share- 
holder's obligation  is  founded,  is  not  to  pay 
a  certain  fixed  sum  upon  a  future  contin- 
gency', but  such  sum  or  sums  as  may  be  re- 
quired from  himself  and  all  the  other  share- 
holders from  time  to  time,  not  exceeding  a 
certain  sum,  and  regulated  by  the  wants  of 
the  company.  At  the  time  of  the  bank- 
ruptcy it  was  uncertain  what  the  sum  would 
be  which  the  defendant  would  be  called  on 
to  pay.  and  no  certain  debt  was  then  con- 
tracted." In  Glenn  v.  Hoicard  this  lan- 
guage was  used:  "As  against  the  company, 
and  those  claiming  to  hold  under  it,  the 
stockholder  has  a  right  to  stand  upon  the 
terms  of  his  contract,  and  that  contract  cre- 
ated no  obligation  upon  him  to  pay,  except 
upon  a  general  call  legally  made  upon  all 
the  stockholders ;  and  in  the  absence  of  such 
call,  no  one  could  foretell,  or  have  the 
means  of  ascertaining,  what  amount,  or 
when,  the  stockholder  would  be  required  to 
pay  on  his  stock,  or  whether  he  would  ever 
be  required  to  pay  at  all."  The  conclusion 
of  the  court  was  that,  at  the  time  the  dis- 
charge in  bankruptcy  took  effect,  the  liabil- 
ity of  the  defendant  for  the  unpaid  subscrip- 
tions for  stock  was  a  contingent  claim, 
hence  not  provable  under  the  bankrupt  act, 
and  that  therefore  the  enforcement  of  fu- 
ture calls  upon  subscription  liability  was 
not  barred  by  the  discharge  in  bankruptcy. 
The  test  adopted  as  to  what  constitutes  a 
contingent  claim,  was  the  rule  laid  down  in 
Riggin  v.  Magwire,  15  Wall.  549,  21  L.  ed. 
232. 

It  is  considered  that,  upon  reason  and 
authority,  the  claim  in  question  was  con- 
tingent till  after  the  administration  of  the 
estate  of  Shea  was  completed.  There  was 
no  way  whereby,  in  advance  of  a  call  regu- 
larly made,  the  liability  upon  the  subscrip- 
tion contract  could  have  been  valued  and 
extinguished  by  payment,  or  of  determining 
whether  any  payment  whatever  would  ever 
be  required,  hence  it  was  not  a  claim  that 
couid  have  been  allowed  by  the  probate 
court,  and  was  not  afTectcd  by  the  bar  of  the 
statute  as  to  allowable  claims.  Rev.  Stat. 
.1898.  §  3844. 

It  is  further  contended  that  the  complaint 
failed  to  allege  a  valid  call  for  a  payment 
upon  the  subscription  contract  in  that,  in- . 
stead  oi  setting  forth  the  particulars  in  re- 1 
gard  to  the  existence  of   the  by-laws   and  \ 
compliance  therewith,  such  particulars  were 
pleaded  according  to  their  legal  effeet,  thus: 
"A  call  was  duly  made  pursuant  to  rt\solu- 
tions,"  etc.,  "and  in  pursuance  of  the  by- ' 
laws  of  said  company  theretofore  duly  made ; 
and  adopted."    "The  by-laws  of  said  plain- ! 
tiff  duly  provided  the  manner  in  which  each ' 
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bubseriber,  and  his  representatives  and  suc- 
cessors in  interest,  should  be  notified  of  said 
calls,  and  due  notice,"  etc.,  "pursuant  to 
said  by-laws  was  given  to  each  of  the  de- 
fendants," etc.,  and  "due  demand  made  for 
the  payment  thereof."  To  support  the 
proposition  that  such  allegations  were  in- 
sullicicnt,  authorities  are  cited  to  the  effect 
that  where  a  liability  arises  under  a  by- 
law, the  by-law  must  be  specially  pleaded; 
that  is,  where  the  liability,  not  a  mere  con- 
dition precedent  to  the  enforcement  of  tlie 
liability,  depends  upon  a  by-law,  it  must  be 
pleaded.  Manifestly  such  authorities  have 
no  application  to  the  liability  in  question. 
The  foundation  of  the  liability  was  the  sub- 
scription contract.  The  existence  of  by- 
laws and  the  making  of  the  call  and  giving 
notice  pursuant  thereto  were  mere  condi- 
tions precedent  to  a  complete  cause  of  ac- 
tion upon  such  contract,  and  therefore  the 
facts  in  that  regard  were  pleadable  accord- 
ing to  their  legal  effect  by  express  provision 
of  statute.  Rev.  Stat.  1898,  §  2674.  More- 
over, independent  thereof,  under  the  liberal 
rules  of  pleading  prescribed  by  the  Code, 
facts  which  are  inferable  with  reasonable 
certainty  when  stated  according  to  their  le- 
gal effect,  if  so  alleged,  do  not  render  the 
pleading  bad  upon  a  challenge  for  insuffi- 
ciency, though  it  may  be  open  to  a  motidn 
to  make  more  definite  and  certain.  That 
has  often  been  decided  by  this  court.  Cut- 
ler v.  Ainsworth,  21  Wis.  382;  Frankfort 
Bank  v.  Countryman,  11  Wis.  399.  That 
rule  was  recently  applied  to  a  situation  very 
much  like  the  one  before  us.  Miles  v.  Mu- 
tual Reserve  Fund  Life  Asso.  108  Wis.  421. 
84  N.  W.  150.  The  authorities  in  the  state 
of  New  York,  from  which  our  system  of 
pleading  was  adopted,  are  to  the  same  ef- 
fect. Gay  V.  /'ante,  5  How.  Pr.  107;  Ketel- 
tas  V.  Mi/PTS,  19  N.  Y.  231;  Piatt  v.  Stout, 
14  Abb.  Pr.  178;  People  ex  rel.  Crane  v. 
Ryder,  12  N.  Y.  433;  People  ex  rel,  Hawes 
v.'  Walker,  23  Barb.  304.  In  the  latter  case 
it  was  said  that  the  allegation  that  a  meet- 
ing was  duly  convened  implies  that  it  w^s 
regularly  convened,  and,  if  necessary  to  its 
regularity,  that  it  was  an  adjourned  meet- 
ing. In  Piatt  V.  Stout  it  was  held  that,  im- 
pliedly, a  person's  title  to  office  is  suffi- 
eiently  pleaded  on  demurrer,  by  an  allega- 
tion that  on  a  day  specified,  in  pursuance  to 
tiio  laws  of  the  state,  such  person  was  duly 
appointed  to  fill  the  office,  and  duly  made 
and  executed  his  official  bond  with  sureties, 
and  took  the  oath  of  office  required  by  law. 
It  is  further  suggested  that  the  complaint 
is  bad  because  it  does  not  affirmatively 
show  that  the  original  subscription  liability 
has  not  been  extinguished  by  a  transfer  of 
the  stock  and  an  acceptance  of  the  trans- 
feree in  place  of  the  original  subscriber.  It 
is  consi(l(»re<l  tliat  we  ought  not  to  dignify 
tliat  proposition  by  any  extensive  discussion 
of  it.  The  original  liability  could  not  have 
been  extinguished  except  by  consent  of  the 
corporation,  and  if  there  has  been  such  an 
extinguishment  it  is  a  matter  of  defense  to 
be  raised  by  answer  like  a  plea  of  judg- 
ment, or  any  other  matter  shoving  that  the 
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original  liability  created  by  the  subscrip- 
tion contract  no  longer  exists. 

The  further  point  is  made  that  the  com- 
plaint does  not  show  that  the  by-laws  con- 
tained any  provision  for  giving  notice  of 
rail's  to  the  heirs  of  deceased  stockholders. 
The  conclufiive  answer  to  that  seems  to  be 
that  the  complaint  states  that  the  by-laws 
provide  the  manner  of  giving  notice  to  suc- 
cessors in  interest  of  a  stockholder,  and  that 
the  entire  beneficial  interest  in  the  stock  in 
question,  either  in  specie  or  the  proceeds 
thereof,  went  to  the  defendants,  and  that 
due  notice  of  the  calls  in  question  was  given 
to  them.  The  term  "successors  in  interest" 
does  not  necessarily  mean  successors  in 
ownership  of  the  stock.  It  is  broad  enough 
and  was  doubtless  intended  to  cover  success- 
ors to  the  benefits  of  such  ownership.  The 
complaint  amply  shows  that  the  stock,  eith- 
er in  specie  or  otherwise,  swelled  the  assets 
of  the  deceased,  to  which  the  defendants 
succeeded  ad  legatees. 

The  foregoing  covers  all  the  grounds  upon 
which  the  complaint  is  challenged.  None  of 
them  appear  to  be  tenable. 

The  order  appealed  from  is  affirmed. 


Henry  ROSSMILLER,  Plff.  in  Err., 

V. 

STATE  of  Wisconsin. 


(. 


.Wi«.. 


.) 


*1.  The  legislative  Intent  of  a  lavr  be- 
tnir  plain,  that  intent  must  be  considered 
the  sole  parpose  of  the  enactment,  however 
unreasonable  or  absurd  the  law  may  appear 
when  BO  viewed. 

2.  An  exposition  of  the  meaning  of  a 
law  in  the  law  itself  cannot  be  departed 
from  by  the  courts. 

S.  The  title  to  the  beds  of  navigable 
lakes  within  the  state  of  Wisconsin  is 
Tested  in  the  state  in  trust  to  preserve  the 
same  for  the  enjoyment  of  the  people.  The 
state  has  no  proprietary  right  in  such  beds, 
or  In  the  water  above  the  same,  nor  In  the 
fish  that  inhabit  such  water,  or  the  fowls 
that  resort  thereto,  or  the  ice  that  forms 
thereon,  which  it  can  deal  Ih  by  sale  or  oth- 
erwise. 

4.  The  po-vrer  of  the  state  over  navi- 
ffalile  -waters  i^ithin  its  boundaries 
i^  iimitecl  to  the  enactment  and  enforce- 
ment of  such  reasonable  i>olice  regulations 
tt  may  be  deemed  necessary  to  preserve  the 
common  right  of  ali  to  enjoy  the  same  for 
navigation  by  boats  or  otherwise,  and  all  in- 
cidents of  navigable  waters,  including  the  tak- 
ing of  ice  therefrom  for  domestic  use  or  sale. 

ft.  The  rlsrbta  of  the  people  in  the  nav- 
iKAbie  ivators  of  the  state  are  the  same 
as  those  Incident  to  tidal  waters  at  common 

"Headnotes  by  Marshall,  J. 


NoTC — As  to  right  to  cut  and  appropriate 
Ice  on  public  waters  generally,  see,  in  this  se- 
riea,  Brown  v.  Cunningham  (Iowa)  12  L.  R.  A, 
5S3:  and  note;  Concord  Blfg.  Co.  v.  Robertson, 
R.  &  Co.  (N.  H.)  18  L.  R.  A.  679 ;  Gehlen  Bros. 
▼.  Knorr  (Iowa)  36  L.  R.  A.  697;  Sanborn  v. 
People's  Ice  Co.  (Minn.)  51  L.  R.  A.  829 ;  and 
BeclEer  v.  Hall  (Iowa)  56  L.  R.  A.  678. 
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law.  They  are  beyond  the  power  of  the  state 
to  interfere  with,  except  by  rensonable  police 
reflations,  as  before  indicated. 
IS.  The  stnte  has  no  isrreater  rlgrht  to 
•ell  ice  that  forms  upon  navigable  lalces 
than  to  sell  the  water  thereof  in  a  liquid 
state,  or  the  fish  that  inhabit  the  water.  It 
can  do  neither,  the  whole  beneficial  use  of 
public  waters  being  in  the  people  of  the  state 
as  a  class. 

7.  When  the  term  "people  of  the 
state''  is  nsed  to  designate  the  hene- 
lleiarien  of  the  trust  In  navigable  waters, 
all  the  people  who  may  choose  to  enjoy  the 
same  within  the  state  are  referred  to, 
whether  citizens  of  the  state  or  persons  who 
come  within  Its  territory  for  the  purpose  of 
enjoying  such  public  rights. 

8.  A  laiv  treating  some  persons  Tvithin 
the  state  differently  than  others,  In 
respect  to  the  enjoyment  of  public  waters, 
violates  the  14th  Amendment  of  the  national 
Constitution,  guaranteeing  to  ali  persons 
within  the  Jurisdiction  of  the  state  the  equal 
protection  of  the  laws. 

S>.  The  riirht  to  take  lee  from  pnhlio 
-waters  ^vithin  the  state  being  a  posses- 
sion of  all  the  people  thereof,  a  law  which 
exacts  from  any  individual  a  sum  of  money 
as  a  consideration  for  the  enjoyment  of  such 
waters,  upon  the  theory  that  the  state  is 
the  owner  of  the  Ice.  violates  the  14th  Amend- 
ment of  the  Federal  Constitution,  prohibit- 
ing any  invasion  of  the  right  to  liberty  and 
property  without  due  process  of  law,  and  vi- 
olates §  13,  art.  1,  of  the  state  Constitution, 
prohibiting  the  talcing  of  private  property  for 
public  use  without  just  compensation. 

(April  1.   1902.) 

ERROR  to  the  Municipal  Court  of  Ra- 
cine to  review  a  judgment  -convicting 
defendant  of  violating  a  statute  regulating 
the  cutting  of  ice  on  public  waters.  Re- 
versed. 

Statement  by  Marshall,  J. : 

Error  to  the  municipal  court  of  Racine 
to  review  the  judgment  convicting  the 
plaintiff  in  error  for  violating  chapter  470, 
Laws  1901,  which  provides  in  brief  as  fol- 
lows: 

Sec.  1.  The  cutting  of  ice  from  any 
meandered  lake  of  the  state,  for  shipment 
out  of  the  state,  is  prohibited  except  by 
those  permitted  to  do  so  by  a  license  is- 
sued by  the  secretary  of  state  in  the  manner 
herein  prescribed  on  or  before  the  first 
Monday  of  September  immediately  preced- 
ing the  season  for  such  cutting. 

Sec.  2.  Such  license  shall  not  be  issued 
till  the  party  applying  therefor  shall  file 
with  such  secretary  a  bond  in  the  sum  of  at 
least  $10,000,  with  sufficient  sureties,  sat- 
isfactory to  such  secretary,  conditioned  that 
the  applicant  will  comply  with  this  act. 

Sec.  3.  Every  such  licensee  shall,  on  or 
before  the  first  Monday  in  November  suc- 
ceeding the  year  covered  by  his  permit,  file 
with  such  secretary  a  verified  statement  of 
the  number  of  tons  of  ice  cut  and  shipped 
out  of  the  state  thereunder  during  such 
year,  and  pay  into  the  state  treasury,  on  or 
before  the  1st  day  of  December  thereafter, 
10  cents  for  each  such  ton. 

Sec.  4.  Making    a    false  statement  under 
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the  foregoing  section  shall  constitute  the 
crime  of  perjury,  and  the  guilty  person 
shall  he  subject  to  punishment  accordingly. 

Sec.  5.  Any  sum  due  from  any  licensee 
under  this  act  may  be  collected  in"  an  action 
in  any  circuit  court  in  the  name  of  the 
state,  commenced  at  the  instance  of  the  at- 
torney general  or  any  citizen  thereof. 

Sec.  6.  The  income  derived  from  the  exe- 
cution of  this  act  shall  form  a  part  of  the 
common-school  fund. 

Sec.  7.  Any  person,  whether  acting  as 
principal,  agent,  or  employee,  who  shall  cut 
and  ship  ice  out  of  the  state  in  violation 
of  this  act,  in  addition  to  any  other  penalty 
incurred  under  the  foregoing  provisions, 
shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  shall  be  punished  by 
a  fine  of  not  less  than  $1U0  nor  more  than 
$1,000,  or  imprisonment  for  not  less  than 
thirty  days  nor  more  than  one  year,  or 
both  such  fine  and  imprisonment,  in  the 
discretion  of  the  court. 

Sec.  8.  Any  licensee  under  this  act  fail- 
ing to  comply  v/ith  §  2  hereof  shall  forfeit 
the  sum  of  $5,000  for  each  offense,  and  the 
attorney  general  shall  enforce  such  for- 
feiture by  an  action  upon  the  licensee's 
bond. 

Sec.  9.  Ice  formed  upon  the  meandered 
lakes  of  the  state  is  the  property  of  the 
state.  The  design  of  this  act  is  to  prevent 
such  cutting  and  shipping  except  upon  con- 
dition of  the  state  being  compensated  for 
the  ice  to  the  amount  of  10  cents  per  ton. 

After  the  passage  of  such  act  by  the  leg- 
islature, it  received  the  approval  of  the  gov- 
ernor upon  the  theory,  solely,  that  the  ice 
formed  upon  navigable  lakes  of  the  state 
is  state  property,  which  it  may  sell  as  a 
means  of  adding  to  the  public  revenues.  The 
plaintiff  in  error  cut  and  shipped  ice  out  of 
the  state  without  complying  with  the  act. 
He  was  informed  against  therefor  as  being 
guilty  of  a  misdemeanor  under  §  7  thereof. 
Upon  the  trial  counsel  for  plaintifi  in  er- 
ror insisted  that  he  was  not  guilty  of  hav- 
ing committed  any  offense  under  the  laws 
of  this  state,  because  the  act  attempting  to 
make  conduct  such  as  he  was  charged  with 
an  offense  is  unconstitutional  and  void  for 
several  reasons  specified.  The  court  de- 
cided otherwise.  Under  such  decision  the 
evidence  establisshed  the  guilt  of  the  ac- 
cused. He  was  found  guilty,  and  a  judg- 
ment was  rendered  accordingly,  requiring 
him  to  pay  a  fine  of  $100  and  costs. 

Messrs.  Kearney,  Thompson,  A  Mey- 
ers, for  plaintiff  in  error: 

Chapter  470,  Wis.  Laws  1901,  is  void 
and  of  no  force  or  effect,  in  that  it  is  an 
attempt  on  the  part  of  the  state  of  Wiscon- 
sin and  the  legislature  thereof  to  establish 
an  ownership  in  the  state,  as  proprietor, 
of  the  meandered  lakes  lying  within  the 
state,  contrary  to  the  trust  reposed  in  the 
state  therein  for  the  public  purposes  of 
navigation,  fishing,  and  kindred  public  uses. 

McLennan  v.  Prentice,  85  Wis.  427,  55  N. 
\\\  704;  Illinois  C.  R.  Co.  v.  Illinois^  140 
U.  S.  387,  36  L.  ed.  1018,  13  Sup.  Ct.  Rep. 
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110;  Prietoe  v.  Wisconsin  Biate  Land  d  Im^ 
prov.  Co.  93  Wis.  534.  33  L.  R.  A.  646,  67 
N.  W.  918;  Willoto  River  Club  v.  Wade, 
100  Wis.  86,  42  L.  R.  A.  305,  76  N.  W.  273 ; 
Atty.  Gen.  ex  ret.  Askew  v.  Smith,  109 
W^is.  532,  84  N.  W.  512;  Pewaukee  v.  Sa- 
voy, 103  Wis.  271,  50  L.  R.  A.  836,  79  N. 
W.  436;  Brown  v.  Cunningham,  82  Iowa, 
516,  12  L.  R.  A.  583,  48  N.  W.  1042;  Il- 
linois Steel  Co.  v.  Bilot,  109  Wis.  418,  84 
N.  W.  855,  85  N.  W.  402. 

The  taking  of  ice  from  a  meandered  lake 
is  a  public  use,  and  everyone  is  entitled  to 
take  it  as  of  common  right,  so  long  as  no 
trespass  is  committed  in  the  taking. 

Gould,  Waters,  3d  ed.  §  191;  Gumming^ 
V.  Barrett,  10  Cush.  186;  West  Roxbury  v. 
Stoddard,  7  Allen,  168;  Gage  v.  Stein- 
krauss,  131  Mass.  222;  Hittinger  v.  Fames, 
121  Mass.  539;  People's  Ice  Co.  v.  Daven- 
port, 149  Mass.  324,  21  N.  E.  386;  Brastoto 
V.  Rockport  Ice  Co.  77  Me.  100;  MoFadden 
V.  Haynes  &  D.  Ice  Co.  86  Me.  319,  29  Atl. 
1068;  Woodmwn  v.  Pitman^  79  Me.  456,  10 
Atl.  321. 

The  right  which  the  abutting  proprietor 
possesses  is  the  right  to  enter  upon  the 
lake,  without  let  or  hindrance,  for  the  pur- 
pose of  cutting  and  taking  ice, — the  right 
of  free  access  to  the  lake  for  such  purpose. 

Delaplaine  v.  Chicago  d  N.  W.  R.  Co.  42 
Wis.  214,  24  Am.  Rep.  386;  Boorman  v. 
Sunnuchs,  42  Wis.  233;  Diedrich  v.  T^orth- 
tcestern  Union  R.  Co.  42  Wis.  248,  24  Am> 
Rep,  309;  Cohn  v.  Wausau  Boom  Co.  47 
Wis.  322,  2  N.  W.  546;  Janesville  v.  Car- 
penter, 77  Wis.  300,  8  L.  R.  A.  808,  46  N. 
W.  128;  Priewe  v.  Wisconsin  State  Land 
d  Improv.  Co.  93  Wis.  534,  33  L.  R.  A.  645, 
67  N.  W.  918. 

If  the  purpose  of  the  act  is  to  obtain 
revenue  by  public  authority  for  the  support 
of  the  government  or  any  of  its  branche??, 
the  imposition  made  is  taxation  by  the 
state,  and  the  rule  as  to  uniformity  must 
be  applied. 

Knoirlton  v.  Rock  County,  9  Wis.  410; 
Weeks  V.  Mihcaukce,  10  Wis.  242. 

In  levying  a  license  fee,  charge,  or  duty, 
upon  any  article  of  trade  or  commerce 
shipped  out  of  the  state,  the  state  is  at- 
tempting the  exercise  of  a  branch  of  its 
taxing   power. 

Gibbons  v.  Ogden,  9  Wheat.  188-201,  G 
L.  ed.  68-71;  Federal  Power  over  Com- 
merce, 91;  Robbins  v.  Shelby  County  Tax- 
ing Dist.  120  U.  S.  489,  30  L.  ed.  694,  1 
Inters.  Com.  Rep.  45,  7  Sup.  Ct.  Rep.  592. 

For  the  purpose  of  general  taxation,  ice 
stored  is  clearly  personal  property,  and  as 
such  subject  to  assessment. 

Wis.  Rev.  Stat.  1899,  chap.  346,  §  1036; 
Winkley  v.  Newton,  67  N.  H.  80,  35  L.  H. 
A.   750,  36  Atl.  610. 

Any  attempt  on  the  part  of  a  state  leg- 
islature to  impose  a  license  fee,  tax,  or 
charge  upon  a  commercial  commodity,  or 
upon  the  owner  thereof,  as  a  condition  to 
the  right  to  ship  such  commodity  into  an- 
other state,  is  an  interference  with  inter- 
state commerce  within  the  constitutional 
provisions  contained  in  §§  9,  10,  art.  1,  of 
the  Federal  Constitution. 
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state  Freight  Tarn  Case,  15  Wall.  280, 
sub  nom.  Philadelphia  d  R.  R,  Co.  v.  Penn- 
ilflvania,  2\  L.  ed.  146;  Almy  v.  California, 
24  How.  169,  16  L.  ed.  644;  State  ew  rel. 
Concin  p.  Indiana  d  O.  Oil  Gas  d  Min.  Co, 
120  Ind.  575,  6  L.  R.  A.  579,  2  Inters.  Com. 
Rep.  758,  22  N.  E,  778;  Jamieson  v.  Indi- 
ana Tiatural  Gas  d  Oil  Co,  128  Ind.  555,  12 
L.  R.  A.  652,  3  Inters.  Com.  Rep.  613,  28 
N.  E.  76;  Carson  River  Lumbering  Co.  v. 
Patterson,  33  Cal.  340;  Blount  v.  Munroe, 
60  Ga.  64 ;  Low  v.  Austin,  13  Wall.  34,  20 
L  ed.  519;  Pickard  v.  Pullman  Southet-n 
Car  Co.  117  U.  S,  48,  29  L.  ed.  790,  6  Sup. 
Ct.  Rep.  635;  Pullman  Southern  Car  Co. 
T.  yolan,  22  Fed.  280;  Leloup  v.  Port  of 
Mobile,  127  U.  S.  647,  32  L.  ed.  314,  2 
Inters.  Com.  Rep.  134,  8  Sup.  Ct.  Rep.  1380; 
8t.  Louis  V.  Western  U.  Teleg.  Co.  39  Fed. 
60;  Jackson  Min.  Co.  v.  Auditor  General, 
32  Mich.  488;  State  v.  Cumberland  d  P,  R. 
Co.  40  Md.  22. 

Mr.  E.  R.  Hioks,  Attorney  General,  for 
defendant  in  error: 

The  act  in  question  is  an  attempted  regu- 
lation of  the  taking  of  ice  from  the  mean- 
dered inland  lakes  of  the  state,  which  regu- 
lation it  is  entirely  competent  for  the  leg- 
islature to  impose. 

Laws  regulating  the  taking  of  fish  and 
game  have  heen  almost  uniformly  uphehl 
by  the  courts;  and  in  making  laws  with 
reference  to  game  and  fish  or  otlior  crea- 
tures fi'ree  naturw,  it  is  exercising  dominion 
over  its  own  property,  and,  subject  to  the 
reasonableness  only  of  its  manner  of  exer- 
ci-sing  this  right,  it  may  determine  how, 
when,  and  upon  what  conditions  the  fish 
and  eame  may  be  taken. 

Gould,  Waters,  3d  ed.  §  189;  McCready 
▼.  Virginia,  94  U.  S.  391,  24  L.  ed.  248; 
CtefT  V.  Connecticut,  161  U.  S.  519,  40  L. 
ed.  793,  16  Sup.  Ct.  Rep.  600;  Bittenhouse 
yf.  Johnston,  92  Wis.  588,  32  L.  R.  A.  380, 
66  N.  W.  805 ;  West  Roxbury  ▼.  Stoddard, 
7  Allen,  158. 

The  state's  right  to  regulate  and  control 
the  taking  of  fish  and  game  and  ice  form- 
ing upon  the  public  waters  within  the  state 
extends  even  to  the  extent  of  entirely  pro- 
hibiting the  exportation  thereof. 

Organ  v.  State,  56  Ark.  270,  19  S.  W.  840; 
Geer  v.  Connecticut,  161  U.  S.  519,  40  L. 
ed.  793,  16  Sup.  Ct.  Rep.  600;  Sanborn  v. 
Prople^s  Ice  Co.  82  Minn.  43,  51  L.  R.  A. 
829,  84  N.  W.  641 ;  Minneapolis  Mill  Co.  v. 
Bt.  Paul  Water  Comrs.  56  Minn.  485,  58  N. 
W.  33;  Ex  parte  Maier,  103  Cal.  476,  37 
Pac.  402;  State  v.  Rodman,  58  Minn.  393, 
59  N.  W.  1098;  Magner  v.  People,  97  111. 
320;  H agger iy  v.  St.  Louis  Ice  Mfg.  d  Stor- 
•<j€  Co.  1*43  Mo.  238,  40  L.  R,  A.  151,  44  S. 
W.  1114. 

If  the  state  may  forbid  the  transporta- 
tion of  the  ice  forming  upon  the  public 
vaters  of  the  state  outside  the  jurisdiction 
of  the  state,  it  may  require  all  persons  who 
«eek  to  cut  ice  from  the  waters  of  the  mean- 
dered inland  lakes  of  the  state  to  take  out 
a  license  for  that  purpose. 

Com.  Y.  Hilton,  174  Mass.  29,  45  L.  R. 
A.  475,  54  N.  £.  362. 
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Until  appropriated,  the  ice  forming  upon 
the  public  waters  of  the  state  is  not  the 
subject  of  property  of  any  individual. 

Sanborn  v.  People's  Ice  Go.  82  Minn.  43, 
61  L.  R.  A.  829,  84  N.  W.  641;  Concord 
Mfg,  Co.  V.  Robertson,  66  N.  H.  1,  18  L. 
R.  A.  679,  25  Atl.  718. 

The  act  in  question  is  an  exercise  of  the 
police  power  of  the  state,  and  the  method 
and  discretion  of  such  exercise  are  reposed 
in  the  legislature. 

Munn  v.  People,  69  111.  93;  Willis  v. 
Standard  Oil  Co.  50  Minn.  290,  52  N.  W. 
652. 

Marshall,  J.,  delivered  the  opinion  of 
the  court: 

Is  chapter  470,  Laws  1901,  valid?  That 
is  the  only  question  involved  in  this  case. 
An  affirmative  answer  would  require  an  af- 
firmance of  the  judgment,  and  a  negative 
answer  a  reversal  thereof  and  a  direction 
to  the  trial  court  to  discharge  the  plaintiff 
in  error. 

There  is  no  room  for  controversy,  either 
as  to  the  intent  of  the  lawmaking  power  in 
the  enactment  here  called  in  question,  or 
but  that  both  the  legislative  and  executive 
idea,  in  placing  the  same  on  the  statute 
book,  was  that  it  dealt  with  a  subject  of 
vast  importance  to  the  state.  There  are 
some  striking  features  in  the  act  indicating 
that  with  all  the  certainty  of  a  mathemati- 
cal demonstration.  The  severe  penalties 
and  forfeitures  provided  for,  of  themselves, 
I  clearly  evidence  the  magnitude  of  the  state 
!  interest  which  those  concerned  in  the  legis- 
lation supposed  they  were  conserving.  The 
act  allows  no  one  to  cut  ice  on  the  mean- 
dered lakes  of  the  state  for  shipment  be- 
yond its  borders,  regardless  of  the  extent  of 
his  operations,  without  first  giving  a  bond 
I  to  the  state  in  the  sum  of  $10,000.  A  per- 
son who  makes  a  false  statement  of  the 
extent  of  his  operations,  to  the  secretary  of 
state,  whether  wilfully  or  otherwise,  is 
made  guilty  of  the  crime  of  perjury  and 
subjected  to  punishment  therefor  under  the 
criminal  laws  of  the  state  which  were  de- 
signed to  deal  with  that  serious  ofTense. 
Any  citizen  of. the  state  is  armed  with  au- 
thority to  set  judicial  machinery  in  motion 
in  any  of  its  circuit  courts,  to  collect  any 
indebtedness  that  may  accrue  to  it  for  ice 
taken  from  its  meandered  lakes  by  any  li- 
cense. A  person  concerned  in  cutting  any 
such  ice  and  shipping  the  same  out  of  the 
state,  contrary  to  such  act,  regardless  of  his 
part  in  the  operations,  even  though  it  be 
that  of  a  mere  employee,  and  regardless  of 
whether  he  acts  with  or  without  knowledge 
that  no  license  has  been  obtained  to  author- 
ize such  operations,  and  of  the  extent  of  hi» 
work,  is  made  guilty  of  a  misdemeanor  in 
addition  to  all  other  offenses  he  may  be 
guilty  of  under  the  act,  and  is  made  sub- 
ject to  punishment  for  such  independent  of- 
fense by  a  fine  of  not  less  than  $100  nor 
more  than  $1,000;  or  imprisonment,  pre- 
sumably in  the  county  jail,  of  not  less  than 
thirty  days;  or  such  imprisonment,  pre- 
sumably in  the  state  prison,  for  the  full 
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term  of  one  year,  and  at  hard  labor  we  must 
assume,  and,  as  in  other  cases  of  imprison- 
ment in  the  state  prison,  with  a  reasonable 
period  of  solitary  confinement.  If  any  per- 
fron  fails  to  make  a  report  to  the  secretary 
of  state  of  the  extent  of  his  operations,  re- 
gardh'ss  of  the  cause  of  such  failure,  or  to 
pay  the  purchase  price  for  the  ice  taken  by 
him,  regardless  of  the  amount  in  default,  he 
is  made  liable  upon  his  bond,  filed  with  the 
fsefTptary  of  state,  in  the  sum  of  $5,000. 
Those  drastic  provisions  cannot  be  made  to 
harmonize  at  all  with  reason  and  common 
6en.-e,  except  upon  the  theory  that  it  was 
supposed  a  source  of  great  wealth,  for  the 
state  to  draw  from  to  meet  its  legitimate 
expenses,  existed  in  the  ice  which  annually 
forms  upon  its  navigable  waters;  that  such 
source  had  remained  undiscovered  and  nn- 
enjoyed  by  the  riprhtful  owner  so  long,  and 
the  importance  of  laying  hold  thereof  for 
its  legitimate  use  was  so  great,  and  the 
right  of  the  matter  was  so  plain  in  fact, 
yot  so  misunderstood  by  those  who  had  for 
years  enjoyed  the  opportunity  apparently 
open  to  all  as  of  right,  that  it  was  the  duty 
oif  the  legislature,  not  only  to  proclaim  the 
property  right  of  the  state,  but  to  take 
thereto  its  own  with  such  an  indication  of 
the  strength  of  its  position,  and  the  heinous 
character  of  any  interference  with  its  title, 
as  not  to  admit  of  any  reasonable  excuse 
therefor,  and  so  as  to  leave  no  reasonable 
ground  to  expect  that  any  person  would 
venture  to  so  interfere.  In  that  view,  it 
seems,  the  law  in  question  was  conceived 
and  brought  forth,  giving  to  that  which  has 
been  supposed,  since  the  organization  of 
the  state,  to  bo  the  common  heritage  of  all, 
such  an  indelible  stamp  of  absolute  state 
ownership  that  no  right-minded  person 
would  dare  violate  it.  In  that  respect  the 
law  calls  for  the  most  careful  consideration 
— ^more  than  the  ordinary'  care,  we  should 
say,  devotefl  to  constitutional  questions. 
There  must  be  some  added  care,  constitut- 
ing a  fitting  recognition  of  the  unusual  im- 
portance which  the  lawmaking  power  seems 
to  have  ascribed  to  the  act. 

We  are  not  troubled^  as  is  sometimes  the 
case,  to  determine  just  what  is  the  legisla- 
tive idea  embodied  in  the  act.  Both  the 
legislative  and  executive  branches  of  the 
law-making  power,  ew  industria,  made  that 
so  plain  in  the  act  itself  that  it  would  be 
a  reflection  on  their  efforts  in  that  regard  to 
go  outside  thereof  to  find  reasons  to  support 
the  law  by  viewing  it  from  a  different  stand- 
point than  its  makers  intended.  Courts 
look  to  the  language  of  a  law  to  discover 
the  intent  thereof.  When  that  discovery  is 
made,  such  language  is  taken  as  expressing 
only  such  intent,  even  though  a  different 
meaning  might  be  gathered  therefrom. 
Vattel's  rule  for  judicial  construction,  so 
often  quoted  by  courts,  applies  to  this  law: 
^It  is  not  allowable  to  interpret  what  has 
no  need  of  interpretation.  When  the  mean- 
ing of  a  law  is  evident,  to  go  elsewhere  in 
search  of  conjecture  in  order  to  restrict  or 
extend  the  act,  would  be  an  attempt  to 
elude  it,  a  method  which,  if  once  admitted, 
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would  be  exceedingly  dangerous,  for  there 
would  be  no  law,  however  definite  and  pre- 
cise in  its  language,  which  might  not  by 
I  interpretation  be  rendered  useless."  Gil- 
I  bert  V.  Dutruit,  91  Wis.  661,  65  Ni  W.  511; 
State  ex  rel.  Heiden  v.  Ryan,  99  Wis.  123. 
74  X.  W.  544.  Of  course,  the  error  in  ju- 
dicial administration,  that  rule  is  designed 
to  guard  against,  which  would  make  a  good 
law  bad  or  useless  by  interpretation,  would 
make  a  void  enactment  good  by  the  same 
means.  There  is  a  further  feature  of  Vat- 
tel's  rule,  expressed  thus:  Where  the  mean- 
ing is  evident,  and  leads  to  no  absurd  con- 
clusion, there  can  be  no  reason  for  refusing 
to  admit  the  meaning  which  the  words  nat- 
urally represent.  It  is  fundamental,  that 
if,  giving  to  the  words  of  an  act  their  lit- 
eral or  natural  meaning,  the  conclusion 
reached  would  be  unreasonable  or  absurd, 
some  other  meaning  within  the  reasonable 
scope  of  the  words  may  be  adopted  to  avoid 
that  result,  if  it  appears  that  such  other 
meaning  may  probably  have  been  the  one 
intended.  Uarrington  y.  Smithy  28  Wis, 
43;  Mason  v.  ^Ashland,  98  Wis.  540, 
545,  74  N.  W,  357;  Wisconsin  Industrial 
School  for  Girls  v.  Clark  County,  103 
Wis.  651,  79  K.  W.  422.  However,  where 
the  apparently  absurd  meaning  is  unques- 
tionably the  real  one,  the  law  must  stand 
with  such  meaning  or  fall  altogether.  So 
it  will  be  seen  that  the  primary  purpo«^  of 
the  law  must  be  kept  in  view  in  determining 
whether  it  is  valid  or  not.  It  is  the  legis- 
lative will  that  must  stand  the  test  in  de- 
termining whether  the  act  is  good  or  bad. 
Looking  to  the  language  of  the  law  here. 
that  will  seems  unmistakable.  If  the  con- 
sequences, looking  at  the  law  from  that 
standpoint,  appear  fatal,  we  are  precluded 
from  searching  for  a  different  purpose,  be- 
cause the  legislature  has  declared  its  intent 
in  §  9.  The  only  legitimate  office  of  the 
section  is  to  give  to  the  act  a  clear  legisla- 
tive construction,  binding  on  the  courts. 
That  is  strictly  within  the  power  of  the  leg- 
islature to  do.  That  is,  the  legislature  may 
embody  in  an  act  an  exposition  thereof,  set- 
ting forth  the  meaning  of  the  language 
used,  and  thereby  preclude  courts  from  con- 
sidering the  subject  further,  perhaps,  than 
to  determine  whether  such  meaning  can  rea- 
sonably be  ascribed  to  their  language.  Jones 
v;  Surprise,  64  X.  H.  243,  245,  9  Atl.  384: 
State  V.  Schlenker,  112  Iowa,  642^,  51  L. 
R.  A.  347,  84  N.  W.  698.  That  must  be 
the  law,  since  the  only  office  of  judicial 
construction  of  a  law,  as  before  indicated, 
is  to  enable  the  court  to  see  the  laneniage 
thereof  in  the  same  light  the  legislature 
did.  WTien  it  speaks  plainly  on  that  sub- 
ject in  the  law  itself,  all  judicial  rules  for 
construction  are  set  aside  or  rendered  use- 
less. If  we  were  able  to  pass  the  apparent- 
ly plain  meaning  of  the  act,  aided  by  the 
equally  plain  legislative  declaration  in  that 
regard,  we  would  yet  have  to  pass  the  ex- 
plicit exposition  oif  the  law  made  by  the 
executive  when  he  gave  it  his  approval, 
which  we  may  properly  look  to  in  cases  of 
doubt   before   reaching   a   field    where  any 
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other  purpose  could  be  assigned  to  the  en- 
tctment  than  to  deal  with  ice  fonned  on 
the  meandered  lakes  of  the  state  as  its 
property, — to  sell  privileges  to  enjoy  such 
property,  for  public  revenue  only. 

What  has  been  said  leads  up  to  this  as 
the  vital  question:  Is  ice,  formed  natural- 
ly upon  the  public  waters  of  the  state,  state 
property  in  a  proprietary  sense, — ^property 
which  it  can  deal  with  as  a  private  person 
deals  with  his  property  rights?  It  must  be 
assumed  without  discussion  that  no  prop- 
erty right  was  acquired  by  the  state  by  the 
mere  legislative  declaration  that  ice  fonned 
upon  meandered  lakes  within  the  boundaries 
of  the  state  belongs  to  the  state  as  prop- 
erty. The  legislature  has  no  such  arbitrary 
power,  under  our  constitutional  system,  as 
that  of  changing  the  nature  of  the  owner- 
ship of  property  by  its  mere  fiat.  It  can 
DO  more  accomplish  that  result  in  that  way 
than  it  can  change  the  laws  of  nature  by  a 
legislative  declaration.  Ice  formed  on  pub- 
lic water  is  the  absolute  property  of  the 
state  independent  of  any  legislative  asser- 
tion in  that  regard,  or  not  at  all.  We 
would  not  for  a  moment  indulge  in  the  idea 
that  any  branch  of  the  lawmaking  power, 
responsible  for  placing  upon  the  statute 
books  the  enactment  in  question,  thought 
otherwise.  The  declaration  as  to  state  own- 
ership was  a  mere  proclamation  that  hence- 
forth the  state  proposed  to  sell  its  ice,  or 
give  it  away,  according  as  the  same  was  de- 
sired for  domestic  consumption  or  shipment 
outside  the  state,  it  being  supposed,  as  in- 
dicated by  the  executive  approval  of  the 
<>mictment.  that  the  fact  of  state  ownership 
was  not  open  to  question.  Of  course,  if  in 
that  there  was  a  misconception  of  the  law, 
the  law  remains  unchanged  notwithstand- 
ing. "An  enactment  of  the  legislature  based 
on  an  evident  misconception  of  what  the 
law  i.s  will  not  have  the  effect,  per  «c,  of 
changing  the  law  so  as  to  make  it  accord 
with  the  misconception."  Byrd  v.  StatCf 
57  Miss.  243,  247,  34  Am.  Rep.  440. 

What  is  the  real  nature  of  the  state's  in- 
terest in  ice  formed  upon  its  public  waters, 
if  it  were  not  for  the  attitude  of  the  law- 
making power  as  indicated,  we  must  con- 
fep^.  in  the  light  of  the  repeated  decisions 
of  this  and  other  courts,  would  not  seem  to 
be  open  to  serious  question.  As  matters 
stana,  we  feel  constrained  to  say,  it  appears 
that  the  indications,  from  the  origin  of  the 
date's  interest  in  public  waters  and  the 
purposes  to  be  served  thereby,  and  the  ju- 
dicial declarations  in  regard  thereto  in  this 
and  otheK.  courts,  are  on  one  side  of  the  con- 
troversy, and  the  legislation  is  upon  the 
^ther.  Unless  that  appearance  can  be 
chan^,  since  the  proposition  involved  i« 
purely  of  a  judicial  character,  there  can  be 
no  question  aa  to  which  view  must  prevail. 
It  has  been  universally  supposed,  we  ven- 
ture to  say,  that  the  right  of  every  person 
within  the  state  to  enjoy  its  public  waters 
for  every  legitimate  purpose,  including  the 
«-utting  and  appropriation  of  ice,  which  does 
wt  wroni^fully   interfere  with  the  right  of 


ject  only  to  such  mere  police  regulations 
as  the  legislature  may  in  its  wisdom  pre- 
scribe to  preserve  the  common  heritage  of 
all,  is  a  constitutional  right  of  all  persons 
within  the  state.  While  the  language  used 
in  speaking  of  the  subject  is  sometimes  re- 
strictive, looking  at  the  same  only  in  the 
literal  sense  thereof,  in  that  it  points  only 
to  the  people  of  the  state,  obviously  the  rule 
includes  all  people  lawfully  within  the 
state,  whether  of  the  state,  in  the  sense  of 
being  residents  thereof,  or  otherwise.  It 
has  not  been  supposed  that  the  state  could 
deal  with  public  waters,  or  with  any»  other 
thing  held  upon  a  like  trust  to  that  of  such 
waters,  as  the  proprietor  thereof, — that  any 
such  thing  could  be  treated  in  any  respect 
as  the  absolute  property  of  the  state,  and 
used  for  purposes  of  revenue.  Obviously, 
there  can  be  no  difference  between  public 
water,  in  a  liquid  condition,  and  in  the  form 
of  ice,  or  between  water  and  the  land  cov- 
ered thereby,  or  the  fish  or  fowls  which  in- 
habit the  same,  or  any  of  the  animals  ferio 
naturoB,  in  respect  to  sovereign  authority 
over  the  same.  If  one  may  be  dealt  with 
as  the  absolute  property  of  the  state,  the 
others  may  be.  It  follows  that,  ifcthe  leg- 
islation in  question  be  valid,  the  right  to 
take  water  from  navigable  lakes  for  ship- 
ment, though  it  in  no  way  affect  the  char- 
acter thereof  for  other  public  purposes,  and 
the  right  to  fish  and  hunt,  may  be  subjects 
of  sale  by  the  state  for  the  mere  purpose 
of  addin<;  to  the  public  revenues;  those 
things  which  have  been  supposed  to  be  pub- 
lic and  for  the  individual  enjoyment  of  all 
without  restraint,  other  than  by  reasonable 
police  reofulations  to  preserve  their  charac- 
ter in  that  regard,  things  above  sovereign 
authority  to  barter  in  as  in  ancient  systems 
entirely  foreign  to  ours,  will  cease  to  have 
that  character  in  fact,  and  our  notions  in 
regard  thereto  will  have  to  be  readjusted  to 
the  newly  established  condition, — ^that 
which  regards  the  state,  not  as  a  mere  trus- 
tee for  the  whole  people,  of  the  subjects  we 
have  mentioned,  but  as  the  absolute  owner 
thereof,  with  power  to  deal  therewith  as  a 
private  person  might  if  he  were  such  owner. 
After  the  most  painstuking  investigation 
which  we  can  give  to  the  act  under  consid- 
eration to  the  end  that  it  may  be  sustained, 
if  possible,  we  confess  our  inability  to  dis«- 
cover  anything  in  reason  or  authority  to 
support  the  idea  of  state  ownership  of  ice 
formed  on  public  waters.  The  learned  at- 
torney general,  after  exhausting,  wc  must 
assume,  the  resources  of  his  oflice  to  that 
end,  has  not  been  able  to  aid  us.  His 
printed  brief  and  oral  argument  as  well,  are 
implied  confessions  thereof,  and  without 
any  reflection,  we  will  say  in  passing,  upon 
either  his  industry  or  ability  in  the  dis- 
charge of  official  duty.  The  attorney  gen- 
eral makes  suggestions  in  regard  to  how 
the  law  might  be  held  valid,  by  assuming 
that  its  purpose  is  other  than  merely  to 
traffic  in  ice;  but  as  wc  view  the  law  we  ar»* 
not  warranted  in  departing  from  that  pur- 
pose.    We    will    say,    however,    that    if   wo 


any  other  person  to   like  enjoyment,   sub-    could  see  any  legislative  Intent  to  exercise 
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police  power  to  prevent  injury  to  common 
rights  ty  depleting  navigable  waters,  as  the 
court  found  in  Sanborn  v.  People's  Ice  Co. 
82  Minn.  43,  51  L.  R.  A.  829,  84  N.  W.  641, 
cited  to  our  attention  with  confidence  by 
counsel  for  the  state,  we  should  hesitate  be- 
fore announcing  that  the  taking  of  ice  from 
a  large  body  of  navigable  water  could  be 
reasonably  legislated  against  as  interfering 
with  common  rights  by  reducing  the  level 
of  the  lake.  It  was  held  in  that  case,  in 
accordance  with  elementary  principles,  that 
the  taking  of  ice  from  public  waters,  by  any 
one  who  can  lawfully  gain  access  thereto,  is 
a  constitutional  privilege, — one  common  to 
all  persons;  and,  impliedly,  that  legislative 
power  in  regard  thereto  extends  only  to 
such  reasonable  regulations  as  will  prevent 
the  enjoyment  by  one  person  from  invading 
the  common  right  of  enjoyment.  There  is 
no  suggestion  in  the  opinion  of  the  court 
that  ice  formed  on  public  waters  is  a  sub- 
ject of  state  ownership, — ^property  which  it 
can  sell  to  replenish  its  treasury.  The  ac- 
tion was  grounded  on  the  right  of  a  ri- 
parian proprietor  to  prevent  injury  to  his 
riparian  rights  by  a  lowering  of  the  level 
of  the  water.  Two  members  of  the  court, 
in  a  vigorous  dissenting  opinion  which  in- 
dicates much  study  of  the  subject,  gave  as 
their  view  of  the  law  that  the  right  to  take 
ice  from  public  waters  for  the  consumption 
of  the  takers,  or  for  sale  as  an  article  of 
commerce,  is  common  to  all,  and  is  so  su- 
perior to  riparian  rights  that  the  owner  of 
the  latter  cannot  interfere  with  the  enjoy- 
ment of  the  former  on  the  ground  that  it  re- 
duces the  level  of  the  water. 

This  reason  is  advanced  in  Banhom  v. 
People's  Ice  Go.  82  Minn.  43,  51  L.  R.  A. 
829,  84  N.  W.  641,  for  the  conclusion  there 
reached,  which  we  are  urged  by  counsel  for 
defendant  in  error  to  adopt:  While  ice 
formed  on  public  waters  is  common  prop- 
erty, it  is  not  such  property  for  purely  com- 
mercial purposes;  no  one  has  an  absolute 
right  to  appropriate  therefrom  more  than 
he  needs  for  his  domestic  use.  If  that  were 
so,  it  would  not  follow  that  the  surplus  ice 
belongs  to  the  state  and  may  be  appropri- 
ated for  revenue  purposes.  But  the  doc- 
trine itself  seems  to  be  out  of  harmony  with 
all  well-recognized  principles  of  public 
waters.  As  suggested  in  the  dissenting 
opinion,  if  the  privilege  to  take  ice  only  en- 
titles each  person  to  sufficient  of  the  com- 
mon stock  for  his  domestic  needs,  then  the 
common  privileges  of  fishing  and  hunting 
must  be  likewise  limited.  We  are  not 
aware  of  any  such  limitation.  The  right 
to  take  game  for  sale,  or  to  take  water  or 
ice  from  the  public  stock  for  that  purpose, 
has  never  been  questioned  under  our  system, 
so  far  as  we  are  aware.  To  establish  the 
contrary  would  be  a  most  serious  impair- 
ment of  common  rights  in  navigable  waters. 
Those  rights  cannot  be  too  carefully 
guarded.  That  they  extend  to  the  taking 
of  ice  for  sale,  as  well  as  for  the  domestic 
use  of  the  appropriator,  has  been  repeatedly 
held  where  public  rights  in  such  waters  are 
no  more  extensive  or  clearly  defined  and 
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maintained  than  in  this  state.  In  Peoplf's 
Ice  Co.  v.  Davenport,  149  Mass.  322,  21  N. 
E.  385,  the  court  said:  "It  is  too  well  set- 
tled to  be  disputed  that  the  property  in  the 
great  ponds  is  in  the  commonwealth,  that 
the  public  have  the  right  to  use  them  for 
fishing,  fowling,  *  boating,  skating,  cutting 
ice  for  use  or  sale,  and  other  lawful  pur- 
poses." The  supreme  court  of  Iowa,  in 
Broxcn  v.  Cunningham,  82  Iowa,  512,  510. 
12  L.  R.  A.  583,  48  N.  W.  1042.  used  this 
vigorous  language  in  condemning  the  idea 
of  government  ownership,  strictly  so  called, 
in  public  water:  "The  government  has  no 
more  property  in  the  water  than  a  riparian 
owner  or  the  public.  The  beneficent  Cre- 
ator opened  the  fountains  which  filled  the 
stream  for  the  benefit  of  his  creatures,  and 
has  bestowed  no  power  upon  man  or  gov- 
ernments created  by  man  to  defeat  his  be- 
neficence. Of  course  the  use  of  the  water 
may  be  regulated  by  the  state,  but  the  state 
may  not  forbid  its  use  to  the  people."  In 
the  state  of  Maine  it  is  held  that  the  limit 
of  state  authority  to  interfere  with  the  tak' 
ing  of  ice  from  public  waters  is  the  making 
of  regulations  which  will  preserve  the  com- 
mon right  to  do  so.  Barrows  v.  McDcr- 
mott,  73  Me.  441 :  Woodman  v.  Pitman^  79 
Me.  458,  10  Atl.  321.  In  Brastow  v.  Rock- 
port  Ice  Co.  11  Me.  100,  it  was  held  that  the 
right  to  take  ice  from  a  navigable  lake  is 
the  common  right  of  all,  and  is  governed  by 
the  same  rule  as  the  public  right  to  boat 
and  fish.  In  Woodman  v.  Pitman,  79  Me. 
456,  10  Atl.  321..  it  was  held  that  the  right 
to  take  ice  from  navigable  waters  is  as  ab- 
solute as  the  right  to  walk  upon  the  ice. 
In  Rowell  v.  Doyle,  131  Mass.  474,  the  court 
said:  "The  right  of  fishing,  as  well  as  the 
right  of  taking  ice  in  a  great  pond,  is  a 
public  right,  which  every  inhabitant  who 
can  obtain  access  to  the  pond  without  troiii- 
pass  may  exercise,  so  long  as  he  does  not 
interfere  with  the  reasonable  exercise  by 
others  of  these  and  like  rights  in  the  pond, 
and  complies  with  any  rules  established  by 
the  legislature  or  under  its  authority."  It 
must  be  understood,  in  considering  the 
above,  that  the  reference  to  legislative  regu- 
lations refers  merely  to"  such  as  the  law- 
making power  may  adopt  for  the  purpose 
of  preserving  the  common  rights,  not  to 
such  as  may  be  enacted  to  abridge  or  de- 
stroy those  rights  by  treating  the  ice  as 
state  property  instead  of,  if  property  at  all 
in  its  natural  state,  that  of  the  whole  peo- 
ple. In  Wood  v.  Fmcler,  26  Kan.  682,  40 
Am.  Rep.  330,  the  court  said,  in  effect,  that 
the  right  to  take  ice,  as  the  right  to  take 
fish  in  public  waters,  is  in  the  whole  people, 
and  that  the  first  taker  becomes,  by  his  act 
of  actual  appropriation,  the  owner.  The 
same  was  hold  in  Concord  Mfg.  Co.  v.  Rob- 
ertson, 66  N.  H.  1,  18  L.  R.  A.  679,  25  AU. 
718,  and  is  laid  down  by  text  writers  as 
elementary.     Gould,  Waters,  §   191. 

From  the  foregoing  it  will  be  seen  that 
wherever  the  title  to  the  beds  of  navigable 
waters  is  in  the  state  for  public  purposes, 
all  the  incidents  of  public  waters  at  com- 
mon law  exist,  and  that  they  include  the 
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pullie  right  of  taking  ice  to  the  same  extent 
23  the  right  of  taking  fish. 

Up  to  this  point  we  have  not  referred  to 
tathority  in  our  own  state,  because  we  have 
none  that  applies^  except  in  principle.  We 
have  abundance  of  judicial  authority  thai 
tpplics  when  it  is  understood,  as  the  fact  is, 
as  clearly  indicated  by  what  has  been  said, 
tliat  the  right  to  take  ice  from  navigable 
lak^s  is  of  the  same  nature  as  any  of  the 
incidental  rights  of  the  people  in  such 
waters.  We  nave  demonstrated  that,  as  it 
i^eom?,  if  it  can  be  done  by  reference  to  au- 
thority. We  have  by  no  means  exhausted 
the  decisions  of  the  courts  on  the  subject, 
but  it  seems  useless  to  add  more  since  there 
are  no  contrary  deciaions.  We  are  safe  in 
saying  that  no  court  has  more  definitely  de- 
clared that  the  interest  of  the  state  in  its 
navigable  waters  and  the  lands  under  them, 
and  all  the  incidents  thereof,  are  purely  of 
a  trust  character,  the  beneficiaries,  on  a 
plane  of  perfect  equality,  being  the  whole 
people  of  the  state,  than  this  court  has 
done  in  recent  years.  In  doing  that,  it  is 
believed,  the  people  have  been  rescued  from 
all  dangers  of  losing  any  of  those  common 
rights  by  the  invasion  thereof  by  claims  of 
private  'owners,  if  such  dangers  ever  ex- 
isted. That  judicial  service  would  be  of  lit- 
tle value  if  mere  state  ownership  for  the 
preservation  of  the  common  rights  were  so 
perverted  as  to  support  a  claim  of  state 
OT'nership  in  hostility  to  such  rights,  a 
principle  which,  in  the  possibilities  of  its 
development,  might  lead  to  a  serious  im- 
pairment, if  not  utter  ruin,  of  a  most  im- 
portant trust.  Such  a  consummation  would 
oe  a  very  demoralizing  example  of  how  the 
subject  of  a  trust  may  be  converted  to  the 
private  benefit  of  the  trustee. 

This  court  has  repeatedly  said  that  the 
navigable  waters  of  the  state  have  substan- 
tially the  incidents  of  tidal  waters  at  com- 
mon law;  that  the  title  to  the  beds  of  such 
waters  was  reserved  for  the  state  by  the 
ordinance  of  1787,  and  vested  in  it  at  the 
instant  it  was  admitted  into  the  Union,  to 
preserA'e  the  public  character  of  such  waters 
vith  all  such  incidents;  and  that  the  state 
never  has  and  never  can  constitutionally  im- 
pair the  trust.  McLennan  v.  Prentice,  85 
Wis.  427,  444,  55  N.  W.  764;  Willow  River 
Cluh  V.  Wade,  100  Wis.  86,  113,  42  L.  R. 
A.  305,  76  N.  W.  273 ;  Priewe  v.  Wisconsin 
f^tote  Land  d  Improv.  Co,  93  Wis.  534,  650, 
33  L  R.  A.  645,  67  N.  W.  918,  103  Wis. 
537,  79  N.  W.  780 ;Petcauk€e  v.  Savoy,  103 
Ww.  271,  274,  50  L.  R.  A.  836,  79  N. 
W.  436;  Mendota  Cluh  v.  Anderson,  101 
Wis.  479,  78  N.  W.  185;  Illinois  Steel  Co. 
▼.  BUot,  109  Wis.  418,  84  N.  W.  855,  85 
N.  W.  402;  Atty.  Gen.  ex  rel.  Askew  v. 
Hmith,  109  Wis.  532,  85  N.  W.  512.  In  Mc- 
Unnan  v.  Prentice,  quoting  from  the  opin- 
ion of  Mr.  Justice  Field  in  Illinois  C.  R.  Co, 
▼.  Illinois,  146  U.  8.  387,  36  L.  ed.  1018,  13 
Sop.  Ct  Rep.  110,  the  court  said:  "The 
right  which  the  state  holds  in  these  lands 
*»  in  virtue  of  its  sovereignty  and  in  trust 
for  the  public  purposes  of  navigation  and 
fishing.  The  state  has  no  proprietary  in- 
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terest  in  them,  and  cannot  abdicate  its 
trust  in  relation  to  them."  In  Priewe  v. 
Wisconsin  State  Ixind  d  Improv,  Co,  93 
Wis.  534,  33  L.  R.  A.  645,  67  N.  W.  918, 
and  again  in  the  same  case  in  103  Wis. 
548,  79  N.  W.  780,  it  was  held,  in  effect, 
that  the  state  has  no  such  interest  in  the 
beds  of  navigable  lakes  that  it  can  treat  the 
same  as  a  subject  for  bargain  and  sale  or 
grant  the  same  away  to  private  owners 
under  the  guise  of  police  power  or  other- 
wise; that  it  is  a  mere  trustee  of  the  title 
thereto,  under  a  trust  created  before  the 
state  was  formed,  to  which  it  was  appointed 
as  trustee  by  its  admission  into  the  Union; 
that  it  has  no  active  duty  to  perform  in 
respect  to  the  matter,  or  power  over  the 
same,  except  that  of  mere  regulation  to 
preserve  the  common  right  of  all;  that  the 
limit  of  its  power  over  the  res  is  limited 
by  the  original  purpose  of  the  trust;  that 
it  is,  in  efi'ect,  a  mere  trustee  of  an  expre« 
trust,  a  trustee  with  duties  definitely  de- 
fined. Those  principles  are  too  firmly  es- 
tablished to  admit,  at  this  late  day,  of  be- 
ing seriously  questioned.  It  seems  clear 
that  if  the  state  cannot  sell  the  bed  of  a 
navigable  lake,  it  cannot  sell  the  waters 
thereof,  or  the  fish  therein,  or  the  fowls 
that  resort  to  its  surface,  or  the  ice  that 
forms  thereon.  The  rules  that  limit  its 
right  as  to  one  of  those  matters,  limit  its 
power  as  to  all. 

The  foregoing  seems,  not  only  to  leave  no 
reasonable,  but  no  possible,  doubt  as  to  the 
conclusion  which  ought  to  be  reached  in  this 
case.  It  stamps  the  act  in  question  indeli- 
bly, as  the  result  of  a  misconception  of  the 
state's  interest  in  navigable  lakes,  and  as 
being  baseless  and  unconstitutional.  The 
title  to  the  beds  of  such  lakes  is  in  the 
state,  but  not  for  its  own  use  as  an  entity. 
The  mere  naked  legal  title  rests  in  the  state, 
but  the  whole  beneficial  use  thereof,  includ- 
ing the  use  of  the  ice  formed  thereon,  is 
vested  in  the  people  of  the  state  as  a  class. 
The  class  opens  to  let  out  all  who  pass  be- 
yond, and  to  let  in  all  who  come  within  its 
borders.  Presence  within  the  state  is  all 
that  is  necessary  to  participate  in  the  com- 
mon right.  Any  law  to  the  contrary  violates 
the  14th  Amendment  to  the  Federal  Con- 
stitution, guaranteeing  all  persons  within 
the  jurisdiction  of  the  state  the  equal  pro- 
tection of  the  laws.  The  state  can  no  more 
appropriate  to  itself  the  ice  formed  upon 
its  navigable  lakes,  or  other  navigable 
waters,  than  one  person  can  rightly  appro- 
priate the  property  of  his  neighbor  against 
the  latter's  will,  and  pass  that  title  by  bar- 
gain and  sale,  or  otherwise,  to  a  third  per- 
son. Since  the  whole  beneficial  use  of  nav- 
igable lakes  is  unchangeably  vested  in  the 
people,  everyone  within  the  state  having  the 
right  to  enjoy  the  same  so  long  as  he  does 
not  invade  the  like  right  of  another,  with- 
out any  interference  by  claim  of  paramount 
right  to  the  subject  thereof,  any  law  invad- 
ing that  individual  possession  is,  in  efi'ect, 
an  invasion  of  the  right  to  liberty  and  prop- 
erty without  due  process  of  law,  contrary 
to  said  14th  Amendment.    Any  such  inva* 
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sion  for  the  purpose  of  adding  to  the  public 
revenues,  exacting  from  a  person,  for  the 
beneiit  of  the  state,  compensation  for  the 
enjoyment  of  a  right  which  belongs  to  him 
and  which  he  has  a  right  to  enjoy  without 
paying  therefor,  violates  §  13,  art.  1,  of  the 
state  Constitution,  prohibiting  the  taking 
of  private  property  for  public  use  without 
just  compensation. 

It  is  a  matter  of  keen  regret  that  we  are 
compelled  to  place  the  stamp  of  judicial 
condemnation  upon  the  work  of  co-ordinate 
branches  of  the  government.  That  is  true 
in  any  case,  but  it  is  especially  true  here, 
since  it  turns  to  naught  a  strongly  fortified 
supposed  new  discovery  of  a  rich  source  for 
adding  to  the  revenues  of  the  state.  It  is 
the  duty  of  the  judiciary  to  protect,  at  all 
points,  the  constitutional  rights  of  the  peo- 
ple from  legislative  interference.  That  duty 
must  be  performed  without  hesitation,  with 
firmness  and  with  completeness  whenever 
the  necessity  therefor  arises,  or  the  bless- 
ings of  constitutional  liberty,  as  we  under- 
stand the  same  to  exist,  will  soon  fade 
away.  The  wisdom  of  the  fathers  in  se- 
curing to  the  whole  people  the  right  to  en- 
joy the  navigable  waters  of  the  state,  with 
all  their  common-law  incidents,  beyond  the 
possibility  of  any  rightful  prejudicial  gov- 
ernmental interference  therewith,  and  the 
consistent  and  vigorous  defense  of  such 
right  by  the  judiciary,  will  be  more  and 
more  appreciated  as  time  goes  on.  The 
right  is  deemed  to  be  so  strongly  in- 
trenched that  all  assaults  upon  it  must  fail. 

The  judgment  w  reversed,  and  the  cause 
remanded  to  the  trial  court  with  directions 
to  discharge  the  plaintiff  in  error. 


James  J.  McGILLI\rRAY,  Appt., 

17. 

JOINT  SCHOOL  DISTRICT  NO.  1  of  Mel- 
rose and  Irving,  Rcspt. 

(112  Wis.  354.) 

1.  Liability  a«  on  an  implied  contract 
to  pay  for  material  farnlahed  for  and 

used  In  the  construction  of  a  schoolhouse  will 
not  arise  agalQRt  the  school  district,  when 
the  express  contract  for  it  proves  invalid  be- 
cause the  constitutional  limit  of  indebtedness 
has  been  exceeded  by  the  district. 

2,  Pnynient  for  material  furnlalied  for 
and  lifted  in  a  school  bnildlngr  may 
be  enforced  as  far  as  is  possible  without 
exceeding  the  constitutional  limit  upon  the 
debt  of  the  district,  although  the  contract 
under  which  it  is  furnished  is  Invalid  as  a 
whole  because  not  within  such  limit. 


Note. — ^As  to  liability  of  municipality  for 
money  borrowed  without  authority  for  erection 
of  schoolhouse  after  receiving  benefit  thereof, 
see,  in  this  series,  Allen  v.  LaFayctte  (Ala.)  9 
L.  R.  A.  497. 

As  to  what  constitutes  an  Indebtedness  with- 
in the  meaning  of  constitutional  and  statutory 
restrictions  of  Indebtedness  of  municipal  cor- 
porations, see  note  to  Beard  v.  Hopklnsvllle 
(Ky.)  23  L.  R.  A.  402. 
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3,  A  seliool-distrtct  meetinir  may  rat- 
ify a  contract  made  by  the  school  board 
for  a  schoolhouse  the  cost  of  which  exceedit 
"the  funds  provided  for  the  purpose."  to 
contract  within  which  amount  the  authority 
of  the  board  is  limited  by  statute. 

4,  The  contract  of  a  school  board  for 
materials  for  a  school  bnildlnflTf  which 
Is  invalid  because  the  board  exceeds  Its  au- 
thority by  falling  to  limit  the  contract  pric< 
to  the  "funds  provided  for  that  purpose,"  Is 
ratified  by  a  vote  of  the  district  authorizing 
the  provision  of  funds  to  cover  the  amount 
which  It  has  agreed  to  pay. 

(December  17,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Jackson  County 
in  favor  of  defendant  in  an  action  broufrht 
to  enforce  payment  for  materials  furnished 
for  a  schoolhouse.    Reversed. 

Statement  by  Dodge,  J.: 

An  action  for  $850  worth  of  material  and 
mill  work  sold  and  furnished  by  the  plain- 
tiff under  a  written  contract  made  Febru- 
ary 19,  1900,  and  incorporated  in  the  con- 
struction of  a  new  schoolhouse  situated  upon 
land  belonging  to  the  district,  and  now  oc- 
cupied and  used  by  it  for  schoolhouse  pur- 
poses. The  contract  was  simply  to  "fur- 
nish all  the  mill  work  for  your  schoolhouse, 
according  to  plans  and  specifications, 
for  the  sum  of  $850."  The  defense  was  in- 
validity of  the  contract.  It  appeared,  and 
was  found  by  the  court,  that  the  defendant 
district,  in  1899  and  1900,  contained  a  pop- 
ulation of  376  and  had  an  assessed  valua- 
tion of  real  and  personal  property  of  $71,- 
5G4;  that,  at  the  annual  school  meeting  in 
July,  1899,  it  was  declared,  as  the  sense  of 
the  voters,  that  proper  steps  be  at  once 
taken  for  the  erection  of  a  suitable  school - 
house  for  the  district.  A  building  commit- 
tee was  appointed,  including  the  school 
board,  and  was  directed  to  "get  plans  for  a 
schoolhouse  within  four  thousand  dollars 
($4,000)."  On  August  8,  1899,  at  a  special 
meeting,  a  loan  for  $2,580  from  the 
state  trust  funds  was  'authorized,  whioh 
was  negotiated,  and  the  money  received  in 
December,  1899.  At  the  time  of  the  con- 
tract with  the  plaintiff,  no  other  steps  had 
been  taken  by  the  school  district,  either  to 
authorize  the  buildinff  or  to  provide  money. 
At  that  time  there  had  been  incurred  in- 
debtedness in  the  course  of  building  the 
schoolhouse,  aggregating  $2,983.76,  a  sum 
in  excess  of  the  moneys  borrowed  from  the 
trust  funds.  In  July,  1900,  it  was  resolved 
that  the  board  be  instructed  to  negotiate  a 
loan  of  $1,000.  Also,  it  was  resolved  that 
the  sum  of  $1,600  be  levied  against  the  tax- 
able property  of  the  school  district  for  that 
year,  to  be  used  for  building  purposes.  In  a 
subsequent  suit  by  taxpayers,  that  levy  has 
been  adjudged  void  in  toto,  and  its  col- 
lection enjoined  on  the  ground  that  there 
never  was  any  certification  by  the  town 
board  that  a  larger  sum  than  $1,000  need<^d 
to  be  raised.  The  court  found  that  the 
plaintiff  was  not  shown  to  have  had  any 
actual   knowledge   as   to   the  condition  of 
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tb«?3e  funds  or  the  amonnt  contracted 
against  them.  The  court  held,  as  conclusion 
of  law,  that  the  power  of  the  building  com- 
mittee to  bind  the  defendant  had  b^  ex- 
aansted  at  the  time  of  the  contract  with 
the  plaintiff,  for  the  reason  that  the  consti- 
tutional limit  had  already  been  passed,  and 
tiat  there  were  then  no  funds  provided  by 
the  district  for  said  building.  Accordingly 
jud™ent  was  entered  in  favor  of  the  de- 
fendant, from  which  the  plaintiff  appeals. 

Messrs.  Pope  Sc  Pope,  for  appellant: 

The  indebtedness  against  which  a  tax 
must  be  levied  is  one  bearing  interest,  the 
time  of  payment  of  which  has  been  extended 
over  a  period  of  years  and  more  than  one 
year. 

Herman  ▼.  Oconto,  110  Wis.  660,  86  N. 
W.  687;  Wis.  Const,  art.  11,  5  3;  Wis.  Stat. 
f  475. 

The  building  committee  and  school  of- 
ficers of  the  respondent  having  authority 
to  act  for  it,  and  having  purcliased  the  mill 
work  of  the  appellant  for  the  lawful  pur- 
pose of  building  a  schoolhouse,  and  the  mill 
work  having  been  actually  used  for  that 
purpose,  the  law  will  imply  a  promise  to 
pay  for  the  same,  on  which  an  action  for 
the  reasonable  value  of  goods  sold  and  de- 
livered will  lie, 

Pa^a  V.  Kenosha,  22  Wis.  266, 94  Am.  Dec. 
598:  Hmith  v.  Barron  County,  44  Wis.  686; 
Brodhead  v.  Mihcaukee,  19  Wis.  624,  88 
Am,  Dec.  7  J )  ;  Lafehre  v.  Superior  Bd.  of 
Edu.  81  Wis.  660,  51  N.  W.  952;  TkomAon 
T.  Elton,  109  Wis.  689,  85  N.  W.  425;  Wis. 
Stat.  §  435,   subs.  5. 

The  tax  levy  of  the  respondent  in  1900, 
of  $1,600  for  building  purposes  is  valid  to 
the  extent  of  $1,000,  which  last  sum  the  re- 
spondent had  full  power  to  raise. 

Mcpherson  v.  Foster  Bros.  43  Iowa.  48, 
22  Am.  Rep.  215;  Stockdalc  v.  School  Dist. 
Xo.  2,  47  Mich.  226,  10  N.  W.  349;  Cul- 
hcTtson  V.  Fulton,  127  111.  30,  18  N.  E.  781 ; 
Ucrman  ▼.  Oconto,  110  Wis.  660,  86  N.  W. 
881. 

The  doctrine  of  ultra  vires  will  never  be 
applied  when  it  will  not  advance  justice. 

lAnkauf  v.  Lombard,  137  N.  Y.  417,  20 
L.  R.  A.  48,  33  N.  E.  472;  Holmes  v.  Wil- 
lard,  125  N.  Y.  75,  11  L.  R.  A.  170,  25  N.  E. 
10S3;  Whitney  Arms  Co.  v.  Barlow,  63  N. 
Y.  62,  20  Am.  Rep.  504;  Re  McGraw,  111 
N.  Y.  66,  2  L.  R.  A.  387,  19  N.  E.  233; 
Stann  v.  Edson,  112  N.  Y.  206,  19  N.  E. 
670;  Rider  Life  Raft  Co.  v.  Roach,  97  N.  Y. 
378;  Holmes  d  G.  Mfg.  Co.  v.  Holmes  dc  W. 
Metal  Co.  127  N.  Y.  252,  27  N.  E.  831;  Sey- 
mour V.  Spring  Forest  Cemetery  Asao.  144 
N.  Y.  333,  26  L.  R.  A.  859,  39  N.  E.  365 ; 
Witter  v.   Grand  Rapids  Flouring  Mill  Co. 

78  Wis,  543,  47  N.  W.  729;  North  Hudson 
Mut.  Bldg.  d  L.  Asso.  v.  First  Nat.  Bank, 

79  Wis.  31,  11  L.  R.  A.  846,  47  N.  W.  300, 
Thomson  ▼.  Elton,  109  Wis.  589,  85  N.  W. 
425. 

The  rule  of  estoppel  "is  applicable  to  an 
action  brought  by  a  municipal,  as  well  as 
another,  corporation. 

yete  York  v.  Sonnehom,  113  N.  Y.  423, 
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21  N.  E.  121 ;  New  York  v.  Huntington,  114 
N.  Y.  631,  21  N.  E.  998;  Buffalo  v.  Balooni, 
134  N.  Y.  532,  32  N.  K.  7. 

Mr.  O.  M.  Perry,  for  respondent: 

Persons  who  deal  with  the  district  board 
are  bound  to  take  notice  of  its  powers. 

Kane  v.  School  District,  52  Wis.  508,  9 
N.  W.  459;  Beach,  Pub.  Corp.  $  242,  note 
2;  Bloomington  School  Ttrp.  v.  National 
School  Furnishing  Co.  107  Ind.  43,  7  N.  E. 
760;  Union  School  Tup.  v.  First  Nat.  Bank, 
102  Ind.  464,  2  N.  E.  194;  1  Dill.  Mun. 
Corp.  3d  ed.  $  447,  p.  441. 

The  district  is  not  estopped  to  plead  ul- 
tra vires. 

Farmers'  d  M.  Nat.  Bank  v.  School  Dist. 
No.  53,  6  Dak.  255.  42  N.  W.  767 ;  Capital 
Bank  v.  School  Dist.  No.  53,  1  N.  D.  479, 
48  X.  W.  363;  2  Beach,  Contr.  S  1150. 

There  is  no  power  in  the  board  to  build  or 
cause  the  house  to  be  built,  and  then  make 
the  cost  of  the  building  a  charge  againat 
the  district. 

Ncvil  V.  Clifford,  63  Wis.  435,  24  N.  W. 
65. 

A  school  district  can  build  such  school- 
house  only  through  its  board,  that  being 
the  only  manner  provided  by  law;  and  the 
board,  in  all  matters  relating  to  the  build- 
ing of  a  schoolhouse,  is  restricted  and  re- 
strained by  such  statute  law. 

Farmers*  d  M.  Nat.  Bank  v.  School  Dist. 
No.  53.  6  Dak.  255,  42  N.  W.  767 ;  Capital 
Bank  v.  School  Dist.  No.  53,  1  N.  D.  479, 
48  N.  W.  367. 

Two  thousand  five  hundred  and  eighty 
dollars  was  the  full  amount  of  the  funcU 
provided  by  tlie  district  for  the  purpose  of 
nuilding  this  schoolhouse  and  both  the  dis- 
trict and  the  board  were  alisohitoly  prohib- 
'  ited  from  incurring  any  liu)>ility  for  this 
purpose  beyond  that  amount. 

Capital  Bank   v.   School  Dist.    No.   53,    1 

N.  D.  479,  48  X.  W.  3(53 ;  Ncvil  v.  Clifford, 

;  63  Wis.  435,  24  N.  W.  65. 

I      The   act  of  the   directors   in   building  a 

!  schoolhouse  without  authority  is  not  rati- 

j  fied  or  legalized  by  levying  a  tax,  accepting 

the    building,    and    having    school    taught 

therein. 

School  Directors  v.  Foglcman,  76  III.  189. 

Dodse,  J.,  delivered  the  opinion  of  the 
court: 

The  validity  of  plaintiff's  contract  is  as- 
sailed on  the  ground,  among  others,  that  it 
carried  the  indebtedness  beyond  the  consti- 
tutional limit  of  5  per  cent  of  the  assessed 
valuation,  and  was  tliorefore  beyond  the 
power  of  the  district  itself.  That  such  was 
the  fact  is  beyond  dispute.  Five  per  cent 
of  the  assessed  value  was  $3,578.20;  the  ex- 
isting indebtedness  on  February  10,  1900, 
was  $2,983.76 ;  the  constitutional  limit  of  in- 
debtedness was  therefore  $504.44,  less  than 
$850.  The  contract  was  therefore  forbid- 
den by  S  3,  art.  11,  of  the  Constitution. 
Appellant,  however,  contends  that,  even 
though  the  express  contract  to  pay  for  the 
"mill  work"  furnished  and  performed  by 
I  him  be  void,  yet,  as  he  has  alleged  and 
proved  that  the  district  has  had  the  l>ene6t. 
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it  must  be  held  liable  as  upon  an  implied 
contract.  Obviously,  if  that  position  is  to 
be  sustained  in  all  such  cases,  the  consti- 
tutional prohibition  that  "no  .  .  .  school 
district  .  .  .  shall  be  allowed  to  become 
indebted  in  any  manner  or  for  any  purpose 
to  an  amount,  including  existing  indebted- 
ness, in  the  aggregate  exceeding  5  per 
centum  on  the  value  of  the  taxable  property 
therein"  is  ineffectual  to  protect  the  inhab- 
itants and  taxpayers  against  the  ujilawful 
acts  of  their  agents,  cither  the  electors  in 
Bchool  district  asnembled,  or  the  school 
board,  or  even  the  individual  ofiicers.  If, 
whenever  those  agents  are  able  to  cause 
lumber  to  be  wrought  into  a  schoolhouse, 
or  work  to  be  done  thereon,  the  district 
must  be  held  to  pay  therefor,  however  un- 
lawful or  forbidden,  the  result  prohibited 
by  the  Constitution  is  accomplished,  for  the 
district  becomes  indebted.  Nevertheless, 
the  doctrine  is  not  without  support  from 
remarks  made  in  opinions  of  courts  and 
from  text  writers  though  it  is  believed  that 
all  well-considered  decisions  stop  short  of 
holding  that  a  municipal  corporation  may 
be  held  liable  on  implied  contract  to  pay 
quaiitum  meruit  for  property  which  it  had 
no  power  or  was  forbidden  to  purchase. 
We  by  no  means  question  the  rule  that  a 
municipal  corporation  may  be  held  on  prin- 
ciples of  equity  to  return  that  which  it  has 
obtained  and  holds  by  means  of  a  contract 
which  it  had  no  authority  to  make,  whether 
the  thing  obtained  be  money  or  property. 
That  rule  has  recently  been  enforced  in  the 
thoroughly  considered  case  of  Thomson  v. 
Elton,  109  Wis.  589,  85  N.  W.  425,  where 
the  other  Wisconsin  decisions  supporting  it 
are  cited,  together  with  some  from  other 
jurisdictions,  to  which  might  be  added  the 
very  illustrative  case  of  CJutpman  v.  Douq- 
las  County,  107  U.  S.  348,  27  L.  ed.  378,  2 
Sup.  Ct.  Rep.  62.  There  the  corporation, 
having  power  to  purchase  land  for  a  court 
house,  did  so  by  a  contract  void  because  the 
manner  of  payment  was  forbidden.  The 
court  rendered  judgment  requiring,  in  the 
alternative,  ret^^nvcyance  of  the  property  or 
payment  of  the  purchase  price.  Another 
illustrative  case  is  Stchhins  v.  Perry  Count i^, 
167  111.  567,  47  N.  E.  1048,  where,  after 
railroad-aid  bonds  had  been  found  unau- 
thorized and  void,  and  all  recovery  thereon 
denied,  the  right  of  the  plaintiff  was  sus- 
tained to  reclaim  the  capital  stock  held  by 
the  county  as  consideration  therefor.  These 
cases  all  proceed  upon  the  theory  of  rescind- 
ing a  void  contract  and  undoing  the  acts 
done  in  reliance  thereon,  so  as  to  place  the 
parties  in  the  original  status  quo.  None 
of  them  hold  that  a  municipal  corporation 
can  become  liable  for  a  debt  by  implied  con- 
tract in  defiance  of  a  direct  statutory  or 
constitutional  prohibition  against  its  be- 
coming liable  at  all.  Indeed  such  prohibi- 
tion is  expressly  mentioned  in  Thomson  v. 
Eli  on  as  an  insuperable  obstacle  to  recov- 
ery. Other  cases  marking  the  distinction 
and  enforcing  such  a  prohibition  mieht  be 
cited  almost  without  limit.  A  few  will  suf- 
fice: Richardson  t.  Orant  County,  27  Fed. 
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495;  Oamevell  Fire  Alarm  Teleg.  Co.  r.  Jjo- 
porte,  42  C.  C.  A.  405,  102  Fed.  417,  419; 
Litchfield  t.  Ballou,  114  U.  S.  190,  29  L, 
ed.  132,  5  Sup.  Ct.  Rep.  820;  Mosher  t.  In- 
dependent School  Dist.  44  Iowa,  122,  126; 
Capital  Bank  r.  School  Dist.  A'o.  53,  1  N. 
D.  479,  48  N.  W.  363;  McDonald  v.  New 
York,  68  N.  Y.  23,  23  Am.  Rep.  144;  Fox 
V.  New  Orleans,  12  La.  Ann.  154,  68  Am. 
Dec.  766;  Joint  School  Dist.  No.  11  i. 
Reid,  82  Wis.  96,  51  N.  W.  10S9;  Earles 
V.  Wells,  94  Wis.  285,  68  N.  W.  964.  In 
the  instant  case  we  find  the  direct  and  pos- 
itive prohibition  against  incurring  the  lia- 
bility for  the  property  and  labor  furnished 
by  appellant  and  that  prohibition  cannot 
be  evaded  by  the  legerdemain  of  substitut- 
ing the  fiction  of  an  implied  contract  on 
which  the  prohibited  liability  may  rest  in- 
stead of  the  void  express  contract.  He  who 
deals  with  the  officers  of  public  corpora- 
tions must  take  notice  of  the  limits  placed 
by  law  upon  the  powers  of  those  agents  of 
the  taxpayers.  If  he  becomes  party,  how- 
ever innocently,  to  an  attempt  to  impose  on 
the  latter  forbidden  burdens,  he  must  ex- 
pect to  fail. 

A  much  graver  question,  hardly  suggested 
and  not  at  all  argued  in  appellant's  brief, 
forces  itself  upon  our  consideration.  That 
is  whether  the  district,  having  the  power  to 
incur  liability  to  the  extent  of  $594.44,  may 
not  be  held  to  have  done  so  by  a  promise  to 
pay  a  larger  amount,  when,  as  here,  the  con- 
tract of  the  other  party  has  been  fully  ex- 
ecuted, and  the  district  has  obtained  some- 
thing that  it  had  authority  to  purchase. 
That  exact  question  is  new  in  Wisconsin 
and  not  controlled  by  direct  authority, 
though  the  principles  on  which  it  may  be 
resolved  are  pretty  well  established.*  No 
rule  is  better  settled  than  that,  in  tlie  re- 
vision of  governmental  acts  claimed  to  ex- 
ceed the  limits  imposed  upon  such  govern- 
ing bodies  by  the  fundamental  laws  under 
which  they  exist,  the  courts  will  uniformly 
strive  to  give  effect  to  such  acts  so  far  as  is 
possible  without  disobeying  the  restrictions 
so  imposed,  and  will  hold  acts  valid  up  to 
such  limits  notwitlistanding  some  excess  be- 
yond constitutional  restrictions,  if  the  lat- 
ter can  be  separated  and  can  be  denied  ef- 
ficacy without  defeating  the  clear  and  ob- 
vious purpose  of  the  whole  act.  McCullough 
V.  Virginia^  172  U.  S.  102,  43  L.  ed.  382,  19 
Sup.  Ct.  Rep.  134;  Detroit  v.  Detroit  City 
R.  Co.  60  Fed.  161;  Illinois  Trust  d  Sav. 
Hank  V.  Arkansas  City,  34  L.  R.  A.  518.  22 
C.  C.  A.  171,  40  U.  S.  App.  257,  76  Fed.  271 ; 
Kimball  v.  Cedar  Rapids,  100  Fed.  802; 
Liu:i8  V.  Clarendon,  6  Dill.  329,  Fed,  Cas. 
No.  8.320;  John^ion  v.  Stark  County,  24  III. 
75;  Quincy  v.  Warfield,  25  III.  317,  79  Am. 
Dec.  330;  Briscoe  v.  Allison,  43  III.  291; 
State  v.  Allen,  43  111.  456;  Scofield  v.  Coun- 
cil Bluffs,  68  Iowa,  695,  28  N.  W.  20; 
Thompson  v.  Independent  School  Dist.  102 
Iowa,  94,  70  N.  W.  1093;  Lynch  r.  Ths 
Economy,  27  Wis.  69;  Chicago  d  N.  W.  R. 
Co.  V.  Langlade  County,  66  Wis,  614.  14  N. 
W.  844;  Monroe  Watencorks  Co.  v.  Monroe, 
110  Wis.  11,  18,  85  N.  W.  685;  State  em  rel. 
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Hicks  T.  Stevens,  112  Wis.  170,  88  N.  W. 
48;  Allen  v.  Lafayette,  89  Ala,  641,  9  L.  R. 
A.  497,  8  8o.  30.  Among  these  will  be 
found  cases  holding  that  an  act  of  the  leg- 
islature providing  that  certain  coupons  shall 
be  receivable  for  all  state  taxes  is  valid  as 
to  all  taxes  except  such  as  the  Constitu- 
tion required  shall  be  paid  in  money;  that 
tax  levies  including  illegal  amounts  may 
be  valid  for  legal  parts  and  abated  by  strik- 
ing out  the  illegal ;  that  ordinances  granting 
exclusive  -franchises  in  streets  are  valid  as 
franchises,  though  invalid  as  to  .the  exclu- 
sircness;  that  bonds  bearing  a  higher  rate 
of  interest  than  permitted  by  the  law  au- 
thorizing them  may  be  enforced  at  the  high- 
est rate  of  interest  permitted  by  the  law, 
and  held  invalid  merely  as  to  the  excess; 
and  that  contracts  invalid  as  to  method  of 
payment  may  be  held  valid  to  require  pay- 
ment in  such  manner  as  the  corporation 
mi;rht  legally  have  promised.  Under  this 
general  rule  it  has  been  held  that  acts  of 
municipal  or  public  corporations  in  incur- 
ring indebtedness,  or  in  issuing  bonds  in 
excess  of  a  limit  prescribed  by  the  Consti- 
tution or  by  law,  might  be  given  effect  up 
to  the  limit  so  prescribed,  in  a  multitude  of 
ca«i»s,  presenting  various  pha«<es  and  illus- 
trations. McPherson  v.  Foster,  43  Iowa, 
48,  22  Am.  Rrp.  215;  Stockdah  v.  School 
fh>^  7io.  2,  47  Mich.  226,  10  N.  W.  349; 
Culberff^on  v.  Fulton,  127  111.  30,  18  N.  K. 
781:  Chicago  v.  McDonald,  176  111.  404,  62 
N.  E.  982;  Keith  v.  DuQuoin  ex  ret.  ParU, 
89  111.  App.  36;  May  v.  Gloucester,  174 
Mn5«.  583.  55  N.  E.  465;  Wimimac  f^ohnol 
Totcn  V.  Hess,  151  Ind.  229,  50  N.  E.  81; 
ntizfns'  Bank  v.  Terrell,  78  Tex.  450,  460, 
14  S.  W.  1003;  Daricss  County  v.  Dickin- 
son, 117  U.  S.  057,  29  L.  ed.  1026,  6  Sup.  Ct. 
Krn.  807 ;  Francis  v.  Howard  County,  60 
FmI.  44;  A-Una  L.  Ins,  Co,  v.  Lyon  County^ 
«2  Fed.  02J).  934;  Croqstcr  v.  Bayfield 
Couniv,  99  Wis.  1,  74  N.  W.  635,  77  N.  W. 
157:  H'^rman  v.  Oconto,  110  Wis.  660,  86 
N.  W.  681.  In  McPherson  v.  Foster,  which 
is  now  certainly  entitled  to  be  considered  a 
leading  ca«^,  two  propositions  were  decided. 
A  contract  of  $15,000  having  been  made, 
when  the  constitutional  limit  of  indebted- 
ness which  might  be  incurred  was  $2,057.50, 
and  that  contract  Having  been  executed  by 
the  contractor,  it  was  held  that  the  prom- 
ise of  the  school  district  to  pay  was  valid 
and  enforceable  up  to  the  constitutional 
limit,  but  invalid  as  to  the  excess.  In  that 
ca!ie.  bonds  of  the  district  for  the  full  $15,- 
000  had  been  isstied  and  were  in  circulation, 
•nd  it  was  further  held  that  $2,057.50  of 
the  $15,000  bonds  was  valid,  and  that  the 
court  could  protect  the  equities  by  scaling 
down  each  bond  pro  rata.  In  Stockdale  v. 
l^chool  Dist.  No.  2,  the  opinion  being  by 
Cooley,  J.,  the  first  proposition  of  the  Iowa 
«i9€  was  fully  concurred  in.  There  a  con- 
tract to  build  a  achoolhouse  having  been 
fully  performed,  to  the  loss  of  the  con- 
tractor, the  district  voted  to  pay  him  in 
iKtlement  $730.  and  issue  bonds  therefor, 
whrn  the  confttitntional  debt  limit  was  but 
*V»0.  The  action  was  to  enjoin  the  issue  of 
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bonds.  The  court  held  the  promise  to  pay 
$730  valid  to  the  extent  of  $300,  and  void 
as  to  the  excess,  and  enjoined  the  issue  of 
bonds  in  excess  of  $300.  In  Culbertson  v. 
Fulton  was  a  fully  executed  contract  to 
build  waterworks  for  $11,619,  made  at  a 
time  when  the  constitutional  limit  per- 
mitted indebtedness  of  only  $10,453.  The 
court  held  the  promise  of  the  city  binding 
to  the  extent  of  the  $10,453,  its  debt  limit, 
and  enjoined  further  payment  and  the  col- 
lection of  so  much  of  a  tax  levied  therefor. 
Chicago  v,  McDonald  has  no  resemblance  in 
its  facts,  but  both  principles  laid  down  in 
the  Iowa  case  were  expressly  approved,  and 
in  that  case  it  was  declared,  obiter,  that 
even  an  executory  contract,  if  divisible, 
would  be  restrained  only  for  its  excess  above 
the  constitutional  debt  limit;  a  doctrine 
not  necessary  to  be  considered  in  the  in- 
stant case.  Keith  v.  DuQuoin  ex  rel.  Parks, 
dealt 'with  a  contract  executed  by  the  con- 
tractor to  build  waterworks  at  a  gross 
price  of  $13,486,  made  when  the  city's  debt 
limit  permitted  only  $3,500,  Held,  that  the 
city's  promise  to  pay  was  valid  up  to  that 
limit,  though  void  and  unenforceable  as  to 
the  balance.  May  v.  Gloucester  presented  a 
contract,  indefinite  in  time,  to  pay  $3  per 
day  for  hire  of  horses,  under  which  some 
$400  had  been  earned.  The  officers  making 
the  contract  were  limited  by  law  to  con- 
tracts not  exceeding  $100.  Their  contract 
to  pay  was  held  valid  and  binding  upon  the 
city  to  the  extent  of  the  $100,  and  invalid 
as  to  the  balance.  In  Winamac  School 
Toirn  v.  Hess,  an  entire  contract  for  the 
building  of  a  schoolhouse  for  $10,806.60  was 
made,  when  the  debt  limit  was  $8,000.  The 
court  held  the  contract  valid  and  binding 
on  both  parties,  though  executed  only  in 
part,  and  decided  that  the  contractor  was 
liable  in  damages  for  failure  to  complete, 
and  that  the  town  was  liable  upon  its  prom- 
ise to  pay  up  to  the  amount  it  could  legally 
promise,  to  wit,  $8,000.  This  decision  was 
made  in  an  action  at  law,  and  was  accom- ' 
panied  by  an  intimation  that  a  court  in 
equity  might  relieve  the  contractor  by  the 
method  of  rescission  for  mistake.  In  Citi- 
zens* Bank  v.  Terrell,  as  to  issue  of  bonds 
for  waterworks  in  excess  of  constitutional 
limit,  the  court  held  that  an  amount  up  to 
that  limit  represented  valid  indebtedness; 
that,  if  evidence  showed  the  bonds  to  have 
been  issued  at  different  times,  the  earlier 
issues  should  be  enforced,  each  for  its  full 
face,  but,  if  issued  all  at  once,  each  bond 
should  be  valid  for  a  proportionate  part  of 
the  whole  permitted  debt.  In  Daviess 
County  V.  Dickinson  bonds  were  issued  and 
put  in  circulation  to  the  amount  of  $320,- 
000,  when  only  $250,000  were  within  the 
power  of  the  county  officers.  Tlie  court 
neld  that  tiie  county  should  be  liable  to  the 
amount  authorized,  namely,  $250,000,  but 
not  liable  for  the  balance,  and  remitted  the 
case  to  take  evidence  as  to  how  severance 
should  be  made.,  indicating  that  if  the  bonds 
were  not  issued  all  at  once,  those  first  issued 
would  be  valid  up  to  the  amount  specified. 
In  Francis  v.  Howard  County,  bonds  were 
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issued  all  at  once  to  tTie  amouTit  of  $35,000, 
iu  face  of  a  constitutional  limit  of  $13,982.- 
77.  The  court  applied  the  rule  of  McPher- 
son  V.  Foster,  holding  the  county  liable  for 
the  permitted  amount  and  not  liable  for 
the  balance,  and  scaled  down  each  bond  and 
coupon  pro  rata.  In  JEtna  L.  Ins.  Co.  v. 
Lyon  County y  the  plaintiff  was  the  original 
payee  and  holder  at  the  time  of  suit  of  an 
entire  issue  of  $120,000  of  refunding  bonds 
issued  at  a  time  when  the  constitutional 
debt  limit  had  already  been  reached.  The 
court  held  it  competent  for  the  county  to 
issue  new  bonds  to  pay  old  debts,  as  the 
indebtedness  was  not  thereby  increased,  but 
that  the  new  bonds  would  not  be  valid  ex- 
cept 80  far  as  the  proceeds  of  them  had 
been  actually  applied  to  the  old  indebted- 
ness, and  would  be  valid  to  that  extent. 
The  cause  was  remanded  for  evidence  as  to 
what  part  of  the  $120,000  had  been  so  used, 
with  directions  to  cancel  all  excess  of  bonds 
above  that  amount.  Crogstcr  v.  Bayfield 
County  was  a  suit  in  equity  to  cancel  the 
entire  issue  of  $240,000  of  railroad-aid 
bonds,  the  county  debt  limit  being  approxi- 
mately $225,000.  It  appeared  that  imdcr 
the  contract  each  section  of  the  road  vras  to 
be  compensated  by  a  specified  quantity  of 
bonds,  the  last  section  to  justify  issue  of 
$25,000.  The  court  held  that,  so  far  as  the 
contract  was  severable,  it  was  bindinsr,  and 
that  all  of  the  bonds  except  the  last  $25,000 
should  be  held  valid  and  binding  obliga- 
tions. Those  although  they  only  exceeded 
the  debt  limit  by  $15,000,  were  held  all  in- 
valid, for  the  reason  that  the  contract  which 
they  were  to  compensate,  namely,  the  single 
section  of  the  road,  was  entire,  and  the 
bonds  were  all  issued  at  once,  so  that  none 
of  them  could  have  priority  over  others. 
The  court,  while  enforcing  the  general  prin- 
ciple of  liability  up  to  the  limit  of  power 
upon  acts  exceeding  it,  repudiated  the  doc- 
trine of  McPhcrson  v.  Foster,  and  other 
cases  following  it,  that  a  total  and  simul- 
taneous issue  of  bonds  could,  with  practi- 
cal safety,  be  scaled  down  to  some  other  fig- 
ure, therein  resting  upon  the  authority  of 
Hedqc8  V.  Dixon  County,  150  U.  S.  182*,  37 
L.  ed.  1044,  14  Sup.  Ct.  Rep.  71.  While  the 
reasons  for  this  repudiation  were  not  very 
fully  set  forth,  of  course  many  such  suggest 
themselves;  prominent  among  which  is  the 
inability  to  a.scertain  and  bring  b'^  '-^re  the 
court  all  of  the  parties  having  rights  in 
such  bonds,  or  to  prevent  others  from  ac- 
quiring rights,  80  that  the  priorities  and 
equities  between  them  can  be  controlled, — 
a  very  practical  objection  to  the  course 
which  was  taken  by  the  Iowa  court  where 
owners  might  have  so  dealt  that  as  among 
themselves  some  ought  to  be  paid  in  full 
before  others  received  any  payment.  The 
last  case  on  the  subject  is  Herman  v. 
Oconto,  where  this  court  held  that  a  prom- 
ise to  pay  by  a  city  upon  a  sewer  contract 
exceeding  the  debt  limit  would  be  held 
valid  up  to  that  limit,  provided  the  duty  of 
the  contractor  was  of  such  character  as  to 
be  capable  of  severance.  It  was  not  neces- 
sary in  that  case  to  discuss,  and  the  court 
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did  not  discuss,  whether  the  snme  holding 
might  not  have  been  made  if  the, contract- 
or's obligation  had  been  entire. 

Thus  we  find  that  the  principle  of  liabil- 
ity of  municipal  corporations  with  limited 
powers  up  to  the  limit  of  those  powers,  even 
upon  an  act  or  contract  some  part  of  which 
is  in  excess  thereof,  is  well  supported  by 
authority  from  a  multitude  of  courts,  and 
impliedly  at  least  by  this  court.  The  only 
difficulty  which  courts  have  at  any  time 
deemed  at  all  serious  was  whether  a  sever- 
ance could  be  made  at  the  dividing  line  be- 
tween that  which  was  legal  and  that  which 
was  forbidden,  and  there  is  grave  discus- 
sion in  several  of  the  cases  whether  the 
duty  assumed  by  the  contractor  was  capa- 
ble of  severance.  But  is  this  necessary  or 
at  all  material  to  the  equitable  purpose 
which  has  induced  the  adoption  of  the  gen- 
eral principle  above  stated?  It  seems  to 
us  not,  in  cases  like  this,  where  the  con- 
tractor has  fully  performed  his  entire  con- 
tract, regardless  of  whether  there  was  a 
line  of  severance  in  the  course  thereof,  and 
where  the  only  obligation  of  the  munici- 
pality is  the  mere  payment  of  money.  Such 
an  obligation  is  in  its  nature  severable,  as 
one  dollar  is  severable  from  another.  A* 
that  is  the  only  obligation  questioned  or 
sought  to  be  enforced,  why  is  not  its  sever- 
ability suflicient  without  inquiring  whether 
the  contractor's  duty  was  al«o  cannlile  of 
division?  After  the  latter's  duty  has  been 
fully  performed,  and  he  finds  he  can  receive 
but  a  part  of  tV.e  agreed  price,  it  matters 
not  at  all  to  him  or  anyone  else  to  what 
part  of  his  services  the  money  paid  shall 
be  ascribed.  It  is  in  practical  eflfeet  a  pay- 
ment of  a  less  price  for  the  entire  work. 
If  a  school  district  has  power  to  piirchase 
and  pay  for  a  schoolhouse  costing  $10,000, 
and  obtains  one  worth  $12,000,  ntid  for 
which  it  promised  to  pay  $12,000,  althoujrh 
upon  indivisible  contract,  there  is  no  consti- 
tutional prohibition  breached  exoent  by 
promising  to  pay  the  excessive  $2,000.  It 
is  too  late,  after  the  completion  of  the 
building,  for  the  contractor  to  rescind,  and 
no  other  form  of  remedy  is  open  to  him  ex- 
cept to  receive  what  the  municipality  can 
pay.  It  would  certainly  seem  the  part  of 
equity  rather  that  the  school  district  should 
pay  the  $10,000  which  it  had  a  right  to 
promise  to  pay  for  a  schoolhouse  than  that 
the  contractor  should  suffer  the  entire  loss 
of  his  services, — a  result  to  be  avoided,  if 
possible  without  disobedience  of  the  consti- 
tutional restriction.  Obviously,  if  he  had 
offered  to  build  the  identical  schoolhouse 
for  the  $10,000,  and  the  city  had  promised 
to  pay  it,  no  criticism  could  have  been 
made  of  the  transaction.  It  seems  absurd 
to  say  that  the  city  cannot  pay  the  per- 
mitted $10,000  because,  forsooth,  the  school- 
house  was  better  and  more  valuable  than  it 
could  ordinarily  purchase  for  that  price. 
In  the  case  before  us,  if  the  plaintiff  had 
offered  to  supply  the  mill  work  according 
to  the  specifications  for  $594.44,  and  the 
district  had  legally  promised  to  pay  him 
that   sum   therefor^  the   transaction   would 
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have  been  within  its  competency,  and  would 
have  infringed  neither  word  nor  spirit  of 
the  Constitution;  and  yet  that  is  the  result 
of  now  holding  the  district  liable  for  that 
«nn.  They  have  purchased  that  which  they 
had  the  right  and  the  power  to  purchase 
in  their  discretion.  They  have  not  in- 
fringed the  Constitution,  because  they  have 
not  imposed  liability  in  excess  of  the  5  per 
cent  limit  prescribed  by  the  Constitution, 
[n  this  connection  it  should  be  noted  that 
the  constitutional  provision  is  not  against 
making  contracts  nor  against  purchasing 
material  or  labor,  but  against  incurring  in- 
debtedness, and,  if  we  hold  a  promise  to  pay 
a  larger  sum  valid  only  up  to  the  debt  lim- 
it, the  result  is  that  such  promise  does  not 
incur  indebtedness  beyond  that  amount. 
Joint  School  Dist.  No.  11  v.  Reid,  82  Wis. 
96,  51  N.  W.  1089.  We  are  convinced  that 
no  principle  of  law  nor  rule  of  statutory 
construction  stands  in  the  way  of  doing  this 
measure  of  justice  to  a  contractor  who  in- 
nocently and  in  good  faith  supplies  a  mu- 
nicipal corporation  with  the  things  it  has 
the  right  to  purchase.  The  defendant  had 
power  to  promise  to  pay  $594.44.  If  it  has 
promised  in  legal  form  to  pay  a  larger  sum, 
and  hail  received  the  full  consideration 
th^'refor,  which  it  cannot  now  return,  it 
«hould  be  held  to  its  promise  up  to  the 
lesser  sum. 

But  it  is  argued  by  the  respondent  that, 
even  conceding  the  power  of  the  superior 
agent  of  the  school  district^  namely,  the 
roe<ting  of  the  electors,  to  make  a  valid 
contract,  yet  that  no  such  contract  had  been 
made,  because  the  subagency,  the  school 
board,  isirith  whom  plaintiff's  transaction 
wa?  had,  did  not  have  authority  to  make  it, 
for  the  reason  that  the  board  is  by  %  434, 
R<>v.  Stat.  1898.  limited,  in  building  school- 
houses,  to  "funds  provided  for  that  pur- 
pose." and  that,  at  the  time  of  making  the 
contract,  the  only  funds  provided  were  the 
$2,580  borrowed  from  the  state,  which  had 
l»efn  inore  than  exhausted.  This  objection 
would  seem  to  be  insuperable  to  the  original 
validity  of  the  contract  made  by  the  school 
beard  to  pay  either  the  sum  of  $850  or  the 
*um  of  $594.44.  Capital  Bank  v.  School 
Ih*t,  Jfo.  5S,  1  N.  D.  479,  48  N.  W.  303; 
yr^il  v.  Clifford,  63  Wis.  435,  443,  24  N. 
W.  65.  It  is,  however,  too  thoroughly  set- 
iled  to  need  more  than  statement  that  what 
t>i<>  district  meeting  could  in  advance  au- 
tbnrize  it  can  subsequently  ratify.  Mills 
V.  aieason,  11  Wis.  470,  78  Am.  Dec.  721; 
Knne  v.  School  District,  62  Wis.  502,  9  N. 
W.  459 ;  yevil  v.  Clifford,  63  WMs.  435,  443, 
24  K.  W.  65;  Koch  v.  Mihcaukcc,  89  Wis. 
220.  228,  62  N.  W.  918.  Of  course  this 
power  of  ratification 'is  subject  to  exactly 
the  same  limitations  as  the  power  to  au- 
thorize in  advance;  but,  within  those  limita- 
tions, it  is  complete.  We  are  unable  to  avoid 
'he  conviction  that  the  record  in  this  case  ' 
'iiscloses  such  ratification  of  tHe  contract  I 
made  with  the  plaintiff;  for,  five  months ' 
iftcr  it  was  made  and  with  presumptively 
full  notice  thereof,  and  having  in  view  their  ! 
"rijrinal  resolution  for  a  $4,000  schoolhouse, ' 
58  I^  R,  A. 


I  the  district  meeting  in  July  did  all  in  its 
power  to  provide  funds  therefor  by  author- 
izing the  board  to  borrow,  for  the  erection 
of  said  schoolhouse,  the  further*  sum  of 
$1,000,  and  by  voting  to  levy  a  tax  of  $1,- 
600  therefor.  True,  the  latter  vote  has  been 
held  illegal  and  void.  Whether  that  hold- 
ing in  a  suit  to  which  the  plaintiff  was  not 
a  party  is  of  force,  we  need  not  decide,  for 
the  other  vote,  authorizing  the  borrowing 
of  money,  is  certainly  sufiicient,  under  the 
circumstances,  to  ratify  this  contract,  and 
the  incurring  of  the  obligation  to  pay  to  the 
plaintiff  $594.44,  which,  with  all  prior  ob- 
ligations, would  be  covered  by  the  addi- 
tional funds  thus  to  be  provided.  Of 
course  neither  of  these  votes  can  validate 
the  contract  beyond  this  amount,  for.  at  the 
time  it  was  made,  that  was  the  limit  which 
the  district  meeting  could  have  authorized. 

Upon  the  whole  case,  therefore,  we  con- 
clude that  plaintiff  was  entitled  to  recover 
judgment  for  the  last-mentioned  sum,  and 
that  the  judgment  rendered  was  erroneous. 
Nothing  appears  in  the  record  to  justify  re- 
covery of  interest  prior  to  commencement 
of  the  action. 

Judgment  reversed,  and  cause  remnnded, 
with  directions  to  render  judgment  for  the 
plaintiff  for  $504.44,  with  interest  from  No- 
vember 22,  1900. 


Dennis  OlIEARN  et  al.,  Respta,, 

V. 

Patrick   O'HEARN,   Impleaded,  etc.,   AppU 
i Wis ) 

1.  Tlicre  ia  no  amch  dispute  as  to  the 
title  to  the  land  lought  to  be  divided  as 
will  defeat  an  action  for  partition,  where 
both  parties  claim  from  a  common  ancestor, 
and  the  only  matter  In  dispute  Is  ns  to  the 
Interest  to  which  each  Is  entitled  under  his 
win. 

2.  No  devise  br  implication  arise* 
where  a  testator  with  three  children  be- 
qnentbes  one  half  his  property  to  one  of  tbem 
without  mentlonlnflr  the  remainder  of  tbe 
property  or  tbe  other  children,  but  be  dies 
Intestate  as  to  such  remainder,  and  the  child 
named  in  tbe  will  Is  entitled  to  share  In  It 
with  tbe  others. 

(May  18,  1902.) 

APPEAL  by  defendant  Patrick  O'TTenm 
frrr^  a  judgment  of  the  Circuit  Ccuirt 
for  Ghmii  Lake  Oounty  granting  partition 
of  certain  lands  .which  belonged  to  Patrick 
O'Hearn,  deceased.     Reversed. 

Statement  by  Bardeen,  J.: 

Action  for  partition.  All  parties  claim 
title  from  a  common  ancestor,  Patrick 
O'llearn.  In  1870  the  latter  made  a  will  be- 
queathing all  his  personal  property  to  his 

NoTK. — .\8  to  the  Impl  lent  Ion  of  a  dovlso  or 
bequest,  see  in  this  series.  Mnsterton  v.  Towns- 
bend  (N.  Y.)  10  L.  R.  A.  816  ;  and  Hunt  rx  ret. 
Streator  v.  Evans  (III.)  11  L.  R.  A.  185.  and 
cases  In  footnotes  thereto. 
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wife,  Ellenor,  during  her  life,  and  at  her 
death  one  half  was  to  go  to  her  son,  the 
defendant  Patrick.  He  also  devised  all  hi« 
real  estate  to  his  wife  for  life,  describing  it, 
and  upon  her  death  one  half  of  the  same 
was  devised  to  defendant  Patrick.  No  men- 
tion was  made  of  other  children,  and  no  dis- 
position of  the  other  half  of  his  personal  or 
real  property  was  made  by  the  will.  After 
his  death,  and  on  June  23.  1S70,  his  will 
was  duly  admitted  to  probate.  He  left  sur- 
viving him  his  wife,  Ellenor,  and  three  chil- 
dren, the  defendant  Patrick,  his  daughter 
Bridget  Doherty.  and  a  son  John,  as  his 
heirs  at  law.  The  widow  died  in  1891). 
John  died  in  1879,  leaving  his  son  Dennis 
O'Hearn  and  a  daughter,  the  plaintiff  Mary 
E.  Emery,  as  his  heirs  at  law.  The  plaintiff 
Eli'/abr»th  is  the  wife  of  Dennis.  The  plain- 
tiffs bring  this  action  for  partition  of  the 
real  estate  loft  by  Patrick,  Sr.,  alleging  that 
the  plaintiffs  Dennis  and  Mary  are  entitled 
to  one  fourth  of  the  estate  as  the  heirs  of 
John,  their  interests  therein  being  each  one 
eighth,  the  defendant  Bridget  was  entitled 
to  one  fourth,  and  the  defendant  Patrick 
one  half.  The  defendant  Patrick,  having 
been  adjudged  mentally  incompetent,  ap- 
peared by  his  guardian,  and  set  up  as  mat- 
ter in  abatement  that  the  title  to  the  land 
sought  to  be  divided  was  in  dispute,  and 
that  the.  rifrhts  and  interests  of  the  several 
parties  had  never  been  determined  at  luw, 
and  could  not  be  determined  in  this  action. 
He  also  set  up  the  facts  in  relation  to  the 
will  of  his  father,  and  claimed  that  a«  to 
one  half  of  the  estate  his  father  died  intes- 
tate; that  he  was  entitled  to  one  half  of 
the  land  under  the  will,  and  to  share  equally 
with  the  other  children  in  the  other  half  as 
heir  of  his  father.  The  interests  in  the  es- 
tate were  alleged  to  be  as  follows:  Dennis 
O'Hearn,  one  twelfth;  Mary  E.  Emery,  one 
twelfth;  Bridget  Doherty,  one  sixth;'  Pat- 
rick O'Hearn,  two  thirds.  The  trial  court 
overruled  the  answer  in  abatement,  and 
found  that  it  was  the  intention  of  the  testa- 
tor, as  expressed  in  the  will,  to  give  the  de- 
fendant Patrick  one  half  only  of  the  real 
estate  described  in  the  will,  and  to  give  the 
other  half  to  his  other  children;  that,  in  or- 
der to  effectuate  the  testator's  intention, 
there  should  be  added  to  the  will  the  words. 
**and  the  balance  to  my  other  two  children." 
The  rights  of  the  parties  were  decided  on 
that  basis,  a  partition  was  ordered,  and  the 
usual  order  of  reference  made.  Due  excep- 
tions were  filed,  and  the  defendant  Patrick 
appeals. 

Mr.  Jolin  J.  Wood,  Jr^  for  appellant: 

Tn  construing  a  will  the  intent  of  the  tes- 
tator must  be  gathered  from  the  language 
employed  in  the  instrument,  and  from  that 
alone. 

2  Woemer,  Am.  Law  of  Administration, 
I  414. 

Interests  in  realty  undisposed  of,  pass  to 
the  heirs  at  law  or  next  of  kin,  who  can 
only  be  excluded  by  express  words,  or  by 
plain  and  necessary  implication;  and  direc- 
tions excluding  them  from  any  share  in  the 
1>8  L.  K.  A. 


testator's  property  will,  as  a  general  rule, 
be  taken  to  have  been  inserted  only  for  the 
purpose  of  the  disposition  made  by  the  will, 
and  will  not  exclude  them  from  taking  prop- 
erty undisposed  of. 

29  Am.  &  Eng.  Enc.  Law,  p.  610. 
A  direction  in  a  will  that  one  of  the  next 
of  kin  shall  take  no  share  in  the  testa- 
tor's property  will  not  prevent  him  from 
taking  his  share  under  the  statute  of  de- 
scents. 

Johnson  v.  Johnson^  4  Beav.  .318;  Sykea 
V.  Sykcs,  L.  R.  4  Eq.  200,  L.  R.  3  Ch.  301. 

The  will  nowhere  attempts  to  dispose  of 
the  fee  in  the  realty;  it  is  not  devised  to 
anyone.  In  such  a  case  the  provisions  of 
the  law  of  descent  must  control. 

Sutton  V.  Read,  176  HI.  GO,  61  N.  E.  801; 
Hitchcock  v.  Hitchcock,  35  Pa.  393. 

It  is  not  claimed  that  either  Bridget  or 
John  was  omitted  from  the  will  by  accident 
or  mistake,  and  this  is  not  the  proper  forum 
or  action  to  raise  that  question. 

Rev.  Stat.  1898,  §  2287;  Xewman  v.  Wa- 
terman. 63  Wis.  612,  63  Am.  Rep.  310,  23 
N.  W.  696. 

That  }»ridgct  and  John  had  any  interest 
in  the  estate  of  the  deceased  depends  upon 

i  the    fact   that   they    arc   two   of    his    heirs. 

!  Their  claim  and  rights  then  depend  upon  the 

'  statute  of  descents,  which  is  the  measure  of 

j  the  extent  of  their  rights,  and  the  limita- 

'  tions  thereon. 

I      Plummer  v.  Colcr,   178  IT.  S.   115,  44  L. 

'  ed.  91)8,  20  Sup.  Ct.  Rep.  774. 

I      Patrick  was  not,  by  the  fact  that  a  de- 

I  vise  was  made  to  him,  put  to  his  election  be- 

i  fore  demanding  his  rights  as  heir  at  law. 

I      ffand  V.  Hand,  60  N.  J.  Eq.  618,  46  Atl. 

I  770. 

I      A  gift  by  implication  mny  be  presumed 

I  only  when  the  conclusion  is  irresistible  that 
the  testator  so  intended  it. 

j      Schouler,   Wills,    §    r^^n;    Re  Donges,  103 

I  Wis.  601,  79  N.  W.  786. 

I  By  neces^iary  implication  in  such  a  case 
is  meant  so  strong  a  probability  of  inten- 
tion tliat  the  intention  contrary  to  that 
winch  is  imputed  to  the  testator  cannot  be 
supposed.  I 

2  Jarman,  Wills.  ,525;  15  Am.  &  Eng.  Enc 
Law,  2d  ed.  p.  1074;  29  Am.  &  Eng.  Enc. 
Law,  p.  382. 

Implication  may  arise  from  a  recital,  ref- 
erence, or  elliptical  expression  which  nices-  | 
sarily  implies  something  else  as  contem- 
plated by  the  testator,  from  the  form  of  gift, 
or  from  a  direction  to  do  something  which 
cannot  be  carried  into  effect  without  of  ne*  ^ 
ccssity  involving  something  else  as  a  con- 
sequence. 

2  Jarman,  WMlls,  628;  29  Am.  &  Eng.  Enc 
Law.  p.  382. 

^Tere  conjecture  must  not  be  taken  for  im- 
plication. 

29  Am.  &  Eng.  Enc.  Law,  p.  382. 
Unless  the  descent  is  diverted  from  the 
channel  established  by  law,  it  is  obvious  it 
must  take  its  course;  hence,  the  heir  will 
take,  even  against  the  testator's  clearly  ex- 
pressed intention,  if  he  has  not  effectually 
di««posed  of  the  estate  to  someone  else. 
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2  Woemer,  Am.  Law  of  Administration, 
9  418. 

Messrs.  Clark  A  Sarau,  for  respondents 
O'Hearn  and  Emery: 

Xo  presumption  of  an  intention  to  die  in- 
testate as  to  any  part  of  his  property  is  al- 
lowable, when  the  words  of  the  testator's 
will  may  fairly  carry  the  whole;  for  no  one 
is  supposed  to  make  his  will  without  mean- 
ing to  dispose  of  all  his  estate. 

Sehouler,  Wills,  §  490;  29  Am.  &  Eng. 
Enc.  Law,  p.  354. 

In  construing  a  will,  the  predominant 
idea  of  the  testator's  mind,  if  apparent,  is 
heeded  as  against  all  doubtful  and  conflict- 
in<r  provisions  which  might  of  themselves 
defeat  it. 

Scbouler,  Wills,  §  476. 

Words  are  supplied  when  it  is  clear  from 
the  face  of  the  will  that  they  have  been  in- 
advertently omitted,  and  where  it  also  ap- 
pear:* that  the  omitted  words  are  manifestly 
necessary  to  express  the  intention  of  the  tes- 
tator. 

-•>  Field.  La%vyers'  Briefs,  621;  Re  Donges, 
103  Wis.  602,  79  N.  W.  786. 

In  case  of  doubt,  such  construction  will 
be  adopted  as  to  support  and  give  effect  to 
the  will.,  rather  tlian  to  defeat  it;  and  a  tes- 
tator is  presumed  to  have  intended  a  com- 
plete distribution  of  his  estate;  and  a  con- 
struction tending  to  that  end  will  be  pre- 
ferred to  one  which  results  in  intestacy  as 
to  anv  part. 

Re^Donfjcs,  103  WMs.  501,  79  N.  W.  786. 

A  devise,  whether  absolute  or  for  life,  will 
be  raided  by  implication  under  a  will,  when 
the  context  requires  it  and  the  devise  is  not 
expressed  in  terms. 

Scbouler,  Wills,  §  561;  Re  Donges,  103 
Wis.  497,  79  N.  W.  786;  Baker  v.  MeLeod, 
79  Wis.  534,  48  N.  W.  657;  Masterson  v. 
Totrnshevd.  123  N.  Y.  458,  10  L.  R.  A.  816, 
25  NT.  E.  928 ;  Boston  Safe  Deposit  rf  T.  Co. 
Y.  Cofni,  15  Mass.  95,  8  L.  R.  A.  740,  25  N. 
E.  30:  D^adrick  v.  Armour,  10  Humph.  588. 

Mr.  "W.  E.  CaTanangli,  for  respondent 
Doherty: 

The  law  raises  a  presumption  that  a  tes- 
tator docs  not  intend  to  die  intestate  as  to 
any  part  of  his  property. 

.AVir  England  Trust  Co.  t.  Pitkin,  163 
Ma^«5.  606,  40  N.  E.  1044;  Carney  v.  Kain, 
40  W.  Va.  758,  23  S.  E.  650;  ZAmmerman  v. 
HnffT,  81  Md.  347,  32  Atl.  316;  Re  Turner, 
48  Mich.  369,  12  N.  W.  495;  Marion  v.  Wil- 
liams^ 9  Mackey,  20;  James  v.  Pruden,  14 
Ohio  St.  253;  Gourley  v.  Thompson,  2 
Sneed,  387;  29  Am.  &  Eng.  Enc.  Law,  p. 
354:  Dcadrick  v.  Armour,  10  Humph.  588. 

The  courts  have  gone  far  in  the  direction 
of  con««truing  wills  so  as  to  carry  out  the 
manifest  intention  of  the  testator.  They 
have  even  supplied  and  added  words  and 
phrai»e»  with  this  object  in  view. 

S<?houlcr.  Wills,  477.  561 ;  Baker  v.  Mc- 
Uod,  79  Wis.  534,  48  N.  W.  657;  Re  Don- 
CCS,  103  Wis.  497,  79  N.  W.  786. 

Bardeen,  J.,  delivered  the  opinion  of  the 
court: 

1.  The  answer  in  abatement  was  properly 
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overruled.  The  only  matter  in  dispute  was 
as  to  the  interest  each  was  entitled  to  from 
the  common  ancestor.  The  answer  admit- 
ted that  the  other  claimants  had  an  interest 
in  the  land.  The  only  issue  presented  was 
as  to  the  size  of  these  interests.  We  see  no 
reason  why  the  controversy  may  not  be  de- 
termined in  this  action.  See  Morgan  v. 
Mueller,  107  Wis.  241,  83  N.  W.  313.  The 
case  is  clearly  distinguishable  from  Dcery 
V.  McClintock,  31  Wis.  195.  In  that  case 
the  defendant  McClintock  set  up  a  para- 
mount title  to  the  lands  sought  to  be  par- 
titioned, and  the  court  held  that  the  remedy 
at  law  was  adequate,  and  that  where  the 
mere  legal  title  was  the  subject  of  contro- 
versy and  in  doubt  it  would  not  be  adjudi- 
cated in  an  action  for  partition.  Here  the 
parties  claimed  title  from  a  common  ances- 
tor. The  size  of  the  interest  of  each  de- 
pends upon  the  proper  construction  to  be 
given  to  the  will  which  attempted  to  dispose 
of  the  property.  The  matter  of  the  con- 
struction of  the  will  was  of  cognizance  in 
equity.  The  answer  having  admitted  an 
absolute  interest  in  the  plaintiffs  in  the 
property,  the  amount  or  size  of  which  de- 
pends upon  the  true  construction  of  the  will, 
we  think  the  court  had  power  to  settle  the 
controversy.  See  Tohin  v.  Tobin,  45  Wis. 
298. 

2.  The  trial  court  held  that  plaintiffs  and 
the  defendant  Bridget  took  title  under  the 
will  rather  than  as  heirs  at  law  of  the  fa- 
ther, and  adjudged  their  interests  upon  that 
basis.  To  reach  this  'conclusion  he  was 
obliged  to  hold  that  a  devise  arose  to  them 
by  implication.  He  admitted  that  to  so 
hold  was  perhaps  "a  greater  stretch  of  im- 
plication or  inference*'  than  could  be  found 
in  any  of  the  cases.  The  will  contained  no 
residuary  clause.  The  only  persons  named 
in  it  were  his  wife  and  the  defendant  Pat- 
rick. There  is  not  a  word  or  a  line  in  it 
suggesting  the  existence  of  his  other  chil- 
dren. The  will  made  a  devise  of  the  prop- 
erty to  his  wife  for  life,  and  of  one  half  to 
the  defendant  Patrick  on  her  death.  There 
is  not  a  hint  or  a  suggestion  in  it  as  to  the 
disposition  of  the  other  half.  One  reading 
the  will,  without  knowledge  as  to  the  testa- 
tor's family,  would  conclude  at  once  that  as 
to  one  half  of  his  estate  the  testator  died  in- 
testate. So  far  as  appears  on  the  face  of 
the  will  there  is  absolutely  nothing  to  sup- 
port the  court's  conclusions.  The  rule  upon 
which  a  devise  by  implication  is  based  is 
that  it  is  raised  only  under  a  will  where  the 
context  requires  it  and  the  devise  is  not  in 
express  terms.  It  is  only  admitted  as  a 
means  of  carrying  out  what  the  testator  ap- 
pears on  the  whole  to  have  really  meant,  but 
failed  somehow  to  express  as  distinctly  as 
he  should  have  done.  In  other  words,  a  gift 
by  implication  must  be  founded  upon  some 
expressions  in  the  will  from  which  such  in- 
tention can  be  inferred.  It  cannot  be  in- 
ferred from  an  absolute  silence  on  the  sub- 
ject. Nickerson  v.  Bowly,  8  Met.  424; 
Schouler,  Wills,  §  561.  The  probability  of 
an  intention  to  make  the  gift  implied  must 
appear  to  be  so  strong  that  an  intention  con- 
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trary  to  that  which  is  imputed  to  the  tes- 
tator cannot  be  supposed  to  have  existed 
in  his  mind.  Bishop  v.  McClelland,  44  N. 
J.  Eq.  450,  1  L.  R.  A.  551,  16  Atl.  1.  The 
dominating  rule  in  construing  wills  is  that 
the  intention  of  the  testator  is  to  be  ascer- 
tained from  the  words  used,  in  the  light 
of  all  surrounding  circumstances,  and  that 
intention  given  effect.  Re  Dongea,  103  Wis. 
497,  79  N.  W.  786.  Tlie  court  can- 
not reform  the  will  by  changing  its 
language  or  add  provisions  not  writ- 
ten therein.  It  can  only  construe  the 
instrument  as  written.  Sherwood  v.  Sher- 
wood, 45  Wis.  357,  30  Am.  Rep.  757.  The 
trial  court  seems  to  have  lost  sight  of  .this 
fundamental  rule.  There  was  no  reference 
in  the  will  to  the  testator's  other  children, 
nor  any  suggestion  that  such  children  "were 
in  existence.  There  was  no  attempt  to  dis- 
pose of  the  remainder  of  the  testator's  es- 
tate, or  any  expression  used  or  hint  thrown 
out  from  which  any  inference  can  be  drawn 
as  to  its  disposition.  The  cases  evidently 
relied  upon  by  the  court  to  sustain  his  coii- 
clusion  {Baker  v.  McLeod,  79  Wis.  534,  48 
N.  W.  657,  and  Re  Donees,  103  Wis.  497, 
79  N.  W.  786)  come  very  far  from  jus- 
tifying his  judgment.  In  both  cases  the 
court  construed  the  will  according  to  the 
language  used  and  the  intent  of  the  testator 
as  gathered  therefrom,  in  the  light  of  sur- 
rounding circumstances.  The  presumption 
that  a  testator  does  not  intend  to  die  intes- 
tate as  to  part  of  his  property  will  aid  in 
supporting  a  gift  by  implication  when  there 
is  anything  in  the  will  itself  to  support  it. 
The  fact  that  a  testator  has  made  provision 
for  one  of  his  heirs  in  the  will  is  not  suffi- 
cient to  justify  the  presumption  that  he  in- 
tended that  property  otherwise  undisposed 
of  should  go  to  other  heirs  in  equal  shares, 
in  absence  of  anything  in  the  will  to  indi- 
cate such  intention.    To  allow  such  a  pre- 


sumption to  prevail  is  to  make  a  will  for 
the  testator.  This  the  law  does  not  permit. 
Bridget  and  John  not  having  been  men- 
tioned in  the  will,  and  no  words  or  expres- 
sions having  been  used  therein  indicating  an 
intent  to  make  them  beneficiaries  thereun- 
der, their  claim  and  rights  depend  upon  the 
statute  of  descent,  and  their  interest  is  only 
such  as  that  statute  allows.  The  property 
undisposed  of  by  the  will  descended  to  his 
heirs  in  equal  shares.  This  would  give  the 
plaintiffs  Dennis  and  Mary,  as  heirs  of  their 
father,  each  one  twelfth,  the  defendant  Brid- 
get one  sixth,  and  the  defendant  Patrick  one 
sixth,  besides  the  interest  he  received  under 
the  will,  or  two  thirds  of  the  whole  estate. 
The  law  presumes  this  to  have  been  his  in- 
tent from  the  fact  that  the  testator  made  no 
other  disposition  of  the  one  half  of  his  es- 
tate. Considerable  emphasis  is  laid  upon 
the  language  in  the  opinion  in  the  Dongea 
Case,  "that  there  shall  be  added  to  the  first 
paragraph  of  the  will"  certain  words  to  com- 
plete the  actual  intention  of  the  testator. 
The  seeming  inference  is  draw^n  that  this 
court  intended  thereby  to  hold  that  it  had 
power  to  amend  the  will  by  adding  words  to 
complete  its  meaning.  AH  that  was  in- 
tended by  the  decision  in  that  case  was  that 
the  will  should  be  so  construed  as  if  the 
added  words  had  been  used  by  the  testator, 
and  that  his  intention  in  that  regard  was 
clearly  apparent  from  the  terms  of  the  in- 
strument itself  and  the  surrounding  circum- 
stances. The  effort  was  to  carry  out  the 
clear  intent  of  the  testator  as  evidenced  by 
his  will,  and  not  to  amend  or  change  the 
will  in  any  respect. 

The  order  or  judgment  is  reversed,  and 
the  cause  is  remanded,  with  directions  to 
enttr  an  order  or  judgment  fixing  the  rights 
of  the  parties  as  indicated  in  the  opinion, 
and  for  further  proceedings  according  to 
law. 
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*1  Whetlier    money    ralMed    under    the 
provlMlons  of  a  municipal  ordinance 

requiring  every  person  engaged  In  a  certain 
occupation  or  business  to  pay  a  fixed  sum  an- 
nually into  the  city  treasury  is  license  mon- 
ey within  the  meaning  of  §  5,  art.  8,  of  the 
Constitution,  depends  upon  the  substance 
and  purpose  of  the  ordinance,  rather  than 
upon  Its  form. 

•Headnotes  by  Sullivan.  Ch.  J. 


Note. — As  to  distinction  between  measures 
for  revenue  and  for  regulation  in  license  taxes, 
see  cases  In  note  to  State  v.  Wheelock  (Iowa) 
30  L.  R.  A.  430:  also  State  r.p  rel.  Wyatt  v. 
Ashbrook  (Mo.)  48  L.  R.  A.  265. 
68  T..  R.  A. 


2.  If  the  pnrpose  of  the  city  anthori-^ 
ties  In  adoptlnsr  the  ordinance  ^vaj» 
to  raliie  revenue,  then  the  money  exacted 
Is  a  tax :  but,  If  regulation  was  the  end  and 
object  In  view,  the  money  results  from  an 
exercise  of  the  police  power,  and  is  license 
money. 

.'I.  An  ordinance  having  no  element  of 
reiarnlntlon,  and  shoif^'lnfii:  on  Its  face 
that  the  note  purpose  of  the  city  an- 
thorltlcA  In  adoptlnfic  It  was  to  raise 
revenne,  is  a  tax  ordinance,  even  thougrh 
the  right  to  engage  In  the  business  or  calling 
taxed  Is  made  to  depend  upon  paying  the  tax 
and  obtaining  a   license. 

(Ilolcomh,  J.,  dissents  in  part.) 

(February   19,   1902.) 

ERROR  to  the  District  Court  for  Nemaha 
County  to  review  a  judgment  in  favor 
of  respondent  in  a  mandamus  proceeding  to 
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o»npeI     him    to    place    certain     funds    at 
the  disposal  of  relator.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mesun.  'W.   S.    Kellisar  and  E.  Fer- 

ut9Mf  for  plaintitr  in  error: 

All  money  collected  by  the  city  under  the 
t^rms  and  conditions  of  ordinance  181  is  in 
fact  license  money,  whether  it  was  derived 
from  saloons  or  other  sources^  and  as  such 
belong3,  under  the  Constitution  and  laws  of 
tnis  state,  in  the  school  funds,  and  should 
be  expended  under  the  direction  of  the  rela- 
tor for  school  purposes  only. 

iitate  ex  rel.  School  Dist.  ▼.  Aitken,  61 
Neb.  490,  85  N.  W.  395. 

Mchsrs.  H.  A.  Humbert  and  J.  8.  Me- 
Carty,  for  defendant  in  error: 

Tlie  test  whether  the  money  in  dispute  is 
occupation  tax  or  license  money  is,  whether 
its  pav-ment  is  made  a  condition  precedent 
to  oliUdning  a  license  to  conduct  the  busi- 
ness sought  to  be  taxed. 

The  penal  sections  of  ordinance  181  are 
Toid.  and  the  remainder  of  said  ordinance 
is  valid. 

ifagneau  v.  Fremont,  30  Neb.  843,  9  L.  R. 
A.  786,  47  N.  W.  280. 

Outside  of,  and  independent  of,  the  at- 
tempt to  enforce  payment  of  the  occupation 
tax,  by  virtue  of  the  criminal  arm  of  the 
«)urt,  thp  ordinance  expressly  provides  for 
the  collection  of  the  same  by  a  civil  suit. 

Practically  all  the  money  in  contention, 
in  this  case,  was  raised  by  an  occupation  tax 
upon  licensed  retail  dealers  in  intoxicating 
liquors,  and  the  provision  of  said  ordinance 
expressly  requires  that  before  a  tax  can  be 
Uid  and  collected  the  party  must  be  a  li- 
censed retail  dealer.  In  other  words,  the 
party  that  was  eneaged  in  the  liquor  busi- 
ness in  violation  of  law  would  not  be  lia- 
ble for  the  payment  of  the  tax.  This  provi- 
sion, laying  the  tax  on  the  licensed  liquor 
dealer,  excludes  the  idea  that  the  tax  must 
be  paid  before  a  license  can  be  obtained,  or 
that  the  payment  of  the  tax  could  be  a  con- 
dition precedent  to  obtaining  the  license. 

Htnte  ex  rel.  Sage  v.  Bennett,  19  Neb.  191, 
26  N.  W.  714. 

Sullivan,-  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  only  question  to  be  decided  in  this 
case  is  whether  certain  moneys  collected  by 
the  respondent  as  treasurer  of  the  city  of 
Auburn  are  license  moneys,  within  the 
me?ning  of  %  5,  art.  8,  of  the  Constitution. 
The  fund  in  controversy  was  raised  under 
an  ordinance  whose  object,  as  expressed  in 
its  title,  was  to  impose  "an  occupation  tax 
on  certain  occupations  or  businesses."  By 
the  3d  section  of  this  ordinance  it  is  made 
unlawful  for  any  person,  firm,  or  corpora- 
tion to  engage  in  any  of  the  occupations  up- 
on which  a  tax  is  imposed,  until  the  tax  has 
been  ^t  paid,  and  the  fact  of  payment  evi- 
denced by  the  treasurer's  receipt,  counter- 
signed by  the  mayor.  The  4th  section  pro- 
vides penalties  for  violation  of  §  3.  The 
contention  of  counsel  for  relator  is  that  the 
money  raised  under  the  ordinance  is  license 
money,  because  the  right  to  engage  in  any  of 
the  occupations  or  lines  of  business  upon 
58  L.  R  A. 


which  a  tax  is  imposed  does  not  exist  until 
the  tax  has  been  paid  and  receipted  for.  It 
is  said  that  the  receipt  mentioned  in  §  3  is, 
in  form  and  substance,  a  license,  and  that 
money  paid  as  a  condition  of  obtaining  it 
results,  therefore,  from  an  exercise  of  the 
power  to  license,  and  not  from  an  exercise 
of  the  power  to  lay  and  collect  taxes. 
Counsel  for  respondent  seem  also  to  think 
that  tue  character  of  the  fund  depends  upon 
whether  prepayment  of  the  tax  and  the  issu- 
ance of  a  receipt  or  license  are  conditions 
I  precedent  to  the  right  to  engaj^e  in  any  of 
the  occupations  mentioned  in  the  ordinance. 
They  say :  "The  test  whether  the  monoy  in 
.  dispute  is  occupation  tax  or  lict^nse  money 
j  is  whether  its  payment  is  made  a  condition 
precedent  to  obtaining  a  license  to  conduct 
the  business  sought  to  be  taxed.  If  its  pay- 
ment is  a  condition  precedent  to  obtaining 
'  a  license,  it  is  license  money ;  but,  on  the 
'  other  hand,  if  the  payment  is  not  a  condi- 
tion precedent  to  obtaining  a  license  to  con- 
duct the  taxed  business,  then  the  money  is 
I  occupation  tax,  and  is  properly  held  by  the 
'  res|»ondent  for  the  use  and  benefit  of  the 
I  city.  In  determining  whether  such  pay- 
mcjit  is  a  condition  precedent  to  obtaining 
a  license,  the  relator  contends  that  resort 
alone  can  be  had  to  the  construction  of  the 
,  ordinance  in  question.  This  we  do  not 
think  is  true."  They  then  proceed  to  argue 
that  the  penal  provision  of  the  ordinance 
is  void,  and  that  if  the  tax  is  paid  in  ad- 
vance the  payment  is  made  voluntarily  and 
not  under  compulsion,  or  as  a  condition 
pr«»edent  to  the  right  to  engage  in  a  taxed 
business  or  calling.  Our  view  of  the  mat- 
ter is  that  the  money  in  question  belongs 
I  to  the  city,  not  because  of  the  form  of  the 
ordinance,  or  the  form  of  the  receipt  or  li- 
I  cense  issued  by  the  treasurer,-  but  because  it 
wao  clearly  and  unmistakably  the  purpose 
of  the  mayor  and  council  to  exercise  the 
taxing  power.  The  city  authorities  had 
power  to  levy  an  occupation  tax,  and,  if 
they  intended  to  bring  that  power  into  ac- 
tion, the  money  raised  under  the  ordinance 
is  part  of  the  general  revenue  of  the  city, 
even  though  payment  of  the  tax  and  pro- 
curement of  a  license  were  made  conditions 
precedent  to  the  right  to  pursue  any  of  the 
taxed  occupations  or  avocations.  The  ordi- 
nance declares  in  the  1st  section  and  in  the 
title  that  its  purpose  is  to  tax  occupations 
and  businesses.  There  is  no  attempt  what- 
ever at  regulation.  Nothing  is  commanded 
except  the  payment  of  the  tax,  and  nothing 
is  forbidden  except  engaging  in  a  taxed  oc- 
cupation or  business  before  payment  has 
been  made.  The  object  of  the  municipal 
authorities  being  to  raise  revenue,  and  not 
to  prescribe  rules  of  conduct  for  the  secur- 
ity, convenience,  or  comfort  of  the  public, 
or  to  guard  and  conserve  their  health  or 
morals,  it  is  entirely  plain  that  the  ordi- 
nance is  referable  to  the  taxing  power,  and 
is  not  a  police  regulation.  Mays  v.  Cin- 
cinnati, 1  Ohio  St.  268 ;  New  Ymk  v.  Second 
Ave.  R.  Co.  32  N.  Y.  261;  1  Desty,  Taxn. 
SO.').  It  must  be  conceded,  as  counsel  for 
relator  insists,  that  the  mayor  and  council 
intended  to  make  payment  of  the  tax  an«* 
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procurement  of  a  receipt  or  license  condi- 
tions precedent  to  the  right  to  engage  in 
any  of  the  taxed  occupations  or  lines  of 
business;  but  that  fact,  in  view  of  the 
clearly  expressed  purpose  of  the  ordinance, 
is  immaterial,  whether  the  section  provid- 
ing for  lines  and  penalties  is  void  or  valid. 
The  writer  thinks  the  section  is  valid. 
The  charter  expressly  declares  that  all  ordi- 
nances may  be  enforced  by  the  infliction  of 
lines  and  penalties.  Subdivision  12,  §  69, 
chap.  14,  art.  1,  Comp.  SUt.  1901.  And  it 
is  not  perceived  upon  what  ground  this  pro- 
vision is  claimed  to  be  in  conflict  with  the 
higher  law.  The  Constitution,  it  is  true, 
forbids  imprisonment  for  debt,  but  a  tax  is 
not  a  debt:  and,  even  if  it  were,  the  inflic- 
tion of  a  fine  or  penalty  would  not  neces- 
sarily result  in  imprisonment.  Our  cases 
upon  tliis  point  seem  to  rest  wholly  on  dog- 
matic assertion.  They  ignore  the  fact  that 
penalties  are  and  have  ever  been  important 
incidents  of  all  revenue  measures.  They  run 
counter  to  the  decisions  in  other  jurisdic- 
tions. St.Louia  y.  Sternberg,  69  Mo.  289; 
Denver  City  R.  Co.  v.  Denver,  21  Colo.  350, 
29  L.  R.  A.  608,  41  Pac.  826;  Campbell  v. 
Anthony,  40  Kan.  652,  20  Pac.  492.  And 
since  they  have  not  become  either  a  rule  of 
property  or  procedure,  there  is  no  reason 
why  they  should  be  adhered  to.  In  any 
view  of  the  case,  the  conclusion  reached  by 
the  District  Court  is  rights  and  should  be 
affirmed. 

Holeomb,  J.,  concurring  specially: 
I  concur  only  in  the  conclusion  reached 
by  the  Chief  Justice  in  the  foregoing  opin- 
ion, but  find  myself  wholly  unable  to  agree 
to  many  of  the  views  therein  expressed.  To 
my  mind,  the  tendency  of  the  opinion  is  to 
unsettle,  if  not  directly  overthrow,  several 
prior  decisions  of  the  court  on  the  same 
general  subject.  The  sole  question,  as  pre- 
sented by  the  record,  is  whether  the  moneys 
in  dispute  are  license  moneys,  within  the 
meaning  of  §  5,  art.  8,  of  the  Constitution, 
belonging  to  the  common-school  fund,  or 
whether  they  should  be  regarded  as  revenues 
derived  from  an  exercise  of  the  taxing 
power  alone,  and  therefore  subject  to  the 
control  of  the  city  of  Auburn  in  defraying 
its  expenses  of  municipal  government. 
This  court  has  frequently  expressed  itself 
on  the  question  of  the  distinction  between 
a  license  and  an  occupation  tax.  It  has 
also  laid  down  the  doctrine  that  to  engage 
in  business  declared  unlawful,  unless  a  li- 
cense is  first  obtained,  may  be  punished 
criminally,  while  the  collecting  of  a  tax 
levied  solely  for  revenue  purposes  can  only 
be  enforced  as  other  civil  liabilities.  With 
these  decisions,  and  the  soundness  of  the 
views  supporting  the  same,  I  am  satis  fled, 
and  hoUeve  they  should  be  followed  and  ad- 
hered to. 

In  the  case  at  bar,  the  ordinance  under 
which  the  revenues  in  controversy  were  col- 
lected, in  my  judgment,  should  be  construed 
as  an  ordinance  for  the  levying  and  collect- 
ing of  an  occupation  tax.  This  construc- 
tion must,  I  think,  result  from  a  considera- 
tion of  both  its  form  and  substance.  And  I 
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must  say  that,  in  my  judgment^  the  form  ia 
entitled  to  consideration,  as  well  as  the 
substance;  and  in  doing  so  I  do  not  wish  to 
be  understood  as  suggesting  that  form  alone 
is  the  controlling  factor.  But  to  ascertain 
its  objects  and  purposes,  and  what  is  sought 
to  be  accomplished  by  its  enactment,  we 
must  give  heed  to  the  expressions  therein 
contained,  and  the  manner  in  which  given 
utterance.  The  ordinance  provides  for  the 
imposition  of  an  occupation  tax  only.  It 
contains  no  suggestion  of  regulation,  or  for 
licensing  the  business  sought  to  be  taxed. 
It  contemplates  the  taxation  of  businesses 
or  callings  that  by  another  ordinance  are 
authorized  to  engage  in  the  business  when 
licensed.  That  is,  by  another  and  prior 
ordinance  the  payment  of  a  license  tax  is 
exacted  as  a  condition  precedent  to  the 
right  to  engage  in  such  business,  and  the 
ordinance  in  question  provides  for  levying" 
and  collecting  an  occupation  tax  on  such  li- 
censed businesses.  This  alone  makes  it 
manifest  that  the  sole  object  and  purpose 
of  the  ordinance  last  enacted,  and  which  is 
under  consideration,  was  to  raise  revenues 
for  municipal  purposes.  In  short,  it  is  a 
revenue  producing  measure,  and  is  devoid 
of  the  elements  making  it  an  ordinance  for 
the  purpose  of  licensing  and  regulating  the 
business  mentioned,  and  authorizing  the 
persons  licensed  to  engage  in  the  buisincss 
only  when  the  license  tax  provided  for  has 
been  paid  to  the  proper  authority,  and  a  li- 
cense issued  therefor.  An  occupation  tax 
presupposes  a  lawful  business  which  should 
bear  a  part  of  the  expenses  of  municipal 
government,  while  a  license  tax  ordinance 
declares  the  business  unlawful  without  a  li- 
cense to  engage  therein  having  first  been 
obtained.  Call  it  by  whatever  name  you 
will,  or  hide  it  beneath  the  most  ingenious 
and  skilfully  drawn  ordinance  that  may  be 
constructed,  if  the  business  is  made  unlaw- 
ful, except  upon  payment  of  a  sum  as  m 
precedent  condition  to  the  right  to  engage 
in  such  business,  and  obtaining  a  license  or 
permit  to  engage  in  the  business,  for  which 
the  payment  of  a  stated  tax  is  required,  the 
money  thus  derived  is  license  money,  to  be 
applied  as  the  Constitution  directs;  and  it 
cannot  lawfully  be  diverted  from  such  pur- 
poses under  the  pretense  that  the  ordinance 
is  only  for  the  purpose  of  collecting  reve- 
nues. If  the  license  tax  thus  exacted  can- 
not be  justified  as  such,  the  act  requiring  it& 
payment  would  be  illegal  and  void  for  other 
purposes. 

Section  5,  art.  8,  of  the  Constitution  pro- 
vides; "All  .  .  .  license  moneys,  aris- 
ing under  the  rules,  by-laws,  or  ordinances 
of  cities,  villages,  towns,  precincts,  or  other 
municipal  subdivision  less  than  a  county, 
shall  belong  and  be  paid  over  to  the  same 
respectively.  All  such  .  .  .  license 
moneys  shall  be  appropriated  exclusively  to 
the  use  and  support  of  common  schools  in 
the  respective  subdivisions  where  the  same 
may  accrue."  If  money  is  collected  under 
an  ordinance  providing  for  licensing  diflfer- 
ent  occupations  or  callings,  and  as  a  license 
tax,  it  is  license  money,  and  no  refinement 
of  reasoning  can  change  its  character.     It 
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^eems  to  me,  the  majoritj  opinion  sets  up 
arbitrary  standards  by  which  to  measure 
ordinances  imposing  license  and  occupation 
taxfs.  and  altogether  loses  sight  of  the  con- 
{ttitutional  provision  quoted.  A  license  is 
defined  by  Webster  to  be  "a  permission  from 
iuthority  to  do  some  act;  a  grant  of  per- 
mis.«ion."  Bouner  says  a  license  is  "an 
official  permit  to  carry  on  a  business  or 
trade,  or  perform  other  acts  forbidden  by 
law,  except  to  persons  obtaining  such  per- 
mit." By  another  authority,  when  applied 
to  government,  it  is  defined  as  "an  authori- 
zation by  the  government  to  an  individual 
to  do  certain  acts^  or  carry  on  a  certain 
business."  Cycl.  Law  Diet.  How,  then, 
can  it  be  successfully  contended  that  an  oc- 
cupation tax  may  be  levied  and  enforced  by 
requiring  the  issuance  of  a  permit  or  license 
to  do  business,  and  making  it  unlawful  to 
en^ge  in  the  business  until  such  tax  is  paid 
and  a  license  is  issued?  This  would  pormit 
the  nullification  of  the  provisions  of  the 
Gorstitution,  and  the  collection  of  the  occu- 
pation tax  by  means  that  are  the  very  es- 
sence and  substance  of  a  law  providing  for 
a  license  tax.  In  State  ex  rel.  School  Dist. 
T.  Aitkffn,  61  Neb.  490,  85  N.  W.  395,  this 
court  has  decided:  First,  the  payment  of 
an  occupation  tax  cannot  be  made  a  condi- 
tion precedent  to  obtaining  a  license  to 
conduct  the  business  taxed;  and,  second, 
when  a  tax  is  collected  or  paid  as  a  condi- 
tion of  obtaining  a  license,  it  is  license  mon- 
ey, under  the  provisions  of  §  5,  art.  8,  of 
the  Constitution.  The  opinion  in  that  case 
was  but  following  diflTerent  prior  decisions, 
and  rested  upon  what  is  believed  to  be  the 
application  of  sound  and  well-settled  prin- 
ciples, proper  and  necessary  in  order  to  give 
due  force  and  effect  to  the  provisions  of  the 
Constitution,  and  which  cannot,  as  it  ap^ 
pears  to  me,  be  successfully  assailed.  State 
ex  rel.  Sonthvcick  ▼.  Wilcox,  17  Neb.  219,  22 
.V.  W.  458;  State  ex  rel.  Sage  v.  Bennett, 
19  Neb.  191,  26  N.  W.  714.  If  the  money 
is  collected  as  an  occupation  tax,  as  I  am 
•^tisfied  it  was  in  the  case  at  bar,  and  as  a 
result  of  the  exercise  of  the  taxing  power, 
merely  for  the  purpose  of  raising  revenues, 
the  right  to  le'vy  and  collect  the  tax  pre- 
^uppoftes  the  ri^ht  of  the  party  taxed  to  en- 
gage in  the  business;  and  the  burden  is  im- 
posed on  him  by  the  application  of  the  same 
general  principles  underlying  the  authority 
to  raise  revenues  for  the  expenses  of  gov- 
ernment by  levying  a  tax  upon  those  who 
^njov  its  protection  and  benefits,  and  only 
>uch  means  may  be  legally  resorted  to  for 
the  collection  of  such  taxes  as  are  recog- 
nized and  applied  in  th#  collection  of  pub- 
lic revenues  generally. 

The  provisions  in  the  ordinance  under 
consideration  declaring  it  unlawful  to  en- 
gaj»e  in  the  occupation  or  calling  taxed  un- 
leas  the  taxes  levied  thereon  are  paid,  and 
providing  for  arrest  and  fine  upon  convic- 
tion of  a  violation  of  the  ordinance  by 
a  eriminal  prosecution,  are  clearly  in  excess 
<rf  the  powers  of  the  municipality,  and,  un- 
'er  repeated  decisions  of  this  court,  are 
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void  and  nonenforceable.  In  the  early  case 
of  State  V.  Green,  27  Neb.  64,  42  N.  W.  913, 
the  subject  first  received  judicial  considera- 
tion, and  it  is  there  decided:  "A  village 
has  authority  to  IcN'y  a  reasonable  occupa- 
tion tax  which  conforms  to  the  require- 
ments of  the  Constitution  and  statute;  but 
such  tax  is  a  mere  civil  liability,  to  be  col- 
lected by  levy  and  sale  of  property,  and  not 
by  arrest  and  imprisonment."  The  distinc- 
tion between  a  license  and  occupation  tax, 
and  the  means  of  enforcing  the  occupation 
tax  and  punishing  those  engaging  in  busi- 
ness without  a  license,  is  made  clear.  Re- 
garding a  license  tax,  it  is  stated:  "Where 
it  is  necessary  to  license  a  traffic, — as  that 
of  the  sale  of  intoxicating  liquors, — or  a 
particular  kind  of  business,  which,  if  not 
licensed  and  regulated,  may  be  used  to  de- 
fraud individuals  or  the  public,  tlie  right  to 
punish  by  imprisonment  for  a  failure  to 
pay  the  license  fee  and  take  out  license  is 
unquestioned,  because  such  power  is  neces- 
sary for  the  preservation  of  the  order  and 
welfare  of  society;"  but  this  power  does 
not  apply  to  a  mere  occupation  tax.  The 
doctrine  enunciated  in  the  Oreen  Case  was 
adhered  to  and  renflirmed  in  Magncau  v. 
Fremont,  30  Neb.  844,  9  L.  R,  A.  78G,  47  N. 
W.  280,  and  Templeton  v.  Tckamah,  32 
Neb.  542,  49  N.  W.  373,  and  State  ex  rel. 
School  D\sf.  V.  Aitken,  61  Neb.  490,  85  N. 
W.  395.  But  it  is  said  that,  because  the 
charter  of  cities  expressly  declares  that  all 
ordinances  may  be  enforced  by  the  inflic- 
tion of  fines  and  penalties,  for  that  reason 
an  ordinance  providing  for  the  le\'ying  and 
collection  of  an  occupation  tax  may  be  en- 
forced by  the  infliction  of  such  punishment, 
if  not  complied  with.  If  it  is  meant  by  this 
to  say  that  the  criminal  processes  and 
powers  of  a  court  may  be  invoked  for  the 
purpose  of  inflicting  such  punishment,  I 
most  earnestly  dissent  from  the  proposi- 
tion. Such  a  power  would,  in  my  judg- 
ment, conflict  with  the  paramount  law, 
which  declares  imprisonment  for  debt  shall 
not  be  permitted.  It  is  true,  a  tax  levied 
for  revenue  purposes  is  not  a  debt,  in  the 
strict  and  technical  sense  of  the  word,  but 
it  is  a  civil  liability  or  obligation,  to  be  en- 
forced against  the  person  liable  as  other 
civil  liabilities,  and  comes  within  the  let- 
ter and  spirit  of  the  Constitution.  There 
are  many  civil  liabilities  which  may  be  cre- 
ated by  ordinance,  most  noted  of  which  are 
those  for  raising  revenues  by  general  or 
special  assessments;  and  yet  a  failure  to 
discharge  the  obligation  so  imposed  would 
not  justify  a  resort  to  criminal  prosecu- 
tions against  the  delinquent,  even  though 
an  ordinance  might  expressly  so  provide. 
The  authority  to  enforce  ordinances  by  the 
infliction  of  fines  and  penalties,  when  used 
in  a  sense  as  applying  to  criminal  punish- 
ment, must  be  taken  to  mean  only  those 
violations  which  involve  acts  either  malum 
in  se  or  malum  prohibitum,  and  not  to  all 
ordinances  indiscriminately. 

It  is  said  the  decisions  of  this  court  are 
in  opposition  to  the  authorities  in  other  ju- 
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risdictions.  An  examination  of  the  au- 
thorities, however,  discloses  that  they  arc 
based  on  the  principles  underlying  the  col- 
lection  and    enforcement    of  license  taxes, 


and  not  to  revenue  producing  acts  alone. 
In  principle,  when  so  considered,  they  coin- 
cide with  the  prior  utterances  of  this  court 
on  the  same  subject. 


NEW    HAMPSHIRE    SUPREME    COURT. 


City  of  FRANKLIN 

V. 

John  DURGEE  et  al. 


(. 


.N.  H ) 


1.  A  landowner's  rlfrlit  to  defend  his 
land  front  Murface  irnter  la  limited  by 
what  is  reasonable  under  all  the  circumstan- 
ces of  the  CU8C,  including  the  effect  of  his 
acta  upon  neighboring  land. 

2.  The  o^«'ner  of  land  adjolnlnir  a 
lilKliwny  cannot  Ull  depreB«lon«  In  his 
land,  which  are  natural  outlets  to  drain  the 
water  from  Ihe  highway,  if  the  effect  will  be 
to  cast  the  water  back  onto  the  highway  and 
injure  it,  and  if  such  use  of  his  land  is  un- 
reasonable under  all  the  circumstances. 

■3.  A  innnlclpal  corporation  may  main- 
tain a  bill  In  equity  to  enjoin  the  ob- 
struction of  the  flow  of  surface  water  from 
one  of  Its  highways  to  its  injury. 

(December  23,  1001.) 

EXCEPTIONS  by  defendants  to  the  over- 
ruling by  the  Merrimaclc  County  Court 
of  a  demurrer  to  a  bill  filed  to  enjoin  the 
obstruction  of  the  flow  of  surface  water. 
Overruled. 

Defendants  own  land  adjoining  the  high- 
way in  the  complainant  city.  Surface  wa- 
ter naturally  flows  across  the  highway  and 
onto  defendants*  land.  Defendants  ob- 
structed the  flow,  causing  injury  to  the 
highway. 

Further  facts  appear  in  the  opinion. 

Mr,  Barron  Shirley  for  defendants. 

Mr,  Edward  O.  Iieach  for  plaintiflT. 

Walker,  J.,  delivered  the  opinion  of  the 
court: 

"The  doctrines  of  reasonable  necessity, 
reasonable  care,  and  reasonable  use  prevail 
in  this  state  in  a  liberal  form,  on  a  broad 
basis  of  goneral  principle."  Haley  v.  Col- 
cord,  59  N.  H.  7,  8,  47  Am.  Rep.  176.  In 
Thompson  v.  Androscoggin  River  Improv. 
Co.  64  N.  H.  545,  551,  it  is  said:  "Prop- 
erty in  land  must  be  considered,  for  many 
purposes,  not  as  an  absolute,  unrestricted 
dominion,  but  as  an  aggregation  of  quali- 
fied privileges,  the  limits  of  which  are  pre- 
scribed by  the  equality  of  rights,  and  the 


correlation  of  rights  and  obligations, 
saiy  for  the  highest  enjoyment  of  land  by 
the  entire  community  of  proprietors." 
"Whatever  may  be  the  law  in  other  juris- 
dictions, it  must  be  regarded  as  settled  in 
this  state  that  the  test  is  the  reasonable- 
ness or  unreasonableness  of  the  business  in 
question  under  all  the  circumstances.  The 
owner  may  put  his  land  or  other  property 
to  any  use  not  unlawful  which,  in  view  of 
his  own  interest  and  that  of  all  persons  af- 
fected by  it,  is  a  reasonable  use.  For  the 
consequence  to  others  of  such  a  use  he  is 
not  responsible.  The  question  of  reason- 
ableness is  a  question  of  fact."  Ladd  ▼. 
Qranxie  State  Brick  Co.  68  N.  H.  185,  186, 
37  Atl.  1042.  "As  a  general  rule,  every 
person  has  the  right  to  subject  his  property 
to  such  uses  as  will,  in  his  judgment,  best 
subserve  his  interests.  Ihis  rule  has  its 
exception,  however,  for  it  is  doubtless  true 
that  everyone  is  bound  to  make  a  reason- 
able use  of  his  own  property  so  as  to  occa- 
sion no  unnecessary  damage  to  others;  but 
what  constitutes  such  a  use  cannot  be  pre- 
cisely defined,  and  must  depend  upun  the 
circumstances  of  each  case."  Lane  v.  Con- 
cord, 70  N.  H.  485,  488,  489.  49  Atl.  680. 
These  essential  principles  relating  to  the 
use  and  enjoyment  of  property  are  some- 
times overlooked  or  treated  as  impracti- 
cable generalities  by  a  literal  application 
of  the  maxim,  Cujus  est  solum  ejus  est 
usque  ad  cerium  {Shane  v.  Kansas  City,  St, 
J.  d  C.  B.  R.  Co.  71  Mo.  238,  244,  36  Am. 
Rep.  480),  and  especially  is  this  observable 
in  cases  involving  the  right  to  the  use,  man- 
agement, and  control  of  surface  water.  If 
the  owner  of  land  has  absolute  and  unlim- 
ited dominion  thereof,  wholly  independent 
and  irrespective  of  his  neighbors'  enjoy- 
ment of  their  contiguous  lands,  he  may 
with  impunity  wholly  prevent  the  natural 
flow  of  surface  water  upon  his  land,  and 
cause  it  to  flow  back  upon  the  adjacent 
owner's  land  by  means  of  an  embankment 
or  other  obstniction  erected  upon  the  divi- 
sion line;  and  he  would  be  entitled  to  thus 
inflict  immense  damage  upon  others'  prop- 
erty, not  because  he  might  derive  some  ad- 
vantage from  the  operation,  or  because  it  is 
a  reasonably  necessary  method  of  develop- 
ing and  improving  his  land,  but  merely  be- 


NoTB. — For  other  cases  in  this  series  as  to 
rights  and  liabilities  in  respect  of  surface  wa- 
ter, see  Oray  v.  McWilllams  (Cal.)  21  L.  R. 
A.  593,  and  note;  Willitts  v.  Chicago,  B.  &  K. 
•C.  R.  Co.  (Iowa)  21  L.  R,  A.  608;  St.  Paul  & 
D.  R.  Co.  v.  Duluth  (Minn.)  23  L.  R.  A.  88; 
Edwards  v.  Charlotte,  C.  ft  A.  R.  Co.  (S.  C.) 
122  L.  R.  A.  246;  Sheehan  v.  Flynn  (Minn.)  26 
L.  R.  A.  632;  Albany  v.  Slkes  (Ga.)  26  L.  R. 
A.  653 :  Jacobson  v.  Van  Boening  (Neb.)  32  L. 
68  L.  R.  A. 


R.  A.  229;  Churchill  v.  Beethe  (Neb.)  35  L. 
U.  A.  442;  Fremont,  E.  ft  M.  Valley  R.  Co.  v. 
Ilarlln  (Neb.)  36  L.  R.  A.  417:  Jordan  v.  Ben- 
wood  (W.  Va.)  36  L.  R.  A.  519;  North  Point 
Consol.  Irrlg.  Co.  v.  Utah  ft  8.  L.  Canal  Co. 
(Utah)  40  L.  R.  A.  851;  Carland  v.  Aurln 
(Tenn.)  48  L.  R.  A.  862 ;  Brandenberg  ▼.  Zeig- 
)er  (S.  C.)  55  L.  R.  A.  414;  McAslcill  v.  Han- 
cock (Mich.)  55  L.  R.  A.  738 ;  and  Chicago,  K. 
I.  ft  P.  B.  Co.  v.  Shaw  (Neb.)  56  L.  R.  A.  341. 


190!. 


Fraskus  v.  Dubobb. 


113 


cause  the  land  is  his.  Upon  this  theory  he 
"majT  make  erections  or  excavations 
thereon  to  any  extent  whatever.  Within 
his  own  limitSj  he  can  control,  not  only  the 
face  of  the  earthy  but  everything  unaer  it 
and  over  it.  Thereby  the  estate  of  another 
may  be  in  various  ways  injuriously  af- 
fectwl.  Much  loss  and  hardship,  even, 
mi^ht  grow  out  of  it.  But  it  is  not  a  legal 
injury,  and  there  is  no  legal  remedy  for 
it.  .  .  .  He  may  erect  structures  upon 
his  own  land  as  high  as  he  pleases,  without 
reg«rd  to  its  cflfect  upon  surface  water,  no 
matter  how  much  others  are  disturbed  by 
it*'  Morrison  v.  Bucksport  d  B,  R,  Co,  67 
Me.  353.  355.  In  Gannon  v.  Hargadon,  10 
Allen,  106,  109,  87  Am.  Dec.  625,  it  is  said 
that  the  maxim  above  referred  to  "is  a  gen- 
eral rule,  applicable  to  the  use  and  enjoy- 
ment of  real  property,  and  the  right  of  a 
party  to  the  free  and  unfettered  control  of 
his  own  land  above,  upon,  and  beneath  the 
surface  cannot  be  interfered  with  or  re- 
strained by  any  considerations  of  injury  to 
others  which  may  be  occasioned  by  the 
flow  of  mere  surface  water  in  consequence 
of  the  lawful  appropriation  of  land  by  its 
owner  to  a  particular  use  or  mode  of  en- 
jojinent."  It  is  stated  by  Mr.  Grould  in  his 
work  on  Waters  (§  265)  that  by  the  com- 
mon law  "a  landowner  may  appropriate  to 
his  own  use  or  expel  from  his  land  all  mere 
surface  water  or  superficially  percolating 
waters  in  draining  his  soil  for  agriculture, 
in  collecting  it  for  domestic  purposes,  or 
for  the  sole  purpose  of  depriving  an  ad- 
joining owner  of  it."  In  other  words,  it  is 
held  in  numerous  cases  that  the  landowner, 
by  virtue  of  his  proprietorship  alone,  has 
the  unqualified  right  at  common  law  to  di- 
vert or  obstruct  the  natural  flow  of  surface 
water  coming  upon  his  land.  Bangor  v. 
lyiMil,  51  Me.  521;  Oreeley  v.  Maine  C.  R. 
Co.  53  Me.  200;  Morrison  v.  Bucksport  d 
B.  R.  Co.  67  Me.  353;  Murphy  v.  Kelley, 
68  Me.  521;  Chat  field  v.  WiUon,  28  Vt.  49; 
Luther  Y,  Winnisimmet  Co.  9  Cush.  171; 
Onnnon  v.  Hargadon,  10  Allen,  106,  87  Am. 
Dec.  625;  Franklin  v.  Pisk,  13  Allen,  211, 
00  Am.  Dec.  194;  Bates  v.  Smith,  100 
Mass.  181;  Barkley  v.  Wilcox,  86  N.  Y. 
140,  40  Am.  Rep.  519;  Bowlshy  v.  Speer, 
31  N.  J.  L.  351,  86  Am.  Dec.  216;  Cairo  d 
y.  R.  Co.  V.  Stevens,  73  Ind.  278,  38  Am. 
Rep.  139;  Benthall  v.  Seifert,  77  Ind.  302; 
Bout  V.  Hudson,  27  Wis.  656,  9  Am.  Rep. 
473;  Lessard  v.  Stram,  62  Wis.  112,  51  Am. 
Rep.  715,  22  N.  W.  284;  Johnson  v.  Chi- 
cago, 8t.  P.  M.  d  0.  R.  Co.  80  Wis.  641,  14 
L.  R.  A.  495,  50  N.  W.  771;  Jones  v. 
Wabash,  8t.  L.  d  P.  R.  Co.  18  Mo.  App. 
ijl;  VoUier  v.  Chicago  d  A.  R.  Co.  48  Mo. 
App.  398.  Other  courts  reach  an  opposite 
result  by  adopting  the  rule  of  the  civil  law 
with  reference  to  surface  waters,  which  is 
that,  if  they  "have  their  course  regulated 
(fom  one  ground  to  another,  whether  it  be 
bj  the  nature  of  the  place,  or  by  some  regu- 
lation, or  by  a  title,  or  by  ancient  pos 
-session,  the  proprietors  of  the  said  grounds 
finnot  innovate  anything  as  to  the  ancient 
•  'Ur%  of  the  waters.  Thus,  he  who  has 
•>S  L.  R  A.  8 


the  upper  grounds  cannot  change  the 
course  of  the  water,  either  by  turning  it 
some  other  way,  or  rendering  it  more  rapid, 
or  making  any  other  change  in  it  to  the 
prejudice  of  the  owner  of  the  lower 
grounds.  Neither  can  he  who  has  the  lower 
estate  do  anything  that  may  hinder  his 
grounds  from  receiving  the  water  which 
they  ou^ht  to  receive,  and  that  in  the  man- 
ner which  has  been  regulated.''  Domat, 
avil  I^w,  Cushing's  ed.  §  1583;  Gould,  Wa- 
ters, §  266;  Martin  v.  Riddle,  26  Pa.  415; 
Oormley  v.  Sanford,  52  111.  159;  Anderson 
V.  Henderson,  124  111.  164,  170,  16  N.  E. 
232;  Leidlein  v.  Meyer,  95  Mich.  586,  55 
N.  W.  367;  Oarland  v.  AuHn,  103  Tenn. 
555,  48  L.  R.  A.  862,  63  S.  W.  940.  By 
the  rule  of  unlimited  ownership  of  land  the 
defendants  in  this  case  could  captiously 
maintain  the  embankment  complained  of, 
while  by  the  rule  of  the  civil  law  the  plain- 
tiff could,  with  equal  disregard  of  the  de- 
fendants' property,  insist  upon  their  remov- 
ing the  obstruction  and  allowing  the  water 
to  flow  naturally  from  one  estate  upon  the 
other.  The  frequent  hardship  and  practical 
injustice  of  applying  one  of  these  formu- 
las strictly  and  exclusively  has  in  some 
cases  apparently  resulted  in  the  application 
of  the  other,  and  two  opposing  rules  have 
thus  been  evolved  in  different  jurisdictions 
from  the  inherent  injustice  of  both.  Be- 
cause, under  some  circumstances,  the  upper 
proprietor  would  suffer  great  damage  if  the 
lower  proprietor,  with  little  or  no  advan- 
tage to  himself,  were  allowed  to  interrupt 
the  natural  flow  of  surface  water,  it  has 
been  determined  that  the  former  has  an  ab- 
solute right  in  all  cases  to  have  the  water 
flow  upon  the  land  of  the  latter;  and  be- 
cause, under  other  circumstances,  similar 
damage  would  result  to  the  lower  proprie- 
tor if  he  were  not  allowed  to  divert  the  wa- 
ter, it  has  been  determined  that  he  may  do 
so  in  all  cases  without  regard  to  the  dam- 
age thus  caused  to  the  upper  proprietor. 
It  has  seemed  to  some  courts  that  an  in- 
flexible rule  must  be  applied  in  such  cases, 
though  its  practical  effect  is  oftener  at- 
tended with  ^reat  hardship  than  with  sub- 
stantial justice.  But  when  the  hardship 
becomes  suflicjently  excessive,  means  have 
been  demised  in  some  cases  to  avoid  it  in 
jurisdictions  where  one  rule  or  the  other  is 
generally  recognized,  and  some  approach  to 
the  doctrine  of  reasonableness  has  been 
made.  In  Vandcncieh  v.  Taylor,  65  N.  Y. 
341,  the  fact  is  recognized  **that  the  rule 
which  would  be  applicable  to  surface  water 
in  agricultural  districts  must  be  somewhat 
modified  in  its  application  to  city  lots.'' 
But  to  relax  the  rule  for  that  reason  is,  in 
effect,  the  adoption  of  the  rule  of  reasonable 
user.  If  ownership  alone  is  the  test,  the 
location  of  the  land,  whether  in  the  city  or 
in  the  country,  becomes  immaterial.  It  is 
only  important  in  its  bearing  upon  the  legal 
rights  of  the  parties  when  those  rights  are 
ascertained  in  part,  at  least,  by  a  reason- 
able regard  for  the  proper  enjoyment  by 
each  of  his  adjacent  land.  In  Livingston 
V.    McDonald,   21    Iowa,    IGO,    89   Am.   Dec. 


114 


Nbw  Hampshirb  Sufbbmr  Court. 


Dec, 


563,  Judge  Dillon  says:  "We  recognize  the 
fact  (to  use  Lord  Tenterden*8  expression) 
that  surface  water  or  slough  water  is  a 
common  enemy,  which  each  landowner  may 
reasonably  get  rid  of  in  the  best  manner 
possible;  but  in  relieving  himself  he  must 
respect  the  rights  of  his  neighbor,  and  can- 
not be  justifi^  by  an  act  having  the  direct 
tendency  and  effect  to  make  that  enemy  less 
dangerous  tx)  himself  and  more  dangerous 
to  his  neighbor.  He  cannot  make  his  es- 
tate more  valuable  by  an  act  which  unnec- 
fessarily  renders  his  neighbor's  less  valu- 
able." Many  other  cases  recognize  the  im- 
portance, in  the  proper  administration  of 
justice  in  such  cases,  of  limiting  the  rights 
of  both  by  the  reasonably  beneficial  enjoy- 
ment by  both  of  their  contiguous  lands; 
among  which  the  following  may  be  cited; 
Waterman  v.  Connecticut  d  P.  Rivers  R.  Co. 
30  Vt.  610,  615,  73  Am.  Dec.  326;  Adams  v. 
Walkijr,  34  Conn.  466,  91  Am.  Dec.  742; 
Forbell  v.  Mew  Yorky  164  N.  Y.  522,  626,  51 
L.  R.  A.  695,  58  N.  E.  644;  Boyd  v.  Conklin, 

54  Mich.  583,  52  Am.  Rep.  831,  20  N.  W. 
595:  Roice  v.  St.  Paul,  M.  d  M.  R.  Co.  41 
Minn.  384,  43  N.  W.  76;  Broicn  v.  Winona 
8.  W.  R.  Co.  53  Minn.  259,  263,  55  N.  W. 
123;  MeCormick  v.  Kansas  Cityj  St,  J.  d 
0.  B.  R.  Co.  57  Mo.  433,  438;  Shane  v.  Kan- 
sas City,  St.  J.  d  C.  B.  R.  Co.  71  Mo.  238, 
36  Am.  Rep.  480;  Hughes  v.  Anderson,  68 
Ala.  280,  44  Am.  Rrp.  147;  Minor  v. 
Wright,  16  La.  Ann.  151.  The  common- 
law  right  of  the  ownership  of  land,  in  its 
relation  to  the  control  of  surface  water,  as 
understood  by  the  courts  of  this  state  for 
many  years,  does  not  sanction  or  authorize 
practical  injustice  to  one  landowner  by  the 
arbitrary  and  unreasonable  exercise  of  the 
right  of  dominion  by  another,  based  upon 
a  narrow  view  of  the  effect  of  the  land  titles. 
Rightly  understood  and  judiciously  applied 
the  law  in  this  respect  protects  everyone  in 
the  reasonable  enjoyment  of  his  property, 
and  imposes  upon  none  burdensome  servi- 
tudes for  the  benefit  of  others  by  the  strict 
enforcement  of  a  technical  rule  of  owner- 
ship briefly  expressed  in  an  ancient  maxim. 
Reasonableness  is  the  vital  principle  of  the 
common  law.  In  regard  to  surface  water 
or  drainage,  "a  man  may  exercise  his  own 
riglit  on  his  own  land  as  he  pleases,  pro- 
vided he  does  not  interfere  with  the  rights 
of  others.  The  rights  are  correlative,  and, 
from  the  necessity  of  the  case,  the  right  of 
each  is  only  to  a  reasonable  user  or  manage- 
ment; and  whatever  exercise  of  one's  right 
or  use  of  one's  privilege  in  such  case  is,  un- 
der all  the  circumstances  and  in  view  of  the 
rights  of  others,  such  a  reasonable  user  or 
management  is  not  an  infringement  of  the 
riglits  of  others;  but  any  interference  by 
one  landowner  with  the  natural  drainage, 
injurious  to  the  land  of  another,  and  not 
reasonable,  is  unjustifiable.  Every  interfer- 
ence by  one  landowner  with  the  natural 
drainage,  actually  injurious  to  the  land  of 
anotlicr,  would  be  unreasonable  if  not  made 
liy  the  former  in  the  reasonable  use  of  his 
own  property."  Bassett  v.  Salisbury  Mfg. 
Co.  43   N.   H.   569,  577,  82  Am.  Dec.    179. 

55  L.  R,  A. 


Tn  Swett  v.  Cutts,  50  N.  H.  439,  9  Am.  Rejp. 
276,  it  was  held  that  a  landowner  who,  in 
the  reasonable  use  of  his  own  land,  diverts 
or  obstructs  the  flow  of  water  not  gathered 
into  a  stream,  but  either  circulating 
through  the  pores  of  the  earth  or  spreading 
over  the  surface  in  the  season  of  melting 
snows  or  heavy  rains,  is  not  liable  for  an 
injury  to  his  neighbor,  caused  by  such  di- 
version or  obstruction.  The  court  says 
(p.  446,  50  N.  H.,  p.  282,  9  Am.  Rep.): 
'The  doctrine  which  we  maintain  adapts 
itself  to  the  ever  varying  circumstances  of 
each  particular  case, — from  that  which 
makes  a  near  approach  to  a  natural  water 
course  down  by  imperceptible  gradations  to 
the  case  of  mere  percolation,  giving  to  each 
landowner,  while  in  the  reasonable  use  and 
improvement  of  his  land,  the  right  to  make 
reasonable  modifications  of  the  How  of  such 
water  in  and  upon  his  land.  In  determin- 
ing this  question  all  the  circumstances  of 
the  case  would,  of  course,  be  considered; 
and  among  them  the  nature  and  importance 
of  the  improvements  sought  to  be  made,  the 
extent  of  the  interference  with  the  water, 
and  the  amount  of  injury  done  to  the  other 
landowners  as  compared  with  the  value  of 
such  improvements,  and  also  whether  such 
injury  could  or  could  not  have  been  rea- 
sonably foreseen."  Ih  Rindge  v.  Sargent, 
64  N.  H.  294,  9  Atl.  723,  it  is  held  that  the 
reasonableness  of  a  use  of  land  which  ob- 
structs the  flow  of  surface  water  over  it  is 
determined  by  its  operation  upon  the  inter- 
ests of  all  parties  affected  by  it.  "A  use 
is  reasonable  which  does  not  un  reason  a  hly 
prejudice  the  rights  of  others.  In  determin 
ing  the  question  of  reasonableness,  the  effect 
of  the  use  upon  the  interests  of  both  par- 
ties, the  benefits  derived  from  it  by  one,  the 
injury  caused  by  it  to  the  other,  and  ail 
the  circumstances  affecting  either  of  thorn, 
are  to  be  considered."  See  also  Roive  v. 
Addison,  34  N.  H.  306;  Hayes  v.  Waldron, 
44  N.  H.  580,  584,  685,  84  Am.  Dec.  105; 
Flanders  v.  Frwnklin,  70  N.  H.  168.  47  Atl. 
88;  Priest  v.  Boston  d  M.  R.  Co.  (N.  H.) 
51  Atl.  667.  If  the  correlative  rights;  of 
adjoining  owners  in  the  control  of  .surf:^(<» 
water,  as  thus  defined,  is  peculiar  to  t '»• 
jurisprudence  of  this  state  (Cooley,  Torts, 
575,  note),  the  principle  involved  is  based 
upon  a  broader  ground  of  justice  than  at- 
tends the  practical  operation  of  either  of 
the  extreme  views  above  noted,  and  is  rec- 
ognized as  an  essential  element  in  many 
cases  in  other  jurisdictions,  as  has  been  al- 
ready shown.  The  question  pre^-ented  in 
such  cases  is  not  so  much  one  of  law  as  of 
fact.  It  would  doubtless  be  convenient  if  it 
could  always  be  answered  by  citing  a  sui\'o- 
typed  definition  of  legal  right.  But,  as  the 
fc^ituation  of  all  adjoining  owners  of  land  is 
not  the  same,  and  as  the  circumstances  at- 
tending the  use  of  land  in  view  of  the  flow 
of  surface  water  are  infinitely  various,  the 
failure  to  attain  substantial  justice  by  the 
enforcement  in  all  cases  of  a  rule  of  law 
which  does  not  recognize  these  important 
differences  is  not  surprising.  The  result  ia 
that  the  question  of  the  reasonableness  of 
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the  use  in  a  given  case  mnst  be  determined 
as  a  question  of  fact  under  all  the  attend- 
ant circumstances. 

It  is  to  be  noted  that  no  question  of  evi- 
dence in  presented  by  the  reserved  case. 
The  bill  alleges  that  the  defendants  have 
thrown  up  an  embankment  on  their  land  ad- 
joining the  highway,  which  causes  the  wa- 
ter to  flow  back,  and  greatly  to  injure  the 
highway,  and  that  this  is  an  unreasonable 
use  by  the  defendants  of  their  land.  It  is 
dear  that  the  bill  states  a  sufficient  ground 
for  equitable  relief,  and  that  the  d:?niur- 
rer  was  properly  overruled.  The  plaintiff 
may  be  entitled  to  the  form  of  relief  sug- 
^ted  in  the  prayer  of  the  bill.  If  the  de- 
fendants' use  of  their  land  is  found  to  be 
anreasonable    under    all   the  circumstances, 


such  relief  will  be  granted  as  shall  appear 
to  be  equitable  under  the  bill  and  the  facts 
disclosed  by  the  evidence. 

The  fact  that  the  plaintiff  is  a  municipal- 
ity does  not  prevent  it  from  maintaining  the 
bill.  It  is  bound  to  keep  the  highway  in 
a  proper  state  of  repair,  and  for  that  pur- 
pose it  has  the  exclusive  control  of  it.  It 
18  therefore  a  coterminous  proprietor  with 
the  defendants,  and  is  entitled  to  the  same 
relief,  with  reference  to  surface  water,  that 
an  individual  owner  would  be.  Eaton  v. 
Boston.  C.  d  M.  R.  Co,  51  N.  H.  504,  630, 
12  Am.  Rep.  147;  Flagg  ▼.  Worcester,  13 
Gray,  601,  603. 

Exception  overruled. 

All  concur. 
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WESTERN    UNTON    TELEGRAPH    COM 
PANY,  Appt., 

V. 

Angostus  D.  SHEPARD  ei  ai.,  Respts, 
(169  N.  Y.  170.) 

1.  A  reBer^affon.  In  a  conveyance,  of 
«*all  claim  or  rlRlit  of  action*'  ngaiiiAt 
an  elevated  railroad  company  for  all  past, 
prp&t^nt.  or  future  damages  done  by  it  to  the 
talne  or  use  of  the  property,  though  Inef- 
feiiual  to  resserve  any  right  of  action  In  the 
gmntor  against  such  company,  will  be  ef- 
fectual to  raise  an  Implied  trust  by  which 
tte  gmntee.  or  a  subsequent  purchaser  with 
not:re,  who  brings  an  action  for  such  Injii- 
rif«  to  the  property  by  the  elevated  railroad, 
will  hold  the  proceeds  of  the  action  as  a 
trustee  for  the  grantor  In  such  conveyance. 

2.  A    Judft'iuent    refnalnar    to    permit    a 


Krantor  who,  when  conveying  property,  lias 
reserved  the  right  to  the  dnmngos  to  be  re- 
covered for  the  placing  of  an  elevated  rail- 
way In  the  stroet  In  front  of  It,  to  Intervene 
In  an  action  by  the  grantee  to  recover  them 
from  the  railway  company,  will  not  bar  aa 
action  by  him  to  hold  the  grantee  liable  for 
the  recovery  as  a  trustee  for  bis  benefit. 

{Parker,  Vh.  J.,  and  Durtlett,  J.,  dissent.) 

(December  20,  1001.) 

APPEAL  by  plaintifT  from  a  judtrmcnt  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  aflirminjjf  a  judg- 
ment of  a  Special  Term  for  Now  York 
County  dismissing  a  complaint  filed  to  re- 
cover a  sum  which  defendants  had  received 
as  damages  for  the  construction  and  opiT- 
ation  of  an  elevated  railway  in  front  of 
property   which   plaintiff   had   sold   with   a 


XoTR. — Tru^t  implied  to  effectuate  purpose  of 
eitntract  vhen  its  terms  cannot  he  given  ef- 
ltd. 

Western  U.  Tbmcg.  Co.  t.  Sheparo  Involves 
•  n«?w  application  of  well-settled  equitable  prin- 
ciples. From  It  may  be  evolved  this  compre- 
hers;?^  doctrine:  Whore  a  contract,  under 
Thith  a  fund  Is  agreed  to  be  paid  as  a  part  of 
tte  c^^nslder<itIon  for  the  transfer  of  property, 
l«  Invalid  because  of  the  operations  of  a  techni- 
cal mle  of  law  which  does  not  affect  the  con- 
veyance, equity,  regarding  substance  rather 
tbao  form,  will  impress  the  fund  with  a  trust 
for  the  benellt  of  the  grantor,  even  In  the  ab- 
senre  of  fraud  tn  the  making  of  the  contract. 

Tbe  only  other  cases  In  which  void  contracts 
bar^  been  substantially  enforced  by  Impress- 
ia?  the  property  Involved  with  a  trust  are  Man- 
tine  V.  Pippen,  86  Ala.  357,  5  So.  572,  and  a 
wries  of  cases  Involving  oral  contracts  void  un- 
^^  the  statute  of  frauds.  In  the  Manning 
Ca?e  a  married  woman  agreed  to  make  a  will 
in  favor  of  her  husband  In  consideration  of  his 
^CTeying  to  her  certain  land,  and.  she  having 
dlf^d  after  receiving  the  conveyance  without 
oaklng  such  a  will,  her  coverture  was  set  up 
t3  a  defense  to  a  suit  to  Impress  a  trust  upon 
th«  iand,  to  the  extent  of  the  promls^^d  testa- 
mentary Interest.  The  court  held  that,  the 
is  I*  R.  A. 


laud  having  been  acquired  on  the  faith  of  such 
promise,  equity  would  charge  It   with  a  trust 
in  the  nature  of  unpaid  purchase  money  for  the, 
indemniflcation  of  the  vendor,  notwithstanding 
her  coverture. 

The  cases  In  which  truRts  have  been  recog- 
nized for  the  purpose  of  enforcing  oral  con- 
trncts  will  not  be  discus^od  here,  but  merely 
referred  to,  as  they  rest  upon  a  doctrine  pecu- 
liar to  the  equitable  application  of  the  statute 
of  frauds.  That  doctrine  is  that,  the  statute 
having  been  enacted  for  the  purpose  of  pre- 
venting frauds,  equity  will  not  apply  It  where 
to  do  so  would  perpetrate  a  fraud. 

Thus,  it  has  been  held  In  a  long  series  of 
cases  that  where  a  testator  devises  property 
absolutely  to  a  named  devisee,  equity  will  en- 
force a  parol  agreement  entered  Into  between 
the  testator  and  the  devisee,  whereby  the  latter 
agreed  to  apply  the  property  to  a  particular 
purpose,  and  he  will  be  held  a  trustee.  See 
Gilpa trick  v.  Gildden  (Me.)  2  L.  R.  A.  6G2,  and 
cases  In  note  to  same. 

As  to  enforcement  of  parol  contracts  In  gen- 
eral by  declaring  the  nonperforming  party  a 
trustee,  see  notes  to  Curdy  v.  Bert  on  (Cal.) 
5  L.  R.  A.  189;  Frame  v.  Frame  (W.  Va.)  5 
L.  R.  A.  323;  HInton  v.  Pritchard  (N.  C.)  10 
L.  R.  A.  401,  and  Gllpatrlck  y.  Gildden  (Me.) 
2  L.  R.  A.  662.  C.  W.  P. 
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reservation  of  the  damages  to  be  bo  recoy- 
ered.    Reversed. 

Statement  by  I^aadon,  J.; 

The  action  is  in  equity,  in  which  the 
plaintiff  seeks:  (1)  Judgment  reforming  a 
certain  deed  forming  part  of  the  chain  of 
title  of  the  premises  known  as  Nos.  70,  72, 
74,  and  76  Church  street,  in  the  city  of  New 
York,  in  the  particulars  hereinafter  referred 
to.  (2)  Judgment  establishing  a  trust  in 
the  present  owner  of  said  premises,  the  de- 
fendant Augustus  D.  Shepard;  and  in  the 
intermediate  owners  since  the  transfer  of 
said  premises  by  the  plaintiff,  for  all  dam- 
ages to  said  premises,  present,  past,  and  fu- 
ture, arising  from  the  occupation  of  the 
street  in  front  of  said  premises  by  the  ele- 
vated railroad  structure  of  the  defendant 
the  Manhattan  Railway  Company.  (3) 
Judgment  that  said  Augustus  D.  Shepard 
account  for  and  pay  over  to  the  plaintiif  all 
sums  that  may  be  received  by  him  from  the 
defendant  the  Manhattan  Railway  Company 
on  account  of  the  claims  or  causes  of  action 
arising  by  reason  of  the  maintenance  and 
operation  of  the  elevated  railway  in  front 
01  said  premises,  including  any  sum  or  sums 
received  by  him  from  said  company  as  the 
valuation  of  property  rights  taken,  fixed  as 
the  alternative  to  any  injunction  or  in  any 
voluntary  settlement  or  by  way  of  compen- 
sation for  property  condemned  by  the  Man- 
hattan Railway  Company  under  the  power 
of  eminent  domain,  and  all  sums  received 
by  him  from  it  as  damages  to  the  rental 
value  of  said  premises  for  alleged  trespasses 
upon  the  same,  or  the  easements  appurte- 
nant thereto.  (4)  Judgment  that  the  de- 
fendants Augustus  D.  Shepard  and  the 
Manhattan  Railway  Company  be  enjoined 
and  restrained  from  making  and  completing, 
without  the  consent  of  the  plaintiff,  any 
agreement  for  the  adjustment  and  settle- 
ment of  the  said  compensation  and  dam- 
ages, and  for  the  release  or  extinction  of  the 
easements  and  property  rights  infringed  by 
the  elevated  railway ;  also  that  it  be  decreed 
that  the  said  Augustus  D.  Shepard  execute 
and  deliver  to  the  plaintiff,  upon  payment 
to  him  of  his  reasonable  costs  and  expenses, 
such  instrument  or  instruments  in  favor  of 
the  defendant  the  Manhattan  Railway  Com- 
pany as  may  be  necessary  or  proper  to  carry 
into  effect  any  compromise  or  settlement  of 
said  compensation  and  damages  that  may 
be  made  by  the  plaintiff  with  the  Manhat- 
tan Railway  Company,  and  to  release  and 
extinguish  the  easements  or  property  rights 
referred  to.  (6)  Judgment  that  the  de- 
fendant Augustus  D.  Shepard  be  enjoined 
and  restrained  from  assigning  and  convey- 
ing the  said  compensation  and  damages,  and 
from  giving  or  granting  to  any  person, 
without  the  plaintiff's  consent,  any  equity, 
equitable  interest,  or  right  of  any  kind 
therein,  whether  in  the  name  of  a  contin- 
gent counsel  fee  or  contingent  costs  to  his 
attorneys,  the  defendant  Peckham,  and  from 
carrying  out  any  contract  or  agreement 
made  with  said  defendant  Peckham  or  any 
oUioi'  person,  or  assigning  or  conveying  the 
o9>  T,.  R.  A. 


same,  or  creating  or  granting  any  equitable 

interest  therein. 

The  trial  court,  by  its  long  decision, 
found  and  decided  as  follows:  ''May  4, 
1872,  the  plaintiff,  the  Western  Union  Tele- 
graph Company,  became  the  owner  of  the 
premises  described  in  the  complaint  situ- 
ated on  Church  street,  formerly  Nos.  30,  32, 
34,  and  36  Trinity  place,  in  the  city  of  New 
York.  In  the  year  1877  the  Metropolitan 
Railway  Company  built  an  elevated  struc- 
ture in  the  street  in  front  of  said  premises, 
and  operated  thereon  a  steam  railroad. 
This  elevated  railroad  and  structure,  and 
the  operation  thereof,  obstructed  the  street, 
and  was  a  damage  to  the  easements  appur- 
tenant belonging  to  abutting  owners.  On 
the  2Uth  day  of  Mav,  1879,  the  Metropoli- 
tan Company  leased  this  railroad  to  the 
Manhattan  Railway  Company,  which  last- 
named  company  operated  the  railroad  as 
such  lessee  until  May  7,  1894,  when  the 
property  and  franchises  of  the  Metropolitan 
Company  became  merged  in  the  Manhattan 
Company  by  a  transfer  of  the  entire  capital 
stock  of  the  Metropolitan  Company;  and 
the  Manhattan  Company  became  the  owner 
of  the  property,  rights,  privileges,  and 
franchises  of  the  Metropolitan  Company, 
and  became  liable  for  and  subject  to  all  the 
debts  and  liabilities  of  the  Metropolitan 
Company,  and  all  actions  then  pending 
against  them. 

**This  elevated  railroad  structure  and  the 
railroad  have  been  maintained  and  operated 
in  front  of  these  premises  without  substan- 
tial change  from  the  time  of  the  construc- 
tion in  1879  up  to  the  present.  No  com- 
pensation has  ever  been  made  for,  nor  has 
any  title  ever  been  acquired  to,  easements 
or  property  rights  appurtenant  to  these 
premises.  The  plaintiff  continued  unin- 
terruptedly in  the  ownership  of  these  prem- 
ises from  May  4,  1872,  until  June  4,  188S, 
on  which  date  the  property  was  transferred 
by  deed  to  the  defendant  Tubbs.  The  fol- 
lowing reservation  clause  was  inserted 
therein :  *The  party  of  the  first  part  hereto 
reserves  all  claim  or  right  of  action  against 
the  Metropolitan  and  Manhattan  £levated 
Railroad  Companies,  or  either  of  them,  far 
any  and  all  injury  or  damage  done  to  the 
aforesaid  property,  or  to  the  value  or  uses 
thereof,  in  the  past,  present,  or  future,  by 
reason  of  the  construction  and  operation  of 
the  elevated  railroad  in  front  of  the  said 
premises,  and  as  they  are  now  constructed 
and  operated.' 

"Prior  to  the  execution  and  delivery  of 
this  deed  the  parties  entered  into  a  contract 
of  sale  for  the  same,  bearing  date  April  16» 
1888.  This  contract  is  in  the  usual  form, 
and  also  contained  the  following  agreement 
of  reservation  in  respect  of  the  rights  of 
action  against  the  elevated  railroad  com- 
panies, and  the  damage  accruing  from  the 
maintenance  and  operation  of  the  railroad 
in  front  of  the  property:  'It  is  further 
agreed  and  understood,  as  a  condition  of 
this  agreement^  that  the  Western  Union 
Telegraph  Company  reserves  all  claim  or 
right  of  action  against  the  Metropolitan  and. 
Manhattan    Elevated   Railroad   Companies, 
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or  either  of  them,  for  any  and  all  injury  or 
damages  done  to  the  said  property,  or  to 
the  vaJue  or  uses  thereof,  in  the  past.  Pres- 
ent, or  future,  by  reason  of  the  construc- 
tion and  operation  of  the  elevated  railways 
in  Church  street,  as  they  now  stand  and  are 
now  being  operated;  and  the  said  George 
W.  Tubbs,  in  the  purchase  of  said  property, 
and  any  and  all  persons  to  whom  he  may 
convey/  accept  title,  waiving  and  releasing 
any  and  all  claims  against  said  railroad 
company  as  now  constructed  and  operated, 
unless  'more  damaging  changes  shall  be 
made  in  the  structure  and  operation  of  said 
roads.' 

"June  4,  1888,  the  day  he  received  the 
deed,  Tubbs  transferred  the  property  by 
deed  to  the  defendants  Messrs.  t«evy.  It 
seems  that  Tubbs  was  simply  a  medium 
through  which  the  transfer  was  made  from 
the  pliuntiff  to  the  defendants  the  Messrs. 
Levy.  Prior  to  said  transfer  the  defendant 
Jeflerson  M.  Levy  was  informed  that  the 
Western  Union  Telegraph  Comp/iny  would 
reser^-e  in  the  deed  to  Tubbs  all  right  or 
claim  for  damages  growing  out  of  the  use 
of  the  street  in  front  of  the  premises  in 
question  by  the  elevated  railways,  and  the 
operation  thereof.  He  was  also  informed 
that  it  was  the  intention  to  transfer  the 
building  and  lot  upon  which  the  building 
stood,  and  reserve  to  the  Western  Union 
Telegraph  Company  all  claims  growing  out 
of  the  use  of  the  street  in  front  thereof  by 
the  elevated  railroad,  the  operation  thereof, 
and  any  damages  therefrom.  September 
26,  1888,  the  Messrs,  Levy  transferred  the 
property  by  deed  to  the  defendant  Allen 
Mitchell.  January  17,  1889,  the  defendant 
Mitchell  retransferred  the  property  to  the 
Messrs.  Levy  by  deed  of  that  date.  On 
March  29,  1889,  the  Messrs.  Levy  conveyed 
the  property  to  the  defendant  Shepard. 
This  deed  specifically  referred  to  the  prior 
reservation  of  the  easements  or  right  of  ac- 
tion for  the  encroachments  thereon  con- 
tained in  the  deed  to  Tubbs  for  the  benefit 
of  the  Western  Union  Company  as  follows: 
IHunages  to  the  said  premises  arising  by 
reason  of  the  elevated  railroad,  as  now  con- 
structed and  operated  in  front  of  said  prem- 
ises, have  been  reserved  to  the  Western 
Union  Telegraph  Company,  a  former  owner.' 

"When  the  defendant  Shepard  purchased 
the  property,  he  knew  of  the  existence  of 
the  railroad,  and  the  reservation  containe(| 
in  the  deed  to  Tubbs.  The  Messrs.  Levy  ex- 
cluded from  the  price  paid  by  the  defend- 
ant Shepard  the  value  of  the  easements 
taken  by  and  then  used  by  the  defendant 
the  Manhattan  Railway  Company.  Novem- 
ber 14,  1890,  the  defendant  Shepard  began 
an  action  against  the  Metropolitan  Railroad 
Company  and  the  defendant  the  Manhattan 
Railway  Company  to  enjoin  them  from 
maintaining  and  operating  the  said  elevated 
railway  in  front  of  these  premises,  to  com- 
pel said  defendants  to  take  down  and  re- 
more  the  same,  and  to  recover  from  them 
damages  to  the  use  of  these  premises  aris- 
ing since  March  29,  1889,  the  date  upon 
which  Shepard  acquired  title,  by  reason  of 
the  trespass  of  said  railway  upon  the  ease- 
5S  L.  R.  A. 


ments  and  property  rights  appurtenant  to 
said  premises.  June  4th  the  defendant 
Shepard  executed  and  delivered  to  the 
Western  Union  Tel^raph  Company  a  pur- 
chase-money mortgage  to  secure  the  pay- 
ment of  the  sum  of  $85,000,  which  was 
thereafter  assigned  to,  and  is  now  owned 
by,  the  defendant  Russell  Sage,  and  is  an 
existing  lien  upon  the  property.  The  de- 
fendant Shepard  before  the  commencement 
of  this  action  repudiated  and  denied,  and 
now  denies,  that  any  rights  exist  as  against 
him,  in  the  nature  of  a  trust  relation  or 
otherwise,  in  respect  of  these  transactions, 
and  which  in  any  way  precludes  him  from 
the  prosecution  of  his  action  in  his  individ- 
ual capacity,  and  as  the  full  legal  and 
equitable  owner  of  the  premises,  and  the 
easements  and  property  rights  thereto, 
and  included  within  the  said  reservation 
clause.  He  claims  to  be  entitled  to  such 
damages  and  to  all  damages  by  reason  of 
the  unlawful  occupation  of  the  street  by 
the  railroad  companies  since  the  date  of  his 
purchase,  and  that  the  plaintiff  has  no 
legal  or  equitable  right  to  any  of  the  avails 
of  that  litigation. 

"This  action  is  brouglit  by  the  plaintiff 
for  the  purpose  of  establishing  a  trust  rela- 
tion between  the  plaintiff,  as  grantor,  and 
certain  defendants,  including  the  dpfeiulaiit 
Shepard,  as  grantees,  to  the  end  that  the 
plaintiff  may  be  enabled  to  reap  the  bene- 
fit of  the  litigation  between  the  defendant 
Shepard  and  the  defendant  railroad  company 
for  the  injury  to  such  easements  caused  by 
said  continuing  trespasses  by  the  elevated 
road.  The  parties  doubtless  intended  that 
the  plaintiff  should  have  the  benefit  of  the 
damages  to  the  property,  past,  present,  and 
future,  by  reason  of  the  operation  and 
maintenance  of  the  elevated  railroad  in 
the  street;  and  it  was  the  intention  of  the 
grantees  to  take  the  land  burdened  with 
the  elevated  road,  and  which  it  was  ex- 
pected would  be  a  continuing  one.  The 
parties  to  the  grant  intended  that  the  gran- 
tees should  receive  no  compensation  by 
reason  of  such  injury,  but  that  the  grantor 
should.  The  parties  intended  that  the 
grantees  should  take  the  premises  the  same 
as  though  the  elevated  railroad  company 
had  theretofore  acquired  a  dominant  right 
to  maintain  and  operate  its  road.  That 
was  to  be  the  extent  of  the  grantees'  inter- 
est by  reason  of  the  grant.  It  seems  that 
the  purchase  price  was  adjusted  upon  that 
theory.  It  was  the  intention  of  the  par- 
ties that  the  grantor,  this  plaintiff,  should 
be  entitled  to  receive  from  the  elevated 
railroad  compensation  for  all  damages  oc- 
casioned to  the  property,  both  rental  and 
fee  damages,  by  reason  of  the  operation 
and  maintenance  of  the  elevated  road.  The 
parties  supposed  that  the  reservation  would 
be  effectual  to  carry  out  their  intent.  It 
seems  it  was  not.  The  reservation  wavS  in- 
operative, because  it  attempted  to  rcserv.' 
a  right  of  action  for  damages  to  premisj's, 
the  title  to  which  was  vested  in  the  gran- 
tee. Notwithstanding  the  language  of  tho 
reservation  the  right  to  recover  damages 
resided  in  the  grantee,  the  same,  as  though 
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DO  attempted  reservation  had  been  made. 
There  was  no  express  agreement  whereby 
the  grantee  was  made  a  trustee  for  the 
grantor.  The  reservation  being  ineffectual, 
plaintiff  cannot  enforce  any  claim  against 
the  railroad  company,  and  there  was  no  ex- 
press agreement  whereby  the  grantee  under- 
took to  enforce  the  claim  for  the  benefit  of 
the  plaintiff.  It  is  not  claimed  that  the 
trust  here  attempted  to  be  established 
arises  by  reason  of  the  fraudulent,  wrong- 
ful, or  unlawful  act  or  acts  of  the  grantee. 
Under  such  circumstances,  the  law  will  not 
imply  a  trust  in  favor  of  the  plaintiff." 

Messrs.  Rush  Tasgart,  Julien  T.  Da- 
▼ies,  and  Alfred  A.  Wlieat,  for  appel- 
lant: 

The  equitable  effect  of  the  reservation 
clause  is  to  make  the  defendant  Shepard  a 
trustee,  for  the  benefit  of  the  plaintiff,  of 
all  damages  recovered  from  the  Manhattan 
Railway  Company  by  reason  of  the  occupa- 
tion of  the  street  in  front  of  the  premises  in 
controversy  by  the  elevated  railroad  of  that 
company. 

Fegram  v.  Neto  York  Elev.  R,  Co.  147  N. 
Y.  136,  41  N.  E.  424;  Sfiepard  v.  Metropoli- 
tan Elev.  R.  Co.  147  N.  Y.  685,  42  N.  E. 
726. 

There  can  be  no  question  of  the  validity 
of  this  reservation  clause  treated  as  a  con- 
tract between  the  parties.  The  parties 
were  competent  to  contract.  There  was  no 
defect  or  failure  of  consideration.  And  the 
subject-matter,  being  a  sum  of  money,  or  a 
fund  to  arise  or  accrue  in  the  future,  was 
a  proper  subject  of  equitable  assignment. 

Field  V.  A^ei^:  York,  6  N.  Y.  179,  57  Am. 
Dec  435;  Stover  v.  Eycleshimery  3  Keyes, 
620 ;  Carver  v.  Creque,  46  Barb.  507. 

The  only  method  of  carrying  out  the  in- 
tention of  the  parties,  without  infringement 
upon  the  principles  of  law  already  settled, 
is  through  the  medium  of  a  declaration  of 
trust  in  the  grantee  for  the  benefit  of  the 
grantor. 

Kernochan  v.  Vew  York  Elev.  R.  Co.  128 
N.  Y.  569,  29  N.  E.  65;  Pappenheim  v. 
Metropolitan  Elev.  R.  Co.  128  N.  Y.  436,  13 
L.  R.  A.  401,  28  N.  E.  518;  Pegram  v.  New 
York  Elev.  R.  Co,  147  N.  Y.  148,  41  N.  E. 
424. 

When  one  person  becomes  invested  with 
the  title  to  real  property  under  circumstan- 
ces which  in  equity  obligate  him  to  hold  the 
title  and  to  exercise  his  ownsrship  for  the 
benefit  of  another,  a  trust  arises  in  favor  of 
the  latter  person,  commensurate  with  his 
interest  in  the  subject-matter. 

2  N.  Y.  Rev.  Stat.  728,  §  50;  Foote  ▼. 
Bryant,  47  N.  Y.  645;  Qrisvcold  v.  Metro- 
poUfan  Elev.  R.  Co.  122  N.  Y.  102,  25  N. 
E.  331;  Shepard  v.  Manhattan  R.  Co.  117  N. 
Y.  442,  23  N.  E.  30;  Mitchell  v.  Metropoli- 
tan Elev.  R.  Co.  134  N.  Y.  11,  31  N.  E.  260. 

When  any  act  of  the  parties,  or  either  of 
them,  is  essential  to  carry  out  their  inten- 
tion as  it  may  appear  from  the  provisions 
of  a  contract,  the  stipulation  or  agreement 
for  the  performance  of  such  act  will  be 
deemed  within  the  provisions  of  such  con- 
tract, as  though  expressed  therein. 
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Jugla  V.  Trouttet,  120  N.  Y.  27,  23  N.  E. 
1066. 

Shepard  is  chargeable  with  notice  of  all 
that  appears  in  the  deeds  forming  his  chain 
of  title. 

Gibert  v.  Peteler,  38  N.  Y.  165,  97  Am. 
Dec.  785;  Acei'  v.  Westcott,  46  N.  Y.  384,  7 
Am    Rep.  355. 

The  railroad  being  in  the  street  at  the 
time,  he  was  chargeable  with  the  duty  of 
ascertaining  its  status  and  its  apparent 
right  to  possession. 

Ward  V.  Metropolitan  Elev.  R.  Co.  152  N. 
Y.  39,  46  N.  E.  319. 

The  reservation  is  such  that  it  could  only 
be  satisfied  by  the  depositary  of  the  legal 
title.     The  obligation  attaches  to  the  land. 

Hodge  v.  Sloan,  107  N.  Y.  244,  17  N.  K 
335. 

A  reservation  of  something  to  proceed  out 
of  the  granted  estate  runs  with  the  land. 

Avery  v.  New  York  C.  d  H.  R.  R'  Co.  106 
N.  Y.  142,  12  N.  E.  619;  Nye  v.  Hoyle,  120 
X.  Y.  195,  24  N.  E.  1. 

Messrs.  Cordozo  ft  Nathan,  for  re- 
spondents: 

The  reservation  of  the  right  to  future 
damages  is  repugnant  to  the  grant.  It  is 
void  even  as  against  the  immediate  pur- 
chaser. It  is  still  more  clearly  void  as 
against  a  subsequent  grantee.  No  trust 
can  be  implied,  because  the  trust  would  be 
illegal.  It  would  involve  an  unlawful  re- 
striction upon  the  free  alienation  of  land. 

l)e  Peyster  v.  Michael,  6  N.  Y.  407,  57 
Am.  Dec.  470;  Ovcrbagh  v.  PatHe,  8  Barb. 
28;  Wieting  v.  Bellinger,  50  Hun,  328.  3 
N.  Y.  Supp.  361;  Corning  v.  Troy  Iron  d 
Nail  Co.  39  Barb.  311;  Kernochan  v.  New 
York  Elev.  R.  Co.  128  N.  Y.  569,  29  N.  E. 
65:  Gray.  Restraints  on  Alienation  ol  Prop- 
ertv,  §§  25  et  seq.;  4  Kent,  Com.  131;  Lov- 
etl' Y.  Kingsland,  44  Barb.  560;  Mandlc- 
baum  V.  McDonell,  29  Mich.  78,  18  Am.  Rrp. 
61:  Hill  V.  Tupper,  2  Hurlst  &  C.  121; 
Plumb  V.  Tubbs,  41  N.  Y.  442;  Dennieon  v. 
Taylor,  15  Abb.  N.  C.  439. 

Aside  from  the  invalidity  of  the  supposed 
trust  as  an  unlawful  restraint  upon  alien- 
ation, there  are  no  facts  before  the  court 
which  would  justify  its  implication. 

The  doctrine  of  stare  decisis  requires  that 
the  judgment  should  be  affirmed. 

Shepard  v.  Metropolitan  Elev.  R.  Co.  147 
N.  Y.  685,  42  N.  E.  726. 

Even  if,  in  fixing  the  price  paid  for  the 
'property,  the  supposed  value  of  the  ease- 
ment attempted  to  be  reserved  was  deducted 
from  the  purchase  price,  such  fact  does  not 
constitute  any  evidence  of  a  trust. 

Pappenheim  v.  Metropolitan  Elev.  R.  Co. 
128  N.  Y.  436,  13  L.  R.  A.  401,  28  N.  E.  518. 

The  defendant  Shepard  was  chargeable 
with  notice  of  no  rights  beyond  those  ex- 
pressed upon  the  face  of  the  deeds. 

Anderson  v.  Blood,  152  N.  Y.  285,  46  N. 
E.  493 :  First  Nat.  Bank  v.  National  Broad- 
way Bank,  156  N.  Y.  459,  42  L.  R.  A.  139. 
I  51  N.  E.  398;  National  Bwnk  of  Deposit  v. 
Rogers,  106  N.  Y.  391,  59  N.  E.  922. 

Since  the  contract  was  merely  that  fh^ 
plaintiff  should  have  a  right  to  sue  in  its 
own   name   and   recover  what  damages    it 
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could;  since  Shepard  never  agreed  to  sue' 
for  its  use;  since  he  sued,  moreover,  for  a 
dilTereiit  form  of  relief;  and  since,  in  suing, 
he  in  nowise  altered  the  plaintiff's  position 
either  for  better  or  for  worse,  the  plaintitf 
cannot  escape  the  consequence  of  a  bad  bar- 
gain by  calling  Shepard  a  trustee.  The 
grantor  very  possibly  supposed  that  two  ac- 
tions would  lie, — one  |n  behalf  of  the  gran- 
tor for  damages  sustained  by  him  at  the  time 
of  the  sale^  and  another  in  behalf  of  the 
grantee  for  injunctive  relief.  The  measure 
of  damage  in  actions  at  law  against  the 
roads  was  still  more  or  less  in  controversy. 
Pond  V.  Metropolitan  Elev,  R,  Co,  112  N. 
Y.  187.  19  N.  E.  487. 

The  grantee  reconstructed  the  old  build- 
ing, and  erected  in  its  place  a  modern  office 
building  at  great  expense.  In  1896,  eight 
years  after  the  Western  Union  Telegraph 
Company  had  parted  with  the  property,  the 
grantee  brought  an  action  against  the  ele- 
vated road  in  the  usual  form.  So  far  as  any 
rental  damage  was  there  claimed,  it  had 
been  suffered  by  the  grantee  solely.  The 
oompeusation  which  he  recovered  was  for 
the  injury  to  property  erected  by  him,  prop- 
erty which  had  been  paid  for  by  him,  and 
which  bad  sustained  an  injury  far  in  excess 
of  that  sustained  by  the  original  structure. 
The  telegraph  company  had  attempted  to  re- 
serve tlie  right  of  action  only  for  the  dam- 
age caused  by  the  road  as  then  operated  and 
constructed,  and  the  road  as  then  operated 
and  constructed  was  not  the  same  as  the 
road  which  was  operated  and  constructed 
when  Mr.  Shepard  Drought  his  action. 

Every  day  that  the  road  was  operated  a 
new  ciiuse  of  action  arose. 

Oalway  v.  Metropolitan  Elev,  R,  Co.  128 
N.  Y.  132,  13  L.  R.  A.  788,  28  N.  E.  479. 

The  real  greivance  of  which  the  plaintiff 
complains  would  seem  to  be  that  it  mistook 
the  measure  of  damage.  It  thought  that 
in  on  action  for  damages  it  could  recover  for 
prospective  injuries  as  well  as  for  past. 
The  claim  for  past  damages  was  sound,  but 
that  for  prospective  damages  was  unten- 
able. 

Galtcay  ▼.  Metropolitan  Elev.  R.  Co.  128 
N.  Y.  14G,  13  L.  R-  A.  792,  28  N.  K  482. 

If  Uie  plaintiff  would  estab  ish  a  con- 
structive trust,  it  must  follow  its  own  cause 
of  action  into  the  defendant's  hands;  and 
it  loses  its  right  when  its  property  becomes 
inseparably  intermingled  with  that  of  an- 
other. 

Holmes  v.  Oilman,  138  N.  Y.  360,  20  L. 
R.  A.  560.  34  N.  E.  205;  Atlantic  Dock  Co. 
V.  New  York,  63  N.  Y.  64;  Muller  v.  Eno, 
14  N.  Y.  607. 

If  Mr.  Shepard  had  never  instituted  such 
an  action,  tlie  telegraph  company  could  cer- 
tainly have  recovered  nothing.  Since  the 
plaintiff  was  not  injured,  it  is  no  legal 
ground  for  complaint  on  its  part  that  some- 
one else  was  benefited. 

Patrick  v.  Metcalf,  37  N.  Y.  332;  Butter- 
vcvrih  V.  Ooitld,  41  N.  Y.  450;  Keener, 
Qua.si  Contracts,  168;  Decker  v.  Saltzman, 
51>  N.  Y.  275;  Dumois  v.  Uill,  2  App.  Div. 
527.  37  N.  Y.  Supp.  1093. 

There  can  be  no  reformation  of  the  reser- 
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vation  on  the  ground  of  mutual  mistake. 
Even  if  relief  against  such  mistake  could 
have  been  granted  against  Levy,  it  surely 
cannot  be  granted  against  Shepard,  for 
Shepard  had  no  reason  to  suppose  that  the 
actual  agreement  between  Levy  and  the 
plaintiff  differed  in  any  respect  from  the 
reserves tion  as  expressed. 

Hunt  V.  Rousmanier,  3  Mason,  294,  Fed. 
Cas.  No.  0,897,  1  Pet.  1,  7  L.  ed.  27 ;  Curtis 
V.  Albeer  107  N.  Y.  300,  60  N.  E.  600; 
Greene  v.  Smitli^  160  N.  Y.  533,  55  N.  E. 
210;  Leaviit  v.  Palmer,  3  N.  Y.  19,  51  Am. 
Dec.  333;  Lyon  v.  Richmond,  2  Johns.  Ch. 
51;  Crosier  v.  Acer,  7  Paige,  137;  Gilbert 
V.  Gilbert,  9  Barb.  534;  Arthur  v.  Arthur, 
10  Barb.  1;  Marble  v.  Whitney,  28  N.  Y. 
308;  Jacobs  v.  M orange,  47  N.  Y.  67; 
Pitcher  v.  Hennessey,  48  N.  Y.  424;  Havi- 
land  V.  Willets,  141  N.  Y.  50,  35  N.  E.  958; 
Munson  v.  Magee,  161  N.  Y.  182,  56  N.  E. 
916;  Bercnbroick  v.  St.  Luke's  Hospital,  23 
App.  Div.  339,  48  N.  Y.  Supp.  303 ;  Andrews 
Bros.  Co.  V.  Youngstown  Coke  Co.  39  Fed. 
353:  Snell  v.  Atlantic  F.  d  M.  Ins.  Co.  98 
U.  S.  92,  25  L.  ed.  55;  Abraham  v.  North 
German  Ins.  Co.  40  Fed.  722;  Ottcfihcimer 
V.  Cook,  10  Heisk.  309;  Burt  v.  Wilson,  28 
CaJ.  632,  87  Am.  Dec.  142;  Stiles  v.  Willis, 
66  Md.  542,  8  Atl.  353 ;  Beach,  Modern  Eq. 
Jur.  §  640;  Bigelow,  Mistakes  of  Law^  1 
Law  Quarterly  Rev.  298. 

McHsrs.  Peokham,  Warner,  Sc  Strong, 
also  for  respondents: 

Either  the  maxim,  Res  judicata,  or  the 
maxim.  Stare  decisis,  should  apply  conclu- 
sively. The  points  in  issue  here  were  also 
in  issue,  and  were  passed  upon,  in  the 
former  suit.  The  judgment  in  that  suit 
must  be  considered  as  conclusive. 

Ehle  V.  Bingham,  7  Barb.  497;  Miller  ▼. 
Manicc,  6  Hill,  122;  Lawrence  v.  Hunt,  10 
Wend.  85,  25  Am.  Dec.  539. 

These  easements  are  worth  nothing  as  a 
matter  of  law. 

Sutro  V.  Manhattan  R.  Co.  137  N.  Y.  594, 
33  N.  E.  334. 

The  fact  that  the  Manhattan  is  clearly 
dominus  utriusque  litis  should  deny  equity 
here,  even  if  we  are  to  wipe  out  the  many 
fundamental  decisions  in  elevated- rail  road 
law. 

The  Manhattan  inflicts  the  physical  dam- 
age on  Shepard,  and  its  counsel  appears  for 
both  plaintiff,  the  Western  Union,  and  de- 
fendant, the  Manhattan  RaiUvajr  Company, 
to  claim  that  the  partial  pecuniary  equiva- 
lent of  Shepard 's  sufferings  shall  go  to  the 
main  owners  of  the  Manhattan  through  the 
ownership  of  the  same  parties  in  the  West- 
ern Union. 

Because  of  the  laches,  the  dismissal 
should  be  aflirmed. 

From  1877  to  1887,  as  owner,  and  after 
the  reservation  in  1888,  the  Western  Union 
neglected  to  bring  the  customary  and  legal 
abutter's  suit  against  the  Manhattan  Rail- 
way Company,  and  this  suit,  which  was 
brought  for  confusion,  waa  not  brought  until 
1896. 

The  statute  of  limitations  is  also  a  good 
defense. 
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1  Perry,  Tr.  j  229;  8  Wait,  Act.  &  Def. 
p.  452;  5  Wait,  Act.  &  Def.  p.  439,  §  1. 

"Trust"  and  "reservation"  are  contradic- 
tory terms. 

Can  there  be  a  trust  in  the  incorporeal,  or 
in  a  future  fraction  of  the  same? 

Beaver  v.  Bearer,  117  N.  Y.  428,  6  L.  R. 
A.  403.  22  N.  K  940;  Kimball  v.  DcOrauie, 
9  N.  Y.  S.  R.  340;  Wadd  v.  Haaelton,  137 
N.  Y.  219,  21  L.  R.  A.  693,  33  N.  E.  143; 

27  Am.  &  Eng.  Enc.  Law,  p.  25,  note  2.  • 
This  suit  is  clearly  carried  on  by  the  rail- 
road to  mdfke  confusion. 

Reed  V.  Utatey  108  N.  Y.  414,  15  N.  E. 
735;  Talhnnn  v.  Metropolitan  Elev.  R,  Co. 
121  N.  Y.  124.  8  L.  R.  A.  173,  23  N.  E.  1134; 
Newman  v.  Metropolitan  Elev.  R.  Co.  118 
N.  Y.  625,  7  L.  R  A.  289,  23  N.  E.  901; 
Sutro  V.  Manhattan  R.  R.  Co.  137  N.  Y. 
694,  33  N.  E.  334;  Bohm  v.  Metropolitan 
Elev.  R.  Co.  129  N.  Y.  688,  auh  nom,  Somers 
V.  Metropolitan  Elev.  R.  Co.  14  L.  R.  A. 
344,  29  N.  E.  802. 

On  continuing  trespasses,  the  grantee's 
cause  of  action  is  not  the  same  as  the  gran- 
tor's, and  as  a  matter  of  law  has  no  rela- 
tionship to  it. 

Hutton  V.  Metropolitan  Elev.  R,  Co.  19 
App.  Div.  245,  46  N.  Y.  Supp.  169;  Linden- 
heim  v.  New  York  Elev.  R.  Co.  28  App. 
Div.  171,  50  N.  Y.  Supp.  886;  Stokes  v. 
Manhattan  R.  Co.  47  App.  Div.  59,  62  N. 
Y.  Supp.  333;  Re  Wall  Street,  17  Barb. 
617;  Oraham  v.  Connersville  d  N.  C.  Junc- 
tion R.  Co.  36  Ind.  463,  10  Am.  Rep.  60; 
Smith  V.  Phillips,  8  Phila.  10. 

The  Western  Union's  damage  was  not  as- 
sessed to  Shepard. 

Re  New  York  Elev.  R.  Co.  76  Hun,  388, 

28  N.  Y.  Supp.  110;  Kenkele  v.  Ma/nha4tan 
R.  Co.  55  Hun,  400,  8  N.  Y.  Supp.  707; 
Otten  V.  Manhattan  R.  Co.  2  App.  Div.  398, 
37  N.  Y.  Supp.  982;  Uline  v.  New  York  C. 
d  H.  R.  R.  Co.  101  N.  Y.  120,  53  Am.  Rep. 
123,  note,  4  N.  E.  536;  Cray  v.  Manhattan 
R.  Co.  128  N.  Y.  508,  28  N.  E.  498. 

London,  J.,  delivered  the  opinion  of  the 
court: 

The  question  presented  by  this  appeal  is 
whether,  upon  the  facts  found  by  the  trial 
court,  the  plaintiff  is  entitled  to  a  reversal 
of  the  judgment.  All  parties  recognize  the 
fact  that  the  previous  decisions  of  this 
court  have  established  the  law  to  be  that 
the  land  and  its  easements  are  inseparable, 
and  thus  the  grant  of  the  land  carries  with 
it  the  grant  of  the  easements ;  whence  it  fol- 
lows that  the  damages  done  or  accruing  to 
the  land  or  its  easements  after  the  grant 
are  recoverable  by  the  grantee.  And  so  we 
decide  in  the  <!ase  of  Shepard  v.  Manhattan 
R.  Co.  169  N.  Y.  160,  62  N.  E.  151,  involv- 
ing these  very  damages,  and  under  advise- 
ment when  this  case  was  argued  and  sub- 
mitted. That  is  to  say,  as  between  the 
grantee  and  the  trespassing  defendants,  the 
grantee  is  the  real  party  in  interest,  no 
matter  what  agreement  he  has  made  with  ; 
his  grantor  for  the  ultimate  disposition  of  | 
the  proceeds  of  his  recovery  when  adjusted  | 
by  it,  or  realized  or  realizable  from  it.  | 
Such  a  judgment,  when  recovered,  is  as- 
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signable.  Its  proceeds  in  possession  of  the 
grantee,  or  the  right  to  their  possession,, 
when  that  right  has  ripened  into  judgment, 
are  assignable ;  and  thus  the  previous  agree- 
ment to  assign  them  when  they  shall  have 
become  ripened  or  merged  into  a  judgment 
or  into  possession,  or  the  adjudged  right  of 
possession,  is  a  valid  one.  Field  v.  New 
York,  6  N.  Y.  179,  57,  Am.  Dec.  435;  Stover 
V.  EycUshimer,  3  Keyes,  620;  Carver  v. 
Creque,  46  Barb.  507;  National  Bank  of 
Deposit  V.  Rogers,  166  N.  Y.  380,  69  N.  E. 
922.  For  in  every  one  of  these  stages  it  is 
«  property  right,  unaffected  by  any  quality 
of  personal  wrong,  and  not  in  contravention 
of  good  morals  or  public  policy.  The  in- 
separability of  land  from  its  easements  i» 
therefore  immaterial  here.  We  are  not 
now  dealing  with  the  nonassignability  of 
the  easements  apart  from  the  land,  but 
with  the  money  about  to  be  handed  over, — 
proceeds  of  the  damages  done  to  the  land 
by  a  trespass  upon  its  easements.  The  dis- 
tinction is  clear  between  the  equitable  right 
to  the  proceeds  of  the  injury  and  the  legal 
title  to  the  thing  or  right  injured.  Thus,  it 
was  competent  for  the  grantor  and  grantee 
to  agree  that  a  part  of  the  consideration  of 
the  land  conveyed  should  consist  of  the 
money  damages  thereafter  to  be  recovered 
from  the  trespassers.  The  reservation 
clause  in  the  deed,  construed  in  the  light  of 
the  facts  found  by  the  trial  court  showing 
what  the  parties  intended  to  accomplish  by 
it,  may,  without  violence  to  its  terms,  be 
construed  as  a  contract  between  the  par- 
ties that  the  plaintiff  should  have  as  a  fur- 
ther consideration  the  proceeds  of  the  dam- 
ages therein  referred  to.  In  its  letter  it  is 
a  reservation  of  "all  claim  or  right  of  ac- 
tion" against  the  railroad  companies  for 
damages,  past,  present,  or  future.  Both 
parties  thereby  intended  to  agree  that  the 
plaintiff  should  have  the  benefit  of  the 
claim  for  damages,  and  the  reservation  of 
the  cause  of  action  for  them  was  intended 
to  give  the  plaintiff  the  remedy  or  means 
of  securing  them.  It  is  manifest  that,  as 
between  the  parties  to  the  deed,  the  claim 
to  the  damages  was  to  remain  and  did  re- 
main with  the  plaintiff,  although  as  be- 
tween the  grantee  and  the  railroad  company 
the  right  to  the  cause  of  action  to  recover 
them  passed  to  the  grantee.  Thus,  the 
grantee  had  the  right  to  sue  for  and  recover 
the  damages, — not,  however,  for  himself, 
but  for  his  grantor.  It  is  not  necessary  to 
reform  such  a  contract.  Equity  will  never 
permit  a  dishonest  advantage  to  be  gained 
under  a  technical  rule  of  law,  or  tolerate 
that  a  purchaser  shall  keep  for  himself, 
against  his  grantor,  the  proceeds  of  rights 
which  he  dicl  not  pay  for  or  intend  to  pur- 
chase, but,  on  the  contrary,  expressly  agreed 
should  belong  to  his  grantor.  Thurbcr  v. 
Chambers,  66  N.  Y.  42.  Equity  should  not 
permit  the  substance  of  such  a  contract  to 
he  defeated  because  of  an  unhappy  attempt 
to  confer  upon  the  grantor  complete  power 
to  realize  upon  it  without  recourse  to  the 
grantee.  Circumstances  and  the  acts  of  the 
grantee  have  compelled  such  recourse,  and 
equity  demands  that  the  grantee  shall  re- 
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spond.  In  such  case,  when  any  act  of  the 
parties,  or  either  of  them,  is  essential  to 
carry  ont  their  intention  as  it  may  appear 
from  the  provisions  of  a  contract,  the  stip- 
ulation or  agreement  for  the  performance 
of  such  act  will  he  deemed  within  the  pro- 
visions of  such  contract,  as  though  ex- 
pressed therein.  Jugla  v.  Troutiet,  120  N. 
Y.  27,  23  N.  E.  1066;  National  Bank  of  De- 
posit V.  Rogers,  166  N.  Y.  380,  59  N.  E. 
922.  Equity  looks  to  the  substance  of 
things,  and  will  carry  out  this  contract  in 
its  spirit  and  intention,  as  the  findings  of 
the  trial  court  have  established  it.  Equity 
when  it  is  needful,  always  inquires  into 
the  consideration,  and  for  that  purpose 
does  not  stop  at  the  letter  of  the  instru- 
ment, but  goes  behind  it,  in  all  cases  be- 
tween grantor  and  grantee  and  such  of 
their  assigns  as  have  notice  of  the  facts. 
M^Crea  v.  Purmort,  16  Wend.  460,  30  Am. 
Dec.  103;  Balliday  v.  Hart,  30  N.  Y.  474, 
AH.  Tlie  defendant  Shcpard  had  full  no- 
tice of  the  facts,  and  thus  stands  in  the 
shoes  of  Tubbs,  the  original  grantee. 
Rodga  v.  Sloan,  107  N.  Y/244,  17  N.  E. 
3.35;  Gibert  v.Peteler,  38  N.  Y.  165,  97  Am. 
Dec.  785;  Acer  v.  Westcott,  46  N.  Y.  384, 
7  Am.  Rep.  355.  Upon  the  facts  the  de- 
fendant Shepard,  ex  cequo  et  bono,  has  no 
right  to  withhold  the  proceeds  of  his  recov- 
ery from  the  plaintiff.  If  he  receives  the 
proceeds,  he  does  so  as  trustee  for  the 
plaintiff. 

It  is  well  settled  that  when  one  person 
becomes  invested  with  the  title  to  real 
property  under  circumstances  which,  in 
eqmty,  obligate  him  to  hold  the  title  and  to 
exercise  his  ownership  for  the  benefit  of  an- 
other, a  trust  arises  in  favor  of  the  latter 
person,  commensurate  with  his  interest  in 
the  subject-matter.  Such  trusts  are  known 
as  implied  or  resulting  trusts,  and  are  not 
prohibited  by  our  Revised  Statutes.  It  is 
only  where  the  existence  of  the  trust  is  de- 
pendent upon  the  mere  will  of  the  parties 
that  it  must  be  created  by  express  lan- 
guage, and  must  be  one  of  the  four  express 
tnists  permitted  by  the  Revised  Statutes. 
Foote  V.  Bryant,  47  N.  Y.  545.  It  should 
not  be  necessary  to  cite  authorities  in  sup- 
port of  a  proposition  so  consonant  with 
common  honesty,  and  equally  as  simple. 
But  this  court  has  in  a  previous  case  found 
it  agreeable  to  its  sense  of  justice  to  use 
lan^age  very  much  to  the  purpose  here. 
Prgram  v.  A>i/?  York  Elev.  R.  Co.  147  N. 
Y.  135,  41  N.  E.  424,  was  an  action  brought 
by  Pegram,  an  abutting  owner,  against  the 
elevatSd  railroad  companies  to  secure  an 
injunction  and  damages.  Upon  the  trial 
the  plaintiff's  evidence  showed  that  the 
premises  described  in  the  complaint  had 
been  sold  pending  the  action  to  one  Schortc-  j 
meier.  The  deed  to  Schortemeier  contained  i 
a  reservation  similar  in  its  essentials  to  the  | 
(me  involved  in  this  action.  The  trial  court-i 
awarded  to  the  plaintiff  a  judgment  for  I 
money  damages  for  the  period  of  six  years  j 
before  the  commencement  of  the  action,  and 
down  to  the  date  of  the  conveyance  to  i 
Sfhort<»meier,  and  denied  the  injunction 
a-kpd  for  in  the  complaint.  The  plaintiff 
0^  J.  R.  A. 


appealed  from  so  much  of  the  judgment  afr 
denied  the  injunction-  The  defendants  ap- 
pealed from  so  much  of  the  judgment  as 
awarded  any  damages  to  the  plaintiff.  The 
judgment  was  affirmed  by  this  court  in  an 
opinion  by  Judge  Gray,  containing  the  fol- 
lowing language:  "But,  as  between  the 
plaintiffs  and  Schortemeier,  the  reservation 
in  the  conveyance  would,  upon  its  face,  op- 
erate to  retain  in  or  confer  upon  the  plain- 
tiffs certain  rights  which  Schortemeier 
could  not,  or  ought  not  to,  disregard. 
.  .  .  There  need  be  no  question  as  to  the 
right  of  the  parties  to  agree  to  make  such 
a  reservation  as  this.  ...  If  the  plain- 
tiffs had  brought  in  Schortemeier  as  a  party 
defendant  in  the  action,  the  court  would 
have  been  in  a  position  to  adjust  the  equi- 
ties and  rights  of  all  the  parties,  and  to 
render  a  complete  decree,  which  would  have 
be^n  binding  upon  each.  The  equities  cre- 
ated or  arising  between  the  plaintiffs  and 
Schortemeier  through  the  reservation  in  the 
deed  can  only  be  effectively  adjusted  by  hia 
presence  as  a  party  to  an  action  which  had 
that  as  one  of  its  objects.  Stjinding,  as  the 
holder  of  the  legal  title,  outside  of  the  ac- 
tion, if  the  reservation  in  the  plaintiffs'  con- 
veyance to  him  is  operative  to  any  extent 
it  may  be  deemed  to  make  him,  as  the  hold- 
er of  the  legal  title,  a  trustee  for  the  plain- 
tiffs with  respect  to  any  damages  which 
might  be  recovered  of  the  defendants,  for 
the  injury  occasioned  to  the  rental  and  fee 
value  of  the  property,  through  an  action 
brought  in  his  name,  or  wherein  he  was 
joined  as  a  party."  In  order  to  prevent  a 
failure  of  justice,  the  court,  which  shapes 
its  judgments  in  the  most  efficient  forms, 
may  direct  the  payment  by  the  defendants, 
the  railroad  companies,  to  the  plaintiff  of 
the  amount  of  the  judgment  already  recov- 
ered by  the  defendant  Shepard  against  them. 
Our  attention  is  invited  by  the  briefs  of 
counsel  to  a  question  alleged  to  be  based 
upon  evidence  offered  by  the  defendants  be- 
fore the  trial  court  and  excluded.  The  rec- 
ord does  not  contain  that  evidence.  Of 
course,  there  is  no  finding  upon  it.  It  there- 
fore has  no  force,  as  a  former  judgment.  But 
we  are  referred  to  Shepard  v.  Metropolitan 
Elev.  R.  Co.  82  Hun,  527,  31  N.  Y.  Supp. 
537,  being  the  action  brought  to  recover  the 
damages  in  question,  in  which,  we  are  told, 
this  plaintiff,  upon  petition  and  affidavits, 
asked  to  intervene  and  be  made  a  party  for 
the  purpose  of  securing  the  same  relief  in 
that  action  that  it  now  seeks  in  this.  The 
motion  was  denied,  as  the  opinion  states,  on 
the  merits.  That  must  mean  that,  in  the 
opinion  of  the  court  upon  the  papers  before 
it,  the  plaintiff  had  no  right  to  intervene 
and  take  a  controlling  part  in  that  action. 
An  appeal  was  taken  to  this  court,  and  the 
order  aflirmed.  147  N.  Y.  685,  42  N.  E. 
726,  147  N.  Y.  713,  42  N.  E.  726.  It  would 
require  clearer  evidence  than  any  now  be- 
fore us  to  convince  us  that  the  court  there 
found  the  facts  to  be  as  the  trial  court  upon 
common-law  evidence  has  here  found  them. 
But,  however  the  facts  were  there  foimd,  the 
question  was  not  whether  the  plaintiff  had 
a  right  to  recover  in  its  own  action  against 
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fihepard,  but  whether  it  had  a  right  to  seek 
a  recovery,  in  Shepard's  action  against 
other  parties,  both  against  him  and  them. 
We  have  already  tried  to  point  out  the  dis- 
tinction beiween  the  right  of  recovery  in  this 
class  of  cases  against  a  debtor  in  equity, 
and  against  a  debtor's  debtor  in  law.  It 
was  entirely  discretionary  with  the  su- 
preme court  to  deny  the  motion  and  remand 
the  Western  Union  Company  to  its  own  ac- 
tion. Foote  V.  Lathrop,  41  N.  Y.  359; 
Beards  v.  Wheeler,  76  N.  Y.  213.  This  dis- 
cretion is  simply  less  embarrassing  when 
the  law  seems  clearly  to  indicate  bow  it 
should  be  exercised.  The  case,  no  doubt, 
should  have  the  force  of  stare  decisis  upon 
the  point  of  discretion  involved  in  it^  but 
that  point  is  not  important  in  this  case. 

The  judgment  should  he  reversed,  with 
costs  against  the  defendants  Shepard, 
Tubbs,  and  J.  M.  and  L.  N.  Levy  in  this 
court  and  below;  and  inasmuch  as,  under 
the  reservation  in  the  contract  of  sale,  the 
damages  may  be  apportionable,  anew  trial 
is  granted. 

O'Brien,  Martin,  Vann,  and  Gnllen, 

JJ.,  concur.  Parker,  Ch.  J.,  and  Bart- 
lett,  J.,  dissent. 


Be  ESTATE    of    Henry     BALDWIN,     De- 
ceased. 

(170  N.  Y.  156.) 

1.  One  f«'1io  RubficrlbeM  his  name  to  a 
certlflcnte  of  deposit  Issued  by  a  Arm  of 
bankers  of  which  he  Is  In  law  a  member  as- 
sumes thereby  an  Individual  liability  which 
may  be  enforced  against  his  estate  by  the 
holder,  In  preference  to  claims  against  the 
partnership. 

2,  One  not  actnally  a  partner  In  a 
baiiklnv  ba»lneBM,  who  allows  his  name 
to  be  used  as  a  partner  to  give  credit  to  the 
bank.  Is  not  liable  for  a  deposit  made  In  the 
bank,  by  Its  owner,  of  funds  which  be  holds 
as  executor  of  an  estate. 

(March  4,  1902.) 

APPEAL  by  Charles  Tubbs,  ancillary  ad- 
ministrator, etc.,   of  James  Tubbs,   de- 
ceased,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court,  Fourth  De- 
partment, affirming  a  decree  of  the  Surro- 
gate's Court  for   Steuben  County  allowing 
the  payment  of  certain  claims  out  of  the 
proceeds  of  the  estate  of  Henry   Baldwin, 
deceased,   which   had   been    directed    to    be 
sold  to  pay  creditors.     Modified. 
The  facts  are  stated  in  the  opinion. 
Mr,  James  Bacon,  for  appellant: 
Henry  Baldwin  as  an  individual  did  not 
become  obligated   to    Sabrina    Warner    by 

Note. — For  other  authorities  In  this  series 
upon  the  equitable  rule  as  to  the  payment  of 
the  Individual  and  social  debts  of  partners,  see 
notes  to  Valentine  v.  Wysor  (Ind.)  7  L.  R.  A. 
"701 ;  Darby  v.  Ollllgan  (W.  Va.)  6  L.  R.  A.  740  ; 
and  ration  v.  Leftwlch  (Va.)  6  L.  B.  A. 
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force  of  these  certificates,  unless  he  agreed 
to  be  so. 

The  effect  of  the  certificates,  the  mean- 
ing of  them,  the  extent  of  the  liability,  if 
any,  and  the  nature  of  the  liability,  if  any, 
from  them,  are  conclusions  of  law. 

Kennedy  v.  Porter,  109  N.  Y.  520,  17  N. 
E.  426. 

The  certificates  were  certificates  of  de- 
posit. 

Smiley  ▼.  Fry,  100  N.  Y.  262,  3  N.  12. 
180;  Payne  v.  Gardiner,  29  N.  Y.  146; 
Howell  V.  Adams,  68  N.  Y.  314;  National 
Bank  v.  Washington  County  Nat.  Bank,  5 
Hun,  605;  Boughton  v.  Flint,  74  .V.  Y.  470; 
Munger  v.  Albany  City  Nat.  Bank,  85  N. 
V.  580. 

They  lack  at  least  two  of  the  essentials 
of  a  promissory  note.  Their  payment 
rested  upon  a  qualification  or  restriction. 
The  time  of  payment  likewise  dependcsd 
upon  the  return  of  the  certificate. 

Munger  v.  Albany  City  Nat.  Bank,  85  N. 
Y.  580;  Payne  v.  Gardiner,  29  N.  Y.  140; 
Pardee  v.  Fish,  60  N.  Y.  205,  19  Am.  Rep. 
176;  Smiley  v.  Fry,  100  N.  Y.  2(32,  3  N.  F-. 
186;  CottU  V.  Marine  Bank,  166  N.  Y.  53, 
59  N.  E.  736;  Read  v.  Marine  Bank,  136  N. 
Y.  454,  32  N.  E.  1083 ;  Durham  v.  Manrow, 
2  N.  Y.  543 ;  Hall  v.  Farmer,  5  Denio,  484. 

A  firm,  as  well  as  an  incorporated  bank, 
may  issue  certificates  of  deposit. 

EovDcll  V.  Adams,  08  N.  Y.  314;  Curtis 
V.  Leavitt,  15  N.  Y.  9;  Payne  v.  Gardiner, 
29  N.  Y.  146. 

These  certificates  have  not  in  them  the 
words,  "I  promise  to  pay,"  or  "We  promise 
to  pay;"  therefore  they  do  not  contain  any 
express  promise  to  pay. 

Howell  V.  Adams,  68  N.  Y.  314;  Baker 
V.  Leland,  9  App.  Div.  365,  41  N.  Y.  Supp. 
399. 

Such  instrument  would  be  the  acknowl- 
edgment of  the  firm  and  Henry  Baldwin 
that  the  bank  had  received  the  money. 

Hotchkiss  v.  Mosher,  48  N.  Y.  478. 

Within  the  word  "deposited"  lies,  through 
the  implication  of  the  law,  an  agreement  on 
the  part  of  the  depositary  to  repay  to  the 
depositor  his  own.  Such  implication  is 
based  upon  the  receipt  of  the  moneys  on 
deposit.  It  is  created  and  exists  only  as 
to  the  depositary,  and  is  created  and  exists 
only  because  the  depositary  received  the 
money  as  depositary,  and  therefore  is  to 
return  the  same  upon  demand. 

Long  V.  Straus,  107  Ind.  95,  57  Am.  Rep. 
87,  6  N.  E.  123;  National  Bank  v.  Wash- 
ington County  Nat.  Bank,  5  Hun,  605; 
Payne  v.  Gardiner,  29  N.  Y.  146. 

The  certificates  were  the  acknowledgment 
by  the  firm  of  moneys  deposited  with  it, 
and  it  is  such  acknowledged  facts  which 
create  its  agreement  and  make  it  liable. 
Its  liability  cannot  rest  upon  any  express 
promise  to  pay,  or  upon   any  promise   to 


570;  and  also  Fletcher  v.  Sharpe  (Ind.)  1  L. 
R.  A.  170;  Hundley  v.  Farrls  (Mo.)  12  L.  R. 
A.  254;  Sfandlsh  v.  Babcock  (N.  J.  Rq.)  30 
L.  R.  A.  604  :  Jackson  Rank  v.  Darfey  (M'ss.) 
31  L.  R.  A.  470 :  and  Klncald  v.  National  Wall 
Paper  Co.  (Kan.)  54  L.  B.  A.  412. 
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paj  apart  from  that  which  the  law  implies 
from  the  fact  that  it  was  the  depositaiy  of 
the  money. 

Foley  V.  Hill,  2  H.  L.  Cas.  28;  Murphy 
T.  Pacific  Bank,  130  Cal.  542,  65  Pac.  1059; 
Boughton  v.  Flint,  74  N.  Y.  481. 

Henry  Baldwin  as  an  individual  did  not 
receive  these  moneys  or  any  part  of  them. 
There  is  not,  as  between  him  and  Mr». 
Warner,  the  relation  of  depositary  and  de- 
positor; yet  it  is  the  relation  of  depositary 
and  depositor  which,  under  the  facts  of 
this  case  and  the  language  of  the  certifi- 
cates of  deposit,  creates  the  only  agree- 
ment. 

An  instrument  merely  acknowledging  a 
deposit  is  not  negotiable. 

Patterson  v.  Poindexter,  6  Watts  &  S. 
227.  40  Am.  Dec.  554;  Home  v.  RedfearUf 
6  Scott,  267;  Howell  v.  Adams,  68  N.  Y. 
314;  Baker  v.  Leland,  9  App.  Div.  365,  41 
N.  Y.  Supp.  399. 

If  the  name  of  the  firm  appears  in  the 
contract,  and  the  intention  to  bind  the  firm 
can  be  collected  from  the  whole  instrument, 
although  that  intention  be  informally  ex- 
pressed, the  partner  signing  his  individual 
name  as  an  addition  to  the  firm  name  will 
not  be  bound,  but  the  firm  alone  will  be 
bound. 

Dow  ▼.  Moore,  47  N.  H.  419;  Whitaker  ▼. 
Broicn,  16  Wend.  505;  Ex  parte  Buckley, 
14  Mees.  &  W.  469;  Re  Barnard,  L.  R.  32 
Ch.  Div.  447 ;  Tolman  v.  Hanrahan,  44  Wis. 
133;  Jenkins  v.  Morris,  16  Mees.  &  W.  877. 

If  Henry  Baldwin  might  be  deemed  an 
irrp^lar  indorser,  he  is  released  from  all 
liability  by  reason  of  the  failure  to  protest 
the  oeftificates  and  give  his  representa- 
tives notice  thereof. 

Re  Grant,  6  Law  Rep.  158,  Fed.  Cas.  No. 
5,691;  Morris  v.  Uusson,  4  Sandf.  93;  Oroth 
▼.  Gyger,  31  Pa.  271;  Dwight  v.  Scovil,  2 
Conn.  654 ;  Coon  v.  Pruden,  25  Minn.  105. 

The  insolvency  of  James  Baldwin  &  Co. 
would  not  excuse  the  lack  of  demand,  pro- 
test, and  notice  of  protest. 

Benedict  v.  Gaffe,  5  Duer,  226;  Phipps  v. 
Barding,  30  L.  R.  A.  513,  17  C.  C.  A.  203, 
34  U.  S.  App.  148,  70  Fed.  468;  4  Am.  & 
£og.  Enc.  Law,  2d  ed.  p.  468. 

Nor  the  death  of  Henry  Baldwin. 

Deininger  v.  Miller,  7  App.  Div.  409,  40 
N.  Y.  Supp.  195;  Bank  of  Port  Jefferson 
T.  Darling,  91  Hun,  236,  36  N.  Y.  Supp. 
153. 

Any  apparent  obligation  imposing  liabil- 
ity upon  Henry  Baldwin  as  an  individual 
is  wholly  without  consideration. 

Strong  ▼.  Slieffield,  144  N.  Y.  392,  39  N. 
E.  330;  First  Nat.  Bank  v.  Weston,  25 
App.  Div.  414,  49  N.  Y.  Supp.  542;  White 
V.  Rintoui,  108  N.  Y.  222,  15  N.  E.  318; 
Bradt  ▼.  Krank,  164  N.  Y.  515,  58  N.  E. 
657. 

Henry  Baldwin  was  liable  to  any  depos- 
itor in  the  bank  only  upon  the  principle 
of  equitable  estoppel.  Such  principle  arises 
vhen  a  person  has  held  himself,  or  know- 
io^y  permitted  another  to  hold  him,  out  as 
a  partner,  and  the  person  seeking  to  charge 
him  as  a  partner  nad  knowledge  of  such 
MUE.  A. 


holding  out,  and  did  not  have  knowledge 
that  such  person  was  not  a  partner,  and 
was  himself  induced  by  such  holding  out  to 
extend  the  credit  or  create  the  debt.  Es- 
toppel arises  when  the  person  sought  to  be 
charged  by  word  or  act  has  caused  the  per- 
son charging  to  believe  the  nonexistent  to 
be  existent. 

Baldicin  v.  Burrows,  47  N.  Y.  199;  Cen- 
tral City  Bav.  Bank  v.  Walker,  66  N.  Y. 
424;  Belton  v.  Batch,  109  N.  Y.  593,  17  N. 
E.  225;  Thompson  v.  First  Nat.  Bank,  111 
U.  S.  529,  28  L.  ed.  507,  4  Sup.  Ct.  Rep. 
689. 

James  Baldwin  at  all  times  knew  that 
Henry  Baldwin  was  not  a  partner  in. 
"James  Baldwin  &  Co."  At  no  time  could 
he  have  held  Henry  Baldwin  for  moneys 
of  his  own  deposited  in  the  bank.  The 
knowledge  of  James  Baldwin  was  at  all 
times  the  knowledge  of  James  Baldwin  as 
executor.  He  as  executor  deposited  the 
moneys.  He  as  executor  is  bound  by  the 
knowledge  had  by  himself  when  he  made 
the  deposit. 

Cragie  v.  Hadley,  99  N.  Y.  131,  52  Am. 
Rep.  9,  1  N.  E.  537;  National  BrcuHty 
Bank  v.  Cushman,  121  Mass.  490;  Willard 
V.  Denise,  50  N.  J.  Eq.  482,  26  Atl.  29. 

No  equitable  estoppel  between  Henry 
Baldwin  and  James  Baldwin  as  executor 
could   arise. 

Redfield,  Law  &  Pr.  4th  ed.  419. 

Mr,  Frederick  Collin  also  for  appel- 
lant. 

Mr,  John  F.  Parkhnrst,  with  Messrs, 
James  H.  Stevens  and  Ckarles  W. 
Stevens,  for  respondent: 

The  Warner  certificates  of  deposit  signed 
by  Henry  Baldwin  are  his  individual    debt. 

Certificates  of  deposit  are  negotiable  in- 
struments, and  in  effect  promissory  notes. 

Miller  v.  Austin,  13  How.  218,  228.  14  L. 
ed.  119,  123;  Pardee  v.  Fish,  60  N.  Y.  265, 
19  Am.  Dec.  176;  Barnes  v.  Ontario  Bank, 
19  N.  Y.  152;  2  Dan.  Neg.  Inst.  p.  004; 
Read  v.  Marine  Bank,  136  N.  Y.  459,  32  N. 
E.  1083. 

Mrs.  Warner  could  have  sued  Henry 
Baldwin  alone  immediately  upon  the  dis- 
honor of  these  certificates,  and,  in  the  event 
of  a  receivership  for  the  partnership  or 
the  death  of  either  partner,  her  claim  could 
have  been  paid  out  of  the  estate  of  Henry 
Baldwin  in  full,  without  waiting  for  the 
winding  up  of  the  partnership  affairs. 

Clark  V.  House,  40  N.  Y.  S.  R.  956.  16  N. 
Y.  Supp.  779;  Sheehy  v.  Mandeville,  6 
Cranch,  264,  3  L.  ed.  219. 

Henry  Baldwin  signed  these  certificates 
as  maker,  not  as  indorser.  These  certifi- 
cates, as  individual  obligations  of  Henry 
Baldwin,  are  payahle  out  of  his  individual 
estate,  pro  rata  with  other  individual  cred- 
itors, and  before  any  partnership  debts 
participate  therein. 

Re  Gray,  HI  N.  Y.  404,  18  N.  E.  719; 
Wilder  v.  Keeler,  3  Paige,  108,  23  Am.  Dec. 
781 ;  Morgan  v.  Skidmore,  3  Abb.  N.  C.  92; 
Stewart's  Case,  4  Abb.  Pr.  408;  Egberts  v. 
Wood,  3  Paige,  517,  34  Am.  Dec.  236; 
Payne  ▼.  Matthews,  6  Paige,  20,  29  Am. 
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Dec.  738;  Kirhy  v.  Schoonmaker,  3  Barb. 
Ch.  46;  Murray  v.  Murray,  5  Johns.  Ch. 
60;  Robhif%8  v.  Cooper,  6  Johns.  Ch.  186; 
Jackson  v.  Cornell,  1  Sandf.  Ch.  348;  Bur- 
tus  V.  Tisdall,  4  Barb.  57 1 ;  Niagara  County 
Nat.  Bank  v.  Lord,  33  Hun,  565;  Morris  v. 
Morris,  4  Gratt.  293;  Ex  parte  Rowlandson, 
3  P.  Wms.  405;  Ex  parte  Bond,  1  Atk.  98; 
Ex  parte  Honey,  L,  R.  7  Ch.  178;  2  Lind- 
Jey,   Partn.    1095,   1232,   1245,  note. 

The  claim  of  Lucius  Manlej  as  executor 
for  moneys  deposited  in  James  Baldwin  & 
Co.'s  Bank  is  a  valid  claim  against  the  es- 
tate  of  Henry  Baldwin. 

Gullen,  J.,  delivered  the  opinion  of  the 
court: 

The  proceeding  was  brought  to  direct  the 
sale  of  the  real  estate  of  Henry  Baldwin, 
deceased,  for  the  payment  of  his  debts.  The 
learned  surrogate  has  found  that  in  the 
year  1880  it  was  agreed  between  Henry 
Baldwin  (the  deceased)  and  one  James 
Baldwin  and  one  Sarah  Weather  by  that 
the  said  James  Baldwin  should  operate  a 
bank  known  as  "James  Baldwin  &  Co. 
Bank;"  he  to  furnish  all  the  capital  and 
to  have  all  the  benefits  therefrom,  and 
neither  said  Weatherby  nor  said  Henry 
Baldwin  to  have  any  of  the  profits  of  the 
business.  But  to  give  the  bank  credit,  and 
to  secure  the  payment  of  any  creditors,  it 
was  to  be  carried  on  under  the  name  of 
James  Baldwin  &  Co.;  and  the  names  of 
James  Baldwin  and  Henry  Baldwin  were 
printed  on  the  letterheads  of  the  bank, 
which  were  used  in  its  business  and  dis- 
tributed throughout  the  community.  Mrs. 
Weatherby  died  in  1892,  leaving  a  will,  of 
which  James  Baldwin  and  Lucius  N.  Man- 
ley  were  the  executors.  Subsequently  the 
bank  failed;  and  afterwards  Henry  Bald- 
win died.  His  estate  was  insufficient  to  pay 
all  the  claims  against  it.  his  personal  debts, 
and  the  claims  against  him  as  an  ostensible 
member  of  the  firm  of  James  Baldwin  & 
Co.  The  decree  of  the  surrogate  directed 
that  the  proceeds  of'  the  sale  of  said  Henry 
Baldwin's  real  estate  should  be  first  applied 
to  the  payment  of  his  individual  creditors, 
and  the  surplus  to  the  payment  of  the  cred- 
itors of  the  firm  of  James  Baldwin  &  Co. 
It  also  determined  the  amount  and  charac- 
ter of  the  several  claims.  The  appellant 
is  a  firm  creditor,  and  he  objects  to  the  de- 
cree in  two  particulars:  First,  in  so  far 
as  it  held  that  the  claim  of  the  administra- 
tor of  Sabrina  Warner  was  an  individual 
debt  of  the  deceased;  second,  so  far  as  it 
held  that  a  deposit  made  in  the  bank  by 
James  Baldwin  as  executor  of  Mrs.  Weath- 
erby was  a  liability  of  the  estate  at  all. 

Mrs.  Warner  had  been  a  depositor  in  the 
bank  for  some  years,  holding  its  certificates 
of  deposit,  bearing  interest,  sifl^nod,  "James 
Baldwin  &  Company."  In  1805  she  had  dif- 
ficulty in  collecting  her  interest,  only  part 
being  paid;  the  bank  being  evidently  in 
financial  difficulty.  She  was  asked  for  le- 
niency, and  consented  to  surrender  the  cer- 
tificates of  deposit  then  held  by  her  on  re- 
ceiving new  ones  signed  not  only  by  James 
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Baldwin  &  Co.^  but  by  Henry  Baldwin,  the 
deceased.  These  were  in  the  following 
form: 

Certificate  of  Deposit. 
$1,000,    no — 100. 

James  Baldwin  &  Co.,  Bankers. 

Addison,  N.  Y.,  June  20,  1895. 
Mrs.  S.  Warner  has  deposited  in  this 
bank  one  thousand  dollars,  payable  to  the 
order  of  herself,  in  current  funds,  as  speci- 
fied below,  on  return  of  this  certificate, 
properly   indorsed,  6  mos.  after  date  with 

4  per  cent  interest,  12  mos.  after  date  with 

5  per  cent  interest;  mos.  after  date 

with   per   cent   interest.     No   interest 

after  time  specified. 

No.  710.  [Signed]  James  Baldwin  &  Co. 
Henry  Baldwin. 
It  is  contended  by  the  appellant  that 
Henry  Baldwin  assumed  no  individual  lia- 
bility by  subscribing  his  name  to  these  cer- 
tificates; that  the  instruments  are  not 
promissory  notes,  but  merely  certificates  of 
deposit;  that  they  acknowledge  a  receipt  of 
the  funds  by  the  bank,  not  by  Henry  Bald- 
win individually;  and  that  therefore  Mr?. 
Warner's  administrator  should  share  only 
ratably  with  the  other  firm  creditors.  If 
we  assume  that  the  instruments  are  mere 
certificates  of  deposit,  we  think  that  does 
not  relieve  the  estate  of  Henry  Baldwin 
from  liability  as  for  his  individual  debt. 
While  it  may  be  that  the  obligation  to  re- 
pay the  amount  represented  by  the  certifi- 
cates does  not  proceed  from  any  expre^^s 
promise  in  the  instruments,  but  sprin<»3 
from  the  duty  imposed  by  law,  nevertheless 
the  certificates  are  negotiable  instruments 
upon  which  an  action  could  be  maintained. 
Pardee  v.  Fish,  60  N.  Y.  266,  19  Am.  Rep. 
176;  Miller  v.  Austen,  13  How.  218,  14  L 
ed.  119;  National  Bank  v.  Washington 
County  Nat.  Bank,  5  Hun,  605.  See  Dan. 
Neg.  Inst.  $  1698  et  seq.  In  the  case  in 
this  court  Judge  Miller  said:  "Even  al- 
though a  demand  was  necessary  upon  the 
bank  before  an  action  could  be  brought 
against  it  on  the  instrument,  thus  distin- 
guishing the  case  from  that  of  a  promissory 
note,  where  the  maker  may  be  sued  with-  i 
out  any  demand,  I  do  not  think  that  this  I 
fact  takes  away  the  negotiable  character 
of  the  instrument,  under  the  decisions  cited, 
and  it  must  therefore  be  considered  as  pos- 
sessing all  the  features  of  a  negotiable 
promissory  note."  The  statement  contained 
in  one  of  the  opinions  in  Hotchkiss  v. 
Mosher,  48  N.  Y.  478,  that  such  a  certifi- 
cate ia  a  mere  receipt,  must  be  considered 
as  overruled  by  the  case  from  which  I  have 
quoted.  If  these  instruments  had  been 
promissory  notes,  though  in  terms  purport- 
ing to  express  only  an  obligation  upon  th* 
part  of  James  Baldwin  &  Co.  or  his  bank, 
still  by  signing  his  name  thereto  Henry 
Baldwin  would  have  become  liable  as  a 
surety.  Parks  v.  Brinkerhoff,  2  Hill,  663. 
If  there  is  no  substantial  difference  between 
negotiable  certificates  of  deposit  of  the 
character  of  those  now  before  us  and  prom- 
issory notes,  except  as  to  the  running  of 
the  statute  of  limitations,  the    same   doc- 
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trine  must  prevail  here,  and  Henry  Bald- 
win bo  deemed  a  surety.  While  it  is  true 
that  he  would  have  been  liable  as  an  osten- 
sible member  of  the  firm  of  Jamea  Baldwin 
^  Co.,  the  depositor  had  the  right  to  ob- 
tain the  additional  security  of  his  individ- 
ual responsibility  {Re  Qray,  111  N.  Y.  404, 
18  N.  E.  719),  and  the  evidence  shows  that 
it  was  this  which  she  insisted  on  having. 
The  decrees  of  the  courts  below  were  there- 
fore right  in  this  particular. 

We  do  not  see  any  ground  on  which  the 
allowance  of  the  deposit  of  James  Baldwin, 
as  executor  of  Mrs.  Weatherby.  in  the  bank, 
as  a  claim  against  the  estate  of  Henry 
Baldwin,  can  be  sustained.  There  was  no 
partnership  in  fact  between  James  Bald- 
win and  Henry  Baldwin,  and  this  is.  in  ef- 
fect, the  finding  of  the  surrogate.  To  give 
credit  to  James  Baldwin,  Henry  Baldwin 
allowed  himself  to  be  held  out  as  a  partner. 
Therefore  he  became  liable  to  all  persons 
who  might  deal  with  the  bank  on  the  faith 
of  his  supposed  connection  therewith.  But 
this  deposit,  if  it  may  be  properly  so  called, 
was  made  by  James  Baldwin,  the  executor, 
in  his  own  bank;  in  other  words,  with  him- 
self. He  knew  perfectly  the  relations  of 
Henry  Baldwin  to  the  business,  and  that  he 
was  not  a  partner,  nor  interested  therein. 
The  surrogate  has  found  that  James  Bald- 
win made  the  deposit  (in  reality  retained 
the  money)  in  the  belief  that  Henry  Bald- 
win would  thereby  become  responsible  there- 
for to  the  estate  of  which  James  was  the 
representative.  Granting  that  such  was  the 
belief  of  the  parties,  this  could  not  create 
any  liability  on  the  part  of  Henry.  The 
debt  or  default  occasioned  by  the  failure 
of  tlie  bank  was  the  default  of  Jumes,  and. 
under  the  statute  of  frauds,  Henrj*  could 
not  be  liable  for  it  unless  he  had  contracted 
to  that  effect  in  writing.  The  doctrine  on 
which  the  claims  of  other  creditors  were 
properly  upheld  is  not  that  Henry  was  lia- 
ble for  the  default  of  James,  but  that  the 
credit  was  originally  extended  to  both 
James  and  Henry, — ^a  doctrine  which  can 
have  no  application  to  this  claim. 

The  judgment  appealed  from  ahould  he 
tnodificd  80  as  to  strike  otit  the  provision 
establishing  the  claim  of  the  estate  of  Mrs. 
Weatherby,  and,  as  modified,  affirmed,  with- 
out costs  to  either  party. 

Parker,  Ch.  J.,  and  Gray,  0*Brien, 
Bartlett,  Haight,  and  Werner,  JJ.,  con- 
cur. 


Jane  RIDER,   Admrx.,   etc.,  of   George   H. 
Rider,  Deceased,  Respt., 

V. 

SYRACUSE  RAPID  TRANSIT  RAILWAY 
COMPANY,  Appt. 

(171  N.  Y.  139.) 

1.    Tbe    proximate    canne   of   an    event 


Is  that  which,  In  a  natural  sequence  nn- 
broken  by  any  new  cause,  produces  that 
eveut,  and  without  which  that  event  would 
not  have  occurred. 

2,  The  contributory  neBTllflrence  of  the 
Injured  party  cannot  be  tak:en  from 
the  Jury  In  an  action  to  recover  damages 
for  personal  Injuries,  except  In  cases  where 
It  Ib  clear  that  there  was  some  new  act  of 
negligence  on  the  part  of  defendant  that  was 
the  proximate  cause  of  the  Injury. 

8.  The  exception  ^^hlch  permltn  a  re- 
covery by  one  arnilty  of  contributory 
neirllflrence  If  his  negligence  Is  not  the 
proximate  cause  of  the  Injury  Is  not  appll> 
cable  in  favor  of  one  who  Is  struck  and  In- 
jured In  attempting  to  drive  across  the 
tracks  In  front  of  an  approaching  electric 
car,  merely  because  the  pressure  of  the  car 
upon  the  wagon  Is  not  relaxed  until  some  In- 
appreciable time  after  the  collision,  during 
which  the  horse  and  wagon  are  carried  for- 
ward for  some  distance  until  the  wagon  Is 
overturned  and  the  driver  Injured. 

4,  The  one  In  charipe  of  an  electric  car 
CHunot  be  said  to  have  rnn  do>Tn  one 
attempting  to  drive  across  the  tracks  diag- 
onally In  front  of  the  car,  so  as  to  render 
the  car  company  liable  for  the  Injury  on  the 
ground  of  wilfulness,  where  both  he  and  the 
driver  assumed  that  the  vehicle  would  clear 
the  track  In  time,  which  It  failed  to  do,  ap- 
parently, only  because  of  Its  diagonal  course, 
so  that  no  effort  was  made  to  stop  the  car 
before  the  collision. 

(Bartlett^  Martin,  and   Vann,  JJ.,  dissent.) 

(May  13,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  affirming 
a  judgment  of  a  Trial  Term  for  Onondaga 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  the  alleged 
neglif,'ont  killing  of  plaintiff's  intestate. 
Reversed. 

The  facts  are  stated  in  the  opinions. 

il^r.  Charles  E.  Spencer,  with  Messrs. 
Stone,  Gannon,  Sc  Petit,  for  appellant: 

Street  railways  have  a  paramount  right 
to  the  use  of  tliat  portion  of  the  street  oc- 
cupied by  their  tracks,  except  at  intersect- 
ing streets. 

Kosvnhlutt  V.  Brooklyn  Heights  R.  Co.  20 
App.  Div.  600,  50  N.  Y.  Supp.  333;  Adolph 
V.  Central  Park  N.  d  E.  River  R.  Co.  76  N. 
Y.  530 ;  O^Neil  v.  Dry  Doek,  E.  B.  cC-  B.  R. 
Co.  129  N.  Y.  125,  29  N.  E.  84;  Flcckenstein 
V.  Dry  Dock,  K.  B.  d  B.  R.  Co.  105  N.  Y. 
655,  11  N.  E.  951;  Fenton  v.  Second  Ave.  R. 
Co.  126  N.  Y.  625,  26  N.  E.  967. 

A  street  railway  has  the  paramount  right 
of  way  upon  the  portion  of  its  tracks  oppo- 
site a  street  which  comes  into,  but  does  not 
cross,  the  street  occupied  by  the  railroad,  if 
there  is  no  corresponding  street  upon  the 
other  side,  so  as  to  form  a  road  for  transit 
across  the  street  upon  which  the  tracks  are 
located. 

Mever  v.  Brooklyn  Heights  R.  Co.  9  App. 
Div.   79,  41   N.  Y.   Supp.   92;    Hickman  v. 


NoTB. — A»  to  proximate  cause  of  injury  by  i  721 ;  Montgomery  v.  Lansing  City  Electric  R. 
itTMt  car,  see  also,  in  this  aeries,  Mueller  y.  Co.  (Mich.)  29  L.  K.  A.  287;  Everett  v.  Los 
MU«aDkee  Street  R.  Co.  (Wis.)  21  L.  R.  A.  >  Angles  Conso?.  Electric  R.  Co.  (Cal.)  34  L. 
5S  U  R.  A. 
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Nassau  Electric  R.  Co.  36  App.  Div.  376,  56 
N.  Y.  Supp.  751;  Hevcleit  v.  Brooklyn 
Heights  It.  Co.  63  App.  Div.  423,  71  N.  Y. 
Supp.  531. 

The  perfion  driving  a  vehicle  has  no 
greater  right  to  make  assumptions  than  the 
motornian  has,  and  cannot  thus  relieve  him- 
self from  the  exercise  of  care. 

Harvey  v.  Nassau  Electric  R.  Co.  35  App. 
Div.  307,  55  N.  Y.  Supp.  20;  McClain  v. 
Brooklyn  City  R.  Co.  116  N.  Y.  459,  22  N. 
E.  10G2;  Reiss  v.  Metropolitan  Street  R. 
Co.  28  Misc.  198,  58  N.  Y.  Supp.  1024;  Wil- 
liamson v.  Metropolitan  Street  R.  Co,  29 
Misc.  324,  60  N.  Y.  Supp.  477. 

It  is  the  duty  of  a  person  approaching 
the  tracks  of  a  street  surface  railway  to 
look  both  ways  to  ascertain  whether  cars 
are  approaching,  before  attempting  to  cross 
the  tracks ;  and  the  failure  to  do  so  is  neg- 
ligence which  precludes  recovery  for  inju- 
ries sustained  in  a  collision  with  a  car  while 
making  such  attempt. 

McClain  v.  Brooklyn  City  R.  Co.  116  N. 
Y.  -JoO,  22  N.  E.  1002;  Thompson  v.  Buffalo 
R.  Co.  145  N.  Y.  196,  39  N.  E.  709 ;  Daven- 
port V.  Brooklyn  City  R.  Co.  100  N.  Y.  632, 
3  N.  E.  305:  Barker  v.  Savage,  45  N.  Y. 
191,  6  Am.  Rep.  66;  Coican  v.  Third  Ave. 
R.  Co.  16  N.  Y.  S.  R.  916,  1  N.  Y.  Supp. 
612:  Doyle  v.  Albany  R.  Co.  5  App.  Div. 
601.  39  X.  Y.  Supp.  440;  Van  Patten  v. 
Schenectady  Street  R.  Co.  80  Hun,  494,  30 
N.  Y.  Supp.  501 ;  Martin  v.  Third  Ave.  R. 
Co.  27  App.  Div.  52,  50  N.  Y.  Supp.  284; 
Weiss  V.  Metropolitan  Street  R.  Co.  33  App. 
Div.  221,  53  N.  Y.  Supp.  449;  Hickman  v. 
Nassau  Electric  R.  Co.  36  App.  Div.  370,  50 
N.  Y.  Supp.  751;  Curry  v.  Rochester  R.  Co. 
90  Hun,  2W,  35  N.  Y.  Supp.  543;  Landrigan 
V.  Brooklyn  Heights  R.  Co.  23  App.  Div.  43, 
48  N.  Y.'^Supp.  454;  Campbell  v.  Union  R. 
Co.  9  Misc.  484,  30  N.  Y.  Supp.  240;  Voncl- 
ling  V.  Metropolitan  Street  R.  Co.  35  Misc. 
30L  71  N.  Y.  Supp.  751. 

A  person  has  no  right  to  take  doubtful 
chances  as  to  whether  there  is  suflicient  op- 
portunity to  cross  in  front  of  an  approach- 
ing car. 

McClain  v.  Brooklyn  City  R.  Co.  116  N. 
Y.  459,  22  N.  E.  10G2;  Hai^ry  v.  Nassau 
Electric  R.  Co.  35  App.  Div.  307,  55  N.  Y. 
Supp.  20;  McCann  v.  Neto  York  d  Q.  C.  R. 
Co.  50  App.  Div.  419,  67  N.  Y.  Supp.  748; 
Claywy  v.  Troy  d  L.  R.  Co.  88  Hun,  496,  34 
N.  Y.  Supp.  877. 

It  is  the  duty  of  a  person  driving  upon 
street-railway  tracks,  or  in  such  proximity 
to  them  as  to  interfere  with  the  operation 
of  cars,  to  use  reasonable  diligence  to  re- 
move from  the  tracks  so  as  to  give  a  car  an 
opportunity  to  proceed  upon  its  way  with- 
out hindrance. 

0'.Vtt7  V.  Dry  Dock,  E.  B.  d  B.  R.  Co.  129 
N.  Y.  125,  29  N.  E.  84;  Adolph  v.  Central 
Park  N.  d  E.  River  R.  Co.  76  N.  Y.  530; 
Johnson  v.  Brooklyn  Heights  R.  Co.  34  App. 
Div.  271,  54  N.  Y.  Supp.  547;   McCann  v. 


Ne^c  York  d  Q.  0.  R.  Co.  66  App.  Div.  419,. 

67  N.  Y.  Supp.  748. 

Plaintiff  must  show  an  absence  of  negli- 
gence contributing  to  the  injury. 

Weston  V.  '/rot/,  139  N.  Y.  281,  34  N.  E. 
780;  Wh<ilen  v.  Citizens'  Gaslight  Co.  151 
N.  Y.  70,  45  N.  E.  363;  Filer  v.  New  Ywrk 
C.  R.  Co.  49  N.  Y.  47,  10  Am.  Rep.  327; 
Wilds  V.  Hudson  River  R.  Co.  24  N.  Y.  430. 

If  the  negligence  of  the  deceased  contrib- 
uted to  the  injury,  the  plaintiff  cannot  re- 
cover, irrespective  of  the  defendant's  negli- 
gence. 

Haley  v.  Earle,  30  N.  Y.  208:  Wilds  v. 
Hudson  River  R.  Co.  24  N.  Y.  430. 

A  failure  to  avoid  an  apprehended  danger 
is  regarded  as  concurring  negligence. 

Thomp.  Neg.  S  172;  Broicti  v.  MiUcwukee 
d  St.  P.  R.  Co.  22  Minn.  105;  1  Shearm.  & 
Redf.  Neg.  5th  ed.  S  90. 

Where  the  catastrophe  is  the  result  of  the 
concurring  negligence  of  both  parties,  the- 
plaintiff  cannot  recover. 

Thomp.  Neg.  §  176;  Wilds  v.  Hudson 
River  R.  Co.  24  N.  Y.  430;  Johnson  v.  Hud^ 
son  River  R.  Co.  20  N.  Y.  65,  75  Am.  DoC. 
375;  Schneider  v.  Second  Ave.  R.  Co.  13a 
N.  Y.  583,  30  N.  E.  752. 

If  the  plaintiff  was  chargeable  with  neg- 
ligence in  entering  upon  the  tracks  when  the 
car  was  in  such  pro.ximity  as  to  indicate 
danger,  there  can  be  no  recovery. 

Thompson  v.   Buffalo   R.   Co.    145   N.    Y. 
196,  39  N.  E.  709;   Davenport  v.  Brooklyn 
City  R.  Co.   100  N.  Y.  632,   3  N.   E.   305; 
Mci'lain  v.  Brooklyn  City  R.  Co.  110  N.  Y. 
459,  22  N.  E.  10G2;  Goodman  v.  Metropoli- 
tan Street  R.  Co.  63  App.  Div.  84,  71  N.  Y. 
Supp.  177;  irr/ss  v.  Metropolitan  Street  R. 
Co.  33  App.  Div.  221,  53  N.  Y.  Supp.  419; 
'  Martin  v.  Third  Ave.  R.  Co.  27  App.  Div. 
•  .>2,  50  N.  Y.  Supp.  284;  Doller  v.  bnion  H. 
:Co.  7  App.  Div.  283,  39  N.   Y.  Supp.   770; 
rulhr  V.  Dcdcrick,  35  App.  Div.  93,  54  N. 
'  V.  Supp.  593;   Clancy  v.  Troy  d  L.  R.  Co. 
!  88  Hun,  496.  34  N.  Y.  Supp.  877;   Van  Pat- 
'  ten  V.  Schenectady  Street   R.  Co.   80   Hun, 
494,  30  N.  Y.  Supp.  501;   Coican  v.   Third 
Ave.   R.   Co.    16   N.  Y.   S.   R.  916,   1   N.   Y. 
Supp.  012;  Doyle  v.  Albany  R.  Co.  5  App 
Div.  601,  39  N.  Y.  Supp.  440;   Hickman  v. 
Nassau  Electric  R.   Co.   36  App.   Div.   376, 
oi}  N.  Y.  Supp.  751;  Curry  v.  Uochester  R. 
Co.  90  Hun,  230,  35  N.  Y.  Supp.  543 ;  Land^ 
rigan  v.  Brooklyn  Heights  R.  Co.  23  App. 
Div.   43,   48    N.   Y.    Supp.   454;    Barker    v. 
Savage,  45  N.  Y.  191,  0  Am.  Rep.  66. 

In  order  that  the  rule  applied  in  Daviea 
V.  Mann,  10  Mees.  &  W.  540,  shall  be  appli- 
cable, it  is  necessary  that  the  four  condi- 
tions which  follow  shall  concur,  namely — 
(1)  Tlie  negligence  of  the  plaintiff  or  the 
deceased,  as  the  case  may  be,  must  not  oc- 
cur at  a  time  when  the  danger  which  re- 
sults in  the  injuries  is  apparent.  (2)  The 
negligence  of  the  plaintiff  or  deceased,  which 
originally  placed  him  in  a  position  of  dan- 
ger, must  have  ceased,  and  he  must  be  in  a 


R.    A.    350;    TbompsoD    v.    Salt    Lake    Rapid 
Transit  Co.  (Utah)  40  L.  R.  A.  172:  and  Ploof 
V.   Hurlfngton  Traction  Co.    (Vt.)    43  L.  R.  A. 
3  0S. 
68  L.  R.  A. 


As  to  doctrine  of  last  clear  chance,  see  note 
to  Bo^an  v.  Carolina  C.  R.  Co.  (N.  C.)  55  L.  R. 
A.  418. 
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poeition  where  he  cannot  rescue  himself  by 
the  exercise  of  reasonable  care,  when  the 
negligence  occurs  upon  which  the  liability 
of  the  defendant  is  based.  (3)  The  defenJ- 
ant  must  be  advised  of  his  dangerous  posi- 
tion* (4)  After  being  so  advised  of  his 
dangerous  position,  the  defendant  must  be 
caaigeabie  with  some  subsequent  independ- 
ent negligence  which  results  in  the  injuries 
complained  of. 

UiLvies  V.  Mann,  10  Mees.  &  W.  546;  Aus- 
tin V.  Xcw  Jersey  S.  B.  Co.  43  N.  Y.  75,  3 
Am.  Rep.  663;  Uistler  v.  Long  Island  R.  Co, 
151  >J.  Y.  424,  35  L.  R.  A.  762,  45  N.  E. 
937;  McKeon  v.  Sleinway  R,  Co.  20  App. 
Div.  001,  47  N.  Y.  Supp.  374;  7  Am.  &  Eng. 
£uc.  Law,  2d  ed.  p.  381,  subd.  6. 

Mr.  Frank  C.  Sargent,  for  respondent: 

The  charge  fully  and  correctly  defined 
the  respective  rights  and  duties  of  the  mo- 
torman  and  of  plaintiff's  intestate  as  to  the 
street  at  the  point  in  question,  to  which 
portion  of  the  charge  no  exception  was 
taken  by  the  appellant. 

Latcson  v.  Mttropolitan  Street  R.  Co.  40 
App.  Div.  307,  57  N.  Y.  Supp.  997;  Brozek 
T.  Steinicay  R.  Co.  10  App.  Div.  360,  41 
N.  Y.  rfupp.  1017. 

The  law  will  not  hold  it  imprudent  in  a 
person  to  act  upon  the  assumption  that  an- 
other, in  his  conduct,  will  act  in  accordance 
with  the  rights  and  duties  of  both. 

A'ett^on  V.  New  York  C.  R.  Co.  29  N.  Y. 
383. 

The  trial  court  was  right  in  submitting  to 
the  jury,  as  a  question  of  fact,  the  question 
whether  plaintiff's  intestate  was  guilty  of 
contributory  negligence  in  driving  upon  the 
street-car  tracks  while  the  car  was  this  dis- 
tance away. 

Lauson  v.  Metropolitan  Street  R.  Co.  40 
App.  Div.  307,  57  N.  Y.  Supp.  997 ;  Johnson 
▼.  Rochester  R.  Co.  61  App.  Div.  12,  70  N. 
Y.  Supp.  113;  Buhrens  v.  Dry  Dock,  E.  B. 
d  B.  K.  Co.  53  Hun,  571,  6  N.  Y.  Supp.  224; 
Wiard  v.  Syracuse  Rapid  Transit  R.  Co.  109 
N.  Y.  594,  62  N.  E.  1101;  Smith  v.  Metro- 
politan Street  R.  Co.  7  App.  Div.  253,  40 
N.  Y.  Supp.  148;  Brozek  v.  Steimoay  R.  Co. 
10  App.  Div.  360,  41  N.  Y.  Supp.  1017. 

A  person  is  not  obliged  to  stop,  look,  and 
listen,  as  a  matter  of  law,  when  crossing 
from  one  side  of  a  city  street  to  the  other; 
but  the  question  is  this:  Did  the  person 
exerci&e  ordinary  care  in  what  he  did,  in 
view  of  all  the  surrounding  circumstances? 

Wiard  v.  Syracuse  Rapid  Transit  R.  Co. 
169  K.  Y.  594,  62  N.  E.  1101;  Smith  v.  Met- 
ropolitan Street  R.  Co.  7  App.  Div.  253,  40 
N.  Y.  Supp.  148;  Moehus  v.  Herrmann,  108 
N.  Y.  354,  15  N.  E.  415;  Belton  v.  Baxter, 
58  K.  Y.  411. 

Plaintiff  in  this  case  was  entitled  to  re- 
eorer,  under  the  facts  disclosed  by  the  evi- 
dence, even  though  her  intestate  was  guilty 
of  negligence  in  driving  upon  the  street-car 
tracks  in  the  first  instance. 

Costello  V.  Third  Ave.  R.  Co.  161  N.  Y. 
322,  55  N.  E.  897;  Wall  v.  New  York  C.  d 
H.  R.  R.  Co.  66  App.  Div.  599,  67  N.  Y. 
Supp.  519;  McKeon  y.  Steinucay  R.  Co.  20 
App.  Div.  601,  47  N.  Y.  Supp.  374;  Weitz- 
"iM  T.  Nassau  Elecirio  R.  Co.  33  App.  Div. 
M  L  R.  A. 


585,  53  N.  Y.  Supp.  905;  Button  v.  Hudson 
River  R.  Co.  lb  N.  Y.  248;  Grand  Trunk  R. 
Co.  V.  Ives,  144  U.  S.  409,  36  L.  ed.  486,  12 
Sup.  Ct.  Rep.  679;  Davies  v.  Mann,  10 
Mees.  &  W.  546. 

Contributory  negligence  upon  the  part  of 
the  injured  person  must  be  the  direct  and 
present  contributing  cause  of  his  injuries, 
and  not  a  mere  remote  cause,  in  order  to 
constitute  a  bar  to  his  right  to  recover. 

Distlci'  V.  Long  Island  R.  Co.  151  N.  Y. 
428,  35  L.  R,  A.  762,  45  N.  E.  937 ;  Austin 
V.  New  Jersey  S.  B.  Co.  43  N.  Y.  82,  3  Am. 
Rep.  663;  Costello  v.  Third  Ave.  R.  Co.  161 
N.  Y.  322,  55  N.  E.  897. 

It  was  a  fair  question  of  fact  for  the  jury 
to  determine  whether  plaintiff's  intestate 
was  guilty  of  negligence  in  driving  upon  the 
■street-car  tracks,  under  the  condiiiuns  sur- 
rounding him. 

Lauson  v.  Metropolitan  Street  R.  Co,  40 
App.  Div.  307,  57  N.  Y.  Supp.  997 ;  Johnson 
V.  Rochester  R.  Co.  61  App.  Div.  12,  70  N. 
Y.  Supp.  113;  Buhrens  v.  Dry  Dock,  E.  B. 
d  B.  R.  Co.  53  Hun,  571,  6  N.  Y.  Supp.  224; 
Brozek  v.  Steinway  R.  Co.  10  App.  Div.  360, 
41  N.  Y.  Supp.  1017;  Wiard  v.  Syracuse 
Rapid  Transit  R.  Co.  169  N.  Y.  24,  62  N. 
E.  1101. 

O'Brien,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  recovered  a  verdict  of  $5,- 
000  against  the  defendant  in  an  action  where- 
in the  latter  was  charged  with  negligently 
causing  the  death  of  George  H.  Rider,  the 
plaintiff's  husband  and  intestate,  on  the 
17th  of  September,  1900.  It  is  alleged  that 
the  deceased,  who  was  riding  in  a  covered 
delivery  wagon,  while  crossing  over  defend- 
ant's street-car  tracks  at  the  intersection 
of  two  streets,  was  struck  by  one  of  defend- 
ant's electric  cars,  which  caused  him  to  be 
thrown  to  the  pavement  in  such  a  severe 
and  violent  manner  as  to  subsequently 
cause  his  death.  The  judgment  entered  up- 
on the  verdict  has  been  unanimously  af- 
lirmed  by  the  appellate  division,  and  hence 
the  only  questions  presented  by  the  appeal 
are  those  raised  by  exceptions  to  the  cliarge 
of  the  learned  trial  judge  as  made,  and  tx> 
his  refusal  to  charge  as  requested  by  defend- 
ant's counsel. 

The  case  was  tried  and  submitted  to  the 
jury  upon  the  theory  that,  even  though  the- 
deceased  had  been  guilty  of  contributory 
negligence  in  driving  upon  the  track  under 
the  circumstances  disclosed  by  the  evidence, 
yet  such  negligence  on  his  part  would  not 
bar  a  recovery  if  the  jury  found  that  the 
accident  could  have  been  avoided  by  the  mo- 
torman  in  charge  of  the  car.  In  other 
words,  the  charge  of  the  court,  in  substance,, 
was  that,  although  deceased  negligently 
drove  upon  the  railway  track,  yet  the  plain- 
tiff could  recover  if  the  jury  was  satisfied 
that  the  motorman,  upon  seeing  that  the 
deceased  was  about  to  cross,  could,  by  the 
exercise  of  reasonable  care,  have  brought 
the  car  to  a  stop  before  the  collision  which 
resulted  in  the  injury.  In  order  to  clearly 
disclose  the  theory  upon  which  the  case  wa» 
submitted  to  the  jury,  it  will  be  necessary 


128 


New  Yobk  Coubt  of  Appeals. 


May, 


to  state  the  substance  of  the  charge.  The 
learned  trial  judge  stated  that,  assuming 
the  plaintiff's  evidence  to  be  correct  as  to 
where  the  car  was  when  the  deceased  at- 
tempted to  cross  the  track, — which  was 
from  35  .to  80  feet  back  of  him, — ^he  was 
"Chargeable  with  knowledge  that  it  was 
tiiere,  and,  the  act  of  the  deceased  being 
such  as  to  show  an  intention  to  cross  the 
street,  the  rule  of  law  was  that,  if  then,  in 
view  of  that  distance  of  the  car,  he  had  rea- 
sonable ground  to  suppose  that  he  could 
cross  in  safety,  he  would  not  be  chargeable 
with  contributory  negligence  as  matter  of 
law,  and  it  would  be  the  duty  of  the  motor- 
man  to  furnish  him  a  reasonable  opportu- 
nity to  cross;  that  if  the  jury  should  find 
that  he  did,  in  view  of  that  distance,  have 
reasonable  ground  to  believe  that  he  could 
-cross  in  safety,  and  if  then  the  motorman 
did  not  afford  him  a  reasonable  opportunity 
to  cross,  the  jury  would  have  the  right  to 
fiay  that  he  was  negligent,  and  that,  if  such 
negligence  was  the  cause  of  the  accident, 
that  would  furnish  a  basis  of  liability 
against  tlie  defendant.  He  also  called  the 
Attention  of  the  jury  to  the  evidence  on  the 
part  of  the  defendant  which  tended  to  show 
that  the  car  was  only  15  or  20  feet  away 
when  the  deceased  started  to  cross,  and 
that,  if  such  was  the  fact,  the  deceased 
ought  not  to  have  attempted  to  cross.  The 
car  was  moving  at  the  rate  of  6  to  9  miles 
4in  hour,  and  if,  under  these  circumstances, 
the  deceased  attempted  to  drive  upon  the 
track  in  front  of  the  car  only  15  feet  away, 
he  was  chargeable  with  neglij^ence.  He  fur- 
ther instructed  the  jury  substantially  as 
follows:  Assuming  that  the  deceased  was 
■careless  or  guilty  of  negligence  in  trjing  to 
cross  the  track  when  the  car  was  so  close 
that  he  knew,  or  ouglit  to  have  known,  that 
he  would  be  hurt  if  the  car  kept  on  at  the 
ordinary  speed,  still  it  did  not  follow  that 
there  could  be  no  recovery  against  the  de- 
fendant, for  the  law  is  that,  if  there  had 
been  negligence  on  the  part  of  the  deceased 
that  would  really  bring  about  the  result, 
still  if  the  defendant  could,  in  the  exercise 
of  reasonable  care,  have  avoided  the  acci- 
dent, it  was  .its  duty  to  do  so.  "It  is  a 
question  whether,  in  such  a  case,  the  de- 
fendant might,  by  the  exercise  of  reasonable 
<SLre  and  prudence,  have  avoided  the  conse- 
quences of  the  injured  party's  negligence; 
and  in  this  case  the  question  is  whether, 
when  it  became  app'arent  to  the  car  driver 
that  the  decedent  had  the  intention  of 
•crossing,  and  was  in  the  act  of  crossing, 
if  at  that  time  the  car  was  at  such  a  dis- 
tance that,  if  managed  with  the  exercise  of 
ordinary  and  reasonable  care,  the  collision 
<!Ould  have  been  avoided,  there  would  be  a 
basis  for  saying  that  the  defendant  was  still 
liable,  although  the  man  was  negligent  in 
trying  to  cross  the  track."  The  only  basis 
for  this  theory  of  the  case  is  found  in  the 
evidence  upon  the  part  of  the  plaintiff, 
which  tends  to  show  that  the  deceased  did 
not  sustain  the  injury  at  the  very  moment 
that  the  car  came  in  contact  with  the  vehi- 
•cle,  but  that  it  struck  the  rear  end  of  the 
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carriage,  and  then  carried  it  for  some  dis- 
tance along  the  track,  when  it  was  over- 
turned, and  thus  the  injury  resulted.  This 
accident  differs  from  all  such  accidents  at 
street  crossings  only  in  this  respect, — that 
the  injury  was  not  inflicted  upon  deceased 
at  the  instant  when  the  car  struck  the  vehi- 
cle, but  after  carrying  it  forward  upon  the 
track  for  a  distance,  which  is  claimed  by 
plaintiff  to  be  from  25  to  40  feet,  the  car- 
riage was  overturned,  and  the  driver  in- 
jured. It  is  claimed  on  the  part  of  the 
plaintiff  that  the  motorman  could  have 
stopped  the  car  within  the  space  of  8  feet 
of  the  vehicle,  while  on  the  part  of  the  de- 
fendant the  evidence  tended  to  show  that  it 
could  not  be  stopped  in  less  than  from  50 
to  60  feet*  It  will  thus  be  seen  that  the 
case  turned  largely,  if  not  entirely,  upon 
the  ability  of  the  motorman  to  stop  a  car 
moving  at  the  rate  of  from  6  to  9  miles  an 
hour  before  the  collision,  and  before  the  car- 
riage in  which  the  deceased  was  riding  was 
overturned.  The  defendant's  counsel  ex- 
cepted to  the  charge  of  the  court  with  ref- 
erence to  the  negligence  of  the  deceased  in 
ease  he  drove  upon  the  track  when  the  car 
was  anywhere  from  35  to  80  feet  away,  and 
he  requested  the  court  to  chargp  that  he  was 
not  permitted  to  take  even  doubtful  chances 
as  to  whether  there  was  sufficient  opportu- 
nity for  him  to  cross.  Tlie  court  declined 
to  I  harge  that  proposition,  and  the  defend- 
ant's counsel  excepted.  The  defendant's 
counsel  also  excepted  to  that  part  of  the 
charge  wherein  the  jury  were  instructed 
that  there  might  be  a  recovery  notwith- 
standing the  fact  that  the  deceased  was 
guilty  of  negligence  in  driving  upon  the 
tracks,  and  he  asked  the  court  to  instruct 
the  jury  that,  in  case  they  should  find  the 
deceased  guilty  of  negligence  in  driving  up- 
on the  tracks  as  he  di-d,  there  could  be  no 
rec(»very  in  the  action.  The  court  refused 
to  so  charge,  and  the  defendant's  counsel 
excopted.  It  will  be  seen,  therefore,  that 
the  jury  were  permitted  to  find  a  verdict 
against  the  defendant  notwithstanding  any 
negligence  on  the  part  of  the  deceased  in 
driving  upon  the  tracks,  provided  that  they 
couid  find  that  the  motorman  could  have 
stopped  the  car  before  it  upset  the  carriage 
in  which  the  deceased  was  riding. 

The  general  rule  is  that  in  an  action  to 
recover  damages  for  personal  injuries 
founded  upon  negligence  it  is  incumbent 
upon  the  plaintiff  to  prove  negligence  on  the 
part  of  the  defendant  and  the  absence  of 
contributory  negligence  on  the  part  of  the 
injured  party.  The  courts  have,  however, 
ingrafted  upon  this  rule  an  important  ex- 
ception, which  the  learned  trial  judge  evi- 
dently sought  to  apply  to  the  facts  in  the 
case,  and  that  is  that  the  contributory  neg- 
ligence of  the  injured  party  which  will  bar 
an  action  in  his  behalf  must  be  the  proxi- 
mate, and  not  a  remote  contributing,  cause 
of  the  injuiy.  The  plaintiff's  contributory 
negligence,  it  is  said,  must  not  only  be  a 
contributing  cause,  but  a  proximate,  and 
not  a  remote,  cause  of  the  injury.  The 
proximate  cause  of  an  event  must  be  held 
to  be  that  which,  in  a  natural  sequence,  un- 
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broken  by  any  new  cause,  produces  that 
erent,  and  wiUiout  which  that  event  would 
not  have  occurred.  The  plaintiff's  fault 
will  not  affect  his  cause  of  action  unless  it 
proximately  contributed  to  his  injury.  It 
must  be  a  proximate  cause  in  the  same  sense 
in  which  the  defendant's  negligence  must 
have  been  a  proximate  cause  in  order  to 
^Te  a  right  of  action.  Shearm.  &  Redf. 
Neg.  4th  ed.  §§  26,  94,  and  notes.  Contrib- 
utory negligence,  however  great,  is  no  de- 
fense to  an  action  for  damages  for  an  in- 
jury which  was  reckless,  wilful,  or  wanton. 
When  the  negligence  of  the  deceased  is  but 
A  remote  cause,  or  antecedent  of  the  injury, 
while  the  negligence  of  the  defendant  is 
made  the  proximate  cause  of  it,  then  the 
pUintiff  will  not  be  debarred  from  prose- 
cuting his  claim  by  his  negligence,  nor  will 
the  defendant  be  excused  from  the  conse- 
quences of  his.  2  Thomp.  Neg.  §  1905,  and 
notes. 

The  question  in  this  case  is  whether  this 
rule  can  be  applied  to  the  facts  here  in  any 
reasonable  or  practical  way.  The  contribu- 
tory negligence  of  the  injured  party  can- 
not be  taken  from  the  jury  except  in  cases 
where  it  is  clear  that  there  was  some  new 
act  of  negligence  on  the  part  of  a  defendant 
that  was  the  proximate  cause  of  the  injury. 
The  n^ligence  of  the  deceased,  if  any,  was 
substantially  concurrent  with  that  of  the 
defendant,  if  an/.  It  is  impossible  to  sep- 
arate that  part  of  the  transaction  which 
took  place  after  the  first  contact  of  the  car 
with  the  vehicle  from  what  took  place  be- 
fore. It  waa  all  one  transaction,  and  to  at- 
tempt to  divide  it  into  fragments,  and  im- 
pute one  part  ot  it  to  the  negligence  of  both 
parties  and  another  part  to  the  defendant's 
negligence  alone,  would,  as  it  seems  to  us, 
entirely  subvert  the  law  of  contributory 
negligence  as  applied  to  accidents  of  this 
character.  If  the  theory  upon  which  this 
case  was  tried  and  submitted  is  to  be  sanc- 
tioned, it  must,  we  think,  follow  that  in 
erery  case  based  upon  such  an  accident  the 
result  must  turn,  not  upon  the  general  rule 
ag  stated,  but  upon  the  exception;  or,  in 
other  words,  the  inquiry  must  be,  not 
whether  the  injured  party  was  negligent, 
but  whether  it  was  reasonably  possible  for 
the  defendant  to  have  avoided  the  accident. 
It  does  not  seem  to  us  that  the  exception 
to  the  general  rule  in  cases  of  this  charac- 
ter was  properly  applied  to  the  facts  in  this 
case.  There  is  no  doubt  that  it  is  a  well- 
recognized  exception  to  the  general  rule,  but 
its  application  will  be  best  illustrated  by  a 
reference  to  some  of  the  leading  cases  upon 
the  subject. 

One  of  the  leading  cases  in  the  English 
courts  is  Dalies  v.  Afwnit,  10  Mees.  &  W. 
546.  The  plaintiff  sued  the  defendant  for 
killing  a  donkey  which  the  former  had  fet- 
tered and  turned  into  a  highway  to  graze. 
It  appeared  at  the  trial  that  the  plaintiff, 
having  fettered  the  forefeet  of  the  donkey, 
tamed  it  into  a  public  highway,  and  at  the 
tinje  of  the  accident  the  donkey  was  graz- 
ing on  the  off  side  of  a  road  about  8  yards 
wide,  when  the  defendant's  wagon,  with  a 
team  of  three  horses,  coming  down  a  slight 
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descent  at  what  the  witness  termed  a 
"smartish"  pace,  ran  against  the  donkey, 
knocked  it  down,  and,  the  wheels  passing 
over  it;  it  died  soon  after.  The  donkey,  as 
already  stated,  was  fettered  at  the  time,  and 
it  was'  proved  that  the  driver  was  some  lit- 
tle distance  behind  the  horses.  The  learned 
judge  instructed  the  jury  that,  though  the 
act  of  the  plaintiff  in  leaving  the  donkey  on 
the  highway  so  fettered  as  to  prevent  his 
getting  out  of  the  way  of  carriages  travel- 
ing along  it  might  be  illegal,  still,  if  the 
proximate  cause  of  the  injury  was  attrib- 
utable to  the  want  of  proper  conduct  on  the 
part  of  the  driver  of  the  wagon,  the  action 
was  maintainable,  and  the  jury  found  a  ver- 
dict for  the  plaintiff.  Upon  a  review  of  the 
case  it  was  held  that  the  instructions  of  the 
trial  judge  were  correct,  the  court  holding 
that,  "although  the  ass  may  have  been 
wrongfully  there,  still  the  defendant  was 
bound  to  go  along  the  road  at  such  a  pace- 
as  would  be  likely  to  prevent  mischief. 
Were  this  not  so,  a  man  might  justify  the 
driving  over  goods  left  on  a  public  highway, 
or  even  over  a  man  lying  asleep  there,  or 
the  purposely  running  against  a  carriage 
going  on  the  wrong  side  of  the  road."  So 
that  all  the  case  decides  is  that  the  negli- 
gent act  of  the  owner  of  the  donkey  in  turn- 
ing it  fettered  into  the  highway  to  graze 
some  days  before  the  injury  was  the  remote, 
but  not  the  proximate,  cause  of  its  death. 
This  case  is  a  good  illustration  of  what  is 
meant  by  the  exception  to  the  general  rule, 
since  it  appears  that,  although  the  owner  of 
the  animal  was  originally  negligent  in  turn- 
ing it  into  the  road,  yet  this  negligence  was 
only  a  remote,  and  not  a  proximate,  cause 
of  the  injury. 

The  rule  and  its  application  is  illustrated 
in  the  case  of  McKeon  v.  Steinway  R.  Co. 
20  App.  Div.  601,  47  N.  Y.  Supp.  374.  In 
that  case  it  appeared  that  the  injured  party 
drove  his  horse  and  truck  up  to  the  door- 
way of  his  employer's  house,  and,  finding 
the  gate  locked,  with  a  view  of  departing, 
so  backed  up  his  horse  into  the  street  that 
the  rear  end  of  the  truck  projected  over  the 
eastern-bound  track  of  the  defendant's  trol- 
ley railroad  in  that  street.  He  then  saw  an 
approaching  car  upon  the  track,  and  pro- 
ceeded to  get  upon  the  wagon  to  drive 
away.  Before  he  was  able  to  do  so,  the  car 
collided  with  the  rear  end  of  the  wagon, 
causing  the  horse  to  run  away.  The  plain- 
tiff was  thrown  from  the  wagon  when  up- 
wards of  200  feet  from  the  place  of  colli- 
sion, and  fell  upon  the  same  track.  He  was 
then  unconscious,  and  was  injured  by  an- 
other car  of  the  defendant,  going  in  the 
same  direction,  a  few  minutes  later.  Two 
young  daughters  of  the  plaintiff,  seeing  the 
condition  of  the  horse  and  wagon,  looked  for 
and  discovered  the  plaintiff  on  the  track. 
One  of  them,  while  making  an  ineffectual 
effort  to  pull  him  from  the  track,  saw  the 
approaching  car,  and  both  of  them  screamed. 
Their  screams  were  heard  by  the  motorman 
and  some  others  on  the  car,  which  did  not 
stop  until  after  it  had  struck  the  plaintiff 
and  had  passed  the  place  where  he  was  ly- 
ing.    The  court  reversed  the  judgment  in 
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favor  of  the  defendant,  and  Judge  Bradley 
stated  the  principle  applicable  to  the  case 
in  these  words:  "The  negligence  of  a 
plaintiff  which  is  effectual  to  relieve  a  de- 
fendant from  liability  for  the  consequences 
of  his  negligence  must  be  proximate  in  such 
sense  as  to  contribute  concurrently  to  the 
result  complained  of.  Although  the  injury 
may  not  have  occurred  but  for  the  negli- 
g(ence  of  the  former,  his  antecedent  negli- 
gence may  not  be  concurrent  or  simultane- 
ous in  such  sense  as  to  relieve  the  latter 
from  the  consequences  of  his  negligence." 
It  will  be  seen  that  that  case  turned  upon 
the  point  that,  although  the  driver  of  the 
truck  might  have  been  originally  guilty  of 
negligence  in  backing  up  on  the  railroad 
track,  yet  that  negligence  was  the  remote 
cause  of  the  injury  only,  and  not  concurrent 
or  simultaneous  with  that  of  the  defendant. 
In  other  words,  after  the  negligence  of  the 
injured  party,  there  was  a  change  in  the 
situation,  and  a  new  act  of  negligence  was 
imputable  to  the  motorman,  which  the  court 
held  to  be  the  proximate  cause  of  the  in- 
jury-, 

Jn  Wasmer  v.  Delaware,  L.  d  W,  R.  Oo. 
80  N.  Y.  212,  36  Am.  Rep.  608,  it  appeared 
that  tne  plaintiff's  intestate  was  killed  by 
a  collision  with  one  of  the  defendant's  cars 
while  he  was  engaged  in  securing  his  horse 
and  wagon,  which  had  run  upon  the  track 
from  a  point  in  the  street  where  he  had  neg- 
ligently left  it.  Here  it  will  Be  seen  that 
the  negligence  of  the  deceased  consisted  en- 
tirely in  leaving  the  horse  and  wagon  in  the 
street.  The  deceased,  when  injured,  was 
upon  the  railroad,  trying  to  catch  his  horse, 
wnich  had  run  away;  and  it  was  shown 
that  the  railroad  could  have  avoided  the 
accident  by  the  exercise  of  reasonable  care 
on  the  part  of  the  engineer,  who  saw  the  de- 
ceased and  his  horse  upon  the  track  in  time 
to  avoid  the  accident.  There  the  negligent 
act  of  the  deceased  consisted  entirely  in  al- 
lowing his  horse  to  stand  in  the  street  un- 
tied, hitched  to  a  wagon,  which  resulted  in 
the  horse  becoming  frightened  and  running 
away.  He  followed  the  horse  and  wagon, 
and  found  them  on  the  railroad  track,  and 
while  attempting  to  secure  them  the  train 
ran  upon  them  when  he  was  in  full  view, 
and  it  could  have  been  stopped  in  time  to 
avoid  the  accident;  and  so  it  was  properly 
held  that  the  negligence  of  the  deceased  in 
leaving  the  horse  untied  vas  the  remote, 
and  not  the  proximate,  cause  of  the  injury, 
while  the  act  of  the  engineer  of  the  train  in 
running  upon  him  when  so  'ingoged,  and 
when  he  could  have  been  discoverod  in  time 
to  stop  the  train,  was  the  sole  proximate 
cause  of  the  injury.  The  principle  is  fre- 
quently illustrated  by  the  case  of  an  intoxi- 
cated person  who  lies  down  upon  a  railroad 
track  when  no  train  is  in  view.  That  is 
imquestionably  a  negligent  act,  but  if  he  is 
injured  by  a  passing  train,  after  being  dis 
covered  by  the  engineer  in  time  to  stop  the 
train  and"^  avoid  injuring  him,  then  the  in- 
jury may  be  imputed  solely  to  the  negli- 
gence of  the  railroad  as  the  sole  proximate 
rause,  his  own  negligence  being  so  remote 
MS  not  to  preclude  a  recovery.  If,  however, 
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the  same  person  had  gone  upon  the  trade  ii» 
full  view  of  an  approaching  train,  when 
there  was  no  reason  to  suppose  that  his 
presence  could  be  discovered  by  the  en^neer 
in  time  to  control  the  train  and  avoid  in- 
juring him,  then  the  act  of  the  injured  par- 
ty would  be  regarded  as  the  proximate  con- 
tributing cause  of  the  injury,  and  a  bar  to- 
any  recovery. 

But  we  are  unable  to  see  how  this  excep- 
tion to  the  general  rule,  as  illustrated  by 
the  cases  cited,  can  be  applied  to  the  facts 
of  this  case,  where  there  was  no  claim  that 
the  motorman  acted  wilfully  or  recklessly. 
The  claim  is  that  he  could  have  stopped  the 
car  within  the  space  of  8  feet,  and  thus 
avoided  the  result  of  the  negligence  of  the 
deceased.  The  negligence,  if  any,  was  sub- 
stantially concurrent  with  that  of  the  mo- 
torman, if  he  was  negligent  at  all.  Tbe- 
whole  collision  was  the  work  of  but  a  mo- 
ment of  time,  and  to  attempt  to  separate 
what  took  place  before  the  contact  of  the 
car  with  the  vehicle  from  what  took  place 
afterward  would  be  to  create  distinctions 
and  refinements  that  in  the  end  would  prac- 
tically abrogate  the  rule  in  such  cases  that 
the  injured  party  cannot  recover  when  his 
negligence  is  a  contributing  cause  of  the  in- 
jury. In  this  case,  ^f  the  deceased  was  in 
fact  negligent  in  driving  upon  the  track, 
when  the  approaching  car  was  so  near  as  to 
render  the  act  dangerous,  then  such  negli- 
gence cannot  be  regarded  as  remotely  con- 
nected with  the  accident,  within  the  mean- 
ing of  the  rule  stated,  but  a  proximate  con- 
current cause  which  precludes  a  recovery. 
Unless  the  character  of  the  accident  is  such 
that  it  can  be  fairly  said  that  the  negligence 
of  the  injured  party  is  but  a  remote  cause,^ 
the  exception  is  not  applicable.  It  is  ad- 
mitt.ed  that  upon  the  assumption  that  the 
act  of  the  deceased  in  driving  upon  the  track 
was  negligent,  there  could  be  no  recovery  if 
the  injury  resulted  from  the,  first  contact 
of  the  car  with  the  wagon.  But  since  it 
did  not,  and  the  pressure  of  the  car  upon 
the  wagon  was  not  relaxed  until  some  inap- 
preciable space  of  time  thereafter,  when  the 
horse  and  wagon  were  carried  forward  for 
some  distance,  the  negligence  of  the  deceased 
could  be  eliminated  from  the  inquiry,  and 
the  defendant  held  liable,  upon  the  sole 
ground  that  the  motorman  was  negligent  in 
not  bringing  the  car  to  a  stop  before  he 
did;  in  other  words,  that  under  such  cir- 
cumstances the  negligence  of  the  motorman 
was  the  sole  proximate  cause  of  the  injury, 
while  that  of  the  deceased  was  too  remote 
to  operate  as  a  defense.  This  theory  left 
nothing  to  the  jury  but  the  conduct  of  the 
motorman,  based  upon  nice  calculations  as 
to  the  distance  of  •the  car  from  the  crossing 
when  the  deceased  turned  to  drive  upon  the 
track,  the  speed  of  the  car,  and  the  ability 
of  the  motorman  to  stop  it  in  a  moment  of 
time.  The  practical  result  of  this  theory  is 
to  hold  that  at  the  moment  of  the  first  con- 
tact the  negligence  of  the  deceased  was 
proximate  and  contributory,  while  a  mo- 
ment afterwards  it  became  remote  and  im- 
iiiaterial.  This  involves  a  refinement  of 
reasoning  and  a  process  of  speculaticHi  that 
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is  searoely  practical  or  possible  in  the  de- 
termination of  the  rights  of  parties  in  con- 
troversies of  this  character.     It  permitted 
the  jury  to  divide  a  transaction  which  was 
in  itself  indivisible,  and  to  attribute  the  in- 
jury to  the  conduct  of  the  motorman  after 
the  first  contact  without  regard  to  the  neg- 
ligence of  the  driver  in  creating  the  situa- 
tion.   It  was,  we  think,  a  mistaken  appli- 
cation of  the  doctrine  that  a  remote  act  of 
the  injured   party,  though  negligent,   does 
not  bar   a   recovery   for   the  injury,   since 
there  was  no  place  for  its  proper  applica- 
tion to  the  facts  of  the  case.    There  must, 
undoubtedly,  be  a  causal  connection  between 
Uie  negligence  of  the  injured  party  and  the 
injury  itself;  but  his  fault  is  deemed  to  be 
the  juridical  cause  of  the  injury  when  it 
consists  of  such  an  act  or  omission  on  the 
part  of  a   responsible  human  being  as  in 
urdinaiy  and  natural  sequence  immediately 
results    in    such   injury.     This    is   what   is 
meant  by   the   term   "proximate  cause"  in 
any  inquiry   as   to   the   connection    of   the 
negligent    act   with    the     resultant   injury 
We  may  not  confound  the  act  with  its  exe- 
cution, nor  the  entire  act  with  the  last  part 
or  the  final   consummation,    and    by   that 
means  make  the  immediate  cause  the  remote 
cause.   Wharton,  N^.  1874,  §§  73,  155,  323. 
The   defendant's    responsibility    could     not 
have  been  determined  by  looking  merely  at 
the  consummation   of  the  injury,   but   the 
transaction  should  be  viewed  in  its  entirety, 
and,  if   the   deceased   was  guilty  of   negli- 
gence,  its   effect  upon  the  right  of  action 
could  not  be  eliminated  from  the  case  after 
the  first  contact  of  the  car  with  the  wagon. 
We  reoocnize  fully  the  force  of  the  rule  fliat 
the  negligence  of  the  injured  party  is  no  de- 
fence to  an  action  in  his  behalf  when  such 
negligence   is   connected   with   the  accident 
only  in  some  remote  way,  and  is  not  a  prox- 
imate concurrent  cause.    But  this  rule,  or 
rather  this  exception  to  a  general  rule,  has 
BO  application  to  a  case  like  the  one  at  bar, 
where  the  act  of  the  deceased  and  the  con- 
duct of   the   motorman   were  substantially 
i-oncurrent,  and  where  it  is  practically  im- 
possible to  separate  the  conduct  of  the  in- 
jured party  in  driving  upon  the  track  from 
:he  injury  itself.     Therefore  we  think  that, 
in  so  far  as  the  learned  trial  court  refused 
to  charge  that,  if  the  jury  found  that  the 
•ieeeased  was  negligent  in  going  upon  the 
track  as  he  did,  there  could  be  no  recovery, 
and    that    he    was    not   permitted    to   take 
doubtful  chances  as  to  whether  it  was  safe 
to  cross,  the  ruling  was  erroneous,  and  the 
rt^nest  should  have  been  charged. 

The    question   of   remote   and    proximate 
(-a  use  in  actions  of  negligence  opens  a  favor- 
able field  for  refined  and  speculative  reason- 
ing, as  will  be  seen  from  the  discussions  to 
be  found  in  the  books,  much  of  which  seems 
to  border  closely  on  casuistry.     But  there 
^rp  K»me  general  principles,  as  to  which  all 
a«rr(>e,  that  will  furnish  a  safe  guide  in  the 
«^9lntion  of  the  auestions  presented  by  this 
»ppeal-     One  is  tnat  in  determining  whether 
fhf  (-ause  of  the  accident  is  proximate  or 
remote  the  same  test  must  be  applied  to  the 
♦^•nduct  of  the  injured  party  as  is  to  be  ap- 
^^  L.  R.  A. 


plied  to  the  defendant.  The  conduct  of  the 
latter  cannot  be  judged  by  one  rule  and 
that  of  the  former  by  some  other  rule.  If, 
in  this  case,  the  motorman  had  been  injured 
by  the  collision,  instead  of  the  driver  of  the 
wagon,  and  the  former  had  sued  the  latter 
for  the  injury,  and  the  court  had  refused  to 
charge  that  Uie  motorman  could  not  recover 
if  his  want  of  due  care  in  the  management 
of  the  car  contributed  to  the  injury,  we 
would  then  have  practically  the  same  ques- 
tion as  we  have  now,  and  I  venture  to  sug- 
gest that  there  would  then  be  little  doubt 
with  respect  to  the  view  the  court  would 
take  in  regard  to  an  exception  to  such  a 
ruling.  Assuming  that  the  driver  negli- 
gently drove  upon  the  track,  and  at  the 
first  moment  of  contact  of  the  car  with  the 
wagon  the  motorman  was  killed  or  injured, 
could  there  be  a  recovery  in  his  behalf  irre- 
spective of  his  neglect  to  manage  the  car 
with  due  care?  Would  it  then  be  said,  as 
it  is  now,  in  regard  to  the  driver,  that, 
though  the  motorman  was  negligent,  yet  it 
was  only  the  remote,  and  not  the  proximate, 
cause  of  the  injury?  It  is  also  the  settled 
rule  in  all  actions  of  negligence  that,  where 
several  proximate  causes  contribute  to  an  ac- 
cident, and  each  is  an  efficient  cause,  with- 
out which  the  accident  would  not  have  hap- 
pened, it  may  be  attributed  to  all  or  any  of 
them,  but  it  cannot  be  attributed  to  a  cause 
unless  without  its  operation  the  accident 
would  not  have  happened.  Ring  v.  Cohoes, 
77  N.  Y.  83,  33  Am.  Rep.  574;  Taylor  v. 
Yonkers,  105  N.  Y.  202,  59  Am.  Rep.  492, 
11  N.  E.  642;  Securles  v.  Manhattan  R.  Co. 
101  N.  Y.  661,  5  N.  E.  66;  Ruppert  v. 
Brooklyn  Heights  R.  Co.  154  N.  Y.  90,  47 
N.  E.  971.  Assuming  that  the  act  of  the 
deceased  in  driving  upon  the  track  in  view 
of  the  approaching  car  was  at  least  one  of 
the  causes  of  the  accident,  without  which  it 
would  not  have  happened,  it  is  difficult  to 
see  why  the  defendant's  counsel  was  not 
entitled  to  have  the  court  charge  the  re- 
quest as  made.  The  (question  in  this  case 
turns  upon  the  exception  taken  to  the  re- 
fusal of  the  learned  trial  judge  to  charge 
the  general  rule  that  the  contributory  neg- 
ligence of  the  injured  party  will  defeat  a 
recovery.  Conceding,  as  we  do,  that  in 
some  cases  it  will  not,  we  do  not  think  that 
this  is  such  a  case.  It  cannot  reasonably 
be  asserted  that  there  was  any  new  act  of 
negligence  on  the  part  of  the  motorman  that 
could  deprive  the  defendant  of  the  benefit 
of  the  general  rule.  In  the  discussion  to 
be  found  in  the  books  upon  this  question 
some  expressions  are  used,  which,  when  ap- 
plied to  the  facts  of  this  case,  are  quite 
misleading.  It  is  often  said  that  a  rail- 
road may  not  run  into  a  party,  though  he  is 
on  the  track  through  his  own  n^ligence,  or 
run  over  him,  or  run  him  down.  No  one 
questions  that  proposition  when  we  bear  in 
mind  that  these  expressions  imply  a  wilful 
act,  or  at  least  an  act  which  clearly  might 
have  been  avoided  by  the  exercise  of  due 
care.  It  would  be  somewhat  of  an  exagger- 
ation to  apply  these  expressions  to  the  facts 
of  this  case.  The  motorman  did  not  run 
into  the  driver  of  the  wagon,  or  run  over 
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him,  or  run  him  down,  within  any  fair  or 
proper  meaning  of  those  terms  as  used  in 
the  law  of  negligence.  What  happened  was 
this:  The  driver  attempted  to  cross  the 
track  diagonally  when  the  approaching  car 
was  so  near  as  to  render  the  attempt  dan- 
gerous. He  toolc  the  chances  on  the  alert- 
ness of  the  horse  and  his  own  capacity  to 
jio  manage  him  as  to  get  out  of  the  way  of 
the  car.  The  motorman  had  reason  to  be- 
lieve that  the  driver  would  succeed,  so  he 
did  not  stop  the  car,  but  took  some  chances, 
ju.st  as  the  driver  did;  and  it  turned  out 
thnt  they  both  made  a  mistake  in  their  cal- 
culations, since  the  hind  wheel  of  the  wagon 
did  not  get  entirely  over  the  track  when  the 
car  collided  with  it.  A  few  inches  more, 
and  the  wagon  would  have  cleared  the 
track,  and  it  is  probable  that  these  few 
inches  were  lost  by  the  diagonal  course  that 
the  driver  took.  To  say  that  under  such 
circumstances  the  motorman  ran  the  driver 
down,  or  ran  into  him,  or  ran  over  him,  is 
simply  to  describe  an  accident  in  very  ex- 
travagant language.*  But  it  is  said  that 
such  was  the  finding  of  the  jury,  and  such 
the  import  of  the  verdict.  Grant  that  all 
that  is  so,  still  the  fact  remains  that  they 
reached  that  conclusion  under  a  charge  from 
the  court  which  permitted  them  to  disre- 
gard entirely  the  negligent  conduct  of  the 
driver  in  taking  such  chances  as  he  did,  and 
to  consider  only  the  question  whether  it  was 
iea«onabiy  possible  for  the  motorman  to 
avoid  the  consequences  of  the  driver's  neg- 
ligence. The  case  was  thus  made  to  turn 
upon  the  mistake  of  the  motorman  in  as- 
suming that  the  driver  would  get  out  of  the 
way  in  time,  and  the  conduct  of  the  driver 
in  going  upon  the  track  in  the  immediate 
presence  of  danger  was  thus  eliminated 
from  the  case. 

The  form  in  which  the  case  comes  here  is 
somewhat  embarrassing.  While  the  learned 
court  below  unanimously  affirmed  the  judg- 
ment, it  certified  that  there  were  questions 
of  law  involved  which  should  be  reviewed 
in  this  court;  but  there  was  no  opinion, and 
hence  we  have  not  the  benefit  of  the  views 
of  the  court  in  regard  to  any  of  the  ques- 
tions in  the  case.  All  the  questions  of  law 
presented  by  the  record  are  involved  in  the 
exceptions  which  we  have  considered.  In 
view  of  the  plaintiff's  theory  that  after  the 
first  contact  of  the  car  with  the  wagon  it 
still  kept  up  the  speed,  and  carried  both  the 
wagon  and  the  horse  farther  on  upon  the 
track  to  the  extent  of  40  feet  or  more,  and 
then  for  the  first  time  injured  the  deceased, 
there  was  a  fair  opportunity  for  the  court 
below  to  reverse  upon  the  facts  in  view  of 
the  evidence  upon  this  point.  But  we  must 
take  the  case  as  we  find  it,  and,  as  the  court 
unanimously  affirmed  the  judgment,  the  suf- 
ficiency of  the  proof  to  support  the  plain- 
tiff's theory  of  the  facts  cannot  be  consid- 
ered. The  exceptions,  however,  fairly  pre- 
sented the  question  whether  the  contribu- 
tory negligence  on  the  part  of  the  deceased 
— ^that  18  to  say,  his  act  in  driving  upon 
the  track,  if  negligent — ^was,  under  the  cir- 
cumstances of  the  case,  a  defense  to  the  ac- 
tion; and,  since  we  think  there  is  nothing 
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in  the  case  to  take  it  out  of  the  operation 
of  the  general  rule,  the  defendant  was  en- 
titled to  have  the  jury  so  instructed. 

Thf:  judgment  should  be  reversed,  and  a 
new  trial  granted;  costs  to  abide  the  event. 

Parker,  Ch.  J.,  and  Gray  and  Hftlgbt, 
JJ.,  concur. 

Vann,  J.,  dissenting: 

In  giving  my  reasons  for  dissenting  from 
the  conclusion  reached  by  the  majority  of 
the  court,  I  will  first  state  some  of  the  lead 
ing  facts,   which   the  jury  is  presumed  to 
have   found:      On   the    17th   of  September, 
1900,  at  about  6  P.  M.,  George  H.  Rider,  the 
plaintiff's  intestate,  was  seated  in  a  covered 
delivery    wagon,    slowly    driving    a    single 
horse   southerly   on   the   west   side    of    the 
double  tracks  of  the  defendant's  railroad  in 
Cortland    avenue,    Syracuse.     As     he    ap- 
proached a  street  which  intersects  said  ave- 
nue at  an  acute  angle,  he  turned  to  the  east, 
going  diagonally  across  the  tracks,  in  order 
to  enter  Raynor  avenue.    The  grade  at  thi« 
point  was  practically  level,  the  rails  were 
i  dry,  and  the  street  in  good  order.     As  he 
started  across,  he  looked  back  to  the  north 
toward  a  car  of  the  defendant  approaching 
from  behind,  which  was  then  from  35  to  100 
feet  away,   according  to  the  varying  esti- 
mates of  the  different  witnesses.  After  look- 
ing toward  the  car,  he  whipped  his  horst* 
with  the  lines,  but  before  he  got  across  the 
tracks  the  car  struck  the  wagon  in  the  rear 
as  it  was  moving  in  a  diagonal  direction  txt 
the  east.     The  motorman,  as  his  car  came 
up  to  the  wagon,  was  looking  in  the  face  of 
a  man  standing  on  the  front  platform,  with 
whom  he  was  engaged  in  conversation.    The' 
car  was  moving  at  the  rate  of  6  or  8  raileal 
an  hour,  and  uie  motorman  made  no  effort  | 
to.  check  its  speed  until  about  the  time  of 
the  collision.    He  was  then  moving  so  slowl) 
that  when  he  hit  the  wagon  it  was  not  over 
turned  at  first,  but  wjis  shoved  along  on  tl 
track.     Tlie   horse  fell,   sprang  up,   jerk( 
himself  loose,  and  ran  away.    Although 
danger  of  Mr.  Rider  was  obvious  to  the  dk 
torman,  and  he  could  have  stopped  the  eaj 
within  8  feet,  as  there  was  evidence  tendinf 
to  show,  he  did  not  stop,  but  kept  sho\iii 
the  wagon  along  for  a  distance  of  20  or  3 
feet,  when  it  tipped  over.     After  thus  cap 
sizing  the  wagon,  the  car  kept  on  for  froK 
5  to  15  feet  farther,  8ho>nng  the  wagon  alonf 
on   its  side,  before  it  stopped.     When  th| 
wagon  was  overturned,  Mr.  Rider  fell  oiif 
the  wagon  fell  upon  him,  and  he  was  undel 
it  as  it  was  shoved  forward  on  the  track  hj 
the  advancing  car.     When  the  car  stopped 
his  right  arm  was  through  the  front  whe« 
of  the  wagon,  his  left  arm  was  caught  in  th 
fender  of  the  car,  his  skull  was  fractured 
and  he  soon  died  from  the  injuries  thus  r( 
ceived.     The  question  presented  is  wheth€ 
the  plaintiff  can  recover,  even  if  her  inte< 
tate    was    negligent   in    driving    upon   tli 
tracks,  provided,  after  he  had  thus  reachd 
a  place  of  danger,  the  defendant,  by  the  em 
ercise  of  reasonable  care,  oould  have  avoidei 
running  over  him. 

Passing  by  the  conflict  in  the  evidence,  a| 
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to  whether  the  deceased  was  negligent  in' 
getting  on  the  track,  and  assuming  that  he 
was  negligent  in  this  respect,  it  does  not  fol- 
low that  the  defendant  was  absolved  from 
all  care,  and  could  run  over  him  with  im- 
punity. There  was  evidence  tending  to  show 
that  after  the  collision  the  car,  under  the 
circumstances,   could  have  been  stopped  in 
S  feet,  but  it  did  not  stop  until  it  had  shoved 
the  wagon  along  for  at  least  20  feet  to  the 
point  where  it  tipped  over,  and  even  then 
the  car  did  not  stop  until  it  had  shoved  the  i 
wagon  on  its  side,  with  the  deceased  under 
it,  for  15  feet  farther,  as  we  must  assume 
the  jury  found.     Can  we  say,  as  matter  of 
law,  that  the  motorman  was  justified  in  not 
stopping  the  car,  when  a  human  life  was  in 
§uch    imminent    peril,    and    he    could    have 
stopped  it  in  time  to  prevent  the  fatal  re- 
sult?    Such  a  rule  would  be  a  reproach  to 
jurisprudence,    and    an    encouragement    to 
reckless  conduct.     As  I   understand  it,  our 
law  is  not  subject  to  this  imputation,  but, 
on  the  other  hand,  the  humane  rule  is  in 
force    that,    notwithstanding    the    previous  I 
neg!igence  of  the  plaintiff,  if^  at  the  time 
Then  the  injuiy   was   committed,   it  might 
have  been  avoided  by  the  defendant  by  the 
excrci«?e  of  reasonable  care  and  prudence,  an 
action  will  lie  for  the  injury.     Coatcllo  v. 
Third  Ave.  R.  Co.   161  N.  Y.  317,  322,  55 
N.  E.  897;   Biitner  v.  Crosstoicn  Street  R.' 
Co.  153  N.  Y.  76,  82,  46  N.  E.  1044;  Warmer 
T.  DeUitrare,  L.  d  W.  R.  Co.  80  N.  Y.  212, ' 
36  Am.  Rep.  008;  Sillirnan  v.  LewiSy  49  N.  i 
y.  379:  Austin  v.  New  Jersey  8.  B.  Co.  43 
N.  Y.   75,   82,  3  Am.  Rep.  663;    Ualey  v.; 
Earle^  30  N.  Y.  208 ;   Weitzman  v.  Nassauu 
EUctric  R.  Co.  33  App.  Div.  585,  53  N.  Y. 
Sopp.  905;   McKcon  v.  Steimcay  R.  Co.  20 
App.  Div.   601,  47  N.  Y.  Supp.  374;   Bump 
V.  Sew   York,  N.  H.  d  H.  R.  Co.  38  App. 
Div.  60,  65  N.  Y.   Supp.   962,  Affirmed  on 
opinion  below,  165  N.  Y.  636,  59  N.  E.  1119; 
Kenycn  v.  New  York  C.  d  H.  R.  R.  Co,  5 
Hun.  479;  Rndley  v.  London  d  N.  W.  R.  Co. 
L.  R.   I  App.  Cas.  754;  Daviea  v.  Mann,  10 
Mees.  &  W.  546;  Ishell  v.  New  York  d  N.  H. 
R.  Co.  27  Conn.  393,  404,  71  Am.  Dec.  78; 
Trow  V.  Vermont  C.  R.  Co.  24  Vt.  487,  495, 
58  Am-  Dec.  191.    If  the  decedent  had  been 
injured  at  the  time  that  the  car  first  came 
in  contact  with  the  wagon,  then,  upon  the 
a^tuniption  that  he  was  negligent  in  getting 
<»n  the  tracks,  there  could  have  been  no  re- 
covery.    His  own  negligence  in  that  event 
would  have  been  a  concurring,  and  hence  a 
proximate,  cause,  even  if  the  defendant  had 
n^'gligently  run  against  the  wagon.    But  the 
injury  was  not  inflicted  when  the  car  struck 
the  wagon.     A  new  act  of  the   defendant, 
t^ommitted   after  the  first  contact,  was  the 
rause  «jf  the  injury.    It  was  the  shoving  of 
the  wagon  along,  after  the  motorman  knew 
nf   the   decedent's  peril,   without  stopping, 
when,  by  the  use  of  due  care,  he  could  have 
stopped   in   time  to  save  him,  that  caused 
his  death.     If  the  n^ligence  of  the  decedent 
was  the  remote,  and  the  negligence  of  the 
(iefendant  was  the  proximate,  cause  of  the 
accident,   it  is  conceded  that  the  plaintiff 
waa  entitled    to    recover.    Causes    are   not 
oieasured  bj  time,  but  by  events.    A  proxi- 
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mate  cause,  judicially  considered,  is  an  effi- 
cient act  of  causation  with  no  cause  inter- 
vening before  the  effect,  while  a  remote 
cause  is  one  that  is  separated  from  the  effect 
by  an  intervening  cause.  The  law  looks  at 
the  proximate  cause  only.  In  jure  non  re- 
viota  causa,  scd  proxhna  speclatur.  What 
was  the  proximate  cause  of  the  injury  in 
question?  It  was  the  failure  of  the  motor- 
man  to  stop  his  car,  after  he  saw  that  it 
had  collided  with  the  wagon,  in  time  to  pre- 
vent the  accident.  When  the  car  came  in 
contiict  with  the  wagon,  it  was  his  duty  to 
stop  as  soon  as  he  could;  and  he  could  have 
stopped  in  8  feet,  as  the  jury  is  presumed 
to  have  found,  upon  sufficient  evidence.  He 
not  only  failed  to  stop,  but  he  shoved  the 
wagon  along  for  more  than  three  times  the 
distance  within  which  he  could  have  stop- 
ped, and  the  death  of  the  intebtate  was  the 
natural  and  probable  result.  The  fact  that 
he  had  time  to  stop,  but  did  not,  shows  that 
the  negligence  of  the  decedent  and  that  of 
the  motorman  were  not  concurrent.  The 
one  preceded  the  other  by  time  enough  for 
the  motorman  to  discharge  the  duty  of 
prompt  action,  which  the  circumstances  re- 
quired. The  negligence  of  the  motorman  in- 
tervened between  the  negligence  of  the 
decedent  and  the  infliction  of  the  injury, 
and  thus  became  the  proximate  cause  there- 
of. The  negligence  of  the  decedent  was  re- 
mote, as,  between  it  and  the  injury,  another 
cause  intervened,  without  which  the  injury 
would  not  have  been  inflicte<l.  The  law  re- 
gards the  last  cause,  without  which  the  ac- 
cident could  not  have  happened,  as  the 
proximate  cause.  If  the  motorman  had 
time,  after  he  knew  that  the  decedent  was 
in  a  dangerous  situation,  to  think  and  act, 
and  tliereby  prevent  the  casualty,  the  jury 
could  find  him  guilty  of  negligence,  and  that 
negligence,  being  nearest  to  the  time  of  the 
injury,  was  proximate,  and  not  remote.  The 
prior  negligence  of  the  deceased  did  not  ex- 
cuse the  subsequent  negligence  of  the  motor- 
man,  not  make  the  latter  a  remote  cause  of 
the  accident,  because  he  had  the  last  clear 
chance  to  avoid  the  sacrifice  of  life.  While 
but  few  seconds  intervened  between  the  two 
causes,  they  were  as  efTective  as  so  many 
hours  would  have  been  to  make  the  latter 
cause  proximate,  provided  there  \vas  time 
enough  to  exercise  the  care  which  would 
have  prevented  tlie  later  cause  from  coming 
into  existence.  As  we  recently  held  in  an 
important  case:  "The  proximate  cause  of 
an  event  is  that  which,  in  a  natural  and 
continuous  sequence,  unbroken  by  any  new 
cause,  produces  that  event,  and  without 
which  that  event  would  not  have  occurred; 
and  the  act  of  one  person  cannot  be  said  to 
be  the  proximate  cause  of  an  injury  when 
the  act  of  another  person  has  intervened 
and  directly  inflicted  it."  LaidUiv)  v.  Sage^ 
158  N.  Y.  73,  44  L.  R,  A.  216,  52  N.  E.  679. 
In  CosteUo  v.  Third  Ave.  R.  Co.  161  N.  Y. 
317,  322,  55  N.  E.  897,  which  is  analogous 
in  fact  and  principle  to  the  case  now  before 
us.  Judge  Bartlett  said:  "Even  if  contrib- 
utory negligence  is  assumed  for  the  argu- 
ment's sake,  the  question  remains  whether 
the  defendant  might,  by  the  exercise  of  rea- 
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sonable  care  and  prudence,  have  avoided  the 
consequences  of  the  injured  party's  negli- 
gence. .  .  .  Was  the  plaintiff's  alleged 
contributory  negligence  the  direct  and  prox- 
imate cause  of  the  accident?  It  was  for  the 
jury  to  say  whether  this  injury  of  the  plain- 
tiff would  have  happened  if  the  motorman 
had  vigilantly  discharged  his  responsible  du- 
ties in  the  premises."  Page  322,  161  N.  Y., 
and  page  899,  55  N.  £.  In  a  late  case  in  the 
Supreme  Court  of  the  United  States  it  was 
held  that  "although  the  rule  is  that,  even 
if  the  defendant  be  shown  to  have  been 
guilty  of  negligence,  the  plaintiff  cannot  re- 
cover if  he  himself  be  shown  to  have  been 
guilty  of  contributory  negligence  which  may 
have  haa  something  to  do  in  causing  the  ac- 
cident, yet  the  conti-ibutory  negligence  on 
his  part  would  not  exonerate  the  defendant, 
and  disentitle  the  plaintiff  from  recovering, 
if  it  be  shown  that  the  defendant  might, 
by  the  exercise  of  reasonable  care  and  pru- 
dence, have  avoided  the  consequences  of  the 
plaintiff's  negligence.  .  .  .  The  jury  might 
well  be  of  opinion  that,  while  there  was 
some  negligence  on  his  part  in  standing 
where  and  as  he  did,  yet  that  the  officers 
of  the  boat  knew  just  where  and  how  he 
stood,  and  might  have  avoided  injuring  him 
if  tht-y  had  used  reasonable  care  to  prevent 
the  steamboat  from  striking  the  wharf  with 
unusual  and  unnecessary  violence.  If  such 
were  the  facts,  the  defendant's  negligence 
was  the  proximate,  direct,  and  efficient  cause 
of  the  injury."  Inland  d  Seaboard  Coasting 
Co,  V.  ToUion,  139  U.  S.  551,  558,  559,  35  L. 
ed.  270,  273,  11  Sup.  Ct.  Rep.  653,  655.  In 
a  still  later  case  the  same  court  said: 
''Although  the  defendant's  negligence  may 
have  been  the  primary  cause  of  the  injury 
complained  of,  yet  an  action  for  such  injury 
cannot  be  maintained  if  the  proximate  and 
immediate  cause  of  the  injury  can  be  traced 
to  the  want  of  ordinary  care  and  caution 
in  the  person  injured;  subject  to  this  quali- 
fication, which  has  grown  up  in  recent  years 
(having  been  first  enunciated  in  Daviea  v. 
Mann,  10  Mees.  &  W.  546)  :  That  the  con- 
tributory negligence  of  the  party  injured 
will  not  defeat  the  action  if  it  be  shown 
that  the  defendant  might,  by  the  exercise 
of  reasonable  care  and  prudence,  have 
avoided  the  consequences  of  the  injured 
party's  negligence."  Qrand  Trunk  R.  Co. 
v.  Ives,  144  U.  S.  408,  429,  36  L.  ed.  485, 
493,  12  Sup.  Ct  Rep.  679,  687.  The  ele- 
mentary writers  are  equally  emphatic.  The 
party  who  last  has  a  clear  opportunity  of 
avoiding  the  accident,  notwithstanding  the 
negligence  of  his  opponent,  is  considered 
solely  responsible  for  it.  "It  is  now  per- 
fectly well  settled  that  the  plaintiff  may 
recover  damages  for  an  injury  caused  bj' 
the  defendant's  negligence,  notwithstanding 
the  plaintiff's  own  negligence  exposed  him 
to  the  risk  of  injury,  if  such  injury  was 
more  immediately  caused  by  the  defendant's 
omission,  after  becoming  aware  of  the  plain- 
tiff's danger,  to  use  ordinary  care  for  the 
purpose  of  avoiding  injury  to  him.  We 
know  of  no  court  of  last  resort  in  which 
this  rule  is  any  longer  disputed,  althougli 
the  same  rule  in  substance,  but  inaccurately 
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stated,  has  been  made  the  subject  of  strenu- 
ous controversy.  But,  furthermore,  the 
plaintiff  should  recover,  notwithstanding  his 
own  negligence  exposed  him  to  the  risk  of 
injury,  if  tlie  injury  of  which  he  complains 
was  more  immeaiately  caused  by  the  omis- 
sion of  the  defendant,  after  having  sucli 
notice  of  the  plaintiff's  danger  as  would 
put  a  prudent  man  upon  his  guard,  to  use 
ordinary  care  for  the  purpose  of  avoiding 
such  injury.  It  is  not  necessary  that  the 
defendant  should  actually  know  of  the  dan- 
ger to  which  the  plaintiff  is  exposed.  It  is 
enough  if,  having  sufficient  notice  to  put  a 
prudent  man  on  the  alert,  he  does  not  take 
such  precautions  as  a  prudent  man  would 
take  under  similar  notice.  This  rule  is  al- 
most universally  accepted.  The  most  reck- 
less persistence  on  the  part  of  one  exposed 
to  danger  will  not  justify  another  in  con- 
sciously refraining  from  using  care  to  avoid 
injury  to  him."  1  Shearm.  &  Redf.  Neg.  5th 
ed.  §  99.  So  Mr.  Wharton  says :  "It  is  not 
enough  to  say  .  .  .  that,  *  if  the  injury 
would  not  have  occurred  had  it  not  been  for 
the  plaintiff's  negligence,  then  the  plaintift*'.s 
negligence  is  to  be  regarded  as  the  cause  of 
the  injury.  Of  multitudes  of  antecedents 
can  it  be  truly  said  that,  if  they  had  not  ex- 
isted, the  injury  would  not  have  occurred; 
yet  of  how  few  of  such  antecedents  can  it 
be  said  that  they  juridically  caused  the  in- 
jury." Wharton,  Neg.  4th  ed.  §  323.  In  a 
later  section  the  same  author  quotes  with 
approval  the  following  from  the  opinion  in 
Isbell  V.  New  York  d  N.  H,  R.  Co.  27  Conn. 
393,  404,  71  Am.  Dec.  78:  "A  remote  fault 
in  one  party  does  not,  of  course,  dispense 
with  care  in  the  oth^r.  It  may  even  make 
it  more  necessary  and  important^  if  thereby 
a  calamitous  injury  can  be  avoided,  or  an 
unavoidable  calamity  essentially  mitigated. 
Common  justice  and  common  humanity,  to 
say  nothing  of  law,  demand  this;  and  it  is 
no  answer  for  the  neglect  [of  it]  to  say  that 
the  complainant  was  first  in  the  wrong, 
since  inattention  and  accidents  are  to  a 
greater  or  less  extent  incident  to  human  af- 
fairs. Preventive  remedies  must  therefore 
always  be  proportioned  to  the  case  in  ita 
peculiar  circiunstances, — to  the  immineucy 
of  the  danger,  the  evil  to  be  avoided,  and 
the  means  at  hand  of  avoiding  it."  §  340. 
He  further  quotes  with  approval  from  Trow 
V.  Vermont  C.  R.  Co.  24  Vt.  487,  495,  58 
Am.  Dec.  191,  as  follows:  "Therefore,  if 
there  be  negligence  on  the  part  of  the  plain- 
tiff, yet  if,  at  the  time  when  the  injury  was 
committed,  it  might  have  been  avoided  by 
the  defendant  in  the  exercise  of  reasonable 
care  and  prudence,  an  action  will  lie  for  the 
injury.  So,  in  this  case,  if  the  plaintiff 
were  guilty  of  negligence,  or  even  of  posi- 
tive wrong,  in  placing  his  horse  on  the  road, 
the  defendants  were  bound  to  the  exercise 
of  reasonable  care  and  diligence  in  the  use 
of  their  road  and  management  of  the  en- 
gine and  train,  and  if,  for  want  of  that 
care,  the  injury  arose,  they  are  liable." 
§  341.  In  Patterson's  Railway  Accident 
liaw  the  following  may  be  found:  "That 
negligence  upon  the  part  of  the  plaintiff 
which  bars  his  recovery  from  the  defendant 
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must  have  been  a  proximate  cause  of  the! 
injury,  and  that  it  is  not  a  proximate,  but 
only  a  remote,  eause  of  the  injury,  when 
the  defendant,  notwithstanding  the  plain- 
tiff's n^Ugence,  might,  by  the  exercise  of 
ordinary  care  and  skill,  have  avoided  the 
doing  of  the  injury."  |  58.  "Although  a 
person  be  placed  in  peril  by  his  own  negli- 
gence or  that  of  another,  yet  tlie  unoffend- 
ing party  must  nevertheless  use  such  care, 
under  the  circumstances,  to  prevent  injury, 
as  a  person  of  ordinary  prudence  would  usu- 
ally exercise  in  the  same  predicament. 
.  .  If  A,  by  his  own  negligence,  be 
*  placed  in  a  peril  of  injury  from  B,  it  is  the 
duty  of  B,  on  discovering  A's  peril  to  use 
in  good  faith  whatever  opportunity  may  be 
pre?^ent  to  avoid  injury  to  A.  If  B  neglect 
to  do  this,  such  neglect,  and  not  the  pre- 
vious neglect  of  A,  w^ill  be  regarded  as  the 
proximate  cause  of  the  injury,  as  then,  for 
the  first  time,  it  may  be,  B  owes  A  a  duty 
to  use  some  degree  of  care  for  his  safety." 
Thomas,  Xeg.  360.  Judge  Thompson  lays 
down  the  rule  in  this  form:  "The  sound 
principle,  then,  is  that  the  defense  of  con- 
tributory negligence  is  not  available  where 
the  defendant  was  guilty  of  the  negligent 
act  or  omission  subsequently  to  tlic  time 
xvhen  he  ouffht  to  have  known  that  the  neg- 
ligence of  the  plaintiff  or  of  tl^e  person  in- 
jured had  created  a  position  of  peril." 
Thomp.  Neg.  2d  ed.  §  232.  'Die  learned 
author  further  says:  "The  courts  are  al- 
most universally  agreed  that,  notwithstand- 
ing the  fact  that  the  plaintiff  or  the  person 
injured  has  been  guilty  of  some  negligence 
in  exposing  his  person  or  property  to  an 
injury  at  the  hands  of  the  defendant,  yet, 
if  the  defendant  discovered  the  exposed  situa- 
tit»n  of  the  person  or  property  in  time,  by 
the  exercise  of  ordinary  or  reasonable  care 
after  so  discovering  it,  to  have  avoided  in- 
jurin<^  it,  and  nevertheless  failed  to  do  so, 
the  contributory  negligence  of  the  plaintiff 
or  of  the  person  injured  does  not  bar  a  re- 
covery of  damages  from  the  defendant."  fi 
238.  *'The  fact  that  one  has  placed  himself 
in  a  place  of  danger  can  never  be  an  excuse 
for  another  carelessly  or  recklessly  injuring 
him.  It  may  be  said  in  such  a  case  the 
negligence  of  the  plaintiff  only  put  her  in 
a  position  of  danger,  and  was  Uierefore  only 
the  remote  cause  of  the  injury,  while  tlie 
sulirequent  intervening  negligence  of  the  de- 
fendant was  the  proximate  cause."  Healey 
V.  Dry  Dock,  E.  B.  d  B.  R,  Co.  14  Jones  & 
S.  473,  481.  I  think  that  the  negligence  of 
the  defendant  was  the  "proximate"  cause  of 
the  injury,  as  that  word  is  understood  by 
the  courts  and  elementary  writers,  and  that 
the  defendant,  after  notice  of  the  decedent's 
danger,  could  not  negligently  run  him  down, 
any  more  than  it  could  wilfully  run  him 
down.  I  regret  that  the  court  is  about  to 
lay  down  a  rule  which  will  permit  one  man 
to  negligently  run  over  another  whenever 
the  latter,  by  his  own  negligence,  gets  into 
a  place  of  danger,  even  if  the  former  discov- 
ers it  in  time  to  save  him  by  using  rea- 
«tmbl«  care.  Such  a  rule  puts  life  and  limb 
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in  peril,  and  withholds  from  the  citizen  the 
protection  which  it  is  the  duty  of  courts  to 
pro\ide.    My  vote  is  in  favor  of  affirmance. 

Bartlett  and  Martin,  JJ.,  concur  with 
Vann,  J. 


NATIONAL  PROTECTIVE  ASSOCIATION 
OF  STEAM  FITTERS  k  HELPERS  el 
aL,  Appts., 

V. 

James  M.  CUMMING  et  al,  Respta, 

(170  N.  Y.  315.) 

Blembera  of  a  labor  orsanlKiitlon  are 
mot  llnble  for  causing  the  discharge  of  non- 
members  by  notifying  the  common  employer 
that  they  will  stop  work  unless  nonmembers 
are  dis^'harged.  and  will  not  be  enjoined  from 
so  doing  where  they  act  for  the  good  of  their 
organization,  and  not  from  malice  or  a  da* 
sire  to  injure  others. 

(Vann,  Bartlett,  and  Martin,  J  J.,  distent,) 

(April  1,  1902.) 

APPEAL  by  plain tiiTs  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme CouTt,  First  Department,  reversing 
a  judfrment  of  a  Special  Term  for  New 
York  County  in  plaintiflfs*  favor  in  an  ac- 
tion brought  to  enjoin  defendants  from  in- 
terfering wtih  plaintiffs'  right  to  work. 
Affirmed. 

The  facts  are  stated  in  the  opinions. 

Mcftsra,  Moonej  ic  Shlpman,  for  appel- 
lants ! 

Plaintiffs  are  in  the  position  of  having 
their  right  to  labor  or  to  furnish  labor  en- 
tirely subverted  or  at  the  mercy  of  the  de- 
fendants if  the  injunction  is  not  continued. 

The  Constitution  of  the  United  States 
and  the  Constitution  of  the  stat^  of  New 
York  provide  that  no  perscm  sluill  be  de- 


NoTK. — That  it  is  lawful  for  employees  to 
strike  is  held  In  Vegelahn  t.  Guntner  (Mass.) 
35  L.  R.  A.  722.  though  a  patrol  of  strikers 
was  there  held  to  be  unlawful. 

Some  cases  denying  the  lawfulness  of  strikes 
are  cited  In  a  note  to  Casey  v.  Cincinnati  Typo- 
graphical Union,  No.  8  (C.  C.  B.  D.  Ohio)  12 
L.  H.  A.,  on  page  193.  This  note  also  contains 
authorities  on  various  phases  of  conspiracies 
by  employees. 

As  to  right  to  Injunction  to  restrain  repre- 
sentatives of  labor  organization  from  enticing 
employees  to  break  their  contracts  not  to  be- 
come members  of  the  union,  see  Flaccus  v. 
Smith  (Ta.)  54  L.  R.  A.  640. 

As  to  boycott  by  trades  unions  or  strikers, 
see  also  Toledo,  A.  A.  ft  N.  M.  R.  Co.  v.  Penn- 
sylvania Co.  (C.  C.  N.  D.  Ohio)  10  L.  R.  A. 
397  ;  Toledo,  A.  A.  ft  N.  M.  R.  Co.  v.  I'ennsyl- 
vania  Co.  (C.  C.  N.  D.  Ohio)  19  L.  R.  A.  387; 
Waterhouse  v.  Comer  (C.  C.  8.  D.  Ga.)  19  L. 
R.  A.  403;  Coeur  d'Alene  Consol.  MIn.  Co.  v. 
Miners*  Union  of  Wardner  (C.  C.  D.  Idaho)  19 
L.  R.  A.  382 ;  Lucke  v.  Clothing  Cutters'  ft  T. 
Assembly  No.  7307.  K.  of  L.  (Md.)  19  L.  R.  A. 
408;  Macauley  Bros.  v.  Tierney  (R.  I.)  37  L. 
R.  A.  455 ;  Beck  v.  Railway  Teamsters*  Pro- 
tective Union  (Mich.)  42  L.  R.  A.  407;  and 
Marx  ft  H.  Jeans  Clothing  Co.  v.  Watson  (Mo.) 
oU  L.  R.  A.  051. 


136 


IsEw  YoBK  Court  of  Appeals. 


Apr.^ 


prived  of  life,  liberty,  or  property  without 
due  process  of  law.  And  this  can  never  be 
abridged;  least  of  all,  by  the  acts  of  a  set 
of  persons  in  combination  to  effect  injury 
to  others  for  the  sake  of  gain  for  them- 
selves. 

People  V.  Oillaon,  109  N.  Y.  389,  17  N.  E. 
343;  Ulaugkter-House  Cases,  16  Wall.  116, 
21  L.  ed.  421;  Re  Jacobs,  33  Hun,  377,  Af- 
firmed in  98  N.  Y.  98,  50  Am.  Rep.  636; 
Dav^is  V.  Zimmerman,  91  Hun,  489,  36  N. 
Y.  Supp.  304;  Coeur  d'Alene  Consol,  Min. 
Co.  V.  Miners'  Union  of  Wardner,  19  L.  R. 
A.  382,  51  Fed.  260. 

If  two  or  more  persons  conspire  to  pre- 
vent another  from  exercising  a  lawful  trade 
or  calling,  or  doing  any  other  lawful  act, 
by  force,  threats,  intimidation,  or  by  inter- 
fering or  threatening  to  interfere  with  tools, 
implements,  or  property  belonging  to  or 
used  by  another,  or  with  the  use  or  employ- 
ment thereof,  each  of  them  is  guilty  of  a 
misdemeanor. 

Penal  Code,  §  168. 

Merely  because  an  act  is  or  may  be  crimi- 
nal is  no  reason  why  its  coinmission  should 
not  be  enjoined  by  a  court  of  equity. 

Davis  V.  Zimmerman,  91  Hun,  489,  36  N. 
Y.  Supp.  304;  Cumberland  Glass  Mfg.  Co. 
V.  Glass  Bottle  Blmvers*  Asso.  59  N.  J.  Eq. 
49,  46  Atl.  210;  Curran  v.  Galen,  152  N. 
Y.  37,  37  L.  R.  A.  802,  46  N.  E.  297;  Quinn 
V.  Leathern  [1901]  A.  C.  495;  Plant  v. 
Woods,  176  Mass.  492,  51  L.  R.  A.  339,  57 
N.  E.  1011;  Moran  v.  Dunphy,  177  Mass. 
485,  52  L.  R.  A.  115,  59  N.  E.  125;  State 
v.  Donaldson,  32  N.  J.  L.  151,  90  Am.  Dec. 
649;  Van  Horn  v.  Van  Horn,  52  N.  J.  L. 
284,  10  L.  R.  A.  184,  20  Atl.  485 ;  Lucke  v. 
Clothing  Cutters*  d  T.  Assembly  No.  7,507, 
K.  of  L.  77  Md.  405,  19  L.  R.  A.  408,  26  Atl. 
505;  Arthur  V,  Oakes,  25  L.R.A.414,4  Inters. 
Com.  Rep.  744,  11  C.  C.  A.  209,  24  U.  S. 
App.  239,  63  Fed.  323;  Callwn  v.  Wilson, 
127  U.  S.  540,  32  L.  ed.  223,  8  Sup.  Ct  Rep. 
1301;  Toledo,  A.  A.  d  N.  M.  R.  Co.  v.  Penn- 
sylvania Co.  19  L.  R.  A.  387,  5  Inters.  Com. 
Rep.  522,  54  Fed.  730;  Angle  v.  Chicago, 
St.  P.  M.  d  0.  R.  Co.  151  U.  S.  1,  38  L.  ed. 
55,  14  Sup.  Ct.  Rep.  240;  Jackson  v.  Stan- 
field,  137  Ind.  592,  23  L.  R.  A.  688,  36  N. 
K  345,  37  N.  E.  14;  State  ex  rel.  Dumer 
V.  Huegin,  110  Wis.  189,  85  N.  W.  1046; 
Martens  v.  Reilly,  109  Wis.  464,  84  N.  W. 
840;  Jones  v.  Stanly,  76  N.  C.  355;  Has- 
kins  V.  Royster,  70  N.  C.  601,  16  Am.  Rep. 
780;  Lally  v.  Cantwell,  30  Mo.  App.  524; 
Mapstrick  v.  Ramge,  9  Neb.  390,  31  Am. 
Rep.  415,  2  N.  W.  739;  Doremus  v.  Henties- 
ay,  62  111.  App.  391;  Dickson  v.  Dickson, 
33  La.  Ann.  1261;  Chiplcy  v.  Atkinson,  23 
Fla.  206,  1  So.  934;  Crump  v.  Com.  84  Va. 
927,  6  S.  E.  620;  Perkins  v.  Pendleton,  90 
Me.  166,  38  Atl.  96;  1  Eddy,  Combinations, 
S  617,  p.  416;  Casey  v.  Cincinnati  Typo- 
graphical Union,  No.  5,  12  L.  R.  A.  200, 
45  Fed.  135;  Coming  v.  Troy  Iro^v  d  Nail 
Factory,  40  N.  Y.  206;  Golden  v.  New  York 
Health  Department,  21  App.  I>iv.  420,  47 
N.  Y.  Supp.  627. 

The  plaintiffs  are  entitled  to  the  injunc- 
tion against  the  defendants,  for  the  inva- 
sion of  their  rights, 
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Merely  to  persuade  a  person  to  break  his 
contract  may  not  be  wrong  in  law  or  in 
fact;  but  if  the  persuasion  oe  used  for  the 
indirect  purpose  of  injuring  the  plaintiff*, 
or  of  benefiting  the  defendant  at  the  expense 
of  the  plaintiff,  it  is  a  malicious  act,  which 
is  in  law  and  in  fact  a  wrong  act,  and  there- 
fore a  wrongful  act,  and  Sierefore  an  ac- 
tionable act  if  injury  follows  from  it. 

Botnen  v.  Hall,  L.  R.  6  Q.  B.  Div.  338; 
Mogul  S.  8.  Co.  v.  McGregor,  L.  R,  23  Q.  B. 
Div.  598;  Pa'kins  v.  Pendleton,  90  Me.  166, 
38  Atl.  96;  Chipley  v.  Atkinson,  23  Fla. 
206,  1  So.  934;  Angle  v.  Chicago,  St.  P.  M, 
d  0.  R.  Co.  151  U.  S.  1,  38  L.  ed.  55,  14  Sup. 
Ct.  Rep.  240;  Nashville,  O.  d  St.  L.  R.  Co. 
v,  McConnell,  82  Fed.  65;  Jones  v.  Stanly, 
76  N.  C.  355;  Haskins  v.  Royster,  70  N.  C. 
601,  10  Am.  Rep.  780;  Moran  v.  Duni-hy, 
177  Mass.  485,  52  L.  R.  A.  115,  59  N.  E. 
125;  Rici  v.  Manley,  66  N.  Y.  82,  23  Am. 
Rep.  30;  Rich  v.  New  York,  C.  d  H.  R.  R. 
Co.  87  N.  Y.  399;  Bc7iton  v.  Pratt,  2  Wend. 
385,  20  Am.  Dec.  623;  Taff  Vale  R.  Co.  v. 
Amalgamated  Soc.  [1901]  A.  C.  431;  Win- 
ter v.  Hamm,  5  N.  Y.  Civ.  Proc.  Rep.  196; 
Van  Acmam  v.  Bleistcin,  102  N.  Y.  360,  7 
N.  E.  537,  Affinning  32  Hun,  316;  Cutting 
V.  Marlor,  78  N.  Y.  454,  AflTirming  17  Hun, 
573;  Rauls  v.  Deshler,  3  Keyes,  572;  Pe- 
terson  v.  Western  U.  Teleg.  Co.  75  Minn, 
308,  43  L.  R.  A.  581,  77  N.  W.  985;  Mana- 
sha  V.  Royal  Ben.  Soc.  21  Misc.  474,  47  N. 
Y.  Supp.  629;  Mott  v.  Consumers*  Ice  Co, 
73  N.  Y.  647;  Lucke  v.  Clothing  Cutters*  d 
T.  Assembly  No.  7507,  K.  of  L.  77  Md.  405, 
19  L.  R.  A.  408,  26  Atl.  505;  Emack  y. 
Konc,  34  Fed.  47;  Davis  v.  Zimmerman,  91 
Hun,  489,  36  N.  Y.  Supp.  303;  Sun  Pnnting 
d  Pub.  Asso.  Y.  Dclaney,  48  App.  Div,  623, 
62  N.  Y.  Supp.  750. 

There  is  proof  of  a  conspiracy  sufficient 
to  entitle  the  plaintiffs  to  the  injunction. 

6  Am.  &  Eng.  Enc.  Law.  p.  864;  1  Eddy, 
Combinations,  §  3G8,  p.  240. 

In  a  civil  action  for  conspiracy  the  gist 
of  the  action  lies  in  the  harm  done  or  dam- 
age inflicted,  and  not  in  the  mere  fact  of 
conspiracy;  and  therefore  a  judgment  may 
be  recovered  against  only  one  of  the  con- 
spirators.' 

Keit  V.  Wyman,  67  Hun,  337.  22  N.  Y. 
Supp.  133;  Gnffing  v.  Diller,  50  N.  Y.  S.  R. 
435,  21  N.  Y.  Supp.  407;  Buffalo  Lubricat- 
ing Oil  Co.  V.  Standard  Oil  Co.  42  Hun, 
153:  Uutchins  v.  Hutchins,  7  Hill,  104; 
SavUe  V.  Roberts,  1  Ld.  Raym.  378;  People 
V.  Duke,  19  Misc.  294,  44  N.  Y.  Supp.  336 ; 
Buffalo  Lubricating  Oil  Co,  v.  Ereiest,  30 
Hun,  588  ;*  John  D.  Park  d  Sons  Co.  v.  Na- 
tional Wholesale  Druggists*  Asso.  30  App. 
Div.  514,  52  N.  Y.  Supp.  475;  State  v.  Don- 
aldson, 32  N.  J.  L.  157,  90  Am.  Dec.  649; 
Gatzow  v.  Bncning,  106  Wis.  1,  49  L.  R.  A. 
475,  81  N.  W.  1003;  Old  Dominion  S.  8.  Co. 
v.  McKcnna,  30  Fed.  60;  Hopkins  v.  Oxley 
Stave  Co.  28  C.  C.  A.  99,  49  U.  S.  App.  709, 
83  Fed.  912;  Thomas  v.  Cincinnati,  N.  0.  d 
T.  P.  R.  Co.  4  Inters.  Com.  Rep.  788,  62 
Fed.  803;  Coons  v.  Chrystie,  24  Misc.  296, 
53  N.  Y.  Supp.  669 ;  Atcheson  v.  Mallon,  43 
N.  Y.  147,  3  Am.  Rep.  078;  Judd  v.  Har- 
Hngiorv,  46  N.  Y.  S.  R.  925,  19  N.  Y.  Supp. 
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412;  People  v.  Sheldon,  139  N.  Y.  282,  23 
L,.  R.  A.  221,  34  N.  E.  785;  Fisher  v.  Bush, 
35  Hun,  643;  Crawford  v.  Wick,  18  Ohio 
St-  190,  98  Am.  Dec.  103;  Mitchel  v.  Rey- 
nolds j  1  P.  Wms.  181;  Rosa  v.  Badgleer,  21 
Wend.  166;  Weller  v.  Hersee,  10  Hun,  433. 
The  plaintiff  the  National  Protective  As- 
sociation is  entitled  to  the  injunction 
against  the  defendants. 

Where  interference  with  members  of  a 
corporation  accomplishes  an  inter! erence 
with  the  corporate  purposes,  that  is  an  in- 
jury to  the  corporation  which  the  courts 
will  redress. 

Baltimore  A  P,  R.  Co,  v.  Fifth  Baptist 
Church,  108  U.  S.  329,  27  L.  ed.  743,  2  Sup. 
Ct.  Rep.  719:  Church  of  Holy  Apostles  v. 
yew  York  Elev.  R.  Co,  21  App.  Div.  47, 
47  N.  Y.  Supp.  418;  Re  Jacobs,  33  Hun, 
377,  Affirmed  in  98  N.  Y.  98,  50  Am.  Rep. 
636:  People  v.  Barondess,  61  Hun,  585,  16 
N.  Y.  Supp.  436. 

The  plaintifl's  have  suffered  damage  by 
the  acts  of  the  defendants. 

If  any  wrong  was  proved,  the  plaintiffs 
thereupon  became  entitled  to  damage,  al- 
though no  proof  whatever  was  offered  of  the 
resultant  damage  from  a  pecuniary  stand- 
point. 

^oore  V.  New  York  Elev.  R.  Co.  4  Misc. 
132,  23  N.  Y.  Supp.  863 ;  Searles  v.  CrotUc, 
38  How.  Pr.  324. 

Mr.  lieviiL  L.  Brown,  with  Mr.  Charles 
Stechler,  for  respondents: 

Nothing  unlawful  is  alleged  in  the  com- 
plaint, and  there  is,  in  consequence,  a  fail- 
ure to  state  a  cause  of  action.  ,  The  sole 
cause  of  the  complaint  is  the  peaceable 
withdrawal  of  members  of  the  defendants' 
associations  from  places  where  members  of 
the  plaintiff  corporation  were  employed, 
and  threats  to  continue  such  action. 
Trades*  organizations  have  the  right,  by 
pursuing  this  method,  to  secure  employment 
for  their  members,  and  if  any  injury  re- 
sults in  consequence  it  is  damnum  abi^que 
injuria. 

Sinsheimer  v.  United  Oarmeni  Workers^ 
77  Hun,  215,  28  N.  Y.  Supp.  321;  Tallman 
r,  aaillard,  27  Misc.  115,  57  N.  Y.  Supp. 
419;  Reform  Club  of  Masons  d  Plasterers, 
L.  A,  706,  K.  of  L.  v.  Laborers*  Union  Pro- 
tective Socr.  29  Misc.  247,  60  N.  Y.  Supp. 
388. 

No  questions  of  public  policy  or  sup- 
posed public  interests  are  involved  in  this 
case,  and,  even  if  they  wejre,  there  is  no  such 
thing  in  the  law  as  public  policy,  beyond 
what  is  to  be  found  in  the  Constitution  and 
laws  of  the  state. 

Bollis  V.  Drem  Theological  Seminary,  95 
y.  Y.  172;  Cross  v.  United  States  Trust  Co. 
131  N.  Y.  344,  15  L.  R.  A.  606,  30  N.  E.  125. 
Laborers  have  the  absolute  right  to 
choose  with  whom  they  shall  associate  in 
plying  their  trade,  and  if  an  injury  results 
to  another  in  consequence  of  the  exercise  of 
this  absolute  right,  it  is  damnum  absque 
injuria, 

Curran  v.  Oalen,  152  N.  Y.  36,  37  L.  R. 

A.  802,  46  N.  E.  297;   Collins  v.  American 

Vetrs  Co.  34  Misc.  260,  69  N.  Y.  Supp.  638. 

The    by-law    complained    of,    prohibiting 
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the  members  of  the  Enterprise  Association 
from  working  with  nonunion  men,  was  a 
lawful  exercise  of  their  constitutional 
rights,  and  affords  no  basis  for  the  alleged 
cause  of  action. 

Thomas  v.  Musical  Mut.  Protective  Un- 
ion, 121  N.  Y.  45,  8  L.  R.  A.  175,  24  N.  E. 
24. 

A  wrongful  act  or  omission  is  a  distinct 
factor  or  element  of  a  tort. 

Moak's  Underbill,  Torts,  p.  5;  Butt  r. 
Imperial  Qas  Co.  L.  R.  2  Ch.  158. 

There  is  no  tort  in  a  threat,  unless  the 
acts  threatened  are  unlawful. 

Reynolds  v.  Plumbers*  Material  Protect- 
ive Asso.  30  Misc.  716,  63  N.  Y.  Supp.  303; 
Ulery  v.  Chicago  Live  Stock  Exchange,  54 
111.  App.  233;  McPherson  v.  Cox,  86  N.  Y. 
478;  People  v.  Radt,  16  N.  Y.  Crira.  Rep. 
174,  71  N.  Y.  Supp.  846. 

The  motive  for  doing  an  act  cannot  of  it- 
self change  its  character  from  lawful  into 
unlawful. 

Phelps  V.  Noiclcn,  72  N.  Y,  39.  28  Am. 
Rep.  93;  Mon-is  v.  Tuthill,  72  N.  Y.  575; 
Bohn  Mfg.  Co.  v.  Mollis,  54  Minn.  223. 
sub  nom.  Bohn  Mfg.  Co.  v.  Northuestem 
Lumbermen's  Asso,  21  L.  R.  A.  339,  55  N. 
W.  Ili9;  Reynolds  v.  Plumbirs'  Material 
Protective  Asso.  30  Misc.  717,  63  N.  Y 
Supp.  303;  Collins  v.  American  Nars  Co, 
34  Misc.  260,  09  N.  Y.  Supp.  638;  Clinton 
V.  Myers,  4(5  N.  Y.  520,  7  Am.  Rep.  373: 
Chenango  Bridge  Co.  v.  Paige,  83  N.  Y.  178, 
38  Am.  Rep.  407;  Hnrwitz  v.  Hiiruitz,  10 
Misc.  355,  31  N.  Y.  Supp.  25;  Bishop,  Non- 
Contract  Law,  §§  22,  23;  Broom,  Common 
Law,  74,  75;  Mahan  v.  Brown,  13  Wend. 
261,  28  Am.  Dec.  461;  Stevenson  v.  yeum- 
ham,  13  C.  B,  285;  Bertiardiston  v.  Soame, 
G  How.  St.  Tr.  1091;  Hutchins  v.  Hutchins, 
7  Hill.  104;  Savile  v.  Roberts,  1  Ld.  Raym. 
374;  Ashley  v.  Dixon,  48  N.  Y.  430,  8  Am. 
Rep.  559;  Qrinnell  v.  Wells,  7  Mnnn.  &  G. 
1033;  Neudecker  v.  Kohlberg,  81  N.  Y.  296; 
Hale  V.  Omaha  Nat.  Bank,  64  N.  Y.  550; 
Allen  V.  Flood  [1898]  A.  C.  1 ;  Master 
Builders*  Asso.  v.  Domxiscio  (Colo.  App.)  63 
Pac.  782;  Reynolds  v.  Plumbers*  Material 
Protective  Asso,  30  Misc.  716,  63  N.  Y. 
Supp.  303. 

The  numbers  who  unite  to  do  the  act  can- 
not of  themselves  change  its  character  from 
lawful  to  unlawful. 

Bohn  Mfg.  Co.  v.  Hollis,  54  Minn.  223, 
sub  nom.  Bohn  Mfg.  Co.  v.  Northwest  em 
Lumbermen*s  Asso.  21  L.  R.  A.  339,  55  N. 
VV.  1119;  Martens  v.  Reilly,  109  Wis.  464, 
84  N.  W.  840;  Collins  v.  American  News 
Co.  34  Misc.  263,  69  N.  Y.  Supp.  038; 
Wiinch  v.  ShoAikland,  59  App.  Div.  482,  6^ 
N.  Y.  Supp.  349;  Johnston  Harvester  Co.  v. 
Meinhardt,  9  Abb.  N.  C.  393,  Affirmed  in 
24  Hun,  489;  John  D.  Park  d  Sons  Go.  v. 
National  Wholesale  Druggists*  Asso.  54 
App.  Div.  223,  66  N.  Y.  Supp.  615;  Krcb9 
V.  Rosenstein,  31  Misc.  661,  66  N.  Y.  Supp. 
42,  Affirmed  in  56  App.  Div.  619,  67  N.  Y. 
;Supp.  385;  Davis  v.  United  Portable  Hoist- 
ing Engineers,  28  App.  Div.  396,  51  N.  Y. 
Supp.  180;  Longshore  Printing  dc  Pub.  Co. 
V.  Howell,  26  Or.  527,  28  L.  R.  A.  471,  38- 
Pac.  547;  Rogers  v.  Evarts,  17  N.  Y.  Supp. 
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^64;  Reynolds  r.  Phtmhers*  Material  Pro- 
ieciive  Asso.  30  Misc.  716,  63  N.  Y.  Supp. 
303;  Sinnheimer  v.  United  Oarment  Work- 
^8,  77  Hun,  215,  28  N.  Y.  Supp.  321;  Mas- 
ter Builders*  Asso,  r.  Domascio  (Colo. 
App.)  63  Pac.  782. 

All  the  authorities  in  this  state  are 
against  the  maintenance  of  this  action. 

Buffalo  Lubricating  Oil  Co.  v.  Everest,  30 
Hun,  580;  Wnnch  v.  Shankland,  59  App. 
Div.  482,  69  N.  Y.  Supp.  349;  Davis  v. 
United  Portable  Hoisting  Engineers,  28 
App.  Div.  396,  51  N.  Y.  Supp.  180;  Sifis- 
heinur  v.  United  Oarment  Workers,  77 
Hun,  216,  28  N.  Y.  Supp.  321;  Johnston 
Harvester  Co.  v.  Meinhardt,  9  Abb.  N.  C. 
^93,  Affirmed  in  24  Hun,  489;  Delaware,  L. 
<t  W.  R.  Co.  V.  Boucns,  58  N.  Y.  582;  John 

D.  Park  d  Sons  Co.  v.  National  Wholesale 
Druggists*  Asso.   54  App.  Div.  223,   66   N. 
Y".  Supp.  615;   Rogers  v.  Evarts,   17  N.  Y. 
Supp.  264,  Affirmed  in  67  Hun,  294,  22  N. 
Y.  Supp.  306,  Affirmed  in   144  N.  Y.   189, 
39  N.  E.  72;  Krebs  v.  Rosenstein,  31  Misc.' 
•661,  66  N.  Y.  Supp.  42,  Affirmed  in  56  App. 
Div.   619,   67   N.   Y.   Supp.   385;    People   v. 
Xostka,  4  N.  Y.  Crim.  Rep.  435;  People  v. 
Wihig,  4  N.  Y.  Crim.  Rep.  418;  Lough  v.  I 
Oulcrbridgc,    143   N.   Y.   283,   25   L.   R.   A.! 
674,  38  N.  E.  292;  Mogul  8.  8.  Co.  v.  Mc- ; 
Qregor,  Ii.  R,  21   Q.  B.  Div.  544,  Affirmed, 
in  L.  R.  23  Q.  B.  Div.  598  [1892]  A.  C.  25. 

The  current  of  authority  in  all  well-con- 
sidered cases  outside  of  this  state  is  like- 
'wise  against  the  maintenance  of  this  action. 

People  V.  Radt,  15  N.  Y.  Crim.  Rep.  174, 
71  N.  Y.  Supp.  846;  AUen  v.  Flood  [1898] 
A.  C.  1 ;  18  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
01;  Com.  V.  Hunt,  4  Met  111,  38  Am.  Dec. 
346;  Longshore  Printing  d  Pub.  Co.  v. 
Hmoell,  26  Or.  527,  28  L.  R.  A.  471,  38  Pac. 
547 ;  Clemmitt  v.  Watson,  14  Ind.'  App.  38, 
42  N.  E.  367 ;  Payne  v.  Western  d  A.  R.  Co. 
13  Lea,  507,  49  Am.  Rep.  666;  Heytcood  v. 
Tillson,  75  Me.  227,  46  Am.  Rep.  373; 
Bowcn  V.  Matheson,  14  Allen,  499;  Master 
Builders*  Asso.  v,  Domascio  (Colo.  App.) 
63  Pac.  782. 

Organizations  of  workingmen  being  law- 
ful, courts  of  justice  are  not  concerned  with 
the  expediency  of  their  policies,  so  long  as 
they  are  not  in  conflict  with  the  law. 

Allen  V.  Flood  [1898]  A.  C.  1;  Johnston 
Harvester  Co.  v.  Meinhardt,  9  Abb.  N.  C. 
393,  Affirmed  in  24  Hun,  489. 

The  facts  proved  did  not,  in  any  event, 
justify  the  equitable  interference  of  the 
•court. 

Diamond  Match  Co.  v.  Roeber,  106  N.  Y. 
481,  00  Am.  Rep.  464,  13  N.  E.  419;  Hack- 
ett  V.  A.  L.  d  J.  J.  Reynolds  Co.  30  Misc. 
733,  62  N.  Y.  Supp.  1076;  Leslie  v.  Loril- 
lard,  110  N.  Y.  519,  1  L.  R.  A.  456,  18  N. 

E.  363;  Hodge  v.  Sloan,  107  N.  Y.  250,  17 
N.  E.  335;  Tode  v.  Gross,  127  N.  Y.  480,  13 
L.  R.  A.  652,  28  N.  E.  469 ;  Wood  v.  White- 
head Bros.  Co.  165  N.  Y.  545,  59  N.  E.  357; 
Losee  v.  Clute,  51  N.  Y.  495,  10  Am.  Rep. 
ii38;  Loop  V.  Litchfield,  42  N.  Y.  351,  1  Am. 
Rep.  543;  Lough  v.  Outerbridge,  143  N.  Y. 
■^82,  25  L.  R.  A.  674,  38  N.  E.  292;  Phelps 
V.  Noiclen,  72  N.  Y.  39,  28  Am.  Rep.  93; 
.18  L.  R,  A. 


Kiff  V.  Tounians,  86  N.  Y.  324,  40  Am.  Rep. 
543. 

Parker,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  order  of  the  appellate  division  should 
be  affirmed,  on  the  ground  that  the  facts 
found  do  not  support  the  judgment  of  the 
special  term.  In  the  discussion  of  that 
proposition,    I    shall    assume    that    certain 

Principles  of  law  laid  down  in  the  opinion  of 
udgeVann  are  correct,  namely :  **It  is  not 
the  duty  of  one  man  to  work  for  another 
iinless  he  has  agreed  to,  and  if  he  has  so 
agreed,  but  for  no  fixed  period,  either  may 
end  the  contract  whenever  he  chooses.  The 
one  may  work  or  refuse  to  work  at  will, 
and  the  other  may  hire  or  discharge  at 
will.  The  terms  of  employment  are  subject 
to  mutual  agreement,  without  let  or  hin- 
drance from  anyone.  If  the  terms  do  not 
suit,  or  the  employer  does  not  please,  the 
right  to  quit  is  absolute,  and  no  one  may 
demand  a  reason  therefor.  Whatever  one 
man  may  do  alone,  he  may  do  in  combina- 
tion with  others,  provided  they  have  no  un- 
lawful object  in  view.  Mere  numbers  do 
not  ordinarily  affect  the  quality  of  the  act. 
Workingmen  have  the  right  to  organize  for 
the  purpose  of  securing  higher  wages, 
shorter  hours  of  labor,  or  improving  their 
relations  with  their  employers.  They  have 
the  right  to  strike  (Uiat  is,  to  cease  work- 
ing in  a  body  by  prearrangement  until  a 
grievance  is  redressed),  provided  the  object 
is  not  to  gratify  malice  or  inflict  injury 
upon  others,  but  to  secure  better  terms  of 
emplojinent  for  themselves.  A  peaceable  and 
orderly  strike,  not  to  harm  others,  but  to 
improve  their  own  condition,  is  not  a  viola- 
tion of  law."  Stated  in  other  words,  the 
propositions  quoted  recognize  the  right  of 
one  man  to  refuse  to  work  for  another  on 
any  ground  that  he  may  regard  as  sufficient, 
and  the  employer  has  no  right  to  demand  a 
reason  for  it.  But  there  is,  I  take  it,  no 
legal  objection  to  the  employee's  giving  a 
reason,  if  he  hns  one,  and  the  fact  that  the 
reason  given  is  that  he  refuses  to  work  with 
another  who  is  not  a  member  of  his  organi- 
zation, whether  stated  to  his  employer  or 
not,  does  not  affect  his  right  to  stop 'work; 
nor  does  it  give  a  cause  of  action  to  the 
workman  to  whom  he  objects,  because  the 
employer  sc>es  fit  to  discharge  the  man  ob- 
joctrd  to,  ratlier  than  lose  the  services  of 
the  objector.  The  same  rule  applies  to  a 
body  of  men  who,  having  organized,  for 
purposes  deemed  beneficial  to  themselves,  re- 
fuse to  work.  Their  reasons  may  seem  in- 
adequate to  others,  but,  if  it  seems  to  be  in 
their  interest  as  members  of  an  organization 
to  refuse  longer  to  work,  it  is  their  legal 
right  to  stop.  The  reason  may  no  more  be 
demanded,  as  a  right,  of  the  organization 
than  of  an  individual;  but,  if  they  elect  to 
state  the  reason,  their  right  to  stop  work  is 
not  cut  off  because  the  reason  seems  inade- 
quate or  selfish  to  the  employer  or  to  or- 
ganized society.  And  if  the  conduct  of  the 
members  of  an  organization  is  legal  in  it- 
self, it  does  not  become  illegal  because  the 
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•organization  directs  one  of  its  members  to 
state  the  reason  for  its  conduct. 

The  principles  quoted  above  recognize  the 
legal  right  of  members  of  an  organization 
to  strike  (that  is,  to  cease  working  in  a 
body  by  prearrangement  until  a  grievance 
is  Vedressed),  and  they  enumerate  some 
things  that  may  be  treated  as  the  subject  of 
a  grievance,  namely,  the  desire  to  obtain 
higher  wages,  shorter  hours  of  labor,  or  im- 
proved relations  with  their  employers;  but 
this  enumeration  does  not,  I  take  it,  purport 
to  cover  all  the  grounds  which  will  lawfully 
justify  members  of  an  organization  refus- 
ing, in  a  body,  and  by  prearrangement,  to 
work.  The  enumeration  is  illustrative, 
rather  than  comprehensive;  for  the  object 
of  such  an  organization  is  to  benefit  all  its 
members,  and  it  is  their  right  to  strike,  if 
need  be,  in  order  to  secure  any  lawful  ben- 
efit to  the  several  members  of  the  organiza- 
tion,— as,  for  insance,  to  secure  the  re-em- 
ployment of  a  member  they  regard  as  having 
been  improperly  discharged,  and  to  secure 
from  an  employer  of  a  number  of  them  em- 
ployment for  other  members  of  their  organ- 
ization who  may  be  out  of  employment, 
although  the  effect  will  be  to  cause  tlie  dis- 
charge of  other  employees  who  are  not 
members.  And  whenever  the  courts  can  see 
that  a  refusal  of  members  of  an  organiza- 
tion to  work  with  nonmembers  may  be  in 
the  interest  of  the  several  members,  it  will 
not  assume,  in  the  absence  of  a  finding  to 
the  contrary,  that  the  object  of  such  refusal 
was  solely  to  gratify  malice,  and  to  inflict 
injury  upon  such  nonmembers.  A  number 
of  reasons  for  tlie  action  of  the  organization 
will  at  once  suggest  themselves  in  a  case  like 
this.  One  reason  apparent  from  the  find- 
ings in  this  case,  as  I  shall  show  later,  is  the 
desire  of  the  organization  that  its  own 
members  may  do  the  work  the  nonmembers 
are  performing.  And  another  most  im- 
portant reason  is  suggested  by  the  fact  that 
these  particular  organizations,  associations 
of  steam  fitters,  required  every  applicant 
for  membership  to  pass  an  examination 
testing  his  competency.  Now,  one  of  the 
objections  sometimes  urged  against  labor 
organizations  is  that  unskilful  workmen  re- 
ceive as  large  compensation  as  those  thor- 
oughly competent.  The  examination  re- 
quired by  the  defendant  associations  tends 
to  do  away  with  the  force  of  that  objection 
as  to  them.  And  again,  their  restriction  of 
membership  to  those  who  have  stood  a  pre- 
scribed test  must  have  the  effect  of  securing 
careful  as  well  as  skilful  associates  in  their 
work,  and  that  is  a  matter  of  no  small  im- 
portance, in  view  of  the  state  of  the  law, 
which  absolves  the  master  from  liability  for 
injuries  sustained  by  a  workman  through 
Che  carelessness  of  a  coemployee.  So  long 
as  the  law  compels  the  employee  to  bear  the 
burden  of  the  injury  in  such  cases,  it  can- 
not be  open  to  questio'n  but  that  a  legiti- 
mate and  necessary  object  of  societies  like 
Uie  defendant  associations  would  be  to  as- 
sure the  lives  and  limbs  of  their  members 
against  the  negligent  acts  of  a  reckless  co- 
employee;  and  hence  it  is  clearly  within  the 
right  of  an  organization  to  provide  such  a 
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method  of  examination  and  such  tests  as 
will  secure  a  careful  and  competent  mem- 
bership, and  to  insist  that  protection  of  life 
and  limb  requires  that  they  shall  not  be 
compelled  to  work  with  men  whom  they 
have  not  seen  fit  to  admit  into  their  organi- 
zation, as  happened  in  the  case  of  the  plain- 
tiff McQueed.  While  I  purpose  to  take  the 
broader  ground,  which  I  deem  fully  justified 
by  the  principles  quoted,  as  well  as  the  au- 
thorities, that  the  defendants  had  the  right 
to  strike  for  any  reason  they  deemed  a  just 
one,  and,  further,  had  the  right  to  notify 
their  employer  of  their  purpose  to  strike,  I 
am  unable  to  see  how  it  is  possible  to  deny 
the  right  of  these  defendant  organizations 
and  their  members  to  refuse  to  work  with 
nonmembers,  when,  in  the  event  of  injury 
by  the  carelessness  of  such  coemployees,  the 
burden  would  have  to  be  borne  by  the  in- 
jured, without  compensation  from  the  em- 
ployer, and  with  no  financial  responsibility, 
as  a  general  rule,  on  the  part  of  those  caus- 
ing tiie  injury;  for  it  is  well  known  that 
some  men,  even  in  the  presence  of  danger, 
are  perfectly  reckless  of  themselves  and 
careless  of  the  rights  of  others,  with  the 
result  that  accidents  are  occurring  almost 
constantly  which  snuff  out  the  lives  of  work- 
men as  if  they  were  candles,  or  leave  them 
to  struggle  through  life  maimed  and  help- 
less. These  careless,  reckless  men  are  known 
to  their  associates,  who  not  only  have  the 
right  to  protect  themselves  from  such  men, 
but,  in  tlie  present  state  of  the  law,  it  is 
their  duty,  through  their  organizations,  to 
attempt  to  do  it,  as  to  the  trades  affording 
special  opportunities  for  mischief  arising 
from  recklessness.  I  know  it  is  said  in  an- 
other opinion  in  this  case  that  "workmen 
cannot  dictate  to  employers  how  they  shall 
carry  on  their  business,  nor  whom  they  shall 
or  shall  not  employ;"  but  I  dissent  abso- 
lutely from  that  proposition,  and  assert 
that,'  so  long  as  workmen  must  assume  all 
the  risk  or  injury  that  may  come  to  them 
through  the  carelessness  of  coemployees, 
they  have  the  moral  and  legal  right  to  say 
that  they  will  not  work  with  certain  men, 
and  the  employer  must  accept  their  dicta- 
tion or  go  without  their  services. 

If  it  be  true,  as  was  recently  intimated 
by  the  supreme  court  of  Pennsylvania  in 
Durkin  v.  Kinqston  Coal  Co.  171  Pa.  193, 
29  L.  U.  A.  808,  33  Atl.  237,  that  an  act  of 
the  legislature  which  undertakes  to  "reverse 
the  settled  law  upon  this  subject,  and  de- 
clare tliat  the  employer  shall  be  responsible 
for  an  injury  to  an  employee  resulting  from 
the  negligence  of  a  fellow  workman,"  is  un- 
constitutional,— a  doctrine  from  which  I 
dissent  ( see  Tullia  v.  Lake  Erie  d  W.  R.  Co. 
175  U.  S.  348,  44  L.  ed.  192,  20  Sup.  Ct. 
Rep.  136),  but  which  it  is  passible  may  re- 
ceive the  support  of  the  courts, — then  the 
only  opportunity  for  protection,  in  the  fu- 
ture as  well  as  the  present,  to  workmen  en- 
gaged in  dangerous  occupations,  is  through 
organizations  like  these  defendant  associa- 
tions, which  restrict  their  memberships  to 
careful  and  skilful  men,  and  prohibit  their 
members  from  working  with  members  of 
other  organizations  which  maintain  a  lower 
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standard  or  none  at  all.     For  the  master's 
duty  is  discharged  if  the  workman  be  com- 

Setent,  and  for  his  recklessness,  which  ren- 
ers  his  employment  a  menace  to  others, 
the  master  is  not  responsible.  But  I  shall 
not  further  pursue  this  subject.  My  object 
in  alluding  to  it  is  to  emphasize  the  fact 
that  there  are  other  purposes  for  which 
labor  organizations  can  be  effectually  used 
than  those  quoted  above,  and  also  because  it 
is  fairly  inferable  from  the  facts  found  that 
the  members  of  plaintiff  association  were 
objectionable  to  defendants  because  not  up 
to  the  latter 's  standards,  so  as  to  make  them 
eligible  for  membership  in  defendant  organ- 
izations, and  that  this  was  the  motive  for 
defendants'  acts  in  holding  a  strike,  and 
notifying  their  employer  of  their  intention 
to  do  so.  But  whether  this  be  so  or  not, 
when  it  can  be  seen  from  the  facta  found 
that  such  or  other  motives  of  advantage  to 
themselves  may  have  prompted  defendants' 
action,  a  court  which  can  review  only  upon 
the  law  certainly  will  not  presume  that  an- 
other and  an  unlawful  motive,  and  one  not 
stated  in  the  findings  of  fact,  prompted  the 
action  of  the  organization  and  its  members. 
In  other  words,  this  court  cannot  import 
into  the  findings  of  fact  a  fact  that  is  not 
therein  expressed.  This  is  not  a  case  of 
unanimous  affirmance,  but  one  of  reversal; 
and,  under  §  1338  of  the  Code  of  Civil  Pro- 
cedure, we  are  to  assume  that  the  appellate 
division  intended  to  affirm  the  facts  as 
found  by  the  trial  court,  and,  having  so 
aifimied  them,  it  then  reversed  because  they 
were  insulficient  in  law  to  support  the  judg- 
ment. It  is  our  duty,  therefore,  if  we  dis- 
cover that  the  facts  as  actually  found  are 
insufficient  to  support  the  conclusion  of  law, 
to  sustain  the  action  of  the  appellate  divi- 
sion in  reversing  the  judgment.  National 
Harrow  Co.  v.  Bement  d  Sons,  163  N.  Y. 
505,  57  N.  E.  764,  and  cases  cited. 

In  Bmccn  v.  Mathcson,  14  Allen,  499,  the 
court  had  before  it  on  demurrer  a  declara- 
tion in  an  action  where  the  defendants' 
business  had  been  practically  broken  up, 
and  it  said:  "In  order  to  be  good,  tlie  dec- 
laration must  allege  against  the  defends nti< 
the  commission  of  illegal  acts.  Its  allega- 
tions must  be  analyzed  to  ascertain  whether 
they  contain  a  sulBcient  statement  of  such 
acts."  This  was  followed  by  an  interesting 
analysis,  which  resulted  in  disclosing  that 
no  illegal  act  was  alleged,  notwithstanding 
the  liberal  use  of  such  extravagant  words 
and  phrases  as  "maliciously  conspiring  to- 
gether," and  "fellow  conspirators  as  afore- 
said in  pursuance  of  their  conspiracy  as 
aforesaid,"  whereupon  the  demurrer  was 
sustained,  and  a  precedent  created  which 
should  be  followed  in  this  case. 

Now,  before  taking  up  the  findings  of 
fact  for  analysis  in  the  light  of  the  prin- 
ciples quoted  above,  as  was  done  in  Bowen's 
Case,  and  with  the  view  of  showing  that 
they  do  not  sustain  the  judgment  of  the  spe- 
cial term,  I  wish  to  again  call  attention  to 
the  rules  quoted,  and  particularly  to  so 
much  of  them  as  intimates  that  if  the  mo- 
tive be  unlawful,  or  be  not  for  the  gpod  of 
tlie  crgani/.ation  or  some  of  its  members,  but 
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prompted  wholly  by  malice  and  a  desire  to 
injure  others,  then  an  act  which  would  be 
otherwise  legal  becomes  unlawful.  To  state 
it  concretely,  if  an  organization  strikes  to 
help  its  members,  the  strike  is  lawful.  If 
its  purpose  be  merely  to  injure  nonmembers, 
it  is  unlawful.  If  the  organization  notifie^i 
the  employer  that  its  members  will  not 
work  with  nonmembers,  and  its  real  object 
is  to  benefit  the  organization  and  secure  em- 
ployment for  its  members^  it  is  lawfuL  If 
its  sole  purpose  be  to  prevent  nonmember» 
working,  then  it  is  unlawful.  I  do  not  as- 
sent to  this  proposition,  although  there  is 
authority  for  it.  It  seems  to  me  illogical 
and  little  short  of  absurd  to  say  that  the 
everyday  acts  of  Uie  business  world,  appa- 
rently within  the  domain  of  competition, 
may  be  either  lawful  or  unlawful  according 
to  the  motive  of  the  actor.  If  the  motive  be 
good,  the  act  is  lawful.  If  it  be  bad,  the 
act  is  unlawful.  Within  all  the  authorities 
upholding  the  principle  of  competition,  if 
the  motive  be  to  destroy  another's  busincrfs 
in  order  to  secure  business  for  yourself,  the 
motive  is  good,  but,  according  to  a  few  re- 
f!ont  authorities,  if  you  do  not  need  the 
business,  or  do  not  wish  it,  then  the  motive 
is  bad;  and  some  court  may  say  to  a  jury, 
who  are  generally  the  triors  of  fact,  that  "a 
given  act  of  competition  which  destroyed 
As  business  was  legal  if  the  act  was 
prompted  by  a  desire  on  the  part  of  the  de- 
fendant to  secure  to  himself  the  benefit  of 
it,  but  illegal  if  its  purpose  was  to  destroy 
A's  business  in  revenge  for  an  insult  given. 
But  for  the  purpose  of  this  discussion  I  shall 
itssume  this  proposition  to  be  sounds  for  it 
is  clear  to  me  that,  applying  that  rule  to 
the  facts  found,  it  will  appear  that  the  ap- 
pellate division  order  should  be  sustained. 
While  I  shall  consider  every  fact  found 
by  the  learned  trial  judge,  I  shall  con.sider 
the  findings  in  a  different  order,  because  it 
seems  to  me  the  more  logical  order.  He 
finds  "that  the  defendants  Gumming  and 
Nugent,  while  acting  in  their  capacity  of 
walking  delegates  for  their  respective  asso- 
ciations and  members  of  the  board  of  dolo 
gates,  caused  the  plaintiff  McQueed  and 
other  members  of  the  plaintiff  association 
to  be  discharged  by  their  employers  from 
various  pieces  of  work  upon  buildings  in 
the  course  of  erection,  ...  by  threaten- 
ing the  .  .  .  employers  that  if  they  did 
not  discharge  the  members  of  the  plaintiff 
association,  and  enlploy  the  members  of  the 
Enterprise  and  Progress  Associations  in 
their  stead,  the  said  walking  delegates 
would  cause  a  general  strike  of  all 'men  of 
other  trades  employed  on  said  buildings,  and 
that  the  defendant  Gumming,  as  such  walk- 
ing delegate,  did  cause  strikes  ...  in 
order  to  prevent  the  members  of  the  plaintiff 
association  from  continuing  with  the  work 
they  were  doing  at  the  time  the  strike  was 
ordered,  and  that  said  employers,  by  reason 
of  said  threats  and  the  acts  of  the  defend- 
ants Gumming  and  Nugent,  discharged  the 
members  of  the  plaintiff  association,  and 
employed  the  members  of  the  Enterprise  and 
Progress  Associations  in  their  stead."  Now 
there  is  not  a  fact  stated  in  that  finding 
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which  is  not  lawful,  within  the  rules  which 
1  have  quoted  supra.    Those  principles  con- 
cede the  right  of  an  association  to  strike  in 
order  to  benefit  its  members ;  and  one  meth- 
od of  benefiting  them  is  to  secure  them  em- 
ployment,— a  method  conceded  to  be  within 
the    right   of   an    organization    to    employ. 
There  is  no  pretense  that  the  defendant  as- 
sociations or   their   walking  delegates   had 
any    other  motive   than   one  which  the  law 
justifi«>s, — of    attempting    to    benefit    their 
members  by  securing  their  employment.     No- 
where throughout  that  finding  will  be  found 
even  a  hint  that  a  strike  was  ordered,  or  a 
notification  given  of  the  intention  to  order 
a  strike,  for  the  purpose  of  accomplishing 
any  other  result  Uian  that  of  securing  the 
discharge  of  the  members  of  the  plaintiff 
association,  and  the  substitution   of   mem- 
bers of  the  defendant  associations  in  their 
place.     Such  a  purpose  is  not  illegal  within 
the  rules  laid  down  in  the  opinion  of  Judge 
Vann,  nor  within  the  authorities  cited  there- 
in.    On  the  contrary,  such  a  motive  is  con- 
ceded to  be  a  legal  one.     It  is  only  where 
the  sole  purpose  is  to  do  injury  to  another, 
or  the  act  is  prompted  by  malice,  that  it  is 
insisted  that  the  act  becomes  illegal.     No 
such  motive  is  alleged  in  that  finding.     It 
is  not  hinted  at.     On  the  contrary,  the  mo- 
tive which  always  underlies  competition  is 
asserted  to  have  been  the  animating  one.    It 
is  beyond  the  right  and  the  power  of  this 
court  to  import  into  that  finding,  in  con- 
tradiction of  another  finding  or  otherwise, 
the  further  finding  that  the  motive  which 
prompted  the  conduct  of  defendants  was  an 
unlawful   one,  prompted  by  malice,   and  a 
desire   to   do   injury  to  plaintiffs,   without 
benefiting  the  members  of  the  defendant  as- 
sociations.    I  doubt  if  it  would  ever  have 
occurred  to  anyone  to  claim  that  there  was 
anything  in  that  finding  importing  a  differ- 
ent motive  from  that  specially  alleged  in 
the  finding,  had  not  the  draftsman  charac- 
terized the  notice  given  to  the  employers  by 
the  associations  of  their  intention  to  strike 
as  "threats."     The  defendant  associations, 
as  appears  from  the  finding  quoted,  wanted 
to  put  their  men  in  the  place  of  certain  men 
at  work  who  were  nonmembers,  working  for 
smaller  pay,  and  they  set  about  doing  it  in 
a  perfectly  lawful  way.     They  determined 
that  if  it  were  necessary  they  would  bear 
the  burden  and  expense  of  a  strike  to  ac- 
complish that  result,  and  in  so  determining 
they  were   clearly  within  their  rights,  as  all 
agree.    Thej'  could  have  gone  upon  a  strike 
without  offering  any  explanation  until  the 
contractors  should  have  come  in  distress  to 
the  officers  of  the  associations,  asking  the 
reason  for  the  strike.    Then,  after  explana- 
tions, the  nonmembers  would  have  been  dis- 
charged, and  the  men  of  defendant  associa- 
tions sent  back  to  work.    Instead  of  taking 
that  course,  they  chose  to  Inform  the  con- 
tractors   of    their    determination,    and    the 
reason  for  it.     It  is  the  giving  of  this  in- 
formation— a    simple   notification    of   their 
determination,    which    it    was    right    and 
proper  and   reasonable  to  give  —  that  has 
been  characterized  as  "threats"  by  the  spe- 
cial term,  and  which  has  led  to  no  incon- 
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siderable  amount  of  misunderstanding 
since.  But  the  sense  in  which  the  word  was 
employed  by  the  court  is  of  no  consequence, 
for  the  defendant  associations  had  the  abso- 
lute right  to  threaten  to  do  that  which  they 
had  the  right  to  do.  Having  the  right  to 
insist  that  plaintiff's  men  be  discharged, and 
defendants'  men  put  in  their  place,  if  the 
services  of  the  other  members  of  the  organi- 
zation were  to  be  retained,  they  also  had 
the  right  to  threaten  that  none  of  their  men 
would  stay  unless  their  members  could  have 
all  the  work  there  was  to  do. 

The  findings  further  stated  that  the  de- 
fendants Gumming  and  Nugent  were  the 
walking  delegates  of  the  defendant  associa- 
tions, and  as  such  were  members  of  tho 
board  of  delegates  of  the  building  trades  in 
New  York,  and  were  therefore  in  control  of 
the  matters  in  their  respective  trades.  The 
trial  court  also  found  "that  the  defendant 
Gumming  threatened  to  cause  a  general 
strike  against  the  plaintiff  association  and 
against  the  plaintiff  McQueed  wherever  he 
found  them  at  work,  and  that  he  would  not 
allow  them  to  work  at  any  job  in  the  city 
of  New  York,  except  some  small  jobs  where 
the  men  of  the  Enterprise  Association  were 
not  employed,  and  that  he  and  the  defend- 
ant Nugent  threatened  to  drive  the  plaintiff 
association  out  of  existence."  Now,  this 
finding  should  be  read  in  connection  with 
and  in  the  light  of  the  other  findings  which 
I  have  already  read  and  commented  on,  and 
which  show  that  the  purpose  of  tlie  strike 
was  to  secure  the  employment  of  members 
of  the  defendant  associations  in  the  places 
filled  by  the  members  of  plaintiff's  associa- 
tion, who  were  willing  to  work  for  smaller 
wages, — a  perfectly  proper  and  legitimate 
motive,  as  we  have  seen.  But  if  the  other 
findings  be  driven  from  the  mind  while  con- 
sidering this  one,  which  the  opinions  of  the 
appellate  division  indicate  was  not  justified 
by  the  evidence,  it  will  be  found  that  it  fairly 
means  no  more  than  that  the  defendant  as- 
sociations did  not  purpose  to  allow  McQueed 
and  the  members  of  his  association  to  work 
upon  any  jobs  where  members  of  defendant 
associations  were  employed;  that  they  were 
perfectly  willing  to  allow  them  to  have 
small  jobs,  fitted,  perhaps,  for  men  who  were 
willing  to  work  for  small  wages,  but  that 
the  larger  jobs,  where  they  could  afford  to 
pay  and  would  pay  the  rate  of  wages  de- 
manded by  defendant  associations,  they  in- 
tended to  secure  for  their  members  alone, — 
a  determination  to  which  they  had  a  perfect 
right  to  come,  as  is  conceded  by  the  rules 
which  I  have  quoted.  Having  reaolud  that 
conclusion,  defendants  notified  ^McQueed, 
who  had  organized  an  association  when  he 
failed  to  pass  the  defendants'  examination, 
that  they  would  prevent  him  and  the  men 
of  his  association  from  working  on  a  cer- 
tain class  of  jobs.  They  did  not  threaten  to 
employ  any  illegal  method  to  acconip'ish 
that  result.  They  notified  them  of  the  pur- 
pose of  the  defendants  to  secure  this  work 
for  themselves,  and  to  prevent  McQueed  and 
his  associates  from  getting  it,  and  in  doing 
that  they  but  informed  them  of  their  inten- 
tion to  do  what  they  had  a  right  to  do ;  and, 
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when  a  man  purposes  to  do  something  which 
he  has  the  legal  right  to  do,  there  is  no  law 
which  prevents  him  from  telling  another, 
who  will  be  affected  by  his  act,  of  his  inten- 
tion. A  man  has  a  rights  under  the  law,  to 
start  ft  store^  and  to  sell  at  such  reduced 
prices  that  he  is  able  in  a  short  time  to 
drive  the  other  storekeepers  in  his  vicinity 
out  of  business,  when,  having  possession  of 
the  trade,  he  finds  himself  soon  able  to  re- 
cover the  loss  sustained  while  ruining  the 
others.  Such  has  been  the  law  for  centuries. 
The  reason,  of  course,  is  that  the  doctrine 
has  generally  been  accepted  that  free  com- 
petition is  worth  more  to  society  than  it 
costs,  and  that  on  this  ground  the  infliction 
of  damages  is  privileged.  Com.  v.  Hunt,  4 
Met.  Ill,  134,  38  Am.  Dec.  346.  Kor  could 
this  storekeeper  be  prevented  from  carrying 
out  his  scheme  because,  instead  of  hiding 
his  purpose,  he  openly  declared  to  those 
storekeepers  that  he  intended  to  drive  them 
out  of  business  in  order  that  he  might  later 
profit  thereby.  Nor  would  it  avail  such 
storekeepers,  in  the  event  of  their  bringing 
an  action  to  restrain  him  from  accomplish- 
ing their  ruin  by  underselling  them,  to  per- 
suade the  trial  court  to  characterize  the 
notification  as  a  "threat,"  for  on  review  the 
answer  would  be,  "A  man  may  threaten  to 
do  that  which  the  law  says  he  may  do,  pro- 
vided that,  within  the  rules  laid  down  in 
those  cases,  his  motive  is  to  help  himself." 
A  labor  organization  is  endowed  with  pre- 
cisely the  same  legal  right  as  is  an  individ- 
ual to  threaten  to  do  that  which  it  may 
lawfully  do. 

Having  finished  the  discussion  of  the 
facts,  I  reiterate  that,  within  the  rules  of 
law  I  have  quoted,  it  must  appear,  in  order 
to  make  out  a  cause  of  action  against  these 
defendants,  that  in  what  they  did  they  were 
actuated  by  improper  motives, — by  a  mali- 
cious desire  to  injure  the  plaintiffs.  There 
is  no  such  finding  of  fact,  and  there  is  no 
right  in  this  court  to  infer  it  if  it  would, 
and,  from  the  other  facts  found,  it  is  plain 
that  it  should  not  if  it  could. 

The  findings  conclude  with  a  sentence 
which  commences  as  follows:  "I  find  tiiat 
the  threats  made  by  the  defendants,  and  the 
acts  of  the  said  walking  delegates  in  caus- 
ing the  discharge  of  the  members  of  the 
plaintiff  association  by  means  of  threats  of 
a  general  strike  of  other  workmen,  consti- 
tuted an  illegal  combination  and  conspir- 
acy." That  is  not  a  finding  of  fact,  but  a 
conclusion  of  law,  that  the  trial  court  er- 
roneously, as  I  think,  attempted  to  draw 
from  the  facts  found,  which  I  have  already 
discussed,  and  which  clearly,  in  my  judg- 
ment, require  this  court  to'  hold  that  the 
defendants  acted  within  their  legal  rights. 

In  the  last  analysis  of  the  findings,  there- 
fore, it  appears  that  they  declare  that  mem- 
bers of  the  organization  refused  to  work 
any  longer,  as  they  lawfully  might;  that 
thev  threatened  to  strike,  which  was  also 
within  their  lawful  right,  but  without  any 
suggestion  whatever  in  the  findings  that 
they  threatened  an  illegal  or  unlawful  act. 
And  such  findings  are  claimed  to  be  suffi- 
cient to  uphold  a  judgment  that  absolutely 
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enjoins  the  defendant  associations  and  their 
members  from  striking.  This  is  certainly 
a  long  step  in  advance  of  any  decisioo 
brought  to  my  attention. 

I  have  refrained  from  discussing  the  au- 
thorities, because  it  seemed  unnecessary,  for 
the  reason  already  stated  in  this  opinion. 
But  it  seems  not  out  of  place  to  suggest 
that    the    decisions   of   the   English    courts 
upon  questions  affecting  the  rights  of  work- 
men ought  at  least  to  be  received  with  cau- 
tion, in  view  of  the  fact  that  the  later  ones 
are  largely  supported  by  early  precedents 
which    were    entirely    consistent    with    the 
1  policy  of  the  statute  law  of  England,  but 
I  are  hostile,  not  only  to  the  statute  law  of 
this  country,  but  to  the  spirit  of  our  insti- 
1  tutions.     In  support  of  this  view,  reference 
I  to  a  few  early  statutes  of  England  will  be 
■  made.    The  statutes   (for  there  are  two)  of 
I  "Labourers."  passed  in   1349  and  1350    (2Z 
I  Edw.  III.  chap.  1,  and  25  Edw.  III.  stat.  1). 
^  provided   "that  every   man   and  woman   of 
what  condition  he  be,  free  or  bond,  able  in 
,  body,   and    within    the   age  of   three   score 
years,"  and  not  having  means  of  his  own, 
**if  he  in  convenient  service  (his  estate  con- 
sidered)   be  required  to  serve,  he  shall   be 
'  bounden   to  serve  him  which  so  shall   him 
require."    And  the  statutes  provide  that,  in 
case  of  refusal  to  serve,  punishment  by  im- 
prisonment might  be  inflicted,  and  that  the 
laborer  should  take  the  customary  rate  of 
wages,   and  no  more.     These  statutes  not 
only   regulated  the   wages   of  laborers  and 
mechanics,  but  they  confined  them  to  their 
existing   places   of  residence,  and  required 
them  to  swear  to  obey  the  provisions  of  the 
statutes.     Sir  James  Fitzjames  Stephen,  in 
his  History  of  the  Criminal  Law  of  England 
(vol.  3,  p.  204),  says,  "The  main  object  of 
these  statutes  was  to  check  the  rise  in  wages 
consequent  upon  the  great  pestilence  called 
the    Black    Death."      Nearly    two    hundred 
I  years  later,  and   in    1548,  a   more  general 
.  statute  was  passed,  which  forbade  all  con- 
,  spiracies  and  covenants  of  artificers,  work- 
I  men,  or  laborers  **not  to  make  or  do  their 
I  work  but  at  a  certeiin  price  or  rate,"  or  for 
'  other  similar  purposes,  under  the  penalty, 
,  on  a  third  conviction,  of  the  pillory  and  loss 
i  of  an  ear,  and  to  "be  taken  as  a  man  'in- 
famous.' "    2  &  3  Edw.  VI.  chap.  15.    Four- 
teen years  later  the  prior  statutes  were  to 
some  extent  amended  and  consolidated  into 
j  a   lon«jer  act,  entitled  "An  Act  0>ntaining 
Divers  Orders  for  Artificers,  Laborers,  Serv- 
^  ants   of  Husbandry,  and  Apprentices."     It 
!  provided,  in  effect,  that  all  persons  able  to 
work  as  laborers  or  artificers,  and  not  pos- 
sessed  of  independent  means  or  otlier  em- 
ployments, are  bound  to  work  as  artificers 
or  laborers  on  demand.     The  hours  of  work 
are  fixed;  power  is  given  to  the  justices  in 
,  their   next  session   after   Easter   to  fix  the 
waires  to  be  paid  to  mechanics  and  laborers; 
elaborate  rules  are  laid  down  as  to  appren- 
tice-hip; and  it  further  provides  that  for  the 
future  no  one  is  to  *'set  up,  occupy,  use,  or 
exercise  any  craft,  mystery,  or  occupation 
now  used"  until  he  has  served  an  appren- 
^  ticeship   of   seven   years.     5   Eliz.   chap.  4. 
This  statute  remained  in  force  practically 
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for  a  loBg  period  of  time,  and  was  not  for- 
mally repealed  until  the  year  1875.  In  the 
year  1720  an  act  was  passed  declaring  all 
agreements  before  journeymen  tailors  "for 
advancing  their  wages,  or  for  lessening 
their  iisiLil  hours  of  work"  to  be  null  and 
void,  and  subjecting  persons  entering  into 
such  an  agreement  to  imprisonment,  with 
or  without  hard  labor,  for  two  months.  7 
Geo.  I.  slat.  1,  chap.  13.  Similar  enact- 
ments were  passed  as  to  employees  in  other 
manufactures  and  trades.  The  act  of  1800 
1 40  Geo.  III.  chap.  106)  provided  for  a 
penalty  of  three  months^  imprisonment 
without  hard  labor,  or  two  months  with 
hard  labor,  for  every  journeyman,  work- 
man, or  other  person  who  enters  into  any 
combination  to  obtain  an  advance  of  wages, 
or  lessen  or  alter  the  hours  of  work,  .  .  . 
or  who  hinders  any  employer  from  employ- 
ing any  person  as  he  thinks  proper,  or  who 
oeiiig  hired  refuses  without  any  just  or  rea- 
sonable cause  to  work  with  any  other  jour- 
neA-man  or  workman  employed  or  hired  to 
work.  The  same  penalty  is  inflicted  upon 
persons  who  attend  meetings  held  for  the 
purpose  of  collecting  money  to  further  such 
effort,  and  the  act  also  makes  it  an  offense 
to  assist  in  maintaining  men  who  are  on 
strike.  This  statute,  as  well  as  the  others 
referred  to,  have  at  last  been  swept  away, 
but  necessarily  their  influence  has  been  not 
inconsiderable  in  shaping  the  decisions  of 
the  courts  of  England. 

The  order  should  he  affirmed,  and  judg- 
ment absolute  ordered  for  defendants  on  the 
plaintiffs'  stipulation,  with  costs. 

O'BrieA  and  Kaielit,  JJ.,  concur. 

Gray,  J.,  concurring: 

I  express  my  concurrence  with  the  con- 
c-luMon  which  has  been  reached  by  the  Chief 
Judge  in  his  opinion, — ^that  the  order  of 
the  appellate  division  should  be  affirmed. 
Briefly  stated,  my  view  is  that  the  respond- 
ents had  the  l^al  right  to  accomplish  their 
object  by  all  methods  not  condemned  by  the 
law.  That  object  was  to  secure  the  em- 
ployment of  the  members  of  their  own  as- 
Aociation  in  preference  to,  and  to  the  exclu- 
sion of,  those  of  the  appellant  association. 
They  infringed  upon  no  law  in  declaring  to 
tiie  employers  of  members  of  the  appellant 
organization  that  they  refused  to  work  with 
them,  or  that  they  would  abandon  their 
work  unless  the  others  were  discharged,  or 
in  preventing  the  members  of  the  appellant 
association  from  being  employed  as  steam 
fitters.  The  case  is  not  within  the  principle 
of  Curran  ▼.  Galen,  152  N.  Y.  33,  37  L.  R. 
A.  802,  46  N.  B.  297.  Upon  the  facta  of 
that  case,  as  they  were  admitted  by  the  de- 
mnrrer  to  the  complaint^  the  plaintiff  was 
threatened,  if  be  dia  not  join  a  certain  labor 
organization,  and  so  long  as  he  refused  to 
do  so,  with  such  action  as  would  result  in 
his  discharge  from  employment,  and  in  an 
iroposiibili^  for  him  to  obtain  other  em- 
ployment anywhere;  and,  in  consequence  of 
(^ntinning  his  refusal  to  join  the  organiza- 
tif»n.  his  discharge  was  procured  through 
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false  and  malicious  reports  affecting  his- 
reputation  with  members  of  his  trade  and 
with  employers.  There  is  no  such  compul- 
sion or  motive  manifest  here.  There  is  no 
malice  found.  There  is  no  threat  of  a  re- 
sort to  illegal  methods.  We  may  assume 
(and  the  evidence  would  justify  the  as- 
sumption) that  the  action  of  the  respond- 
ents was  based  upon  a  proper  motive,, 
relating  to  the  employment  of  mechanics 
whose  competency  and*  efficiency  had  been 
examined  into  and  approved.  The  contest 
is  between  rival  labor  organizations,  it  is^ 
true.  The  respondents  have  succeeded, 
through  the  threat  that  other  workmen 
would  leave  their  work  if  the  members  of 
the  appellant  organization  were  not  dis- 
charged, in  procuring  the  employment  of 
the  members  of  their  own  association.  But 
no  unlawful  means  were  taken,  nor  were 
any  illegal  acts  committed  in  bringing  about 
that  result.  It  was  not  an  effort  to  compel 
the  members  of  the  appellant  organization 
to  join  the  respondents'  association,  as  a 
condition  of  being  allowed  to  work.  There 
is  no  finding  to  that  effect.  On  the  con- 
trary, it  appears  that  the  appellant  Mc- 
Queed,  having  failed  to  pass  the  required 
examination  to  become  a  qualified  member 
of  the  respondents'  association,  proceeded 
to  organize  an  association  of  his  own.  Re- 
garded either  as  an  effort  to  secure  only  the 
employment  of  efficient  and  approved  work- 
men, or  as  a  mere  struggle  for  exclusive 
preference  of  emplojTnent  on  their  own 
terms  and  conditions,  from  either  stand- 
point how  can  it  be  said  to  be  within  the 
condemnation  of  the  law  or  of  any  statute, 
when  there  was  on  force  employed,  nor  any 
unlawful  act  committed?  Our  laws  recog- 
nize the  absolute  freedom  of  the  individual 
to  work  for  whom  he  chooses,  with  whom 
he  chooses,  and  to  make  any  contract  upon 
the  subject  that  he  chooses.  There  is  the 
same  freedom  to  organize,  in  an  associaiicn 
with  others  of  his  craft,  to  further  their 
common  interests  as  workingmen,  with  re- 
spect to  their  wages,  to  their  hours  of  labor, 
or  to  matters  affecting  their  health  and 
safety.  They  are  free  to  secure  the  further- 
ance of  their  common  interests  in  every  way 
which  is  not  within  the  prohibition  of  some 
statute,  or  which  does  not  involve  the  com- 
mission of  illegal  acts.  The  struggle  on  the 
part  of  individuals  to  prefer  themselves 
and  to  prevent  the  work  which  they  are 
fitted  to  do  from  being  given  to  others,  may 
be  keen,  and  may  have  unhappy  results  in 
individual  cases;  but  the  law  is  not  con- 
cerned with  such  results,  when  not  caused 
by  illegal  means  or  acts.  I  concur  with  the 
Chief  Judge  in  his  analysis  of  the  decision 
of  the  trial  court,  and  that  the  facts  as 
therein  stated  do  not  compel  the  legal  con- 
clusion which  the  learned  trial  judge 
reached. 

I  vote  for  the  affirmance  of  the  order  of 
the  appellate  division. 

Vann,  J.,  dissenting: 

The  National  Protective  Association  of 
Steam  Fitters  and  Helpers  is  a  domestic 
corporation  organized  to  furnish  competent 
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flteftm  fitters  and  helpers  in  all  branches  to 
the  general  public,  to  protect  its  members 
in  the  pursuit  of  that  business,  and  for 
other  purposes.  The  plaintiff  Charles  Mc- 
Quccd  is  a  member  of  that  corporation,  and 
sues  for  the  benefit  of  hin'self  and  his  fellow 
members.  The  defendant  O'Brien  is  the 
president  of  the  board  of  delegates;  the  de- 
fendant Duff  is  the  treasurer  of  the  Enter- 
Srise  Association  of  Steam  Fitters;  the 
cfendant  Mallaney  is  the  treasurer  of  the 
Progress  Association  of  Steam  Fitters  and 
Helpers;  the  defendant  Gumming  is  an  offi- 
cer known  as  the  "walking  delegate"  of  the 
Enterprise  Association;  tSe  defendant  Nu- 
gent is  the  walking  delegate  of  the  Progress 
Association ;  and  both  Gumming  and  Nugent 
are  cw  officio  members  of  the  board  of  dele- 
gates. Each  of  these  associations  is  unin- 
corporated, and  consists  of  more  than  seven 
members.  This  action  is  brought  to  restrain 
the  defendants  from  preventing  the  em- 
ployment of  the  plaintiff  corporation  or  its 
members,  and  from  coercing  their  discharge 
by  any  employer  through  threats,  strikes,  or 
otherwise,  and  to  recover  damages,  with 
other  relief.  The  issues  joined  by  the  an- 
swers of  tlie  several  defendants  were  tried 
at  special  term.  The  trial  justice  adopted 
the  short  form  of  decision,  but,  in  stating 
the  grounds  upon  which  he  proceeded,  found 
spceifieally  "that  the  defendants  have  en- 
tered into  a  combination  which,  in  effect, 
prevents,  and  will  continue  to  prevent,  the 
plaintiff  McQueed  and  the  other  members  of 
the  plaintiff  association  from  working  at 
his  or  their  trade  in  the  city  of  New  York; 
.  .  .  that  the  defendant  Gumming  threat- 
ened to  cause  a  general  strike  against  the 
plaintiff  association  and  against  the  plain- 
tiff McQueed  wherever  he  found  them  at 
work,  and  that  he  would  not  allow  them  to 
work  at  any  job  in  the  city  of  New  York, 
except  seme  small  jobs  where  the  men  of 
the  Enterprise  Association  were  not  em- 
ployed, and  that  he  and  the  defendant  Nu- 
gent threatened  to  drive  the  plaintiff 
association  out  of  existence;  .  .  .  that 
the  defendants  Gumming  and  Nugent,  while 
acting  in  their  capacity  of  walking  dele- 
gates for  their  respective  associations,  and 
members  of  the  board  of  delegates,  caused 
the  plaintiff  McQueed  and  other  members 
of  the  plaintiff  association  to  be  discharged 
by  their  employers  from  various  places  of 
work  upon  buildings  in  the  course  of  erec- 
tion by  [naming  three  different  employers 
who  were  erecting  buildings  at  different 
places  in  the  boroughs  of  Brooklyn  and 
Manhattan],  by  threatening  the  said  em- 
ployers that  if  they  did  not  discharge  the 
members  of  the  plaintiff  association,  and 
employ  the  members  of  the  Enterprise  Pro- 
gress Association  in  their  stead,  the  said 
walking  delegates  would  cause  a  general 
strike  of  all  men  of  other  trades  employed 
on  said  buildings,  and  that  the  defendant 
Gumming,  as  such  walking  delegate,  did 
cause  strikes  ...  in  order  to  prevent  the 
members  of  the  plaintiff  association  from 
continuing  with  the  work  they  were  doing 
at  the  time  the  strike  was  ordered,  and  that 
the  said  employers,  by  reason  of  said  threats 
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and  the  acts  of  the  defendants  Cumming 
and  Nugent,  discharged  the  members  of  the 
plaintiff  association,  .  .  .  and  employed 
the  members  of  the  Enterprise  and  Progrtjss 
Associations  in  their  stead ;  .  .  .  that  the 
threats  made  by  the  defendants,  and  the  acU 
of  said  walking  delegates  in  causing  the 
discharge  of  the  members  of  the  plaintitf 
association  by  means  of  threats  of  a  general 
strike  of  other  working  men,  constituted  an 
illegal  combination  and  conspiracy,  injured 
the  plaintiff  association  in  its  business,  d.'- 
prived  its  members  of  employment  and  an 
opportunity  to  labor,  prevented  them  from 
earning  their  livelihood  in  their  trade  or 
business.  ..."  A  judgment  was  di- 
rected and  entered  restraining  the  defend- 
ants from  "preventing  the  work,  business, 
or  employment  of  the  plaintiff  corporation, 
or  any  of  its  members,  in  the  city  of  New 
York  or  elsewhere,  and  from  coercing  or  ob- 
taining, by  command,  threats,  strikes,  or 
otherwise,  the  dismissal  or  discharge  by  any 
employer,  contractor,  or  owner  of  the  mem- 
bers of  the  plaintiff  corporation,  or  the 
plaintiff  McQueed,  or  any  or  either  of  them, 
from  their  work,  employment,  or  business, 
or  in  any  wise  interfering  with  the  lawful 
business  or  work  of  the  plaintiff  corporation 
or  of  its  members.  But  the  defendants  are 
not,  nor  is  any  one  of  them,  enjoined  and 
restrained  from  refusing  to  work  with  the 
plaintiff  or  any  member  of  the  plaintitf 
corporation." 

The  appellate  division,  according  to  its 
order,  which  is  the  only  evidence  of  its  ac- 
tion that  we  can  consider,  did  not  reverse 
upon  a  question  of  fact;  and  a  revei-sal 
upon  the  law,  only,  is  an  affirmance  of  the 
facts  found,  which  are  thus  placed  beyomi 
our  control,  as  there  was  some  evidence  to 
support  the  findings.  People  v.  Adirotidack 
R,  Co.  160  N.  Y.  225,  235,  54  N.  E.  CSO; 
Code  Civ.  Proc.  §  1338.  Thus  we  have  before 
US  a  controversy,  not  between  ewplcyer  and 
employee,  but  between  different  labor  organ- 
izations, wherein  one  seeks  to  restrain  tie 
others  from  diiving  its  members  out  of 
businesh,  and  absolutely  preventing  them 
from  earning  a  living  by  working  at  their 
trade,  through  threats,  made  to  the  common 
employer  of  members  of  all  the  organi- 
zations, to  destroy  his  business  unless  he 
discharged  the  plaintiff's  members  from  his 
employment.  The  primary  question  is 
whether  the  action  of  the  defendants  was 
unlawful,  for  a  lawful  act  done  in  a  lawful 
manner  cannot  cause  actipnable  injury.  It 
is  not  the  duty  of  one  man  to  work  for  an- 
other unless  he  has  agreed  to,  and  if  he  hns 
so  agreed,  but  for  no  fixed  period,  either 
may  end  the  contract  w^henever  he  choose. 
The  one  may  work  or  refuse  to  work  at  will, 
and  the  other  may  hire  or  discharge  at  will. 
The  terms  of  employment  are  subject  to 
mutual  agreement,  without  let  or  hindrance 
from  anyone.  If  the  terms  do  not  suit,  or 
the  employer  does  not  please,  the  right  lo 
quit  is  absolute,  and  no  one  may  demand  a 
reason  therefor.  Whatever  one  man  may 
do  alone,  he  may  do  in  combination  with 
others,  provided  they  have  no  unlawful  ob- 
ject in  view.     Mere  numbers  do  not  ordi- 
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narily  affect  the  quality  of  the  act.  Work- 
ingmen  have  the  right  to  organize  for  the 
purpo8(>  of  securing  higher  wages,  shorter 
hours  of  labor,  or  improving  their  relations 
with  their  employers.  They  have  the  right 
to  strike  (that  is,  to  cease  working  in  a 
body  by  prearrangement  until  a  grievance 
is  redressed),  provided  the  object  is  not  to 
gratify  malice,  or  inflict  injury  upon  others, 
but  to  secure  better  terms  of  employment 
for  themselves.  A  peaceable  and  orderly 
strike,  not  to  harm  others,  but  to  improve 
their  own  condition,  is. not  a  violation  of 
law.  They  have  the  right  to  go  farther,  and 
to  solicit  and  persuade  others^  who  do  not 
bekng  to  their  organization,  and  are  em- 
ployed for  no  fixed  period,  to  quit  work, 
also,  unless  the  common  employer  of  all  as- 
sents to  lawful  conditions,  designed  to  im- 
prove their  material  welfare.  They  have 
DO  right,  however,  through  the  exercise  of 
coercion,  to  prevent  others  from  working. 
When  persuasion  ends^  and  pressure  begins, 
the  law  is  violated;  for  that  is  a  trespass 
u[nm  the  rights  of  others,  and  is  expressly 
forbidden  by  statute.  Penal  Code,  §  168- 
Thi'v  have  no  right,  by  force,  threats,  or  in- 
timidation, to  prevent  members  of  another 
labor  organization  from  working,  or  a  con- 
tractor from  hiring  them  or  continuing 
them  in  his  employment.  They  may  not 
threaten  to  cripple  his  business  unless  he 
will  discharge  them,  for  that  infringes  upon 
liberty  of  action,  and  violates  the  right 
which  every  man  has  to  conduct  his  busi- 
ness as  he  sees  fit^  or  to  w^ork  for  whom  and 
on  what  terms  he  pleases.  Their  labor  is 
their  property,  to  do  with  as  they  choose; 
hut  the  labor  of  others  is  their  property,  in 
turn,  and  is  entitled  to  protection  against 
HTongful  interference.  Both  may  do  what 
they  please  with  their  own,  but  neither  may 
^'MTce  another  into  doing  what  he  does  not 
vdsh  to  with  his  own.  The  defendant  as- 
^x-iations  made  their  own  rules  and  regula- 
tions, and  the  plaintiff  corporation  did  the 
- 1  me.  Neither  was  entitled  to  any  exclu- 
'ivr^  privilejre,  but  both  had  equal  rights  ac- 
cording to  law.  The  defendants  could  not 
drive  the  plaintiff's  members  from  the  la- 
bor market  absolutely,  and  the  plaintiff 
could  not  drive  the  defendants'  members 
therefrom.  The  members  of  each  organiza- 
tion had  the  right  to  follow  their  chosen 
calling  without  unwarrantable  interference 
from  others.  Public  policy  requires  that 
the  wages  of  labor  should  be  regulated  by 
the  law  of  competition  and  of  supply  and 
demand,  the  same  as  the  sale  of  food  or 
clothing.  Any  combination  to  restrain  "the 
frre  pursuit  in  this  state  of  any  lawful 
hu.<^iness,"  in  order  "to  create  or  maintain  a 
monopoly,"  is  expressly  prohibited  by  stat- 
ute, and' an  injunction  is  authorized  to  pre- 


advancement  of  the  defendants'  own  inter- 
ests. While  they  had  the  right  by  fair  per- 
suasion to  get  the  work  of  the  plaintiff 
McQueed,  for  instance,  they  had  no  right, 
either  by  force  or  by  threats,  to  prevent 
him  from  getting  any  work  whatever,  or  to 
deprive  him  of  the  right  to  earn  his  living 
by  plying  his  trade.  Competition  in  the  la- 
bor market  is  lawful,  but  a  combination  to 
shut  workmen  out  of  the  market  altogether 
is  unlawful.  One  set  of  laborers,  whether 
organized  or  not,  has  no  right  to  drive  an- 
other set  out  of  business,  or  prevent  them 
from  working  for  any  person  upon  any  terms 
satisfactory  to  themselves.  By  threatening 
to  call  a  general  strike  of  the  related  trades, 
the  defendants  forced  the  contractor  to  dis- 
charge competent  workmen  who  wanted  to 
work  for  him^  and  whom  he  wished  to  keep 
in  his  employment.  They  conspired  to  do 
harm  to  the  contractor  in  order  to  compel 
him  to  do  harm  to  the  plaintiffs,  and  their 
acts  in  execution  of  the  conspiracy  caused 
substantial  damage  to  the  members  of  the 
plaintiff  corporation.  While  no  physical 
force  was  used,  the  practical  effect  was  that 
members  of  one  labor  organization  drove 
the  members  of  another  labor  organization 
out  of  business,  and  deprived  them  of  the 
right  to  labor  at  their  chosen  vocation.  De- 
priving a  mechanic  of  employment  by  un- 
fair means  is  the  same  in  principle  as  de- 
priving a  tradesman  of  his  customers  by 
unfair  means,  which  has  always  been  held  a 
violation  of  law.  A  conspiracy  is  a  combi- 
nation to  do  an  illegal  act  by  legal  means, 
or  any  act  by  illegal  means.  Here  the 
means  used  were  illegal,  because  they  tend- 
ed and  were  designed  to  injure  a  man  in  his 
business  without  lawful  excuse.  A  threat, 
whether  made  by  one  alone,  or  by  many 
acting  in  combination,  to  injure  a  man  in 
his  business  unless  he  will  conduct  it  in  a 
way  that  he  does  not  wish  to,  is  a  tortious 
act,  because  it  interferes  with  business 
freedom;  and  if  it  results  in  injury  it  is 
actionable.  Every  man  has  the  right  to 
carry  on  his  business  in  any  lawful  way 
that  he  sees  fit.  He  may  employ  such  men 
as  he  pleases,  and  is  not  obliged  to  employ 
those  whom,  for  any  reason,  he  does  not 
wish  to  have  work  for  him.  He  has  the 
right  to  the  utmost  freedom  of  contract  and 
choice  in  this  regard,  and  interference  with 
that  freedom  is  against  public  policy,  be- 
cause it  tends,  not  only  to  destroy  compe- 
tition, but,  in  a  broad  sense,  to  deprive  a 
man  of  both  liberty  and  property.  People 
V.  Oillson,  109  N.  Y.  389,  399,  17  N.  E.  343; 
Slaughter-House  Cases,  16  Wall.  116,  122, 
21  L.  ed.  421,  423.  Threatening,  molesting, 
intimidating,  and  obstructing  others  in 
their  trade  or  calling  is  contrary  to  law,  be- 
cause it  is  in  violation  of  personal  rigiits. 


vent  it.     Re  Davies,   168  N.  Y.  89,  96,  56  j  in  restraint  of  trade,  and  injurious  to  soci 


L.  R.  A,   865,   61   N.   E.    118;    Laws   1897, 
chap.  383;  Laws  1899,  chap.  690. 

A  combination  of  workmen  to  secure  a 
lauiui  benefit  to  themselves  should  be  dls- 
tin^niished  from  one  to  injure  other  work- 
meQ  in  their  trade.  Here  we  have  a  con- 
spiracy   to    injure    the    plaintiffs    in    their 


ety.  It  tends  to  force  able-bodied  and  com- 
petent workmen  into  idleness,  and  prevent 
them  from  helping  to  do  the  work  of  the 
country.  Workmen  cannot  dictate  to  em- 
ployers how  tliey  shall  carry  on  their  busi- 
ness, nor  whom  they  shall  or  shall  not  em- 
ploy.    The  plaintiff's  men  had  the  right  to 


hu^inea,  as  distinguiahed  from  a  legitimate  work   without   molestation   by   members   of 
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other  laDor  nnions,  exercised  either  directly 
against  themselves,  or  indirectly  through 
their  employers.  They  had  the  right  to 
have  their  relations  with  their  employers 
left  undisturbed,  and  this  right  was  inten- 
tionally invaded  by  the  defendants,  without 
lawful  justification.  The  object  was  evil, 
for  it  was  not  to  compete  for  employment 
by  fair  means,  but  to  exclude  rivals  from 
employment  altogether  by  unfair  means. 
The  law  gives  a^  men  an  equal  chance  to 
live  by  their  own  labor,  and  does  not  permit 
one  labor  union  to  seize  all  the  chances,  by 
compelling  employers  to  refuse  employment 
to  tne  members  of  all  other  unions.  The 
plaintiffs  do  not  ask  for  protection  against 
competition,  but  from  "malicious  and  op- 
pressive interference"  with  their  right  to 
work  at  their  trade. 

The  object  of  the  defendants  was  not  to 
get  higher  wages,  shorter  hours,  or  better 
terms  for  themselves,  but  to  prevent  others 
from  following  their  lawful  calling.  Thus 
one  of  the  defendants  said  to  the  plaintiff 
McQueed:  '*I  will  strike  against  your  men 
wherever  I  find  them,  and  not  allow  them 
to  work  on  any  job  in  the  city,  except  some 
small  place  where  the  Enterprise  men  are 
not  employed."  The  same  man  said  to  one 
of  the  contractors  that  he  could  not  have 
the  plaintiff's  men  in  his  employment,  and 
unless  they  were  discharged  he  would  order 
a  ''general  strike  of  the  whole  building." 
They  were  discharged  accordingly,  although 
the  contractor  testified  that  they  were  good 
workmen,  that  their  work  was  satisfactory, 
and  that  he  had  no  reason  for  discharging 
them,  other  than  the  threats  made.  An- 
other contractor  testified  that  two  of  the  de- 
fendants told  him  that  he  must  take  the 
plaintiff's  men  off  and  put  their  men  on, 
''or  else  the  whole  building  would  be  tied 
up,  as  thpy  would  not  allow  the  other  men 
to  work."  The  usual  discharge  followed, 
although  the  men  were  satisfactory  to  their 
employer.  The  same  witness  testified  that 
"Mr.  Gumming  would  neither  allow  my 
men  to  work,  nor  would  he  allow  his  men 
to  go  to  work  until  the  time  had  been  paid 
for  between  the  interval  they  struck  and 
the  time  they  were  to  go  to  work  again."  A 
member  of  the  plaintiff  corporation  swore 
that  *'Mr.  Gumming  told  us  that,  if  he  ever 
found  us  on  a  job  in  the  vicinity  of  New 
York,  he  would  strike  it  by  order  of  the 
board  of  delegates.  He  said  they  would 
not  allow  us  to  work  on  any  job,  except  it 
was  a  small  job, — a  cheap  job, — and  he  al- 
lowed us  to  do  it."  The  threat  was  repeat- 
ed in  substance  to  the  employer,  who  dis- 
charged the  witness,  and  he  was  not  em- 
ployed on  the  building  afterwards.  There 
was  other  evidence  to  the  same  effect,  and, 
although  the  defendants  denied  making 
these  threats,  the  trial  judge  accepted  the 
version  of  the  plaintiff's  witnesses,  and 
hence  we  must  do  the  same.  I  assume, 
therefore,  that  the  defendants  caused  the 
discharge  of  the  plaintiff's  men  by  threat- 
ening to  cripple  their  employer's  business 
unless  he  discharged  them,  and  that  they 
also  molested  them  by  threatening  to  pre- 
vent them  from  working  at  their  trade  in 
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the  city  of  New  York,  by  calling  a  general 
strike  of  all  trades  on  any  building  where 
they  might  be  employed.  The  action  of  the 
defendants  was  wrongful  and  malicious, 
and  their  object  was  to  force  men  who  had 
learned  a  trade  to  abandon  it  and  take  up 
some  other  pursuit.  There  is  no  findings 
that  the  defendants  maintain  a  higher 
standard  of  skill  than  the  plaintiffs. 

It  may  be  argued  that  the  employers  were 
not  obliged  to  yield  to  these  tjireats,  and 
this  is  true;  but  noncompliance  meant  ruin 
to  them,  for  their  work  would  be  complete- 
ly tied  up  and  their  business  paralyzed.  A. 
threat,  with  ruin  behind  it,  may  be  as  coer- 
cive as  physical  force.  The  effect  of  such 
threats  upon  men  of  ordinary  nerve  is  well 
knoAvn.  They  could  not  perform  their  con- 
tracts, and  would  thus  be  subjected  to  great, 
loss.  Hence,  against  their  will,  they  yielded 
to  unlawful  demands.  Personal  liberty  waa 
interfered  with  through  coercion  of  the 
will.  Some  of  them  knew  from  experience^ 
as  the  record  shows,  that  the  military  disci- 
pline of  the  defendant  organizations  practi- 
cally compelled  instant  obedience  of  an  or- 
der to  strike.  When  an  association  is  sa 
strong  and  its  discipline  so  perfect  tiiat  its 
orders  to  strike  are  equivalent  to  the  com- 
mands of  an  absolute  monarch,  the  effect  ia 
the  same  as  the  use  of  physical  force.  1 
Tiedeman,  State  Sc  Federal  Control  of 
Persons  i  Property,  p.  433;  Erie,  Trades 
Unions,  12,  105.  The  purposes  of  the  de- 
fendants, as  well  as  the  methods  pursued  by 
them,  were  unlawful  and  authorized  the 
injunction  granted  by  the  trial  court  in  or- 
der to  prevent  irreparable  injury  and  a 
multiplicity  of  suits.  This  was  couoeded 
in  Reynolds  v.  Everett,  144  N.  Y.  189,  3Q  N. 
E.  72,  and  demonstrated  in  Davis  v.  Zim- 
merman, 91  Hun,  489,  36  N.  Y.  Supp.  303. 
Each  man  would  be  compelled  to  bring  a 
separate  action  every  time  he  was  dis- 
charged. An  action  at  law,  especially 
against  an  unincorporated  association,, 
would  ordinarily  do  no  good,  and  in  most 
cases  ruin  would  anticipate  relief.  Dam- 
ages w^ould  not  adequately  redress  the 
wrong,  and  the  mere  statement  of  the  facta 
shows  the  impossibility  of  adequately  meas- 
uring the  damages  in  this  class  of  actions. 
That  damages  were  sustained  is  clear,  but 
what  evidence  can  prove  the  amount,  and 
what  intelligence  is  keen  enough  to  resolve 
them  into  dollars  and  cents?  Unless  equi- 
ty will  take  jurisdiction,  the  wrong  done  ia 
practically  without  a  remedy.  Unlawful  com- 
binations of  capital  are  restrained  without 
hesitation,  and  the  same  test  of  illegality 
should  be  applied  to  combinations  of  labor; 
for  both  are  equal  before  the  law,  and  both 
are  covered  by  the  same  statute  (Laws  1897, 
chap.  383;  Laws  1899,  chap.  690).  The 
prejudice  said  to  exist  in  some  minds 
against  interference  by  courts  of  equity  in 
labor  disputes  should  not  be  heeded;  for  if, 
upon  well-settled  principles,  the  courts  have 
jurisdiction,  they  must  exercise  it,  or  re- 
fuse to  do  their  duty.  Public  opinion  may 
express  itself  in  legislation,  but  not  in  ju* 
dicial  decisions.  The  fact  that  a  lawful 
strike  inflicts  injury  upon  the  employer  ia 
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not  controlling.  As  was  said  by  a  recent 
writer  upon  the  sabject:  "The  courts  rec- 
ognize the  right  of  workingmen  to  combine 
t^cther  for  the  purpose  of  bettering  their 
condition,  and,  m  endeavoring  to  attain 
their  object,  they  may  inflict  more  or  less 
inconvenience  and  damages  upon  the  em- 
ployer; but  a  threat  to  strike  unless  their 
wages  are  advanced  is  something  very  dif- 
ferent from  a  threat  to  strike  unless  work- 
men who  are  not  members  of  the  combina- 
tion are  discharged.  In  either  case  the  in- 
convenience and  damage  inflicted  upon  the 
employer  is  the  same;  but  in  the  one  case. 
the  means  used  are  to  attain  a  legitimate 
purpose,  namely,  the  advance  of  their  own 
wages,  and  the  injury  inflicted  is  no  more 
than  is  lawfully  incidental  to  the  enjoyment 
of  thoir  own  legal  rights.  In  the  other  case 
the  object  sought  is  the  injury  of  a  third 
party;  and  while  it  may  be  argued  that  in- 
directly the  discharge  of  the  nonunion  em- 
ployees will  strengthen  and  benefit  the  un- 
ion, and  thereby  indirectly  benefit  the  union 
workmen,  the  benefit  to  the  members  of  the  ] 
rombination  is  so  remote,  as  compared  to 
the  direct  and  immediate  injury  inflicted 
upon  the  nonunion  workmen,  that  the  law 
does  not  look  beyond  the  immediate  loss  and 
damage  to  the  innocent  parties,  to  the  re- 
mote benefits  that  might  result  to  the  un- 
ion."   1  Eddy,  Combinations,  416. 

The  conclusions  I  have  announced  are 
supported  by  the  weight  of  authority  in  this 
country  and  in  England.  The  leading  case 
in  this*  state  is  controlling  in  principle,  and 
requires  a  reversal  of  the  order  appealed 
from.  Curran  v.  Oalen,  152  N.  Y.  33,  37  L. 
R.  A.  802,  46  N.  E.  297.  The  plainUflf  in 
that  case  alleged  in  his  complaint  that  the 
defendants  wrongfully  conspired  to  injure 
him  and  take  away  his  means  of  earning  a 
livelihood;  that  they  threatened  to  accom- 
plish this  unless  he  would  join  their  asso- 
ciation; that  in  pursuance  of  the  conspiracy, 
'^upon  plaintiff's  refusing  to  become  a  mem- 
ber of  said  association,"  the  defendants 
"made  complaint  to  the  plaintiff's  employ- 
(ra,  and  forced  them  to  discharge  him  from 
their  employ,  and,  by  false  and  malicious 
reports  in  regard  to  him,  sought  to  bring 
Mm  into  ill  repute  with  members  of  his 
trade  and  employers,  and  to  prevent  him 
from  prosecuting  his  trade  and  earning  a 
livelihood."  The  answer  set  forth  an  agree- 
ment between  a  brewer's  association  and  a 
labor  organization,  of  which  defendants 
were  members,  to  the  effect  that  all  em- 
ployees of  the  brewery  companies  belonging 
to  the  former  should  be  members  of  the  lat- 
ter, and  that  no  employee  should  work  for 
a  longer  period  than  four  weeks  without  be- 
oominf  a  member.  It  was  further  alleged 
that  Uie  plaintiff  was  retained  in  the  em- 
ployment of  one  of  the  brewing  companies 
for  more  than  four  weeks  after  he  was  no- 
tified of  the  provisions  of  said  agreement  re- 
'{Diring  him  to  become  a  member  of  the  lo- 
t-a]  assembly;  that  the  defendants  request- 
^  him  to  become  a  member,  and,  on  his 
refusal  to  comply,  they,  through  their  com- 
mittee, notified  the  ofRcers  of  said  company 
that  the  plaintiff,  after  repeated  requests, 
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had  refused  for  more  than  four  weeks  to 
become  a  member  of  said  assembly;  and 
that  they  did  so  solely  in  pursuance  of  said 
agreement,  and  in  accordance  with  the 
terms  thereof,  without  intent  or  purpose  to 
injure  plaintiff  in  any  way.  The  plaintiff 
demurred  to  this  defense  upon  the  ground 
that  it  was  insufficient,  in  law,  upon  the 
face  thereof.  The  demurrer  was  sustained 
in  all  the  courts.  77  Hun,  610,  28  N.  Y. 
Supp.  1134;  152  N.  Y.  33,  37  L.  R.  A.  802, 
46  N.  E.  297.  All  the  judges  who  sat  in 
this  court  imited  with  Judge  Gray  in  say- 
ing that  '^public  policy  and  the  interests  of 
society  favor  the  utmost  freedom  in  the  cit- 
izen to  pursue  his  lawful  trade  or  calling, 
and  if  the  purpose  of  an  organization  or  com- 
bination of  workingmen  be  to  hamper  or  to 
restrict  that  freedom,  and,  through  con- 
tracts or  arrangements  with  employers,  to 
coerce  other  workingmen  to  become  mem- 
bers of  the  organization,  and  to  come  under 
its  rules  and  conditions,  under  the  penalty 
of  the  loss  of  their  position  and  of  depriva- 
tion of  employment,  then  that  purpose 
seems  clearly  unlawful,  and  militates 
against  the  spirit  of  our  government  and 
the  nature  of  our  institutions.  The  effectu- 
ation of  such  a  purpose  would  conflict  with 
that  principle  of  public  policy  which  pro- 
hibits monopolies  and  exclusive  privileges. 
It  would  tend  to  deprive  the  public  of  the 
services  of  men  in  useful  employments  and 
capacities.  It  would,  to  use  the  language 
of  Mr.  Justice  Barrett  in  People  ex  rel.  QUI 
V.  Smithy  5,N.  Y.  Crim.  Rep.  at  page  613, 
'impoverish  and  crush  a  citizen  for  no  rea- 
son connected  in  the  slightest  degree  with 
the  advancement  of  wages  or  the  mainte- 
nance of  the  rate.*'*  The  plaintiff,  in  a 
very  recent  case  in  England,  employed  non- 
union men,  and  after  trying  in  vain  to  have 
them  admitted  to  the  union,  was  told  by  its 
president  that  unless  he  discharged  them 
his  meat  would  be  stopped  at  one  Munce's, 
who  had  been  getting  about  £30  worth 
weekly  from  him  for  twenty  years,  although 
there  was  no  permanent  contract  between 
them.  Upon  his  refusing  to  discharge,  the 
defendants,  who  were  officers  and  members 
of  the  union,  threatened  to  instruct 
Mimce's  employees  to  cease  work  unless  he 
complied  with  their  request.  The  plaintiff 
still  refused,  whereupon  Munce  informed 
him  that  he  need  not  send  any  more  meat 
unless  he  arranged  with  the  union,  as  his 
men  had  been  ordered  to  quit  work,  and 
thereupon  Munce  cca.sed  to  deal  with  him. 
There  was  a  recovery'  by  the  plaintiff,  which 
was  sustained  by  all  the  appellate  courts. 
Leathern  v.  Craig  [1899]  2  Ir.  Rep.  667; 
Quinn  v.  Leathern  [1901]  A.  C.  495.  Five 
concurring  opinions  were  written  in  the 
House  of  Lords,  which  unanimously  held 
that  "a  combination  of  two  or  more,  with- 
out justification  or  excuse,  to  injure  a  man 
in  his  trade  by  inducing  his  customers  or 
servants  to  break  their  contracts  with  him, 
or  not  to  deal  with  him  or  continue  in  his 
employment,  is,  if  it  results  in  damage  to 
him,  actionable."  The  earlier  case  of  Al- 
len V.  Flood  [1898]  A.  C.  1,  upon  which  the 
appellate  division   relied   in   rendering  the 
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jiidginent  now  before  us,  was  carefully  lim- 
ited and  explained,  if  not  virtually  over- 
ruled. The  English  cases  were  so  thorough- 
ly reviewed  that  it  is  unnecessary  to  make 
further  reference  to  them.  Among  other 
thin<,'s,  it  was  said:  "He  [referring  to  the 
l)laintiff]  was  at  liberty  to  earn  his  own 
living  in  his  own  way,  provided  he  did  not 
violate  some  special  law  prohibiting  him 
from  so  doing,  and  provided  he  did  not  in- 
fringe the  rights  of  other  people.  This  lib- 
erty involved  liberty  to  deal  with  other 
persons  who  were  willing  to  deal  with  him. 
This  liberty  is  a  right  recognized  by  law. 
Its  correlative  is  the  general  duty  of  every- 
one not  to  prevent  the  free  exercise  of  this 
liberty,  except  so  far  as  his  own  liberty  of 
action  may  justify  him  in  so  doing.  But  a 
person's  liberty  or  right  to  deal  with  others 
is  nugatory  unless  they  are  at  liberty  to 
deal  with  him  if  they  choose  to  do  so.  Any 
interference  with  their  liberty  to  deal  with 
him  affects  him.  If  such  interference  is 
justifiable  in  point  of  law.  he  has  no  re- 
dress. Again,  if  such  interference  is  wrong- 
ful, the  only  person  who  can  sue  in  respect 
of  it  is,  as  a  rule,  the  person  immediately 
affected  by  it.  Another  who  suffers  by  it 
has  usually  no  redress.  The  damage  to  him 
is  too  remote,  and  it  would  be  obviously 
prnctieally  impossible  and  highly  incon- 
venient to  give  legal  redress  to  all  who  suf- 
fer from  such  wrongs.  But  if  the  interfer- 
ence is  wrongful,  and  is  intended  to  damage 
a  third  person,  and  he  is  damaged  in  fact, 
— in  r)tlier  words,  if  he  is  wrongfully  and 
intentionally  struck  at  through  others  and 
is  thereby  damnified, — the  whole  aspect  of 
the  case  is  changed.  The  wrong  done  to 
others  reaches  him;  his  rights  are  in- 
fringed, although  indirectly;  and  damage 
to  him  is  not  remote  or  unforeseen,  but  is 
the  direct  consequence  of  what  has  been 
done.  Our  law,  as  I  understand  it,  is  not 
BO  defective  as  to  refuse  him  a  remedy  by 
an  action  under  such  circumstances."  This 
decision  was  not  founded  upon  ancient  stat- 
utes, as  some  of  the  early  English  cases  are, 
but  upon  the  common  law.  See  also  the 
opinion  in  Ta-ff  Vale  R.  Co.  v.  Amalgamated 
8oc.  [1901]  A.  C.  431,  which  had  not  been 
published  when  the  judgment  in  Quinn  v. 
Leathern  was  pronounced.  The  position  of 
the  Federal  courts  and  those  of  most  of  the 
states  is  to  the  same  effect.  Old  Dominion 
8.  S.  Co.  v.  McKcnna,  30  Fed.  48;  Casey  v. 
Cincinnati  Typographical  Unions  No.  3,  12 
L.  R.  A.  193,  45  Fed.  135;  Hopkins  v.  Ox- 
lev  Rtave  Co.  28  C.  0.  A.  99,  49  U.  S.  App, 

709,  83  Fed.  916;  Re  Deha,  158  U.  S.  564,  39 
L.  ed.  1092,  15  Sup.  Ct.  Rep.  900;  Plant  v. 
Woods,  176  Mass.  492,  51  L.  R.  A.  339,  57 
N.  E.  1011;  State  v.  Donaldson,  32  N.  J.  L. 
151,  90  Am.  Dec.  649;  Barr  v.  Essex  Trades 
Cmnicil,  53  N.  J.  Eq.  101,  30  Atl.  881; 
Longshore  Printing  d  Pub.  Co.  v.  Hovcelly 
26  Or.  527,  28  L.  R.  A.  464,  38  Pac.  547; 
8tate  v.  QUdden,  65  Conn.  46,  8  Atl,  890; 
Crv.mp*s  Case,  84  Va.  927,  6  S.  E.  620; 
State  V.  Stewart,  59  Vt.  273,  59  Am.  Rep. 

710,  9  Atl.  559;  Doremus  v.  Henncssy,  62 
111.  App.  391;  State  ex  ret.  Dumer  v.  Hue- 
gin,  110  Wis.  189,  86  N.  W.  1046;  Ohipley 
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▼.  Atkinson,  23  Fla.  206,  1  So.  934;  Luoke 
V.  Clothing  Cutters'  d  T.  Assembly  No. 
7507,  K.  of  L.  77  Md.  396,  19  L.  R.  A.  408, 
26  Atl.  605;  Murdoch  v.  Walker,  162  Pa. 
595,  25  Atl.  492;  Beck  v.  Railway  Team- 
sters' Protective  Union,  118  Mich.  497,  42 
L.  R.  A.  407,  77  N.  W.  13. 

I  add  to  the  discussion  of  the  common  law 
governing  the  subject  a  quotation  from  the 
r>tatute  against  crimes  in  this  state,  as  in- 
dicating the  policy  of  the  law:  "If  two  or 
more  persons  conspire,  ...  to  prevent 
another  from  exercising  a  lawful  trade  or 
calling,  or  doing  any  other  lawful  act,  by 
force,  threats,  intimidation,  or  by  interfer- 
ing or  threatening  to  interfere  with  tools, 
implements,  or  property,  belonging  to  or 
used  by  another,  or  with  the  use  or  employ- 
ment thereof,  .  .  .  each  of  them  is 
guilty  of  a  misdemeanor."  Penal  Code,  f 
168. 

1  think  that  the  action  of  the  defendants 
was  unlawful  and  was  properly  restrained, 
but  the  injunction,  in  the  form  granted,  is 
too  broad,  and  requires  modification.  It 
prevents  the  defendants  "from  coercing  or 
obtaining  by  command,  threats,  strikes,  or 
otherwise,  the  dismissal  or  discharge  by  any 
employer,  contractor,  or  owner,  of  the  mem- 
bers of  the  plaintiff  corporation,"  etc.  It 
is  not  limited  to  coercion,  but  prevents  the 
defendant  from  obtaining,  not  simply  by 
command,  threats,  etc.,  but  by  any  means, 
the  discharge  of  the  plaintiffs.  This  might 
prevent  fair  persuasion  or  solicitation, 
which  the  defendants  may  resort  to.  While 
this  might  have  been  corrected  by  motion  at 
special  term,  for  the  decision  of  the  trial 
justice  does  not  warrant  it,  it  may  be  cor- 
rected, upon  appeal. 

The  order  of  the  appellate  division,  so  far 
as  appealed  from,  should  be  reversed,  and 
the  judgment  of  the  special  term  modified 
by  striking  out  the  words  "or  otherwise" 
therefrom,  and,  as  modified,  affirmed,  with 
costs  to  the  appellants  in  all  courts. 

Bartlett  and  Martin,  JJ.,  concur  with 
Vann^  J. 


Re  Estate  of  George  A.  BRANDRETH,  De- 
ceased. 


Erastus  C.  KNIGHT,  Comptroller  of  New 
York,  Appt., 

V, 

Francis  LARKIN,  Jr.,  et  al.,  Exrs.,  etc.,  of 
George  A.  Brandreth,  Deceased,  Rcspts. 

(169  N.  Y.  437.) 

A  trannfer  of  corporate  stock  apon  the 
condition  that  the  transferrer  Bhall 
enjoy  the  dividends  and  vote  upon  the 
stock  during  his  lifetime  Is  subject  to  the 
provisions  of  a  transfer  tax  law  imposing 
a  tax  when  the  transfer  is  Intended  to  take 
effect  In  possession  or  enjoyment  at  or  after 
the  death  of  the  transferrer. 

(Oray,  Haight,  and  Werner,  J  J.,  dissent,) 

(January  28,   1902.) 


NoTM. — As  to  effect  of  transfer  tax  law  upon 
interests  in  remainder,  see  also,  in  this  aeries, 
Re  Dows  (N.  Y.)  52  L.  R.  A.  438. 


1902. 


Be  Brandrbth. 
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APPEAL  by  the  comptroller  of  New  York 
City  frcHii  an  order  of  the  Appellate 
Division  of  the  Supreme  Court,  Second  De- 
partment, reversing  an  order  of  the  Surro- 
gate of  Westchester  County  which  affirmed 
a  decree  confirming  reports  of  a  transfer 
tax  appraiser  levying  a  tax  upon  the  prop- 
erty of  George  A.  Brandreth,  deceased. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Joseph  W.  Middlebrook*  for  ap- 
pellant : 

The  act  provides  for  three  separate  con- 
ditions, viz,,  (1)  a  transfer  "in  contempla- 
tion of  death;"  (2)  a  transfer  where  "pos- 
session" is  deferred  imtil  ^*at  or  after" 
death;  (3)  a  transfer  where  "enjoyment"  is 
deferred  until  after  death. 

Any  one  of  these  three  conditions  sustains 
a  conclusion  of  law  that  a  transfer  is 
taxable. 

Ke  Or€<m,  163  N.  Y.  223,  47  N.  E.  292; 
Re  Boahrick,  160  N.  Y.  489,  55  N.  E.  208. 

Mr.  Adrian  H.  Joline,  with  Mr,  Fraa- 
ela  I«arkiii,  for  respondents: 

The  transfer  of  the  eleven  shares  on  Jan- 
uary 3,  1893,  was  absolute,  and  took  effect 
immediately;  and  it  was  not  made  in  con- 
templation of  the  death  of  the  donor. 

The  gifts  were  clearly  inter  vivos,  not 
causa  mortis. 

Re  Crary,  31  Misc.  72,  64  N.  Y.  Supp. 
566. 

The  only  qualification  of  the  absolute  gift 
of  the  shares  related,  not  to  the  principal 
of  the  shares,  but  to  the  income  thereof  and 
the  right  to  vote  thereon. 

The  right  to  dividends  and  the  right  to 
vote  are  separable  from  the  ownership  of 
the  stock.  They  do  not  constitute  all  tlie 
beneficial  rights  in  shares  of  stock. 

1  Cook,  Corp.  p.  39 ;  Plimpton  v.  Bigelow, 
93  N.  Y.  592;  Qibhons  v.  Mahon,  136  U.  S. 
549,  34  L.  ed.  525,  10  Sup.  a.  Rep.  1057; 
Fisher  v.  Essex  Bank,  5  Gray,  373. 

"Dividend"  means  that  portion  of  the 
profits  of  the  company  which  the  company, 
by  its  directors,  sets  apart  for  ratable  divi- 
sion among  its  shareholders. 

2  Cook,  Corp.  987 ;  Mobile  d  0,  R.  Co,  v. 
Tennessee,  153  U.  S.  486,  38  L.  ed.  793,  14 
Sup.  Ct.  Kep.  968. 

The  right  to  impose  the  tax  must  rest 
upon  evidence  sufficient  in  probative  force 
to  bring  it  within  the  statute,  and  must 
establish  a  case  from  which  tlie  law  clearly 
authorized  its  imposition. 

Re  Thome,  44  App.  Div.  8,  60  N.  Y.  Supp. 
419. 

Callea,  J.,  delivered  the  opinion  of  the 
court: 

On  January  2,  1893,  George  A.  Brandreth 
(who  died  on  November  15,  1897)  trans- 
ferred to  his  four  daughters  11  shares  of 
the  capital  stock  of  the  Porous  Plaster 
Company,  a  domestic  corporation,  of  the 
par  valae  of  $5,000  each.  On  the  same  day 
his  dauffhters  executed,  acknowledged,  and 
delivered  to  said  Brandreth  an  instrument 
which  recited  that  Brandreth  had  trans- 
ferred the  stock  *'upon  condition  that  he  is 
to  receive  all  dividends  declared  upon  said 
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stock  for  the  term  of  his  life,  and  also  upon 
condition  that  he  has  the  right  to  vote  upon 
the  stock  the  same  as  though  no  transfer 
had  been  made,"  and  directed  said  company 
to  allow  said  Brandreth  to  vote  on  the 
stock,  and  also  to  pay  him  all  dividends 
that  might  be  declared  thereon.  It  was 
provided!  "This  agreement  is  not  to  be 
revocable  by  any  or  all  of  us,  but  to  con- 
tinue in  full  force  until  the  death  of  the 
said  George  A.  Brandreth.  And  the  death 
of  any  or  all  of  us  before  the  death  of  said 
George  A.  Brandreth  is  not  to  act  as  a  revo- 
cation of  this  instrument,  it  being  our  in- 
tent and  object  to  secure  to  him  the  divi- 
dends on  said  stock  until  his  death,  and 
also  the  ri^ht  to  vote  on  said  stock.  This 
agreement  is  to  bind  ourselves,  our  execu- 
tors, administrators,  and  assigns."  On  the 
13th  day  of  January,  1893,  an  agreement 
was  made  by  all  the  stockholders  of  the 
company  whereby  they  transferred  the  stock 
to  three  trustees  to  hold  the  same  during 
two  specified  lives,  and  to  pay  the  dividends 
to  the  persons  theretofore  holding  the  stock 
or  their  successors  in  interest,  and  upon  the 
termination  of  the  trust  to  transfer  the 
stock  itself  to  such  persons.  The  appraiser 
and  the  surrogate  held  that  the  stock  so 
transferred  by  Brandreth  to  his  children 
was  subject  to  tax  under  the  provisions  of 
article  10  of  the  tax  law.  The  appellate  di- 
vision, by  a  divided  courts  reached  a  con- 
trary conclusion,  and  reversed  the  decree  of 
the  surrogate  in  this  respect. 

Tlie  order  of  the  appellate  division  does 
not  recite  that  the  reversal  was  on  the  facts, 
and  therefore  it  must  be  assumed  that  it 
was  made  solely  on  the  law,  the  facts  as 
found  below  being  undisturbed,  provided 
there  is  any  evidence  to  sustain  them.  Code 
Civ.  Proc.  S  1338;  Wetmore  v.  Wetmore, 
162  N.Y.  503,  48  L.  R.  A.  666,  56  N.  E.  097; 
Townsend  v.  Bell,  167  N.  Y.  462,  60  N.  E. 
757.  Both  the  appraiser  and  tlie  surrogate 
found  that  the  transfer  was  made  in  con- 
templation of  death,  and,  if  that  inference 
can  be  drawn  from  the  evidence,  the  findin;^ 
is  conclusive  upon  us.  We  do  not  deem  it 
necessary,  however,  to  enter  upon  this  in- 
quiry, as  in  our  opinion,  on  the  conceded 
facts,  the  transfer  was  subject  to  tax.  The 
two  instruments,  the  transfer  of  the  stock 
to  the  daugliters  and  the  grant  of  the  divi- 
dends and  right  to  vote  from  the  daughters 
to  their  father,  being  executed  at  the  same 
time,  must  be  construed  together  as  a  single 
agreement.  Draper  v.  Snow,  20  N.  Y.  331, 
75  Am.  Dec.  408;  Mcursh  v.  Dodge,  66  N.  V. 
533;  Ewing  v.  Wightman,  167  N.  Y.  107, 
60  N.  E.  322.  The  effect  of  these  instru- 
ments was  to  transfer  to  the  daughters  the 
remainder  in  the  stock  after  the  donor 'it 
death,  reserving  to  the  latter  an  estate  for 
his  life.  It  is  said  by  the  learned  appellate 
division  that  there  is  a  difference  between 
the  stock  itself  and  the  dividends  that  mny 
be  declared  upon  it.  This  is  doubtless  true , 
but  it  is  the  same  difference  that  exists  be- 
tween land  and  its  rents  and  profits  or  bi^- 
twecn  a  fund  and  its  income.  A  devise  of 
the  rents  and  profits  of  land  or  a  bequest  of 
the  income  of  a  fund  grants  an  estate  in  the 
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land  or  the  fund  itself  in  fee  or  for  life, 
depending  on  whether  the  j^ft  of  the  income 
or  rent  is  for  life  or  without  limitation. 
Jennings  ▼.  Conboy,  73  N.  Y.  230.  The 
only  income  stocks  can  produce  is  the  divi- 
dend declared  thereon,  and  the  reservation 
of  the  dividends  for  life  is  the  reservation 
of  an  estate  for  life.  A  stockholder  has  no 
title  to  the  earnings  of  a  corporation  before 
a  dividend  is  declared.  Until  that  time  the 
earnings  pass  with  the  stock  as  an  incident 
thereof,  and  when  a  dividend  is  declared  it 
is  a  profit  on  the  stock.  Hyatt  v.  Allen,  56 
N.  Y.  553,  15  Am.  Rep.  449;  Boardman  v. 
Lake  Shore  d  M,  8.  R.  Co.  84  N.  Y.  157. 
The  question  in  the  case  is  therefore  nar- 
i  rowed  to  this:  Is  a  gift  of  a  remainder 
after  the  death  of  the  donor,  in  real  or  per- 
sonal property,  taxable  under  the  statute? 
By  subdiv.  3  of  §  220  of  the  tax  law 
[Laws  1896,  chap.  908]  it  is  declared  that  a 
tax  shall  be  imposed  "when  the  transfer  is 
of  property  made  ...  in  contemplation 
of  the  death  of  the  grantor,  vendor,  or 
donor,  or  intended  to  take  effect  in  posses- 
sion or  enjoyment  at  or  after  such  death." 
The  section  provides  for  two  different  cases, 
— the  first,  where  the  transfer  is  in  contem- 
plation of  tlie  death  of  the  donor;  the  sec- 
ond, where  it  is  intended  to  take  effect  in 
possession  or  enjoyment  at  or  after  such 
death.  In  the  second  case  it  is  not  necessary 
that  the  transfer  should  be  made  in  con- 
templation of  death.  The  liability  to  taxa- 
tion depends  solely  on  the  character  of  the 
interest  or  estate  transferred.  The  terms 
"enjoyment"  and  "possession"  are  of  famil- 
iar use  in  the  law.  They  are  constantly 
found  in  reports,  in  text-books,  and  in  stat- 
utes. Their  meaning  is  well  known  and 
defined.  By  the  Revised  Statutes  (1  Rev. 
JStat.  722,  §§  7-11):  "Estates,  as  respects 
the  time  of  their  enjoyment,  are  divided 
into  estates  in  possession,  and  estates  in 
expectancy.  An  estate  in  possession,  is 
where  the  owner  has  an  immediate  right  to 
the  possession  of  the  land.  An  estate  in 
expectancy,  is  where  the  right  to  possession 
is  postponed  to  a  future  period.  Estates  in 
expectancy  are  divided  into  estates  com- 
mencing at  a  future  day,  denominated  fu- 
ture estates :  .  .  .  A  future  estate  is  an 
estate  limited  to  commence  in  possession  at 
a  future  day,  either  without  the  intervention 
of  a  precedent  estate,  or  on  the  determina- 
tion, by  lapse  of  time  or  otherwise,  of  a 
precedent  estate,  created  at  the  same  time. 
.  .  .  Where  a  future  estate  is  dependent 
on  a  precedent  estate,  it  may  be  termed  a 
remainder,  and  may  be  created  and  trans- 
ferred by  that  name."  The  distinction  be- 
tween estates  in  possession  and  estates  in 
expectancy  appears  in  all  the  text-books, 
and  Prof.  Washburn  defines  a  remainder  ls 
an  estate  or  interest  "to  take  effect  in  pos- 
session or  enjoyment  immediately  upon  the 
determination  of  a  prior  estate."  2  Washb. 
Real  Prop.  223.  In  this  sta^te  a  life  estate 
and  remainder  can  be  created  in  a  chattel 
or  a  fund  the  same  as  in  real  property. 
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Smith  V.  Van  Ostran<f ,  64  N.  Y.  278.  Though 
a  remainder  may  vest  in  title  at  its  crea- 
tion, it  cannot  vest  in  possession  until  the 
determination  of  the  prior  estate.  It  makes 
no  difference  in  this  respect  whether  the  re- 
mainder is  vested  indefeasibly  or  is  contin- 
gent or  subject  to  be  devested.  In  the 
present  case  the  prior  estate  is  one  for  the 
life  of  the  donor,  and  therefore  the  remain- 
der transferred  to  bis  daughters  falls  within 
the  exact  provision  of  the  statute  as  a  trans- 
fer to  take  effect  in  possession  or  enjoyment 
on  the  death  of  the  donor.  This  is  the  doc- 
trine of  our  previous  decision  on  the  sub- 
ject In  Re  Green,  153  N.  Y.  223,  47  N.  E. 
292,  the  donor  transferred  personal  property 
in  trust  to  apply  the  income  to  herself  dur- 
ing life,  and  upon  her  death  to  divide  the 
same  among  her  nieces,  with  provision  for 
substitution  in  case  of  the  death  of  any 
niece  before  the  donor.  It  was  held  that  the 
transfer  was  subject  to  the  tax.  Judge 
O'Brien  there  said:  "It  is  not  important 
to  determine  whether  the  trust  instrument 
was  made  in  contemplation  of  death,  or 
whether,  upon  the  delivery  thereof,  the  re- 
mainders vested  in  tiie  nieces  in  such  a 
sense  as  to  constitute  a  gift  inter  vivos, 
within  the  meaning  of  the  cases  cited  by  the 
learned  counsel  for  the  respondent.  It  may 
be  conceded  that  upon  the  delivery  of  the 
trust  deed  an  interest  in  remainder  vested 
in  the  nieces  subject  to  open  and  let  in  the 
children  of  one  who  had  died  during  the 
lifetime  of  the  donor,  according  to  the  terms 
of  the  instrument.  The  real  question  is 
whether  the  remainders  which  the  nieces 
took  under  the  deed  were  intended  to  'take 
effect,  in  possession  or  enjoyment,'  at  or 
after  the  death  of  the  donor."  In  the  Oreen 
Case  the  donor  reserved  the  power  to  mod- 
ify the  terms  of  the  trust  with  the  consent 
of  the  trustee,  while  in  tlie  present  case  the 
remainder  given  the  daughters  was  absolute, 
and  not  subject  to  be  devested  in  any  con- 
tingency whatever.  But  this  difference  does 
not  affect  the  statutory  liability  to  taxa- 
tion, since  in  both  cases  the  gift  took  effect 
in  possession  and  enjoyment  only  on  the 
death  of  the  donor. 

I  have  not  referred  to  the  details  of  the 
agreement  by  which  the  whole  stock  of  the 
company  was  transferred  to  trustees,  since 
we  all  think  that  the  agreement  created  only 
a  voting  trust,  and  did  not  affect  the  rights 
of  Mr.  Brandreth  and  his  daughters  as  be- 
tween themselves.  Further,  the  transfer 
became  subject  to  taxation,  if  at  all,  when 
it  was  made,  and  no  subsequent  transfers 
made  by  the  parties  could  relieve  it  from 
such  liability. 

The  order  of  the  Appellate  Division  should 
be  reversed,  and  that  of  the  Surrogate's 
Court  affirmed,  with  costs  in  all  the  courts. 

Parker,  Ch.  J.,  and  O'Briem  and  Bart- 
lett,  JJ.,  concur. 


Gray,  Haight,  and  Werner,  JJ.,  dis- 
sent. 
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Louis  GANZ 

V, 

Frederick  J.  LANCASTER  et  oZ. 

(169  N.  Y.  337.) 

A  saiu  exActed  by  tlie  holder  of  a  mort- 
gng^  front  one  ^'lio  purcbased  tbe 
mortSTRsred  premises  without  assuming 
the  aaortgage.  In  addition  to  legal  Interest, 
for  extending  the  time  of  payment  beyond 
mattirlty,  Is  usurious  where,  by  the  same  ar- 
niDgeraent,  the  purchaser  is  required  to  as- 
sume personal  Uablliiy  for  payment  of  the 
mortgage. 

(January  14,  1902.) 

CROSS-APPEALS  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme 
CJonrt,  First  Department,  modifying  a  judg- 
ment of  a  Special  Term  for  New  York  Coun- 
ty in  an  action  to  foreclose  certain  mort- 
^tges;  defendant  Carrie  A.  Lancaster  ap- 
pealing from  so  much  of  the  judgment  as 
lefused  to  recognize  certain  payments  as 
usiu-ious;  and  plaintiff  appealing  from  so 
much  as  regarded  certain  other  payments 
as  usurious.     Reversed. 

Statement  by  Martin,  J.: 

The  defendant  Carrie  A.  Lancaster  ap- 
peals from  that  portion  of  the  judgments  of 
the  appellate  division  which  modifies  the 
judgments  of  the  special  term  (1)  by  de- 
claring in  each  case  that  the  extension  of 
the  mortgage  debts  in  May,  1897,  was  not 
usurious,  and  by  the  terms  thereof  she  be- 
came liable  for  any  deficiency  which  might 
arise  upon  a  sale  of  the  mortgaged  prem- 
ises; (2)  by  striking  out  the  sum  of  $400 
paid  for  the  extension  of  each  mortgage  in 
that  year^  and  applied  upon  the  mortgage 
debts;'  and  (3)  by  holding  that  the  $800 
paid  in  1898,  which  the  special  term  decided 
she  was  entitled  to  recover  against  the 
plaintiff,  should  not  be  so  recovered,  but 
should  be  applied  upon  such  mortgage 
debts.  The  plaintiff  appeals  from  so  much 
of  the  judgments  of  the  ap}>ellate  division 
as  hold  (1)  that  the  extension  in  1898  of 
the  debts  secured  by  the  bonds  and  mortga- 
ges in  suit  was  usurious;  (2)  that  the  de- 
fendants Lancaster  were  not  liable  there- 
under for  any  deficiency  which  might  arise 
upon  a  sale  of  the  premises;  and  (3)  that 
there  should  be  deducted  from  each  of  the 
bonds  and  mortgages  mentioned  the  sum  of 
$400,  the  amount  of  the  usurious  payment 
made  to  the  plaintiff's  assignor  in  that 
year.  The  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Mr.  mrilliam  P.  Maloney,  for  plaintiff: 
Assuming  that  the  various  sums  of 
money  alleged  to  have  been  paid  by  the  de- 
fendants I^ncaster  at  the  time  they  pro- 
cured the  several  extensions  of  the  bonds 
and  mortgages  from  Louis  P.  Mahler  wer?, 
in  fact,  paid  to  him,  such  payments,  under 
the  circnmAtances  disclosed  in  these  actions, 


Note. — As  to  effect  of  usury  In  renewal  con- 
tnet   upon   original    agreement,    see   cases    In 
^i€  to  Frederfck  Town  Sav.  Inst.  v.  Michael 
(Md.)  83  L.  B.  A.  633. 
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could  in  no  event  constitute  the  transactions 
usurious  within  the  meaning  of  the  statute 
of  usury  and  the  decisions  interpreting  it. 

The  word  "usury"  at  common  law  meant 
the  same  thing  which  we  mean  by  the  word 
"interest." 

New  York  Ordinance,  Law  of  Usury, 
chap.  1,»3. 

Tlie  prohibition  in  the  Mosaic  law  was 
clearly  a  political  one,  and  not  a  moral  one. 

l>ler.  Usury,  36. 

At  common  law  usury  was  not  prohibited, 
and  there  was  no  fixed  limit  to  agreed 
charges  for  the  use  or  forbearance  of  money. 

Webb,  Usury,  3;  T^rler,  Usury,  64;  Fither 
V.  BidiceU,  27  Conn.  363;  Davis  v.  Hoy,  2 
Aik.  (Vt.)  303;  Exchange  d  Deposit  Bank 
V.  Sv-epson,  1  Lea,  365;  Ballard  v.  People's 
Bank,  61  Ga.  458;  Reynolds  v.  Neal,  91 
Ga.  609,  18  S.  E.  530;  Coleman  v.  Com- 
mins,  77  Cal.  548,  20  Pac.  77. 

There  can  be  no  illegality  to  usury,  there- 
fore, without  special  legislation  on  the  sub- 
ject. 

The  legislature  has  fixed  the  rate  of  in- 
terest upon  the  loan  or  forbearance  of  any 
money,  etc.,  at  6  per  cent;  has  prohibited 
any  person  or  corporation  from  directly  or 
indirectly  taking  or  receiving  any  greater 
sum  or  greater  value  for  the  loan  or  for- 
bearance than  is  prescribed  above;  and  has 
made  any  contracts  in  violation  of  limita- 
tions void. 

2  Birdseye's  Rev.  Stat.  2d  ed.  p.  1696. 

The  statute,  being  penal  in  its  nature, 
must  be  strictly  construed. 

Tvler,  Usury,  117,  372  et  seq.;  Porter  v. 
Mount,  46  Barb.  427;  Post  v.  Bank  of 
Utica,  7  Hill,  398. 

llie  language  of  the  statute  has  refer- 
ence, when  it  says,  "for  a  loan  or  forbear- 
ance," to  the  person  who  actually  receives 
a  loan  of  money, — that  is,  the  borrower  him- 
self and  a  person  who,  having  received  a 
loan  of  money,  receives  thereafter  a  for- 
bearance of  the  loan  from  the  party  who 
loaned  him  money. 

Rice  V.  Mather,  3  Wend.  62;  Allerton  v. 
Belden,  49  N.  Y.  377;  Buckingham  v.  Com- 
ing, 91  N.  Y.  626;  Chamberlain  v.  Dcmpsey^ 
36  N.  Y.  148:  Schermerhom  v.  Talmam,  14 
N.  Y.  127 ;  Murray  v.  Judson,  9  N.  Y.  85,  59 
Am.  Dec.  616;  WheeXock  v.  Lee,  64  N.  Y. 
247 ;  Hands  v.  Church,  6  N.  Y.  347. 

Tliere  must  be  a  consideration  for  an  ex- 
tension of  a  mortgage;  and  while  even  $1 
would,  perhaps,  be  a  sufficient  consideration, 
yet,  as  some  consideration  is  necessary,  any 
consideration  which  the  parties  agree  upon 
is  valid. 

Pahodie  v.  King,  12  Johns.  426;  Hall  v. 
Constant,  2  Hall,  186;  Oihson  v.  Rcnne,  19 
Wend.  389;  Patchin  v.  Pierce,  12  Wend.  61; 
Reynolds  v.  Ward,  6  Wend.  501;  Miller  v. 
Holbrook,  1  Wend.  317;  Olmstead  v.  Lati- 
mer, 158  >J.  Y,  313,  43  L.  R.  A.  686,  53  N. 
E.  5;  Cwrpenter  v.  Taylor,  164  N.  Y.  171, 
58  N.  E.  63. 

Mahler,  by  agreeing  to  give  the  exten- 
sions of  time  which  are  set  out  in  the  case 
on  appeal,  absolutely  released  the  original 
bondsman,  Morris,  from  any  liability  to 
pay. 
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Calvo  V.  Davies,  73  N.  Y.  211,  29  Am. 
Kep.  30;  P(tinc  v.  Jones,  76  N.  Y.  274. 

If  Malilcr,  by  executing  these  extensions, 
lost,  by  operation  of  law,  the  right  to  pro- 
ceed against  the  original  bondsman,  he  lost 
a  valuable  right,  and  he  would  therefore 
have  a  perfect  right,  on  this  account  alone, 
to  demand  a  valuable  consideration. 

Swccnvy  v.  Peaslee,  42  N.  Y.  S.  R.  485, 
17  N.  Y.  Supp.  225;  More  v.  Rowland,  4 
Denio,  204;  Olmstead  v.  Latimer,  158  N.  Y. 
313,  43  L.  R,  A.  686,  63  N.  E.  6;  Yottn^  v. 
Hill  67  N.  Y.  163,  23  Am.  Rep.  99;  Calvo 
V.  Davies,  73  N.  Y.  211,  29  Am.  Rep.  130; 
Paine  v.  Jonea,  76  N.  Y.  274. 

The  defense  of  usury  must  be  founded  up- 
on a  loan  or  forbearance  of  money;  and,  as 
the  transactions  in  the  cases  at  bar,  assum- 
ing as  true  all  that  the  defendants  testify  to, 
make  out  simply  a  contract  to  extend  the 
time  of  the  payment  of  an  indebtedness  ow- 
ing by  someone  else,  usury  cannot  be  predi- 
cated thereupon. 

Cohen  ▼.  Waldron,  17  Misc.  639,  40  N.  Y. 
Supp.  31;  Siewert  ▼.  Hamel,  91  N.  Y.  199; 
Meaker  v.  Fiero,  145  N.  Y.  165,  39  N.  E. 
714;  Orvis  v.  Curties,  157  N.  Y.  657,  52  N. 
E.  690;  Qleason  ▼.  Childa,  52  Vt.  421;  Qanz 
V.  Lancaster,  50  App.  Div.  204,  63  N.  Y. 
Supp.  800. 

If  it  be  the  law  that  to  pay  a  considera- 
tion above  6  per  cent  interest  for  an  exten- 
sion of  a  6  per  cent  mortgage  makes  the 
contract  of  extension  void  between  parties 
who  make  no  loan,  or  agree  to  no  loan; 
and  if,  at  the  same  time,  it  be  the  law  that 
a  valuable  new  consideration  be  absolutely 
essential  to  make  an  agreement  of  extension 
valid, — then,  the  extensions  here  are,  on 
their  faces,  entirely  void. 

Bank  of  Utica  v.  Wager,  2  Cow.  769;  Dry 
Dock  Bank  v.  American  Life  Ins.  d  T,  Co. 
3  N.  Y.  367 ;  Johnson  v.  Zink,  51  N.  Y.  333; 
Murray  v.  Marshall,  94  N.  Y.  611;  Spencer 
V.  Spencer,  95  N.  Y.  353. 

A  defendant  who  sets  up  the  defense  of 
usury  has  the  burden  of  sustaining  it  by 
clear  and  satisfactory  proof,  and  if  the  evi- 
dence is  just  as  consistent  with  an  innocent 
transaction  as  a  guilty  one,  the  presumption 
of  innocence  must  prevail. 

Friedman  v.  Bruner,  25  Misc.  474,  54 
N.  Y.  Supp.  997;  Neumian  v.  Simpson,  31 
App.  Div.  628,  54  N.  Y.  Supp.  1040;  Still' 
man  v.  Northrup,  109  N.  Y.  473,  17  N.  E. 
379;  Baldtcin  v.  Doying,  114  N.  Y.  457,  21 
N.  E.  1007;  White  v.  Benjamin,  138  N.  Y. 
623,  33  N.  E.  1037 ;  Valentine  v.  Conner,  40 
M.  Y.  248,  100  Am.  Dec.  476;  Booth  v. 
Stcezey,  8  N.  Y.  280. 

Messrs.  I<oiils  O.  Van  Dorem  and  H. 
Gordon  Pierce,  for  defendants: 

In  Church  v.  Maloy,  70  N.  Y.  63,  a  simi- 
lar agreement,  entered  into  between  mortga- 
gor and  mortgagee,  was  held  to  be  usurious. 

The  subject-matter  of  the  transaction  was 
money  in  the  sense  in  which  that  term  is 
used  in  the  statute. 

Dry  Dock  Bank  v.  American  Life  Ins.  & 
T.  Co.  3  N.  Y.  344:  Gilbert  v.  Warren,  19 
App.  Div.  403,  46  N.  Y.  Supp.  489;  Dun- 
ham V.  Gould,  16  Johns.  367,  8  Am.  Dec. 
323;  Rice  v.  Welling,  5  Wend.  595;  Tread- 
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\cell  V.  Archer,  76  N.  Y.  196;  Goldman  v. 
Vhlmann,  16  App.  Div.  324,  44  N.  Y.  Supp. 
636. 

The  transaction  has  the  elements  of  a 
loan. 

Kendig  v.  Linn,  47  Iowa,  62;  Morton  ▼. 
Lcgrand,  2  Litt.  (Ky.)  327;  Miller  v.  Zei- 
mcr,  HI  N.  Y.  441,  18  N.  E.  716. 

It  constituted  forbearance. 

The  extension  afi;r cements  are  void  in  all 
their  parts,  and  the  assumption  therein  of 
the  mortgage  debts  is  therefore  unenforce^ 
able. 

Vilas  V.  Jones,  1  N.  Y.  274;  Fiedler  v. 
Darrin,  50  N.  Y.  437;  Birdsall  v.  Patterson, 
51  N.  Y.  43;  Tyng  v.  Commercial  Ware- 
house Co.  58  N.  Y.  308;  Pratt  v.  Elkins,  SO 
N.  Y.  198. 

Martin,  J.,  delivered  the  opinion  of  the 
court : 

On  June  30,  1896,  Albert  G.  Morris  was 
the  owner  of  two  lots  known  as  Nos.  511 
and  513  West  145th  street,  in  the  city  of 
New  York.  On  that  day  he  executed  to  Al- 
bert W.  Hero  a  bond  and  mortgage  upon 
each  lot  to  secure  the  payment  of  $5,000, 
which  became  due  June  30,  1897.  On  No- 
vember 25,  1896,  Carrie  A.  Lancaster  pur- 
chased the  premises  of  Greorge  F.  Johnson, 
who  was  the  grantee  of  Morris,  subject, 
however,  to  such  mortgages;  but  she  as- 
sumed no  personal  liability  therefor.  On 
March  2,  1897,  Fiero  assigned  both  mortga- 
ges to  Louis  P.  Mahler,  who  was  the  owner 
thereof  when  they  became  due.  When  the 
mortgages  were  about  to  fall  due,  Mahler 
refused  to  extend  the  time  of  payment  un- 
less Mrs.  Lancaster  would  pay  him  the  le- 
gal interest,  and  $800  in  addition  thereto, 
and  also  assume  the  payment  of  the  mort- 
gage debts.  Thereupon  negotiations  were 
had  between  George  A.  Blake,  who  acted  as 
agent  for  Mahler,  and  Mr.  Lancaster,  act- 
ing as  Mrs.  Lancaster's  a^nt,  which  resulted 
in  an  agreement  bv  which  Mrs.  Lancaster 
agreed  to  assume  the  payment  of  the  debts 
secured  by  the  mortgages,  and  to  pay  the 
sum  of  $800  to  procure  an  extension  or  for- 
bearance to  collect  such  debts  for  one  year; 
and  Mahler,  in  consideration  of  such'  pay- 
ment and  assumption,  agreed  to  forbear  to 
enforce  them  for  that  period.  In  pursuance 
thereof,  Mahler,  in  form,  extended  the  time 
for  the  payment  of  both  mortgages  from 
June  30,  1897,  to  June  30,  1898.  At  the 
same  time  Mr.  Lancaster,  for  Mrs.  Lancas- 
ter, gave  to  Blanke,  for  Mahler,  his  check 
for  $300,  being  the  interest  due  upon  the 
two  mortgages,  and  a  further  check  for 
$800,  being  the  amount  agreed  to  be  paid 
for  their  extension,  which  was  paid  in  pur- 
suance of  such  agreement.  The  money  paid 
for  such  extensions  or  forbearance  was  the 
money  of  Mrs.  Lancaster.  When  these 
mortgages  were  again  claimed  to  be  about 

j  due,  and  in  June,   1898,  Mahler  refused  to 
further  extend  the  time  of  payment  unless 

I  Mrs.  Lancaster  would  pay  him  the  le^l  in- 


terest, the  sum  of  $800  in  addition  thereto, 
and  both  Mr.  and  Mrs.  Lancaster  would  as- 


I  sume  the  payment  of  the  mortgage  debts. 
Further  negotiations  were  had  between  Mr. 
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liahler,  Mr.  Blanke,  and  Mr.  and  Mrs.  Lan- 
caster, who  met.  at  Blanke's  office  July  14, 
1898;  and  it  was  then  agreed  that  Mr.  and 
Mrs.  Lancaster  should  assume  the  debts  se- 
cured by  such  mortgages,  pay  Mahler  the 
interest  and  $800  in  addition  for  the  for- 
bearance of  payment  for  another  year,  and 
that  the  time  of  payment  of  the  two  mort- 
gages should  be  extended  from  June  30, 
1898,  to  June  30,  1899.  At  that  time,  and 
in  the  presence  of  all  the  parties,  and  in 
parsnance  of  such  agreement,  Mr.  Lancas- 
ter, as  the  agent  of  Mrs.  Lancaster,  gave 
Mr.  Blanke,  for  Mahler,  his  check  for  $300 
interest,  and  a  separate  check  for  $812,  of 
which  $12  was  for  insurance,  and  $800  for 
the  extension  or  forbearance  for  one  year. 
February  21,  1899,  Mahler  assigned  the 
bonds  and  mortgages  mentioned  and  the  sev- 
eral agreements  of  extension  to  the  plain- 
tiff, who  subsequently  commenced  two  sepa- 
rate actions  for  the  foreclosure  of  the  mort- 
gages in  suit,  and  asked  judgment  for  de- 
ficiency against  both  Mr.  and  Mrs.  Lancas- 
ter. The  defendants  Lancaster  answered, 
alleging  that  the  contracts  for  forbearance 
were  made  in  pursuance  of  a  usurious 
agreement  under  which  they  paid  the  sum 
of  $800  upon  each  mortgage  for  such  exten- 
sions or  forbearance,  and  asked  that  the 
agreements  be  declared  usurious  and  void, 
and  that  they  be  adjudged  not  to  be  liable 
for  any  deficiency  that  might  arise  upon  a 
sale  under  the  mortgages.-  The  case  came 
on  for  trial  at  a  special  term  in  May^  1899. 
Evidence  was  civen  by  both  sides.  The 
court  made  a  short  form  of  decision,  and 
stated  as  grounds  for  it  certain  facts  found. 
Among  otiier  facts,  it  found  that  at  the 
time  of  Uie  extensions  of  the  mortgages,  and 
when  the  agreements  to  assume  the  mort- 

Sge  debt  were  executed  and  delivered, 
ihler,  who  then  held  the  mortgages,  ex- 
acted from  the  defendants  Lancaster  the 
payment  of  $400  upon  each  mortgage  in  ad- 
dition to  the  interest  thereon,  which  was 
paid  by  them;  that  the  contracts  of  exten- 
sion and  assumption  and  the  payment  of 
the  $400  was  but  a  single  transaction;  and 
that  it^  in  effect,  was  that  the  plaintiff's  as- 
f^ignor  said  to  the  defendants  Lancaster: 
"If  you  will  pay  me  the  legal  interest,  and 
the  sum  of  $400  in  addition,  and  assumt> 
payment  of  the  mortgage,  I  will  extend  the 
time  of  payment."  The  court  also  found ' 
that  Mr.  Blanke  did  not  receive  the  $S00 
paid  on  the  mortgage  by  the  Lancaaters  for  i 
himself,  but  as  tlie  agent  of  the  plaintiff's ' 
n«^signor.  The  same  findings  were  made  a^) 
to  each  mortf;age.  Thereupon  a  judgment 
of  foreclosure  and  sale  of  the  mortgaged 
premises  was  directed  in  each  action,  and  it 
was  in  each  case  adjudged  that  all  the 
agreements  of  extension  entered  into  by  the 
parties  were  void  for  usury,  and  conse- 
quently that  the  defendants  Lancaster  were 
not  liable  for  any  deficiency  that  might 
arise.  The  court  then  directed  that  the 
nsurious  ccMisideration  of  $800  paid  in  1897 
be  applied  upon  the  mortgage  debts,  and  de- 
ducted therefrom,  but  that  the  $800  paid  in 
1898  be  not  deducted  from  the  mortgage 
debts,  so  that  the  defendant  Carrie  A.  Lan- 
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caster  might  bring  an  action  therefor.  The 
plaintiff  excepted  to  the  decision  in  each  ac- 
tion, and  appealed  to  the  appellate  division 
from  the  portion  of  each  judgment  which 
adjudged  tne  agreements  for  the  several  ex- 
tensions to  be  usurious,  which  held  that  the 
defendants  Lancaster  were  not  liable  for  the 
deficiency,  and  which  directed  that  the  $800 
paid  thereon  in  1897  be  deducted  from  the 
amount  due  upon  the  mortgages.  The  ap- 
pellate division  reversed  the  decision  of  the 
special  term  as  to  the  first  extensions  (60- 
App.  Div.  204,  63  N.  Y.  Supp.  800),  de- 
clared them  to  be  valid,  directed  that  the 
amount  paid  therefor  be  not  applied  upon 
the  mortgage  debts,  and  held  that  Mrs.  Lan- 
caster was  liable  for  the  deficiency.  That; 
court,  however,  affirmed  the  decision  of  the 
special  term  as  to  the  second  extensions,  de- 
clared them  void  for  usury,  held  that  Mr. 
Lancaster  was  not  liable  for  any  deficiency, 
and  directed  that  the  $800  paid  on  the  sec- 
ond extensions  of  the  mortgage  debts  should 
be  applied  thereon. 

In  this  case  the  order  of  the  appellate  di- 
vision reversing  the  judgment  of  uie  special 
term  in  part  does  not  state  that  the  rever- 
sal was  upon  the  facts,  and  consequently, 
under  the  mandate  of  §  1338  of  the  Code  of 
Civil  Procedure,  we  must  assume  that  the 
judgment  was  reversed  for  errors  of  law, 
and  not  upon  the  facts.  Hinckel  v.  Stevens, 
165  N.  Y.  171,  58  N.  E.  879.  Furthermore, 
the  findings  of  fact  made  by  the  trial  court 
are  conclusive  upon  this  court  where,  as  in 
this  case,  there  was  some  evidence  to  sus- 
tain them,  and  the  reversal  was  upon  the 
law.  Smith  v.  Syracuse  Improv.  Co,  161 
N.  Y.  484,  65  N.  E.  1077.  Therefore  the  in- 
quiry presented  is  whether,  under  the  facts 
as  found,  the  judgment  awarded  by  the 
trial  court  was  justified.  The  practical 
question  is  whether  a  contract  to  extend  the 
time  of  payment  of  a  mortgage  debt,  made 
between  the  holder  of  the  mortgage  and  one 
who  has  purchased  the  premises  subject  to 
it,  but  without  assuming  it,  is  usurious, 
where,  as  a  condition  of  granting  such  ex- 
tension, the  holder  of  the  mortgage  requires 
the  owner  to  assume  the  mortgage  debt  and 
to  pay  a  sum  above  the  legal  interest  for 
such  extension  or  forbearance.  As  we  have 
already  seen,  the  learned  trial  court  found 
as  a  fact  that  each  of  the  contracts  of  ex- 
ten<5ion,  of  assumption,  and  for  the  payment 
of  $400  in  excess  of  legal  interest,  was  but 
a  single  transaction.  And  hence  we  have 
here  a  contract  by  which,  in  addition  to  as- 
suming the  mortgage  debts,  the  owner  is  re- 
quired by  the  holder  of  the  mortgage  to  pay 
.$400  in  excess  of  lawful  interest  upon  each 
mortgage  to  procure  a  forbearance  for  the 
term  of  one  year,  and  still  it  was  decided 
that  such  contract  is  valid.  The  learned 
appellate  division  held  that,  inasmuch  as 
the  owner  of  the  premises  was  not  person- 
ally liable  for  the  payment  of  these  debts 
before  the  agreements  were  made,  they  were 
not  usurious.  This  is  based  upon  the  the- 
orj'  that  the  st^itiite  was  made  for  the  pro- 
tection of  borrowers,  and  that,  to  bring  a 
transaction  within  it,  there  must  be  a  for- 
bearance of  money  due  to  the  lender  or  per- 
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«on  holding  the  securities  from  the  borrow- 
er, or  the  person  from  whom  it  is  due,  and 
that  that  condition  did  not  exist  in  this 
case.  While  it  is  admitted  that,  at  the  com- 
mencement of  the  negotiations  between 
Mahler  and  the  defendants  Lancaster, 
neither  of  the  latter  was  personally  liable 
for  the  payment  of  the  mortgage  debts,  yet, 
by  the  very  agreement  under  which  they  be- 
came personally  liable,  if  at  all,  and  as  a 
part  of  it,  they  were  required  to  pay  $800, 
m  addition  to  lawful  interest,  for  the  for- 
bearance of  the  debts  for  the  period  of  one 
year.  Thus,  at  the  very  inception  of  any 
supposed  personal  liability  of  the  defend- 
ants Lancaster,  and  as  a  part  of  the  con- 
tract by  which  it  was  assumed,  they  were 
required  to  pay  an  usurious  consideration, 
which  clearly  affected  the  validity  of  the 
contract,  not  only  as  to  their  assumption  of 
personal  liability,  but  also  as  to  the  forbear- 
ance for  the  period  of  one  year.  It  is  diffi- 
cult to  perceive  any  distinction  between  a 
case  where  an  agreement  Is  in  part  to  ob- 
tain usury,  and  in  part  to  make  parties 
personally  liable  for  a  debt,  and  a  case 
where  a  personal  liability  already  exists, 
and  the  usurious  agreement  follows.  In 
cither  case  the  usury  is  paid  to  procure  the 
forbearance  of  payment  of  a  debt  for  which 
the  party  is  personally  liable,  and,  if  the 
agreement  was  valid,  the  party  assuming 
the  liability  would  be  as  much  bound  in  the 
one  case  as  in  the  other  when  the  agreement 
for  usury  was  made;  the  only  distinction 
being  that  in  one  case  there  is  a  pre-exist- 
ing liability,  and  in  the  other  it  is  a  part  of 
the  usurious  contract  between  the  parties. 
If  the  principle  of  the  decision  of  the  appel- 
late division  was  carried  to  its  full  extent, 
we  fail  to  see  why  it  would  not  apply  to  the 
making  of  a  note  or  the  giving  of  any  other 
security  for  the  pAymcnt  of  a  debt,  where 
the  agreement  for  and  payment  of  usury 
was  a  part  of  the  contract  by  which  the 
debt  was  secured.  The  facts  found  in  this 
case  render  it  obvious  that  there  were  cor- 
rupt agreements  between  Mahler  and  the  de- 
fendants Lancaster  by  which  more  than  law- 
ful interest  was  to  be  paid  and  received  for 
forbearance  for  the  period  of  one  year,  and 
that  there  was  also  an  unlawful  and  corrupt 
intent  upon  the  part  of  the  holder  of  the 
mortgages  to  take  illegal  interest  therefor. 
That  where  money  is  owing  upon  a  contract 
for  the  repayment  of  a  loan,  and  forbear- 
ance is  given  for  such  debt  upon  the  condi- 
tion of  receiving  more  than  the  legal  rate 
of  interest,  such  forbearance  is  as  much 
usury  as  if  the  sum  of  money  had  been  abso- 
lutely loaned  upon  a  contract  to  pay  more 
than  legal  interest,  has  been  established  so 
long  as  to  render  further  discussion  wholly 
unnccessarv.  Vilas  v.  Jones,  1  N.  Y.  274; 
Winsted  Bank  v.  Webb,  39  N.  Y.  325,  100 
Am.  Dec.  435;  Patterson  v.  Birdsall,  64  N. 
Y.  294,  297,  21  Am.  Rep.  609;  Wyeth  v. 
Branifl,  84  N.  Y.  627;  Baldwin  v.  Moffett, 
94  N.  Y.  82;  Perkins  v.  Hall,  105  N.  Y.  539, 
542,  12  N.  E.  48. 

The  learned  appellate  division  sought  to 
sustain     its    determination    upon     another , 
theory,   which,   if  correctly   understood,   is 
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that,  to  constitute  a  valid  agreement  for  the 
extension  of  the  time  of  payment  of  the 
mortgages  in  suit,  it  was  necessary  that 
some  consideration  should  oe  paid  by  Mrs. 
Lancaster  and  received  by  the  owner  of  the 
mortgage,  and  that  by  reason  of  that  neces- 
sity the  contract  to  pay  $1,600  in  excess  of 
the  legal  interest  was  justified.  The  court, 
in  its  opinion,  remarks:  "It  would  be  pe- 
culiar, at  least,  to  say  that,  when  a  consid- 
eration is  required  for  making  a  valid  con- 
tj*act,  the  mere  fact  of  taking  the  consider- 
ation would  make  the  contract  invalid;  and 
such  clearly  cannot  be  the  case."  This  doc- 
trine seems  to  be  that  because  there  must 
be  a  consideration,  to  make  a  contract 
valid,  an  agreement  which  would  otherwise 
be  invalid,  illegal,  and  even  criminal  may 
form  a  valid  consideration,  notwithstanding 
its  invalidity.  This  proposition  is  novel, 
and  carries  the  doctrine  of  necessity  to  an 
extent  hitherto  unknown  in  the  law  of  con- 
tracts. Even  where  there  can  be  no  con- 
sideration except  an  illegal  one,  to  say  that 
it  becomes  legal  because  of  that  fact  is  an- 
other way  of  saying  that  the  necessity  for  a 
consideration  may  render  legal  that  which 
is  illegal,  and  make  that  which  is  criminal 
innocent.  If  necessity  can  sustain  such  a 
contract  and  purge  it  from  criminality,  it 
would  seem  sufficient  to  excuse  other  crimes, 
where  a  sterner  necessity  confronts  the 
criminal  than  that  of  obtaining  14  per  cent 
per  annum  for  the  use  of  money,  when  the 
legal  rate  of  interest  is  at  least  8  |)er  cent 
less.  We  think  that  no  such  principle  ex- 
ists, and  that  it  cannot  be  properly  sus- 
tained. "The  statutes  against  usury  ren- 
der void  all  contracts  and  securities  which 
are  the  outgrowth  of,  or  depend  for  their 
support  and  consideration  upon,  agreements 
which  are  usurious."  Patterson  v.  Bird- 
sail,  64  N.  Y.  294,  297,  21  Am.  Rep.  609. 
In  this  case,  however,  there  was,  independ- 
ently of  the  amount  paid  for  forbearance,  a 
sufficient  valid  consideration  to  uphold  the 
contract  for  the  extension  of  payment  aris- 
ing from  the  additional  security  given  at 
that  time  in  the  personal  responsibility  as- 
sumed by  Mrs.  Lancaster,  in  1897,  and  by 
her  husband,  in  1898,  so  that  the  necessity- 
relied  upon  by  the  appellate  division  had 
no  existence  in  fact.  We  think  the  agree- 
ment for  forbearance  of  the  mortgage  debts 
for  one  year,  having  been  based  upon  an 
usurious  consideration,  was  void,  and  conse- 
quently there  was  no  valid  extension  of  the 
mortgages;  nor  were  the  defendants  Lancas- 
ter liable  upon  the  assumption  which  w^as 
a  part  of  the  same  agreement. 

Moreover,  the  learned  appellate  division 
reversed  the  decision  of  the  trial  court  so 
far  as  it  directed  that  the  $800  paid  for  th0 
extension  of  these  mortgages  from  1898  to 
1809  should  be  applied  upon  the  mortgage 
debts,  as  the  special  term  had  directed  that 
it  should  not  be  so  applied,  but  might  be 
recovered  by  action.  The  agreements  for 
the  forbearance  of  the  payment  of  thesa 
mortgages  having  been  usurious,  the  defend- 
ant Carrie  A.  l^ncaster  had  the  right  to 
immediately  bring  an  action  to  recover  the 
$1,600  paid  therefor,  or,  in  equity,  to  have 
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it  applied  as  a  payment  upon  the  mortgages. 
As  to  the  payment  of  1897^  she  elected  to 
have  it  applied  upon  the  mortgage  debtfi. 
As  to  the  payment  of  1898,  on  the  contrary, 
she  elected  not  to  have  it  so  applied,  and 
brought  an  action  for  its  recovery.  Al- 
though it  would  then  doubtless  have  been 
better,  and  avoided  additional  litigation,  to 
apply  all  these  payments  upon  the  mortgage 
debts,  still,  as  she  was  entitled  to  elect  as 
to  the  course  she  would  pursue,  and  having 
made  her  election,  and  toe  trial  court  hav- 
ing followed  it,  Uie  learned  appellate  divi- 
sion was  not  authorized,  as  a  matter  of 
law,  to  disturb  the  judgment  in  that  re- 
spect.   In  Church  v.  Malay,  70  N.  Y.  63, 


64,  in  considering  a  similar  question.  Judge 
Andrews  said;  "The  agreement  for  the  ex- 
tension was  usurious,  and  the  defendant 
could  immediately  have  brought  his  action 
to  recover  back  the  $500^  or  he  had  the 
right,  in  equity,  to  have  it  applied  as  a  pay- 
ment on  the  mortgage." 

These  considerations  lead  us  to  the  con- 
clusion that  the  decision  of  the  Appellate 
Division  must  he  reversed,  and  the  judg- 
ments of  the  special  term  in  all  respects  af- 
firmed, with  costs. 

Parker,  Ch.  J.,  and  Bartlett,  Vann, 
Cnllen,  and  Werner,  J  J,,  concur.  Gray, 
J.,  concurs  in  result. 
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CLARKSVILLE        &        RUSSELLVILLE 

TURNPIKE  COMPANY,  Appt., 

^• 

MONTGOMERY  COUNTY. 

(100  Tenn.  417.) 

1.  Tbc  deaitvaction  of  tlie  -value  of  a 
tnrnpike  and  toll  briclse  which  did  not 
bttTe  an  exclusive  franchise,  by  the  establish- 
ment of  a  free  bridge  as  part  of  the  public 
hiishway,  is  not  a  "taking"  of  the  property 
of  the  turnpike  company  for  which  compen- 
sation is  required. 

X  The  use  of  a  tarnpike  for  a  short 
distance,  without  passing  any  toll  gates, 
as  part  of  a  public  highway.  Is  lawful  with- 
out payment  of  any  tolls  therefor,  although 
the  highway  and  a  free  bridge  forming  a 
part  of  it  destroy  the  value  of  the  tnrnpike 
and  a  toll  bridge. 

(December  18,  1897.) 


APPEAL  hy  plaint] ff  from  a  iudprment  of 
the  Circuit  Court  for  Montgomery 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  alleged  de- 
struction of  plaintiff's  franchise  in  a  toll 
bridge.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Leech,  Savage,  ft  Honso  for 
appellant. 

Messrs.  R.  H.  Barney  and  Gholson  ft 
Lyle  for  appellee. 

McAliater,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  is  the  proprietor  of  a  toll  bridge 
over  Red  river,  near  the  corporate  limits  of 
Clarksville,  and  sues  the  county  to  recover 
damages  for  loss  of  tolls  which  it  alleges 
has  been  occasioned  by  the  act  of  defendant 
in  erecting  a  free  bridge  over  said  river  in 
such  close  proximity  to  plaintiff's  bridge  as 


Nora. — Rights   and   duties   of   toll-'bridge  pro- 
prietor$. 

I.  Creation  of  rights,  156. 
11.  Rights  of  abutting  otcners,  167. 
III.  Place  and  method  of  construction, 

a.  In  general,  159. 

b.  Imposition  of  additional  duties,  159. 

c.  Interference    trith    navigation,    160. 

d.  Injury  to  rivals,  161. 
IV-  Use  of  l>ridgc,  161. 

y.  Duty  as  to  maintenance  of  bridge,  162. 
VI.  ToOs. 

a.  Conditions  to  right  to  take,  163. 

b.  Legislative  interference  with. 

1.  In  general,  164. 

2.  By  authorizing  competition,  1Q4. 

e.  Validity  of,  and  remedy  for,  compe- 

Htion,  167. 
d.  RemiSRion,     evasion,     and     enforce- 
ment of,  167. 
VII.  Remedy  for  injury  to  Itridge,  168. 
VIII.  Taxation,  168. 
IX.  Termination  of  franchise,  169. 

I.  Creation  of  rights. 

TbD  on  bridges  is  snbject  to  the  rules  gov- 
tfolBg  toJ]  generally.  The  right  to  take  it  is 
a  fraochlae  to  be  exercised  only  under  grant 
tnm  the  soveretgn. 

8ot,  tell  cannot  be  exacted  for  the  use  of  a 
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bridge  connecting  public  highways  without  a 
charter  or  license  therefor.  Whelchel  v.  State 
ear  rel.  Wiley,  76  Ga.  644. 

No  person  or  corporation  can  erect  a  toll 
bridge  and  levy  and  collect  tolls,  any  more 
than  a  person  or  corporation  can  set  up  a 
ferry  and  levy  and  collect  ferriage,  unless  these 
be  authorized  by  the  law  of  the  state.  Clark 
V.  Des  Moines.  19  Iowa,  190,  87  Am.  Dec.  42.3. 

Consequently,  a  town  has  no  Implied  au- 
thority to  construct  a  toll  bridge  for  pecuni- 
ary profit.  Mullarky  v.  Cedar  Falls,  19  Iowa, 
21. 

Nor  can  it,  after  constructing  a  bridge,  con- 
vey It  to  trustees  with  power  to  take  toll  and 
pay  the  expense  of  construction,  and  with 
power  to  sell  the  franchise  In  cnse  the  tolls 
prove  Insufficient  to  retire  the  bonds  Issued  to 
pay   the  construction  expenses.     Ibid. 

A  resolution  passed  by  the  trustees  of  a 
town,  which  gives  a  person  "liberty  to  make  a 
roadway  and  erect  a  bridge,"  and  which  Is 
passed  In  the  exercise  of  a  governmental  power 
conferred  by  a  charter  in  colonial  days,  cre- 
ates a  franchise,  rather  than  a  license  or  ease- 
ment. Southampton  v.  Jessup,  162  N.  Y.  122, 
56  N.  B.  538. 

When  the  state  Constitution  neither  pro- 
hibits nor  authorizes  expressly  the  granting  of 
an  exclusive  right  to  build  a  toll  bridge  within 
certain  limits,  such  a  grant  by  the  legislature 
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to  divert  therefrom  more  than  three  fourths 
of  its  legitimate  and  accustomed  patronage. 
A  demurrer  was  interposed  on  behalf  of  the 
county,  which  was  sustained  by  the  circuit 
judge,  and  the  suit  dismissed.  Plaintiff 
appealed,  and  has  assigned  errors. 

It  appears  from  the  record  that  in  July, 
1803,  the  plaintiff  turnpike  company  filed  a 
bill  against  Montgomery  county  to  enjoin  it 
against  the  construction  of  the  bridge  in 
controversy  across  Red  river,  and  from 
opening  a  public  road  running  thence  north- 
ward, on  the  ground  that  the  same  was  in- 
tended for  a  turnpike,  and  that,  if  thrown 
open  to  public  travel,  it  would  practically 
destroy  the  value  of  complainant's  fran- 
chise. The  court  of  chancery  appeals  held 
that  the  proposed  road  was  not  a  turnpike, 
but  that  it  was  a  public  convenience,  and 
that  the  county  court  had  a  right  to  open 


it  and  build  said  free  bridge.  That  decree 
was,  on  appeal,  affirmed  by  this  court.  The 
declaration  in  the  present  action  alleges  that 
said  Clarksville  &  Russellville  Turnpike 
Company  was  incorporated  in  1830,  and 
that  its  corporate  existence  will  by  its  char- 
ter expire  in  1899;  that  under  its  charter 
plaintiff  has  for  many  years  maintained  a 
turnpike,  running  from  Clarksville,  Tennes- 
see, in  the  direction  of  Russellville,  Ken- 
tucky, about  12  miles;  that  it  owns  a  toll 
bridge  on  its  line  across  Red  river  about  1 
mile  from  Clarksville,  and  that  it  main- 
tains gates  at  which  tolls  have  been  col- 
lected; that  said  defendant  county  has 
erected  a  free  bridge  over  Red  river  a  short 
distance  below  plaintiff's  said  toll  bridge, 
and  said  free  bridge  is  a  part  of  a  public 
highway  established  by  the  county  court  be- 
tween the  city  of  Clarksville  and  Pea  Ridge 


is    not    unconstitatlonal.      PIscataqua     Bridge 
Co.  V.  New  Hampshire  Bridge,  7  N.  H.  35. 

However,  In  view  of  the  fact  that  the  grant- 
ing of  franchises  to  individuals  for  the  erec- 
tion of  toll  bridges  across  streams  is  a  high 
governmental  power,  a  charter  of  a  ciLy, 
granted  by  the  state,  which  provides  that  "the 
mayor  and  aldermen  shall  have  the  power  to 
enact  and  enforce  such  ordinances  and  regula- 
tions as  they  may  deem  necessary  for  the  gov- 
ernment of  said  town ;  provided  the  same  do 
not  conflict  with  the  Constitution  and  laws  of 
the  Republic,*'  and  "shall  have  entire  police  of 
said  town," — does  not  confer  the  power  on  the 
city  to  grant  such  franchises.  Williams  v. 
Davidson,  48  Tex.  1.  In  that  case  it  is  held 
that,  although  It  may  be  contended  that  a 
city,  under  its  general  powers  to  provide  for 
the  necessities  and  conveniences  of  its  inhab- 
itants, may  build  a  bridge  across  a  stream  to 
be  paid  for  by  taxation,  it  has  no  power  to 
erect  a  toll  bridge  to  be  paid  for  by  unequal 
burdens  in  the  way  of  tolls, — especially  where 
it  appears  that  the  erection  of  such  a  bridge 
would  Involve  the  city  in  a  private  partner- 
ship with  individuals  for  the  purpose  of  profit. 

So,  a  city  has  no  power,  by  virtue  of  its 
charter  authorizing  It  "to  Improve  sidewalks, 
alleys,  and  streets."  and  to  make  by-laws  nec- 
essary and  proper  for  the  "good  regulation, 
safety,  and  health  of  the  city,"  to  erect,  or  aid 
in  the  erection  of,  a  toll  bridge  by  a  loan  of 
corporate  credit.  Clark  v.  Des  Moines,  19 
Iowa,  199,  87  Am.  Dec.  423.  i 

And  it  bus  been  held  that  the  grant  of  a 
right  to  construct  and  maintain  a  toll  bridge 
over  a  river,  coupled  with  the  exclusive  privi- 
lege within  a  prescribed  distance,  Is  in  the  na- 
ture of  a  monopoly,  and  must  be  strictly  con- 
strued.    McLeod  V.  Burroughs,  9  Ga,  213.  : 

So  that  an  exclusive  toil-bridge  franchise  | 
cannot  be  granted  by  the  legislature  of  a  state 
whose  Constitution  asserts  "that  perpetuities 
and  monopolies  are  contrary  to  the  genius  of 
a  free  state,  and  ought  not  to  be  allowed." 
Washington  Toll  Bridge  Co.  v.  Beaufort,  81  N. 
C.  491. 

Justice  Story,  however.  In  the  great  case  of 
Charles  River  Bridge  v.  Warren  Bridge,  11 
Ppt.  420.  9  L.  ed.  773,  said  that  the  grant  of  a 
right  to  erect  a  bridge  over  a  navigable  stream 
Ir  not  a  monopoly,  because  it  is  a  grant  of  a 
right  which  is  not  of  common  right,  and  there- 
fore is  no  restriction  of  any  common  right, 
which  is  necessary  to  a  monopoly. 

And  it  seems  to  be  generally  considered  that 
the  power  of  granting  authority  to  individuals 
to  erect  toll  bridges  Is  a  reasonable  exercise  of 
56  L.  R.  A. 


police  power.  Flecker  v.  Rhodes,  30 'Gratt. 
795. 

In  Pennsylvania  it  has  been  said  that  a 
charter  for  a  bridge  over  a  navigable  river  is 
to  be  construed  strictly  in  favor  of  the  state,^ 
but  it  is  to  be  construed  reasonably.  Monon- 
gahela  Bridge  Co.  v.  Kirk,  46  Pa.  112,  84  Am. 
Dec.  527. 

The  grantee  of  an  exclusive  privilege  to  con- 
struct a  toll  bridge  within  prescribed  limits 
takes  nothing  by  implication.  McLeod  v.  Sa- 
vannah. A.  &  G.  R.  Co.  25  Ga.  445. 

The  board  of  supervisors,  in  consenting  to 
the  construction  by  a  bridge  company  of  a  toll 
bridge  over  a  navigable  river,  may  limit  their 
consent  to  a  period  of  twenty  years,  although 
the  corporation  is  organized  under  the  statute 
for  the  period  of  thirty  years.  Grand  Rapids 
Bridge  Co.  v.  Prange,  85  Mich.  400,  24  Am. 
Rep.  585. 

In  granting  a  franchise  to  erect  a  bridge 
over  a  navigable  stream,  with  the  limitation 
that  navigation  be  not  impeded  thereby,  the 
legislature  is  presumed  to  have  had  all  the  nat- 
ural growth  of  navigation  in  view,  and  the 
grant e<>s  take  the  franchise  cum  onere.  Du- 
gan  V.  Bridge  Co.  27  Pa.  303,  07  Am.  Dec.  464, 

But  when  a  bridge  is  authorised  to  be 
erected  in  such  manner  as  not  to  injure,  stop, 
or  interrupt  navigation,  but  to  be  erected  upon 
piers.  It  admits  of  no  question  that  some  in- 
terference with  navigation  is  authorized,  as 
otherwise  the  grant  would  convey  no  right  at 
a  time  when  it  is  customary  to  erect  bridges 
upon  such  piers.  Monongahela  Bridge  Co.  ▼. 
K«rk,  46  Pa.  112,  84  Am.  Dec.  527. 

See,  further,  cases  collected  infra.  III. 

The  privilege  of  constructing  a  toll  bridge 
under  a  legislative  grant  will  n6t  be  cut  down 
merely  because  the  title  or  preamble,  which  is 
not  mentioned  or  referred  to  in  any  other  part 
of  the  grant,  specifies  narrower  limits  within 
which  the  bridgo  is  to  be  built  than  its  grant- 
ing clause.  PIsoataqua  Bridge  Co.  v.  New 
Hampshire   Bridge,  7  N.   H.   35. 

The  prohibition,  in  a  grant  of  the  right  to 
construct  a  bridge  over  the  river,  of  the  con- 
struction and  mnintenance  of  any  other  bridge 
or  ferry  on  such  river  within  5  miles  thereof, 
either  "above**  or  "below"  it,  Is  to  be  con- 
strued to  require  the  measurement  of  that  dis- 
tance on  the  '^nurse  of  the  river,  and  not  in  a 
right  line,  in  the  absence  of  any  expression  In 
the  grant  showing  a  consideration  by  the  leg- 
islature of  the  topography  of  the  place,  and 
an  intention  that  the  measurement  shall  be 
made  in  a  right  line.  McLeod  ▼.  Burronghs, 
0  Ga.  213. 
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for  the  public  conTenience;  that  the  loca- 
tion ol  said  road  diverts  the  travel  from 
several  roads  which  were  tributary  to  plain- 
tiff's road,  and  that  defendant  county  actu- 
ally uses  that  portion  of  plaintiff's  pike 
north  of  its  intersection  witn  the  Peterson 
road  in  coming  to  and  from  Clarksville  by 
way  of  the  said  road.  It  is  then  alleged  that 
the  construction  of  the  free  bridge  and  the 
location  of  the  new  route  has  taken  from 
plaintiff's  pike  more  than  three  fourths  of 
its  legitimate  travel  coming  to  it  north  of 
the  said  intersection  with  the  Peterson  road 
by  the  northern  end  of  the  pike  itself,  and 
by  the  highway  herein  named,  and  to  some 
extent  its  travel  south  of  said  intersection, 
and  has  practically  destroyed  the  value  of 
plaintiff's  pike  and  bridge.  Wherefore 
plaintiff  sues  for  damages. 
The   demurrer    interposed    by    defendant 


assigns  the  following  grounds,  to  wit: 
**The  county  of  Montgomery  had  the  right 
to  construct  the  highway  complained  of  in 
the  plaintiff's  declaration  because  it  was  re- 
quired by  the  public  convenience,  and  the 
fact  that  such  highway  had  the  effect  to  di- 
minish the  travel  on  plaintiff's  turnpike, 
and  consequently  to  diminish  its  revenue, 
will  not  entitle  it  to  maintain  this  action. 
When  the  state  granted  a  charter  to  the 
plaintiff  company,  it  was  not  intended  there- 
by to  deprive  the  public  authorities  of  the 
right  to  lay  out  such  highways  as  the  pub- 
lic travel  required,  and  this  highway  is  no 
infringement  upon  plaintiff's  charter 
rights."  It  is  not  alleged  in  the  declara- 
tion that  the  rights  and  privileges  conferred 
upon  the  plaintiff  turnpike  company  by  its 
charter  of  incorporation  were  exclusive,  and 
no  such  insistence  is  made  by  counsel  in  ar- 


A  prohibition  against  establishing  a  compet- 
ing ferry  or  toll  bridge  within  5  miles  of  one 
already  established  under  a  public  franchise, 
means  5  miles  in  a  straight  line  from  the  ferry 
first  appointed,  and  not  according  to  the  course 
of  the  stream,  the  legislature  intending  to 
have  such  ferries  or  bridges  5  miles  apart. 
Catawba  Toll-Bridge  Co.  v.  Flowers,  110  N.  C. 
381,  14  8.  E.  918. 

An  act  of  the  legislature  conferring  upon  a 
corporation  the  exclusive  right  to  build  and 
maintain  a  toll  bridge  anywhere  between  two 
specified  points  will  not  be  construed  as  giv- 
ing It  only  the  exclusive  right  of  selecting  a 
site  for  its  bridge  within  certain  limits,  and 
that,  having  made  Its  selection,  and  erected 
the  bridge,  the  place  of  erection  shall  become 
thenceforth  the  only  exclusive  right  the  cor- 
poration can  claim  under  Its  charter,  since 
auch  a  construction  would  defeat  the  only  ob- 
ject in  granting  It  exclusive  rights.  Piscata- 
qna  Bridge  Co.  v.  New  Hampshire  Bridge,  7 
N.  H.  35. 

Authority  to  build  a  bridge  over  a  lake  or 
its  outlet,  and  to  rebuild  it  in  case  it  is  de- 
stroyed, will  not  give  the  right,  upon  the  de- 
•tructlon  of  the  bridge,  to  rebuild  It  on  its  old 
location,  and  also  to  build  a  new  one  over  the 
ootler,  so  as  to  extend  the  restrictive  limits 
against  other  bridges.  When  the  granteee  lo- 
cated and  built  its  bridge  its  situation  and 
rights  were  precisely  the  same  as  though  the 
place  had  been  specified  In  the  charter.  Cay- 
nga  Bridge  Co.  v.  Magee,  6  Wend.  85. 

The  grant  of  a  charter  to  a  company,  with 
authority  to  erect  a  toll  bridge  within  certain 
limits,  which  are  within  the  limits  wherein  an- 
other corporation  has  the  exclusive  right  to 
build  and  maintain  a  toll  bridge,  while  con- 
ferring no  rights  as  against  the  latter.  Is  not 
Toid,  and,  as  against  the  public,  authorizes  it 
u  a  corporation  to  build  a  bridge  and  talce 
toils.  Piscataqna  Bridge  Co.  v.  New  Hamp- 
shire Bridge.  7  N.  H.  35. 

It  is  competent  for  the  legislature,  confer- 
ring upon  a  corporation  exclusive  authority 
to  construct  a  toll  bridge  anywhere  between 
two  specilied  points,  to  grant,  also,  exclusive 
limits  to  the  corporation,  connected  with  the 
Slant  of  its  bridge,  even  beyond  the  limits 
within  which  the  bridge  must  be  erected.  Ihid. 

It  may.  In  addition,  grant  rights  and  powers 
for  the  erectk)n  of  works  of  security  above  and 
below,  to  preserve  it  from  floods.-  and  to  take 
tolls  in  order  to  preserve  It  from  decay,  and 
to  offer  a  sulBclent  prospect  of  remuneration 
to  the  grantees  to  Induce  them  to  undertake 
tlie  work.  lUd, 
■^^  L.  R.  A. 


And  where  the  grant  to  erect  a  toll  bridge 
provided  that  the  grantee  build  locks  in  order 
to  avoid  injuring  navigation,  and  authorized 
the  grantee  to  receive  toll  for  the  use  of  the 
locks,  and  subsequently  the  period  for  build- 
ing the  bridge  was  extended  by  the  legislature, 
such  extension  applied  to  the  erection  of  the 
locks  as  an  Indispensable  adjunct  to  the  bridge. 
Enfield  Toll  Bridge  Co.  v.  Connecticut  River 
Co.  7  Conn.  28. 

It  is  not  for  a  court,  but  for  the  legislature, 
to  Judge  how  necessary  a  grant  of  exclusive 
power  to  build  a  toll  bridge  within  certain  lim- 
its may  be,  and  the  extent  and  exclusiveness 
of  the  powers  granted.  FIscataqua  Bridge  Co. 
V.  New  Hampshfre  Bridge,  7  N.  H.  35. 

The  power  of  erecting  a  bridge,  and  taking 
tolls  thereon,  over  a  navigable  river,  which 
forms  the  coterminous  boundary  between  two 
states,  can  be  conferred  only  by  the  concurrent 
legislation  of  both  states.  Delaware  Bridge 
Co.  V.  Trenton  City  Bridge  Co.  13  N.  J.  Eq.  46. 

So,  toll  cannot  be  collected  by  a  corporation 
under  a  charter  in  one  state  for  the  use  of  that 
portion  of  its  bridge  which  Is  in  another  state 
or  country.  Middle  Bridge  Corp.  v.  Marks,  26 
Me.  326. 

And  where,  at  the  time  of  the  renewal  of  a 
charter  authorizing  the  operation  of  a  toll 
bridge  extending  across  a  river  forming  a 
boundary  between  the  grantor  state  and  an- 
other, a  inuniclpallty  situated  in  the  other  state 
was  collecting  toll  at  its  end  under  the  claim 
of  having  purchased  the  bridge,  the  grantee 
in  the  renewal  charter  is  denied  the  right  to 
collect  toll  of  persons  going  from  his  end  of 
the  bridge,  who  are  also  compelled  to  pay  at 
the  other  end,  by  a  provision  In  his  charter  de- 
claring that  the  collecting  of  toll  from  such 
persons  should  not  subject  them  to  double  toll. 
South  Carolina  R.  Co.  v.  Jones,  4  Rich.  Eq. 
459. 

Where  the  mode  of  granting  franchises  for 
the  erection  of  toll  bridges  across  streams  has 
been  for  more  than  thirty  years  by  a  notorious 
act,  such  as  an  act  of  the  Congress  of  the  Re- 
public and  afterwards  of  the  state,  a  claim  to 
such  a  franchise  cannot  be  established  by  the 
proof  of  usage  of  thirty  years,  as  such  usage 
is  not  a  sufficient  ground  upon  which  to  pre- 
sume a  grant, — especially  where  there  has  been 
no  complaint  of  a  loss  or  destruction  of  the 
public  records.  Williams  v.  Davidson,  43 
Tex.  1. 

II.  Rights  of  abutting  owners. 

The  fact  of  owning  land  at  the  point  where 
the  bridge   is  needed   confers  no   franchise  to 
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gument  It  is  conceded,  as  was  decided  in 
the  former  litigation  between  these  parties, 
that  the  county  court,  in  the  exercise  of  its 
powers  and  duties  in  respect  of  laying  out 
and  maintaining  roads  and  highways  for 
the  convenience  of  the  genera  1  public,  had  the 
right  to  construct  this  free  bridge  and  open 
up  the  new  route.  But  the  insistence  of 
learned  counsel  is  that  the  effect  of  such 
public  improvements  by  the  county  was  to 
destroy  the  franchise  of  the  turnpike  com- 
pany, and  is  equivalent  to  a  "taking"  of  its 
property  for  public  purposes,  which  cannot 
be  done  without  compensation.  Counsel 
rely  upon  §  21,  art.  1,  Declaration  of 
Rights,  Const  1870,  viz,:  "That  no  man's 
particular  services  shall  be  demanded  or 
property  taken,  or  applied  to  public  use 
without  the  consent  of  his  representatives, 
or  without  just  compensation  being  made 


therefor."  The  argument  is  that  if  this 
new  highway  answers  a  public  convenience, 
but  in  its  effect  necessarily  involves  the  de- 
struction of  plaintiff's  property,  it  is  a  man- 
ifest "taking"  or  "application"  of  its  prop- 
erty to  a  public  use  without  compensation. 
It  is  insisted  there  need  be  no  actual  physi- 
cal application  or  taking  possession  of  prop- 
erty to  constitute  a  "taking"  or  "applica- 
tion" in  the  sense  of  the  Constitution. 

The  positions  assumed  by  counsel  have 
been  reinforced  by  an  able  and  elaborate  ar- 
gument, but  we  find  ourselves  unable  to 
agree  to  its  soundness.  Says  Mr.  Beach,  in 
his  work  on  Private  Corporations  (vol.  1, 
§§  25,  27),  viz.:  "Accordingly,  where  a 
right  or  privilege  is  claimed  under  the  char- 
ter of  a  corporation,  nothing  is  to  be  taken 
as  conceded  to  it  but  what  is  given  in  un- 
mistakable   terms,    or    by    an    implication 


erect  the  bridge  and  take  toll.  But  the  fact 
of  location  is  usually  considered  In  granting 
the  franchise.  So  that  the  riparian  proprie- 
tor may  be  given  a  preference  over  others  when 
applying  for  the  right  to  exercise  a  franchise 
to  erect  a  toll  bridge.  Williams  v.  Davidson, 
43  Tex.  1. 

And  in  case  the  franchise  Is  not  given  to  the 
abutting  owner,  land  cannot  be  appropriated 
for  the  erection  of  a  toll  bridge  for  the  private 
benefit  of  the  owner  of  such  bridge,  without 
providing  compensation  to  the  landowner. 
Hall  V.  Boyd,  14  Ga.  1 ;  Thacher  v.  Dartmouth 
Bridge  Co.  18  Pick.  501. 

llowever,  a  taking  of  land  for  the  abut- 
ments and  approaches  of  a  toll  bridge  Is  not 
a  taking  of  private  property  for  the  private 
use  or  benefit  of  another,  as  the  legislative 
grant  of  the  franchise  is  proof  of  its  public 
benefit.     Flecker  v.  Rhodes,  30  Gratt.  795. 

A  legislative  grant  of  a  toil-bridge  franchise 
is  not  unconstitutional  as  depriving  the  owner 
of  land  of  his  property  without  due  process  of 
law  and  without  Just  compensation,  where  it 
provides  for  the  selection  of  a  site  therefor,  for 
the  assessment  of  damages  by  a  jury,  and  for 
payment  of  the  damages  assessed  before  the 
ground  can  be  used.  Dyer  v.  Tuskaloosa 
Bridge  Co.  2  Port.  (Ala.)  296,  27  Am.  Dec. 
655. 

The  erection,  by  authority  of  the  legislature, 
of  a  toll  bridge  in  the  highway  across  a  stream 
where  a  ferry  has  been  previously  operated  by 
the  riparian  owner,  Imposes  no  new  servitude 
upon  the  land.  Hudson  v.  Cuero  Land  &  Emi- 
gration Co.  47  Tex.  56,  26  Am.  Rep.  289. 

Where  an  easement  has  been  acquired  by  the 
public  in  a  highway  crossing  a  river,  not  only 
for  a  road,  but  for  a  bridge,  and  where  It  ap- 
pears that  a  toll  bridge  was  maintained  across 
the  river  as  part  of  the  highway  for  a  period 
of  ten  years  under  a  franchise,  but  since  the 
expiration  of  the  franchise  has  been  suffered 
to  fall  Into  decay  and  is  no  longer  used  by  the 
public  for  crossing  the  stream,  it  is  competent 
for  the  legislature  to  authorize  the  erection  of 
another  toll  bridge  at  the  same  place,  as  such 
bridge  imposes  no  new  servitude  on  the  land 
of  the  riparian  owners,  and  entitles  them  to  no 
compensation ;  and  it  is  immaterial  that  the 
riparian  owners  are  operating  a  ferry  at  the 
crossing,  and  that  Its  value  will  be  impaired 
by  the  bridge.  Jones  v.  Keith,  37  Tex.  394,  14 
Am.  Rep.  382. 

But  the  action  of  the  ordinary  in  changing 
and  laying  out  a  road,  and  constructing  a 
bridge  thereon  over  a  river,  will  not  be  inter- 
fered with  by  certiorari  at  the  Instance  of  the 
oP  L.  R.  A. 


owner  of  land  over  which  it  will  pass,  who 
purchased  his  land  for  the  purpose  of  con- 
structing a  toll  bridge  thereon  under  the  laws 
of  the  state,  and  who  was  under  contract  with 
a  bridge 'company  to  construct  one  swept  away 
by  a  fiood,  where  everything  was  done  in  ac- 
cordance with  the  Code  provisions,  his  remedy 
under  the  Code  being  by  an  assessment  by  a 
Jury  of  the  damages  caused  by  the  appropria- 
tion or  injury  of  his  property.  Hightower  ▼. 
Jones,  85  Ga.  697.  11  8.  K.  872. 

In  ascertaining  the  value  of,  and  damage  to 
the  owner  of,  land  taken  for  the  purposes  of 
a  toll  bridge,  at  the  time  of  such  taking,  it  Is 
proper  to  consider  the  prospective  value  of  the 
property  as  a  bridge  site,  and  to  this  end  the 
character  of  the  stream  and  of  the  place  of 
crossing,  the  amount  of  travel  and  transporta- 
tion that  would  probably  pass  over  It,  and  the 
amount  of  toll  that  would  be  received  yearly, 
are  to  be  considered.  Young  v.  Harrison,  17 
Ga.  30. 

And  in  ascertaining  at  a  subsequent  date  the 
value  of  land  for  the  purpose  of  a  toll-bridge 
8ite  at  the  time  •  of  the  taking  thereof,  with 
reference  to  its  prospective  advantages,  no 
more  accurate  criterion  can  be  found  than  the 
amount  of  tolls  which  have  been  received  and 
the  value  of  the  structure  as  it  stands.     Ibid. 

Benefits   are  also   to  be  considered.     Ibid. 

One  who  buys  the  right  to  land  or  abut  a 
bridge  on  both  sides  of  a  river,  connecting  pub- 
lic highways,  is  not  within  the  terms  of  a 
statutory  provision  granting  authority  to  the 
owner  of  any  land  on  both  sides  of  a  stream  to 
establish  a  ferry  or  bridge  and  charge  toll, 
which  gives  a  mere  privilege  to  the  owner  to 
pass  from  one  side  of  the  river  to  another  on 
his  own  farm  by  a  private  ferry  or  bridge,  and. 
as  incidental,  thereto,  to  pass  others  across  the 
stream  on  the  payment  of  toll.  Whelchel  ▼. 
State  ex  rel.  Wiley,  76  Ga.  644. 

Where  a  bridge  company  made  Its  causeway 
of  the  height  prescribed  by  its  charter,  and 
paid  to  the  adjoining  owners  the  damages  as- 
sessed against  it  for  so  doing,  and  fifty  years 
later,  when  public  convenience  and  necessity 
required  the  raising  of  the  causeway,  a  statute 
was  enacted  authorizing  its  raising,  an  addi- 
tional statute  providing  that  the  company  pay 
all  damages  that  should  be  caused  to  any  per- 
son in  consequence  of  the  raising  of  the  cause- 
way was  construed  as  not  including  damages 
to  an  adjoining  owner  flowing  from  the  ob- 
struction of  light  and  air,  and  from  his  sub- 
jection to  increased  dust  and  drainage  of  wa- 
ter from  the  increased  height  of  the  causeway. 
Skinner  v.  Hartford  Bridge  Co.  29  Conn.  52a. 
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equally  clear.  .  •  •  Especially,  in  cases 
where  the  corporation  claims  under  its  char- 
ter some  exclusive  privilege  or  exemption, 
have  the  courts  held  that  the  contract,  to  be 
effective,  must  be  clearly  expressed  in  the 
charter.  So  that  whenever  an  incorporated 
company,  in  any  action^  asserts  a  right 
against  another  person  based  upon  an  as- 
sumed franchise  or  power,  the  person  against 
whom  the  right  is  so  asserted  may,  as  a  de- 
fense, deny  the  existence  of  such  franchise 
or  power.  The  policy  of  the  law  is  to  re- 
gard with  disfavor  any  claim  to  exclusive 
prin leges  and  franchises.  Thus,  an  act  in 
the  usual  form,  incorporating  a  bridge  com- 
pany, not  explicitly  granting  any  exclusive 
privileges,  and  containing  no  agreement  by 
the  state  not  to  permit  other  bridges  in 
competition,  cannot  be  construed,  by  impli- 
cation,  tx>    prevent    the   state   from   subse- 


quently granting  a  charter  to  another  com- 
pany for  a  ctMnpeting  bridge.  And,  where 
there  is  no  contract  in  the  charter  of  a  turn- 
pike company  that  prohibits  the  Icj^islature 
from  authorizing  the  construction  of  a  rival 
railroad,  the  construction  and  operation  of 
the  railroad  are  not  the  subject  of  legal  re- 
dress." Says  Mr.  Cooley,  in  his  work  on 
Constitutional  Limitations  (p.  473),  viz.: 
"The  granting  of  a  charter  to  a  new  corpo- 
ration may  sometimes  render  valueless  the 
franchise  of  an  existing  corporation,  but, 
unless  the  state  by  contract  has  precluded 
itself  from  such  new  grant,  the  incidental 
injury  can  constitute  no  obstacle." — citing 
Charles  Rwcv  Bridge  v.  Warren  Bridge^  7 
Pick.  344,  1 1  Pet.  420,  9  L.  ed.  773.  In  that 
case  "the  state  of  Massachusetts  granted  to 
a  corporation  the  right  to  construct  a  toll 
bridge   across   the   Charles    river,    under   a 


A  grant  of  a  right  to  erect  a  toll  bridge 
passes  no  fee-simple  estate  to  the  grantees  to 
the  soil  under  the  bridge.  Thompson  ▼.  An- 
droscoggin Bridge,  6  Me.  62. 

When  tbe  legislature  directs  the  location  of 
a  certain  road  with  certain  bridges,  the  title 
to  the  necessary  land  becoming  vested  in  the 
state,  the  grrantee  of  the  franchise  of  the  road 
maj  maintain  ejectment  for  land  within  the 
location  upon  which  a  toll  bridge  has  been 
erected  over  a  river  under  earlier  legislative 
aatborlzation.  James  River  &  Kanawha  Co.  v. 
Thompson,  3  Gratt.  270. 

III.  Place  and  method  of  construction. 

a.  In  general. 

The  location  of  the  bridge  is  generally  fixed 
with  sufficient  particularity  in  the  charter. 
Any  defect  will  be  aided  by  the  actual  location 
of  tbe  bridge  as  against  any  claim  by  tho  gran- 
tee to  change  the  location.  Cayuga  Bridge 
Co.  V.  Magee.  6  Wend.  85. 

That  rule,  however,  seems  to  be  limited  to 
cases  in  which  a  change  of  location  will  in- 
fringe on  the  public  rights,  and  It  does  not  ap- 
ply to  a  shifting  of  the  crossing  place  within 
tbe  exclusive  limits  covered  by  the  franchise. 
And  the  proprietor  may  abandon  a  portion  of 
ills  rights  if  the  rights  of  the  public  are  not 
jeopardized. 

The  description  In  a  charter  to  erect  a 
bridge  "at  the  town  of  Clinton"  is  sufficiently 
snswered  where  a  public  ferry  had  existed  at 
the  point  in  question  for  more  than  thirty 
jears,  generally  known  and  spolcen  of  as  the 
ferry  on  the  Gaudaiupe  river,  at  the  town  of 
Clinton  (although  not  within  tbe  limits  of  the 
town),  where  the  travel  to  and  from  Clinton 
was  accustomed  to  cross  the  river.  Hudson  v. 
<^To  Land  &  Bmlgration  Co.  47  Tex.  56,  26 
Am.  Hep.  280. 

Bat  where  the  charter  of  a  corporation  au- 
tliorlsed  to  build  a  bridge  "at  or  near  the  vll- 
Itge  of  Old  Town"  Is  extended  on  condition 
tliat  it  rebuild  Ita  bridge  which  has  been  de- 
stroyed "at  the  Old  Town  Falls."  which  has 
t  different  location,  it  will  not  comply  with  the 
eoadltions  by  rebuilding  the  bridge  on  its  old 
fooRdation  nearly  %  mile  from  the  falls. 
Sute  V.  Old  Town  Bridge  Corp.  85  Me.  17,  26 
Atl.  947. 

Tbe  change  by  a  railroad  company  of  the 
h>catIon  of  a  toll  bridge  over  a  stream  some  40 
f«et.  for  the  purpose  of  facilitating  the  passage 
<^(  Its  trades  over  the  stream,  will  not  defeat 
Y)u  right  of  tbe  owner  of  the  bridge  to  collect 
5«  L  R.  A. 


toll  authorized  by  its  charter.  Re  New  York, 
W.  S.  &  B.  R.  Co.  28  Hun,  472. 

A  company  authorized  to  build  a  toll  bridge 
across  a  river  at  a  place  where  It  is  divided  by 
an  island  may  abandon  the  right  to  maintain 
a  toll  bridge  across  the  lesser  channel,  and  re- 
tain its  privilege  as  to  the  main  channel. 
State  V.  Madison,  59  Me.  538. 

But  the  owner  of  a  toll  bridge,  rebuilding  it 
at  a  point  200  yards  from  where  he  was  au- 
thorized by  his  charter,  cannot  maintain  an  ac« 
tion  against  the  proprietor  of  another  bridge 
for  rebuilding  his  bridge  at  a  different  point 
than  that  authorized  by  his  charter.  Hender- 
son V.  Maybin,  3  Rich.  L.  153. 

A  general  power  to  construct  a  brid;j;e  over 
a  navigable  stream,  limitod  by  no  expross  re- 
strictions, includes  the  right  to  construct  and 
maintain  piers  in  the  bed  of  the  river,  when 
that  Is  the  common  and  usual  method.  Clarke 
V.  Birmingham  &  P.  Bridge  Co.  41  Pa.  147. 

Whore  a  charter  has  lieen  granted  to  build 
a  toll  bridge  along  a  river  where  It  flows 
throui^h  a  narrow  gap,  there  is  a  substantial 
compliance  with  the  contract  of  the  grantee 
to  buiid  the  bridge,  and  he  does  not  forfeit  his 
charter  where,  after  building  six  different 
wooden  bridges  over  300  feet  In  length,  which 
were  carried  away  by  the  current  in  time  of 
high  water,  he  builds  a  strong  and  sufficient 
turnpllce  of  earth  and  rock  for  most  of  the  dis- 
tance, and  bridges  the  balance  of  about  10  feet, 
it  appearing  that  the  turnpike  and  bridge  an- 
swer the  public  want  and  necessity  as  well  a» 
If  the  bridge  extended  the  whole  of  the  way. 
Chandler  v.  State,  38  Ark.  197. 

b.  Imposition  of  additional   duties. 

When  a  toll-bridge  company  has,  under  its 
charter,  erected  a  bridge  with  draw  of  a  certain 
width,  it  cannot  l>e  compelled  to  enlarge  it. 
Com.  V.  New  Bedford  Bridge,  2  Gray,  339. 

Where  the  charter  of  a  bridge  company  re- 
served no  power  to  repeal,  alter,  or  modify,  or 
impose  additional  burdens  upon  the  company 
after  they  have  compiled  with  Its  terms,  a  pro- 
vision that  nothing  therein  contained  should 
be  so  construed  as  to  impair  the  rights,  privi- 
leges, and  immnnities  of  persons  using  and 
navigating  the  river,  does  not  authorize  the 
legislature,  without  providing  for  compensa- 
tion, to  compel  the  construction  of  a  draw  in 
the  bridge  50  feet  wide,  in  place  of  the  one 
constructed  32  feet  wide,  as  provided  In  ita 
charter.  Washington  Bridge  Co.  v.  State,  18 
Conn.  53. 

If  a  portion  of  the  bank  of  a  river  over 
which  is  erected  a  toll  bridge  is  washed  away 
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charter  which  was  to  continue  for  forty 
jeare,  and  afterwards  extended  to  seventy, 
at  the  end  of  which  period  the  bndge  was 
to  become  the  property  of  the  common- 
wealth. During  the  term  the  corporation 
was  to  pay  £200  annually  to  Harvard  Col- 
lege. Forty-two  years  after  the  bridge  was 
opened  for  passengers  the  state  incorporated 
a  company  for  the  purpose  of  erecting  an- 
other bridge  over  the  same  river,  a  short 
distance  only  from  the  first,  and  which 
would  accommodate  the  same  passengers. 
The  necessary  effect  would  be  to  decrease 
greatly  the  value  of  the  first  franchise,  if 
not  to  render  it  altogether  worthless.  But 
the  first  charter  was  not  exclusive  in  its 
terms;  no  contract  was  violated  in  granting 
the  second;  the  resulting  injury  was  inci- 
dental to  the  exercise  of  an  undoubted  right 
by  the  state;  and  as  all  the  vested  rights  of 


the  first  corporation  still  remained,  though 
reduced  in  value  by  the  new  grant,  the  case 
was  one  of  damage  without  legal  injury." 
The  established  doctrine  on  this  subject,  en- 
forced by  this  court,  is  that  settled  by  the 
Supreme  Court  of  the  United  States,  to  wit: 
"Where  the  ^rant  is  not  by  its  terms  exclu- 
sive, the  legislature  is  not  precluded  from 
granting  a  similar  franchise,  or  authorizing 
the  construction  of  a  rival  way  or  struc- 
ture, which  may  greatly  impair,  or  even  to- 
tally destroy,  the  value  of  tne  former  grant, 
and*^  such  damage  is  not  a  taking  of  the 
former  franchise  which  entitles  ite  owner 
to  compensation."  This  principle  was  set- 
tled in  the  leading  case  of  Charles  River 
Bridge  v.  Warren  Bridge,  II  Pet,  420,  9  L». 
ed.  773,  and  has  been  confirmed  by  numer- 
ous decisions.  Lewis,  Em.  Dom.  §  136.  The 
same    principles    were   announced    by    this 


so  as  to  widen  the  stream,  the  owner  of  the 
bridge  must,  in  the  absence  of  any  limitation, 
extend  the  bridge  to  the  new  bank.  Com.  y. 
Deerfleld,  6  Allen,  449. 

An  act  of  the  legislature  requiring  a  bridge 
•company  to  open  a  draw  in  its  bridge  for  the 
passage  of  vessels  on  reasonable  notice,  and 
providing  a  penalty  for  failure  so  to  do,  does 
not  vlolute  or  impair  the  charter  of  such  com- 
pany, which  provided  that  the  bridge  should 
have  a  draw  at  some  convenient  place  In  the 
channel,  and  that  the  company  should  "keep 
the  bridge  In  repair,  subject  to  the  Inspection 
of  the  general  assembly."  New  Haven  &  E.  H. 
Toll  Bridge  Co.  v.  Bunnel,  4  Conn.  54. 

c  Interference  with  fiavigation. 

Of  course  the  construction  of  the  bridge 
must  Interfere  with  the  navigation  of  the 
stream  no  further  than  Is  authorized  by  the 
legislature.  Permission  to  construct  the 
bridge  will  Imply  authority  to  interfere  with 
navigation  to  the  extent  necessary  for  Its  con- 
struction In  a  prudent  and  workmanlike  man- 
ner. The  statute  usually  makes  provision  for 
the  preservation  of  the  navigation,  and  such 
statutes  are  to  be  construed  to  further  the  in- 
terests of  the  public. 

A  bridge  corporation  Is  not  liable  for  dam- 
ages to  navigation  because  of  Its  bridge  con- 
structed In  a  proper  manner,  when  the  legis- 
lature located  it  and  determined  that  it  be 
bnllt  on  piers,  but  made  no  express  provision 
for  payment  of  consequential  damages.  Mo- 
aongabela  Bridge  Co.  v.  Kirk,  46  Pa.  M2,  84 
Am.  Dec.  527. 

But  a  bridge  corporation  prohibited  from  ob- 
structing or  Impeding  navigation  on,  the  stream 
is  responsible  If  the  river  bed  Is  changed  for 
the  worse  by  natural  causes  Influenced  In  their 
operation  by  the  piers  of  the  bridge,  as  it  is 
bound  to  foresee  the  necessary  and  natural  ef- 
fects of  placing  piers  In  the  river.  Dugan  v. 
Bridge  Co.  27  Pa.  303,  67  Am.  Dec.  464. 

A  toll  bridge  constructed  with  a  space  of 
over  50  feet  for  the  passage  of  logs,  and  having 
guide  booms  to  direct  the  logs  to  this  opening 
fulfils  all  the  requirements  of  navigation  at 
that  point,  where  the  stream  Is  navigable  only 
for  floatage  of  logs.  Buckl  v.  Cone,  25  Fla.  1, 
«  So.  160. 

A  bridge  company  owning  and  operating, 
through  Its  servants,  the  drawbridge  over  a 
navigable  stream,  is  bound  to  so  operate  It  as 
to  permit  the  passage  of  vessels.  Lockwood 
V.  Charleston  Bridge  Co.  60  S.  C.  492,  38  S.  E. 
112.  620. 
38  L.  R.  A. 


The  owner  of  a  drawbridge  Is  liable  for  dam- 
ages sustained  by  a  barge  In  tow  which  collided 
with  the  bridge,  where  the  tender,  after  discov- 
ery that  the  draw  was  obstructed,  unreason- 
ably delayed  to  signal  such  fact.  In  consequence 
of  which  the  collision  occurred.  Hartley  v. 
American  Steel-Barge  Co.  47  C.  C.  A.  229,  108 
Fed.  97. 

The  owners  of  a  bridge  erected  under  a  li- 
cense, over  a  river  declared  to  be  navigable  by 
a  statute  prohibiting  the  construction  of  any 
bridge  across  any  river  declared  navigable 
thereby,  but  permitting  the  construction  of 
bridges  under  a  license  from  the  court  of  ses- 
sions, provided  they  shall  not  obstruct  naviga- 
tion thereof,  are  absolutely  liable  for  damages 
occasioned  by  the  detaining  of  a  boat  by  fail- 
ure to  raise  a  draw  therein,  notwithstanding 
such  license.  In  granting  which  the  court  ex- 
hausted Its  authority  over  the  subject-matter, 
or  any  order  of  the  supervisors  requiring  the 
closing  thereof  on  account  of  the  weakened 
condition  of  the  bridge  from  flood,  which  they 
bad  no  authority  to  make.  Mlntnm  v.  Lisle, 
4  Cal.  181. 

A  bridge  company  Is  responsible  for  injuries 
sustained  by  a  vessel  because  of  the  negligent 
failure  of  the  bridge  tender  to  open  the  draw 
for  the  passage  of  the  boat,  if  he  had  been  noti- 
fied of  the  time  the  vessel  would  pass,  al- 
though he  was  absent  at  the  time.  Boland  ▼. 
Combination  Bridge  Co.  94  Fed.  888. 

An  act  requiring  a  bridge  proprietor  to  erect 
and  keep  in  good  repair  a  sufficient  draw  for 
the  passage  of  boats,  by  implication  requires 
him  to  provide  the  means  for  raising  it,  and 
to  raise  it  when  boats  are  passing.  Davis  ▼. 
Jerkins,  50  N.  C.  (3  Jones,  L.)  290. 

Where  it  is  the  duty  of  a  bridge  corporation 
to  provide  its  bridge  "with  a  draw  of  sufficient 
widMi  for  vessels  to  pass  through,"  and  to  keep 
the  wbole  bridge  in  good  and  safe  repair,  the 
corporation  will  be  liable  for  failure  to  provide 
suitable  fopes  for  working  the  draw,  and  for 
failure  to  open  the  said  draw  for  the  passaf^e 
of  vessels.  Patterson  v.  East  Bridge,  40  Me. 
404. 

The  law  forbidding  the  doing  of  certain 
kinds  of  labor  on  Sunday  does  not  excnse  a 
bridge  company  from  opening  the  draw  on  that 
day  for  the  passage  of  a  steamboat  engaged  in 
the  transportation  of  passengers  and  freight. 
Boland  v.  Combination  Bridge  Co.  94  Fed.  888. 

A  corporation  maintaining  a  drawbrldg-e 
over  navigable  waters,  and  exempted  from  lia- 
bility for  obstructing  navigation  for  the  time 
required  to  make  necessary  repairs,  has  no 
right    to    compare    benefits    and    injuries,    and 
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court  in  Hyd^s  Ferry  Tump.  Co,  ▼.  David- 
ton  County,  reported  in  91  Tenn.  291,  18  S. 
W.  626.  In  that  case  the  Hyde's  Ferry 
Turnpike  Compajiy  filed  the  bill  against 
DaTidson  county,  in  which  it  was  alleged^ 
that  the  county  had  constructed  a  free  bridge* 
across  the  Cumberland  river  about  two 
thirds  of  a  mile  above  a  toll  ferry  operated 
by  complainant  under  the  powers  conferred 
by  its  charter.  It  was  charged  that  the  re- 
snlt  of  opening  this  free  bridge  was  to  di- 
vert travel  from  complainant's  turnpike; 
that  it  had  lost  almost  its  entire  revenues 
which  it  was  entitled  to  collect  on  tolls; 
that  its  chartered  privileges  were  not  only 
impaired,  but  destroyed,  and  its  rood  virtu- 
ally confiscated,  without  any  compensation. 
The  turnpike  company  sought  to  enjoin  the 
county,  and  also  asked  compensation  for  the 
destruction  of  its  franchise,  as  is  shown  by 


the  record  on  file.  The  bridge  had  been 
completed  and  the  route  locat^  when  that 
bill  was  filed.  The  turnpike  company  was 
incorporated  in  1848,  but  no  exclusive  privi- 
leges or  franchises  were  conferred  by  its 
charter.  The  court  held  that,  "when  the 
grant  is  not  by  express  terms  exclusive,  it 
cannot  be  held  to  be  so  by  implication," — 
citing  11  Pet  420,  9  L.  ed.  773,  that  the 
county  court  may  erect  or  open  a  road  when 
the  same  is  required  by  public  convenience 
or  necessity,  though  the  eflfect  of  the  same 
is  to  diminish  or  destroy  a  franchise  former- 
ly granted  to  a  bridge,  ferry,  or  turnpike 
company.  If  any  property  is  taken,  com- 
pensation must  be  paid,  but  only  for  the 
property  actually  taken  and  the  damages 
incidental  to  the  property,  but  the  loss  inci- 
dent to  or  depreciation  of  the  profits  of  the 
franchise  is  not  to  be  considered.     It  was 


keep  open  or  close  the  dr&w  as  it  may  decide 
public  Interest  and  convenience  will  be  best 
promoted  during  that  time.  Lister  v.  Newark 
PL  Road  Co.  36  N.  J.  Eq.  477. 

A  bridge  company  is  responsible  for  the  loss 
of  boats  by  collision  with  a  pier  while  attempt- 
ing to  avoid  going  through  a  span  generally 
nsed  when  the  main  channel  was  obstructed, 
after  discovery  of  the  obstruction  of  the  span, 
by  false  work  in  violation  of  a  condition,  at- 
tached to  permission  given  by  the  government 
to  reconstruct  the  bridge,  that  while  the  chan- 
nel span  was  temporarily  obstructed  no  false 
work  should  be  permitted  in  other  spans  of  the 
bridge,  where  the  officers  of  the  l>oats  were  free 
from  negligence  in  not  sooner  noticing  the  ob- 
atmctiun  of  the  span  by  such  *  false  work. 
Jutte  V.  Cincinnati  &  N.  Bridge  Co.  21  Ohio 
C.  C.  422. 

The  legality  of  a  bridge  is  established  by  a 
statute  legalizing  the  rates  of  toll  to  be  charg- 
ed thereon,  and  which  were  fixed  by  the  board 
of  sapervisors;  but  such  statute  will  not  cut 
off  the  existing  claim  of  a  dock  owner  to  dam- 
ages arising  from  the  fact  that  the  bridge  was 
Illegally  constructed,  and  precludes  the  prof- 
itable nse  of  his  property.  Maxwell  v.  Bay 
City  Bridge  Co.  48  Mich.  278,  9  N.  W.  410. 

A  town  owning  wharves  above  a  toll  bridge 
which  does  not  permit  of  vessels  above  a  cer- 
uin  slae  passing  through  its  draws  has  rights 
similar  to  those  possessed  by  any  other  owner 
of  property,  and,  to  maintain  a  bill  to  abate 
the  bridge  as  a  nuisance,  must,  like  an  Individ- 
ual, allege  some  particular  grievance  beyond 
that  sustained  by  the  public  generally.  Dover 
T.  Portsmouth  Bridge,  17  N.  H.  200. 

A  town  situated  above  a  toll  bridge  which 
does  not  permit  of  vessels  above  a  certain  size 
passing  through  its  draws  cannot,  as  repre- 
senting its  inhabitants,  maintain  a  bill  to  abate 
the  nuisance  on  the  ground  merely  that  some 
of  its  inhabitants  owning  wharfs  are  affected 
ta  their  private  shipping  Interests.     Ibid. 

The  right  of  a  bridge  corporation  to  main- 
tain its  bridge  over  navigable  waters  cannot 
be  determined  In  a  private  action  for  damages 
from  an  alleged  obstruction  to  navigation 
eaosed  by  the  bridge.  Dugan  v.  Bridge  Co.  27 
Pa.  303,  67  Am.  Dec.  464. 

d.  Injury  to  rfvofo. 

All  damages,  direct  or  consequential,  are  to 
be  paid  by  a  bridge  company  required  by  its 
charter  to  pay  any  damages  suffered  by  a  ferry 
fompany  in  consequence  of  its  structure. 
Bnckwalter  v.  Black  Bock  Bridge  Co.  38  Pa. 
281. 
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The  grant  of  a  charter  to  a  corporation,  au- 
thorizing it  to  build  a  toll  bridge  across  a  riv- 
er, and  to  hold  real  estate,  but  which  makes  no 
provision  for  compensation  for,  nor  authorizes 
the  taking  of,  private  property,  will  not  confer 
upon  it  the  right  to  build  the  bridge  without 
the  consent  of  another  bridge  company,  when 
such  bridge  must  necessarily  be  constructed 
within  limits  In  which  the  other  company  owns 
the  exclusive  privilege  of  maintaining  a  bridge, 
whether  it  makes  compensation  to  the  bridge 
company  for  the  property  taken,  or  not. 
Pisrataqua  Bridge  Co.  v.  New  Hampshire 
Bridge,  7  N.  H.  35. 

The  grant  of  authority  to  a  corporation  .to 
build  a  toll  bridge  upon  making  due  compensa- 
tion to  another  corporation  who  owns  the  ex- 
clusive right  of  building  a  bridge  between  two 
certain  points  on  a  river,  within  those  limits, 
is  plenary  evidence  that  the  public  interest  re- 
quires the  taking  of  private  property  for  pub- 
lic use.    Ibid. 

IV.  Use  of  bridge. 

A  toll  bridge  is  within  the  class  of  property 
which  is  regarded  as  devoted  to  public  use,  and 
there  can  therefore  be  no  discrimination  be- 
tween the  persons  who  are  permitted  to  use  it. 

A  corporation  chartered  to  erect  a  bridge 
constituting  a  public  way  must  permit  its  use 
by  all — by  corporations  as  well  as  natural  per- 
sons— on  equal  terms,  on  payment  of  tolls ;  and 
it  cannot  grant  to  a  railroad  company  the  ex- 
clusive control  of  the  railroad  floor  with  the 
right  to  admit  other  corporations  to  Its  use 
on  terms  it  may  make.  Atty.  Gen.  v.  Niagara 
Falls  International  Bridge  Co.  20  Grant,  Ch. 
(U.  C.).34. 

Where  the  county  court  grants  a  charter  to 
erect  a  toll  bridge,  which  contains  the  provi- 
sion that  "the  bridge  shall  be  and  remain  to 
the  citizens  of  Pulaski  county  free  and  open," 
it  does  not  grant  merely  a  privilege  to  the  per- 
sons to  cross  the  bridge  on  foot,  but  also  grants 
a  privilege  for  the  free  passage  for  their  car- 
riages and  horses,  or  any  other  means  of  trans- 
portation, employed  in  their  business.  Reed 
V.  Hanger,  20  Ark.  625. 

But  the  owner  of  a  toll  bridge  has  the  power 
to  make  a  contract  with  a  municipal  corpora- 
tion permitting  the  conveyance  of  water  across 
such  bridge  by  means  of  pipes  attached  there- 
to, under  an  express  or  implied  agreement  on 
the  part  of  such  corporation  to  pay  for  such 
use  of  the  bridge,  where  a  contract  of  that  na- 
ture on  the  part  of  a  toll-bridge  owner  Is  nei- 
ther prohibited  by  any  statutory  law,  nor  the 
provisions  of  his  charter,  and  such  use  of  the 
II 
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distinctly  held  that  such  damage  is  not  a 
taking  of  the  former  franchise  which  enti- 
tles the  owner  to  compensation.  Against 
these  authorities,  counsel  for  the  company 
cite  Red  River  Bridge  Co,  v.  Clarksvillef 
1  Sneed,  176,  60  Am.  Dec.  143,  in  which  it 
was  held  that  the  bridge  company  was  enti- 
tled to  recover  of  the  city  of  Clarksville 
compensation  for  destroying  the  franchise 
incident  to  plaintiff's  toll  bridge  by  the  con- 
struction of  a  free  bridge  in  dose  ]^oxim- 
ity  thereto.  It  was  alleged  in  the  bill,  and 
admitted  in  the  answer,  in  that  case,  that 
the  charter  of  the  company  provided  that 
no  other  toll  bridge  should  be  at  any  time 
erected  within  one  half  mile  of  plaintiff's 
bridge.  The  court  assumed  that  the  fran- 
chise was  exclusive,  and  held  that,  notwith- 
standing such  exclusive  right,  it  must  yield 
to  the  public  interest,  but  that  plaintiff  was 


entitled  to  compensation.  It  is  very  obvi- 
ous that  the  two  cases  are  wholly  dissim- 
ilar, and  that  the  former  case  is  no  authori- 
ty in  the  present  instance.  "A  franchise 
granted  by  the  legislature  which  is  not  ex- 
clusive in  its  terms  may  be  injured  or  af- 
fected by  another  franchise  granted  by  the 
legislature  without  any  compensation  being 
made.  But,  where  the  grant  has  been  ex- 
clusive in  its  terms,  compensation  must  be 
made."  6  Am.  A  Eng.  Enc.  Law,  pp.  545, 
546.  Dyer  v.  Tuakalooaa  Bridge  Co.  2  Port 
(Ala.)  296,  27  Am.  Dec.  655.  That  was  a 
case  in  which  it  appeared  that  the  owner 
of  a  ferry  franchise  claimed  that  a  toll 
bridge  could  not  be  erected  near  his  ferrr 
without  compensation,  the  effect  of  which, 
if  completed,  would  be  to  materially  in- 
jure, if  not  entirely  destroy,  the  vaJue  of  his 
terry.     The   court   said,    viz.:     •*But  it  is 


bridge,  being  one  of  the  uses  to  which  it  might 
naturally  and  properly  be  applied.  Is  not  for- 
bidden as  foreign  to  the  purpose  of  its  exist- 
ence, fi^anlcfort  Bridge  Co.  v.  Frankfort,  18 
B.  Mon.  41. 

y.  Duty  aa  to  maintenance  of  bridge. 

The  authority  of  the  legislature  to  enforce, 
through  appropriate  Judicial  proceedings,  the 
liability  of  the  proprietors  of  a  toll  bridge  un- 
der their  charter  to  keep  the  bridge  in  repair 
until  the  end  of  the  term  fixed  by  the  charter, 
is  not  lost  or  affected  by  the  adoption  of  other 
measures  of  precaution  to  have  the  bridge  kept 
In  repair  for  the  safety  and  convenience  of  the 
public  upon  the  failure  of  the  proprietors  to 
keep  it  so.  Atty.  Gen.  ▼.  Deerfield  River 
Bridge,  105  Mass.  1. 

When  a  corporation  is  chartered  to  con- 
struct a  bridge  equipped  for  the  passage  of 
both  foot  passengers  and  railroad  trains,  but 
falls  to  complete  the  former  portion,  while  do- 
ing the  latter  in  an  admirable  manner,  It  can- 
not be  considered  as  a  public  nuisance,  no  in- 
Jury  to  navigation  being  alleged  or  shown. 
Atty.  Gen.  v.  Niagara  Fails  International 
Bridge  Co.  6  Out.  App.  Rep.  537,  Reversing  28 
Grant,  Ch.  (U.  C.)  66. 

Where,  by  a  charter  granted  under  a  statute, 
a  person  is  empowered  to  buii4  and  main- 
tain a  toll  bridge,  it  Is  a  reasonable 
exercise  of  the  police  power  of  the  state 
to  pass  a  statute  subsequent  to  the  char- 
ter, requiring  persons  owning  toll  bridges 
to  give  a  bond  to  the  board  of  super- 
visors conditioned  to  keep  the  bridge  in  good 
repair,  so  that  travel  may  l>e  had  <)ver  the 
bridge  in  safety  and  without  detention. 
Chandler  v.  Montgomery  County,  31  Ark.  25. 

A  toll-bridge  owner  is  l>ound  to  exercise  at 
least  ordinary  care  and  diligence  in  the  con- 
struction of  such  bridge  and  in  keeping  it  in 
good  condition  thereafter,  and  a  failure  so  to 
do  win  render  such  owner  liable  for  damages 
sustained  by  a  person  by  Its  collapse  while 
crossing  the  same.  Frankfort  Bridge  Co.  v. 
Williams,  9  Dana,  493,  35  Am.  Dec.  155. 

One  operating  a  toll  bridge  under  a  franchise 
from  the  legislature  Is  under  as  much  obliga- 
tion to  keep  it  in  a  reaHonably  safe  condition 
for  public  travel  as  if  it  had  been  a  ferry  boat. 
Pembroke  v.  Hannibal  &  St.  J.  R.  Co.  32  Mo. 
App.  61. 

The  duties  of  the  owner  of  a  toil  bridge  con- 
structed under  leglRlatlve  sanction  require  him 
to  use  at  least  ordinary  vigilance  and  precau- 
tion to  find  out  and  know  with  reasonable  cer- 
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tainty  that  such  bridge  is  constructed  in  a 
workmanlike  manner,  of  good  material,  and 
upon  a  correct  plan,  and  is  therefore  safe,  be- 
fore opening  his  gates  and  inviting  the  public 
to  cross  the  same;  and  mere  belief  that  it  Is 
safe  will  not  excuse  from  liability  for  damages 
to  one  injured  by  its  collapse.  Frankfort 
Bridge  Co.  v.  Williams,  9  Dana,  403,  35  Am. 
Dec.  155. 

The  essential  reasons  which  dictate  tbe 
rigid  rule  of  responsibility  with  respect  to 
common  carriers  are  not  applicable  to  the  du- 
ties or  employment  of  the  owners  of  a  toll 
bridge,  and  hence  their  responsibilities  are  not 
so  great,  and  do  not  rest  upon  the  same  gronnd. 
as  those  of  common  carriers.     Ibid. 

So  where,' during  a  severe  freshet,  the  owner 
had  removed  the  planks  from  a  part  of  tbe 
bridge  to  prevent  Its  being  carried  away,  he  is 
not  iiabie  to  the  owner  of  a  slave,  who  Jumped 
from  the  bridge  and  attempted  to  swim  to  tbe 
opposite  bank  and  was  drowned.  Grlgsbv  r. 
Chappeil,  5  Rich.  L.  444. 

The  proprietor  of  a  toil  bridge  is  bound  to 

use  only  such  ordinary  care  and  diligence  tn 

the  construction  of  his  bridge  and  keeping  tbe 

I  same   In    proper   repair  as   every  prudent  man 

'  would  take  and  exercise  in  relation  to  the  same 

property  in  view  of  the  object  and  purpose  for 

I  which  the  same  was  erected  and  used  by  blm. 

Tift  V.  Towns,  53  Ga.  47. 

He  is  not  necessarily  liable  for  all  other  d^ 
fects  In  the  structure  of  his  bridge  except  la- 
tent defects,  which  no  human  skill  or  care 
could   have  prevented  or  detected.     Ibid. 

The  owner  of  a  toll  bridge  is  bound  to  pro- 
vide safe  railings  to  guard  against  accidents 
to  frightened  teams,  although  the  fright  is  not 
caused  by  any  act  of  commission  or  omission 
on  his  part.  Baldridge  ft  C.  Bridge  Co.  t. 
Cartrett,  75  Tex.  628,  13  S.  W.  8. 

A  person  obliged  by  law  to  repair  a  toll 
bridge  is  liable  criminally  for  neglecting  r>> 
perform  his  duty,  and  civilly  for  damai??* 
caused  by  such  neglect.  State  v.  Madison.  t>H 
Me.  546. 

After  a  municipality  has  laid  a  highway 
over  one  of  the  bridges  of  a  toll-bridge  company 
crossing  a  stream  at  an  island,  the  duty  of  re- 
pairing the  bridge  rests  upon  the  municipalitv, 
and  not  upon  the  bridge  company.  St«nte  r. 
Norrldgewock  Falls  Bridge,  65  Me.  514. 

The  proprietor  of  a  toil  bridge,  who,  know- 
ing that  there  is  a  dangerous  defect  in  it  nor 
apparent  to  a  passenger,  receives  toll  from  the 
passenger  and  permits  him  to  cross,  is  liable 
for  damages  resulting  therefrom ;  but  is  not 
liable  for  a  defect  known  to  him,  but  which  be 
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Tontraded  on  the  part  of  the  complainant 
that  admitting  the  lec^slature  have  the 
power,  upon  the  principles  of  public  policy, 
to  authorize  the  establishment  of  this 
bridge,  and  thereby  destroy  the  value  of 
thiA  ferry,  that  this  can  only  be  done  by 
making  adequate  compensation  to  him  for 
this  loss,  on  the  principle  that  private  prop- 
erty cannot  be  taken  for  public  uses  with- 
out jiLst  compensation.  If  this  was  a  pri- 
vate and  exclusive  grant,  founded  upon  a 
valuable  consideration  paid  therefor,  this 
argument  would  undoubtedly  be  good.  But 
if  we  have  successfully  shown  that  this  is 
not  such  a  grant,  as  we  think  we  have,  then 
this  principle  does  not  apply.  What  prop- 
erty has  the  complainant  in  this  ferry,  ex- 
cept its  use?  and  by  what  tenure  does  he 
claim  the  right  to  this  use?  It  was  origi- 
nally granted  to  him  for  the  benefit  of  the 


public.  That  public,  it  is  now  thought,  re- 
quire greater  facilities.  They  have  been 
granted,  and,  if  his  profits  are  thereby  les- 
sened, has  he  any  cause  of  complaint?  He 
received  his  license  subjwt  to'  this  c^ontin- 
gency  and  must  abide  by  the  consequences. 
Suppose  the  public  convenience  should  re- 
quire the  road  lending  to  a  ferry  to  be 
changed,  and  the  old  road  closed  up.  The 
county  court  has  the  power  given  them  to 
do  this.  Can  the  owner  of  a  ferry  at  the 
old  crossing  say  that  this  must  be  done  only 
upon  paying  him  what  he  may  lose  by  the 
change?  The  fallacy  of  the  proposition  ap- 
pears too  plain  to  admit  of  elaborate  illus- 
tration." It  is  claimed,  however,  that,  in 
reaching  the  free  bridge  erected  by  the  coun- 
ty, travelers  use  a  portion  of  plaintiff's 
turnpike.  Counsel  very  aptly  say,  in  reply 
to  this  proposition,  viz.:     "This  they  [the 


sopposes  has  been  remedied  by  repairs  made. 
8toke<  ▼.  TLft,  64  Ga.  312,  37  Am.  Bep.  76. 

It  it  the  duty  of  the  proprietors  of  a  toll 
bridge,  who  keep  it  open  for  travel  and  take 
toll  while  making  repairs  on  it  or  renewing  it, 
to  keep  it  in  such  condition  as  to  be  reason- 
ably safe  for  such  use ;  and  they  are  liable  for 
personal  Injuries  caused  by  the  backing  of  a 
frightened  team  off  the  bridge  at  a  point  where 
the  railing  had  been  removed  by  those  working 
thereon.  Thrasher  r.  Postel,  79  Wis.  503,  48 
N.  W.  600. 

The  owner  of  a  toll-bridge  franchise,  who 
contracts  for  the  construction  and  keeping  in 
repair  of  a  bridge  by  a  railroad  company  on 
coDdJtfon  that  he  is  to  have  all  tolls  collectefl 
except  on  railroad  business,  which  Is  to  pass 
toll  free,  and  who  employs  a  bridge  keeper  to 
take  tbe  tolls,  is  bound  to  keep  the  bridge  In 
proper  order  for  the  safe  passage  of  persons 
from  whom  he  Is  entitled  to  receive  such  tolls, 
and  be  Is  liable  for  damages  to  a  person  cross- 
ing, resulting  from  his  wagon  and  team  fall- 
kng  through  the  bridge  by  reason  of  its  defec- 
tive condition.     Tift  v.  Towns,  53  Ga.  47. 

The  owner  of  a  toll  bridge  has  the  right  to 
take  up  any  portion  of  the  bridge  which  Is  re- 
qnlred  to  be  moved  for  the  purpose  of  making 
repairs,  in  the  discharge  of  his  duty  to  keep 
tbe  bridge  In  a  safe  condition ;  and  if  he  so  far 
takes  up  the  flooring,  and  removes  the  timbers 
supporting  it,  as  to  be  plainly  seen  by  ail  per- 
sons, and  it  Is  apparent  to  an  observer  that  the 
bridge  Is  not  fit  to  be  crossed  and  tbe  collec- 
tion of  toll  is  discontinued,  tbe  relation  of  the 
proprietor  to  the  public  as  a  toll-bridge  keeper 
Is  suspended  for  such  time  as  may  be  neces- 
sary to  put  the  bridge  in  safe  condition,  and  be 
Is  not  liable  for  damages  for  injury  resulting 
to  a  person  attempting  to  cross  the  bridge  on 
planks  temporarily  laid  down,  from  falling 
throogli  the  bridge.     Tift  v.  Jones,  52  Ga.  538. 

A  toll-bridge  company  is  not  liable  under  Its 
statutory  duty  to  provide  Its  bridge  "with  a 
railing  on  each  side  for  the  safety  of  passen- 
cers,"  If  a  passenger  is  Injured  who  has  leaned 
>*D  such  railing  for  rest,  and  has  fallen  from 
^be  bridge  because  of  Its  breaking,  as  any  Ila- 
btUty  of  the  bridge  company  reVts  upon  stat- 
ute regulations  rather  than  upon  the  common- 
law  principles  applicable  to  analogous  con- 
•  rafts.  Orcutt  ▼.  Kittery  Point  Bridge  Co.  53 
Mp.  500. 

A  toll-bridge  company  must  light  Its  bridge 
:r  foood  necessary  by  a  Jury,  where  Its  charter 
'1'ures  it  to  keep  the  bridge  In  good,  safe, 
Mrf  paenble  repair.  Com.  v.  Central  Bridge 
'■"fp.  12  Cusb.  242. 


A  brldi^e  company  Is  liable  for  damages  re- 
sulting from  a  defect  In  the  bridge  approach, 
as  well  as  on  the  bridge  itself,  as  the  bridge 
and  Us  approaches  may  be  held  to  constitute 
but  one  structure.  Watson  v.  Lisbon  Bridge, 
14  Me.  201,  31  Am.  Dec.  4». 

A  municipal  corporation  operating  a  toll 
bridge  over  a  river,  the  abutment  of  which  on 
one  side  thereof  Is  In  another  state,  is,  as  to 
the  part  of  the  bridge  In  that  state,  engaged  In 
private  business  for  gain,  and  is  not  protected 
by  its  character  as  a  municipal  corpori^Ion 
from  liability  for  injuries  sustained  by  reason 
of  its  failure  to  guard  such  abutment  beyond 
the  end  of  the  bridge  by  a  proper  railing.  *  Au- 
mista  V.  Hudson.  88  Ga.  590,  15  S.  E.  678 ;  94 
Ga.  136,  21  8.  E.  289. 

VI.  TolUi. 

a.  Conditions  to  right  to  take, 

A  provision  in  the  charter  of  a  toll-bridge 
compauy  that  ic  shall,  previous  to  receiving 
toll,  set  up  and  keep  on  each  margin  of  the  riv- 
er near  the  bridge  a  post  and  board  containing 
the  rates  of  toll,  is  such  a  condition  precedent 
as  the  legislature  may  impose,  and  will  pre- 
vent the  vesting  of  the  right  to  take  toll  until 
fully  complied  with,  the  posting  of  rates  at  one 
end  of  a  bridge  not  being  sutflclent  to  give  the 
right.     Bonham  v.  Taylor,  10  Ohio,  108. 

A  provision  of  the  charter  of  a  bridge  com- 
pany requiring  It  to  give  a  bond  for  the  proper 
construction  of  the  bridge  was  a  condition  sub- 
sequent, and  a  breach  may  be  waived.  Enfield 
Toll  Bridge  Co.  v.  Connecticut  River  Co.  7 
Conn.  28. 

A  bridge  company  Is  liable  to  Indictment  for 
failure  to  conlply  with  the  terms  of  its  charter 
requiring  It  to  maintain  piers  on  each  side  of 
its  draw  If  it  begins  to  take  toll  before  the 
piers  are  erected,  although  it  is  given  three 
years  for  the  completion  of  the  bridge,  which 
have  not  yet  elapsed.  Com.  ▼.  Newburyport 
Bridge,  0  Pick.  142. 

A  bridge  company  cannot  maintain  an  ac- 
tion for  the  recovery  of  a  fine  alleged  to  have 
been  incurred  through  a  failure  to  pay  toll, 
when  It  has  not  maintained  the  painted  notifi- 
cation prescribed  by  the  statute.  Informing 
passengers  of  the  established  rates  of  loll. 
Middle  Bridge  v.  Brooks,  13  Me.  391.  39  Am. 
Dec.  510. 

But  a  toll-bridge  company  Is  not  preclude<1 
from  enforcing  the  penalty  for  attempting  to 
pass  the  bridge  without  payment  of  toll  by  the 
fact  that  by  deducting  the  width  of  the  central 
framework  of  the  bridge  from  Its  entire  width 
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public]  have  a  right  to  do^  and  no  tolls  are 
collectible  for  such  use  of  that  portion  of 
the  pike  between  the  j^ates.  A  turnpike  is 
a  public  highway,  and  travel  upon  it  can- 
not be  restricted."  Counsel  cite  in  support 
of  this  position  Charlea  River  Bridge  v. 
Warrni  Bridge,  11  Pet  645,  9  L.  ed.  823, 
where  Chief  Justice  Taney,  quoting  an  Eng- 
lish opinion  approvingly,  says:  **The  case 
itself  was  as  strong  a  one  as  could  well  be 
imagined  for  giving  to  the  canal  company, 
by  implication,  a  right  to  the  tolls  they  de- 
manded. Their  canal  had  been  used  by  the 
defendants  to  a  very  considerable  extent  in 
transporting  large  quantities  of  coal.  The 
rights  of  ♦all  persons  to  navigate  the  canal 
were  expressly  secured  by  the  act  of  Parlia- 
ment, so  that  the  company  could  not  pre- 


vent them  from  using  it,  jand  the  toll  de- 
manded was  admitted  to  be  reasonable. 
Yet,  as  they  only  used  one  of  the  levels  of 
the  canal,  and  did  not  pass  through  the 
locks,  and  the  statute  in  giving  the  right 
to  exact  toll  had  given  it  for  articles  which 
passed  'through  any  one  or  more  of  the 
locks,'  and  had  said  nothing  as  to  toll  for 
navigating  one  of  the  levels,  the  court  held 
that  the  right  to  demand  toll  in  the  latter 
case  could  not  be  implied,  and  that  the  com- 
pany were  not  entitled  to  recover  it."  **In 
grants  by  the  public  nothing  passes  by  im- 
plication."    Ihvd, 

Without  further  elaboration  or  citation 
of  authorities,  we  think  the  demurrer  was 
properly  sustained,  and  the  judgment  is  af- 
firmed. 


Ibe  passap^way  for  travelers  is  less  than  the 
width  prescribed  by  the  company's  charter. 
Damariscotta  Toll-Bridge  v.  Cotter,  31  Me. 
357. 

So,  one  attempting  to  pass  a  toll  bridge  with- 
out paying  the  toll  cannot  defeat  the  statu- 
tory penalty  on  the  ground  that  the  bridge  Is 
not  of  the  width  required  by  the  charter  of  the 
comnany.  Soath  West  Bend  Bridge  v.  Hahn, 
28  Me.  300. 

b.  Legislative  (nierferenoe  with, 

0  1.  In  general. 

The  regulation  of  tolls  or  other  charges  for 
the  use  by  the  public  of  a  bridge  or  a  ferry  is 
a  governmental  power^  belonging  to  the  legis- 
lature, and  when  such  a  power  is  contracted 
away  by  the  legislature  it  must  be  done  by 
positive  grant,  or  the  use  of  such  language  In 
the  charter  or  grant  as  carries  with  it  neces- 
sarily an  abandonment  of  legislative  control. 
Com.  V.  Covington  &  C.  Bridge  Co.  14  Ky.  L. 
Rep.  836,  21  S.  W.  1042. 

A  provision  in  the  charter  of  a  bridge  com- 
pany, authorizing  the  construction  of  a  bridge, 
giving  the  company  the  right  to  fix  the  rate  of 
toll  to  be  charged  thereon,  provided  it  shall 
from  time  to  time  reduce  such  rates  so  that 
the  net  profits  shall  not  exceed  15  per  cent 
per  annum  on  its  investment,  does  not  take 
away  from  the  legislature  its  power  to  regu- 
late the  toll  on  such  bridge  so  long  as  the  com- 
pany realizes  not  exceeding  15  per  cent  per 
annum ;  and  an  act  passed  by  it  reducing  such 
toll  below  that  charged  by  the  company,  and 
which  will  reduce  the  net  profit  much  below 
that  per  cent,  is  not  unconstitutional  as  Im- 
pairing the  obligation  of  any  contract  with 
such  bridge  company.     Ibid. 

Toll  rates  fixed  by  the  board  of  supervisors 
to  be  collected  at  a  toll  bridge  may  be  modi- 
fied or  changed  at  the  discretion  of  such  board, 
subject  to  the  supervisory  control  of  the  legis- 
lature, their  power  not  being  exhausted  by  the 
fixing  thereof  under  a  statute  providing  that 
such  rates  shall  be  charged  and  collected  as 
such  board  shall  fix,  provided  that  the  legis- 
lature may  at  all  times  modify  or  change  the 
rates  as  fixed  by  them.  Stanislaus  Bridge  Co. 
V.  Horsley,  48  Cal.  108. 

An  act  of  legislature  reducing  the  rates  of 
toll  on  the  foot  and  wagon  ways  over  a  bridge 
is  not  unconstitutional  and  void  as  the  taking 
of  private  property  for  public  use  without  just 
compensation,  although  such  rates  may  reduce 
the  income  below  the  expenses  of  keeping  such 
ways  In  repair,  where  the  profits  on  the  en- 
tire structure  are  In  excess  of  the  total  ex- 
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penses  thereof.  Com.  v.  Covington  &  C 
Bridge  Co.  14  Ky.  L.  Rep.  836,  21  8.  W.  1042. 

Municipal  officers  authorized  to  acquire  a 
bridge  and  hold  it  as  trustees  for  the  county, 
and  to  exact  or  remit  the  usual  lawful  toll  for 
passing  thereon,  as  to  them  may  seem  most 
conducive  to  the  benefit  of  the  people  of  said 
county,  may  lease  the  bridge  upon  an  agree- 
ment that  the  lessee  shall  not  demand  toll 
from  certain  persons,  and  may  from  others. 
Saunders  ▼.  Hathaway,  25  N.  C.  (3  Ired.  L.) 
402. 

The  charter  of  a  bridge  company  granting 
the  privilege  of  erecting  a  bridge  across  a 
river,  and  imposing  burdens  by  requiring  that 
the  bridge  and  causeway  be  constructed  in  a 
particular  manner ;  and  providing  that  upon 
the  performance  of  the  requirements  of  its 
charter  the  company  might  exact  toll  at  a 
specified  rate,  and  that  when  such  tolls  should 
have  reimbursed  the  company  for  the  sums  ad- 
vanced by  them  in  building  the  bridge,  together 
with  a  specified  rate  of  interest,  the  rate  of 
tolls  should  become  subject  to  the  regulations 
of  the  legislature, — becomes  a  binding  contract 
upon  the  construction  by  the  company  of  the 
bridge  and  causeway  In  the  manner  prescribed  ; 
and  a  later  provision  in  said  charter,  that  the 
grant  may  receive  such  alterations,  from  time 
to  time,  by  the  general  assembly,  as  experience 
shall  evince  to  be  necessary  or  expedient,  did 
not  reserve  the  power  to  change  the  rates  of 
toll,  but  merely  referred  to  alterations  in  the 
plans  for  the  construction  and  management  of 
the  bridge.  Hartford  Bridge  Co.  v.  East  Hart- 
ford, 16  Conn.  149,  Reafllrmed  In  17  Conn.  79. 

Bridge  tolls  which  suffice  to  pay  6  per  cent 
on  the  amount  Invested  are  not  unreasonable. 
International  Bridge  Co.  v.  Canada  Southern 
R.  Co.  7  Ont.  App.  Rep.  226,  Affirming  28 
Grant,  Ch.  (U.  C.)   114. 

A  statute  permitting  one  who  has  advanced 
money  to  erect  a  bridge  to  take  toll  until  he  is 
reimbursed  his  outlay  will  give  him  the  right 
to  continue  to  take  the  toil  until  he  has  re- 
ceived the  Interest  accruing  on  the  advances. 
although  the  statute  is  silent  upon  that  subject. 
Adams  v.  Beach.  6  Hill,  271. 

Noncompliance  with  a  statute  granting  the 
privilege  to  a  toll-bridge  company  of  a  relin- 
quishment of  part  of  its  tolls  cannot  be  taken 
advantage  of  by  a  private  person.  Charles 
River  Bridge  v.  Warren  Bridge,  7  Pick.  344. 

2.  By  authorizing  competition. 

The  application  of  the  doctrine  that  a  cor- 
porate charter  or  legislative  grant  was  a  con- 
tract with  the  state  which  could  not  be  im- 
paired under  the  Federal  Constitution  to  tb«« 
rights  of    toll -bridge   proprietors   has  occupied 
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more  of  the  time  of  the  courtB  than  any  other 
branch  of  the  law  relating  to  toll  bridges.  The 
question  arose  at  a  comparatively  early  date 
in  Massachusetts,  in  a  case  which  has  become 
one  of  the  historical  landmarks  in  the  derelop- 
ment  of  American  Jarisprudence.  The  case 
was  that  of  the  Charles  Ulver  Bridge  v.  War- 
ren Bridge,  and  it  was  carried  to,  and  fully 
considered  by,  the  Supreme  Court  of  the  United 
Slates.  The  case  in  its  essential  features  was 
limply  the  ordinary  one  of  a  grant  of  a  bridge 
franchise,  and  a  subsequent  attempt  to  erect 
another  bridge  which  would  practically  destroy 
the  value  of  the  former  franchise  because  af- 
fording the  public  a  passage  over  the  river 
Titfaout  crossing  the  toll  bridge.  A  bill  to  en- 
join the  maintenance  of  the  later  bridge  on  the 
groonds,  inter  alia,  that  the  earlier  one  had 
acquired  the  exclusive  right  of  the  ferry,  and 
that  the  later  bridge  had  taken  its  property 
without  compensation,  was  dismissed,  but  the 
judges  of  the  Massachusetts  court  were  so  di- 
vided in  opinion  that  the  only  point  that  the 
majority  of  the  court  appears  to  have  agreed 
apon  was  that  the  bridge  did  not  succeed  to 
the  ferry  right.  Although  it  was  stated  that 
a  mere  grant  of  a  toll-bridge  franchise  confers 
no  exclusive  right,  and  none  will  be  Implied. 
Putnam,  J.,  however,  held  that  a  grant  of  a 
toll-bridge  franchise  includes  the  right  to  be 
free  from  injurious  competition  from  the  erec- 
tion of  adjacent  bridges.  Charles  River 
Bridge  t.  Warren  Bridge,  7  Pick.  344. 

The  case  having  been  taken  to  the  Supreme 
Court  of  the  United  States,  that  court  held, 
against  the  dissent  of  Justices  McLean,  Story, 
and  Thompson,  that  the  mere  grant  of  a  ferry 
or  toll-bridge  franchise  without  making  It  ex- 
clusive will  not  prevent  the  erection  of  a  free 
bridge  by  the  side  of  the  one  erected  under  the 
franchise,  although  the  effect  is  to  destroy  the 
value  of  the  latter.  Charles  River  Bridge  v. 
Warren  Bridge,  11  Pet.  420,  9  L.  ed.  773. 

That  decision  settled  the  particular  question 
involved,  but  many  cases  have  arisen  in  which 
the  claim  waa  made  that  the  charter  gave  ex- 
duBlve  rights. 

An  injunction  will  not  be  granted  at  the  suit 
of  the  owner  of '  a  toll  bridge  to  restrain  the 
construction  of  another  bridge  near  by,  the 
only  effect  of  which  will  be  to  reduce  the  re- 
ceipts of  toll  at  the  former,  where  there  is  no 
provUion.  express  or  implied,  in  the  charter 
thereof  giving  an  exclusive  right  to  construct 
iQch  a  bridge  and  collect  tolls.  JanesvUle 
Bridge  Co.  v.  Stoughton.  1  Pinney  (Wis.)  667. 

The  apprehended  damage  which  a  toll-bridge 
company  may  sustain  in  the  diminution  of  its 
tolls  by  a  diversion  of  the  travel  from  its 
bridge  to  a  public  avenue  authorized  to  be 
opened  is  not  a  grievance  for  which  the  owners 
of  the  bridge  are  entitled  to  redress,  where  an 
exclusive  privilege  is  not  conferred  on  the 
bridge  company.  Re  Hamilton  Avenue,  14 
Barb.  405. 

The  mere  grant  by  a  subordinate  body  or 
tribaaal,  which  is  merely  the  agent  of  the 
iUte,  of  a  franchise  or  privilege  for  the  con- 
itmction  and  operation  of  a  toll  bridge,  not 
exclastve  in  terms,  does  not  give  the  owner 
thereof  an  exclusive  right  which  will  entitle 
him  to  an  injunction  to  restrain  the  construc- 
ti<m,  under  a  subsequent  act  of  the  legislature, 
of  another  bridge  near  by  interfering  with 
the  value  and  profits  of  his  franchise.  Fall 
▼.  Sutter  County,  21  Cal.  237. 

In  Fall  V.  Paine,  23  Cal.  302,  the  court  re- 
f(i»4  to  grant  an  injunction  to  restrain  the 
operation  of  a  ferry  boat  within  the  prohibited 
Aistanee  of  a  previously  established  toll  bridge 
^der  a  license  Issued  to  the  ferry  owners  by 
the  board  of  anpervisors,  saying  that  it  was  a 
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question  whether  the  judgment  and  determina- 
tion of  the  board,  which  had  full  Jurisdiction 
by  statute  over  all  matters  relating  to  ferries, 
upon  the  point  whether  a  ferry  was  demanded 
by  public  convenience  within  such  distance, 
was  not  final  and  conclusive  as  a  matter  con- 
fided to  their  sound  discretion ;  but  that.  If  not 
final  and  conclusive,  the  remedy  of  the  toll- 
bridge  owners  was  by  writ  of  certiorari  to  re- 
view their  action,  and  not  by  suit  for  an  in- 
junction. 

The  grant  to  a  corporation  of  the  right  to 
erect  a  toll  bridge  across  a  river  without  any 
restriction  as  to  the  right  of  the  legislature  to 
grant  a  similar  privilege  to  others  does  not 
deprive  a  future  legislature  of  the  power  to 
authorize  the  erection  of  another  toll  bridge 
across  the  same  river  so  near  to  the  first  as  lo 
divert  a  part  of  the  travel  from  it.  Mohawk 
Bridge  Co.  v.  Utica  &  S.  R.  Co.  6  Paige,  559 : 
Oswego  Falls  Bridge  Co.  v.  Fish,  1  Barb.  Ch. 
547. 

Statutes  conferring  exclusive  privileges  on 
bridge  companies,  which  are  in  derogation  of 
common  right,  must  be  construed  strictly 
against  the  grantee.  Cayuga  Bridge  Co.  v. 
Magee,  2  Paige,  116,  Affirmed  in  6  Wend.  85. 

Where  the  charter  of  a  bridge  company  con- 
fers upon  it  exclusive  bridge  privileges  for  a 
distance  of  5  miles  up  and  down  a  river,  and 
prohibits  the  establishment  of  any  other  bridge 
or  any  ferry  within  that  distance,  the  bridge 
company  is  not  thereby  authorized  to  close 
and  Interdict  fords  across  the  river,  the  free 
and  uninterrupted  use  of  which  had  theretofore 
been  enjoyed  by  the  public.  Such  exclusive 
privileges  as  those  conferred  on  the  bridge 
company  by  its  charter  approach  very  nearly 
the  extreme  limit  of  legislative  power,  and  such 
leglslarlon  is  so  far  antagonistic  to  a  free  gov- 
ernment that  it  will  be  strictly  construed. 
Compton  V.  Waco  Bridge  Co.  62  Tex.  715. 

The  New  York  court  held  that  the  provision 
in  the  charter  of  a  bridge  company,  that  it 
should  not  be  lawful  for  any  person  to  erect 
a  bridge  or  establish  a  ferry  within  2  miles  of 
the  one  to  be  erected  by  the  grantee  merely 
prohibits  the  establishment  of  another  bridge 
under  existing  laws,  and  does  not  prevent  tho 
legislature  from  authorizing  such  bridge  or 
ferry  at  any  future  time.  (Chenango  Bridge 
Co.  V.  Bingham  ton  Bridge  Co.  27  N.  Y.  87. 

And  that  a  grant  of  a  toll-bridge  license, 
with  a  provision  that  it  shall  not  be  lawful 
for  any  person  or  persons  to  erect  or  maintain 
a  bridge  or  ferry  between  the  two  places  con- 
nected by  the  bridge,  does  not  prevent  the  leg- 
islature from  authorizing  another  bridge  at  the 
same  place.  Thompson  v.  New  York  &  H.  R. 
Co.  3  Sandf.  Ch.  625. 

But  the  Supreme  Court  of  the  United  States 
said  that  a  provision  in  a  toll-bridge  charter 
that  it  shall  not  be  lawful  for  a  person  to  erect 
a  bridge  within  a  certain  distance  above  or  be- 
low the  one  authorized  constitutes  a  contract 
protected  by  the  Constitution.  Blnghamton 
Bridge,  3  Wall.  51,  aub  nom.  Chenango  Bridge 
Co.   V.   Blnghamton  Bridge  Co.  18   L.  ed.   137. 

A  clause  In  the  charter  of  a  bridge  company 
declaring  that  It  shall  not  be  lawful  for  any 
person,  or  persons,  whatever,  to  erect,  or  cause 
to  be  erected,  any  other  bridge,  or  bridges  over 
or  across  the  said  river,  constitutes  a  contract 
which  cannot  be  abrogated  by  the  state.  Pro- 
prietors of  Bridges  v.  Iloboken  Land  &  Impror. 
Co.  13  N.  J.  Eq.  81. 

A  provision  in  a  charter  authorizing  a  com- 
pany to  build  a  toll  bridge,  which  confers  upon 
It  the  exclusive  privilege  of  building  and  main- 
taining a  bridge  within  certain  limits.  Is  an  ex- 
clusive franchise  which  is  property,  and  not 
merely  a  stipulation  on  the  part  of  the  legis- 
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la  tare  that  no  other  liberty  to  erect  a  bridge 
within  the  limits  shall  be  granted.  Plscata- 
qua  Bridge  Co.  y.  New  Hampshire  Bridge,  7 
N.  H.  35. 

A  free  bridge  or  ferry  comes  within  the  pro- 
hibition of  a  statute  against  the  establishment 
of  any  bridge  or  ferry  within  1  mile  of  a  reg- 
ular established  toll  bridge  or  ferry.  Norris 
▼.  Farmers*  Teamsters'  Co.  6  Cal.  690,  65  Am. 
Dec.  535. 

The  power  given  inferior  courts  by  the 
Georgia  act  of  December  5,  1805,  to  "authorize 
the  establishment"  of  ferries  and  bridges,  does 
not  give  them  the  power  to  grant  an  exclusive 
right :  and  one  claiming  an  exclusive  right  to 
construct  bridges  over  designated  rivers  within 
a  prescribed  distance  by  virtue  of  a  contract 
wUh  an  Inferior  court  is  not  entitled  to  an  In- 
junction to  restrain  the  construction  of  a 
bridge  by  others  within  the  prohibited  limits. 
Wright  V.  Nagle,  48  Ga.  367. 

A  grant  of  an  exclusive  bridge  franchise  at 
the  time  when  railroad  bridges  were  not  known 
will  not  forbid  the  granting  within  its  limits 
of  a  right  to  erect  a  railroad  bridge  when  such 
bridge  becomes  necessary.  Proprietors  of 
Bridges  v.  Hoboken  Land  &  Improv.  Co.  1 
Wall.  116.  17  L.  ed.  571 :  McLeod  v.  Savannah, 
A.  &  G.  R.  Co.  25  Ga.  445 ;  Atty.  Gen.  v.  Dela- 
ware &  B.  B.  R.  Co.  27  N.  J.  Eq.  1 ;  Proprietors 
of  Bridges  v.  Hoboken  Land  &  Improv.  Co. 
13  N.  J.  Eq.  81 :  Lake  v.  Virginia  &  T.  R.  Co. 
7  Nev.  294  :  Thompson  v.  New  York  &  H.  R. 
Co,  3  Sandf.  Ch.  625;  Mohawk  Bridge  Co.  v. 
Utica  &  S.  R.  Co.  6  Paige,  559. 

A  railroad  bridge  is  not  within  the  meaning 
of  a  charter  giving  an  exclusive  right  to  a  toll- 
bridg<>  company.  The  court  says  a  footpath  Is 
the  vital  part  of  the  bridge.  All  the  rest  Is 
but  growth  and  development.  Adding  the  ar- 
tificial pier  and  the  arciiiclal  abutment  is  noth- 
ing toward  the  bridge.  Neither  is  necessary. 
It  is  still  the  pathway  that  Is  the  bridge.  So 
when,  in  the  progress  of  skill,  they  widen  the 
pathway  to  make  It  a  horseway,  and  then  again 
widen  it  so  that  boasts  may  draw  wagons  over 
it,  it  Is  still  the  pathway  that  makes  the 
bridge.  Nor  has  any  structure  which.  In  its 
development,  stops  short  of  this  pathway  for 
man  and  beast  ever,  in  ancient  or  in  modern 
times,  in  any  country  or  in  any  language  having 
a  synonym  for  the  term,  been  called  a  bridge. 
A  bridge  is  but  the  ordinary  road  carried 
across  the  river.  Proprietors  of  Bridges  v. 
Hoboken  Land  &  Improv.  Co.  13  N.  J.  Eq.  504. 

The  granting  of  a  toll-bridge  franchise  in 
1776  protected  by  a  statute  making  It  a  penal 
offense  to  keep  any  ferry,  build  any  bridge,  or 
set  any  person  over  the  river  for  a  fee  or  re- 
ward within  6  miles  thereof,  does  not  prevent 
the  legislature  from  subsequently  authorizing 
a  railroad  company  to  construct  a  bridge  with- 
in those  limits,  and  carry  persons  across  in 
transit  between  other  termini  than  the  two 
banks  of  the  stream.  McUee  v.  Wilmington  & 
R.  R.  Co.  47  N.  C.   (2  Jones,  L.)   186. 

But  in  Connecticut  it  has  been  held  that  the 
construction  and  operation  of  a  bridge  across 
a  river  by  a  railroad  company  for  the  use  of  its 
trains  infringes  an  exclusive  franchise  granted 
a  bridge  company.  Enfield  Toll  Bridge  Co.  v. 
Hartford  &  N.  H.  R.  Co.  17  Conn.  63,  41  Am. 
Dec.  141. 

Although  a  statute  authorizing  the  recon- 
struction of  a  bridge,  and  directing  the  dis- 
continuance of  the  ferry  established  between 
two  towns  on  the  river,  thereby  granted  the 
bridge  company  an  exclusive  franchise  to  carry 
people  across  the  river  at  that  point,  a  subse- 
quent declaration  in  said  statute  that  said 
towns  shall  not  thereafter  transport  pas- 
sengers across  the  river  did  not  prevent  the 
r)8  L.  U.  A. 


legislature  from  subsequently  granting  to  a 
company  a  charter  to  establish  a  ferry  across 
the  river  between  the  two  towns  at  a  point  at 
least  1  mile  below  the  bridge,  and  accommodat- 
ing a  different  line  of  travel,  although  divert- 
ing some  traffic  from  the  bridge.  Hartford 
Bridge  Co.  v.  Union  Ferry  Co.  29  Conn.  210. 

Where  the  charter  of  a  railroad  company  au- 
thorizes it  to  build  its  road  by  the  most  direct 
route,  and  to  construct  a  bridge  across  a  river, 
a  further  provision  that  nothing  therein  con- 
tained shall  be  construed  to  prejQdlce  or  Im- 
pair any  of  the  rights  of  a  bridge  company 
holding  an  exclusive  franchise  will  not  be  con- 
strued as  prohibiting  the  building  of  a  bridge 
at  a  point  within  the  exclusive  territory  of 
the  bridge  company.  Enfield  Toll  Bridge  Co. 
▼.  Hartford  &  N.  H.  B.  Co.  17  Conn.  455,  44 
Am.  Dec.  556. 

Where  the  charter  of  a  toll-bridge  company 
authorized  it  to  exact  tolls  at  a  specfled  rate 
until  it  was  reimbursed  for  its  expenditures  In 
building  and  maintaining  the  bridge,  an 
amendment  adopted  after  the  destruction  of  the 
bridge  by  a  flood,  authorizing  its  rebuilding  In 
accordance  with  revised  plans,  and  providing 
that  upon  Its  reconstruction  and  acceptance  a 
ferry  operated  across  the  river  be  discontinued, 
thereby  increasing  the  revenue  flowing  to  the 
company,  became  a  binding  contract  upon  the 
reconstruction  and  acceptance  of  the  bridge, 
entitling  the  company  to  such  increased  reve- 
nues, as  well  as  the  specified  rate  of  tolls,  and 
was  impaired  by  a  statute  reviving  the  ferry. 
Hartford  Bridge  Co.  v.  East  Hartford,  16 
Conn.  149,  Reaffirmed  in  same  case,  17 
Conn.  79. 

A  legislative  grant  of  the  exclusive  right  of 
building  and  maintaining  a  bridge  across  a 
river,  and  to  establish  and  collect  tolls  for 
crossing  it,  is  not  invaded  by  the  subsequent 
grant  of  a  ferry  license  at  such  point  by  the 
state  authorities  acting  under  a  legislative  en- 
actment,— especially  where  a  ferry  was  In  ex- 
istence at  the  time  the  bridge  was  chartered. 
Parrot t  v.  Lawrence,  2  Dill.  332,  Fed.  Cas.  No. 
10,772. 

Where,  after  the  destruction  of  a  bridge  by 
a  flood,  an  amended  charter  was  granted  the 
company  authorizing  the  rebuilding  of  the 
bridge  in  accordance  with  revised  plans,  and 
providing  that  upon  Its  reconstruction  and  ac- 
ceptance a  ferry  operated  across  the  river 
be  discontinued,  a  further  provision  that 
such  amended  charter  might  be  altered, 
amended,  or  repealed,  in  the  same  manner  aa 
the  act  incorporating  said  bridge  company,  re- 
served no  greater  power  of  repeal  than  the 
original  act,  which  only  permitted  amendments 
affecting  the  plans  for  the  construction  and 
management  of  the  bridge ;  and  hence  such 
amended  charter  was  impaired  by  a  legislative 
enactment  reviving  the  ferry.  Hartford  Bridge 
Co.  V.  East  Hartford,  16  Conn.  149,  Reaffirmed 
In  17  Conn.  79. 

The  infringement  of  a  toll-bridge  franchise 
by  the  erection  of  a  private  bridge  within  2 
miles  thereof  by  land,  although  more  than  2 
miles  therefrom  by  water,  which  the  public  is 
permitted  to  use,  is  not  protected  by  the  stat- 
ute which  prohibits  the  establishment  of  any 
other  bridge  or  ferry  within  2  miles  thereof  by 
water,  as  the  statute  was  intended  to  limit  the 
power  of  the  authorities  In  establishing  toll 
bridges  and  ferries,  and  not  to  enlarge  the  priy- 
lleges  of  wrongdoers.  Harrell  ▼.  Ellsworth, 
17  Ala.  576. 

Where  a  county  court  gives  to  IndlTlduala 
the  right  to  keep  a  toll  bridge  over  a  small 
stream  In  which  waters  flow  only  a  few  months 
In  a  year,  it  will  not  be  presumed  that  the 
court   intended   to  deprive  the   public   of  the 
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priTOege  of  fording  the  stream  by  means  of  an 
old  highway;  and  where  a  person  to  whom 
passage  is  free  over  the  bridge,  for  the  purpose 
of  fording  the  stream  removes  a  fence  built 
across  the  highway  by  the  grantees  of  the 
bridge  franchise,  he  is  not  liable  to  them  in 
Wright  Y.  Morris,  48  Ark.  193. 


CL  YaUdiiy  of,  and  retMdy  far,  competition. 

Ownership  of  land  on  l)oth  sides  of  a  river 
abore  tide  water  does  not  give  such  owner  a 
right  to  construct  a  bridge  at  that  point  in 
viola tlon  of  the  exclusive  franchise  of  another. 
Bnfield  Toil  Bridge  Co.  v.  Hartford  &  N.  H.  R. 
Co.  17  Conn.  63,  41  Am.  Dec.  141. 

The  grant  of  either  a  ferry  or  bridge  fran- 
chise, and  the  inhibition  of  others  carrying 
persons  across  the  river  for  hire,  will  forbid 
DO  one  from  passing  the  river  or  establishing 
a  passage  for  others  if  he  talce  no  toll  or  re- 
ward. Trent  v.  Cartersville  Bridge  Co.  11 
Leigh,  521. 

Bat  a  ferry  operated  without  a  license  under 
the  guise  of  an  association  for  the  benefit  of 
its  members  only,  of  which  anyone  desiring  to 
UK  the  ferry  may  l>ecome  a  member  by  the  pay- 
ment of  a  specified  amount  entitling  him  to  a 
riclcet  good  for  one  month,  bis  membership  in 
which  must  he  renewed  by  a  similar  payment 
each  month,  Is  not  a  private,  but  a  'public, 
ferry,  the  monthly  payments  for  the  use  of 
which  constitute  toll,  and  is  an  evasion  of  a 
statute  prohibiting  the  establishment  of  any 
bridge  or  ferry  within  1  mile  of  a  toll  bridge, 
to  restrain  which  as  a  violation  of  his  rights 
the  owner  of  such  bridge  is  entitled  to  an  In- 
Janction.  Norris  v.  Farmers'  &  Teamsters' 
Co.  6  Cai.  500,  65  Am.  Dec.  635. 

A  bridge  company  with  exclusive  franchise 
to  maintain  a  bridge  within  certain  limits  can- 
not complain  that  another  bridge  erected  with- 
in those  limits  is  a  nuisance  or  wrongful  as  to 
't.  in  so  far  as  it  does  hot  interfere  with  its 
right  to  take  tolls.  Chenango  Bridge  Co.  v. 
Paige,  83  N.  Y.  178,  38  Am.  Rep.  407. 

The  right  to  the  enjoyment  of  the  privilege 
conferred  by  a  grant  of  a  toll-bridge  franchise 
cannot  be  questioned  collaterally  by  one  sought 
to  be  enjoined  from  infringing  such  privilege, 
on  the  ground  of  failure  to  perform  a  condi- 
tion in  the  grant  that  a  new  bridge  should  be 
bnilt,  the  grantees  having  repaired  an  existing 
bridge  at  the  point  of  location  of  their  bridge, 
and  having  erected  their  tollgate,  thus  becom- 
ing fully  possessed  of  the  privilege  and  in  the 
enjoyment  of  its  profits.  Harrell  v.  Ellsworth, 
17  Ala.  576. 

One  having  an  exclusive  franchise  to  main- 
tain a  ferry  or  bridge  across  a  river  within  a 
certain  district  will  be  estopped  from  ques- 
tioning the  right  of  another  to  maintain  such 
a  bridge  within  the  district  if  he  permits  it  to 
be  erected  without  objection,  or  acquiesces 
and  consents  in  its  erection.  Fremont  Ferry 
4  Bridge  Co.  V.  Dodge  County,  8  Neb.  18. 

An  Injunction  will  be  granted  to  restrain  In- 
terference with  a  toll  bridge  by  the  mainte- 
nance of  another  one  erected  within  2  miles 
thereof  by  virtue  of  a  legislative  grant  which 
Is  a  violation  of  the  contract  created  by  the 
act  authorizing  the  construction  of  the  first 
bridge,  and  containing  no  reservation  of  power 
to  Impair  it.  where  the  law  in  force  at  the  time 
of  the  passage  of  such  prior  act  prohibited  the 
erection  of  a  toll  bridge  within  3  miles  of  one 
already  established.  Micou  v.  Tallassee  Bridge 
Co.  47  Ala.  652. 

The  owner  of  a  private  bridge  will  be  en- 
joined from  infringing  the  rights  of  the  own- 
*-r«  of  a  toll  bridge  by  permitting  travelers,  or 
other  persons  or  things  which  may  be  the  sub- 
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Ject  of  toll  at  the  toll  bridge,  to  pass  on  his 
bridge,  as  the  private  bridge  contemplated  by 
the  provision  of  the  statute  regulating  toll 
bridges  and  ferries  and  permitting  the  con- 
struction of  private  bridges  is  one  limited  to 
the  use  of  the  owner  and  his  family,  or  those 
in  his  employ.  Harrell  v.  Ellsworth,  17  Ala. 
576. 

Where  a  statute  which  substituted  a  toll 
bridge  for  a  ferry  entitled  the  owner  to  re- 
cover damages  against  another  infringing  his 
franchise,  the  court  will  restrain  such  infringe- 
ment, although  the  statute  gave  to  the  owner 
of  the  bridge  no  right  of  action  against  the 
person  abating  the  tolls.  Cory  v.  Yarmouth  & 
N.  R.  Co.  3  Hare,  593. 

In  consideration  of  the  public  advantage* 
furnished  by  the  erection  of  a  toll  bridge,  the 
owner  of  the  bridge  has,  by  virtue  of  his  fran- 
chise, although  not  so  specified,  the  exclusive 
right,  as  against  private  individuals,  to  carry 
persons,  their  carriages,  wagons,  live  stock, 
and  the  like,  going,  passing,  and  repassing  or- 
dinarily by  that  way,  over  its  bridges;  and 
any  Individual  is  liable  for  diverting  trafilc 
which  would  go  over  his  bridge  in  the  ordinary 
course  of  traffic,  whether  within  or  without  5 
miles  thereof,  or  for  or  without  compensation. 
Catawba  Toll-Bridge  Co.  v.  Flowers,  110  N.  C. 
381,  14  8.  E.  918. 

One  bridge  company  cannot  obtain  the 
abatement  of  another  bridge  on  the  ground 
that  it  is  a  nuisance  as  interfering  with  tha 
navigation  of  the  river.  Ft.  Plain  Bridge  Co. 
V.  Smith,  30  N.  Y.  44. 

Equity  will  enjoin  the  erection  of  a  bridge 
so  near  to  another  the  owner  of  which  has 
'been  granted  the  franchise  of  paying  toll  as 
to  create  a  competition  injurious  to  the  fran- 
chise. Newburg  &  C.  Tump.  Road  v.  Miller, 
5  Johns.  Ch.  101,  9  Am.  Dec.  274.  • 

Those  engaged  in  erecting  a  bridge  across  a 
river  in  violation  of  the  rights  of  a  former 
bridge  company  are  liable  for  loss  of  tolls  by 
the  former  bridge  in  consequence  of  their  act, 
whether  they  act  as  principals  or  agents. 
Chenango  Bridge  Co.  v.  Paige,  83  N.  Y.  178, 
38  Am.  Rep.  407. 

In  determining  the  damages  to  which  the 
owner  of  a  toll  bridge  lawfully  erected,  whoM 
land  is  taken  for  the  erection  of  a  free  bridge 
Interfering  with  his  bridge,  is  entitled,  the  cost 
of  erection  and  the  income  derived  from  the 
bridge  may  be  considered  by  the  Jury,  together 
with  all  other  facts  and  circumstances  calcu- 
lated to  enhance  or  diminish  the  value  of  the 
property  taken  or  damaged.  Dougherty  County 
V.  Tift,  75  Ga.  815. 

d.  Remission,  evasion,  and  enforcement  of. 

The  owner  of  a  bridge  authorized  to  collect 
toll  for  his  compensation  may  levy  what  he 
likes  from  each  person,  or  remit  it  altogether, 
provided  the  amount  collected  from  any  person 
does  not  exceed  the  "uniform  toll"  specified  by 
law.  Saunders  v.  Hathaway,  25  N.  C.  (3  Ired. 
L.)   402. 

Where  a  toll-bridge  company  authorizes  a 
corporation  organized  for  the  construction  of 
a  dam,  along  the  top  of  which  was  to  be  a  free 
road,  to  use  a  portion  of  the  bridge  as  a  part 
of  the  dam  and  road,  it  will  Iosp  its  right  to 
take  tolls  from  those  who  come  upon  the  bridge 
bv  that  route.  Proprietors  of  Canal  Bridge  v. 
Gordon.  1  Pick.  296,  11  Am.  Dec.  170. 

The  purchaser  of  a  toll  bridge,  whose  deed 
covenants  that  he  shall  not  charge  toll  for  any 
persons  carrying  country  produce  of  the  value 
of  |5  to  the  city  to  sell,  and  that  he  will  in 
every  respect  carry  out  the  not  granting  the 
bridge    franc'hls:»,    which    contains    a    provision 
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that  the  same  rates  of  toll  maj  be  charged  as 
are  charged  at  a  designated  bridge,  the  char- 
ter of  which  exempts  from  toll  persons  bring- 
ing across  the  bridge  specllied  classes  of  coun- 
try produce,  will  be  enjoined  from  charging 
toll  for  the  passage  of  persons  carrying  to  mar- 
ket such  exempt  produce  In  any  quantity  what- 
ever, or  any  other  country  produce  of  the  value 
of  $5  or  more.  Adams  v.  Ft.  Gaines,  80  Ga. 
83,  5  S.  E.  241. 

Under  the  charter  of  a  bridge  company  which 
provides  that  after  the  bridge  is  completed  no 
person  shall  cross  the  water  within  3  miles 
thereof  without  paying  toll,  "but  it  shall  and 
may  be  lawful  for  any  person  or  persons  to 
pass  and  repass  with  his  or  their  own  boat 
without  being  subject  to  toll,"  a  person  may 
cross  In  his  own  sleigh  on  the  Ice  within  3 
miles  of  the  bridge  without  being  so  subject, 
and  the  statute  will  not  apply  to  a  case  where 
one  goes  upon  the  water  6  miles  from  the 
bridge,  and  reaches  the  other  shore  60  rods 
therefrom.     Sprague  v.   Birdsall,   2   Cow.  419. 

But  the  appellate  court  held  that  there  was 
no  right  to  cross  on  the  ice  without  paying 
toll.     Cayuga  Bridge  Co.  v.  Stout,  7  Cow.  33. 

But  in  Arkansas  it  Is  held  that  a  person  is 
not  liable  where  he  avoids  a  toll  bridge  and 
the  payment  of  tolls  by  crossing  the  river  at 
another  place  near  the  bridge,  nor  where  he 
induces  otl^ers  to  do  likewise,  although  he  is 
prompted  to  do  so  by  an  ungracious  dislike  to 
the  owners  of  the  bridge.  Wright  v.  Morris, 
43  Ark.   193. 

The  mere  grant  of  a  right  to  erect  a  toll 
bridge  and  collect  tolls  within  certain  limits 
does  not  give  the  grantee  a  right  of  action 
against  landowners  who  open  roads  across  th» 
Ice  within  the  limits  of  the  grant  for  the  pur- 
pose of  diverting  travel  from  the  bridge. 
Union  Bridge  Co.  v.  Spauldlng,  63  N.  H.  298. 

But  injunction  will  lie  to  restrain  the  collec- 
tion of  toils  by  the  lessee  of  a  tollgate  estab- 
lished by  order  of  a  commissioner's  court  of 
Alabama  across  a  street  which  is  the  approach 
to  a  toil  bridge  established  over  a  boundary 
river  by  a  municipal  corporation  of  Georgia 
under  legislative  authority,  where  the  munici- 
pality had  purchased  from  the  owners  of  the 
land  through  which  the  street  ran,  and  on 
which  the  abutment  of  the  bridge  on  the  Ala- 
bama side  of  the  river  rested,  the  privilege 
granted  them  or  their  assigns  by  the  legis- ' 
lature  of  Alabama  to  take  tolls  there  on  pay- 1 
ment  of  one  half  the  cost  of  the  toll  bridge, ' 
and  forbidding  the  establlRhraent  of  any  other 
bridge  or  ferry  within  2  miles  thereof.  Colum- 
bus V.  Rodgers,  10  Ala.  37. 

Making  use  of  a  toll  bridge  for  the  convey- 
ance of  water  by  means  of  pipes  attached  to 
such  bridge  across  a  streaifl,  with  the  knowl- 
edge on  the  part  of  the  city  council  that  they 
would  be  required  to  pay  for  such  use,  will 
render  a  municipal  corporation  liable  therefor 
upon  an  Implied  promise.  I'rankfort  Bridge 
Co.  V.  Frankfort,  18  B.  Mon.  41. 

The  proprietors  of  a  toll  bridge  may  main- 
tain an  action  of  assumpsit  against  anyone 
passing  over  the  bridge  who  is  liable  to  pay 
toll,  although  he  has  always  claimed  exemption 
and  refused  to  pay.  Central  Bridge  Corp.  v. 
Abbott,   4   Cush.  473. 

The  only  remedy  against  one  passing  over  a 
toll  bridge  without  paying  toll,  after  the  .net 
is  committed,  is  by  action  to  recover  the 
amount  due  for  toll,  whatever  forc*e  would  be 
Justified  to  prevent  the  act.  Bonham  v.  Tay- 
lor, 10  Ohio.  108. 

A  person  cannot  be  stopped  by  force  from 
crossing  a  toil  bridge  for  nonpayment  of  toll 
where  the  place  provided  for  by  the  statute 
for  the  payment  of  this  toll  Is  on  the  farther 
58  L.  R.  A. 


end  of  the  bridge.     State  ▼.  Dearborn,  16  Me. 

402. 

VII.  Remedy  for  injury  to  bridge. 

Although  a  toll  bridge  is  property,  and  the 
owner  has  the  same  remedies  for  negligent  in- 
juries to  it  that  other  property  owners  have, 
yet  the  right  of  action  must  be  placed  on  that 
ground. 

The  owner  of  a  toll  bridge  which  Is  carried 
away  by  logs  floating  in  the  stream  through 
the  negligence  of  their  owner  may  hold  the 
owner  of  the  logs  liable  for  the  loss.  Sewall's 
Falls  Bridge  v.  Fisk,  23  N.  H.  171. 

A  bridge  company  having  an  exclusive  fran- 
chise to  take  tolls  within  certain  limits  cannot 
recover  damages  for  the  destruction  of  its 
bridge  by  the  washing  down  stream  of  another 
bridge  erected  higher  up  the  stream  in  viola- 
tion of  Us  rights  but  without  negligence,  since 
the  mere  erection  of  the  bridge  Is  not  a  viola- 
tion of  the  rights  of  the  owner  of  the  lower 
bridge.  Chenango  Bridge  Co.  v.  Paige,  83  N. 
Y.  178,  38  Am.  Rep.  407,  Reversing  8  Hun, 
292,  and  Chenango  Bridge  Co.  v.  Lewis,  63 
Barb.  111. 

Although  a  statute  required  vessels  passing 
through  a  draw  in  a  bridge  to  warp  through, 
and  not  to  sail  through,  the  owner  of  a  vestsel 
sailing  through,  and  in  so  doing  injuring  the 
draw,  is  relieved  from  liability  to  the  bridge 
company  for  such  Injury  by  the  fact  that  the 
company  by  long  usage  had  permitted  vessel? 
to  sail  through.  Toll  Bridge  Co.  v.  Betsworth, 
30  Conn.  380.. 

VIII.  Taxation. 

A  toll  bridge  over  a  navigable  river  is  prop- 
erly assessed  and  taxed  as  real  estate.  Hud- 
son River  Bridge  Co.  v.  Patterson,  74  N.  Y. 
365,  Afllrming  11   Uun,   525. 

A  toll  bridge  built  under  a  charter  from 
New  Hampshire,  across  the  Connecticut  river, 
over  which  that  state  has  Jurisdiction,  and 
Bubsrnntially  within  its  limits,  is  taxable  In 
New  Hampshire,  although  It  extends  to,  and  a 
portion  of  It  is  In,  a  town  In  Vermont,  and  a 
charter  had  been  procured  there  to  authorize 
the  erection  in  such  town.  Cornish  Bridge  v. 
Richardson,  8  N.  H.  207. 

Toil  bridges  are  subject  to  taxation,  where 
they  are  not  held  under  a  lease  from  the  state, 
although  apt  technical  words  to  create  a  lease 
were  employed  In  granting  the  franchise,  and 
after  a  time  they  revert  to  the  state.  l*ro- 
prlotors  of  Bridges  v.  State.  21  N.  J.  L.  384. 

A  bridge  company  authorized  by  the  state  of 
Kentucky  to  build  and  operate  and  collect  tolls 
on  a  bridge  across  the  Ohio  river,  is  not  en- 
gaged In  interstate  commerce  because,  in  trans- 
porting merchandise  and  passengers  over  Ita 
structure,  it  carries  them  from  one  state  into 
another ;  and  the  taxing  of  the  franchise  of 
such  corporation  is  not  an  attempt  on  the  part 
of  one  state  to  regulate  commerce  between  the 
states,  but  is  merely  the  exercise  of  Its  right 
to  tax  the  franchise  of  a  corporation  created 
by  it.  Henderson  Bridge  Co.  v.  Com.  99  Ky. 
623,  29  L.  R.  A.  73,  31  S.  W.  486. 

A  corporation  created  under  the  laws  of 
Kentucky  for  the  purpose  of  constructing  a 
bridge  across  the  Ohio  river,  under  which  char- 
ter it  derived  its  powers  to  build  and  operate 
and  collect  tolls  on  such  bridge,  cannot  evade 
the  payment  of  a  franchise  to  that  state  on  the 
grounds  that  in  order  to  enjoy  such  franchise 
it  was  necessary  to  obtain  from  the  state  of 
Indiana  the  right  to  construct  that  part  of  the 
bridge  extending  from  low-water  mark  on  the 
north  side  of  the  Ohio  river  into  the  state  of 
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iBdiuML,  also  to  obtain  the  permission  of  Con- 
fress  to  lu  erection,  which  prescribed  the  di- 
mensions and  height  thereof,  and  provided 
that  Uie  same  should  be  a  post  road  without 
either  of  which  prWileges  and  powers  the  Keu- 
lucky  franchise  would  be  of  little  or  no  Taiue. 
Ibid. 

IX.  Termination   of  franchise, 

A  toll-bridge  franchise  is  subject  to  forfeit- 
ure, abandonment,  and  resumption  by  the  state, 
as  well  as  to  termination  by  expiration  of 
lie  charter. 

It  was  held  by  Attorney  General  Garland 
:hat  a  bridge  franchise  In  grantee,  bis  succes- 
sors or  assigns,  confers  no  right  to  sell  it,  since 
The  franchise  Is  In  effect  a  personal  trust.  18 
Ops.  Atty.   Gen.  512. 

Cut  the  bridge  company  may  be  gWen  ex- 
press power  by  the  legislative  to  transfer  the 
franchise. 

The  want  of  general  power  on  the  part  of 
towns  to  construct  bridges  across  navigable 
streams,  if  such  want  of  power  exists,  does  not 
relieve  a  town  from  its  liability  on  a  contract 
TO  purrh.-ise  a  toll  bridge  of  a  bridge  company, 
where  the  charter  of  the  company  authorized 
.t  to  construct  the  bridge  and  empowered  the 
lown  to  purchase  It.  8uugatuck  Bridge  Co. 
T.  W?atport,  39  Conn.  337. 

Under  a  charter  granting  to  a  bridge  com- 
piny  the  right  to  construct  a  toll  bridge  across 
t  river,  and  providing  that  a  certain  town 
should  have  the  right  to  purchase  said  bridge 
tad  franchise  at  any  time  after  its  completion, 
a  coniract  made  by  the  town  before  the  bridge 
wa9  built,  to  purchase  It  on  its  completion.  Is 
valid  and  binding  on  the  town.     Ibid. 

Even  where  the  franchise  has  been  made  ex- 
clQHive.  the  state  may  resume  possession  of  it 
under  the  power  of  eminent  domain. 

A  toll  bridge  may  be  taken  for  public  use 
33der  the  right  of  eminent  domain.  The  right 
ol  pminent  domain  does  not  interfere  with  the 
InTio'abillty  of  the  franchise  contract.  West 
River  Bridge  Co.  v.  Dix,  6  How.  C45.  12  L.  ed. 
:>i^);  Enfield  Toll  Bridge  Co.  t.  Hartford  &  N. 
H.  R.  Co.  17  Conn.  40.  41  Am.  Dec.  141. 

The  fact  that  an  exclusive  franchise  to  erect 
a  bridge  constitutes  a  contract  that  cannot 
be  substMjaently  Impaired  does  not  prevent  Its 
subjection  to  the  right  of  eminent  domain. 
Knfield  Toll  Bridge  Co.  ▼.  Hartford  &  N.  H.  B. 
Co.  17  Conn.  455,  44  Am.  Dec.  556. 

Such  a  franchise  is  no  more  sacred  as  against 
the  sovereign  than  Is  private  property.  Mil- 
nor  V.  New  Jersey  K.  Co.  6  Am.  L.  Reg.  6, 
Fed.  CasL  No.  9,620. 

it  IS  no  Impairment  of  the  obligations  of  con* 
tracts  for  a  legislature  to  take  back  for  public 
use  the  property  It  gave  to  a  corporation,  by  a 
grant  of  an  exclusive  right  to  build  and  main- 
rain  a  toll  bridge  anywhere  on  n  river,  within 
ipecified  limits,  riscntaqua  Bridge  Co.  ▼. 
N«w  Hampshire  Bridge.  7  N.  H.  35. 

Under  a  charter  conferring  upon  a  railroad 
CGmpany  all  powers,  privileges,  and  Immuni- 
ties necessary  to  carry  Into  effect  the  purposes 
aad  objects  of  Its  incorporation,  it  has  power, 
in  the  exercise  of  Its  right  of  eminent  domain, 
to  take  or  impair  bridge  franchises.  Enfield 
Toil  Bridge  Co.  r.  Hartford  ft  N.  H.  R.  Co.  17 
Conn.  455,  44  Am.  Dec.  556. 

Where  a  corporation  has  the  exclusive  priv- 
ilege to  bolld  and  maintain  a  toll  bridge  any- 
vbere  between  two  specified  points,  it  is  com- 
petent for  the  legislature  to  charter  a  second 
company  with  authority  to  build  another  bridge 
within  the  exclusive  limits  of  the  first  com- 
pany, withoat  Its  consent.  If  the  charter  of 
the  second  company  makes  proper  provision 
^L-R.  A. 


for  compensation  to  the  first  company.  PIs- 
cataqua  bridge  Co.  ▼.  New  Hampshire  Bridge, 
7  N.  II.  35. 

But  the  owner  of  a  private  bridge  is  enti- 
tled to  compensation  when  It  is  taken  by  a 
corporation  for  public  use  by  the  location  of  a 
public  road  across  It.  Blaine  County  v.  Brew- 
ster, 32  Neb.  264,  49  N.  W.  183. 

The  measure  of  damages  to  be  awarded  a 
toll-bridge  company  whose  bridge  Is  taken  by 
the  public  for  a  county  bridge  Is  to  be  deter- 
mined by  the  value  of  the  property  to  the  own- 
ers, and  not  to  the  public.  Mifflin  Bridge  Co. 
V.  Juniata  County,  144  Pa.  305,  13  L.  U.  A. 
431,  22  Atl.  800. 

When  the  charter  of  a  bridge  company,  pro- 
hibiting the  erection  of  another  bridge  within 
a  certain  distance.  Is  repealed,  the  grantee  of 
the  charter  will  stand  in  the  same  position  as 
though  the  provision  had  never  been  a  part  of 
the  charter.  Ft.  Plain  Bridge  Co.  v.  Smith, 
30  N.  Y.  44. 

A  franchise  to  maintain  a  toll  bridge  is  lost 
by  an  abandonment  of  the  bridge  and  the  sub- 
stitution of  a  ferry  in  its  place,  but  not  by  a 
temporary  discontinuance  of  the  bridge  during 
the  erection  of  a  new  one.  Townseod  v.  Blew- 
ett,  5  How.  (Miss.)  503. 

A  toll-bridge  franchise  Is  liable  to  forfeiture 
for  wrongful  conduct  on  the  part  of  the  pro- 
prietor, but  forfeiture  will  not  be  decreed  for 
trivial  offenses. 

Thus,  neglect  to  raise  a  draw  In  a  bridge  will 
not  forfeit  the  franchise  where  the  statute 
giving  authority  to  maintain  the  bridge  pro- 
vides only  a  penalty  for  such  failure.  Com.  ▼. 
Breed,  4  l>lck.  400. 

So,  It  Is  no  ground  for  the  forfeiture  of  the 
charter  of  a  toil-bridge  cotapany  that  it  did 
not  in  all  cases  exact  the  full  amount  of  toll 
allowed  by  its  charter,  but  In  some  cases  per- 
mitted a  commutation  of  tolls  which  might 
have  been  charged.  Com.  ▼.  Allegheny  Bridge 
Co.  20  Pa.  185. 

The  rights  of  the  proprietor  may  also  cease 
upon  expiration  of  the  charter. 

Where  tlie  charter  of  a  bridge  company 
which  provides  for  its  termination  and  the  re- 
version of  the  bridge  property  to  the  state  at 
the  expiration  of  a  certain  time  Is  extended  on 
condition  that  a  new  bridge  be  built  at  a  cer- 
tain place,  failure  to  comply  with  the  condition 
will  leave  In  force  the  provision  as  to  reverter ; 
and  at  the  expiration  of  the  time  limited  by 
the  old  charter  all  rights  of  the  company  will 
cease.  State  v.  Old  Town  Bridge  Corp.  85  Me. 
17,  26  Ati.  947. 

A  toll  bridge  forming  a  permanent  structure 
on,  and  extension  of,  a  public  highway  across 
a  river,  opened  as  part  of  such  highway  and 
so  used  for  many  years  on  payment  of  toll.  Is, 
by  the  manner  of  construction  and  use,  dedi- 
cated to  the  public,  so  that  on  the  expiration 
of  the  charter  of  the  corporation  Constructing 
it,  it  becomes  a  public  road  which  any  citizen 
has  the  right  to  use  free  from  toll,  and  not  the 
property  of  the  stockholders  of  the  corpora- 
tion, wblf'h  they  can  control,  obstruct,  or  re- 
move. State  ev  rel.  Green  v.  Lawrence  Bridge 
Co.  22   Kan.  438. 

In  State  c:d  rel.  Boardman  ▼.  Lake,  8  Nev. 
276,  it  was  held  that  a  claim  to  a  perpetuity  of 
franchise  In  a  right  to  take  toll  on  a  bridge 
over  a  navigable  stream  was  merged  In  a  stat- 
utory contract  for  the  construction  of  a  toll 
road,  of  which  such  bridge  was  treated  as  a 
part,  whereby  It  was  dedicated  to  the  public 
on  the  expiration  of  the  term  granted ;  an<f 
further.  If  it  was  not  a  part  thereof.  It  couIA 
not  be  upheld,  l>ecause  only  the  legislate 
could  grant  a  right  to  construct  a  bridge 
a  navigable  stream,  the  grant  of  such  right 
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porting  to  be  made  by  a  probate  judge  of  one 
«tate,  after  the  land  embraced  therein  became 
incorporated  in  another  territory,  was  In- 
yalld,  and  that  the  franchise  could  not  stand 
after  the  adoption  of  the  state  Constitution 
prohibiting  such  perpetuities.  H.  P.  F. 


R.  Y.  EDMONDSON 

V. 

BOARD  OF  EDUCATION  OF  MEMPHIS, 
Appt. 


( Tenn.. 


.) 


f .  A  Mtatvte  reqalrinv  a  board  of  eda- 
cation  >eMted  ivitK  title  to  all  school 
property  within  the  limits  of  a  city,  and 
which  receives  state  aid  in  the  maintenance 
of  Us  schools,  to  admit  thereto,  free  of 
charge,  ail  children  living  within  a  half  mile 
of  the  city  limits^  does  not  deprive  it  of  its 
property  contrary  to  the  law  of  the  land,  nor 
does  it  require  its  particular  services  or  take 
its   property   without   Just   compensation. 

9.  Mnnldpal  funtln  are  not  appropri- 
ated to  other  tKan  a  corporate  par- 
pose  by  requiring  that  children  living  within 
a  half  mile  of  the  city  shall  be  educated  in 
its  schools  free  of  charge,  where  the  state 
contributes  towards  the  maintenance  of  the 
schools. 

3.  A  ntntute  providing  that  children 
livlnK  f«'ithln  a  half  mile  of  the  recently 
enlarged  limits  of  a  municipality  may  attend 
its  schools  free  of  charge  is  not  vicious  class 
legislation. 

(May  5,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Shelby  County  Chancery  Court 
in  favor  of  complainant  in  a  suit  to  require 
defendant  to  admit  complainant's  children 
to  schools  under  its  charge.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Finlay  A  Finlay,  for  appellant: 

The  act  is  contrary  to  Const,  art.  1,  §  8, 
in  that  its  effect  is  to  deprive  appellant  of 
its  property  contrary  to  the  law  of  the  land. 

The  board  of  education  is  a  "man"  within 
the  meaning  of  this  section. 

Harbison  v.  Knoxville  Iron  Co.  103  Tenn. 
429,  56  L.  R.  A.  316,  53  S.  W.  956;  Dayton 
Coal  &  I.  Co.  V.  Barton,  103  Tenn.  611, 
53  S.  W.  970;  Knoxville  d  O.  R.  Co.  v.  Har- 
ris, 99  Tenn.  705,  53  L.  R.  A.  921,  43  S. 
W.  115.      ^ 

It  can  hardly  be  contended  that  the  act 
does  not  deprive  the  board  of  education  of 
its  property.  By  compelling  the  reception 
of  the  children  outside  of  the  city  limits  in 
the  city  schools,  it  is  clear  that  theiact  ap- 
propriates to  those  children  the  use  of  the 
fichool  property  and  school  funds. 

The  deprivation  is  manifestly  contrary  to 
the  "law  of  the  land." 

Stratton  Claimants  v.  Morris  Claimants^ 
S9  Tenn.  521,  sub  nom.  Dibrell  v.  La/nier,  12 


NoTK. — For  another  case  in  tills  series  as  to 
constitutionality  of  statute  providing  that  pu- 
pils residing  outside  of  limits  of  high-school 
district  may  attend  such  scliool  free  of  charge, 
«ee  HIgh-Scbool  Dlst.  No.  137  r.  Lancaster 
(Neb.)  49  L.  R.  A.  343. 
,58  L,  R.  A. 


L.  R.  A.  70,  16  S.  W.  87;  Const  art  1,  5 
8;  Alexandria  v.  Dearmon,  2  Sne^  105; 
Hatcher  v.  State,  12  Lea,  368;  State  ex  rei. 
Astor  V.  SohUtz  Bretoing  Co.  104  Tc'un. 
715,  59  S.  W.  1033;  Harbison  v.  KnoxvdU 
Iron  Co.  103  Tenn.  421,  56  L.  R.  A.  316,  53 
S.  W.  955;  Woodard  v.  Brien,  14  Lea,  520. 

There  is  no  rule  or  principle  known  to 
our  system,  under  which  private  property 
can  be  taken  from  one  man  and  tran.sferre'i 
to  another  for  the  private  use  and  benetit 
of  such  other  person,  whether  by  general 
laws  or  by  special  enactment 

Cooley,  Const.  Lim.  ed.  1868,  chap.  11, 
p.  357 :  Harding  v.  Coodlett,  3  Yerg.  52,  24 
Am.  Rep.  546;  Clack  v.  White,  2  Swan. 
549;  Memphis  Freight  Co.  v.  Memphis,  4 
Coldw.  425;  Stration  Claimants  v.  Morris 
Claimants,  89  T^n.  535,  sub  notn.  DibnU 
v.  /.aniVr,  12  L.  R.  A.  70,  15  S.  W.  87. 

Tlio  act  violates  §  21,  art.  1,  of  the  Con- 
stitution, providing  that  no  man's  particu- 
lar services  shall  be  demanded,  or  property 
taken,  or  applied  to  public  use,  without  the 
consent  of  his  representatives,  or  w^ithout 
just   compensation  made  therefor. 

Tuttle  V.  Knox  County,  89  Tenn.  157,  14 
S.  W.  486. 

The  act  violates  §  29,  art.  2,  of  the  Con- 
.<;titution,  providing  that  "the  general  as- 
sembly shall  have,  power  to  authorize  the 
several  counties  and  incorporated  towns  in 
this  state  to  impose  taxes  for  county  and 
corporation   purposes   respectively." 

hiast  Tennessee  University  v.  Knoxvilh, 
6  Baxt  166;  Nichol  v.  Nashville,  9  Humph. 
252;  Shelby  County  v.  Judges,  3  Shannon 
Cas.  608. 

The  act  compels  one  municipality  to  edu- 
cate the  children  of  another. 

Demai?ille  v.  Davidson  County,  87  Tenn. 
218,  10  S.  W.  353;  Stratton  Claimants  v. 
Morris  Claimants,  89  Tenn.  524,  sub  nom. 
Dihrell  v.  Lanier,  12  L.  R.  A.  70,  15  S.  W. 
87;  Sutton  v.  State,  96  Tenn.  710,  33  L.  R. 
A.  589,  36  S.  W.  697;  Weaver  v.  Darid'^M 
County,  104  Tenn.  315,  59  S.  W.  110.) : 
Ragio  v.  State,  86  Tenn.  272,  6  S.  W.  4Ul: 
Rurkholtz  v.  State,  16  Lea,  71;  Memphis  v. 
Fisher,  9  Baxt  239;  Necly  v.  State,  4  Lw. 
316;  Brovrn  v.  Haywood,  4  Heisk.  363;  Duly 
v.  State,  13  Lea,  228;  Woodard  v.  Britn, 
14  Lea.  520. 

Tlie  act  violates  art  11,  8  12,  of  the  Con- 
stitution, providing  that  the  interest  of  tlie 
school  fund  "shall  be  inviolably  appropri- 
ated ...  for  the  equal  benefit  of  all 
the  people"  of  the  state.  The  act,  in  eiTect, 
disturbs  and  prevents  the  appropriation  of 
the  school  fund  for  the  equal  benefit  of  all 
the  people.  i 

.Mr.  T.  F,  Kelley,  for  appellee: 

The  school  in  the  particular  district  in- 
volved was  established  and  maintained  by  | 
said  district,  and,  by  act  extending  the  | 
city  limits,  fell  within  the  extended  limits. 
The  schoolhouse  waa  built  by  the  district, 
and  the  only  right,  or  claim  of  right,  which 
the  city  board  of  education  haa,  is  by  virtue 
of  the  act  extending  these  limits. 

The  school  district  ia  a  corporation,  de- 
riving its  privileges  and  powers  from  the 
Bame  source  as  &e  municipality  of  Mem- 
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phis,  viz.,  the  legislature,  and  has  acquired 
property,  which,  by  act  of  the  legislature, 
wail  given  to  the  city  of  Memphis. 

The  city  of  Memphis  has  no  rights  or 
powers  other  than  are  conferred  by  the 
legislature,  and  can  exercise  them  with  the 
•  conditions  annexed  thereto,,  and  is  subject 
to  have  its  charter  repealed  by  the  legis- 
lature if  it  chooses  to  do  so. 

15  Am.  &  Eng.  Enc.  Law,  p.  976;  Sloati 
V.  State,  8  Blackf.  361;  State  v.  Wag- 
goner, 88  Tenn.  292,  12  S.  W.  721. 

The  legislature  having  the  absolute  power 
to  revoke,  modify,  or  enlarge  >he  powers 
granted  to  a  public  corporation,  and  exer- 
cising that  power  by  taking  the  property  of 
the  school  district,  placing  it  under  the  con- 
trol of  the  city,  its  right  to  attach  a  condi- 
tion thereto  cannot  l^  seriously  drawn  in 
question. 

Fr&icott  V.  Lennox,  100  Tenn.  592,  47  S. 
W.  181;  I^ichol  v.  Nashville,  9  Humph. 
252. 

The  act  in  question  provides  that  all 
school  children  within  a  half  mile  of  the 
city  of  Memphis  may  attend  schools,  etc. 
This  act  does  not  grant  any  special  privi- 
l^es  to  any  individual,  or  class  of  individ- 
uals, which  cannot  be  enjoyed  by  any  other 
citizen  who  will  come  and  make  his  resi- 
dence within  the  prescribed  limits. 

Stratton  Claimants  v.  Morris  Claimants^ 
89  Tenn.  522,  sub  nom.  Dibrell  v.  Lanier, 
12  L.  R.  A.  70,  15  S.  W.  87;  State  v. 
Schlier,  3  Heisk.  286;  Fulgum  v.  Nashville, 
8  Lea,  635;  Rohbins  v.  Shelby  County  Taw- 
ing IHst.  13  Iiea,  303;  State  v.  Rauscher, 
1  Lea,  96. 

Courts  indulge  every  reasonable  intend- 
ment favorable  to  the  constitutionality  of 
a  statute  passed  with  the  required  formali- 
ties. If  susceptible  of  two  constructions, 
one  that  renders  the  statute  constitutional 
will  be  preferred  to  another,  though  more 
natural,   that  renders  it  unconstitutional. 

Cole  Mfg.  Co.  v.  Falls,  90  Tenn.  466,  16 
S.  W.  1045;  Bugger  v.  Mechanics'  d  T.  Ins. 
Co.  95  Tenn.  245,  28  L.  R.  A.  796,  32  S.  W. 
5;  Ellis  V.  State,  92  Tenn.  93,  20  S.  W.  500. 

Mr.  J.  B.  Heiskell  also  for  appellee. 

Beard*  J.,  delivered  the  opinion  of  the 
rourt: 

Uy  chapter  134  of  the  Acts  of  the  legis- 
lature of  1899,  the  territorial  limits  of  the 
city  of  Memphis  were  greatly  enlarged. 
This  act  was  approved  January  25,  1899. 
Three  days  thereafter,  to  wit,  on  the  28th 
of  January,  the  legislature  passed,  and  the 
governor  approved,  an  act  providing  that, 
for  a  term  of  five  years  thereafter,  chil- 
dren of  common  school  age,  and  residing 
within  one-half  mile  of  the  limits  of  the 
city,  as  extended,  should  have  the  right  to 
attend,  free  of  tuition,  the  public  schools 
inside  the  city,  nearest  to  their  respective 
places  of  residence.  This  is  chapter  59  of 
the  published  Acts  of  1899.  The  present 
cause  grows  out  of  this  legislation.  The 
UU  avers  that  the  complainant  lives,  and 
has  lived  for  a  long  period  of  time,  about 
one-half  mile  from  the  schoolhouse  situ- 
ated at  Rozelle  station,  and  within  the  same 
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distance  from  the  present  boundary  line  of 
Memphis;  that  for  years  his  children  were 
accustomed  to  attend  the  public  school 
taught  in  that  building,  as  it  was  in  his 
school  district,  and  the  nearest  and  most  ac- 
cessible school  to  them ;  that  by  the  exten- 
sion of  the  city  limits  as  provided  in  the 
first-mentioned  act,  this  schoolhouse  fell 
within  these  limits,  leaving  complainant 
within  the  half-mile  limit  covered  by  the 
last-mentioned  act;  that  he  has  three  chil- 
dren within  the  school  age;  and  that,  not- 
withstanding the  legislative  provision  re- 
ferred to  above,  the  board  of  education  of 
Memphis  has  refused  his  children  admission 
I  into  said  school.  A  mandamus  was  there- 
I  fore  asked,  requiring  the  board  to  show 
cause  why  complainant's  children  should 
not  be  permitted  to  attend  this  school  and 
enjoy  all  the  privileges  thereof.  Tlie  bill 
was  demurred  to  upon  various  grounds. 
The  demurrer  having  been  overruled,  the 
chancellor  granted  an  appeal  to  this  court. 
The  errors  assigned  raise  all  objections 
made  by  the  demurrant. 

The  insistence  of  the  appellant  is  that  the 
act  hereinbefore  referred  to  as  being  chap- 
ter 59  of  the  Acts  of  the  General  Assembly 
of  1899  is  violative  of  several  clauses  of 
the  state  Constitution,  and  is  for  that  rea- 
son void  and  inoperative.  The  first  objec- 
tion is  that,  in  violation  of  §  8  of  article  1, 
its  eft'ect  is  to  deprive  the  defendant  cor- 
poration of  its  property  contrary  to  t]je  law 
of  the  land.  The  board  of  education  of  the 
city  of  Memphis  is  a  public  corporation,  by 
an  act  passed  at  the  session  of  the  legisla- 
ture of  1808-69,  by  which  it  was  clothed 
with  authority  to  manage  the  city  schools, 
and  was  vested  with  the  title  to  all  the 
public  school  property  within  the  limits  of 
the  city.  It  is  evident  this  corporation  was 
created  for  the  convenience  of  the  citizens 
of  Memphis,  upon  the  theory  that  the  com- 
mon schools  of  the  city  would  be  more  judi- 
ciously managed  by  a  local  agency,  selected 
by  and  responsible  to  these  citizens,  than 
in  any  other  way.  It  is  well  settled  that 
such  a  corporation  is  under  the  control  of 
the  legislature,  so  that  it  may  be  abolished, 
or  its  power  may  be  enlarged  or  its  respon- 
sibilities increased,  at  any  time,  by  that 
body,  without  the  danger  of  encountering 
constitutional  difliculties.  The  Governor 
V.  M*Ewen,  5  Humph.  238.  Not  only  is 
this  true,  but  the  board  depends  largely  for 
the  maintenance  of  its  schools  upon  sources 
of  income  found  outside  the  limits  of  the 
city  of  Memphis.  Independent  of  the 
property  and  poll  taxes  levied  by  the  city 
authorities  for  this  purpose,  it  receives 
from  the  state  its  proper  proportion  of  the 
moneys  derived  from  the  payment  of  inter- 
est on  the  common-school  fund  held  by  it 
as  trustee,  as  well  as  from  the  poll  and 
property  tax  imposed,  and  collected  by  the 
state  for  school  purposes,  and  the  poll  tax 
and  the  tax  on  property  levied  and  collected 
by  the  county  of  Shelby  for  the  same  pur- 
pose; its  proportion  of  these  funds  being 
determined  by  the  ratio  the  scholastic 
population  of  Memphis,  in  the  one  case, 
hears   to  the   scholastic   population   of   the 
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state,  and  in  the  other  to  that  of  the  bal- 
ance of  the  county.  In  view  of  the  nature 
of  ilie  corporation,  and  of  the  revenues  upon 
which  it  largely  depends  for  continued  ex- 
i*»tonce,  we  are  not  able  to  see  that  the  leg- 
islature, by  the  act  in  question,  deprived  it 
of  any  property  right,  in  violation  of  "the 
law  of  the  land,"  when  it  imposed  upon  it 
the  duty  of  giving  free  admission,  to  the 
children  of  families  living  within  the  half- 
mile  strip  contiguous  to  and  just  outside 
the  extended  limits,  to  the  city  schools  near- 
est to  the  residence  of  these  parents. 

Nor  is  the  objection  that  the  act  violates 
§  21  of  article  1  of  the  Constitution  any 
better  taken.  That  section  provides  that 
"no  man's  particular  services  shall  be  de- 
manded or  property  taken  .  .  .  without 
just  compensation  being  made  therefor." 
This  objection  has  been  answered  in  what 
has  been  said  above.  The  state,  for  the 
convenience  of  its  citizens  living  within  the 
territorial  boundaries  of  Memphis,  has  cre- 
ated this  local  agency  for  the  purpose  of 
doing  more  conveniently  and  satisfactorily 
than  could  be  done  by  a  general  agency  what 
the  Constitution  has  imposed  as  a  continu- 
ing duty  upon  "the  general  assembly;" 
that  is,  to  cherish  literature  and  science  by 
•*the  support  and  encouragement  of  common 
schools  throughout  the  state."  Art.  11,  § 
12.  To  enable  the  board  best  to  accom- 
plish this,  the  state  has  clothed  it  with  cer- 
tain lowers,  which  at  any  time,  as  has  been 
seen,  it  might  enlarge,  resume,  or  extin- 
guish, and  has  supplied  it  from  public 
sources  a  revenue  ready  to  its  hand.  Jn 
no  sense,  then,  can  we  understand  that  its 
"particular  services"  have  been  demanded 
or  its  "property  taken"  by  this  act,  so  as 
to  make  it  amenable  to  this  clause  of  the 
Constitution. 

Further,  it  is  insisted  this  legislation 
violates  §  29  of  article  2  of  the  Constitu- 
tion, in  that  its  effect  is  to  appropriate 
municipal  funds  to  other  than  a  corporate 
purpose.  The  argument  is  that  the  educa- 
tion of  children  living  beyond  the  limits  of 
the  municipality,  no  matter  how  near  to 
these  limits,  is  not  a  corporate  purpose, 
and  that  neither  the  legislature  nor  the 
municipality  can  use  corporate  funds  for 
that  purpose.  Even  if  the  city  of  Memphis 
alone  furnished  the  funds  for  the  mainte- 
nance of  its  public  schools,  it  would  not 
necessarily  follow  that  there  wap  a  viola- 
tion of  the  implied  inhibition  of  this  clause 
of  the  Constitution  in  granting  without  pay, 
the  privileges  of  these  schools  to  children 
living  just  outside  its  limits,  but  located 
conveniently  thereto.  In  the  words  of  the 
Constitution,  "knowledge,  learning,  and 
virtue  being  essential  to  the  preservation 
of  republican  institutions,"  it  might  very 
well  be  held  that  it  was  as  conducive  to 
good  order  and  public  morals  of  the  com- 
munity of  Memphis  that  the  opportunities 
nnd  advantages  of  education  afforded  by 
those  municipal  schools  should  be  availed 
of  by  children  just  beyond,  as  well  as 
those  within,  the  municipal  borders.  For 
it  has  been  held  that  there  may  be  a  corpo- 
rate* purpose,  within  the  provision  of  this 
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clause,  though  accomplished  outside  of  local 
limits.  Thus,  the  building  of  a  railroad 
near  a  city,  when  calculated  to  promote  the 
interest  of  the  city,  was  held  such  a  purpose 
{McCallie  v.  Chattanooga,  3  Head,  318; 
Adams  v.  Memphis  &  L.  R.  Co.  2  Coldw, 
G45)  ;  and  in  JShelby  County  v.  Tennessee  ' 
Centennial  Exposition  Co.  96  Tenn.  653,  33 
L.  R.  A.  717,  36  S.  W.  694,  that  an  appro- 
priation to  defray  the  expense  of  an  exhilM- 
tion  of  the  resources  of  the  county  at  a 
point  outside  the  limits  of  the  county  was 
a  county  purpose.  As  was  said  in  the  last> 
cited-  case,  4.here  is  no  exact  rule  by  which 
the  courts  may  always  determine  what  is  a 
county  or  a  corporation  purpose,  within 
the  meaning  of  this  provision  of  the  Con- 
stitution. "The  question  must  be  decided 
upon  the  particular  facts  of  each  case." 
But  complainant  is  not  forced  bv  the  stress 
of  this  case  to  that  position.  For  how  can 
it  be  maintained,  in  view  of  what  has  been 
said  of  the  various  sources  from  which  the 
board  derives  its  income,  that  in  the  edu- 
cation of  the  children  from  this  outside 
strip,  which  comes  into  its  schools,  there  is 
a  diversion  of  funds  raised  by  the  city  from 
taxes  levied  for  school  purposes?  How  can 
the  court  determine  that  funds  so  derived 
are  thus  appropriated,  rather  than  those 
'  furnished  by  the  state  and  county?  The 
rule  is  that  he  who  would  invoke  a  consti- 
tutional provision  to  avoid  a  statute  must 
designate  the  provision,  and  we  see  no  rea- 
son why  this  board,  when  it  appeals  to  this 
clause  of  the  Constitution  for  protection 
against  this  act,  should  not  be  required  to 
designate  in  t^hat  respect  it  is  violated.  It 
should  certainly  be  required  to  show  that 
corporate  funds  raised  by  local  taxation 
were  diverted  to  other  than  a  corporate 
purpose.  There  is  nothing  on  the  face  of 
the  bill  which  will  authorize  such  an  in- 
ference. 

Finally,  it  is  said  that  this  act  is  vicious 
class  legislation,  and  void,  because  passed 
in  violation  of  §  8  of  art.  11  of  the  Consti- 
tution. In  the  case  of  State  ex  rcl.  Con- 
don V.  Maloncy,  107  Tenn.  — ,  65  S.  W.  872, 
we  had  occasion  to  re-examine  this  clause 
of  the  Constitution  in  connection  with  a 
statute  which  it  was  invoked  to  defeat.  It  is 
unnecessary  here  to  repeat  the  argument  of 
that  case.  It  is  sufficient  to  say  that  it  was 
there  held  that  a  statute  was  not  neces- 
sarily subject  to  this  constitutional  objec- 
tion because  the  reason  for  its  passage  did 
not  appear  upon  its  face;  that  "it  suffices 
if  it  is  practical,  and  is  not  reviewable  un- 
less palpably  arbitrary."  This  rule,  alone, 
would  save  the  legislation  here  called  in 
question.  It  certainly  is  practical  in  oper- 
ation, and  is  not  "palpably  arbitrary." 
But  the  statute,  we  think,  in  no  sense  can  be 
characterized  as  capricious  or  unreasonable. 
Evidently,  the  legislature,  realizing  the 
great  extension  of  the  city's  limits,  as  pro- 
vided for  by  the  act  passed  a  few  days  be- 
fore, would  likely  throw  into  confusion  the 
outlying  school  districts,  and  work  incon- 
venience, if  not  loss,  to  the  patrons  of  the 
public   schools,    where   these   patrons    were 
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Uit  outside  tlie  new  limits,  and  the  school- 
houses  which  thej  had  contributed  to  erect 
and  maintain,  and  to  which  they  had  been 
sending  their  children,  might  fall  on  the 
inside  of  the  limits,  by  this  act  sought  to 
reduce  the  loss  and  inconvenience  for  a  lim- 
ited period.  In  our  opinion,  it  is  altogether 
proper  that  this  should  have  been  done. 

The  judgment  overruling  the  demurrer  i9 
^rmeiU 


KEMPER-THOMAS  PAPER  COMPANY 

V. 

A.  W.  SHYER  et  al.,  Appia. 


(. 


.Tenn., 


.) 


Tke  riffht  to  »B  execution  for  tke  mwk~ 
F«ld  toAlAaee  of  m.  Jadvment  aKalnst  a 
Bonresldent  as  to  wbom  Jurisdiction  is  ob- 
uiBed  oolj  by  attacbmeot  and  publication, 
after  exhausting  the  property  attached,  can- 
not be  given  by  statute,  even  to  reach  other 
property  within  the  state. 

iSnodffroMM  and  Wilkes,  J  J.,  dissent.) 

/ 
(March  22,  1902.) 

APPEAL  by  defendants  from  a  decree  of 
the  Court  of  Chancery  Appeals  revers- 
ing a  decree  of  the  Chancery  Court  for  Da- 
Tidson  County  which  dismissed  a  bill  filed 
to  annul  a  judgment  for  excess  over  the 
value  of  the  property  attached  in  proceed- 
ings against  nonresident  defendants.  Af- 
/irmed. 

The  facts  are  stated  in  the  opinion. 

y[r.  MAnriee  Gliok  for  appellants. 

Messrs.  Stokes  A  Stokes,  for  appellee: 

Judgments  in  personam  against  non- 
residents, although  rendered  in  accordance 
with  the  requirements  of  the  statute,  upon 
con.»titutional  grounds  are  not  valid  even 
within  the  state  where  rendered. 

Louisville  &  N.  R,  Co,  v.  :Nash,  118  Ala. 
477,  41  L..  R.  A.  331,  23  So.  826;  AmoW  v. 
Kakn,  67  Cal.  472,  8  Pac.  36;  Anderson  v. 
Go^y  72  Cal.  66,  13  Pac.  73;  Denny  v.  Ash- 
ky.  12  Colo.  165,  20  Pac.  331;  Cloyd  v. 
Troiter,  118  111.  391,  9  N.  E.  607;  Bicker- 
dike  V.  AlUn,  157  111.  96,  29  L.  R.  A.  782, 
41  N.  E.  740 ;  Hakes  v.  Shupe,  27  Iowa,  465 ; 
Lutz  V.  Kelly,  47  Iowa,  307;  Laughlin  v. 
Louisiana  <£  N.  O.  Ice  Co,  36  I^.  Ann.  1184; 
Hobson  V.  Pcake,  44  La.  Ann.  383,  10  So. 
762;  FAiot  V.  McCormick,  144  Mass.  10,  10 
N.  K  705;  Martin  v.  Kittredge,  144  Mass. 
13,  note,  10  N.  E.  710;  Necdham  v.  Thayer, 
147  Mass.  536,  18  N.  K.  429;  Lydiard  v. 
Cfcufe,  4.5  Minn.  277,  47  N.  W.  967 ;  Beyer 

Nora. — As  to  validity  of  personal  Judgment 
Kodered  upon  constructive  service  against 
nonresident  generally,  see,  in  this  series,  note 
to  Moyer  v.  Buclcs  (Ind.  App.)  16  L.  R.  A.  231 ; 
NaUonal  Teleph.  Mfg.  Co.  v.  Du  Rois  (Mass.) 
30  L.  R.  A.  628;  and  Murray  v.  Murray  (Cal.) 
37  L.  R.  A.  626. 

At  to  what  service  of  process  is  sufficient  to 
constitute  due  process  of  law  as  basis  of  Judg- 
ment in  personam,  see  note  to  PInney  v.  Provi- 
<3ence  Loan  A  Invest.  Co.  (Wis.)  50  L.  R.  A. 
^77,  especially  cases  aa  to  attachment,  on 
page  583. 
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V.  Continental  Trust  Co.  63  Mo.  App.  521 ; 
Eastman  v.  Dearborn,  63  X.  H.  364;  FAmen- 
dorf  V.  Klmendorf,  58  N.  J.  Eq.  113,  44  Atl. 
164;  Sartlett  v.  Spicer,  75  N.  Y.  528:  Mc- 
Kinncy  v.  Collins,  88  N.  Y.  217;  Winfree  v. 
Bagley,  102  N.  C.  515,  9  S.  E.  198 ;  Willa- 
mette Real  Fj state  Co,  v.  Hendrix,  28  Or. 
485,  42  Pac.  514;  Pepper  v.  Shearer,  48  S. 
C.  492,  26  S.  E.  797;  Scott  v.  Strccpy,  73 
Tex.  547,  11  S.  W.  532;  Ywk  v.  State,  73 
Tex.  651,  11  S.  W.  869;  Kimmarle  v.  Hous- 
ton d  T,  C.  R.  Co,  76  Tex.  695,  12  S.  W. 
608;  Martin  v.  Burns,  80  Tex.  676.  16  S. 
W.  1072;  Natiojial  Bank  v.  Peabody,  55  Vt. 
492,  45  Am.  Rep.  632;  Rauh  v.  Otterback, 
89  Va.  645,  16  S.  E.  933;  Paxton  v.  Dan- 
icll,  I  Wash.  19,  23  Pac.  441;  Fowler  v. 
Leu:is,  36  W.  Va.  112,  14  S.  E.  447. 

Where  the  attachment  was  sworn  out 
against  a  nonresident  who  was  not  person- 
ally served  within  the  state,  but  publication 
was  reported  to,  the  relief  must  be  limited 
to  the  pioperty  attached,  and  no  personal 
judgment  can  be  rendered  against  the  de- 
fendant. 

Eaton  V.  Pennywit,  26  Ark.  144;  Wilson 
V.  Spring,  38  Ark.  181;  Anderson  v.  Ooff, 
72  Cal.  65,  13  Pac.  73;  Easterly  v.  Goodwin, 
36  Conn.  273;  King  v.  Vance,  46  Ind.  246; 
Cooper  v.  Smith,  25  Iowa,  269;  May  field  v, 
Bennett,  48  Iowa,  194;  Bias  y.  T'ance,  32 
Miss.  198;  Smith  y.  McCutchen,  38  Mo.  415; 
Long  v.  Home  Ins.  Co,  114  N.  C.  405,  19 
S.  E.  347;  Bernhardt  v.  Brown,  118  N.  C. 
700,  36  L.  R.  A.  402,  24  S.  E.  527,  715; 
Stanley  v.  Stanley,  35  S.  C.  94,  14  S.  E. 
675;  Pinney  v.  Providence  Loan  d  Invest. 
Co.  106  Wis.  396,  50  L.  R.  A.  577,  82  N.  W. 
308;  Moyer  v.  Bucks,  2  Ind.  App.  571,  16 
L.  R.  A.  231,  28  N.  E.  992. 

Caldwell*  J.,  delivered  the  opinion  of 
the  court: 

A.  W.  Shyer,  of  Nashville,  Tennessee, 
claimed  that  the  Kemper-Thomas  Paper 
("ompany,  of  Ohio,  was  indebted  to  him,  and 
that  Lebeck  Bros.,  also  of  Nashville,  were 
indebted  to  the  paper  company.  He  brought 
his  statutory  attachment  and  garnishment 
suit  before  a  justice  of  the  peace  in  Ntish- 
ville,  and  obtained  a  judgment  against  the 
paper  company,  his  debtor,  for  $299.38,  and 
against  its  debtors,  Lebeck  Bros.,  as  gar- 
nishees, for  $S5.44.  As  to  the  paper  com- 
pany, which  was  sued  as  a  nonresident,  and 
failed  to  appear,  the  proceeding  was  by  at- 
tachment and  publication;  as  to  Lebeck 
Bros.,  it  was  by  attachment  and  personal 
services  of  garnishment  process,  the  indebt- 
edness from  Lebeck  Bros,  to  the  paper  com- 
pany being  the  only  property  attached.  Some 
two  years  after  crediting  his  judgment 
against  the  paper  company  by  the  amount 
of  the  garnishment  judgment,  which  was 
promptly  paid,  Shyer  took  out  an  execution 
for  the  balance  of  his  judgment  against  the 
paper  company,  and  caused  garnishment  pro- 
cess to  be  issued  thereon  against  other  Nash- 
ville debtors  of  the  paper  company.  These 
latter  garnishees,  Cline  &  Gordon,  after 
judgment  had  been  rendered  against  them 
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for  $90,  notified  the  paper  company  of  the 
fact,  and  some  days  later  they  paid  that 
judgment,  over  the  protest  and  warning  of 
the  paper  company.  Thereupon  the  paper 
company  filed  the  present  bill  in  equity, 
challenging  the  judgment  for  $299.38,  so  far 
as  it  exceeded  the  indebtedness  of  Lebeck 
Droft.,  the  property  attached,  and  also  the 
execution  for  that  excess  and  the  garnish- 
ment proceedings  thereon,  as  void  ab  initio 
for  lack  of  jurisdiction  to  adjudge  that  ex- 
cess, and  seeking  appropriate  relief  against 
them.  The  chancellor  dismissed  the  bill  on 
demurrer,  the  court  of  chancery  appeals  re- 
versed his  decree,  and  the  defendants  ap- 
pealed to  this  court. 

The  determinative  question  is  this:  Did 
the  magistrate  have  jurisdiction  to  render 
judgment  for  $299.38  against  a  nonresident, 
in  court  by  publication  and  attachment  only, 
when  the  debt  garnished,  the  sole  property 
attached,  amounted  to  only  $85.44;  or  was 
his  jurisdiction  limited  to  the  latter  sumT 
The  larger  jurisdiction  undoubtedly  existed, 
if  our  state  statutes  are  to  be  regarded  as  a 
controlling  criterion.  This  readily  appears 
when  some  of  the  provisions  of  those  stat- 
utes which  prescribe  the  mode  of  suing  non- 
residents without  personal  service  are 
quoted.  For  instance:  "The  attachment  and 
publication  are  in  lieu  of  personal  service 
npon  the  defendant,  and  the  plaintiff  may 
proceed  upon  return  of  the  attachment,  duly 
levied,  as  if  the  suit  had  been  commenced  by 
summons.''  Shannon's  Code,  §  5284.  "Should 
the  defendant  appear  in  time  he  may  make 
defense,  and  the  cause  proceed  as  if  the  suit 
had  been  commenced  by  personal  service  of 
process.  If  he  fail  to  appear  or  make  de- 
fense, the  plaintiff  may  take  judgment  at 
law,  or  obtain  a  decree  in  equity,  in  like 
manner  as  if  the  defendant  had  failed  to  ap- 
pear and  defend  upon  personal  service  of 
process."  Id.  §  6286.  "Where  property, 
choses  in  action,  or  effects  of  the  debtor  are 
in  the  hands  of  third  persons,  or  third  per- 
sons are  indebted  to  such  debtor,  the  attach- 
ment may  be  by  garnishment."  Id.  §  5238. 
And,  "when  the  property  attached  is  not 
sufficient  to  satisfy  the  recovery,  execution 
may  issue  for  the  residue  as  in  other  cases." 
Id.  §  5298.  Here,  then,  is  the  amplest  stat- 
utory authority  for  a  creditor  to  sue  his  non- 
resident debtor  by  attachment  and  publi- 
cation and  obtain  a  recovery  for  the  full 
amount  of  indebtedness  shown,  and  for  the 
issuance  of  an  execution  for  the  residue 
thereof  after  the  application  of  the  property 
attached;  and  that  is  exactly  the  course 
pursued  by  the  present  defendant,  Shyer. 
Moreover,  that  authority  has  been  recog- 
nized and  applied  more  than  once  by  this 
court.  In  Ki/Ig  v.  Philips,  6  Baxt.  43,  a  ven- 
dor of  land  in  this  state  was  permitted,  not 
only  to  enforce  his  lien  by  judicial  sale  of 
the  laud,  but  also  to  have  a  decree  for  the 
balance  of  his  debt  against  his  vendee,  who 
was  a  nonresident,  and  in  court  by  publi- 
cation only ;  and  his  decree  for  such  balance 
was  enforced  by  supplemental  attachment 
bill  a*?ainst  other  land  of  the  defendant.  The 
publication  in  the  first  instance,  without 
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valid  attachment  was  said  to  have  given  the 
court  jurisdiction  of  the  person  of  the  de- 
fendant, and  authorized  a  decree  for  the 
whole  debt.  Id.  45.  And,  though  not  a 
question  under  direct  consideration  at  the 
time,  the  court,  in  the  course  of  the  opinion 
delivered  in  Walker  v.  Cottrell,  6  Baxt.,  at 
page  269,  said:  "So  when  the  property  [at- 
tached] is  not  sufficient  to  satisfy  the  recov- 
ery, execution  may  issue  for  the  balance 
due,  as  in  other  cases;"  citing  the  provision 
of  the  statute  last  quoted  herein.  Again, 
in  Taylor  v.  Bountree,  15  Lea,  725,  a  decree 
of  foreclosure  and  for  the  full  amount  of 
the  mortgage  debt  was  rendered  against  all 
the  defendants,  including  some  nonresidents, 
who  were  in  court  by  publication  only;  and, 
after  the  land  had  been  sold  for  less  than 
half  the  recovery,  a  bill  of  review  brought 
by  the  nonresidents  for  relief  against  the 
balance,  on  the  gpround  that  tliey  were  not 
in  court  as  to  that,  was  dismissed  on  the  au- 
thority of  Kyle  V.  Philips,  6  Baxt.  43,  and 
the  statutes  heretofore  mentioned.  But  the 
paper  company  takes  the  position,  in  ef- 
fect, that  xhose  statutes  and  decisions  are 
in  the  face  of  the  Federal  Constitution,  in  so 
far  as  they  would  authorize  a  personal,  or 
mere  money,  recovery  against  a  nonresident 
on  publication  only,  or  on  publication  and 
attachment,  for  an  amount  m  excess  of  the 
salable  value  of  the  property  impounded.  If 
that  be  true,  those  statutes  and  decisions  are 
in  reality  no  authority  at  all  for  such  recov- 
ery; for  that  instrument,  when  applicable, 
as  it  is  in  every  such  case,  is  the  supreme 
law. 

Although  largely  so,  the  different  states 
of  the  Union  are  not  entirely  independent. 
Having  surrendered  some  of  their  powers  of 
sovereignty  to  the  general  government  by  the 
Constitution,  they  are  subject  to  that  in- 
strument, properly  interpreted  and  applied. 
With  that  exception,  however,  "every  state 
possesses  exclusive  jurisdiction  and  sover- 
eignty over  persons  and  property  within  its 
territory,"  and,  as  a  consequence,  "no  state 
can  exercise  direct  jurisdiction  and  author- 
ity over  persons  or  property"  in  any  other 
state.  Yet  a  state's  exercise  of  its  proper 
powers  of  control  within  its  borders  may 
sometimes  indirectly  affect  property  or  per- 
sons beyond  its  borders;  the  persons,  in 
the  one  instance,  and  the  property,  in  the 
other,  being  within  its  jurisdiction.  "Thus 
the  state,  through  its  tribunals,  may  com- 
pel persons  domiciled  within  its  limits  to 
execute,  in  pursuance  of  their  contracts  re- 
specting property  elsewhere  situated,  in- 
struments in  such  form,  and  with  such  so- 
lemnities, as  to  transfer  the  title,  so  far  as 
such  formalities  can  be  complied  with;  and 
the  exercise  of  this  jurisdiction  in  no  man- 
ner interferes  with  the  supreme  control  over 
the  property  by  the  state  within  which  it 
is  situated.  Penn  v.  Baltimore,  1  Ves.  Sr. 
444;  Massie  v.  Watts,  6  Cranch,  148,  3  L. 
ed.  181 ;  Watkins  v.  Holman,  16  Pet.  26,  10 
L.  ed.  873;  Corhett  v.  Nutt,  10  Wall.  464, 
19  L.  ed.  976.  So  the  statd,  through  its 
tribunals,  may  subject  property  situated 
within  its  limits  [and]   owned  by  nonresi- 
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denta  to  the  payment  of  thi  demand  of  its 
own  citizens  against  them;  and  the  exer- 
cise of  this  jurisdiction  in  no  respect  in- 
fringes upon  the  sovereignty  of  the  state 
where  the  owners  are  domiciled.  Every 
state  owes  protection  to  its  own  citizens; 
and  when  nonresidents  deal  with  them,  it 
is  a  legitimate  and  just  exercise  of  author- 
ity to  hold  and  appropriate  any  property 
owned  by  such  nonresidents  to  satisfy  the 
claims  of  its  citizens."  Pennoyer  v.  Neff, 
95  U.  S.  722,  723,  24  L.  ed.  668,  569.  The 
property  of  the  nonresident  may  be  so  ap- 
propriated by  bill  in  equity  on  publication 
ciily,  when  the  citizen  has  a  lien  ready  to 
be  enforced  (as  in  Kyle  v.  Philips,  6  Baxt. 
43) ;  or  by  attachment,  creating  a  lien 
where  none  existed  before,  and  publication. 
BotweU  V.  0t%8,  9  How.  336,  13  L.  ed.  164; 
Roller  V.  UoUy,  176  U.  S.  405,  44  L.  ed.  522, 
20  2Sup.  Ct.  Rep.  410.  And  the  debt  of  a 
resident  to  a  nonresident  is  property  in  the 
state  of  the  former,  in  such  sense  that  it 
may  be  attached  and  subjected,  by  garnish- 
ment and  publication,  to  the  indebtedness 
of  the  nonresident  to  another  citizen,  as 
was  done  in  the  present  instance.  Shan- 
non's Code,  §§  5238,  5239;  Chicago,  R,  /. 
4c  P,  K.  Co.  y.  Sturm,  174  U.  S.  710,  43  L. 
«d.  1144,  19  Sup.  Ct.  Rep.  797;  King  v. 
Cross,  175  U.  S.  396,  44  L.  ed.  211,  20  Sup. 
Ct.  Rep-   131. 

Nevertheless,  what  has  been  said  thus  far 
does  not  explicitly  solve  the  question  of 
greatest  controversy  in  this  cause:  namely, 
whether  or  not  the  legislature  of  this  state 
may  validly  grant,  and  one  of  its  judicial 
tribunals  may  validly  exercise,  the  preroga- 
tive of  rendering  a  personal  judgment 
against  a  nom*esident  without  personal  serv- 
ice or  appearance,  for  the  full  amount  of  his 
indebtedness,  though  more  than  the  value 
of  his  property  seized,  and  of  awarding  an 
execution  for  so  much  of  the  judgment  as 
remains  unpaid  after  a  proper  appropriation 
of  the  -property.  It  is  a  universal  rule, 
founded  on  the  plainest  dictates  of  justice, 
that  no  man's  personal  rights  can  be  af- 
fected by  judicial  proceeding  without  his  day 
in  court.  In  actions  purely  personal  he  is 
entitled  to  personal  service  on  himself,  or 
on  someone  standing  before  the  law  as  his 
proper  representative;  and  no  valid  personal 
reooveiy  can  be  had  against  him  without 
roch  service.  Tliis  is  elementary.  And 
still,  as  has  just  been  seen,  personal  service 
is  not  ef^sential  in  actions  brought  against 
nonresidents,  to  subject  property  within  the 
local  jurisdiction  of  the  court.  In  such  pro- 
ceedings the  property,  being  already 
charged  with  a  lien,  or  being  so  seized  as  to 
create  one,  stands,  so  to  speak,  in  the  place 
of  its  nonresident,  nonsued,  and  nonappear- 
ing  owner;  and  notice  by  publication,  as 
coostructive  or  substitutional  service,  is  suf- 
ficient. This  is  likewise  plain  law.  But 
how  far  does  the  lien  encumbered,  or  the  im- 
ponnded  property  of  such  an  owner,  stand 
in  his  place  before  the  court?  It  is  undoubt- 
Hly  true  ttiat  the  previous  existence  of  the 
Yi^n  in  the  one  instance,  or  the  seizure  of 
the  property  in  the  other,  with  publication, 
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and  without  more,  gives  the  court  juris- 
diction for  the  necessary  purposes  of  the 
particular  litigation;  but  how  far  is  that? 
To  what  extent  does  such  substitutional 
service  give  him  his  day  in  court?  To  the 
extent  of  authorizing  (1)  a  personal  judg- 
ment for  the  whole  debt  claimed  against 
him,  though  in  excess  of  the  salable  value  oi 
the  property  in  question,  (2)  the  appropria- 
tion of  property,  and  (3)  an  execution  for 
the  balance;  or  only  to  the  extent  of  author- 
izing (1)  a  mere  ascertainment  of  the  in- 
debtedness, and  (2)  the  appropriation  of 
the  property,  without  more  ?  In  the  absence 
of  our  statutes  and  decisions  already  men- 
tioned., these  questions  would  seem  to  an- 
swer themselves.  And  the  answers  would 
be  that  the  property  in  such  case  represents 
its  owner  in  a  qualified  sense  only;  that  it 
stands  in  his  place  before  the  court  just  as 
it  stands  for  his  debt,  to  the  extent  of  its 
selling  value,  and  no  further;  that  the  prop- 
erty's representation  of  its  owner  can  be  no 
larger  or  greater  than  itself,  and  is  measured 
by  its  own  pecuniary  capacity;  that  its 
symbolical  or  legal  presence  affords  him  his 
day  in  court  to  that  extent,  and  for  the  pur- 
poses of  the  appropriation  of  the  property, 
but  not  otherwise.  The  latter  class  of  ac- 
tions, though  not  strictly  so,  are  usually 
called  actions  in  rem,  and  titles  acquired 
under  them  are  sustained  on  that  ground. 
They  are  really  in  the  nature  of  proceedings 
in  rem,  or  quasi  in  rem,  as  some  courts  have 
aptly  called  them  {Freeman  v.  Alderson, 
119  U.  S.  187,  30  L.  ed.  372,  7  Sup.  Ct. 
Rep.  165),  and,  being  so,  they  are  inherently 
self-limiting,  and  carry  only  that  measure 
of  jurisdiction  requisite  to  the  proper  dis- 
position of  the  property  in  question, — ^the 
res  before  the  court.  Consequently,  judg- 
ments or  decrees  therein  that  go  beyond  that 
limit  are  to  the  extent  of  the  excess  held  to 
be  coram  non  judice  and  void.  The  Supreme 
Court  of  the  United  States  has  so  stated  in 
numerous  cases^  either  by  way  of  actual 
decision  or  as  a  legitimate  opinion  appro- 
priately expressed  arguendo.  In  lioswell  v. 
Otis,  the  court  said:  *'When  the  record  of 
a  judgment  is  brought  before  the  court,  col- 
laterally or  otherwise,  it  is  always  proper 
to  inquire  whether  the  court  rendering  the 
judgment  had  jurisdiction.  Jurisdiction 
is  acquired  in  one  of  two  modes:  First,  as 
against  the  person  of  the  defendant,  by  the 
service  of  process;  or,  secondly,  by  a  pro- 
cedure against  the  property  of  the  defendant 
within  the  jurisdiction  of  the  court.  In  the 
latter  case,  the  defendant  is  not  personally 
bound  by  the  judgment  beyond  the  property 
in  question.  And  it  is  immaterial  whether 
the  proceeding  against  the  property  be  by 
attachment  or  bill  in  chancery."  9  How. 
348,  13  L.  ed.  169.  Construing  and  applying 
our  attachment  statutes,  the  court,  in  Coop- 
er V.  Reynolds,  10  Wall.  308,  19  L.  ed.  931, 
observed  that  a  suit  under  them,  in  which 
the  defendant  is  not  personally  served  with 
process,  and  does  not  appear,  is,  "in  its  es- 
sential nature,  a  proceeding  in  rem,  the  only 
effect  of  which  is  to  subject  the  property 
attached    to    the    payment   of  the   demand 
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which  the  court  may  find  to  be  due  to  the 
plaintiff.  .  .  .  The  judgment  of  the 
court,  though  in  form  a  personal  judgment 
■against  the  defendant,  has  no  effect  beyond 
the  property  attached  in  that  suit.  No  gen- 
•eral  execution  can  be  issued  for  any  balance 
unpaid  after  the  attached  property  is  ex- 
hausted. No  suit  can  be  maintained  on  such 
a  judgment  in  the  same  court,  or  in  any 
other;  nor  can  it  be  used  as  evidence  in 
any  other  proceeding  not  affecting  the  at- 
tached property ;  nor  could  the  costs  in  that 
proceeding  be  collected  of  defendant  out  of 
any  other  property  than  that  attached  in 
the  suit.'*  Taking  up  the  opinion  in  Pen- 
noyer  v.  AV/f,  95  U.  S.  723,  24  L.  ed.  569, 
where  the  quotation  already  made  herein 
ends,  it  will  be  seen  that  the  court  there 
goes  on  to  say :  "It  is  in  virtue  of  the  state's 
jurisdiction  over  the  property  of  the  non- 
resident situated  within  its  limits  that  its 
tribunals  can  inquire  into  that  nonresident's 
obligations  to  its  own  citizens,  and  the  in- 
<juiry  can  be  carried  only  to  the  extent  nec- 
essary to  control  the  disposition  of  the  prop- 
erty. If  the  nonresident  have  no  property 
in  the  state,  there  is  nothing  upon  which  the 
tribunals  can  adjudicate."  These  views  are 
not  new.  They  have  been  frequently  ex- 
pressed, with  more  or  less  distinctness,  in 
opinions  of  eminent  judges,  and  have  been 
carried  into  adjudications  in  numerous 
cases.  Thus,  in  IHcquet  v.  Sican,  5  Mason, 
35,  Fed.  Cas.  No.  11,134,  Mr.  Justice  Story 
said:  "Where  a  party  is  witBin  a  territory, 
he  may  justly  be  subjected  to  its  process, 
and  bound  personally  by  the  judgment  pro- 
nounced against  him.  Where  he  is  not  with- 
in such  territory,  and  is  not  personally  sub- 
ject to  its  laws,  if,  on  account  of  his  sup- 
posed or  actual  property  being  within  the 
territory,  process  by  the  local  laws  may,  by 
Attachment,  go  to  compel  his  appearance, 
and  for  his  default  to  appear  judgment  may 
be  pronounced  against  him ;  such  a  judgment 
must,  upon  general  principles,  be  deemed 
only  to  bind  him  to  the  extent  of  such  prop- 
erty, and  cannot  have  the  effect  of  a  con- 
clusive judgment  in  peraonamy  for  the  plain 
reason  that,  except  so  far  as  the  property 
is  concerned,  it  is  a  judgment  coram  non  ju- 
dice."  95  U.  S.  723,  724,  24  L.  ed.  569.  Then, 
after  quoting  from  the  9th  Howard  and  10th 
Wallace  casics,  supra,  and  several  others, 
and  after  elaborate  and  learned  discussion 
of  the  same  and  cop^nate  questions  in  differ- 
ent views,  on  page  733,  95  U.  S.,  and  page  572, 
24  L.  ed.,  the  court,  placing  the  case  upon 
a  hitherto  unused  and  apparently  impreg- 
nable ground,  remarked;  "Since  the  adop- 
tion of  the  14th  Amendment  to  the  Federal 
Constitution,  the  validity  of  such  judgments 
may  be  directly  questioned,  and  their  en- 
forcement in  the  state  resisted,  on  the 
ground  that  proceedings  in  a  court  of  jus- 
tice to  determine  the  personal  rights  and 
obligations  of  parties  over  whom  that  court 
has  no  jurisdiction  do  not  constitute  due 
process  of  law.  Whatever  difficulty  may  be 
experienced  in  giving  to  those  terms  a  defi- 
nition which  will  embrace  every  permissible 
exertion  of  power  affecting  private  rights, 
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and  exclude  8u6h  as  is  forbidden,  there  can 
be  no  doubt  of  their  meaning  when  applied 
to  judicial  proceedings.  They  then  mean  a 
course  of  legal  proceedings  according  to 
those  rules  and  pnnciples  which  have  been 
established  in  our  systems  of  jurisprudence 
for  the  protection  and  enforcement  of  pri- 
vate rights.  To  give  such  proceedings  any 
validity,  there  must  be  a  tribunal  competent 
by  its  constitution, — ^that  i8,by  thelawof  its 
creation, — to  pass  upon  the  subject-matter 
of  the  suit;  and,  if  that  involves  merely  a 
determination  of  the  personal  liability  of 
the  defendant,  he  must  be  brought  within 
its  jurisdiction  by  service  of  process  within 
the  state,  or  his  voluntary  appearance," 
All  of  the  language  herein  taken  from  Coop- 
er  V.  Reynolds,  10  Wall.  308,  19  L.  ed.  931, 
and  much  of  that  taken  from  Pennoyer  v. 
Ae/f,  95  XL  S.  723,  24  L.  ed.  669,  in  refer- 
ence to  the  absolute  limitation  of  the  tribu- 
naPs  jurisdiction  in  a  proceedmg  quasi  in 
rem  to  the  disposition  of  the  nonresident's 
property  thereby  brought  into  custodia  Icgis, 
was  repeated  with  approval,  and  adopted  as 
expressive  of  the  court's  opinion  in  Freeman 
V.  Alderson,  119  U.  S.  185,  30  L.  ed.  372, 
7  Sup.  Ct.  Hep.  165.  lliat  opinion  contin- 
ues: "To  this  statement  of  the  law  may  be 
added  what,  indeed,  is  a  conclusion  from 
the  doctrine,  tliat,  whilst  the  costs  of  an  ac- 
tion may  properly  be  satisfied  out  of  the 
property  attached  or  otherwise  brought  un- 
der the  control  of  the  court,  no  personal  lia- 
bility tor  them  can  be  created  against  the 
absent  or  nonresident  defendant;  the  power 
of  the  court  being  limited,  as  we  have  al- 
ready said,  to  the  disposition  of  the  prop- 
erty, which  is  alone  within  its  jurisdiction." 
in  a  later  case  the  same  court  announced 
the  same  doctrine,  saying:  "A  judgment 
without  personal  service  against  a  nonresi- 
dent is  only  good  so  far  as  it  affects  the 
property  which  is  taken  or  brought  under 
the  control  of  the  court  or  other  tribunal 
in  an  ordinary  action  to  enforce  a  personal 
liability,  and  no  jurisdiction  is  thereby  ac- 
quired over  the  person  of  a  nonresident 
further  than  respects  the  property  so  taken. 
This  is  as  true  in  the  case  of  an  assessment 
against  a  nonresident,  of  such  a  nature  as 
this  one,  as  in  the  case  of  a  more  formal 
judgment."  Dewey  v.  Dea  Moines,  173  U. 
S.  203,  43  L.  ed.  665,  19  Sup.  Ct.  Rep.  379. 
The  second  headnote  of  Orover  d  B.  Setcing 
Mach.  Co.  V.  Radcliffe,  as  reported  in  34  L. 
ed.  U.  S.  670,  is  as  follows:  "A  personal 
judgment  is  without  validity  if  rendered 
by  a  state  court  in  an  action  upon  a  money 
demand  against  a  nonresident  of  the  state 
upon  whom  no  personal  service  of  process 
within  the  state  was  made,  and  who  did  not 
appear."  Touching  the  force  of  an  Ohio 
judgment  in  this  state,  this  court,  in  Fitz- 
simmons  v.  Johnson,  90  Tenn.  424,  17  S. 
W.  100,  made  the  following  observations: 
"It  is  now  well  settled  that  a  personal  judg- 
ment against  a  nonresident,  rendered  in  an 
original  suit,  upon  constructive  notice, — 
that  is,  upon  notice  by  publication  merely, — 
is  an  absolute  nullity,  and  of  no  effect  what- 
ever.    Though  a  state  may  adopt   any  rules 
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of  practice  and  legal  procedure    she    may 
deem  beat  as  to  her  own  citizens^  she  can 
adopt  none  that  will  give  the  courts  juris- 
diction of  nonresidents,  so  as  to  authorize 
personal   judgments   against  them   without 
personal  service  of  process  upon  them.     By 
personal  judgments  we  mean  judgments  in 
personam,  as  for  payment  of  money  in  con- 
tradistinction from  judgments  in  rem^  where- 
by the    property  of    nonresidents,    situated 
within  the  territorial   limits  of   the  state, 
may  be  impounded;  for  when  nonresidents 
own   property   in   a   particular   state   it   is 
subject  to  the  laws  of  that  slate,  and  may 
be  attached,  or  otherwise  brought  into  cuh- 
todia  Icgis,  as  security  for  the  debts  of  the 
owners,  and  actually  sold  and  applied  by  di- 
rection of  the  court,  without  personal  serv- 
ice, and  by  constructive  notice  merely."  The 
cases  in  which  other  state  courts  have  an- 
nounced the  same  doctrine  and  limited  judg- 
ments against  absent  nonresidents  to  a  dis- 
position of  the  propertv  in  suit  are  too  nu- 
merous to  be  mentioned.   For  some  of  them, 
see  note  to  16  L.  R.  A.  231,  232;  notes  50 
L.  fi.  A.  581,  582,  583;  9  Kose's  Notes  U.  S. 
Kep.  341-345;  Brannon,  14th  Amend,  chap. 
13. 

The  fact  should  not  be  overlooked,  how- 
ever, that  in  many  of  the  earlier,  and  in 
some  of  the  later,  decisions  in  the  states  this 
doctrine  has  been  deemed  applicable  alone 
when  enforcement  was  attempted  in  some 
other  state,  and  not  when  such  attempt  was 
made  in  the  state  whose  tribunal  pronounced 
the  judgment.  It  is  upon  this  construction 
that  the  present  defendants  take  their  final 
8Und,  and  say  that  this  judgment,  though 
it  were  conceded  to  be  nonenforceable  in  an- 
other state,  is  nevertheless  enforceable  here. 
This  position,  in  our  opinion,  is  illogical, 
and  inherently  unsound.  Since  jurisdiction 
of  the  person  of  the  defendant  is  always  es- 
sential to  the  validity  of  a  personal  judg- 
ment against  him,  and  since  the  jurisdiction 
of  a  nonserved  and  nonappearing  nonresi- 
dent ia  limited  to  the  appropriate  disposi- 
tion of  his  property  brought  under  the  con- 
trol of  the  court  in  the  particular  proceed- 
ing, it  is  inevitable  that  any  judgment  there- 
in that  goes  beyond  that  object,  and  requires 
him  to  pay  money  in  addition,  is,  in  the  lat- 
ter respect,  wholly  without  jurisdiction,  and 
therefore,  to  that  extent,  invalid  everywhere. 
Jurisdiction  of  the  person  to  the  full  ex- 
tent of  the  court's  judgment  is  just  as  indis- 
pensable to  its  entire  validity  in  the  state 
where  pronounced  as  it  is  elsewhere;  and 
partial  jurisdiction,  so  to  speak,  or  juris- 
diction for  a  single  purpose,  or  to  a  limited 
extent,  as  for  the  appropriation  of  certain 
property  in  the  state,  can  be  no  more  efBca- 
cious  to  validate  a  judgment  in  excess  of 
that  jurisdiction  in  the  one  place  than  in 
the  other.  If  such  judgment  be  valid  in  the 
state  of  its  rendition,  it  is  valid  in  other 
fttates  also;  and  if  it  be  invalid  in  other 
states,  it  is  likewise  invalid  in  that  state. 
Jurisdiction  of  the  person,  that  of  the  sub- 
ject-matter being  conceded,  is  the  sole  cri- 
terion in  every  collateral  attack,  wherever 
uude:  and,  if  that  is  wanting  in  iota,  the 
5Jt  L  R.  A. 


judgment  is  totally  void;  or,  if  it  is  want- 
ing in  part  only,  the  judgment  is  partially 
void ;  and,  whether  the  one  or  the  other,  the 
effect  must  be  the  same  in  every  state.  The 
distinction  made  by  some  of  the  state  courts 
in  that  class  of  cases  last  referred  to,  name- 
ly, that  a  judgment  against  a  nonresident 
in  court  by  constructive  or  substitutional 
service  may  be  valid  in  the  state  of  its  ren- 
dition though  invalid  in  other  states,  has 
also  received  some  recognition,  if  not  direct 
approval,  in  several  cases  coming  before 
the  Supreme  Court  of  the  United  States. 
Notable  amung  these  is  Lafayette  Ins.  Co, 
V.  French,  18  How.  404,  16  L.  ed.  451,  where- 
in the  court  made  the  observation  that, 
"wheneve'r  an  action  is  brought  in  one  state 
on  a  judgment  recovered  in  another,  it  is 
not  enough  to  show  it  to  be  valid  in  the 
state  where  it  was  rendered;  it  must  also 
appear  that  the  defendant  was  either  per- 
sonally within  the  jurisdiction  of  the  state 
or  had  legal  notice  of  the  suit,  and  was  in 
some  way  subject  to  its  laws,  so  as  to  be 
bound  to  appear  and  contest  the  suit,  or 
suffer  a  judgment  by  default."  The  same 
court  criticised  the  proposition  reprehen- 
sively,  and  rejected  it,  in  Pennoyer  v.  Neff, 
saying:  "In  several  of  the  cases,  the  deci- 
sion has  been  accompanied  with  the  obser- 
vation that  a  personal  judgncient  thus  recov- 
ered has  no  binding  force  without  the  state 
in  which  it  is  rendered,  implying  that  in 
such  state  it  may  be  valid  and  binding.  But 
if  the  court  has  no  jurisdiction  over  the  per- 
son of  the  defendant  by  reason  of  his  non- 
residence,  and,  consequently,  no  authority 
to  pass  upon  his  personal  rights  and  obliga- 
tion; if  the  whole  proceeding,  without  serv- 
ice upon  him  or  his  appearance,  is  cortum  non 
judice  and  void;  if  to  hold  a  defendant 
bound  by  such  a  judgment  is  contrary  to 
the  first  principles  of  justice, — it  is  difficult 
to  see  how  the  judgment  can  legitimately 
have  any  force  within  the  state.  The  lan- 
guage used  can  be  justified  only  on  the 
gi'ound  that  there  was  no  mode  of  directly 
reviewing  such  judgment  or  impeaching  its 
validity  within  the  state  where  rendered, 
and  that>  therefore,  it  could  be  called  in 
question  only  when  its  enforcement  was  else- 
where attempted.  In  later  cases  this  lan- 
guage is  repeated  with  less  frequency  than 
formerly,  it  beginning  to  be  considered,  as 
it  always  ought  to  have  been,  that  a  judg- 
ment which  can  be  treated  in  *any  state  of 
this  Union  as  contrary  to  the  first  principles 
of  justice,  and  as  an  absolute  nullity,  be- 
cause rendered  without  any  jurisdiction  of 
the  tribunal  over  the  party,  is  not  entitled 
to  any  respect  in  the  state  where  rendered." 
95  U.  S.  732,  24  L.  ed.  572.  And  again: 
"Since  the  adoption  of  the  i4th  Amendment 
to  the  Federal  Constitution,  the  validity  of 
such  judgments  may  be  directly  questioned, 
and  their  enforcement  in  the  state  resisted, 
on  the  ground  that  proceedings  in  a  court  of 
justice  to  determine  the  personal  rights  and 
obligations  of  parties  over  whom  that  court 
has  no  jurisdiction  do  not  constitute  due 
process  of  law."  95  U.  S.  733,  24  L.  ed.  572i 
Since  the  cleliveraiice  of  the  la>t  cited  opin- 
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ion  some  of  the  states  that  had  previously 
announced  the  distinction  there  reprehended 
and  repudiated  have  had  occafeion  to  recon- 
sider the  question,  and  upon  the  authority 
of  that  case  they  have  overruled  their  for- 
mer decisions  to  the  contrary,  and  adopted 
a  rule  in  harmony  with  it.  Laughlin  v. 
Louisiana  d  N.  O.  Ice  Co.  35  La.  Ann.  1184; 
Lydiard  v.  Vhutc,  46  Minn.  277,  47  N.  W. 
967;  Eastman  v.  Dearborn,  63  N.  H.  304; 
Xaiional  Hank  v.  Peahody,  55  Vt.  492,  45 
Am.  Rep.  632. 

Still,  notwithstanding  the  great  force  and 
emphasis  of  the  opinion  in  Pennoyer  v.  Neff, 
the  same  learned  and  distinguished  court,  in 
later  cases,  has  used  language  at  le^^st  tend- 
ing to  give  encouragement  to  the  contrary 
view  on  this  point.  For  instance:  "The 
courts  of  state  might,  perhaps,  feel  bound 
to  give  effect  to  the  service  made  as  directed 
by  its  statutes,  but  no  court  deriving  its 
authority  from  another  government  will 
recognize  a  merely  constructive  service  as 
bringing  the  person  within  the  jurisdiction 
of  the  court."  Hart  v.  Hansom,  110  U.  S. 
156,  28  L.  ed.  101,  3  Sup.  Ct.  Rep.  586. 
Again,  in  the  case  of  an  action  in  Maryland 
on  a  judgment  rendered  in  Pennsylvania,  it 
was  said:  "...  And  the  distinction 
between  the  validity  of  a  judgment  rendered 
in  one  state,  under  its  local  laws  upon  the 
subject,  and  its  validity  in  another  state,  is 
recognized  by  the  highest  tribunals  of  each, 
of  these  states.  .  .  .  And  even  if  judg- 
ment could  have  been  entered  against  him, 
not  being  served  and  not  appearing,  in  each 
of  the  states  of  the  Union,  in  accordance 
with  the  laws  therein  existing  upon  the  sub- 
ject, he  could  not  be  held  liable  upon  such 
judgment  in  any  other  state  than  that  in 


which  it  was  so  rendered,  contrary  to  the 
laws  and  policy  of  such  state."  Grover  & 
B.  Sewing  Mach.  Co.  v.  KadcUffe,  137  U.  S, 
287,  2i)8,  34  L.  «d.  670,  673,  11  JSup.  Cl 
Rep.  92.  And  still  again:  **Whatever  ef- 
fect a  constructive  service  may  be  allowed 
in  the  courts .  of  the  same  government,  ii 
cannot  be  recognized  as  valid  by  the  courts 
of  any  other  government."  Ooldcy  v.  Morn- 
ing News,  156  U.  S.  518,  39  L.  ed.  517,  15 
Sup.  Ct.  Rep.  559.  However,  the  implica- 
tion arising  from  these  incidental  exjirw- 
sions  cannot  properly  be  regarded  as  hav- 
ing superseded  or  overruled  the  distinct  an- 
nouncement to  the  contrary  in  the  case  of 
Pennoyer  v.    ^^eff. 

The  inevitable  conclusion  from  all  that 
has  been  said  herein  is  that  §  5298  of  Shan- 
non's Code  is  repugnant  to  the  due  process 
clause  of  the  14th  Amendment  to  the  Fed- 
eral Constitution,  and  therefore  void,  in  so 
far  as  it  may  have  been  intended  to  author- 
ize an  execution  against  a  nonserved,  non- 
appearing  nonresident  for  any  amount  after 
the  appropriation  of  his  impounded  prop- 
erty. I'he  property  of  a  nonresident  sit- 
uated in  this  state  may,  upon  substitutional 
service  by  publication  only,  be  impounded 
and  appropriated  on  his  debt,  and  to  that 
end  the  court  must  first  determine  the  fact 
of  his  indebtedness,  but  it  has  no  juri>»»lic- 
tion  in  such  case  to  render  a  personil 
judgment  and  award  an  execution  for  the 
residue. 

The  demurrer  is  overruled,  and  the  caase 
remanded. 

Beard  and  MoAlister,  JJ.,  concur. 
Snodgrass  and  Wilkes,  JJ.^  dissent. 
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City  of  RALEIGH,  Appt. 

(130  N.  C.  209.) 

The  leflTlfflntare  cannot  require  a  mu- 
nicipal corporation  to  refund  llcenne 
taxen  collected  for  the  privUege  of  selling 
Intoxicating  liquors  outside  of,  but  adjoin- 
ing, its  corporate  llnaits,  which  It  had  stat- 
utory authority  to  exact  when  they  were  col- 
lected. 

(April  22,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Wake  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  back  money  paid  for  a  license  to  sell 
intoxicating  liquors.     Reversed. 

The  facts  are  stated  in  the  opinion. 

NoTK.^\8  to  power  of  legislature  to  Impose 
burdens  upon  municipalities  and  to  control 
their  local  administration  and  property,  see 
note  to  State  eo?  rel.  Bulkeley  y.  Williams 
(Conn.)  48  L.  R.  A.  465. 
58  L.  R.  A. 


Mr.  W.  If  'Watson  for  appellant 
Mcs.sr8,  D.  Ii.  Russell  and  £.  J.  Best  for 

appellee. 

Fnrches,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff's  intestate  resided  within  1 
mile  of  the  corporate  boundaries  of  the  citr 
of  Raleigh,  and  during  the  years  1888,  18fti. 
1893,  and  1894  carricS  on  the  business  of  a 
retail  liquor  dealer  within  1  mile  of  the  city 
limits.  In  the  year  1888  he  paid  the  (ity 
$50  for  license  to  carry  on  said  businp>'«. 
and  in  1892  he  paid  $300,  in  1893  he  paid 
$300,  and  in  1894  he  paid  $160, — ^making,  in 
the  aggregate,  $800.  The  legislature  of 
1901  passed  an  act  (§  327)  which  the  plain- 
tiff contends  authorizes  him  to  recover  hack 
from  the  defendant  city  this  amount  ($S(>Oi 
and  interest  thereon.  The  statute  providt-s 
that  where  any  city,  town,  or  municipality 
has  collected  any  tax  or  assessment  ujwn 
property  *'outside  of  the  actual  charter  or 
incorporate  limits  of  such  town,  city,  or  mu- 
nicipality, or  where  any  town,  city,  or  mu- 
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nicipality  shall  have  collected  a  privilege 
tax  or  assessment  upon  any  person  or  per- 
eons  doing  business  outside  of  the  actual 
charter  or  incorporate  limits  or  boundaries 
as  aforesaid  upon  such  business,  said  town, 
city,  or  municipality  shall  refund  to  such 
person  or  persons  or  their  proper  represen- 
tatiyes  the  amount  of  such  tax  or  assess- 
ment." It  is  not  denied  but  what  the  city 
charter  and  the  acts  of  the  legislature,  in 
terms,  authorize  the  city  to  issue  the  li- 
censes and  collect  the  tax.  This  presents 
the  question,  and  there  is  no  doubt  but  the 
act  in  terms  is  sufficiently  comprehensive 
to  cover  the  case  (as  it  was  in  all  probabil- 
ity intended  to  do ) ,  and  to  enable  the  plain- 
tiff to  recover,  if  it  was  withiz  tfe*  legisla- 
tive power  to  give  him  this  right. 

As  a  general  rule  the  legislature  may  give 
a  rem'Hly,  but  not  a  right;  that  is,  where 
there  is  a  cause  of  action,  the  legislature 
may  provide  the  means  by  which  such  cause 
of  action  may  be  enforced;  but  it  cannot 
make  a  contract  for  parties,  nor  can  it  take 
the  property  of  one  person  and  give  it  to 
another.  No  man  shall  be  ''disseised  of  his 
property  except  by  the  law  of  the  land;" 
that  i:!.  by  the  judgment  of  a  court  of  com- 
petent juiisdiction,  in  which  he  is  a  party 
and  afforded  an  opportunity  to  defend  his 
rights.  These  propositions  are  too  elemen- 
tary to  require  citation  of  authority.  The 
legislature,  for  the  public  good,  may  re- 
quire certain  things  to  be  done,  and  it  may 
prohibit  the  doing  of  others,  and  it  may  pro- 
vide a  penalty  for  their  violation.  But  this 
is  for  the  public  good,  and  not  between  par- 
ties, and  these  can  never  be  retroactive. 
And,  as  the  legislature  cannot  determine 
the  rights  of  parties,  and  has  no  means  of 
enforcing  its  judgments,  if  it  could  be  said 
to  have  any,  all  that  §  327  can  be  under- 
stood to  mean  is  that  the  legislature  opens 
the  doors  of  the  courts  to  the  plaintiff  to 
prosecute  his  claim,  and,  by  this  statute, 
ttys,  if  the  city  has  collected  this  money 
wrongfully,  you  shall  have  it  back.    Munici- 

Edities  being  a  part  of  the  state,  the  rule 
id  down  a1x>ve  as  applying  to  individuals 
is  somewhat  modified  in  its  application  to 
municipal  corporations.  The  principle  is 
not  abandoned,  but  slightly  modified,  so  as 
to  allow  such  legislation  to  this  extent: 
that  if  the  plaintiff  has  a  just  and  meri- 
torious demand  against  the  city,  in  which 
the  city  has  wrongfully  received  his  money, 
labor,  or  property,  but  for  some  technical 
rntFon  he  is  not  able  to  recover  it  back,  the 
l^slature  may  specially  provide  for  his  re- 
lief, as  in  S  327 ;  as  in  Guthrie  Nat.  Bank  v. 
Guthrie,  173  U.  S.  528,  43  L.  ed.  796,  19  Sup. 
Ct.  Rop.  613,  where  parties  had  acted  as 
oflicers  of  the  defendant  before  it  was  in- 
forporated,  and  had  been  given  certificates 
'>f  indebtedness  for  their  services,  which  had 
^•^n  transferred  to  the  plaintiff.  After  the 
defendant  was  incorporated,  it  refused  to 
pay  th<»se  certificates,  upon  the  ground  that 
they  were  issued  before  the  defendant  was 
incorporated.  This  was  held  to  be  a  legal 
^Hmica!  ground  of  defense,  but  the  fact  re- 
ined that  the  defendant  had  received  the 
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services  of  these  officers,  policemen  and  oth- 
ers, and  the  legislature  passed  an  enabling 
act,  similar  to  §  327.  The  court  held^  that 
the  city  had  received  the  benefit  of  these 
services,  sustained  the  validity  of  the  act, 
and  the  plaintiff  recovered.  But  the  same 
opinion  held  that  this  could  not  be  done  un- 
less there  is  a  moral  obligation  to  pay.  The 
same  doctrine  is  held  in  Ifew  Orleans  v. 
Clark,  96  U.  S.  644;  24  L.  ed.  621,  and  the 
same  in  many  other  opinions  and  by  lead- 
ing text  writers.  Indeed,  it  seems  to  be  the 
general  rule,  and,  so  far  as  we  have  seen, 
it  is  almost  without  exception.  But  all  the 
text-books  and  decisions  declare,  in  express 
terms,  that  this  doctrine  does  not  obtain  ex- 
cept in  cases  where  there  is  a  moral  obliga- 
tion to  pay,  or  a  legal  or  equitable  right  ex- 
ists that  cannot  be  enforced  for  some  tech- 
nical reason.  Black's  Constitutional  Law^ 
on  page  380,  after  announcing  the  doctrine 
above  stated,  says ;  "But  the  legislature  can- 
not compel  a  municipal  corporation  to  pay 
a  claim  which  it  is  under  no  obligation, 
legal  or  moral,  to  pay;  nor  can  it  require  a 
court  to  render  judgment  <m  proof  of  the 
amount  thereof."  Dillon's  Municipal  Cor- 
porations, on  page  130,  after  announcing 
the  doctrine  that  where  there  is  a  legal  or 
moral  obligation  to  pay,  but  which  cannot 
be  enforced,  the  legislature  may  authorice 
enforcement,  process  to  say:  "The  cases 
on  this  subject,  when  carefully  examined, 
seem  to  the  author  to  go  no  further,  prob- 
ably, than  to  assert  the  doctrine  that  it  is 
competent  for  the  legislature  to  compel  mu- 
nicipal corporations  to  recognize  and  pay 
debts  or  claims,  not  binding  in  strict  law, 
and  which  for  technical  reasons  could  not  be 
enforced  in  equity,  but  which,  nevertheless, 
are  just  and  equitable  in  their  character, 
and  involve  a  moral  obligation.  To  this  ex- 
tent, and  with  this  limitation,  the  doctrine 
is  unobjectionable  in  principle,  and  must  be 
regarded  as  settled,  although  it  asserts  a 
measure  of  control  over* municipalities,  in 
respect  of  their  duties  and  liabilities,  which 
probably  does  not  exist  as  to  private  cor- 
porations and  individuals."  In  a  leading 
note  of  Mr.  Freeman  in  the  case  of  Has- 
bronck  V.  Miluoaukee  (Wis.)  80  Am.  Dec., 
on  page  733,  it  is  said:  "But  it  [the  legis- 
lature] cannot  compel  the  payment  of  a 
claiiii  which  the  city  is  neither  under  a  legal 
nor  a  moral  obligation  to  pay."  For  this 
he  cites  People  ex  rel.  BUmding  v.  Burr,  13 
Cal.  343;  Smith  v.  Morse,  2  Cal.  524;  State 
em  rel.  Arick  v.  Hampton,  13  Nev.  441; 
Thomas  v.  Leland,  24  Wend.  65;  Ouilford 
V.  Chenango  County,  13  N.  Y.  144;  New  Or- 
leans v.  Clark,  96  U.  S.  644,  24  L.  ed.  521, 
and  a  great  many  other  cases.  This  money 
was  not  levied  or  assessed  against  the  plain- 
tiff's intestate,  nor  his  property.  But  it 
was  paid  by  him  voluntarily,  upon  his  own 
application  and  request,  and  he  received 
from  the  city  a  privilege  that  he  did  not 
have, — a  license  to  retail  liquor.  And  we 
are  unable  to  see  that  the  plaintiff  has  any 
legal  or  equitable  right  to  recover  it  back, 
even  if  the  city  had  no  right  to  grant  the 
license,  and  certainly  he  has  none,  if  the 
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city  had  this  right.  The  plaintiff's  right  to 
recover,  if  he  has  such  right,  must  rest  upon 
the  moral  obligatiou  the  city  is  under  to  re- 
pay tfiis  money.  And  we  would  hold  that 
if  the  city  had  no  right  to  issue  these  li- 
censes, but  did  so  without  authority,  and 
they  were  of  no  value  to  the  intestate,  the 
money  was  wrongfully  paid,  and  there 
would  be  a  moral  obligation  to  return  it. 

This  presents  the  question  as  to  whether 
the  defendant  was  authorized  to  issue  li- 
censes to  parties  to  carry  on  the  business  of 
a  retailer  of  spirituous  liquors  outside  of 
the  corporate  limits.  The  manufacture  and 
sale  of  spirituous  liquors  are  looked  upon 
with  disfavor,  if  not  regarded  as  the  enemy 
of  public  morals  and  good  government,  and, 
being  so  regarded,  they  are  held  to  be  sub- 
ject to  the  police  power  of  the  government, 
and  may  be  suppressed  or  regulated  by  the 
legislative  authority.  It  has  been  so  held 
by  this  court  in  State  v.  Barringer,  110  N. 
C.  525,  14  S.  £.  781,  and  many  other  cases. 
And,  where  it  is  not  entirely  prohibited,  it 
may  be  taxed,  as  a  means  of  regulating  and 
controlling  its  sale  and  use.  Emerich  v.  In- 
dianapolis, 118  Xnd.  279,  20  N.  E.  795.  And 
while  the  general  taxing  power,  exercised 
for  the  purpose  of  raising  money  for  the 
purpose  of  government,  does  not  fall  under 
the  police  power,  yet  the  right  to  tax  may  be 
resorted  to  as  a  means  of  enforcing  the  po- 
lice powers  of  the  government.  The  fact 
that  it  is  thus  ta^ed  makes  it  none  the  less 
a  police  regulation.  The  state  having  the 
right  to  prohibit  or  regulate  this  traffic,  it 
has  the  right  to  authorize  its  municipali- 
ties, which  are  subdivisions  and  a  part  ^f 
the  state,  to  do  so.  This  is  the  settled  doc- 
trine in  this  state,  and  every  town  has  this 
taxing  power  (where  the  sale  is  not  pro- 
hibited), and  the  most,  if  not  all,  of  them 
are  exercising  this  power.  Its  sale  is  en- 
tirely prohibited  by  means  of  special  legis- 
lation in  many  towns  and  localities.  This  is 
done  under  the  exercise  of  the  police  power, 
owing  to  the  evil  tendency  of  the  business, 
and  could  not  be  done  to  other  Intimate 
businenses  which  have  no  evil  tendencies. 

It  therefore  only  remains  to  be  seen 
whether  the  fact  that  the  intestate's  busi- 
ness was  outside  of  the  corporate  limits, 
but  within  1  mile  of  them,  makes  any  differ- 
ence: or,  in  other  words,  whether  the  legis- 
lature could  restrict  the  sale  for  1  mile 
around  the  city  limits,  unless  the  party  en- 
gaging in  it  procured  a  license  from  the  city 
authorities.  It  seems  to  us  that  the  state- 
ment of  this  proposition  affords  the  answer 
in  the  affirmative.  The  legislature  may 
prohibit  such  sales  in  the  whole  state  or 
any  part  of  its  territoiy.  It  had  the  right 
to  have  absolutely  prohibited  the  intestate, 
or  anyone  else,  from  selling  liquor  within  1 
mile  of  the  corporate  limits  of  the  city  of 
Raleigh.  This  it  did,  unless  the  party  sell- 
ing obtained  a  license — permission  to  do  so 
— from  the  city  authorities.  And,  instead 
of  this  right  to  do  so  with  the  permission 
of  the  city  authorities  being  a  restriction, 
its  effect  was  to  relax  the  prohibitory  rule, 
and  to  grant  him  a  right  he  did  not  other- 
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wise  have.  The  law  allowing  him  to  get  a 
license  from  the  city  took  nothing  from  him, 
imposed  no  duty  upon  him;  it  only  gave 
him  an  option, — a  right  to  take  the  license 
and  pay  the  tax,  or  not.  How  he  was  dam- 
aged by  having  this  privilege — this  option 
— ^which  he  chose  to  accept,  we  are  unable  to 
see.  But  it  seems  to  us  that  there  were 
good  reasons  for  this  provision  in  the  law, 
requiring  those  carrying  on  this  business 
within  1  mile  of  the  city  limits  to  pay  the 
tax.  The  liquor  traffic  was  restricted  in  the 
city  by  the  imposition  of  a  tax  and  a  li- 
cense; and  it  would  have  been  a  poor  pro- 
tection to  the  city  to  regulate  and  restrict 
its  sale  in  the  city,  when,  by  crossing  the 
line,  it  could  be  sold  without  restriction. 
It  was  probably  thought  to  be  too  stringent 
not  to  allow  any  sales  to  be  made  within  the 
suburban  territory,  and  this  provision  put 
them  on  the  same  footing  with  those  doing 
business  within  the  city  limits.  It  was  con- 
tended that  it  was  unjust,  because  the  in- 
testate did  not  have  the  protection  of  the 
city  government.  But  it  does  not  seem  to 
us  this  argument  helps  the  plaintiff,  when 
it  is  seen  that  the  object  of  the  restriction 
was  to  protect  the  city.  It  is  said  in  Emer- 
ich V.  IndianupoUa,  118  Ind.  279,  20  N.  E. 
795:  "It  is  now  established  law  that  the 
legislature  has  power  to  impose  restrictions 
upon  the  sale  of  intoxicating  liquors,  and 
to  empower  municipal  corporations  to  lay  a 
special  license  tax  upon  persons  engaged  in 
the  business  of  dram  selling  [citing  Lutz  v^ 
Craicfordsville,  109  Ind.  466,  10  N.  E.  411 ; 
Frankfort  v.  Aughe,  114  Ind.  77,  15  N.  E. 
802].  The  legislature  has  the  power,  as 
was  demonstrated,  to  determine  over  what 
territory  the  jurisdiction  of  a  municipal  cor- 
poration shall  extend.  .  .  .  Liquor-sell- 
ers are  subject  to  the  payment  of  a  special 
taw,  because  the  object  of  this  class  of  legis- 
lation is  to  restrict  the  business,  and  not  be- 
cause its  object  ia  to  secure  to  the  liquor 
sellers  the  benefit  or  protection  of  the  tnu- 
nicipal  government.  The  liquor  seller  is 
compelled  to  pay  a  special  taw  in  the  form  of 
a  license  fee  in  order  that  the  business  may 
be  restricted  to  fewer  persons.  .  .  .  The 
theory  of  the  legislation  upon  this  subject 
is  that  the  business  is  one  which  requires 
restraint,  because  it  is  harmful  to  society. 
.  .  .  There  is  therefore  no  just  reason 
for  affirming  that  a  person  who  can  secure 
no  benefit  from  the  mvnicipal  government 
should  be  exempt  from  the  special  tax  im- 
posed upon  those  who  engage  in  the  business 
of  selling  liquor."  (The  italics  in  the  above 
quotation  are  ours.)  Black  on  Intoxicat- 
ing Liquors  (§  229)  says:  "A  licensing 
ordinance  is  effective  as  against  one  selling 
liquor  within  the  territorial  jurisdiction  of 
the  municipality,  though  outside  its  corpo- 
rate limits."  (Italics  ours.)  In  Lutz  v. 
Craicfordsville,  109  Ind.  467,  10  N.  E.  411, 
where  the  legislature  authorized  that  city 
to  tax  dealers  in  intoxicating  liquors  in 
said  city  and  for  2  miles  outside  its  corpo- 
rate limits,  the  act  was  held  to  be  valid,  the 
court  saying:  "The  grant  of  authority  to 
regulate*  is  generally  construed  as  confer- 
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ring  as  an  incidental  power  the  authority  to 
exact  a  license  tax,  .  .  .  The  legisla- 
ture has  power  to  determine  what  the  terri- 
torial jurisdiction  of  the  political  subdivi- 
aions  of  the  state  shall  be.  Judge  Dillon 
sajR,  with  the  exception  of  certain  consti- 
tutional limitations  presently  to  be  noticed, 
the  power  of  the  legislature  over  such  cor- 
porations is  supreme  and  transcendent;  it 
may  erect,  change,  divide,  and  even  abolish, 
them  at  pleasure,  as  it  deems  the  public 
good  to  require.'  1  Dill.  Mun.  Corp.  3d  ed. 
§  64.  It  is  certainly  within  the  power  of 
the  legislature  to  declare  that  no  unlicensed 
dramshop>i  shall  be  kept  within  a  designated 
number  of  feet  of  the  corporate  limits. 
...  If  the  legislature  has  any  power  at 
all  to  designate  limits  over  which  the  re- 
striction of  municipal  corporations  shall  ex- 
tend, then,  necessarily,  the  subject  must  be 
within  its  discretion,  and,  if  this  be  so,  its 
judgment  upoti  the  question  must  he  con- 
clusive," lliese  authorities  are  in  harmony 
with  Broadfoot  v.  Fayetteville,  121  N.  C. 
418,  39  L.  R.  A.  246,  28  S.  E.  516. 
We  think  we  have  successfully  shown,  by 


reason  and  authority,  that  the  city  of  Ra- 
leigh had  power  to  grant  the  plaintiff's  in- 
testate the  license  it  did  to  sell  liquor  out- 
side the  corporate  limits  and  to  receive  from 
him  the  taxes  he  paid  therefor;  and  that 
the  defendant  is  under  no  legal,  equitable, 
or  moral  obligation  to  return  or  pay  them 
back.  The  defendant,  in  our  opinion,  had 
the  same  authority  and  right  to  receive  this 
tax  from  the  plaintiff's  intestate,  upon  issu- 
ing license  to  him,  that  it  had  to  receive  the 
tax  from  any  liquor  dealer  within  the  cor- 
porate limits,  upon  issuing  to  him  a  license. 
If  the  legislature  can  require  the  city  to  pay 
this  claim  of  the  plaintiff,  it  might  be  re- 
quired to  return  to  every  liquor  dealer  in 
the  city  every  dollar  it  has  received  from 
them  for  liquor  licenses,  if  the  legislature 
should  so  direct,  by  passing  a  similar  stat- 
ute to  that  effect.  We  are  therefore  of  the 
opinion  that  the  plaintiff  has  no  cause  of 
action  and  cannot  recover. 

The  judgment  of  the  court  below  i«  re- 
versed. 

Douglas,  J,,  duhitante* 
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T.   W.   SINGLETON 

17. 

L.  G.  BENTON  et  al. 
(114  Ga.  548.) 

*1.  A  claim  arialuir  oat  of  an  tlleffal 
tranicactlon  Is  not  a  legitimate  subject- 
iiiatt»*r  for  submission  to  arbitrators,  and 
an  award  founded  thereon  is  a  mere  nullity. 

a.  The  doctrine  of  comity  of  staten 
cannot  be  invoked  in  aid  of  mich  an  award. 

*Headnotes  by  Lumpkin,  P.  J. 


3.  The  only  leval  remedy  open  to  one 
^nrlio  seeks  to  comiiel  an  aarent  to  ac- 
count for  funds  furnished  him  for  an  illegal 
purpose  is  an  action  in  assumpsit  to  re- 
cover 80  much  of  the  money  as  was  not  act- 
ually used  by  him  in  carrying  such  purpose 
into   eflPect. 

4.  In  no  case  ^nrlll  the  supreme  court 
undertake  to  pass  upon  questions 
prpsonted  by  a  bill  of  exceptions,  when  an 
adjudication  of  them,  even  though  favor- 
able to  the  plalntiir  In  error,  could  not  pos- 
sibly  result  In  any  practical  benefit  to  him. 

(February  4,  1902.) 


NoTB. — Kffect  of  award  upon  claim  arising  out 
of  illegal  transaction. 

L  In  general,  181. 

n.  The  illegal  transaction  which  has  been  the 
subject  of  arbitration,  181. 

a.  An  evasion  of  public  statutes. 

1.  The  general  rule,  181. 

2.  Davis  V.   Wentworth,   182. 

b.  Private    agreement    as    to    coats    in 

criminal  case,  182. 
€,  Composition  of  felony,  182. 

d.  Gaming  agreements,   182. 

1.  Futures,  182. 

2.  Horse  race,  183. 

e.  Confederate  treasury  notes  as  consid- 

eration, 183. 

f.  Variant     decisions    distinguished     by 

reference  to  statutes,  183. 
in.  Conclusion,  183. 

I.  In  generak 

As  stated  hy  a  pioneer  text  writer,  this  is  a 
branch  of  the  law  of  arbitration  and  award  in 
wliich  cases  "seldom  occur,  or  are  seldom  lilcely 
to  occur,  in  practice,"  and  cases  of  this  kind 
are  within  the  rule  that  "an  award  of  some- 
thin;:  to  be  done  which  is  impossible,  nnrea- 
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sonnbic,  or  illegal,  or  of  no  advantage  to  either 
party.  Is  bad.*'  Watson,  Arbitration  &  Award, 
London,  IS.'iO,  p.  187. 

II.  The  illegal  transaction  which  has  been  the 
subject  of  arbitration. 

When  the  subject-matter  of  an  award  is 
clearly  Illegal,  no  binding  award  can  be  made. 
Ilusseil,  Power  &  Duty  of  Arbitrator,  6. 

a.  An  evasion  of  public  statutes. 

1.  The  general  rule. 

It  has  been  held  that  where  one  seeks  to 
avail  himself  of  a  partnership  agreement  to 
carry  on  an  insurance  business  In  a  manner 
contrary  to  law,  by  securing  the  enforcement 
of  an  award  upon  it,  the  court  will  set  such 
award  aside.  Aubert  v.  Maze  (1801)  2  Bos. 
&  P.  371.  In  this  case  Lord  I^ldon,  Ch.  J.,  re- 
viewed the  earlier  and  conflicting  decisions  on 
the  force  of  agreements  for  the  prosecution  of 
unlawful  business.  He  concluded  that  while 
the  courts  were  loath  to  set  an  award  aside,  if 
the  agreement  upon  which  It  was  based  was 
found  upon  examination  to  be  void  or  unen- 
forceable. It  was  already  regarded  as  a  matter 
of  course  that  the  award  was  of  no  effect. 
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CROSS  WRITS  of  error  to  the  Superior 
Court  for  Jasper  County  to  review  a 
judgment  in  plaintiflf's  favor  for  a  les3 
amount  than  demanded  in  an  action 
brought  to  enforce  an  award  of  the  amount 
alleged  to  be  due  on  a  contract  for  the  pur- 
chase of  cotton  on  margin;  the  plaintiff  ex- 
cepting to  BO  much  as  refused  to  allow  prof- 
its on  the  transaction^  and  defendants  ex- 
cepting to  so  much  as  permitted  plaintiff 
to  recover  anything.  Reversed  on  defend- 
ants' icrit  of  error. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  D.  Kilpatriok  and  Greene 
F.  Johnson  for  Benton  &  Brother. 

Messi's.  Tomer  Sc  Preston  contra. 

Iinmpkin,  P.  J.,  delivered  the  opinion  of 
the  court: 

An  action  was  brought  by  T.  W.  Single- 
ton against  the  firm  of  L.  0.  Benton  &  Bro., 
the  purpose  of  which  was  to  enforce  a  com- 
mon-law award,  which,  the  plaintiff  alleged, 
was  the  outcome  of  a  voluntary  submission 
to  arbitration  of  "certain  differences  grow- 


ing out  of  a  transaction  had  between"  him- 
self and  that  firm  with  regard  to  the  pur- 
chase, for  his  benefit,  of  "certain  cotton  in 
the  city  of  New  York."  Attached  as  an 
exhibit  to  his  petition  was  what  purported 
to  be  a  copy  of  a  submission  in  writing 
covering  the  matters  in  controversy,  ana 
signed  by  himself  and  Benton  &  Bro.  It 
disclosed  the  following  state  of  facts:  In 
February,  1899,  Singleton  placed  in  the 
hands  of  Benton  &  Bro.  $265,  with  instruc- 
tions to  buy  for  his  "account,  through  Lath- 
am, Alexander,  &  Co.,  100  bales  of  October 
cotton,  as  per  contract  of  the  New  York 
Cotton  Exchange."  A  purchase  of  100 
bales  "at  6.11"  was  accordingly  made.  "To 
protect  this  contract,  the  $265.  deposited 
with  Benton  &  Bro.  was  to  be  used."  Cer- 
tain correspondence  passed  between  Single- 
ton and  his  brokers  with  regard  to  his  plac- 
ing in  their  hands  an  additional  "margin" 
to  meet  a  contemplated  decline  in  the  mar- 
ket price  of  cotton  for  October  delivery, 
and  he  eventually  sent  them  ''$35,  to  be 
used     as     margins."    This     correspondence 


And  the  Pennsylvania  supreme  court,  In 
Maybin  v.  Coulon  (1804)  4  Dall.  208,  1  L.  ed. 
841,  held  that,  as  no  court  of  Justice  can  lend 
Its  aid,  at  any  time  or  In  any  degree,  to  re- 
cover a  debt  originating  in  a  perniciously  Il- 
legal transaction,  it  would  set  aside  a  referee's 
award  of  certain  amounts  to  be  dae  an  Ameri- 
can citizen  for  assisting  an  alien  to  evade  the 
registry  and  custom  laws,  by  allowing  such 
alien's  business  to  be  conducted  under  the  cit- 
izen's name. 

By  act  of  Congress  approved  June  20,  1878 
(20  U.  S.  Stat,  at  L.  243),  it  was  declared  un- 
lawful for  any  attorney,  agent,  or  other  per- 
son to  demand  or  receive  for  his  services  in  a 
pension  case  a  greater  sum  than  $10.  While 
that  act  was  In  force  a  pension  claimant  ver- 
bally agreed  to  pay  his  claim  agent  an  amount 
in  excess  of  $10  if  his  pension  was  allowed. 
The  claim  was  allowed,  and  the  $10  fee  paid. 
The  remainder  of  the  agent's  claim  was  sub- 
mitted to  arbitrators,  a  portion  of  their  award 
in  favor  of  the  agent  was  paid,  and  action  was 
brought  in  assumpsit  for  the  remainder.  In 
the  circuit  court  of  Michigan,  where  the  case 
was  tried  without  a  jury,  the  defei^dant  re- 
covered back,  by  way  of  set-off,  the  amount  al- 
ready paid,  and  costs,  and  judgment  was  sub- 
sequently entered  therefor.  Upon  appeal  to 
the  supreme  court  it  was  unanimously  held : 
(1)  Since  a  claim  which  is  Illegal  and  abso- 
lutely forbidden  by  statute  cannot  lawfully  be 
made  the  subject  of  arbitration,  in  an  action 
upon  such  a  claim,  it  Is  not  error  to  rule  out 
testimony  upon  the  subject  of  an  award  there- 
on ;  and  (2)  to  disallow  an  amendment  offered 
by  plaintiff's  counsel  to  his  bill  of  particulars 
•for  the  purpose  of  supporting  testimony  relat- 
ing to  the  amount  awarded.  Hall  v.  Kimmer 
(1886)   61  Mich.  269,  28  N.  W.  96. 

2.  Davis  V.  Wentioorth, 

In  the  anomalous  case  of  Davis  ▼.  Went- 
worth  (1845)  17  N.  H.  567,  plaintiff  sued  upon 
an  award  of  the  price  of  liquors  sold  In  viola- 
tion of  law.  The  court  held  that  this  case  was 
not  within  the  rule  that  a  party  cannot  be 
heard  in  a  court  of  Justice,  who  bases  his  right 
to  recover  upon  a  violation  of  the  law,  since 
the  parties  had  submitted  their  controversy  to  a 
tribunal  which  was  at  liberty  to  disregard  the 
law,  and  make  its  own  view  of  the  equity  be- 
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tween  the  parties  the  guide  to  Its  decision 
(Greenough  v.  Rolfe,  4  -N.  H.  357),  and  the 
court  would  not  disturb  the  award  in  the  ab- 
sence of  corruption  or  mistake. 

But,  as  said  by  Lumpkin,  P.  J.,  In  Sinolb- 
TON  V.  Benton,  It  would  seem  that  no  court 
charged  with  the  imperative  duty  of  at  all 
times  giving  effect  to  laws  grounded  upon  pub- 
lic policy  should  ever  refuse  to  receive  proof 
that  the  award  grew  out  of  claims  contrary  to 
public  policy. 

See  opinion  of  Lord  Eldon  In  Aubert  v.  Maze 
(1801)  2  Bos.  &  P.  371,  supra,  II.  a,  1. 

b.  Private  agreement  as   to  costs  in  criminal 
case. 

It  is  against  public  policy  to  allow  parties 
to  settle  between  themselves,  as  a  private  mat- 
ter, the  question  of  liability  for  costs  In  a 
pending  criminal  prosecution  conducted  by  the 
commonwealth  against  one  of  them  for  larceny 
from  the  other's  farm  during  the  former's  ten- 
ancy, and  therefore  the  matter  is  not  a  sub- 
ject for  arbitration ;  and  an  award  thereon  Is 
void  and  cannot  be  recovered  in  an  action  at 
law.  Harrington  v.  Brown  (1865)  9  Allen, 
579. 

c  Composition  of  felony. 

In  an  early  Georgia  case  it  was  held  that 
no  action  could  be  maintained  upon  an  award 
f(Ainded  upon  the  composition  of  felony.  Levy 
V.  Ross  (1810)   T.  U.  P.  Charlt.   (Ga.)   292. 

d.  Oaming  agreements. 

An  award  springing  out  of  an  illegal  gam- 
ing contract,  which  no  court  can  enforce, 
stands  on  no  higher  ground  than  the  contract 
itself.  The  contract  is  not  purged  of  illegal- 
ity by  the  award  ;  and  when  the  contract  is 
illegal  and  against  public  policy,  an  award 
based  thereon  Is  likewise  void,  and  will  not  be 
enforced  in  a  court  of  law.  Fain  v.  Ueaderick 
(1867)  4  Coldw.  327. 

1.  Futures, 

In  SiNOLRTON  V.  Benton  a  principal  brought 
an  action  against  his  broker  to  enforce  a  com- 
mon-law award  of  margins  and  profits  due  to 
the  plaintiff  as  the  result  of  a  speculation  in 
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showed  on  Its  face  that,  acting  through 
them,  he  was  simply  undertaking  to  specu- 
late in  "cotton  futures."  He  gave  them 
certain  instructions  with  regard  to  conduct- 
ing the  speculation  in  his  behalf,  and  the 
point  in  controversy  was  whether  or  not, 
in  view  of  these  instructions,  they  were  au- 
thorized to  have  his  "contract  closed  out  at 
0.54  on  stop  order,"  as  they  reported  to  him 
had  been  done.  They  agreed  with  Single- 
ton to  submit  this  controversy  to  Latham, 
Alexander,  &  Co.,  of  New  York  city,  and  to 
abide  by  such  decision  as  that  firm  might 
render  in  the  premises.  There  was  also  at- 
tached as  an  exhibit  to  the  plaintiff's  pe- 
tition a  copy  of  the  award  which  he  alleged 
had  been  rendered  in  his  favor  by  Latham, 
Alexander,  &.  Co.  The  conclusion  therein 
announced  was  "that  Benton  &  Bro.  had  no 
right  to  sell  out  Singleton's  cotton,  because 
the  price  never  declined  to  the  stop-order 
limit,  5.54,"  and  consequently  they  were  li- 
able to  account  to  him,  not  only  for  the  $300 
deposited  with  them  as  "margins,"  but  also 
for  the  sum  of  $280,  the  amount  of  profits 


which  he  would  have  re?.Iized  had  not  his 
brokers  violated  his  instructions  to  them, 
inasmuch  as  "the  average  price  of  October 
contracts  on  September  26th  (notice  day) 
was  6.69,"  and  Singleton  "would  probably 
have  sold  [his  cotton]  out,  rather  than  take 
it  and  pay  for  it."  A  demurrer  was  filed 
by  Benton  &  Bro.,  in  which  the  point  was 
made  that  "it  appears  from  said  petition 
and  the  exhibits  made  a  part  thereof  that 
the  matters  submitted  to  arbitration"  grew 
out  of  certain  illegal  transactions  connected 
with  the  purchase  and  sale  "of  what  is 
commonly  called  'cotton  futures;*"  and,  , 
this  being  so,  the  alleged  rights  and  equi- 
ties of  the  parties  with  respect  thereto 
could  "not  be  legally  made  the  subject  of  " 
a  submission,  the  award  itself  is  void,  and 
plaintiff  cannot  maintain  his  action  there- 
on." The  defendants  also  filed  an  answer, 
in  which  the  illegality  of  the 'transactions 
referred  to  was  alleged,  and  in  which  the 
defense  was  set  up  that  for  the  reasons 
just  stated  the  award  sued  upon  was  a  nul- 
lity.   To  this  answer  the  plaintiff  demurred 


eotton  fatnres,  and  the  court  held  that  the 
award  was  of  no  legal  effect,  and  that  the 
plaintiff  was  without  remedy,  unless  in  as- 
sampsit  for  money  actually  advanced. 

So,  where  a  dispute  arose  between  a  stock 
jobber  and  his  broker  regarding  the  amount  of 
differences  due  the  former,  the  matter  was  re- 
ferred to  an  arbitrator,  and  the  amount  deter- 
mined. Subsequently  the  jobber  drew  on  the 
broker  and  indorsed  the  bill  to  the  arbitrator, 
who  sued  thereon.  The  court,  by  Lord  Kou- 
yon,  Ch.  J.,  held  that,  since  the  bill  was  given 
tor  the  differences,  no  action  could  have  been 
brought  upon  It,  and  as  it  was  Indorsed  to  one 
knowing  of  the  illegal  contract  on  which  it 
was  founded,  he  could  not  be  allowed  to  re- 
cover in  a  court  of  law.  Steers  v.  Lashley  (35 
€€0.  III.)  6  T.  R.  61. 

2.  Horse  race, 

Haley  v.  Long  (1823)  Peck  (Tenn.)  93,  was 
an  action  on  a  note  given  in  performance  of  an 
award  for  money  won  on  a  horse  race,  which 
eould  not  be  recovered  because  the  statute  de- 
clared void  a  contract  for  payment  of  money 
so  won,  and  made  it  a  penal  offense  to  insti- 
tute a  suit  therefor.  Wythe,  J.,  said :  '*How 
far  does  the  giving  the  second  note  cure  the 
illegality  of  the  first  note,  or  leave  In  the  back- 
ground the  original  Illegal  consideration?  The 
books  show  that  a  new  security  taken  In  lieu 
of  another  void  for  usury  or  gaming  is  equally 
Invalid  [not  only]  in  the  hands  of  the  party 
to  the  first  illegal  transaction,  but  in  the  hands 
of  a  bona  fide  holder.  .  .  .  George  v.  Stan- 
I47.  4  Taunt.  683,  .  .  .  proves  that  the 
original  Illegal  consideration  contaminates  the 
•obseqnent  superstructure,  whether  Immediate 
or  remote,  whether  continued  in  the  same  form, 
or  transformed  into  another  form,  so  that  the 
party  is  cognizant  of  the  ground  of  the  pro- 
c(>edJDg."  The  learned  Ju^ge  then  points  out 
that  while  great  latitude  will  be  given  to  arbi- 
trators (Young  V.  Walter,  9  Ves.  Jr.  366), 
precedent  establishes  that  an  award  cannot 
make  that  legal  which  the  law  declares  void: 
end  the  court  holds  that  a  bond  given  on  an 
award  made  in  pursuance  of  an  order  of  court 
la  an  action  founded  on  another  bond  given  for 
a  gaming  consideration,  will  l>e  held  void  on 
tb«  plea  of  the  defendant. 
58  L.  R.  A. 


e.  Confederate  treasury  notes  €U  oonsideration. 

An  award  which,  upon  its  face,  shows  that 
it  is  founded  upon  a  note  the  consideration  for 
which  was  Confederate  treasury  notes,  is  sim- 
ply void,  since  it  Is  the  result  of  an  attempt  to 
do  that  which  Is  not  only  forbidden  by  law, 
but  which  the  parties  themselves  cannot  law- 
fully do.  Said  Hawkins,  J.,  the  contrary  rule 
can  be  approved  on  neither  principle  nor  au- 
thority, since  "so  to  declare  the  law  would  be 
to  hold  that,  by  the  device  of  resorting  to  this 
domestic  tribunal,  public  policy,  and  the  Inter- 
ests of  the  public  under  the  Constitution,  laws, 
and  government  of  the  United  States  may  be 
defeated  and  Ignored,  and  a  policy  wholly  Inim- 
ical thereto  substituted,  which  the  courts  of 
the  country  are  bound  to  enforce."  Hale  v. 
Sharp   (1867)   4  Coidw.  275. 

f.  Variant  decisions  distinguished  by  reference 

to  statutes. 


It  was  held  in  Goodwin  v.  Yarbrough  (1827) 
1  Stew.  (Ala.)  152,  that  an  award  will  not  be 
set  aside  because  based  upon  a  matter  which  Is 
not  a  legal  cause  of  action.  But  the  laws  of 
the  state  provide  (Acts  1824,  p.  11)  that  no 
such  award  should  be  subject  to  be  reversed  or 
set  aside  for  informality  or  other  cause.  If 
the  subject-matter  of  the  reference  be  decided, 
unless  It  appears  satisfactorily  to  the  court  be- 
fore whom  it  may  be  returned,  to  have  been 
obtained  by  evident  partiality,  bribery,  corrup- 
tion, or  other  undue  means. 

And  an  award  settling  a  prosecution  for  as- 
sault and  battery  is  not  necessarily  void  when 
within  an  act  of  assembly  facilitating  the  set- 
tlement of  prosecutions  of  that  nature.  Noble 
V.  Peebles  (1825)   18  Serg.  &  R.  319. 

III.  Conclusion. 

The  weight  of  authority,  therefore.  Is  with 
Singleton  v.  Benton,  in  holding  that  an 
award  upon  a  claim  arising  out  of  an  Illegal 
transaction  stands  upon  no  higher  ground  than 
the  original  claim,  and  when  the  original  claim 
would  be  unenforceable  at  law,  a  supervening 
award  will  likewise  be  unenforceable. 

L.  D.  W. 
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on  the  ground  that  the  plea  therein  made 
came  too  late,  the  same  not  having  "been 
submitted  to  the  arbitrators  before  the 
award  was  made  and  published,"  and  conse- 
quently the  defendants  were  "estopped  by 
the  award  from  setting  up  this  defense." 
After  argument  had  upon  the  questions 
thus  presented  for  determination,  the  trial 
judge  ruled  as  follows:  "The  demurrer  of 
the  defendants  to  the  petition  of  the  plain- 
tiff, as  far  as  the  cause  relates  to  the  collec- 
tion by  suit  on  award  of  profits  on  the  cot- 
ton contract,  is  sustained,  and  overruled 
aa  to  the  collection  of  the  margins  awarded, 
viz.,  $300.  The  demurrer  of  plaintiff  to  de- 
fendants' plea,  setting  up  the  illegality  of 
the  contract,  and  of  t£e  submission  to  arbi- 
tration, and  of  the  award  itself,  so  far  as 
same  relates  to  the  collection  of  profits  on 
the  contract,  is  overruled,  and  sustained  as 
to  the  margins  awarded,  viz.,  $300."  The 
court  thereupon  directed  a  verdict  in  favor 
of  the  plaintiff  for  the  principal  sum  of 
$300,  besides  interest.  The  case  is  here  for 
review  upon  two  bills  of  exceptions, — one 
sued  out  by  Benton  &  Bro.,  in  which  com- 
plaint is  made  that  their  demurrer  was  not 
sustained  in  toto;  and  the  other  by  Single- 
ton, wherein  error  is  assigned  upon  the  re- 
fusal of  the  court  "to  strike  all  of  the  plea 
of  defendants,"  and  upon  the  direction  of  a 
Terdict  for  only  $300  principal,  instead 
of  $580,  the  full  amount  of  principal,  for 
which  suit  was  brought 

1.  Upon  the  hearing  before  this  court, 
counsel  for  Singleton  insisted  that  Benton 
ft  Bro.  were  concluded  by  the  award  made 
against  them,  inasmuch  as  it  had  all  the 
binding  force  and  effect  of  a  judgment  ren- 
dered by  a  court  of  competent  jurisdiction. 
In  this  connection  the  case  of  Owens  v. 
Van  Winkle  Qin  d  Mach,  Co.  96  Ga.  408, 
31  L.  R.  A.  767,  23  S.  E.  416,  was  cited  and 
relied  on  in  support  of  the  proposition  that 
a  judgment  rendered  in  a  suit  upon  a 
promissory  note  was  conclusive  upon  parties 
and  privies,  even  though  such  note  may  have 
been  "founded  upon  a  gaming  considera- 
tion." We  recognize  as  sound  the  doctrine 
upon  which  the  decision  in  that  case  was 
baaed.  As  was  pointed  out  by  Mr.  Justice 
Atkinson,  who  delivered  the  opinion  of  the 
court:  "In  this  state  we  have  no  statute 
which  renders  void  judgments  founded  on 
debts  based  upon  a  gaming  consideration, 
and,  if  that  defense  be  relied  upon  to  de- 
feat an  action,  it  must  be  pleaded  as  any 
other  at  common  law;  and,  if  the  defend- 
ant suffer  judgment  to  go  against  him,  the 
debt  of  the  plaintiff  stands  purged  of  its 
impurity,  and  the  defendant  is  thereafter 
concluded."  As  our  courts  are  charged  with 
the  duty  of  determining  whether  contracts 
which  they  are  called  upon  to  enforce  do  or 
do  not  contravene  the  declared  public  pol- 
icy of  this  state,  it  could  not,  in  a  given 
case,  however  erroneous  might  have  boon  a 
decision  in  this  regard  therein  rendered,  be 
seriously  urged  that  tlie  court  was  without 
jurisdiction  in  the  premises.  But  it  by  no 
means  follows  that  any  conclusion  which  a 
board  of  arbitrators  may  reach  with  respect 
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to  such  matters  is  likewise  final  and  con- 
clusive. On  the  contrary,  while  the  law 
favors  the  submission  to  arbitration  of  dis- 
putes arising  between  individuals  over  pri- 
vate matters  as  to  which  they  alone  are  con- 
cerned, the  submission  to  arbitrators  of 
questions  in  which  the  public  at  large  is 
interested  is  not  only  discountenanced,  but 
positively  forbidden.  Thus,  "parties  can- 
not submit  to  arbitration  the  question  of 
the  liability  of  a  person  to  a  criminal  prose- 
cution, or  matters  of  an  illegal  nature,  or  a 
claim  which  is  absolutely  forbidden  by 
statute."  6  Lawson,  Rights,  Rem.  &  Pr. 
§  3306.  To  the  same  effect,  see  Morse, 
Arbitration,  53,  and  2  Am.  &  Eng.  Enc.  Law, 
2d  ed.  pp.  557,  558.  "When  the  subject- 
matter  IS  clearly  illegal,  no  binding  award 
can  be  made."  Russell,  Power  &  Duty  of 
Arbitrator  (Law  Lib.)  6.  That  is  to  say, 
"where  the  matters  submitted  are  dearly 
illegal  in  their  character,  or  such  as  cannot 
properly  be  the  subject  of  a  submission, 
the  award  itself  is  void,  and  no  proceedings 
can  be  taken  on  it."  2  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  558,  note  1,  citing  Steers  v. 
Lashley,  6  T.  R.  61,  and  Thorp  v.  Cole,  4 
Dowl.  457,  2  Cromp.  M.  &  R.  367,  in  error 
1  Mees.  &  W.  531.  Both  of  these  cases 
sustain  the  proposition  in  support  of  which 
they  are  cited.  In  the  former  of  them  the 
following  facts  appeared:  "A,  being  em- 
ployed as  a  broker  for  B  in  stock-jobbing 
transactions,  paid  the  differences  for  him. 
A  dispute  arising  between  them  respecting^ 
the  amount  of  A*s  demand,  the  matter  was 
referred  to  C,  who  awarded  £306  to  be  due. 
on  which  A  drew  on  B  for  £100,  part  of 
the  above,  and  indorsed  the  bill  to  C  after 
B  had  accepted  it*."  In  view  of  these  facts 
the  court  treated  the  award  as  a  nullity, 
and  "held  that  C  could  not  recover  on  the 
bill,"  he  knowing  of  the  illegality  of  the 
trajisactions  between  B  and  his  broker,  "for 
he  was  the  arbitrator  to  settle  their  ac- 
counts." Another  case  precisely  in  point  ia 
that  of  Atihcrt  v.  Maze,  2  Bos.  &  P.  371. 
There  it  appeared  that  a  partnership  was 
formed  for  the  purpose  of  carrying  on  an 
insurance  business  in  a  manner  forbidden 
by  statute.,  and  one  of  the  members  of  the 
firm  sought  to  compel  his  partner  to  share 
with  him  losses  incurred  in  conducting  this 
illegal  enterprise.  The  matter  was  referred, 
klong  with  other  differences  between  the 
parties,  to  an  arbitrator,  who  rendered  an 
award  in  favor  of  the  partner  who  had  ad- 
vanced the  money  necessary  to  settle  these 
losses.  As  these  facts  were  disclosed  by 
the  award  published  by  the  arbitrator,  the 
coui*t  held  that,  in  so  far  as  this  matter  of 
dispute  was  concerned,  the  award  was  with- 
out binding  force  or  effect.  There  are  also 
numerous  decision^  along  the  same  line  ren- 
dered by  the  courts  of  this  country.  In  the 
case  of 'Hall  v.  Kimmer,  61  Mich.  269,  28  N. 
W.  90,  which  was  "a  suit  to  recover  com- 
pensation in  excess  of  that  allowed  by  law 
ifor  procuring  a  pension,"  the  plaintiff  re- 
lied upon  "an  alleged  award  by  arbitrators 
to  whom  the  claim  was  submitted  by  the 
parties,"  but  the  trial  judge  refused  to  al- 
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low  proof  thereof  to  be  made.  In  passing 
upon  the  question  whether  or  not  this  rul- 
ing was  erroneous,  the  supreme  court  dis- 
posed of  the  matter  by  saying :  The  claim, 
being  Illegal  under  the  Fwieral  statute, 
could  not  lawfully  be  made  the  subject  of 
arbitration.  The  decision  pronounced  in 
Wyatt  Y.  Benson,  23  Barb.  327,  is  also  per- 
tinent, the  same  being  as  follows:  "A  re- 
ligious corporation,  not  having  the  power 
to  sell  its  real  estate  without  the  consent  of 
the  supreme  court,  cannot  submit  the  ques- 
tion of  sale  to  any  other  tribunal;  and,  if 
an  arbitrator  is  chosen,  and  he  decides  that 
the  property  shall  be  sold,  his  award  is  not 
binding  on  anyone,  and  gives  no  authority 
to  make  the  sale."  A  Virginia  case — that 
of  Beverley  v.  Rennolds,  Wythe  Ch.  (Va.) 
121 — aflfords  authority  for  the  proposition 
that  an  award  condemning  a  party  to  pay 
damages  for  refusing  to  ratify  an  illegal 
and  fraudulent  contract  is  not  binding,  and 
relief  against  a  bond  given  in  cdtiformity 
with  said  award  is  properly  sought  in 
equity.  A  similar  ruling  was  made  by  the 
supreme  court  of  Tennessee  in  the  case  of 
Haley  v.  Long,  1  Peck  (Tenn.)  93,  wherein 
it  appeared  that  a  bond  was  given  upon  an 
award  made  under  an  order  of  court  in  an 
action  founded  upon  a  gaming  considera- 
tion. In  a  case  subsequently  decided  by 
the  supreme  court  of  that  state  {Hale  v. 
Sharp,  4  Coldw.  275)  it  was  shown  that  in 
1863  the  complainants  borrowed  of  one 
Sharp  $700  in  Confederate  treasury  notes, 
for  which  they  gave  him  their  promissory 
note,  secured  by  a  deed,  whereby  they  con- 
veyed to  one  Eckles,  in  trust,  certain  lands, 
with  power  to  sell  the  same,  and  apply  the 
proceeds  thereof  to  the  satisfaction  of  said 
note,  in  the  event  it  was  not  paid  at  matur- 
ity. In  18C5  the  parties  to  this  contract 
submitted  to  arbitration  the  question 
whether  or  not  the  qpmplainants  were  liable 
on  the  note,  and  an  award  was  rendered 
wherein  the  conclusion  was  announced  that 
they  were  subject  to  "the  payment  of 
$548.10  in  greenbacks."  Following  pre- 
vious decisions  to  the  effect  that  "Confed- 
erate treasury  notes  were  issued  and  put  in 
rirciilation  without  authority  of  law,"  it 
was  held  that  "the  aw^ard,  showing  upon  its 
face  that  the  note  was  given  for  Confederate 
treasury  notea,"  it  was  "therefore  simply 
void,  and  [formed]  no  obstacle  to  the  re- 
lief sought  by  complainants,"  which  was 
that  the  trustee  named  in  the  above-men- 
tioned deed  be  restrained  from  selling  the 
lands  thereby  conveyed  to  him  in  trust.  A 
like  ruling  was  made  in  Fain  v.  Headerick, 
4  Coldw.  327,  a  case  quite  similar  on  its 
facts.  The  supreme  court  of  Massachusetts, 
in  Harrington  v.  Brown,  9  Allen,  579,  held 
that  "arbitrators  to  whom  a  matter  in  dis- 
pute and  also  all  accounts  outstanding  be- 
tween parties  have  been  submitted  have  no 
authority  to  award  concerning  the  costs  of 
a  criminal  prosecution  instituted  by  one  of 
the  parties  against  the  other,  and  growing 
out  of  the  matter  in  dispute."  In  this  con- 
nection it  was  said  that  "it  would  be 
against  public  policy  to  permit  these  parties 
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to  settle  the  question  of  liability  as  a  pri- 
vate question  between  them,"  since  this  was 
a  matter  in  which  the  commonwealth  was 
vitally  concerned,  and,  accordingly,  "the 
award  .  .  .  [was]  void  as  to  those 
costs."  We  find  reported  a  Georgia  deci- 
sion on  the  same  line.  Levy  v.  Ross,  T. 
U.  P.  Charlt.  (Ga.)  292.  "In  this  case  it 
was  proved  at  the  trial,  by  the  testimony  of 
the  arbitrators,  that  Levy  had  menaced  Ross 
with  a  prosecution  for  a  capital  felony,  and 
that  the  submission  to  arbitration  was 
founded  upon  an  understanding  that  the 
award  was  to  adjust  all  matters  which  re- 
lated to  the  subject  of  that  intended  prose- 
cution." In  passing  upon  a  motion  for  a 
new  trial,  the  presiding  judge  reached  the 
conclusion  that,  considering  the  evidence  as 
a  whole,  "this  award  was  bottomed  upon 
the  composition  of  felony,  and  therefore  an 
action  .  .  .  [was]  not  maintainable" 
thereon. 

It  would  profit  Singleton  nothing  to  con- 
cede the  general  proposition,  advanced  in 
his  behalf,  that  an  award  stands  upon  an 
equal  footing  with  a  judgment.  A  judgment 
pronounced  in  a  case  the  record  of  which 
discloses  that  the  court  before  which  it  was 
tried  was  without  jurisdiction  of  the  sub- 
ject-matter thereof  is  a  mere  nullity.  The 
award  upon  which  Singleton  relies  bears 
upon  its  face  the  stamp  of  illegality,  as 
does  also  the  submission  upon  which  it  was 
based.  In  other  words,  he  referred  his 
claim  to  a  tribunal  willing,  though  wholly 
without  authority,  to  act  thereon.  The  aid 
of  our  courts  cannot  be  invoked  to  enforce 
its  so-called  judgment.  We  must  not,  how- 
ever, in  thus  disposing  of  the  contention  of 
coun.sel  that  Benton  &  Bro.  were  concluded 
by  the  award  returned  against  them,  be  un- 
derstood as  entertaining  the  view  that  an 
award  has  all  the  sanctity  of  a  judgment 
rendered  by  a  court  of  competent  jurisdic- 
tion. In  point  of  fact,  we  are  of  the  opinion 
that  an  award  is  subject  to  judicial  review 
irrespective  of  the  question  whether  or  not 
the  arbitrators  rendering  the  same  had  ju- 
risdiction to  pass  upon  the  issues  referred 
to  them.  Surely,  no  court  can  properly 
lend  its  sanction  to  an  award  based  upon 
an  unlawful  demand.  This  court  refused 
so  to  do  in  South  Carolina  R.  Co.  v.  Moore^ 
28  Ga.  398,  73  Am.  Dec.  778,  holding  that, 
"if  an  arbitrator  act  manifestly  against  law, 
and  the  error  appear  on  the  face  of  the 
award,"  it  will  not  be  enforced.  A  pend- 
ing case,  the  object  of  which  was  to  recover 
damages  growing  out  of  the  erection  of  a 
bridge  across  a  navigable  stream,  w^as  re- 
ferred to  arbitration.  It  appeared  that  a 
steamboat  belonging  to  the  plaintiffs  as 
common  carriers  was  "stopped  for  a  long 
space  of  time,  viz.,  for  the  space  of  ten 
days,"  by  reason  of  this  obstruction  to  navi- 
gation, which  was  a  public  nuisance.  The 
arbitrators  not  only  awarded  compensation 
for  the  actual  loss  sustained,  but  also  for 
"prospective  and  speculative  profits,"  which 
the  plaintiffs  sought  to  recover.  A  claim  to 
such  profits,  the  court  ruled,  was  one  not 
recognized  by  law;  and  in  passing  upon  its 
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^ 'power  to  review  and  set  aside  this  award 
on  account  of  the  mistake  in  law  made  hy 
the  arbitrators'*  the  learned  judge  who  de- 
livered the  opinion  in  the  case  said  (p.  421, 
28  Ga.,  and  p.  778,  73  Am.  Dec.)  :  "Upon 
one  point  there  is  a  good  degree  of  unanim- 
ity, namely,  that  if  the  award  be  clearly 
against  law,  and  that  fact  appears  upon  its 
face,  the  court  will  interfere.  .  .  .  We 
decide  the  law  of  the  case  upon  the  face  of 
the  Avrit  and  the  submission.  Take  the  old 
example  by  way  of  illustration:  A  sues 
B  for  slander  in  charging  him  with  stealing 
water  from  the  town  spring.  The  case  is 
submitted  to  arbitrators,  and  they  award 
damages  to  A.  Would  the  courts  suffer 
such  an  award  to  stand?  Would  they  en- 
force it  by  a  judgment?  We  apprehend 
not."  Attention  was  also  called  to  the  fact 
that  there  was  a  conflict  of  authority  as  to 
whether  or  not  a  court  should  interfere  on 
this  ground  where  an  award  did  not  on  its 
face  disclose  that  it  was  founded  upon  a 
"misconception  of  the  law  by  the  arbitra- 
tors." The  statement  is  made  in  Russell, 
Power  &  Duty  of  Arbitrator,  p.  7,  that, 
"where  transactions  between  parties  have 
been  closed  by  a  general  award,  apparently 
good,  the  courts  have  refused  to  reopen  thorn 
on  a  suggestion  that  some  illegal  item  Has 
l)een  admitted  in  account."  and  it  is  unques- 
tionably true  that  in  following  this  rule 
some  of  the  courts  have  gone  to  the  extent 
of  declining  to  hear  proof  that  items  so  al- 
lowed grew  out  of  claims  the  enforcement 
of  which  would  contravene  public  policy. 
See  Wohlenburg  v.  Lagemany  6  Taunt.  254; 
Watts  V.  Brooks,  3  Ves.  Jr.  612;  Davis  v. 
Wc7itirorth,  17  N.  H.  667.  But  the  correct- 
ness of  these  decisions  is  open  to  grave 
doubt,  since  it  would  seem  that  no  court 
fharged  with  the  imperative  duty  of  at  all 
times  giving  effect  to  laws  grounded  upon 
public  policy  should  ever  refuse  to  receive 
proof  oif  this  character.  We  cannot  but  re- 
gard with  distrust  a  doctrine  wliich.  while 
recog|iizing  that  it  would  he  grossly  im- 
proper for  courts  of  justice  to  affect  total 
blindness,  with  palpable  inconsistency  un- 
dertakes to  justify  them  in  simulating  ab- 
solute deafness.  Certain  it  is  that  this 
court  is  not  committed  to  any  such  doctrine. 
On  the  contrary,  the  uniform  practice  in 
this  state  has  been  to  listen  to  any  meritor- 
ious attack  upon  an  award,  however  inno- 
cent a  countenance  it  might  wear,  and  to  re- 
ceive all  competent  extrinsic  evidence  going 
to  show  that  it  would  be  unjust  to  allow 
the  findings  of  the  arbitrators  to  stand. 
There  are,  it  is  true,  many  instances  in 
which  this  court  has  recognized  and  applied 
the  rule  that,  where  questions  of  law  are  ex- 
pressly referred  to  arbitrators,  a  mere  er- 
roneous decision  by  them  of  such  questions 
ordinarily  constitutes  no  cause  for  setting 
aside  their  award.  See  Crahtrce  v.  Green, 
8  Ga.  8;  Sasscen  v.  Weakley,  34  Ga.  660, 
664;  Anderson  v.  Taylor,  41  Ga.  10,  20; 
Overhy  v.  Thrasher,  47  Ga.  10;  Thrasher 
v.  Overhy,  51  Ga.  91;  Forbes  v.  Turner,  54 
Oa.  252;  Hardin  v.  Almand,  64  Ga.  582; 
Lrxter  v.  Callaway,  73  Ga.  731;  Bates  v. 
68  L.  R.  A. 


British  America  Assur.  Co.  100  Ga.  240, 
253,  28  S.  E.  155;  Osbom  d  W.  Mfg.  Co. 
v.  Blanton,  109  Ga.  196,  34  S.  E.  306.  An 
examination  of  these  cases  will  show,  how- 
ever, that  in  no  instance  was  sanction  given 
lo  an  award  which  was,  in  whole  or  in  part, 
predicated  upon  an  unconscionable,  unlaw- 
ful, or  illegal  demand. 

2.  In  a  brief  filed  in  behalf  of  Singleton 
the  further  point  is  raised  that  "this  is  a 
New  York  award,  and  the  law  there  deter- 
mines its  validity."  A  number  of  decisions 
rendered  by  the  courts  of  that  state  are 
cited  in  support  of  the  proposition  that  it 
"is  no  defense  to  an  action  to  an  award 
upon  a  common-law  arbitration  that  it 
awarded  a  sum  of  money  upon  a  claim  which 
the  law  would  not  enforce;"  and  in  com- 
menting upon  several  "Xew  York  decisions" 
specially  relied  on,  counsel  make  the  asser- 
tion that  "in  each  of  these  cases  the  ear- 
marks of  gaming,  or  that  the  contracts  were 
a  disgirfse  for  gaming  transactions,  were 
more  patent  than  in  the  case  at  bar."  How 
this  may  be  in  point  of  fact  is,  however, 
entirely  immaterial.  "While  the  lew  loci, 
as  a  general  rule,  governs  the  construction 
of  contracts"  and  various  other  matters, 
"it  is  subject,  in  practice,  to  the  great  con- 
trolling idea  that  it  will  not  be  enforced  by 
comity  if  it  involves  anything  immoral,  con- 
trary to  general  policy,  or  violative  6f  the 
conscience  of  the  state  called  on  to  give  it 
effect."  Euhnnks  v.  Banks,  34  Ga.  407.  In 
fact,  the  Political  Code  (§9)  expressly  pro- 
vides that  our  courts  shall  give  recogni- 
tion to  the  doctrine  of  comity  of  states  only 
when  "its  enforcement  is  not  contrary  to 
the  policy  or  prejudicial  to  the  interests  of 
this  state."  Effect  will  be  given  to  a  for- 
eign judirment  duly  rendered  by  a  court  of 
competent  jurisdiction.  Caruthers  v.  Cor- 
5m,  38  Ga.  75.  But,  in  view  of  what  is  said 
in  the  preceding  division  of  this  opinion,  it 
is  obvious  that  a  common -law  award  ren- 
dered in  a  sister  state  is  not  to  be  regarded 
as  having  the  sanctity  of  a  judgment  of 
that  character.  An  award  depends  alto- 
gether for  its  force  and  vitality  unon  a  con- 
tract to  be  bound  thereby,  made  by  the  per- 
son against  whom  it  is  returned.  A  con- 
tract to  pay  an  illegal  demand  in  the  event 
an  arbitrator  shall  say  it  is  just  is  no  more 
binding  than  would  be  a  contract  to  pay 
it,  evidenced  by  a  bond  or  a  promissory  note. 
The  form  which  a  contract  of  this  nature 
assumes  in  no  wise  affects  the  question  of 
its  validity. 

3.  As  has  been  seen,  the  exhibits  attached 
to  the  plaintiff's  petition  disclosed  the  fnct 
that  the  award  sued  on  was  a  mere  nullity. 
Resistance  to  its  enforcement  wa's  there- 
fore properly  made  by  way  of  demurrer. 
Moss  v.  Exchange  Bank,  102  Ga.  808,  30  S. 
E.  267.  The  trial  court  clearly  erred  in 
holding  that  it  was  the  right  of  Singleton 
to  recover  the  "margins"  which  the  arbi- 
trators found  he  had  placed  in  the  hands 
of  Benton  &  Bro.  His  remedy,  if  any  he 
had,  was  to  bring  against  them  an  action 
of  assumpsit.  Clarke  v.  Brown,  77  Ga. 
606.     Because  of  the  error  thus  committed, 
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our  judgment  on  the  bill  of  exceptions  sued 
out  by  Benton  k  Bro.  must  be  one  of  re 
rersal. 

4.  Aside  from  the  fact  that  the  practical 
effect  of  the  rulin£;s  above  announced  is  also 
to  adjudge  that  there  is  no  merit  in  either 
of  the  complaint's  set  forth  in  the  bill  of 
exceptions  sued  out  by  Singleton,  there  is 
an  imperative  reason  why  a  like  disposition 
of  it  should  not  be  made,  vie.,  this  court 
will  in  no  case  undertake  to  pass  upon  ques- 
tions presented  by  a  bill  of  exceptions  when 
an  adjudication  thereof  could  not  possibly 
result  in  any  substantial  benefit  to  the 
pliantiiT  in  error.  See  Gallaher  v.  Schneid- 
er, 110  Ga.  322,  35  S.  E.  321,  following 
Henderson  v.  Hoppe,  103  Ga.  684,  30  S.  E. 
fio3,  and  cases  therein  cited.  The  court  be- 
low having  erroneously  refused  to  dismiss 
the  plaintiff's  action '  on  demurrer,  every 
subt^equent  step  taken  in  the  progress  of  the 
trial  is  to  be  regarded  as  nugatory.  Has- 
kins  V.  Bank  of  State,  100  Ga.  216,  27  S. 
E.  985.  Therefore,  to  review  rulings  such 
as  those  of  which  Singleton  complains  would 
be  wholly  unprofitable.  Furthermore,  his 
counsel  committed  a  grave  mistake  of  prac- 
tice in  failing  to  assign  error  upon  the  ac- 
tion taken  by  the  judge  on  the  demurrer 
filed  by  Benton  &  Bro.  The  effect  of  his 
rulings  thereon  was  to  dismiss  the  plaintiff's 
suit  in  so  far  as  it  related  to  the  "profits" 
awarded  him.     Wright  v.  Hollytcood  Cem- 


etery Corp.  112  Ga.  884,  891,  52  L.  R.  A. 
621,  38  S.  E.  94.  There  being  no  attempt 
to  have  this  ruling  set  aside,  it  concludes 
Singleton  upon  his  alleged  right  to  recover 
these  "profits."  To  reverse  the  action  of 
the  judge  in  refusing  to  strike  in  toto  the 
plea  of  the  defendants  would  not  result  in 
restoring  the  plaintiff's  action  to  its  orig- 
inal status,  nor  call  for  a  rehearing  of  the 
case  upon  any  issue  not  finally  abjudicated. 
Accordingly,  Singleton  could  not  possibly  be 
benefited  by  our  undertaking  to  determine, 
as  an  abstract  proposition,  whether  the  rul- 
ings of  which  he  makes  complaint  were  or 
were  not  correct.  This  obstacle  to  his  be- 
ing granted  any  relief  whatsoever  appears 
upon  the  face  of  his  bill  of  exceptions,  and 
therefore  it  is  proper  for  us  on  our  own  mo- 
tion to  dismiss  the  writ  of  error.  McCain 
V.  Sutlive,  109  Ga.  547,  34  S.  E.  1013.  His 
bill  of  exceptions  is,  both  in  form  and  in 
'  substance,  an  original,  and  not  a  cross,  bill 
I  of  exceptions,  and  we  have  dealt  with  it  ac- 
cordingly. Were  it  properly  to  be  regarded 
'i  as  a  cross  bill,  it  would,  in  view  of  the  prac- 
tice followed  under  similar  circumstances 
in  Darien  Bank  v.  Clarke  Liimher  Co.  112 
Gix.  951,  38  S.  E..  363,  necessarily  meet  with 
the  same  fate. 

Judgment  in  the  one  case  reversed;  writ 
of  error  in  the  other  dismissed. 

All  the  Justices  concur. 
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Ab  in  dorse  m  en  t  on  a  bill  of  ladlns  of 
the  final  destination  of  frelgbt  ten- 
dered for  transportation,  which  is  beyond 
the  Termination  of  the  carrier's  line,  and  the 
stipalatlon  that  It  shall  go  "on  fastest  pas- 
seDc;er  train  service,"  will  not  render  the 
<»rrier  liable  for  carriage  to  destination,  but 
only  to  deliver  it  to  the  connecting  carrier, 
where  the  bill  of  lading  expressly  states  that 
the  carrier  will  not  be  liable  for  losses  be- 
yoDd  Its  own  line,  and  the  blank  for  desti- 
nation in  the  body  of  the  contract  is  left  un- 
filled In  accordance  with  an  express  direction 
that  it  shall  not  be  filled  by  a  point  "not  on 
the  lines  of  this  system." 

(March  10.   1902.) 


APPK4L  by  defendant  from  a  judgment 
of  the  Circuit  Court  of  Multnomah 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  an  alleged 
breach  of  a  carriage  contract.     Reversed. 

Statement  by  WolTerton,  J.: 

On  September  17,  1898,  the  plaintiff  ship- 
ped at  Celilo  station,  in  Orgeon,  by  defend- 
ant's railroad,  one  car  load  of  fresh  sal- 
mon, consigned  to  Chesebro  Bros.,  Fulton 
Market,  New  York  City.  The  bill  of  lad- 
ing, signed  by  the  shipper  and  the  defend- 
ant's agent,  so  far  as  it  is  necpssary  to  set 
the  same  forth  for  an  intelligent  under- 
standing of  the  controversy,  is  as  follows: 

Celilo,   Sept.    17th,    1898. 
Received  of  I.  H.  Taffe  the  following  de- 
scribed   freight,    in    apparent    good    order, 
marked  and  consigned  as  noted  below,  con- 


Xf<n!. — As  to  liability  of  connecting  carrier 
Wood  its  own  line,  see  also  cases  in  notes  to 
Fox  T.  Boston  &  M.  R.  Co.  (Mass.)  1  L.  R.  A. 
*^^:  Crossan  v.  New  York  &  N.  E.  R.  Co. 
<Ma8s.)  3  L.  R.  A.  766 :  and  Richmond  &  D.  R. 
Co  T.  Payne  (Vs.)  6  L.  R.  A.  849;  also  Mc- 
Carn  t.  International  &  G.  N.  R.  Co.  (Tex.) 
16  L.  R.  A.  39;  McCann  ▼.  Eddy  (Mo.)  35  L. 
58L.R.  A. 


R.  A.  110;  Illinois  C.  R.  Co.  v.  Carter  (111.)  36 
L.  R.  A.  527 ;  Colfax  Mountain  Fruit  Co.  v. 
Southern  P.  Co.  (Cal.)  40  L.  R.  A.  78;  Rich- 
mond &  A.  R.  Co.  v.  R.  A.  Patterson  Tobacco 
Co.  (Va.)  41  L.  R.  A.  611;  Illinois  C.  R.  Co. 
V.  Southern  Seating  &  Cabinet  Co.  (Tenn.)  50 
L.  R.  A.  720 ;  and  Courteen  y.  Kanawha  Des- 
patch  (Wis.)   55  L.  R.  A.  182. 
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tents  and  value  unknown,  to  be  transported 

to 

Do  not  insert  point  not  on  the  lines  of  tliis  sys- 
tem. 

and  delivered  in  like  good  order  to  the  con- 
signee at  said  station,  wharf,  or  landing 
(or,  if  said  freight  is  to  be  forwarded  be- 
yond the  lines  of  this  company,  to  such 
company  or  carriers  whose  line  may  be  con- 
sidered a  part  of  the  route  to  the  place  of 
destination),  on  payment  of  freight  char- 
ges, together  w^ith  such  charges  as  shall 
nave  been  advanced  on  the  same. 

'  This  contract,  and  the  responsibilities  of 
the  parties  thereto,  is  limited  and  con- 
trolled by  the  conditions  printed  on  the 
back  hereof,  as  also  by  the  terms  and  condi- 
tions of  this  company's  printed  tariffs, 
which  are  hereby  declared  to  be  an  essential 
part  of  this  contract. 

Original  [Signed]  By  E.  B.  Coman, 
Condr.,  Agent. 

I.  H.  Taffe,  Shipper. 

Consignee,   Marks  and  Destination. 
Chesebro  Bros.,  Fulton  Market,  New  York  City. 

Weight. 
No.  Packages.           Articles.  Subject  to  cor- 

rection. 
One  F.  G.  B^.  car 
No.  14,685.  Fresh 
salmon,  about  0^ 
tons,  on  fastest 
passenger  train 
service,  consigned 
as  above. 
Charges  Adv.,  $ 

The  company  will  not  be  responsible  or 
liable  for  any  loss,  damage,  or  injury  to 
property,  except  upon  its  own  lines,  and 
will  not  be  responsible  for  any  loss,  damage, 
or  injury  to  property  after  the  same  shall 
have  been  tendered  to  any  connecting  car- 
rier or  freight  man  for  further  transporta- 
tion. 

I 
! 
Loss  having  occurred  by  reason  of  delay ' 
in  transportation  and  a  decline  in  the  New ' 
York  market,  this  action  was  instituted  to 
recover   damages   therefor   based    upon  the 
bill  of  lading.     The  defendant,  for  a  sepa- 
rate defense,   alleges,  in  effect,  that  it  is 
the  owner  of  a  line  of  railroad  extending 
from    Portland    to    Huntington,    at    which 
point    it    connects    with    the  Oregon  Short 
Line  extending  to.  Granger,  where  the  lat- 
ter  line   connects   with    the   Union  Pacific 
Railway,   extending  to   Council   Bluffs,   at 
which  point  other  connecting  lines  extend  to 
Chicago,  and  from  there  other  lines  extend 
to  New  York  city;  that  defendant  did  not 
own,  or  have  any  Interest  in  the  operation  | 
of,   any   of   said   lines   of   railway   east  of  | 
Huntington,    all    of    which    plaintiff    well  i 
knew,  and  that  the  contract  mentioned  in 
the  complaint,  and  by  the  answer  fully  set 
up,  was  entered  into  with   full   knowledge 
of  said  matters;   that  on  the   17th  day  of 
September,     1898,    at    Celilo,    Oregon,    the 
plaintiff  tendered  to  E.  B.  Coman,  the  con- 
ductor on  the  fastest  east-bound  passenger 
train,  the  car  of  salmon  in  question;  that 
when   BO   tendered    the   plaintiff    and   said 
conductor   signed   the   bill   of   lading,   and 
that   plaintiff   and  defendant   entered   into 
no  other  contract  relating  to  the  transporta- 
58  L.  R.  A. 


tion,  other  than  evidenced  thereby;  that 
the  defendant  carried  said  car  to  Hunting- 
ton by  said  fastest  passenger  train  without 
delay,  and  there  delivered  the  same,  as  a 
part  of  said  train,  to  the  Oregon  Short  Line 
Railroad  Company,  to  be  forwarded  through 
like  trains  to  destination;  that  said  car 
was  immediately  transported  by  said  fast- 
est passenger  train  on  its  journey  to  Gran- 
ger by  the  Oregon  Short  Line  Railroad 
Company,  without  delay;  that  from  thence 
said  car  was  so  transported  to  Chicago,  and 
that  the  delay  complained  of  occurred  after 
the  same  had  reached  Chicago,  without 
fault  or  negligence  on  the  part  of  the  de- 
fendant, but  solely  as  a  result  of  the  negli- 
gence and  fault  of  the  carriers  operating 
east  of  Chicago,  in  failing  to  transport  said 
car  by  fastest  train  service  on  said  roads, 
and  not  otherwise.  A  demurrer  interposed 
to  this  defense  was  sustained,  and  the  case 
went  to  trial  on  the  stipulation  of  the  par- 
ties, whereby  it  was  agreed  that  the  bill  of 
lading  constituted  the  sole  agreement  be- 
tween the  parties  for  the  transportation; 
that  defendant  owns  and  operates  a  line  of 
railroad  extending  from  Portland,  through 
Celilo,  eastward  to  Huntington,  where  it 
connects  with  the  Oregon  Short  Line,  from 
whence  other  connections  are  made  with 
railroads  extending  to  Council  Bluffs,  thence 
to  Chicago,  and  from  thence  to  New  York 
City;  that  the  car  was  transported  by  the 
defendant  on  the  fastest  passenger  train 
service  of  Huntington,  and  there  delivered,, 
as  a  part  of  the  train,  to  the  Oregon  Short 
Line  Railroad  Company,  to  be  forwarded  by 
said  train  and  through  like  trains  to  New 
York  city;  that  said  car  was  transported 
to  Chicago  on  like  fastest  passenger  trains 
without  delay,  but  at  some  point  east  of 
that  place  it  was,  in  violation  of  the  in- 
structions of  the  defendant  to  the  Oregon 
Short  Line  Railroad  Company,  dropped  from 
said  fastest  passenger  train  service,  and 
was  thereby  delayed.  An  objection  inter- 
posed by  plaintiff'  to  the  introduction  of  the 
latter  clause  of  the  stipulation  in  evidence 
being  sustained,  and  no  other  evidence  be- 
ing offered,  the  court  instructed  the  jury 
to  return  a  verdict  for  the  plaintiff;  and,, 
judgment  having  been  entered  upon  the 
verdict  so  returned,  the  defendant  appeals. 

Messrs.    Cotton,    Teal,    ft    Minor,    for 

appellant: 

Both  in  England  and  in  the  United 
States,  a  common  earrier  is  not  obliged  to 
carry  beyond  its  own  line,  but  may  by  con- 
tract agree  to  so  carry. 

Hutchinson,  Carr.  §§  145-151;  Elliott, 
Railroads,  §§   1432-1438. 

In  most  of  the  state  courts,  and  in  the 
Federal  courts,  the  receipt  of  goods  to  a 
point  beyond  the  carrier's  own  line  does  not 
create  a  contract  for  through  carriage,  and 
in  order  to  bind  the  carrier  to  a  contract 
for  through  carriage  an  express  contract  to 
that  effect  must  be  made. 

Hutchinson,  Carr.  §  149;  Elliott,  Rail- 
roads, §  1433;  Myrick  v.  Michigan  C.  IL 
Co,  107  U.  S.  102,  27  L.  ed.  325,  1  Sup.  CL 
Rep.  425;  Dunhwr  v.  Port  Royal  d  A,  R,  Co. 
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36  S.  C.  110,  15  S.  E.  357;  McEacheran  v. 
Michigan  C.  R.  Co,  101  Mich.  204,  59  N.  W. 
612:  Rickerson  Roller  Mill  Co.  v.  Qravid 
KajAds  d  I.  R.  Co.  67  Mich.  110,  34  N.  W. 
26J);  Orit  V.  Minneapolis  d  8t,  L.  R.  Co.  36 
ilinn.  396,  31  N.  W.  519;  Hewett  v.  Chi- 
<vgo,  B.  d  Q.  R.  Co.  63  Iowa,  613,  19  N.  W. 
700:  Hoffman  v.  Cumberland  Valley  R.  Co. 
85  M(L  391,  37  Atl.  214;  Taylor  v.  Maine 
C.  R.  Co.  87  Me.  299,  32  Atl.  905 :  Hill  v. 
(?c&r(7ia,  C.  d  N.  R.  Co.  43  S.  C.  401,  21  S. 
E.  341;  Hoffman  v.  Union  P.  R.  Co.  8  Kan. 
.App.  379,  50  Pac.  331;  Berg  v.  Atchison,  T. 
d  a.  F.  R.  Co.  30  Kan.  561,  2  Pac.  639. 

.\  contract  for  through  carriage  will  not 
be  created  by  doubtful  or  ambiguous  ex- 
pressions. 

Myrick  v.  Michigan  C.  R.  Co.  107  U.  S. 
107,  27  L.  ed.  326,  1  Sup.  Ct.  Rep.  425 ;  Tay- 
lor Y.  Maine  C.  R.  Co.  87  Me.  299,  32  Atl. 
905:  Hoffman  v.  Cumberland  Valley  R.  Co. 
85  Md.  301,  37  Atl.  214. 

An  agent  having  general  power  to  receive 
freight  has  no  implied  power  to  bind  the 
carrier  beyond  its  own  line. 

Hutchiiison,  Carr.  §  152a;  Elliott,  Rail- 
roads, I  1437;  Wood,  Railroad.s,  §  165; 
Hoffmen  v.  Cumberland  Valley  R.  Co.  85 
Md.  391,  37  Atl.  214;  Burroughs  v.  Nor- 
tiich  d  W.  R.  Co.  100  Mass.  26,  1  Am.  Rep. 
78;  Grover  d  B.  Sewing  Mach  Co.  v.  Mis- 
souri P.  R.  Co.  70  Mo.  672,  35  Am.  Rep. 
444;  Crouch  v.  Louisville  d  N.  R.  Co.  42 
Mo.  App.  248;  Patterson  v.  Kansas  Cityy 
Ft.  S.  d  M.  R.  Co.  47  Mo.  App.  570;  Wait 
V.  Albany  d  8.  R.  Co.  5  Lans.  475. 

The  contract  in  the  present  case  is  not  a 
contract  for  through  carriage. 

ifyrick  v.  Michigan  C.  R.  Co.  107  U.  S. 
102,  27  L.  ed.  325,  1  Sup.  Ct.  Rep.  425; 
Rickerson  Roller  Mill  Co.  v.  Grand  Rapids 
4  /.  R.  Co.  67  Mich.  110,  34  X.  W.  269; 
Ortt  V.  Minneapolis  d  8t.  L.  R.  Co.  36  Minn. 
396.  31  N.  W.  519;  Hill  v.  Georgia,  C.  d  A'. 
fi.  Co.  43  S.  C.  461,  21  S.  E.  341;  Hoffman 
V.  Union  P.  R.  Co.  8  Kan.  App.  379,  56  Pac. 
331;  Berg  v.  Atchison,  T.  d  8.  F.  R.  Co.  30 
Kan.  561,  2  Pac.  639;  Detroit  d  M.  R.  Co. 
V.  Farmers'  d  M.  Bank,  20  Wis.  122;  8hiff 
y.  yew  York  C.  d  H.  R.  R.  Co.  16  Hun,  278, 
Affirmed  in  81  N.  Y.  638;  Dunbar  v.  Port 
Royal  d  A.  R.  Co.  36  S.  C.  110,  15  S.  E. 
357:  McEacheran  v.  Michigan  C.  R.  Co.  101 
Mich.  264,  69  N.  W.  612;  Phillips  v.  North 
Carolina  R.  Co.  78  N.  C.  294. 

Messrs.  Dolph,  Mallory,  Simon,  Sc 
Ckarin,  for  respondent: 

In  England  a  common  carrier  receiving 
freight  consigned  to  points  beyond  his  own 
line  is  oblig«l  to  deliver  it  at  its  destina- 
tion. 

Hutchinson,  Carr.  §§  146,  147;  Mus- 
champ  V.  Lancaster  d  P.  Junction  R.  Co.  8 
Mees.  ft  W.  421. 

In  most  of  the  states  this  rule  has  not 
been  adopted,  and  the  receipt  of  freight  con- 
signed to  a  point  beyond  the  line  of  the 
Rceiving  carrier  imposes  no  other  obliga- 
tion than  that  it  be  transported  to  the  end 
^  his  line  and  then  delivered  to  a  connect- 
ing carrier.  The  same  rule  is  in  force  in 
the  Federal  courts. 
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Hutchinson,  Carr.  §  149;  Michigan  O.  R. 
Co.  V.  Mineral  Springs  Mfg.  Co.  16  Wall. 
324,  21  L.  ed.  301. 

This  rule  applies,  however,  only  in  the  ab- 
sence of  an  express  contract  to  carry  goods 
beyond  the  receiving  carrier's  lines,  or  of 
circumstances  from  which  such  a  contract 
can  be  implied,  even  where  the  law  is  con- 
strued most  favorably  to  him  in  this  re- 
gard. 

Hutchinson,  Carr.  §   151. 

A  common  carrier  may  bind  himself  by 
an  express  contract  to  carry  any  distance 
or  to  any  destination,  whether  he  relies 
upon  his  own  lines  or  connecting  lines. 
In  this  respect  he  may  bind  himself  to  the 
same  extent  as  other  contracting  parties. 

Ibid.;  My  rick  v.  Michigan  C.  R.  Co.  107 
U.  S.  102,  107,  27  L.  ed.  325,  327,  1  Sup.  Ct. 
Rep.  425;  Dunbar  v.  Por,t  Roval  d  A.  R.  Co. 
36  S.  C.  110,  15  S.  E.  357;  Ogdensburg  d  L. 
C.  R.  Co.  V.  Pratt,  22  Wall.  123,  22  L.  ed. 
827;  Michigan  C.  R.  Co.  v.  Mineral  Springs 
Mfg.  Co.  16  Wall.  324,  21  L.  ed.  301. 

Such  an  understanding  may  be  shown, 
not  only  by  proving  an  express  contract, 
but  by  any  circumstances,  including  an 
understanding  between  the  parties  that  the 
carriage  was  to  be  for  the  whole  distance. 

Hutchinson,  Carr.  §  152 ;  Candce  v.  Penn- 
sylvayiia  R.  Co.  21  Wis.  582,  94  Am.  Dec. 
566;  Grover  d  B.  Sewing  Mach.  Co.  v.  Mis- 
aonri  P.  /?.  Co.  70  Mo.  672,  35  Am.  Rep. 
444;  St.  Louis  Ins.  Co.  v.  St.  Louis,  V.  T. 
n.  d  I.  R.  Co.  104  U.  S.  146,  157,  26  L.  ed. 
070.  685;  Root  v.  Great  Western  R.  Co.  45 
X.  Y.  524. 

Railroad  companies  holding  themselves 
out  as  common  carriers  of  freight  are  re- 
quired by  law  to  receive  and  transport, 
with  reasonable  despatch,  such  freight  as 
may  be  offered,  and  when  the  same  is  con- 
signed to  points  beyond  the  receiving  car- 
rier's lines,  it  is  the*  legal  duty  of  such  car- 
rier to  deliver  or  offer  it  to  a  connecting 
carrier,  whose  legal  duty  it  is  to  receive  and 
transport  it  to  its  destination  or  on  its 
way  thereto,  if  the  destination  is  beyond  its 
lines,  and  so  on  from  carrier  to  carrier,  un- 
til its  destination  is  reached. 

Hutchinson,  Carr.i  §§  112,  297,  302; 
Raxcson  v.  Holland,  59  N.  Y.  611,  18  Am. 
Rep.  394;  Judson  v.  Western  R.  Corp.  6 
Allen,  486,  83  Am.  Dec.  646. 

This  rule  has  no  application  when  the 
freight  offered  is  of  a  class  the  carrier  does 
not  ordinarily  handle,  or  is  accompanied  by 
conditions,  to  accept  which  requires  a  de- 
parture from  the  ordinary  course  of  busi- 
ness. In  such  case  the  carrier  may  refuse 
to  accept  the  freight  if  he  does  not  approve 
the  terms,  and  incur  no  liability  for  the  re- 
fu.sal.  But  he  may  by  special  agreement 
undertake  the  service,  in  which  case  he 
must  perform  the  undertaking;  but  such 
contract  will  bind  only  the  parties  to  it 
and  their  privies. 

Cincinnati,  H.  d  D.  R.  Co.  v.  Pontius,  19 
Ohio  St.  221,  2  Am.  Rep.  391;  Babcock  v. 
Lake  Shore  d  M.  8.  R.  Co.  49  N.  Y.  491; 
Colfax  Moimtain  Fruit  Co.  v.  Southern  P. 
Co.  118  Cal.  648,  40  L.  R.  A.  78,  60  Pac. 
775. 
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The  defendant  accepted  the  car  of  salmon 
under  an  especial  agreement  to  transport  it 
to  its  destination  in  a  particular  manner. 
It  is  bound  to  perform  its  contract  or  re- 
spond in  damages  for  the  breach. 

Hastings  v.  Pepper,  11  Pick.  41;  Ma^hee 
V.  Camden  d  A.  R.  Transp.  Co.  45  N.  Y. 
514,  6  Am.  Rep.  124;  Dunseth  v.  Wade,  3 
111.  286. 

The  contract  evidenced  by  the  bill  of  lad- 
ing is  a  special  undertaking  by  the  defend- 
ant to  transport  the  car  of  salmon  men- 
tioned from  Celilo  to  Fulton  market,  New 
York  city,  by  the  fastest  passenger  train 
service  between  those  points. 

Ogdcnshurg  d  L,  C.  R.  Co,  v.  Pratt,  22 
Wall.  123,  22  L.  ed.  827 ;  Eckles  v.  MissouH 
P.  R.  Co.  72  Mo.  App.  296 ;  Peet  v.  Chicago 
&  V.  W.  R.  Co.  19  Wis.  121;  Cinciivnaii,  H. 
d  D.  R.  Co.  V.  Pontius,  19  Ohio  St  221,  2 
Am.  Rep.  391 ;  McGregor  v.  Kilgore,  6  Ohio, 
359,  27  Am.  Dec.  260;  Illinois  C.  R.  Co.  v. 
Copelandy  24  111.  332,  76  Am.  Dec.  749;  Illi- 
nois C.  R.  Co.  V.  Johnson,  34  111.  389;  La- 
due  V.  arifjlth,  25  N.  Y.  364,  82  Am.  Dec. 
300;  Perkins  v.  Portland,  8.  d  P.  R.  Co.  47 
Me.  573,  74  Am.  Dec.  507;  Carr  v.  The 
Michigan,  27  Mo.  196,  72  Am.  Dec.  257; 
Colfax  Mountain  Fruit  Co.  v.  Southern  P. 
Co.  118  Cal.  048,  40  L.  R.  A.  78,  50  Pac. 
775;  Weed  v.  Saratoga  d  8.  R.  Co.  19 
Wend.  536;  Najac  v.  Boston  d  L.  R.  Co.  7 
Allen,  320,  83  Am.  Dec.  686;  Chouteaux  v. 
Lpcch,  18  Pa.  224,  57  Am.  Rep.  602. 

The  defendant  knew  when  it  delivered  the 
bill  of  lading  that  it  would  require  the  aid 
of  connecting  carriers  to  convey  the  car.  of 
salmon  to  Fulton  market  by  the  fastest 
passenger  train  service.  With  this  knowl- 
edge it  entered  into  a  special  agreement 
that  the  car  should  be  transported  by  a 
.service  to  which  the  plaintiff  was  not  en- 
titled until  secured  by  special  contract. 

The  connecting  carriers  never  received 
tlie  car  as  a  legal  duty  as  common  carriers, 
or  as  contractors  with  the  plaintiff,  but 
they  did  so  to  aid  the  defendant  in  the  exe- 
cution of  its  contract. 

Ogdcnshurg  d  L.  C.  R.  Co.  v.  Pratt,  22 
Wall.  123,  133,  22  L.  ed.  827,  830;  Manhat- 
tan Oil  Co.  v.  Camden  d  A.  R.  d  Transp. 
Co.  54  N.  Y.  197. 

WolTerton,  J.,  delivered  the  opinion  of 
the  court: 

Two  errors  are  assigned;  one  relating  to 
the  court's  action  in  sustaining  the  demur- 
rer to  the  separate  defense,  and  the  other 
in  rejecting,  as  immaterial  and  irrelevant, 
the  latter  clause  of  said  stipulation,  both 
of  which  present  but  a  single  question ;  that 
is,  wnether  the  contract  or  agreement  re- 
lied upon  by  plaintiff,  and  which  is  ad- 
mitted by  both  parties  to  be  the  only  pne 
entered  into  with  reference  to  the  transpor- 
tation of  the  car  of  salmon,  is  an  undertak- 
ing on  the  part  of  the  defendant  to  carry 
it  to  Huntington  only,  and  deliver  it  to  its 
connecting  line,  or  to  carry  it  through  to 
Fulton  market,  New  York  city.  The  con- 
tract, like  others,  must  be  construed  by  look- 
ing through  the  whole  instrument,  and  in 
the  light  of  the  circumstances  attending 
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the  transaction  and  its  execution  by  the 
parties  concerned.  The  law  applicable  to 
the  simple  receipt  or  acceptance  of  goods 
by  common  earners,  directed  or  consigned 
beyond  the  line  of  the  carrier,  by  the  con- 
ceded weight  of  American  authority,  re- 
quires them  to  be  transported  to  the  termi- 
nus of  its  lines,  and  there  delivered  to  a 
connecting  carrier  to  be  forwarded  to  their 
destination,  and  with  this  the  responsibil- 
ity ceases.  This  is  the  doctrine  of  the  Su- 
preme Court  of  the  United  States  and  a 
large  majority  of  the  state  courts.  Hutch- 
inson, Carr.  i  149;  4  Elliott,  Railroads,  §§ 
1432,  1435;  Gray  v.  Jackson,  51  N.  H.  9, 
12  Am.  Rep.  1;  Hoffman  v.  Cumberland 
Valley  R.  Co.  85  Md.  391,  37  Atl.  214; 
Michigan  C.  R.  Co.  v.  Mineral  Springs  Mfg. 
Co.  16  Wall.  318,  21  L,  ed.  297;  St.  Louis 
Ins,  Co.  V.  St.  Louis,  V.  T,  H.  d  I. 
R.  Co.  104  U.  S.  146,  26  L.  ed.  679; 
Myrick  v.  Michigan  C.  R.  Co.  107  U. 
S.  102,  27  L.  ed.  325,  1  Sup.  Ct.  Rep.  425; 
Taylor  v.  Maine  C.  R.  Co.  87  Me.  299,  32 
Ati.  905;  Dunbar  v.  Port  Royal  d  A.  R.  Co. 
36  S.  C.  110,  15  S.  E.  357;  Ortt  v.  Minnea- 
polis d  St.  L.  R.  Co.  36  Minn.  396,  31  N. 
W.  519;  Rickerson  Roller  Mill  Co.  v.  Grand 
Rapids  d  I.  R.  Co.  67  Mich.  110,  34  N.  W. 
269;  McEacheran  v.  Michigan  C.  R.  Co.  101 
Mich.  264,  59  N.  W.  612;  Hoffman  v.  Union 
P.  R.  Co.  8  Kan.  App.  379,  56  Pac.  331. 
**A  railroad  company  is  a  carrier  of  goods 
for  the  public."  says  Mr.  Justice  Field  in 
Mvrick  V.  Michigan  C,  R.  Co.  107  U.  S.  102, 
27  L.  ed.  325,  1  Sup.  Ct.  Rt>p.  425,  "and  as 
such  is  bound  to  carry  safely  whatever 
goods  are  intrusted  to  it  for  transportation, 
within  the  course  of  its  business,  to  the  end 
of  its  route,  and  there  deposit  them  in  a 
suitable  place  for  their  owners  or  con- 
signees. If  the  road  of  the  company  con- 
nects with  other  roads,  and  goods  are  re- 
ceived for  transportation  beyond  the  termi- 
nation of  its  own  line,  there  is  superadded 
to  its  duty  as  a  common  carrier  that  of  a 
forwarder  by  the  connecting  line;  that  is, 
to  deliver  safely  the  goods  to  such  line, — 
the  next  carrier  on  the  route  beyond.  This 
forwarding  duty  arises  from  the  obligation 
implied  in  taking  the  goods  for  the  point 
beyond  its  own  line.  The  common  law  im- 
poses no  greater  duty  than  this.  If  more 
is  expected  from  the  company  receiving  the 
shipment,  there  must  be  a  special  agreement 
for  it."  By  the  English  rule,  and  by  the 
doctrine  of  some  of  the  courts  of  this  coun- 
try, such  a  receipt  of  goods  for  transpor- 
tation, without  else  to  indicate  the  intent  of 
the  parties  concerned,  implies,  prima  facie, 
an  4indertaking  or  contract  upon  the  part 
of  the  carrier  to  convey  them  to  the  point 
of  destination,  as  indicated  by  the  direc- 
tion or  consignment,  whether  the  carrier 
owns  or  controls  all  the  lines  of  transpor- 
tation in  the  route  of  their  travel  or  not, 
Hutchiason,  Carr.  §§  146,  147;  4  Elliott, 
Railroads,  §  1435.  The  distinction  between 
the  two  rules  is  that  by  the  former  the  duty 
implied  is  to  carry  the  goods  to  the  end  of 
the  receiving  carrier's  line,  and  there  to  de- 
liver them  to  the  next  carrier  in  the  route, 
to  be  forwarded  thereby    {Michigan  (7.  J2. 
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Co.  ▼.  Mineral  Sjmnga  Mfg.  Co.  16  Wall. 
m,  21  Lu  ed.  297),  while  by  the  latter  the 
duty  implied  is  to  carry  them  through  to 
tbeiV  destination.  The  engagement,  of 
course,  may  be  varied  in  either  case  by  ex- 
press contract,  or  the  circumstances  attend- 
ing the  shipment  may  raise  a  different  ob- 
ligation by  implication;  and  thus,  in  order 
to  exempt  the  carrier  beyond  its  own  lines, 
under  the  English  rule,  there  must  be  an 
express  or  implied  limitation  or  restriction 
of  primary  liability;  and  to  enlarge  the  lia- 
bility, under  the  American  rule,  there^-must 
be  an  express  or  implied  undertaking  to 
that  effect,  aside  from  the  mere  receipt  of 
the  goods  destined  to  a  point  beyond  the 
route  of  its  own  authority. 

The  so-called  American  rule  is  perhaps 
better  grounded  in  equal  justice  towards  the 
shipper  and  carrier,  and  in  public  policy, 
and  is  therefore  preferable  upon  principle, 
as  well  as  by  the  preponderance  of  Ameri- 
can authority.  Both  the  parties  to  the 
shipment  were  cognizant  of  the  fact  that  de- 
fendant's line  of  railroad  extended  no  fur- 
ther east  than  Huntington.  This  is  admit- 
ted by  the  averments  in  the  separate  de- 
fense, which  must  be  taken  as  true  as 
against  the  demurrer,  and  by  the  stipula- 
tion entered  into  relative  to  the  facts  at- 
tending the  controversy;  and  it  must  be  sup- 
posed that  the  contract  was  entered  into  in 
new  of  the  legal  rights  of  the  shipper  and 
carrier.  As  the  bill  of  lading  contains  the 
vhole  contract,  and  does  not  depend  for  sub- 
stantiation upon  the  proof  of  extraneous 
facts  or  circumstances,  the  controversy  is 
resolved  into  a  question  of  construction, 
which  is  solely  for  the  court  to  determine. 
Plaintiff's  counsel  submit  that,  by  a  proper 
con«5tri»ction  of  the  contract,  it  should  be 
made  to  read  as  follows:  **The  Oregon 
Railroad  k  Navigation  Company  has  on  this 
17th  day  of  September,  1898,  received  from 
I.  H.  Taffe,  at  Celilo,  Oregon,  one  F.  G.  E. 
far.  No.  14.085,  containing  nine  and  one- 
half  tons  of  fresh  salmon,  consigned  to 
(•hrwhoro  Bros.,  Fulton  Market,  New  York 
Hty,  which,  it  agrees,  in  consideration  of 
thp  freight  to  be  charged  therefor,  to  trans- 
port without  unnecessary  delay,  by  the  fast- 
•*«t  passenger  train  service,  to  Fulton  Mar- 
ket, and  there  deliver  the  same  to  the  con- 
Mffnee."  Such  a  rendition,  it  is  insisted,  is 
the  reasonable  deduction  to  be  made  from 
the  manner  in  which  the  contract  was 
•irawn,  and  the  particular  kind  of  service  to 
be  afforded.  Referring  to  the  bill  of  lading, 
it  will  be  noted  that  the  blank  following  the 
words  "to  be  transported  to"  is  left  unfilled, 
*^  the  words  "on  fastest  passenger  train 
»rvice"  are  written,  which  allows  them  to 
•t«nd  in  preference  to  printed  matter.  As 
t«  the  blank,  it  is  apparent  from  an  inspec- 
^on  of  the  instrument  what  was  intended  to 
^  inserted.  There  is  a  direction  immedi- 
ately beneath  not  to  insert  points  not  on  the 
Jine  of  this  systenn ;  so  that  its  manifest 
««e  was  for  points  on  the  line  of  the  Oregon 
Railroad  &  Navigation  Company's  trans- 
portation system,  and  could  not  serve  the 
parpose  of  inserting  any  point  of  destina- 
•^  T*  R.  A. 


tion  beyond  its  lines.  And  there  is  no  par- 
ticular significance  to  be  attached  to  the 
fact  that  the  blank  was  not  supplied,  as  it 
cannot  be  assumed,  in  the  absence  of  evi- 
dence respecting  the  point  Intended  to  be 
inserted,  and  in  direct  contravention  of  the 
instruction  on  the  face  of  the  instrument  it- 
self, that  it  was  intended  for  the  place  of 
Anal  destination.  The  omission,  therefore,^ 
must  be  regarded  as  clerical  in  character, 
and  affords  no  suggestion  of  significance  for 
construction.  Myrick  v.  Michigan  C,  R,  Go, 
107  U.  S.  102,  27  L.  ed.  325,  1  Sup.  Ct.  Rep. 
425;  Rickerson  Roller  Mill  Co.  v.  Ora/nd 
Rapids  d  r.  R.  Co.  67  Mich.  110,  34  N.  W. 
209;  Phillipa  v.  North  Carolina  R.  Co.  78  N» 
C.  294;  Ortt  v.  Minneapolis  d  St.  L.  R.  Co. 
36  Minn.  396,  31  N.  W.  519;  Hoffman  v. 
Union  P.  R.  Co.  8  Kan.  App.  379,  56  Pac. 
331.  A  further  reading  of  the  first  clause 
makes  it  more  apparent  that  the  place  of 
destination,  where  beyond  the  lines  of  de- 
fendant's system,  was  not  intended,  for 
there  is  inserted  parenthetically  a  clause,  in 
effect,  that,  if  such  freight  is  to  be  forward- 
ed beyond  the  lines  of  the  company,  then  it 
is  to  be  delivered  to  such  company  or  car- 
riers \^ose  line  may  be  considered  a  part 
of  the  route  to  the  place  of  destination;  and 
thus  does  the  contract,  by  its  very  terms^ 
read  into  it  the  law  as  we  have  ascertained 
it  to  be  when  the  shipment  is  to  a  point 
beyond  the  lines  of  the  company  receiving 
the  goods  for  carriage, — containing  simply 
a  direction  denoting  the  place  of  consign- 
ment. The  particular  kind  of  service  to  be 
rendered  was  transportation  "on  the  fastest 
passenger  train  service."  The  stipulation 
must  certainly  prevail  to  its  fullest  import,, 
but  what  is  its  significance?  Looking  upon 
the  face  of  the  bill  of  lading,  we  find  by  the 
first  clause  that  the  goods  were  received  of 
Taffe,  "marked  and  consigned  as  noted  be- 
low," and  the  writttn  part  denotes  a  con- 
signment "as  above,"  and  in  either  instance 
the  reference  is  to  the  direction,  "Chesebro 
Bros.,  Fulton  Market,  New  York  City,"  so 
that  the  consignment  is  nothing  more  thau 
the  ordinary  one  of  designation  by  direction 
cf  the  place  of  destination,  without  re- 
striction or  enlargement.  This  brings  us 
to  the  especial  and  emphatic  contention  of 
counsel,  which  is  that  the  service  contracted 
for  was  a  special  one;  that  is  to  suy,  that 
'  the  company  agreed  to  carry  a  perishable 
I  quality  of  freight  by  fastest  passenger  train 
I  service,  and,  being  a  service  that  neither  it 
nor  any  connecting  road  was  required  or 
I  obliged  to  perform,  that  therefore  it  must 
!  be  presumed  plaintiff  contracted  for  through 
transportation.  We  are  not  satisfied  that 
I  such  conclusion  follows.  Plaintiff,  by  the 
allegations  of  his  complaint,  has.  in  effect, 
I  made  the  defendant,  at  least,  if  not  all  con- 
necting lines,  a  common  carrier  of  the  kind 
of  freight  thus  offered,  and  in  the  manner 
designated ;  for  it  is  averred  that,  "when  re- 
quested to  do  so  by  shippers,  it  was  the  cus- 
tom and  practice  of  the  said  defendant,  as 
such  common  carrier,  in  consideration  of 
the  payment  of  the  sums  charged  therefor 
by  the  defendant,  over  and  above  the 
amount  charged  for  ordinary  freight  trans- 
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ported  by  freight  trains,  to  receive  perish- 
able freight  in  refrigerator  cars,  requiring 
speedy  transportation,  and  to  attach  such 
«ars  containing  such  freight  to,  and  trans- 
port the  same  over  said  line  and  connecting 
lines  by  and  as  a  part  of,  said  passenger 
trains,  to  the  said  city  of  New  York."  This 
allegation  is  admitted  by  the  answer,  ex- 
cept as  there  is  any  implication  of  the  prac- 
tice or  custom  on  the  part  of  the  defendant 
to  accept  and  carry  such  freight  in  the  man- 
ner designated  to  the  city  of  New  York,  or 
any  point  beyond  its  lines.  Under  the  con- 
ditions thus  existing,  the  plaintiff  has  made 
the  defendant,  at  least,  a  common  carrier  of 
fresh  salmon,  in  the  manner  described,  for 
it  could  reject  no  freight  of  a  like  kind  for 
like  transportation  by  fastest  passenger 
train  service.  4  Elliott,  Railroads,  §§  1474, 
1475;  Beard  v.  Illinois  C,  R.  Co.  79  Iowa, 
518,  7  L.  R.  A.  280,  44  N.  W.  800;  Interna- 
tional  &  O.  N.  R.  Co.  v.  Young  (Tex.  Civ. 
App.)  28  S.  W.  819;  North  Pennsylvania  R. 
Co.  v.  Commercial  Nat.  Bank,  123  U.  S.  727, 
31  L.  ed.  287,  8  Sup.  Ct.  Rep.  266.  Now, 
are  we  to  assume  that  the  defendant  is  the 
only  company  that  is  a  common  carrier  in 
that  sense,  or  would  it  be  more  reasonable 
to  assume  that,  by  reason  of  the  fact  that 
it  was  willinff  to  accept  goods  of  the  kind 
to  be  carried  by  a  rapid  service,  its  connect- 
ing roads  are  doing  the  same  thing?  If  it 
was  once  conceded  that  its  rofid  was  the 
only  onp  conveying  the  special  kind  of 
freight  on  the  particular  condition,  the 
presumption  might  be  said  to  follow,  with- 
out more,  that  it  was  the  intendment  to  con- 
tract for  carriage  to  destination;  otherwise 
the  freight  would  not  have  been  received. 
But  such  is  not  the  case  here,  and  we  would 
rather  incline  to  the  view  that  the  parties 
contracted  with  reference  to  the  preferable 
assumption  that  other  connecting  lines  were 
customarily  engaged  in  like  freight  traffic, 
and  were  therefore  bound  to  the  same  serv- 
#ice  when  like  freight  is  offered.  But 
whether  the  freight  was  received  to  be 
transported  as  by  a  common  carrier  or  in  a 
private  capacity,  there  must  be  an  express 
or  implied  undertaking  to  carry  beyond  the 
lines  of  the  carrier  first  receiving  the  goods 
for  transportation,  and  such  a  one  is  not 
deducible  from  the  contract  relied  upon. 
The  stipulation  contained  upon  the  back, 
and  expressly  made  a  part  of  it,  also  lends 
Support  to  this  view.  The  expression  'on 
58  L.  R.  A. 


the  fastest  passenger  train  service"  is  sim- 
ply a  designation  as  to  how  the  freight 
should  be  carried,  being  the  kind  of  service 
contracted  for,  which  language  is  employed 
with  reference  to  the  car  of  fresh  salmon 
"consigned  as  above."  It  does  not  indicate 
an  intendment  of  carriage  to  destination 
any  stronger  than  if  it  had  read  "on  ordi- 
nary freight  train  service;"  so  that  the 
agreement  on  the  back  should  be  accorded 
the  same  weight  that  it  would  have  if  the 
contract  was  one  with  reference  to  the  re- 
ceipt of  ordinary  freight,  to  be  carried  in 
the  ordinary  way.  The  stipulation  referred 
to  is  that  "the  company  will  not  be  respon- 
sible or  liable  for  any  loss,  damage,  or  in- 
jury to  property,  except  upon  its  own  lines, 
and  will  not  be  responsible  for  any  loss, 
damage,  or  injury  to  property  after  the 
same  shall  have  been  tendered  to  any  oon- 
necting  carrier  or  freight  man  for  further 
transportation."  So  that,  construing  the 
contract  as  a  whole,  in  the  light  of  the  cir- 
cumstances and  conditions  under  which  it 
was  entered  into  and  executed,. it  must  be 
held  to  be  an  undertaking  to  carry  to  Hun- 
tington, and  tliere  deliver  in  good  order  to 
the  Oregon  Short  Line  Railroad  Company, 
the  next  connecting  line.  True,  an  ordinary 
freight  bill  of  lading  was  used,  but  it  is 
reasonable  to  suppose  that  it  would  not 
have  been  used  if  it  had  not  been  considered 
appropriate  to  evidence  the  true  nature  of 
the  contract. 

We  have  not  overlooked  the  case  of  Col- 
fax Mountain  Fruit  Co.  v.  Southern  P.  Co. 
118  Cal.  648,  40  L.  R.  A.  78,  60  Pac.  776. 
That  case,  however,  turns  upon  the  inter- 
pretation of  the  meaning  of  the  word  ''for- 
ward," which  was  used  in  three  different 
and  distinct  clauses  of  the  contract;  and,  it 
having  been  necessarily  used  in  two  of  them 
in  the  sense  of  "to  carry,"  it  was  quite  logi- 
cally held  to  have  been  employed  in  a  like 
sense  in  the  other  clause,  so  the  contract 
was  interpreted  as  an  undertaking  to  carry 
to  destination,  and  this  upon  the  face  of  the 
instrument  itself.  The  case  could  not, 
therefore,  be  controlling. 

From  these  considerations,  the  judgment 
of  the  Trial  Court  uHll  he  reversed,  and  the 
cause  remanded  for  such  further  proceed- 
ings as  may  seem  proper,  not  inconsistent 
with  this  opinion. 

Rehearing  denied. 


1901. 


De  Lassus  y.  Fahebtt. 
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MISSOURI  SUPREME  COURT. 


Oeran  F.  DE  LASSUS,  Reapt., 

V. 

William  P.  FAHERTY,  Appt. 
(164   Mo.   361.) 

1.  The  title  to  accretions  !•  not  lost  by 

the  fact  thnt  a  stream  changes  Its  course, 
and,  forcing  Its  way  through  the  newly 
formed  land,  cuts  the  portion  In  controTCrsy 
off  from  the  main  land. 
t.  The  pofmeasion  of  the  -whole  of  a 
tract  of  accretions  follows  the  paper  ti- 
tle, where  the  owner  has  exercised  such  acts 
of  ownership  over  It,  from  time  to  time,  as 
the  character  of  the  formation  warrants, 
placing  buildings  thereon,  and  fencing  and 
cuItlTating  a  part  of  the  tract. 

(June  29,   1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Perry  County 
in  favor  of  plaintiff  in  an  action  to  recover 
possession  of  certain  land.     Affirmed. 


Statement  by  Marshall,  J.: 

This  is  an  action  in  ejectment  for  land  in 
Perry  county,  and  described  as  the  frac- 
tional W.  Vg  of  fractional  S.  W.  %,  section 
3,  in  township  No.  35  N.,  range  No.  12  E.^ 
and  also  for  certain  other  land  described  aa 
follows:  "Beginning  at  the  mouth  of  a 
branch  on  the  Mississippi  river  a  short  dis- 
tance below  the  section  line  between  sections 
10  and  11  of  fractional  township  35  north, 
range  12  east;  thence  up  said  branch  or 
main  prong  thereof  to  where  the  same  inter- 
sects a  north  and  south  line  passing  through 
the  center  of  section  10;  thence  north  to  the 
Mississippi  river;  thence  down  the  same  to 
the  place  of  beginning.  Also,  fractional 
east  half  of  fractional  southwest  quarter  of 
fractional  section  3,  township  35  north, 
range  12  east.  Also,  north  end  of  east  hall 
of  northwest  quarter  of  section  10,  township 
35  north,  range  12  east.  The  same  being 
th^  alluvion  attached  to  said  described  land, 
and  lying  between  the  original  and  present 
shore  line  of  said  Mississippi  river,  a  more 
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I.  V,'hat  constitutes,  193. 

II.  Title  to. 

a.  In  general,  199. 

b.  Effect  of  form  of  conveyance,  200. 
c  Effect  of  grant  on  existing  accretion, 

202. 

d.  Rifjhis  of  municpaUiies,  203. 

e.  Conflicting  rights,  204. 
III.  nasis  of  rule,  206. 
IF.  Effect  of  character  of  water,  207, 

V.  fseparation  of  upland  and  accretion. 

a.  In  general,  208. 

b.  Effect  of  street  on  shore,  208. 

VI.  Interfirrcnce  %tith  right. 

a.  Adcerse  possession,  209. 

b.  Preventing   formation,   210. 

c.  Separation  from  shore,  210. 
Vn.  Dotccr  and  leasehold,  210. 

I.  What  constitutes. 

Accretion  Is  the  Imperceptible  addition  to  a 
shore  line,  so  thnt  the  line  Is  gradually  carried 
oat  over  the  land  formerly  submerged,  and  the 
amount  of  upland  Increased.  The  term  Is  used 
s.TnoDymou8ly  with  alluvion,  and  represents 
the  .antithesis  ot  what  occurs  when  a  public 
bociy  of  water  suddenly  retires  from  a  wide 
strip  of  shore,  or  when  a  stream  changes  Its 
channel,  leaving  a  similar  strip  between  Its  old 
ud  new  bed& 

An  accretion  to  land  It  the  Imperceptible  In- 
crease thereof  on  the  bank  of  a  river  by  allu- 
vial furmations  occasioned  by  the  washing  up 
«f  the  sand  or  earth,  or  by  dereliction,  as  when 
the  rlTer  shrinks  back  below  the  usual  water 
mark.     Lammers  v.  NIssen.  4  Neb.  245. 

Alluvion,  according  to  the  English  common 
iaw,  if  an  addition   made  to  the   land  by  the 

washing  of  the  sea.  a  navigable  river,  or  other  |  whereby  a  new  channel  is  cut.  Bellefontalne 
«reini,  where  the  increase  is  so  gradual  In  Its  |  Improv.  Co.  v.  Niedringhaus,  181  111.  426,  55 
progress  that  it  cannot  be  perceived  how  much  ,  ^'  *''•  ^8^- 

ii  added  In  any  moment  of  time.  Land  thus  Where  a  river  Is  subject  to  annual  rises 
ffrined  belongs  to  the  proprietor  of  the  ad-  ;  which  continue  for  two  or  three  months,  dur- 
jactnt  land  to  which  it  Is  attached.  Warren  ;  Ing  which  the  flow  of  the  river  Is  swift  and 
▼  rhamliers.  25  Ark.  120,  91  Am.  Dec.  638,  i  violent,  and  the  bank  of  the  river  on  the  south 
4  Am.  Rep.  23.  '  side  is  higher  than  on  the  north  side,  and  the 

11-  ttst  as  to  what  is  gradual  and  Imper- i  force  of  the  current  strikes  the  south  bank 
<»pHliIe  is  that,  although  the  witnesses  may  I  which  caves  in  and  washes  away,  and  the  chaa 
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see  from  time  to  time  that  progress  has  been 
made,  they  could  not  perceive  It  while  the 
process  was  going  on.  St.  Clair  County  v. 
LovinpTston,  23  Wall.  63,  23  L.  ed.  82:  Denny  v. 
Cotton,  3  Tex.  Civ.  App.  634,  22  S.  W.  122. 

In  ord-^r  to  be  accounted  as  accretion,  the 
formation  must  be  imperceplibly  made, — thnt 
is,  so  gradually  that  no  one  can  Judge  how 
much  Is  added  each  moment  of  time.  Lam- 
mers  v.  NIssen,  4  Neb.  245. 

To  give  a  title  by  accretion,  the  Increase 
must  be  so  gradual  that  the  progress  of  the 
accumulnMon  cannot  be  perceived  at  the  time 
it  is  made.  Saunders  v.  New  York  C.  &  II.  R, 
U.  Co.  144  N.  Y.  75,  26  L.  R.  A.  378,  38  N.  E. 
9y2. 

The  word  "imperceptible,"  as  nsed  In  the 
law  relating  to  accretions,  means  that  the  ijc- 
cretlon  Is  Imperceptible  In  Its  progress,  though 
It  may  be  perceptible  after  a  long  lapse  of  time. 
King  V.  Yarborough,  8  Barn.  &  C.  91,  106,  1 
Dow  k  C.  178.  5  Blng.  163,  2  Bllgh  N.  R.  147. 
4  Dowl.  ft  R.  790. 

Accretion  by  alluvion,  or  the  addition  and 
gains  to  the  soil  by  a  recession  of  the  water 
and  the  channel  of  the  river,  must  be  by  a 
process  that  Is  gradual  and  Imperceptible: 
otherwise  the  change  falls  within  the  meaning 
of  avulsion,  and  such  rapid  and  sudden  change 
o/  the  channel  or  banks  of  the  stream  will  not 
bring  about  a  change  of  boundary  of  the  lands 
of  the  riparian  proprietors.  Denny  v.  Cotton, 
3  Tex.  Civ.  App.  634,  22  S.  W.  122. 

The  law  of  accretions  Is  applicable  to  land 
formed  by  gradual  and  Insensible  changes  In 
the  current  of  a  river  so  as  to  cause  ihe  center 
thread  of  the  stream  to  recede  from  Its  former 
position,  but  Is  not  applicable  to  a  consider- 
able tract  of  land  separated  from  another  tract 
by  a  sudden  and  violent  change  In  the  stream 


194 


Missouri  Supreme  Coubt. 


Jmat, 


{)articular  description  of  which  is  the  fol- 
owing,  to  wit:  Beginning  at  a  stone,  the 
northwest  comer  of  said  fractional  section 
3,  in  township  3.5  north,  range  12  east,  as 
survey«i  by  authority  of  the  United  States 
government,  and  described  in  field  notes  as 
being  on  the  bank  of  the  Mississippi  river, 
running  thence  south,  66  "^  degrees  east, 
down  high  bank,  13  chains;  thence  south, 
72y2  degrees  east,  down  high  bank,  13 
chains;  thence  south,  56 V4  degrees  east,  23 
chains;  thence  south,  48 V^  degrees  east, 
down  high  bank,  13  chains ;  thence  south,  45 
degrees  east,  down  high  bank,  20  chains; 
thence  south,  56^^  degrees  east,  down  high 
bank,  10  chains  and  50  links;  thence  south, 
52  degrees  east,  down  high  bank,  9  chains 
and  80  links,  to  a  post  in  a  branch;  thence 
north,  50  degrees  east,  along  said  branch, 
3  chains  and  34  links,  to  where  said  branch 
empties  into  the  Cape  Cinque  Hommes 
creek;  thence  north,  54  degrees  east,  across 
said  creek,  31  chains  and  7  links,  to  a  post 
near  the  water's  edge  of  the  Mississippi 
river;  thence  up  said  river  north  25  chains; 
thence  north,  13  d^rees  east,  up  said  river, 

nel  of  the  river  moves  toward  the  south,  and 
land  forms  on  the  north  side,  the  additions  to 
the  soli  on  such  north  side  is  the  result  of  ac- 
cretion, and  not  of  avulsion,  where,  as  a  gen- 
eral rule,  the  formation  and  change  are  dis- 
covered only  after  each  rise,  although  the 
changes  resulting  from  the  rises  of  the  river 
are  greater  In  some  years  than  In  others,  and 
occasionally  the  progress  made  cnn  be  noticed 
while  it  is  going  on.  Denny  v.  Cotton,  3  Tex. 
Civ.  App.  634.  22  S.  W.  122. 

The  filling  up  of  one  channel  of  a  river  be- 
tween the  main  land  and  an  Island  by  sand  and 
sewage,  so  that  at  times  of  ordinary  stage  of 
the  water  It  is  dry,  although  It  Is  liable  to 
overflow  In  cases  of  high  water,  and  is  not  fit 
for  agricultural  purposes,  does  not  constitute 
an  accretion  belonging  to  the  riparian  owner. 
Bennett  v.  National  Starch  Mfg.  Co.  103  Iowa, 
207,  72  N.   W.  507. 

Land  canm>t  be  acquired  by  accretion  where 
It  is  Joined  to  the  land  of  claimant  by  the  re- 
moval of  an  inlet  between  an  adjoining  bay 
and  the  ocean  during  storms,  sometimes  as 
much  as  a  half  mile  at  a  time.  Mulry  v.  Nor- 
ton, 100  N.  Y.  424.  53  Am.  Rep.  206,  3  N.  E. 
581. 

That  the  area  of  riparian  property  contain- 
ing 37  acres  has  a  little  more  than  doubled  in 
extent  by  accretions  made  during  nearly  twenty 
years  is  not  so  great  an  increase  as  to  forbid 
the  idea  that  it  was  Imperceptible.  East 
Omaha  Land  Co.  v.  Jeffries,  40  Fed.  386. 

In  King  V.  Yarborough,  3  Bam.  &  C.  99,  4 
Dowl.  &  R.  790,  where  the  King  claimed  cer- 
tain land  formed  from  the  sea  on  the  ground 
that  It  was  alluvion,  Goulburn  for  the  Crown 
argued  that  "it  cannot  be  contended  that  ail 
increase  by  alluvion  belongs  to  the  subject  If 
it  be  imperceptible  to  the  eye  whilst  going  on, 
for  then  the  Increase  by  alluvion  must  always 
Iwlong  to  the  subject,  for  the  actual  formation 
of  land  can  never  be  observable  at  the  moment. 
The  rlsrht  of  the  subject  really  depends  on  the 
principle.  Da  minimis  non  curat  lex.  Here  the 
whole  increase  was  460  acres,  and  it  went  on 
at  the  rate  of  8  or  9  yards  In  width  evory 
year."  In  the  argument  in  the  opposition  to  this, 
it  was  stated  that  "Lord  Hale,  in  his  treatise, 
De  Jure  Marls,  manifestly  speaks  of  two  dif- 
ferent kinds  of  gain  by  alluvion;  the  one 
68  L.  R.  A, 


16  chains  and  10  links,  to  a  post  near  thle 
water's  edge,  thence  west  115  chains  and  75 
links  to  the  place  of  beginning, — containing 
347.19  acres."  The  ouster  is  laid  as  of 
March  1,  1894.  The  answer  is  a  general  de- 
nial. The  case  was  tried  by  the  court,  a 
jury  being  waived,  and  resulted  in  a  judg- 
ment for  the  plaintiff  for  possession,  and 
the  monthly  rents  and  profits  were  fixed  at 
$10.  The  defendant  appealed.  The  plain- 
tiff claims  title  by  deed  from  Robert  F. 
Gatewood,  dated  October  30,  1876,  and  re- 
corded January  11,  1877,  and  from  Anna 
Mauer.  These  grantors  were  purchasers  at 
the  partition  sale  of  the  estate  of  plaintiff'.s 
ancestor,  C.  E.  De  Lassus,  and  tho  plaintiff 
claims  that  he  and  his  grantors  have  been 
in  possession  of  this  land  ever  since  its  for- 
mation, and  of  the  land  to  which  he  claims 
this  land  is  an  accretion  for  about  fifty 
years.  The  defendant  claims  title  under  a 
partition  sale  of  the  Jones  estate  made  in 
April,  1884,  and  claims  that  the  land  here 
in  controversy  is  an  accretion  to  island  No. 
15  in  the  Mississippi  river,  commonly  called 
"Jones's    island."    The    respective     conten- 


where  a  considerable  Increase  takes  place  at 
one  time,  the  otheif  where  It  Is  gradual  and  by 
Insensible  degrees.  In  the  former  case*  it  be- 
longs to  the  Crown,  In  the  latter  to  the  sub- 
ject. .  .  .  Lord  Bale  cannot  be  taken  to 
mean  that  the  increment  belongs  to  the  subject 
only  when  It  is  so  inconsiderable  as  to  be  scarce- 
ly perceptible;  for  in  the  Abbot  of  Ramsay's 
Case,  which  he  cites,  the  dispute  was  for  60 
acres;  and  unless  the  land  Is,  after  the  lapse 
of  mauy  years,  clearly  discernible,  a  dispute 
respecting  it  can  hardly  arise.  The  true  and 
only  sensible  meaning  is  that  where  the  in- 
crea.se  Is  imperceptible  in  its  progress,  there 
the  land  becomes  the  property  of  the  subject 
as  it  is  formed ;  It  is  then  vested  In  him  de  die 
in  diem;  and  what  is  once  vested  in  him  can- 
not be  devested  by  the  circumstance  of  a  still 
further  Increase  afterwards  taking  place.** 
This  latter  view  was  adopted  by  the  court,  it 
holding  that  "Imperceptible"  means  impercepti- 
ble in  its  progress,  rather  than  Imperceptible 
after  a  long  lapse  of  time. 

The  rule  is  different  in  case  the  water  sud- 
denly recedes  leaving  a  perceptible  portion  of 
the  bed  uncovered. 

If  the  salt  water  of  the  sea  relinquish  a 
great  quantity  of  land  upon  the  Shore,  the 
King  shall  have  this  land  by  his  prerogative, 
and  the  owner  of  the  next  adjoining  soli  shall 
not  have  it  as  a  prerequisite.  2  Rolle,  Abr. 
1G9.  1)1.  11. 

If  the  sea  suddenly  retires  below  the  usual 
water  mark,  leaving  terra  flrma,  and  making 
the  dereliction  sudden  and  considerable,  it  be- 
longs to  the  King.  Ptkes  v.  Miller,  24  Tex. 
424. 

In  case  of  reliction  from  their  bed  of  waters 
which  belong  to  the  state,  the  new  land.  If 
suddenly  and  perceptibly  formed,  belongs  to 
the  state.  Fuller  v.  Shedd,  161  111.  462.  33  L. 
R.  A.  146,  44  N.  E.  280. 

Dereliction,  according  to  the  Bnglish  com- 
mon law,  is  a  recession  of  the  waters  of  the 
sen,  a  navigable  river,  or  other  stream,  by 
which  land  that  was  before  covered  with  water 
is  left  dry.  In  such  case.  If  the  alteration 
takes  place  suddenly  and  sensibly,  the  owner- 
ship remains  according  to  former  bounds  ;  but 
if  it  Is  made  gradually  and  Imperceptibly,  the 
derelict  or  dry  land  belongs  to  the  riparian 
owner  from    whose   shore   or   bank   the    water 
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tions  are  easily  understood  hj  reference  to  I  tiff,  and  defendant's  exhibit  C,  which  are  as 
ajagrams  Nos.  1  and  2,  made  by  the  plain- 1  follows: 
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From  those  diagrams  and  this  exhibit, 
which  are  support^  by  the  testimony  of  the 
witnesses. — among  them  the  county  sur- 
veyor and  expert  civil  engineer, — it  appears 
that  at  the  time  of  the  government  survey, 
in  1818,  island  No.  16  (Jones's  island)  was 
a  complete  island,  an  arm  or  cut-off  of  the 
Mississippi  river  flowing  between  it  and  the 
Missouri  shore,  while  the  main  channel  of 
the  Mississippi  river  ran  between  the  is- 
land and  jbhe  Illinois  shore.  At  that  time 
68  L.  R,  A. 


I  Cape     Cinque    Hommes    creek    flowed    into 
!  the  Mississippi  river  at  a  point  between  the 
I  south  end  of  island  No.  15  and  the  Big  Ed- 
!  dy.     De  Lassus  owned  the  l»nd  south  of  the 
'  Big    Eddy  and  south    of    survey  2,099,  ex- 
tending along  the  bank  of  the  Mississippi 
river.     Some  time  after  1828  the  cut-off  Ih»- 
tween  the  island  and  the  Missouri  shore  h^ 
gan  to  All  up,  and  ultimately,  many  yeari 
before  this  controversv  began,  it  was  com 
pletely  flUed  up,  the  island  was  complexly 
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joined  to  the  main  land^  and  for  many 
years  there  has  been  a  cultivated  field  on  a 
part  of  what  was  formerly  the  cut-off,  and 
a  public  road  on  another  part  thereof.  Af- 
terwards the  river  began  to  cut  into  the 
bank  on  the  Illinois  shore,  and  land  began 
to  form  on  the  Missouri  side  of  the  river, 
opposite  the  De  Lassus  property.  The  plain- 
tilTs  testimony  tends  to  show  that  all  the 
accretions  from  the  Big  Eddy  down  formed 
from  the  shore  towards  the  thread  of  the 
river,  and  gradually  extended  towards  the 
north  ind  east.  The  formation  nearest  the 
shore  was  of  soft  mud,  and  that  further 
a^-ay  from  the  shore  was  sandy.  Nearer 
the  shore  there  were,  at  intervals,  stagnant 
pools  of  water,  or  "swag,"  as  some  of  the 
witnesses  call  it.  The  Cape  Cinque  Hom- 
mes  creek,  which  formerly  emptied  into  the 
river  at  a  point  north  of  the  Big  Eddy,  was 
originally  quite  a  stream  of  water,  in  somu 
places  as  much  as  800  feet  wide,  and  in 
times  of  high  water  quite  good-sized  boats, 
towing  barges,  ran  up  it,  and  brought  out 
cargoes  of  wood,  etc.  Kow  that  creek  is  at 
some  places  not  over  214  to  3  feet  wide,  and 
is  not  in  fact  navigable*  except  when  the 
whole  count rj'^  is  overflowed.  What  was 
once  Big  Eddy  is  now  all  filled  up.  As  the 
accretions  formed  from  the  Missouri  shore 
towards  the  north  and  east,    it    interfered 


with  the  mouth  and  course  of  the  creek.  The 
course  of  the  creek  has  changed  several 
times.  Because  the  outer  part  of  the  new 
formation  was  sandy,  while  that  nearer  the 
shore  was  soft  mud,  the  course  of  the  creek 
was  finally  changed  so  that  it  cut  a  new 
channel  through  the  new  formation  in  front 
of  the  De  I^assus  property,  and  now  runs 
as  the  course  is  shown  on  diagram  No.  2. 
In  this  way  the  new  formation  or  accretion 
in  front  of  the  De  Lassus  property  is  now 
divided  into  two  parts  by  the  cutting  of 
such  new  channel  by  the  creek.  But  the 
point  most  material  in  this  controversy  is 
that  the  two  parts  of  the  accretions  in  front 
of  the  De  Lassns  property  were  formed 
gradually  and  originally  as  one  formation, 
and  after  it  was  thus  formed  the  <;reek  cut 
the  new  channel  through  the  new  forma- 
tion, and  thus  separated  the  accretions  after 
they  had  formed  into  two  parts,  the  creek 
separating  them.  This  is  the  sum  of  the 
testimony  of  the  plaintiflf  and  the  witnesses: 
Lewis  Dickson,  who  was  seventy-nine  years 
old,  and  had  been  deputy  county  surveyor 
from  1S58  to  18G2  and  from  1873  to  1878, 
and  who  was  born  and  raised  in  the  neigh- 
borhood; Thomas  H.  Layton,  who  was 
county  surveyor  for  over  eighteen  years,  and 
who  made  several  surveys  of  it, — the  last 
in  March,  1894;  William  R.  Wilkinson,  who 


has  so  receded.  Warren  v.  Chambers,  25  Ark. 
120,  01  Am.  Dec.  638,  4  Am.  Rep.  23. 

Land  thrown  up  by  a  sudden  change  In  the 
course  of  a  river  does  not  belong  ns  an  accre- 
tion to  the  abutting  owner.  Smith  v.  Miller, 
103  Iowa,  688,  70  N.  W.  123,  Affirmed  in  75  N. 
W.  499. 

Land  detached  from  one  side  of  a  river  by 
a  sudden  change  In  the  channel,  and  left  con- 
nected with  land  on  the  other  side  in  such 
manner  as  to  be  capable  of  Identification,  does 
not  come  to  the  owner  of  the  land  as  an  accre- 
tion. Conithard  v.  Davis,  101  Iowa,  625,  70 
N.  W.  716. 

Land  left  between  the  meander  line  and  the 
river  by  a  sudden  change  of  course  will  not 
belong  to  the  patentee.  Smith  v.  Miller,  105 
Iowa.  688,   70  X.   W.  123. 

Callls  says:  I  have  known  some  countries 
'  where  the  frontagers  have  claimed  those 
eroanda  left  by  recession  of  the  seas  by  a  pre- 
sided claim  of  frontagers.  But  of  late  the 
law  has  In  these  cases  been  oftentimes  ruled 
'or  the  King  against  the  subject :  for  at  Croft 
in  the  county  of  Lincoln,  1,600  acres  were 
eahi(>d  from  the  sea  affront  the  manor  of  Sir 
Valentine  Brown  there,  yet  he  was  put  to  ob- 
tain the  grant  from  the  King  thereof ;  and  one 
Hoahey  of  St.  Kegneys  claimed  grounds  left 
t>7  tbe  sea  by  the  said  pretended  custom  of 
frontage,  but  they  were  decreed  against  them 
in  the  coart  of  wards  in  12  James. 
For  it  were  inconvenient  that  the  subject 
ihoiild  have  frontage,  and  yet  no  bounds  pre* 
scribed  thereto ;  so  that  10,000  acres  might  be 
l«ft  affront  a  msn's  manor  which  were  not  fit 
i  sobject  should  have  this  large  inheritance 
^J  pretense  of  such  allowed  custom ;  for  so 
i&ight  he  become  richer  tlian  the  King.  Sew- 
ers. 47,  48. 

On  the  lower  Mississippi  the  changes  and 
additions  to  the  land  are  greater  than  in  most 
«th«  places,  and  because  of  the  great  varia- 
tion in  the  height  of  the  water  much  land  is 
Emerged  at  times  of  high  water,  which  is 
*8  L  R.  A. 


uncovered  when  it  is  In  its  normal  condition. 
This  land  has  received  the  name  of  batture. 

The  term  "batture"  is  used  to  denote  a  bot- 
tom of  sand,  stone,  or  rock  mixed  together 
and  rising  towards  the  surface  of  the  water. 
It  also  denotes  an  elevation  of  the  bank  when 
It  has  arisen  above  the  surface  of  the  water, 
or  is  as  high  as  land  on  the  outside  of  tbe 
bank.  Morgan  v.  Livingston,  0  Mart.  (La.) 
19. 

The  term  "batture"  applies  to  those  por- 
tions of  the  bed  of  the  Mississippi  river  cov- 
ered during  high  water,  and  left  exposed  dur- 
ing low  water.  Leonard  v.  Baton  Rouge,  39 
La.   Ann.  275,  4  So.  241. 

The  ownership  or  title  to  the  soil  of  batture 
which  forms  outside  of  the  levee  la  vested  in 
the  front  proprietor's  lot,  but  the  use  of  such 
batture  Is  vested  In  the  public.  A  riparian 
owner  cannot  appropriate  it  to  his  exclusive 
use.     Pulley  v.  Municipality  No.  2,  18  La.  278. 

By  the  formation  of  batture  In  the  port  of 
New  Orleans  the  place  which  it  occupies  ceases 
to  be  a  part  of  the  port,  and  the  batture  be- 
comes the  property  of  the  whole  community, 
and  may  be  alienated  to  private  uses  by  the 
city.     Packwood  v.  Waldeu,  7  Mart.  N.  S.  81. 

The  right  to  future  alluvial  formation  or 
batture  Is  a  vested  right  Inherent  in  the  prop- 
erty Itself,  and  forming  an  essential  attribute 
of  it  resulting  from  natural  law  In  conse- 
quence of  the  local  situation  of  the  land. 
Municipality  No.  2  v.  Orleans  Cotton  Press,  18 
La.  122,  36  Am.  Dec.  624. 

As  a  rule,  to  become  the  property  of  the  ad- 
joining owner  the  alluvion  must  form  upon, 
and  be  attached  to,  the  shore. 

Under  the  rule  that  an  owner  of  land  bor- 
dering on  a  lake  cannot  take  from  the  state  Its 
title  to  the  former  bed  by  reliction  unless  the 
water  receded  from  his  land,  the  title  of  the 
shore  owner  is  not  established,  where  It  ap- 
pears that,  as  the  waters  receded,  they  at  first 
left  Islands  separated  from  the  land  of  the 
shore  owner  and  from  each  other  by  swales  or 
depressions  In  which  water  remained  for  some 
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had  lived  in  the  neighborhood  since  1870; 
Dr.  Robert  H.  Bush,  who  had  known  the 
conditions  since  1855,  and  had  lived  on  the 
adjoining  land  to  De  Lassus  since  1884;  A. 
F.  Moldonhauer.  who  had  known  the  con- 
ditions for  eighteen  years,  and  who  said  he 
"mighty  near  lived  in  the  creek  half  of  the 
time,"  and  who  said  the  creek  cut  through 
the  accretions  in  front  of  the  De  Lassus 
property  and  assumed  its  present  course 
and  bed  in  188G;  Adolphus  Clifton,  who 
had  known  tho  conditions  all  his  life,  and 
who  built  the  cabin  on  the  part  east  of  the 
creek,  for  the  defendant,  about  two  years 
before  this  suit  was  begun,  and  who  testified 
that  the  plaintifT  notifiod  him  then  that  the 
land  was  his;  James  Iloberts,  who  had  lived 
near  the  premises  since  1882;  Henry 
Course,  who  had  known  the  conditions  since 
1846;  Frederick  Boehme,  who  had  lived 
about  2  miles  from  the  premises  since  1858; 
Jesse  De  Lassus,  who  was  raised  on  the 
land  to  which  the  land  in  controversy  is 
claimed  to  be  an  accretion;  and  Charles  R. 
Swan,  who  had  known  the  conditions  since 
1874.  It  also  appears  from  the  plaintiff's 
testimony  that  De  Lassus  had  a  warehouse 
and  landing  on  the  accretions  for  eighteen 
or  nineteen  years  before  the  suit  was  begun, 
and  also,  that  under  the  judgment  in  this 
case  the  plaintiff  will  not  have  as   much 


time  before  the  whole  tract  became  dry.     Ham- 
mond V,  Shepard.  186  lU.  235,  57  N.  E.  867. 

But  a  remaining  depression  in  which  water 
may  remain  does  not  in  all  cases  prevent  the 
title  from  passing  under  the  law  of  accretions 
If  tho  addition  is  in  fact  an  accretion. 

A  bar  In  a  river  Is  an  accretion  to  an  island 
where  it  is  so  connected  with  the  same  as  to  en- 
able persons  to  walk  from  the  one  to  the  other, 
although  such  connection  is  somewhat  sub- 
merged. Bellefontalne  Improv.  Co.  v.  Nled- 
rlnghaus.  181  111.  426,  55  N.  E.  184. 

A  riparian  owner  will  acquire  title  to  accre- 
tions where  the  bed  of  a  tidal  river  is  raised 
by  natural  causes  such  as  gravel,  sand,  or  soil, 
or  the  action  of  mussel,  so  that  a  portion  there- 
of is  above  water  at  ordinary  low  water  and 
by  continued  accretions  had  connected  with  the 
shore,  notwithstanding  that  the  highest  por- 
tion of  it  was  first  raised  above  the  surface  of 
the  water  some  distance  from  the  shore.  King 
V.  Young,  76  Me.  76,  49  Am.  Rep.  596. 

Where  a  slough  passing  through  land  Is  grad- 
ually filled  up  with  alluvial  deposits  the  fact 
that  they  did  not  first  make  land  on  the  sides 
of  the  slough  is  unimportant.  If  the  deposits 
ultimately  reach  the  surface  and  blend  with 
the  adjacent  land  by  action  or  recession  of  the 
waters,  the  accretions  so  formed  become  part 
of  the  land  through  which  it  passes  and  the 
property  of  the  owner  thereof.  Mlnton  v. 
Steele.  125  Mo.  181.  28  S.  W.  746. 

There  has  been  some  discussion  as  to  the  ef- 
fect of  the  presence  of  artificial  conditions  aid- 
ing the  formation  of  the  accretions.  The  cases 
are  quite  well  agreed  that  If  the  accretion  is 
merely  incidental  to  an  artificial  condition,  the 
rule  is  not  changed.  The  riparian  owner  will 
not,  however,  be  permitted  to  increase  his  es- 
tate by  creating  an  artificial  condition  for  the 
purpose  of  effecting  such  increase.  It  was  de- 
cided in  a  Canadian  case  that  a  riparian  pro- 
prietor is  entitled  to  only  the  natural  accre- 
tionB  In  front  of  his  land.  Standly  v.  Perry, 
23  Grant  Ch.  (D.  C.)  607,  Affirmed  In  2  Ont. 
App.  Rep.  195,  and  in  3  Can.  S.  C.  356. 
58  L.  It  A. 


I  front  on  the  Mississippi  river  as  he  formerly 
had,  and  that  the  lines  will  be  changed  so  aa 
I  ^  ^^^e  plaintiff  and  other  riparian  owners 
a  river  front,  and  that  this  change  in  the 
.  dividing  lines  is    made    necessary    because 
I  they  formerly  fronted    on    a   bend    in   the 
river,  whereas  now  the  river  is  practically 
straight   at   that   point.     On  the   contrair, 
,  the    defendant's    testimony    tends    to    show 
i  that  the  accretions  were  made  to  the  south 
end  of  island  No.  15,  or  Jones's  island,  and 
not  to  the  main  land,  or  at  least  that  this 
is  true  as  to  the  part  which  lies  north  and 
cast  of  Cape  Cinque  Hommes  creelc  as  it 
now  is,  and  defendant  lays  no  claim  to  any 
i  part  of  the  land  that  lies  south  and  we^t 
!  of  that  creek ;  that,  as  the  accretions  formed 
to  the  south  end  of  the  island,  it  forced  the 
;  creek  towards  the  south  and  west  until  it 
;  finally  assumed  its  present  course  and  bed; 
that  the  land  lying  north  and  east  of  the 
creek  could  not  be  an  accretion  to  the  De 
;  Lassus  land,  because  the  creek  always  in- 
tervened between  the  two,  and  that  the  creek  | 
is,  and  al\rays  has  been,  in  fact,  navigable. 
The  defendant  asked  twenty-three   instruc- 
,  tions,  and  the  court  gave  ten  thereof.     It 
I  is  not  necessary  to  set  them  out,   as  those 
'  given  fully  cover  every  theory  of    law    ap- 
plicable to  the  case,  and  show  the  principles 

But  in  Atty.  Gen.  v.  Chambers*  4  DeG.  &  J. 
55,  5  Jur.  N.  S.  745,  the  question  was  involved 
as  to  whether  the  rule  that  accretions  forming 
gradually  belong  to  the  owner  of  the  adjoining 
soil  applies  where  the  accretion  Is  caused  or 
aided  by  artificial  means,  the  court,  while  no: 
deciding  the  question,  deeming  It  necessary  to 
send  It  back  for  more  facts,  expressed  the  opin- 
ion that  the  distinction  taken  by  the  Crown  be- 
tween accretions  produced  by  nature  and  by 
!  artificial  causes  was  not  a  good  one,  although 
It  said  that  an  exception  must  always  be  made 
where  the  operations  upon  the  land  of  the  party 
claiming  the  accretion  can  be  shown  to  have 
been  intended  to  produce  the  accretion.  The 
court  further  said  that  there  is  nothing  in  any 
of  the  caaes,  or  in  the  text  books,  apon  the 
subject  which  hints  at  the  distinction  now 
sought  by  the  Crown  to  be  established. 

Land  formed  by  accretions,  in  the  angle 
made  by  the  line  of  a  dock  and  the  shore  line, 
belongs  to  one  who  owns  the  docks  and  the 
contiguous  shore.  Roberts  v.  Brooks,  24  C.  C. 
A.  158.  45  U.  S.  App.  395,  78  Fed.  411. 

Under  the  Maryland  statutes  of  18G2,  the 
owner  of  land  bounding  on  navigable  waters  is 
entitled  to  all  accretions  to  his  land  by  the  re- 
cession of  the  water,  whether  formed  or  made 
by  natural  causes  or  otherwise,  as  though  the 
land  were  situated  on  a  private  stream.  Id 
Ops.  Atty.  Gen.  149. 

If  the  result  of  the  construction  of  piers  at 
the  mouth  of  a  river  is  to  form  land  on  one 
side  and  wear  away  on  the  other,  one  owner 
acquires,  and  the  other  loses,  title  to  land  if 
there  has  been  acquiescence  for  a  series  of 
years  in  such  gain  and  loss.  Bates  v.  Illinois 
C.  R.  Co.  (U.  S.  C.  C.  N.  D.  111.)  22  Law  Bep. 
513. 

The  right  of  a  riparian  owner  to  alluvion 
is  not  affected  by  the  fact  that  the  accretions 
forming  the  same  were  in  whole  or  in  part  due 
to  artificial  means  obstructing  the  flow  of  the 
water  and  changing  the  current  of  the  stream, 
for  which  such  owner  was  in  no  way  account- 
able ;  such  as  the  filling  in  of  a  slough,  and  the 
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of  law  the  court  applied  to  the  facts  found 
by  it. 

ifessr*.  Killian  ft  Greenwell*  for  ap- 
pellant: 

PlaintilT  must  show  title  or  right  of  pos- 
session in  himself  before  he  can  disturb  de- 
fendant's possession,  and  must  recover,  if 
at  all,  on  the  strength  of  his  own  title,  and 
not  on  the  weakness  of  that  of  defendant. 

Foster  v.  Evans,  51  Mo.  39;  West  v.  Bre- 
UUe,  115  Mo.  653,  22  S.  W.  705;  Sicmers 
V.  Schroder,  14  Mo.  App.  346;  Dunlap  v. 
Henry,  76  Mo.  106;  Parker  v.  Cassingham, 
130  Mo.  348,  32  S.  W.  487;  Chenault  v. 
QuUenberry,  22  Ky.  L.  Rep.  79,  57  S.  W. 
234. 

The  Alississippi  river  is  a  navigable 
stream  and  public  property,  and  the  creeks 
and  streams  which  empty  into  it,  so  far  as 
they  are  ordinarily  of  tne  same  level  as  such 
it  ream  and  rise  and  fall  with  its  waters,  are 
public  also. 

Cooley  V.  Oolden,  117  Mo.  33,  21  L.  R.  A. 
300,  23  S.  W.  100. 

The  test  of  navigability  is  navigability  in 
fact,  and  those  waters  are  "navigable  waters 
of  the  United  States,"  within  the  meaning 
of  the  acts  of  Congress  in  which  that  phrase 
is  used,  which  in  their  ordinary  condition, 
by  themselves  or  by    uniting    with    other 


navigable  waters,  form  a  continuous  high- 
way, over  which  commerce  is  or  may  be 
carried  on  with  other  states  or  foreign  coun- 
tries in  the  customary  mode  in  which  such 
commerce  is  conducted  bv  water. 

Barney  v.  Keokuk,  94  U.  S.  324,  24  L.  ed. 
224;  Cooley  v.  Qolden,  117  Mo.  46,  21  L.  R. 
A.  300,  23  S.  W.  100;  Gould,  Waters,  §$  54, 
56,  66,  67,  and  notes  2,  4,  p.  132;  Turner  v. 
Holland,  65  Mich.  453,  36  N.  W.  283;  FalU 
Mfg.  Co.  V.  Ocofifo  Improv,  Co.  87  Wis.  134, 
58  N.  W.  261;  St.  Anthony  Falls  Water 
Poicer  Co.  v.  8t.  Paul  Water  Comrs.  168  U. 
S.  349,  42  L.  ed.  497,  18  Sup.  Ct.  Rep.  157; 
Willow  River  Cluh  v.  Wade,  100  Wis.  86, 
42  L.  R.  A.  305,  76  N.  W.  273;  Leovy  v. 
United  States,  34  C.  C.  A.  392,  92  Fed.  344; 
Chisholm  v.  Gaines,  67  Fed.  285. 

The  owners  of  land  bordering  on  navi- 
gable waters  own  only  to  high-water  mark, 
and  the  title  to  the  bed  of  the  stream  up  to 
high-water  mark  is  in  the  public. 

Barney  v.  Keokuk,  94  U.  S.  324,  24  L.  ed. 
224;  Gould,  Waters,  §  39;  Shively  v.  Bowl- 
ly,  152  U.  S.  1,  38  L.  ed.  331,  14  Sup.  Ct. 
Rep.  548. 

A  body  of  land  surrounded  by  water  in 
its  flow  in  an  ordinary  stage  is  an  island, 
although  at  some  periods  of  the  year  the 
water  may  not  pass. 


con^^cmctlon  of  dykes,  trestles,  and  a  wharf 
aboTe  the  property  in  question.  Tntam  v.  St. 
Loois,  123  Mo.  647,  28  S.  W.  1002 ;  Whyte  v. 
St.  l/juls,  153  Mo.  80,  54  S.  W.  478. 

An  owner  of  land  bordering  on  a  stream, 
whether  navigable  or  not,  and  whether  limited 
by  his  grant  to  the  margin  of  the  stream,  or 
taking  title  to  the  middle  thereof.  Is  entitled 
to  the  accretions  formed  on  his  bank  by  the 
deposit  of  allnvlon;  and  the  fact  that  the  la- 
bor of  others  changed  the  current  of  the  stream 
and  accelerated  the  deposit  of  alluvion,  the  ri- 
parian owner  doing  nothing  more  than  to  pre- 
vent the  soil  thus  formed  from  washing  away, 
and  It  not  appearing  that  it  would  not  have 
been  formed  without  such  aids,  cannot  deprive 
bim  of  the  right  to  the  newly  made  soli.  Loy- 
ingston  V.  St  Cialr  County,  64  III.  56,  16  Am. 
Rep.  516. 

A  riparian  owner  on  the  banks  of  a  river  is 
tbe  owner  of  the  accretions  formed  to  his 
banks,  even  though  these  accretions  are  caused. 
or  greatly  accelerated,  by  the  action  of  the  city 
and  public  in  making  such  banks  Itp  dumping 
grounds;  and  such  owner  is  entitled  to  a  rea- 
sonable rental  for  the  use  and  occupation  of 
such  lands  for  the  purposes  of  such  dumping 
grounds  and  a  roadway  thereto  across  such 
land.  Memphis  v.  Waite,  102  Tenn.  274,  62 
S.  W.   161. 

But  a  riparian  owner  can  only  claim  such  ac- 
Tetions  as  may  be  added  to  his  land  by  the 
r>Hnjlflr  or  gradual  process  of  accretion  or  re- 
liction to  his  shore  line.  Perkins  v.  Adams, 
122  Mo.  131.  33  S.  W.  778. 

The  distinction  between  what  may  go  to  the 
riparian  owner  as  accretion  and  what  he  will 
be  prohibited  from  taking  is  well  Illustrated  by 
a  Massachusetts  case  holding  that  the  bound- 
ary of  an  owner  of  upland  upon  the  stream 
Scving  tbroogh  flats  at  low  water  cannot  be 
rbanired  by  the  building  of  a  dam  across  the 
month  of  the  cove,  the  effect  of  which  is  to 
CTsdnally  fill  the  cove  with  a  mud  bar  and 
r-  >f-  the  extreme  low- wn tor  mark  of  the 
kUcam,  if  the  deposit  would  not  have  been  suf- 
58  L.  R.  A. 


Helen t  to  hold  back  the  water  without  the  aid 
of  the  dam.  Sewall  &  D.  Cordage  Co.  v.  Bos- 
ton Water  Power  Co.  147  Mass.  61,  16  N.  B. 
782. 

II.  Title  to. 
a.  In  genhraL 

The  right  to  accretion  Is  one  of  the  riparian 
rights  incident  to  all  land  bordering  on  water. 
No  express  words  in  the  title  papers  are  nec- 
essary to  create  or  continue  it.  But  express 
words  are  necessary  to  reserve  it  to  a  grantor. 

The  riparian  right  to  future  alluvion  Is  a 
vested  one.  It  is  an  Inherent  and  essontial  at- 
tribute of  the  original  proprietor.  St.  Clair 
County  V.  Lovingston,  23  Wall.  40,  23  L.  ed.  B9. 

The  riparian  rights  of  the  owner  of  land 
bounded  by  a  stream  of  water  vest  him  with 
ownership  of  alluvial  accretions  gradually 
formed  on  his  bank  by  the  action  of  the  waters. 
Posey  V.  James,  7  Lea,  08:  Gill  v.  Lydlck.  40 
Xeb.  .'>08,  59  N.  W.  104;  Denny  v.  Cotton,  8 
Tex.  Civ.  App.  634,  22  8.  W.  122;  Coulthard 
V.  Stevens,  84  Iowa,  241,  50  N.  W.  983. 

The  owner  of  a  tract  of  land  fronting  on  the 
river,  and  between  which  and  the  stream  noth- 
ing subject  to  exclusive  ownership  Intervenes, 
is  entitled  to  the  ailljvion  subject  to  the  right 
of  the  public  to  use  the  bank.  Barrett  v.  New 
Orleans,   13  La.   Ann.  105. 

Accretions  formed  by  the  overflow  of  a  river 
after  it  has  cut  for  itself  a  new  channel  can 
only  Inure  to  the  benefit  of  a  riparian  proprie- 
tor. White  V.  Leovy,  49  La.  Ann.  16G0,  22  So. 
931. 

DeLasrkrs  v.  Pahrbty  expresses  the  general 
rule  In  holding  that  the  owner  of  mainland  has 
title  to  accretions  Joined  thereto  by  the  gradual 
and  emperceptible  action  of  nature. 

The  littoral  owner  of  meandered  land  Is  enti- 
tled to  the  natural  accretion  to  his  shore,  un- 
less expressly  reserved  to  the  government,  this 
right  being  in  compensation  for  liability  to  loss 
hv  erosion.  Hinckley  v.  Peay,  22  Utah.  21.  60 
I'ac.   1012. 
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Stover  ▼.  Jack,  60  Pa.  339,  100  Am.  Dec. 
566. 

High-water  mark  as  a  line  between  a  ri- 
parian owner  and  the  public  is  determined 
by  examining  the  bed  and  bank,  and  ascer- 
taining where  the  presence  and  action  of  the 
water  are  so  common  and  usual  and  so  long 
continued,  in  all  ordinary  years,  as  to  mark 
upon  the  soil  of  the  bed  a  character  distinct 
from  that  of  the  bank,  in  respect  to  vegeta- 
tion, as  well  as  in  respect  to  the  nature  of 
the  soil  itself. 

Gould,  Waters,  §  45;  Carpenter  v.  Hen- 
nepin County,  56  Minn.  513,  68  N.  W.  295; 
St.  Louis,  I.  M.  d  8.  R.  Co.  v.  Ramsey,  53 
Ark.  314.  8  L.  R.  A.  559,  13  S.  W.  931; 
Paine  Lumber  Co.  v.  United  States,  55  Fed. 
854. 

The  text  books  and  decisions  use  the  term 
"water's  edge"  as  synonymous  with  mean 
high  tide,  or  limit  of  the  shore  of  the  sea, 
and  ordinary  high-water  mark  of  fresh- 
water rivers, 

3  Washb.  Real  Prop.  3d  ed.  I  48,  p.  358; 
Child  V.  Starr,  4  Hill,  376;  Esx>  parte  Jen- 
nings, 6  Cow.  547. 

In  order  that  a  riparian  owner  on  a  navi- 
gable stream  shall  become  entitled  to  ac- 
cretions formed  on  the  bed  of  such  stream, 
they  must  be  formed  gradually  and  imper- 


ceptibly, and  must  begin  at  his  line  at  high- 
water  mark. 

Barney  v.  Keokuk,  94  U.  S.  324,  24  L. 
ed.  224;  Gould.  Waters,  §  39;  Shively  v- 
Bowlhy,  152  U.  S.  1,  38  L.  ed.  331,  14  Sup. 
Ct.  Rep.  548;  Adam9  v.  St.  Louis,  32  Mo. 
25;  Benson  v.  Morrow,  61  Mo.  345;  Cooley 
V.  Oolden,  117  Mo.  33,  21  L.  R.  A.  300,  23 
S.  W.  100;  Mo.  Rev.  Stat.  1899,  art.  6, 
chap.  122;  Recs  v.  McDaniel,  115  Mo.  145^ 
21  S.  W.  913;  Perkins  v.  Adams,  132  Mo. 
131,  33  S.  W.  778;  Cox  v.  Arnold,  129  Mo. 
337,  31  S.  W.  592;  Crandall  v.  Smith,  134 
Mo.  633,  36  S.  W.  612;  St.  Louis,  I.  M.  d  8, 
R.  Co.  V.  Ramsey,  53  Ark.  314,  8  L.  R.  A. 
559,  13  S.  W.  931;  JVallace  v.  Driver,  61 
Ark.  429,  31  L.  R.  A.  317,  33  S.  W.  641. 

In  all  cases  where  a  non-navigable  stream 
becomes  the  boundary  of  a  tract  of  land, 
the  boundary  of  the  land  changes  as  the 
thread  of  such  stream  changes  by  gradual 
and  imperceptible  accretions,  the  law  of  ac- 
cretions and  relictions  being  the  same  as  to 
navigable  and  non-navigable  streams,  except 
that  in  the  case  of  non-navigable  streams 
the  thread  of  the  stream  is  the  boundary 
line,  the  OAvnership  of  the  bed  being  in  the 
adjacent  owners,  while  in  naviirable  streams 
high-water  mark  is  the  boundary  line,  the 
ownership  of  the  bed  being  in  the  public. 


Land  above  high-water  mark,  which  has  been 
formed  by  imperceptible  accretion  against  the 
shore  line  of  a  grant,  has  become  attached  by 
the  law  of  accretion  to  the  land  described  Id 
the  grant,  and  belongs  to  the  littoral  proprie- 
tor.    Ilalstead  v.  Gay,  7  Hawaiian,  587. 

A  riparian  proprietor  on  a  navigable  river 
holding  title  to  low-water  mark  Is  entitled  to 
any  accretions  to  the  shore  made  by  sediments 
ot  the  water  or  other  gradual  accumulations. 
State  V.  Uoybold,  5  llarr.  (Del.)  484. 

The  property  of  a  riparian  owner  in  sand  or 
alluvion  deposited  by  the  stream  between  high 
and  low  water  line  includes  both  that  already 
deposited  and  future  alluvion  as  regularly  de- 
posited. Freeland  v.  Pennsylvania  R.  Co.  197 
Pa.  529,  47  Atl.  745. 

Land,  not  suddenly  derelict,  but  formed  by 
alluvion  of  the  sea,  imperceptible  in  progress, 
belongs  to  the  owner  of  the  adjoining  lands, 
and  not  to  the  Crown.  (JlfTord  v.  Yarborough, 
B  Ring.  163,  2  Bllgh  N.  U.  147,  1  Dow  &  C.  178, 
4  Dowl.  &  U.  790,  3  Barn.  &  C.  91. 

Land  forni«»d  by  accretion  belougs  to  the  ri- 
parian proprietor,  and  cannot  be  granted  by 
the  Htate  as  vacancy.  Patterson  v.  Gelston, 
23  Md.  432,  Following  Day  v.  Day,  22  Md.  530. 

A  county,  having  deeded  a  tract  of  land 
bounded  on  one  side  by  the  Missouri  river  to 
one  person,  has  no  power  to  afterward  deed 
land  formed  by  accretion  in  front  of  such  tract 
to  another  person,  as  the  accretion  belongs  to 
the  one  holding  under  the  earlier  deed.  Stern 
V.  Fountoin,  112  Iowa,  90.  83  N.  W.  826. 

The  grantee  of  a  fractional  subdivision  of 
public  lands  on  a  navigable  lake,  without  res- 
ervation, becomes  a  riparian  owner  on  the 
hike,  and  acquires  a  vested  right  to  all  the 
land  which  might  be  added  to  his  land  by  ac- 
cretion or  reliction,  which  right  is  not  affected 
by  the  action  of  the  government  In  afterwards 
withdrawing  from  settlement  and  sale  all  lands 
thus  formed  below  the  meander  line  of  the 
original  survey.  Knudsen  v.  Omanson,  10 
Utah,  124,  37  Pac.  250. 

A  lot   In  a  municipality  may  be  entitled  to 
the  riparian  right  of  accretion.     St.  Louis  Pub- 
lic Schools  V.  lUsley,  40  Mo.  356. 
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The  owners  of  land  bounded  by  a  river  or 
other  stream  of  water  are  entitled  to  all  newly 
formed  ground  gradually  and  imperceptibly 
made  by  the  water,  but  If  the  alteration  takes 
place  suddenly,  the  land  thus  formed  does  not 
belong  to  the  proprietor  of  the  adjoining  soil. 
Gill  V.  Lydick,  40  Neb.  508,  59  N.  W.  104. 

Fiats  brought  Into  existence  by  the  slow  and 
Imperceptible  process  of  accretion  are  pre- 
sumed to  be  a  natural  condition  always  exist- 
ing, or  as  having  the  same  effect  as  if  they  had 
always  so  existed.  Babson  v.  Talnter,  79  Me. 
I  308,  10  Atl.  03. 

b.  Effect  of  form  of  conveyance. 

Increase  of  soil  formed  by  the  water  of  ft 
river  gradually  and  Imperceptibly  receding  or 
any  gain  by  aliuvlon  In  the  same  manner,  be- 
longs to  the  owner  of  land  adjacent  or  con- 
tiguous to  the  river,  the  lines  of  which  run 
into,  although  there  is  no  call  for,  the  water. 
Glraud  v.  Hughes,  1  Gill  ft  J.  249. 

One,  the  boundary  lines  of  whose  claim 
were  run  by  a  United  States  surveyor  very 
close  to  a  bar  of  alluvion  then  forming  In  the 
Mississippi  river  in  front  of  the  premises,  and 
so  as  to  include  the  lands  susceptible  of  own- 
ership or  occupation.  Is  entitled  to  the  battore 
thereafter  formed  In  front  of  the  land.  Steph- 
enson V.  Golf,  10  Rob.  (La.)  99,  43  Am.  Dec. 
171. 

A  deed  describing  a  riparian  lot  by  number 
or  name  conveys  the  land  up  to  the  water  line, 
although  it  has  shifted  on  account  of  accre- 
tions which  have  more  than  doubled  the  area 
of  the  property.  East  Omaha  Land  Co.  v.  Jef- 
fries, 40  Fed.  386. 

The  boundary  line  to  a  lot  conveyed  by  Its 
lot  number  with  reference  to  the  recorded  plat 
of  the  addition  of  which  it  is  a  part  for  its 
dimensions  and  description,  will  not  be  con- 
fined to  its  location  as  shown  on  such  plat,  but 
will  extend  to  the  water's  edge,  following  the 
receding  water,  where  accretions  are  formed,  ti- 
tle to  which  accretions  pass  to  the  grantee,  not 
as  appurtenant  to  the  land,  but  as  a  part  of  It, 
where  the  plat  shows  the  lot  as  bordering  ob  a 
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Benson  ▼.  Morrow,  61  Mo.  350;  Primm 
T.  Walker,  38  Mo.  98;  Gould,\Vaters,  §  159. 

Accretions  are  real  estate,  and  can  only 
be  conveyed  by  deed.  They  do  not  pass  as 
appurtenances. 

Gould,  Waters,  §  156;  Campbell  v.  La- 
clede Oas  Co.  84  Mo.  352;  3  Washb.  Real 
Prop.  3d  ed.  f  32,  p.  340. 

Accretions  should  be  apportioned  so  as  to 
give  each  riparian  owner  the  same  propor- 
tion of  the  new  river  front  which  he  had  of 
the  old  river  front  as  it  existed  at  the  time 
the  accretions  began  to  form  to  his  land  in 
common  with  the  other  lands. 

Gould.  Waters,  §§  162-164. 

Conceding  that  plaintiff's  color  of  title 
extends  to  the  land  sued  for,  he  not  having 
held  possession  under  it  a  suITicient  length 
of  time  to  complete  his  title  prior  to  the 
entry  of  defendant  under  his  color  of  title, 
the  possession  of  each  under  their  respec- 
tive colors  of  titles  overlapped  the  other. 
Neither  is  superior  to  the  other,  and  defend- 
ant cannot  be  ejected,  at  the  suit  of  plain- 
tiff, from  any  lands  which  the  petition  al- 
le^res  defendant  to  be  in  possession  of,  nor 
from  dany  lands  which  the  evidence  does  not 
show  plaintiff  to  have  been  in  the  actual 
possession  of. 

Hunt  V.  Missouri  P.  R.  Co.  75  Mo.  252; 


Carstarphen  ▼.  ffolt,  96  Ga.  703,  23  8.  E. 
904;  Schultz  v.  Lindell,  30  Mo.  310. 

Possession  of  a  part  of  a  tract  of  land  un- 
der color  of  title  to  the  whole,  in  order  to 
avail  as  to  the  whole,  must  be  under  claim 
of  the  whole,  coux)led  with  usual  acts  of 
ownership. 

Rev.  Stat.  1899,  §  4266;  Herbst  v.  Merri- 
field,  133  Mo.  267,  34  S.  W.  571;  Gamca  v. 
Saunders,  87  Mo.  557. 

The  grants  of  the  United  States  to  lands 
bordering  on  navigable  waters  extend  only 
to  hjgh-water  mark. 

Barney  v.  Keokuk,  94  U.  S.  324,  24  L. 
ed.  224;  Gould,  Waters,  §  39;  Shivcly  v. 
Bowlby,  152  U.  S.  1,  38  L.  ed.  331,  14 
Sap.  Ct.  Rep.  548;  Coburn  v.  San  Mateo 
County,  75  Fed.  520;  Gibson  v.  United 
States,  166  U.  S.  269,  41  L.  ed.  996,  17  Sup. 
Ct.  Rep.  578;  Niles  v.  Cedar  Point  Club,  29 
C.  C.  A.  5,  54  U.  S.  App.  668,  85  Fed.  45; 
People  v.  Warner,  116  Mich.  228,  74  N.  W. 
705. 

The  state  of  Missouri  has  expressly  de- 
clared that  she  has  relinquished  none  of  her 
rights  to  the  shores  and  beds  of  navigable 
waters  within  her  boundaries  to  the  ripa- 
rian owner. 

Rev.  Stat.  1899,  chap.  122,  art.  6;  Moore 


lake.  Chicago  Dock  &  Canal  Co.  v.  Kinzie,  93 
m.  415. 

Where  a  grant  In  describing  the  land  re- 
fltcs :  Thence  "to  a  stake  on  the  bank  of  the 
Rio  iirande :  thence  down  said  river  with  Its 
mesDders  to  the  place  of  beginning." — the 
grant  calls  for  the  river  and  Its  meanders  aa 
one  of  the  boundaries  of  the  land,  and  the  line 
of  the  survey  will  be  so  extended  as  to  include 
the  gains  which  have  resulted  to  the  soil  front- 
Ini;  on  the  stream  by  alluvion.  Denny  v. 
Cotton,  3  Tex.  Civ.  App.  634,  22  S.  W.  122. 

The  grantee  of  land  described  as  "front  to 
the  river"  enjoys  the  right  of  alluvion,  as  well 
IS  those  who  possess  fields  without  limits. 
Uorgan  v.  Livingston,  6  Mart.   (La.)   19. 

Bat  a  grantee  of  land  described  as  fronting 
on  the  river  is  not  entitled  to  alluvion  where 
tt  the  time  of  the  conveyance  there  existed 
oatside  of  the  levee  and  between  it  and  the 
rirer  land  sust'eptlble  of  ownership.  Livlng- 
•ton  V.  Heerman,  9  Mart.  (I^.)  656. 

A  description  of  property  as  of  a  given  front- 
age on  the  Mississippi  river  and  extending  back 
a  q>ectfied  depth  with  certain  -boundaries  con- 
veys by  right  of  accretion  the  alluvial  deposits 
opposite  the  lot  conveyed.  Kennedy  v.  Mu- 
nicipality Ko.  2,  10  La.  Ann.  54. 

Tbe  stream,  and  not  the  meander  line,  Is  the 
bonndary  of  land  granted  by  the  United  States 
on  a  navigable  river,  and  the  grantee  takes  ac- 
cretions thereto  as  a  riparian  proprietor.  Minto 
T.  Delaney,  7  Or.  337. 

Accretions  between  the  meander  line  of  a 
stream  and  the  stream  Itself  belong  to  the  ri- 
parian proprietor.  Bennett  v.  National  Starch 
Mfg.  Co.  103  Iowa,  207,  172  N.  W.  507. 

But  one  who  has  bought  land  of  the  govern- 
ment, and  la  in  possession  of  all  the  acreage  for 
which  his  deed  calls  and  for  which  he  paid, 
has  tbe  burden  of  proving  tn  his  suit  against 
ibe  government's  subsequent  grantees  of  land 
lying  between  the  meander  line  constituting  his 
boundary  and  the  river,  which  was  surveyed 
and  offered  for  sale  separately  from  that  ob- 
Uined  by  bim,  that  such  land  was  an  accretion 
to  bis  property,  and  that  the  same  was  sur- 
58  L.  R,  A. 


veyed  and  sold  without  authority  of  law  and 
in  violation  of  his  rights,  although  a  mistake 
was  made  in  locating  the  meander  line  in  the 
original  plat  of  the  government  surveys,  because 
of  which  it  was  not  coincident  wltli  the  river 
bank,  where  he  was  not  harmed  thereby.  Bis- 
sell  V.  Fletcher,  27  Neb.  582,  43  N.  W.  350. 

If  the  meander  line  of  a  government  survey 
follows  the  bank  of  a  river  and  shore  of  a  lake 
at  an  ordinary  stage  of  water,  land  formed  by 
a  receding  of  the  water  or  by  accretion  to  the 
shore  and  bank  subsequent  to  the  time  of  an 
entry  of  the  land  belongs  to  the  party  holding 
title  under  the  entry.  Granger  v.  Swart^ 
Woolw.  88,   Fed.  Cas.   No.   5,685. 

Where  the  patent  of  land  adjoining  a  river 
does  not  mention  the  river  as  a  boundary,  but 
Axes  by  metes  and  monuments  a  permanent 
boundary  which  commences  at  a  stake  between 
high  and  low  water  mark,  and  follows  the  me- 
anders of  the  river  between  high  and  low  water 
mark,  leaving  a  tract  of  land  between  sucb 
boundary  and  the  river  Itself,  the  patentee  Is 
not  a  riparian  proprietor  entitled  to  accre- 
tions,— especially  if  a  large  sand  beach  sepa- 
rates the  river  proper  from  the  boundary  line 
given.  Sweringen  v.  St.  Louis,  151  Mo.  348, 
52  S.  W.  340. 

The  leRsee  of  land  bordering  on  a  stream  not 
navlgrtble  at  common  law  is  entitled  to  the  ac- 
cretions formed  thereon  during  the  term  of 
his  lease,  even  though  the  boundary  to  such 
land  is  described  in  the  lease  as  the  present 
bank  of  the  river.  The  accretions  formed  are 
a  part  and  parcel  of  the  property,  and  pass  un- 
der a  lease  as  well  as  a  deed.  Cobb  v.  Lavalle, 
89  III.  331,  31  Am.  Rep.  91. 

A  tenant  of  a  tract  of  land  abutting  on  a 
navigable  stream  carries  his  possession  to  the 
riparian  rights  of  such  property,  and  he  can 
maintain  forcible  entry  against  one  Invading 
his  possession  of  lands  acquired  by  accretion. 
Griffin  v.  Kirk,  47   III.  App.  258. 

The  lessee  of  land  described  in  the  lease  as 
"bounded  on  the  west  by  the  present  bank  of 
the  Mississippi  river"   is  entitled,   during  the 
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▼.  Farmer,  166  Mo.  33,  66  S.  W.  493-,  Au8- 
tin  V.  Hall,  93  Tex.  591,  67  S.  W.  663. 

Mr,  Edward  Robb,  for  respondent: 

The  conv^ances  to  plaintiff  and  to  his 
grantors  called  for  the  river  as  a  boundary, 
and  for  fractional  sections  made  so  by  the 
river.  The  conveyances  therefore  included 
all  the  land  extending  to  the  river. 

Grant  v.  Jfoon,  128  Mo.  48,  30  S.  W.  328; 
Shelton  v.  Maupin,  16  Mo.  127. 

Where  the  calls  in  a  conveyance  of  land 
are  for  two  courses,  at,  in,  or  on  a  stream 
or  its  bank,  and  there  is  an  intermediate 
line  extending  from  one  such  course  to  the 
other,  the  stream  is  the  boundary. 

8t,  Clair  County  v.  Lovingston,  23  Wall. 
46,  23  L.  ed.  69. 

The  Missouri  and  Mississippi  rivers  are 
in  law  navigable  streams,  and  a  riparian 
proprietor  owns  to  the  water's  edge,  and  is 
entitled  in  addition  to  such  lands  as  may 
be  formed  to  it  by  gradual  and  impercepti- 
ble accretions  or  relictions. 

Benson  v.  Morrow,  61  Mo.  345;  Reea  v. 
McDankly  115  Mo.  145,  21  S.  W.  913;  Cool- 
ly V.  Golden,  117  Mo.  33,  21  L.  R.  A.  300, 
23  S.  W.  100:  Crandall  v.  Allen,  118  Mo. 
403.  22  L.  R.  A.  591,  24  S.  W.  172;  Saylor 
•  V.  Cox,  114  Mo.  232,  21  S.  W.  589;  Cox  v. 
Arnold,  129  Mo.  337,31  S.  W.  692;  fif^  Louw 
V.  Mi880uH  P.  R.  Co.  114  Mo.  13,  21  S.  W. 


202;  Buse  v.  Russell,  86  Mo.  209;  8t.  Lovia 
K.  d  N,  W.  R,  Co,  V.  St.  Louis  Union  Stock 
Yards  Co.  120  Mo.  641,  25  S.  W.  399;  St. 
Louis  V.  Lcmp.  93  Mo.  477,  6  S.  W.  344; 
Minton  v.  Steele,  126  Mo.  181,  28  S.  W.  746; 
Perkins  v.  Adams,  132  Mo.  139,  33  8.  W. 
778. 

Minton  v.  Steele,  126  Mo.  181,  28  S.  W. 
746,  is  very  much  like  the  case  at  bar.  It 
held  that  land  formed  on  the  bank  of  the 
Missouri  river  by  gradual  allu\dal  deposit 
belongs  to  the  owner  of  the  riparian  prop- 
erty upon  which  it  forms  as  an  accretion. 

A  sandbar  or  "towhead"  divided  from  the 
main  land  by  a  slough  28  feet  wide  belonged 
to  the  riparian  owner. 

St.  Paul  d  P,  R.  Co,  V.  Schurmeir,  7 
Wall.  272,  19  L.  ed.  74. 

Two  riparian  owners  are  entitled  to  share 
in  the  accretions  in  the  [proportion  that  the 
river  front  of  each  bears  to  the  entire  river 
front. 

Benne  v.  Miller,  149  Mo.  228,  60  S.  W. 
824. 

Plaintiff's  paper  title,  as  shown  by  the 
evidence,  was  not  only  all  the  law  required, 
but  his  title  by  occupancy  and  possession  of 
himself  and  those  under  whom  he  claimed, 
with  a  claim  of  ownership,  was  sufficient  to 
give  him  a  perfect  title. 

Benne  v.  Miller,  149  Mo.  228,  50  S.  W. 


term  of  the  lease,  to  all  the  accretions  formed 
thereon.     Rutz  v.  Kehr  (111.)  25  N.  E.  957. 

A  grant  to  two  persons,  their  heirs  and  as- 
signs, of  the  right  to  erect,  maintain,  and  en- 
Joy  a  wharf  on  lands  under  water,  belonging 
to  the  state,  conveys  such  land  in  fee  simple, 
and  laud  thereafter  added  to  the  premises  by 
gradual  accretion  belongs  to  such  grantees. 
Roberts  v.  Rrooks,  71  Fed.  914. 

The  right  of  a  grantee  of  a  fractional  quar- 
ter of  a  fractional  quarter  section  of  land  ad- 
Joining  a  river  to  accretions  forming  thereto  is 
not  affected  by  the  fact  that  it  was  further  de- 
scribed in  the  conveyance  as  containing  a  full 
40  acres  of  land  "in  the  same  manner  as  if  it 
had  been  originally  surveyed  as  containing  such 
t>7  the  government.*'  Gorton  v.  Rice,  153  Mo. 
676,  65  S.  W.  241. 

The  conveyance  of  the  land  bordering  on  the 
Mississippi  river  which  has  been  submerged 
for  8i>me  distance  above  low-water  maris 
by  means  of  dams  erected  in  the  river, 
includes  the  riparian  rights  which  are 
naturally  Incident  thereto,  including  the 
right  to  accretions  formed  by  gradual  -aJ- 
luvial  deposits  beyond  the  line  of  low 
water,  notwithstanding  the  deed  nlso  in  terms 
grants  certain  easements  and  rights  upon  the 
shore  which  may  be  regarded  as  applicable  to 
the  remaining  lands  of  the  grantor  bordered 
by  the  submerged  lands  convoyed.  Minneapo- 
lis Trust  Co.  V.  Eastman,  47  Minn.  301,  50  N. 
W.   82.   9.10, 

A  grant  of  land  described  in  the  patent  as 
the  east  half  of  certain  lots,  giving  no  intima- 
tion of  the  existence  of  a  lake  thereon,  and  the 
otncinl  plat  shows  no  lake,  will  make  the  west- 
ern boundary  line  of  the  tract  the  east  line  of 
the  west  half  of  the  lots,  running  in  a  straight 
line;  and  the  fact  that  a  lake  is  situated  on 
the  west  half,  and  extends  In  part  over  the  line 
upon  the  east  half,  will  not  make  such  lake  the 
boundary  line  on  that  side,  or  entitle  the  own- 
<er  to  accretions  formed  on  his  shore  beyond 
the  straight  line  thus  drawn,  where  the  west 
half  had  been  previously  granted  by  the  g<»v- 
^8  L.  R.  A. 


emmcnt  to  another,  and  it  therefore  had  no 
title  to  the  bed  of  the  lake  upon  which  the 
grant  of  the  east  half  could  operate  west  of 
the  east  line  of  the  west  half  of  such  Iot& 
Bristol  V.  Carroll  County,  95  111.  84. 

Atty.  Gen.  v.  Farmer,  an  action  to  determine 
whether  a  grant  by  the  King  of  a  manor  with 
appurtenances  and  all  the  lands  contiguous  and 
adjoining  the  sea  carries  the  title  to  lands 
afterward  recovered  from  the  sea,  was  re- 
ported in  2  Mod.  106,  under  the  title  of  Atty. 
Gen.  V.  Turner,  and  also  in  T.  Raym.  242.  aod 
2  Lev.  171.  In  the  first  two  reports  no  judg- 
ment appears  to  have  i)een  entered,  bat  in  the 
last-named  report  by  Levinz.  Sergeant,  who 
was  counsel  for  the  patentee,  it  was  reported 
that  Montague,  Chief  Baron  apd  cura,  with  the 
advice  of  Chief  Justice  Ramsford  and  North, 
held  that  the  derelict  lands  did  not  pass  by 
genera]  words. 

The  general  doctrine  that  local  laws  most 
determine  the  riparian  rights  of  owners  of  real 
estate  bounded  on  navigable  rivers  is  subject  to 
the  primary  right  of  the  United  States  In  navi- 
gable waters  for  the  purposes  of  commerce,  and 
the  true  construction  of  a  grant  by  the  govern- 
raent  of  lands  so  bounded  may  involTe  a  con- 
sideration of  other  matters  besides  the  local 
law  applicable  to  riparian  rights.  King  v.  St. 
Louis.  98  Fed.  641. 

A  party  who  has  been  adjudged  by  the  conrt 
to  have  no  title  to  the  shore  of  a  lake  under  t 
survey  relied  upon  is  not  entitled,  upon  re- 
mauduient,  to  have  the  case  reopened  fnr 
further  pleadings  and  proof  upon  the  qinestion 
of  accretions  and  relictions  occasioned  by  the 
further  receding  of  the  waters  of  the  lake  since 
the  former  trial,  where  the  validity  of  the  sor- 
vey  depends  upon  the  condition  of  the  shore 
and  waters  when  the  original  sarvey  was  made; 
and  not  npon  its  present  condition.  Hsidls  v. 
Shedd,  177  111.  123.  52  N.  EL  380. 

c.  Effect  of  grant  on  emiatimg  mcorttiMi. 

If  land  fronts  on  a  river  the  right  of  battare 
passes  upon  a  sale  of  the  premises,  Althoo^h  it 
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824;  Allen  y.  8t.  Louis,  /.  M.  d  8.  R.  Co, 
137  Mo.  206,  38  S.  W.  957;  Mississippi 
County  V.  Vowels,  101  Mo.  226,  14  S.  W. 
282;  Fugate  v.  Pierce,  49  Mo.  447;  Draper 
V.  Shoot,  26  Mo.  203,  69  Am.  Dec.  462; 
Lcepcr  v.  Baker,  68  Mo.  400. 

\\  hen  the  property  is  wholly  unoccupied, 
the  constructive  possession  follows  the  title. 

St.  Louis  V.  PHest,  103  Mo.  652,  15  S.  W. 
988;  Campbell  v.  Laclede  Oaslight  Co.  84 
Mo.  352;  Ozark  Plateau  Land  Co.  v.  Hays, 
105  Mo.  143,  16  S.  W.  957. 

One  having  prior  possession,  under  a  bona 
fide  claim  of  title,  can  recover  in  an  action 
of  ejectment  against  a  mere  intruder. 

Bains  V.  Bullock,  129  Mo.  117,  31  S.  W. 
342;  White  v.  Keller,  114  Mo.  479,  21  S.  W. 
860. 

Where  plaintiff  shows  a  clear  chain  of 
title,  it  is  not  necessary  for  him  to  show 
that  he  has  been  in  possession  within  ten 
years. 

Hulsey  v.  Wood,  65  Mo.  252. 

There  could  have  been  no  adverse  posses- 
sion for  the  required  time,  by  defendant,  to 
give  him  the  title  to  the  land  in  dispute. 

Bcnne  v.  Miller,  149  Mo.  228,  50  S.  W. 
824;  Pike  v.  Robertson,  79  Mo.  615;  Musick 
▼.  Barney,  49  Mo.  468 ;  Cook  v.  Farrah,  105 
Mo.  492,  16  S.  W.  692;  Pharis  v.  Jones,  122 
Mo.  125,  26  S.  W.  1032. 


Marshally  J.,  delivered  the  opinion  of 
the  court: 

The  differences  between  the  parties  hereto 
are  clean  cut,  simple,  and  easily  understood. 
If  the  land  in  controversy  is  an  accretiom 
to  the  De  Lassus  property,  formed  by  grad- 
ual and  imperceptible  action  of  nature,  and 
joined  to  the  main  land,  then  it  belongs  t« 
the  plaintiff.  Barney  v.  Keokuk,  94  U.  S. 
324,  24  L.  ed.  224;  Hardin  v.  Jordon,  140 
U.  S.  371,  35  L.  ed.  428,  11  Sup.  Ct.  Rep. 
808,  838;  Coolcy  v.  Colden,  117  Mo.  33,  21 
L.  R.  A.  300,  23  S.  VV.  100;  Minton  v. 
Steeld,  125  Mo.  181,  28  S.  W.  746;  McBaine 
V.  Johnson,  155  Mo.  191,  55  S.  W.  1031; 
Moore  v.  Farmer,  156  Mo.  33,  56  S.  W.  493. 
And  this  is  true  notwithstanding  there 
must  be  a  change  made  in  the'  direction  of 
the  side  lines  of  plaintiff's  property  so  as 
to  give  him  proportionally  as  much  river 
front  as  he  formerly  had.  Benne  v.  Miller, 
149  Mo.  228,  50  S.  W.  824;  Crandall  v.  Al- 
len, 118  Mo.  403,  22  L.  R.  A.  691,  24  S.  W. 
172;  Lamprey  v.  Metcalf,  52  Minn.  181,  18 
L.  R.  A.  670,  63  N.  W.  1139.  On  the  other 
hand,  if  the  accretions  were  made  to  the  is- 
land and  gradually  extended  southwardly 
and  thereby  forced  Cape  Cinque  Hommes 
creek  into  its  present  bed  and  course,  and 
if  that  creek  always  separated  the  part  of 
the  accretions  here  claimed  by  the  defend- 


la  not  mentioned   in  the   conveyance.     Meyers 
T.  Mathlas,  42  Jjl.  Ann.  471,  7  So.  605. 

But  a  purchaser  of  lots  fronting  on  the  river 
Is  not  entitled  to  alluvion  where  there  was  at 
the  date  of  the  conveyance  batture  formed 
along  the  front  of  the  premises  of  sufficient 
height  and  magnitude  to  be  susceptible  of  own- 
ership. Cochran  v.  Fort,  7  Mart.  N.  S.  622, 
626. 

The  right  to  alluvial  accretions  made  by  the 
Mississippi  river  does  not,  unless  specially 
mentioned,  pass  under  a  conveyance  of  land 
fronting  on  the  levee  of  said  river,  if  at  the 
time  of  the  conveyance  there  existed  a  batture 
outside  the  levee  susceptible  of  private  owner- 
ship. Ferrlere  t.  New  Orleans,  35  La.  Ann. 
209. 

Batture  which  has  not  reached  a  sufficient 
elevation  to  render  it  susceptible  to  private 
ownership  passes  with  the  land  unless  re- 
served ;  but  if  the  alluvion  has  attained  a  suf- 
flcient  elevation  to  be  susceptible  of  private 
ownership,  it  does  not  pass  unless  so  expressed. 
Barre  v.  New  Orleans,  22  La.  Ann.  612. 

A  sale  of  a  lot  fronting  on  the  river  does  not 
carry  with  it  the  alluvion  In  its  front,  if  at  the 
time  of  sale  a  batture  had  been  formed  of  suf- 
ficient height  and  magnitude  to  be  susceptible 
of  private  ownership.  CIre  v.  Rightor,  11  La. 
140. 

The  purchaser  of  platted  land  takes  accord- 
ing to  the  plat,  and  does  not  acquire  riparian 
riglits  to  alluvion  when  his  lot  is  shown  to 
face,  but  not  touch,  the  water  line.  Beaufort 
T.  Duncan,  46  N.  C.  (1  Jones,  L.)  234. 

In  an  Arkansas  case  It  was  held  that  accre- 
tions alread^i  formed  do  not  pass  with  a  sale  of 
land  unless  expressly  included.  Towell  v.  Et- 
ter  (Ark.)  59  S.  W.  1096,  63  S.  W.  53. 

Of  course,  if  the  boundaries  are  fixed  so  as  to 
ezelnde  the  existing  accretion,  it  will  not  pass : 
but  if  the  conveyance  is  In  general  terms  with 
the  boundary  on  the  water,  or  if  a  designated 
lot  is  conveyed  by  name,  no  distinction  will  be 
msde  between  accretion  and  the  original  tract, 
•ad  It  will  all  pass. 
W  L.  R.  A. 


In  a  grant  of  land  with  Its  riparian  accre- 
tions the  latter  should  be  considered  as  part 
of  the  purchase,  and  as  such  Included  in  the 
description,  as  the  grantor  can  deliver  as  good 
title  thereto  as  to  the  remainder.  Morgan  v. 
Scott,  26  Pa.  51. 

An  original  concession,  confirmation,  and  sur- 
vey, made  at  dilTerent  times  and  each  calling 
for  the  bank  of  the  river  as  a  boundary,  carry 
all  accretions  made  to  the  land  granted  since 
the  origin  of  the  title.  LeBeau  v.  Gaven,  37 
Mo.  556. 

A  patent  passes  the  title  of  the  United  States 
to  land,  not  only  as  It  was  at  the  time  of  the 
survey,  but  as  it  is  at  the  date  of  the  patent,  so 
that  the  government  does  not  retain  any  Inter- 
est In  an  accretion  formed  between  the  dates 
of  the  survey  and  patent.  Jefferls  v.  East 
Omaha  Land  Co.  134  U.  S.  178,  33  L.  ed.  872, 
10  Sup.  Ct.  Rep.  518. 

An  accretion  to  land  purchased  from  another 
is  determinable  solely  by  reference  to  the  fact 
of  its  being  an  accretion,  and  not  by  an  as- 
sertion of  a  claim  or  disclaimer  of  ownership. 
Beliefontaine  Improv.  Co.  v.  Niedringhaus,  181 
111.  420,  55  N.  E.  184. 

d.  Rights  of  tnunicipalities, 

A  city  may,  as  a  riparian  proprietor  or  own- 
er of  the  front,  acquire  the  right  to  alluvion. 
Municipality  No.  2  v.  Orleans  Cotton  Press,  18 
La.  122.  36  Am.  Dec.  624. 

A  city  situated  upon  a  navigable  river  was, 
under  the  laws  of  France  and  Spain,  entitled 
to  the  ownership  of  the  alluvion  deposited  on 
the  banks  only  when  It  owned  the  bank.  Oth- 
erwise it  had  possession  simply  for  the  purpose 
of  administration.  Leonard  v.  Baton  Rouge, 
39  La.  Ann.  275,  4  So.  241. 

The  mere  act  of  Incorporating  the  city  of 
New  Orleans  in  1805,  whereby  property  in- 
cluded in  Its  limits  is  changed  In  name  from 
rural  to  urban,  does  not  make  the  city  a  ripari- 
an proprietor  so  as  to  enable  It  to  acquire  by 
right  all  alluvion,   nor  deprive  the  lots  front- 
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ant  from  the  part  lying  south  and  west  of 
the  creek,  which  were  joined  to  the  main 
land  owned  by  De  Lassus,  then  the  plaintiff 
has  no  title,  and  is  not  entitled  to  recover, 
for  the  plaintiff  must  recover  in  ejectment 
on  the  strengtj^  ji  his  own  title,  and  not  on 
the  weakness  of  his  adversary's;  and  "the 
doctrine  of  accretion  will  scarcely  admit  of 
umping  a  slough  40  to  60  yards  wide  [here 
i^lape  Cinque  Hommes  creek].  In  a  word, 
there  is  nothing  saltatory  about  accretion." 
Crandall  v.  Smith,  134  Mo.  633,  36  S.  W. 
612.  The  case  presented  to  the  trial  court 
by  the  evidence  of  the  respective  parties  was 
sufficient  to  support  a  finding  of  the  ^acts 
either  way.  That  court  found  the  facts  to 
be  as  the  plaintiff  contended.  This  finding, 
in  this  action  at  law,  is  not  subject  to  re- 
view in  this  appellate  court.  James  v.  Mu- 
tual Reserve  Fund  Life  Asso,  148  Mo.,  loc, 
cit.  16,  49  S.  W.  978. 

At  first  blush,  the  fact  that  the  Cape 
Cinque  Ilomraes  creek  separates  the  two 
parts  of  the  land  here  involved  would  seem, 
of  itself,  to  be  an  insurmountable  barrier 
to  the  plaintiff's  right  to  recover;    for,  as 


accretions  cannot  be  saltatory,  but  must 
gradually  and  imperceptibly  form  and  at- 
tach themselves  to  the  main  land,  the  ex- 
istence of  an  intermediate  stream  of  water 
between  the  accretions  and  the  main  land 
makes  it  impossible  for  the  accretions  to  at- 
tach to  the  main  land.  But  in  this  case  the 
plaintiff  has  by  abundant  testimony  sho^n 
that  the  accretions  here  claimed  by  the  de- 
fendant, lying  north  and  east  of  the  Cape 
Cinque  Hommes  creek,  originally  formed  as 
a  part  of  the  accretions  that  formed  to  the 
main  land,  and  was  originally  a  unit  or 
whole,  and  that  the  Cape  Cinque  Hommes 
creek,  after  such  formation,  cut  a  new  chan- 
nel through  the  accretions  so  formed  and  in 
existence,  and  thus  separated  the  accretions 
into  two  parts.  If  this  is  true, — and  the 
trial  court  so  found,  and  that  finding  must 
be  deferred  to  by  this  court  in  the  conflict- 
ing state  of  the  evidence  in  this  case, — then 
the  saltatory  doctrine  does  not  apply,  and 
the  accretions  on  both  sides  of  the  creek 
remain  as  much  the  property  of  the  riparian 
owiier  as  the  original  land  would  be  if  the 
creek  had  cut  a  new  channel  through  the 


log  on  the  river  of  the  right  to  such  accretion. 
Municipality  No.  2  v.  Orleans  Cotton  Press,  18 
La.  122,  36  Am.  Dec.  624. 

All  accretions  formed  upon  the  bank  of  a 
navigable  stream,  dedicated  to  a  town  as  a  pub- 
lic landing,  attach  to  and  form  a  part  thereof, 
and  cannot  be  separated  from  the  land  orig- 
inally dedicated  and  claimed  by  the  original 
proprietor  as  being  reserved  therefrom  in  the 
absence  of  an  express  reservation,  and  In  view 
of  the  fact  that  a  public  landing  upon  a  navi- 
gable stream  is  necessarily  inseparable  from 
the  margin  of  the  water,  however  much  that 
may  fluctuate.  Godfrey  v.  Alton,  12  III.  29,  52 
Am.  Dec.  476. 

When  a  strip  of  land  along  the  bank  of  a 
river  has  been  dedicated  to  the  public  use  by 
the  act  of  Congress  laying  off  a  city  upon  the 
river  bank,  and  reserved  from  sale,  It  is  not 
owned  by  the  abutting  lotowners,  and  accre- 
tions thereto  forming  alluvial  deposits,  par- 
take of  the  same  nature  as  the  reserved  strip, 
80  that  the  city  may  permit  the  construction 
of  a  railroad  over  them  without  the  consent  of 
adjoining  owners.  Cook  v.  Burlington,  30 
Iowa,  94,  6  Am.  Ilep.  649,  36  Iowa,  357. 

An  easement  in  the  public  to  a  strip  of  land 
bordering  on  a  river  in  front  of  a  town  for  the 
purpose  of  a  landing  to  facilitate  commerce  on 
the  river  and  to  afford  access  thereto  attaches 
to  alluvial  formations  caused  by  the  gradual 
change  in  the  river,  and  confers  upon  the  pub- 
lic the  right  to  pass  thereover  for  the  pur- 
poses intended  by  the  dedication.  Freedom  v. 
Norris,  128  Ind.  377,  27  N.  K.  869. 

The  increase  of  a  public  quay  by  alluvial 
formations  will  merely  extend  the  public  right 
to  the  newly  formed  land,  and  it  is  Immaterial 
that  the  deposit  Is  increased  by  the  construc- 
tion of  levees  which  chang«i  the  current  of  the 
river.  New  Orleans  v.  United  States,  10  Pet. 
662,  9  L.  ed.  573. 

A  city  may  sell  to  private  Individuals  such 
portions  of  a  batture  owned  by  it  as  are  not 
necessary  for  public  or  commercial  purposes. 
Hart  V.  New  Orleans^  12  Fed.  292. 

e.  Conflicting  rights. 

It  often  happens  that  by  reason  of  the  facr 
that  the  title  to  the  bed  of  the  water  is  in  a 
third  person,  or  that  the  alluvion  forms  be- 
58  T..  R.  A. 


tween  land  owned  by  different  persons,  a  con- 
flict of  rights  arises. 

In  Gifford  v.  Yarborough,  5  BIng.  163,  2 
Bllgh  N.  R.  147,  involving  the  right  of  the  ad- 
Joining  owner  to  accretions  as  against  the 
Crown,  Best,  Ch.  J.,  in  submitting  the  opinion 
of  the  Judgps  to  the  Lords,  said :  "We  think 
there  is  a  oustom  by  which  lands  from  which 
the  .sea  is  gradually  and  imperceptibly  removed 
by  the  alluvion  of  soil  becomes  the  property  of 
the  person  to  whose  land  It  is  attached,  al- 
though it  has  been  the  fundus  marls,  and  as 
such  the  property  of  the  King.  Such  a  custom 
is  reasonable  as  regards  the  rights  of  the  King, 
and  rhe  subjects  claiming  under  It :  beneficial 
to  the  public ;  and  its  existence  is  establisbfd 
by  satisfactory  legal  evidence.  There  Is  a 
great  difference  between  land  formed  by  al- 
luvion and  derelict  land.  Land  formed  by 
alluvion  must  become  useful  soil  by  degrees  too 
.slow  to  be  perceived :  little  of  what  is  deposited 
by  one  tide  will  be  so  permanent  as  not  to  be 
removed  by  the  next.  An  embankment  of  snf- 
ticlent  consistency  and  height  to  keep  out  th^ 
sea  must  be  formed  imperceptibly.  But  the  sea 
frequently  retires  suddenly  and  leaves  a  large 
space  of  land  uncovered.  When  the  authorities 
relative  to  these  subjects  are  considered,  thi« 
difference  will  be  found  to  make  a  material  dis- 
tinction in  the  law  that  applies  to  derelict 
lands  and  to  such  as  are  formed  by  alluvion. 
Unless  trodden  by  cattle,  many  years  must  piiss 
away  before  lands  formed  by  alluvion  will  be 
hard  enough  or  sufficiently  wide  to  be  used  ben- 
eficially by  anyone  but  the  owner  of  the  lands 
idjolnlng.  As  soon  as  alluvion  lands  ris«? 
fibove  the  water,  the  cattle  from  the  adjoining 
lands  will  give  them  consistency  by  treading  on 
them,  and  prepare  them  for  grass  or  agricul- 
ture. .  .  .  When  they  are  but  a  yard  wide 
the  owmer  of  the  adjoining  lands  may  render 
!hem  productive.  Thus,  lands  which  are  of  no 
'ise  to  the  King  will  be  useful  to  Jhe  owner  of 
he  adjoining  lands,  and  he  will  acquire  a  tltlo 
o  them  on  the  same  principle  that  all  titles  t«» 
lands  have  been  acquired  by  indlTldaals,  ric 
>y  occupation  and  improvement.  .  .  -  The 
-easonableness  is  further  proved  by  this,  that 
he  land  so  gained  is  a  compensation  for  the 
<xpense  of  embankment,  and  for  lessee  which 
/requently  happen  from  inundation  to  the  own- 
ers of  lands  near  the  sea.     This  custom  Is  bene- 
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main  land  owned  by  the  plaintiff.  Aside 
from  the  positive  and  direct  testimony  of 
the  plaintifTs  witnesses  that  such  is  the  fact 
in  this  case,  and  outside  of  the  fact  that  the 
«outh  end  of  Jones's  island,  to  which  the 
defendant  contends  the  land  in  suit  is  an  ac- 
cretion, is  about  a  mile  further  up  the  river 
than  the  land  in  suit,  the  physical  facts 
shown  by  the  testimony  of  all  the  witnesses 
in  the  case  support  the  finding  of  the  trial 
court.  Those  physical  facts  are  the  char- 
acter of  the  formations,  the  growth  of  the 
trees  and  their  size  and  appearance,  and 
the  general  direction  of  the  water  c6urses. 
And  when  the  further  fact  is  borne  in  mind 
that  the  plaintiff  formerly  had  a  river 
front,  which  he  would  be  deprived  of  if  the 
defendant's  contention  is  true,  and  the  de- 
fendant's holdings  would  be  extended  lon- 
gitudinally down  the  river,  and  between  the 
plaintiff's"  land  and  the  river,  the  justice  of 
the  rules  of  law  established  in  cases  herein 
cited  and  of  the  judgment  of  the  trial  court 
in  this  case  is  at  once  made  strikingly  ap- 
parent. 
There  is  no  merit  in  the  defendant's  claim 


that  he  has  acquired  title  by  limitiition. 
He  had  been  in  actual  possession  only  two 
years  before  this  suit  was  begun,  and  built 
his  cabin  on  the  land  in  spite  of  actual  no- 
tice from  the  plaintiff  that  he  claimed  the 
land.  On  the  other  hand,  the  plaintiff  had 
exercised  such  acts  'of  ownership  over  the 
accretions  from  time  to  time  as  the  char- 
acter of  the  formation  of  the  accretions 
warranted.  He  had  built  a  warehouse  and 
a  landing,  and  had  fenced  and  cultivated  a 
part  of  the  accretions.  In  such  a  case  the 
possession  of  the  whole  follows  the  paper 
title. 

We  find  no  error  in  the  giving  or  refusing 
of  instructions.  Those  given  fully  covered 
the  law  applicable  to  the  facts  proved,  and, 
while  some  of  those  refused  announce  cor- 
rectly abstract  propositions  of  law,  thoy 
were  properly  refused,  because  not  applic- 
able to  the  case  at  bar. 

For  these  reasons,  the  judgment  of  the 
Circuit  Cow,  t  is  affirmed. 

All  concur. 


flclal  to  the  public.  Much  land  which  would 
remain  for  years,  perhaps  forever,  barren,  is,  in 
consequence  of  this  custom,  rendered  productive 
ai  soon  as  it  Is  formed.  .  .  .  The  original 
deposit  constitutes  not  a  tenth  part  of  its  val- 
ue; the  other  nine  tenths  are  created  by  the 
labor  of  the  person  who  has  occupied  it,  and,  In 
the  words  of  Loclce,  the  fruits  of  his  labor  can- 
not, without  injury,  be  taken  from  him.  The 
existenpe  of  this  custom  is  established  by  legal 
erldence."  And  he  then  quotes  a  passage  from 
Bracton,  book  II.,  chap.  II.,  and  later  states 
that  the  custom  is  not  local,  but  general  and 
applies  to  all  lands  near  the  sea,  having  stated 
earlier  in  the  opinion  that  the  custom  is  so 
genera]  that  It  need  not  be  stated  In  the  plead- 
Ings  or  proved  by  evidence,  but  will  be  taken 
notice  of  by  the  Judges  as  part  of  the  common 
law.  He  speaks  further  of  the  distinction  of 
lands  derelict  and  lands  formed  by  alluvion, 
nylng  that  the  distinction  is  founded  on  the 
principle  "that  alluvion  must  be  gradual  and 
imperceptible,  but  the  dereliction  of  land  by  the 
aea  Is  frequently  sudden,  leaving  at  once  large 
tracts  of  Its  bottom  uncovered,  dry,  and  fit  for 
the  ordinary  purposes  for  which  land  is  used." 
In  Hindson  v.  Ashby  [1896]  2  Ch.  1,  05  L. 
J.  Ch.  N.  8.  515,  74  L.  T.  N.  S.  327,  45  Week. 
Kep.  252,  60  J.  P.  484,  where  a  riparian  pro- 
prietor on  a  nontidal  public  river  In  which  an- 
other had  a  several  right  of  fishery  claimed  to 
be  entitled  to  land  forming  to  and  adjoining 
his  land  as  an  accretion,  the  court  discussed, 
witboQt  deciding,  the  question  whether  or  not 
a  riparian  proprietor  is  entitled  to  an  accretion 
forming  In  a  nontidal  stream  In  which  an- 
other has  a  several  right  of  fishery.  In  view  of 
tbe  fact  that  the  right  to  the  several  fishery 
raises  a  presumption  that  the  bed  of  the  stream 
belongs  to  tbe  owner  of  the  fishery,  and  in  so 
dUcuasing  the  question  the  court  says:  Treat- 
hig  the  defendant  as  the  owner  of  a  several 
fishery,  and  as  presumptively  the  owner  of  the 
bed  of  the  river  within  the  limit  of  the  fishery, 
it  is  very  difficult  to  see  how  either  his  right 
or  those  of  the  riparian  proprietor  can  be  af- 
fected by  the  accretion  to  the  bed,  or  by  the 
lowering  of  the  water,  so  long  as  the  accretions 
or  soil  from  which  the  water  had  receded  are 
«Ill  In  fact  part  of  the  bed  of  the  river ;  that 
ai  long  as  the  accretions  continue  to  form  a 
liart  of  the  bed  of  the  river  (In  this  case  the 
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riparian  proprietor's  bank  being  perfectly  per- 
pendicular and  clearly  defined)  the  owner  of 
the  several  fishery  will  have  the  same  right  to 
the  accretion  of  t;^he  soil  as  he  had  to  the  old 
bed  of  the  river  before  ony  change  took  place. 
The  conflicting  rights  of  these  parties  were  not 
finally  determined  by  the  court,  as  It  held  that 
the  land  claimed  by  the  riparian  proprietor  as 
an  accretion  had  not  yet  ceased  to  be  a  part 
of  the  bed  of  the  river,  and  is  not  yet  become, 
even  If  it  ever  will  become,  the  property  of  the 
plaintiflfs,  it  being  under  water  except  when  the 
river  is  low. 

See  also  infra,  IV. 

In  case  of  formations  which  gradually  con- 
nect opposite  lands,  the  accretion  belongs  to 
him  whose  land  it  attaches  itself  to  and  can  be 
followed  only  so  far  as  it  constitutes  an  addi- 
tion to  his  land. 

Accretions  which  gradually  connect  an  island 
In  a  navigable  river  with  the  main  land  belong 
lo  a  riparian  owner  only  so  far  as  they  are 
formed  upon  his  land,  and  the  accretions  to  the 
island  do  not  belong  to  him.  Cooley  v.  Golden, 
117  Mo.  33,  21  L.  R.  A.  300,  23  S.  W.  100; 
Tatum  V.  St.  Louis,  125  Mo.  647,  28  S.  W, 
1002:  Olassell  v.  Hansen,  135  Cal.  547,  67 
Pac.  964. 

Accretions  Joining  an  island  in  a  lake  and  the 
main  land  are  to  be  divided  between  the  owner 
of  the  island  and  tbe  owner  of  the  adjoining 
tract  upon  the  main  land.  Bigelow  v.  Hoover, 
85  Iowa,  IGl,  52  N.  VV.  124. 

Imperceptible  accumulations  of  soil  upon  the 
shore  of  an  Island  In  the  Great  Lokes,  whereby 
it  is  enlarged,  belong  to  the  owner ;  but  If  an 
island  first  arises  from  the  water,  and  after- 
wards becomes  connected  to  that  of  the  pri- 
vate proprietor.  It  would  not  belong  to  him, 
but  to  the  state.  People  v.  Warner,  116  Mich. 
228,  74  N.  W.  705. 

Dry  land  within  the  limits  of  a  patent  for 
land  under  water  belongs  to  the  patentee 
claiming  thereunder  if  It  was  formed  In  the 
water  and  extended  inward  toward  the  shore, 
but  belongs  to  the  prior  patentee  of  coterminous 
upland  if  formed  by  gradual  accessions  extend- 
ing from  the  shore  into  the  water,  notwith- 
standing the  fact  that  by  the  influence  of 
floods  and  freshets  large  deposits  of  mud  have 
been  made  In  the  bed  of  the  river,  materially 
contributing  to  the  forming  of  the  land,  since 
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PENNSYLVANIA  RAILROAD  COMPANY, 

Appt. 

(197   Pa.  529.) 

1.  Iioiv-water   mark   vrill    bound   lands, 

where   the  description   in   the  deed   gives   h 
river  with  Its  several  courses  as  a  boundary. 

2.  A  riiiarlan  o^vrner'n  use  of  the  land 
between  lilnrh  and  Iomt  -water  marls 
must  not  Interfere  with  the  public  rights  of 
navigation,  fishery,  and  the  improvement  of 
the  stream. 

8.  ComiiensAtlon  for  tbe  loss  of  fnture 


allnvial  depoHlts  on  the  bank  of  a  naTl- 
gable  stream  must  be  made  by  one  who  for 
his  own  benefit,  whether  as  a  riparian  owner 
or  under  the  right  of  eminent  domain,  erects 
an  embankment  on  the  opposite  bank  in  such 
a  way  as  to  change  the  current  of  the  stream 
and  destroy  its  habit  of  forming  the  alluvial 
deposits. 
4.  In  fliclna:  the  daniasres  for  chanfflns 
the  current  of  a  stream  so  as  to  de- 
mtroy  Itm  habit  of  depositing  sand  upon  the 
shore  of  a  riparian  owner,  the  Jury  may  con- 
sider its  location  with  respect  to  market,  the 
cost  and  risk  of  mining  and  marketing,  Ita 
value,  the  past  annual  output,  and  its  peren- 
nial character. 


(January  7,  1901.) 


the  subsequent  patent  was  merely  a  grant  of 
the  state;s  interest  in  the  land  under  water, 
subject  to  all  existing  riparian  rights.  Linthl- 
cum  V.  Coan,  64  Md.  439.  54  Am.  Rep.  775,  2 
Atl.  826. 

The  owners  of  land  bordering  a  river  are  en- 
titled to  the  alluvion  or  deposit  made  to  the 
banks.  This  applies  to  the  owners  of  an  Is- 
land and  the  owner  of  the  main  land  opposite, 
bounded  by  the  river.  Such  respective  owners 
acquire  title  to  such  new-made  land  by  accre- 
tion as  Incident  to  the  land  so  bounded.  Busc 
T.  Russell,  86  Mo.  210. 

An  island  which  becomes  connected  to  the 
main  land  by  accretions  to  both  and  a  change  in 
the  channel  of  the  river  Is  not  the  property  of 
the  riparian  owner  to  whose  land  it  becomes 
thus  attached.  Hahn  v.  Daw^son.  134  Mo.  581, 
36  8.  W.  233. 

A  riparian  owner  cannot  claim  as  accretions 
to  his  land,  land  newly  formed  on  the  site  of, 
or  as  accretion  to,  an  Island,  across  a  sIouf;h 
from  40  to  GO  yards  wide,  which  at  one  time 
formed  the  main  channel  of  the  river  upon 
which  his  land  bounded,  and  which  up  to  a 
comparatively  recent  date  was  capable  of  navi- 
gation. Crandali  t.  Smith,  134  Mo.  633,  36 
S.  W.  612. 

The  line  of  contact  Is  the  division  line  be- 
tween the  owners  of  property  formerly  sepa- 
rated by  a  water  course,  but  brought  together 
by  accretions  to  the  respective  shores.  Buse  v. 
Russell.   86  Mo.  214. 

Alluvion  forming  to  an  unsurveyed  island 
belonging  to  the  United  States,  and  ultimately 
extending  down  and  connecting  with  a  lower  is- 
land belonging  to  an  individual,  does  not  be- 
come a  part  of  such  lower  island,  but  belongs 
to  the  United  States  as  part  of  the  Island  on 
wh^h  it  commenced  to  form.  Benson  v.  Mor- 
row, 61  Mo.  345. 

In  ILiamme  v.  Buse.  70  Mo.  463,  the  doctrine 
•f  that  case  was  approved. 

But  in  Day  v.  Day,  22  Md.  530.  the  court 
intimates  Its  opinion  that  the  right  to  an  is- 
land of  alluvial  formation  in  navigable  waters, 
connecting  at  low  tides  with  an  adjacent  is- 
land. Is  In  the  owner  of  the  latter  Island  as 
an  accretion,  under  a  statute  providing  thnt 
the  proprietor  of  land  bounding  on  any  of  the 
navipnble  waters  of  the  state  shall  be  entitled 
to  all  accretions  thereto  by  the  recession  of  the 
water,  whether  before  or  thereafter  formed  or 
made,  by  natural  causes  or  otherwise. 

In  Pearcy  v.  Bybee,  20  Or.  385,  26  Pac.  233. 
a  sand  bank  between  an  island  and  the  shore, 
claimed  on  the  increase  thereof  by  the  owner 
of  the  island  on  the  ground  that  the  alluvion 
formed  at  the  head  of  the  island  connected 
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itself  therewith,  and  thereby  became  a  part  of 
the  Island,  and  claimed  by  the  shore  owners  on 
the  ground  that  it  was  formed  in  front  of  their 
respective  claims,  and  was  connected  with  the 
shore  at  the  upper  and  lower  ends  thereof, — 
was.  In  view  of  the  conflicting  evidence,  from 
which  it  was  impossible  to  determine  the  truth 
as  to  the  facts,  divided  by  the  court  by  giving 
the  Island  owner,  whose  assertion  of  title  com- 
menced earlier,  and  who  had  exercised  greater 
control  over  it,  one  half  thereof  immediately 
above  his  island  and  abutting  thereon,  and  the 
other  half  to  the  shore  owners. 

The  right  of  accretion  to  an  Island  in  a  river 
cannot  be  so  extended  lengthwise  of  the  river 
as  to  exclude  riparian  proprietors  above  or  be> 
low  such  island  from  access  to  the  river  as  such 
riparian    proprietors.     St.    Louis   v.   Rutz,    138 
U.  S.  226.  :U  L.  ed.  941,  11  Sup.  Ct.  Rep.  337. 
But  land  formed  at  the  lower  end  of  an  is- 
land  by   the  action  of  the  water  In  suddenly 
washing  it  from  the  upper  end  would  still   be 
the  property  of  the  owner  of  the  island.     Wig- 
gen  horn  v.  Kountz,  23  Neb.  690,  37  N.  W.  603. 
And  in  California  it  is  held  that  accretions 
forming  on  the  upper  end  of  an  island  in  a  me- 
I  andered  stream,  and  extending  across  the  front 
of  land  above,  so  as  to  shut  It  off  from  access 
I  to   the  main  channel,   belong  to  the  owner  of 
'  the  island,  and  the  upper  landowner  Is  not  en- 
I  titled  to  extend  his  side  lands  across  such  island 
to  the  main  channel  on  the  other  side,  although 
the  other  channel  is  diminished  in  size  so  as  to 
be  non-navigable  for  small  boats  except  at  high 
tide.     Fillmore    v.    Jennings,    78    Cal.    634,    21 
Pac.  536. 

III.  Ba^iia  of  rule. 

I  The  courts  have  not  been  fully  agreed  as  to 
the  principle  on  which  the  law  of  accretion  Is 
I  founded.  The  maxim  De  minimia  non  curat 
!  lex,  and  the  doctrine  that  be  who  is  situated 
so  as  to  l>e  subject  to  suffer  loss  should  be  ac- 
corded any  possible  gain,  have  been  suggested, 
but  they  are  not  as  satisfactory  as  the  sugges- 
tion that  the  valuable  rights  incident  to  a  water 
boundary  should  not  be  destroyed  by  slight 
changes  in  the  shore  line. 

.Accretions  belong  to  the  owner  of  land  im- 
mediately behind  them,  in  accordance  with  the 
maxim,  De  minimis  iion  curat  lex.  Lammers 
V.  Ni.-^sen,  4  Neb.  245, 

In  Atty.  (ieu.  v.  Chambers,  4  DeG.  &  J.  55.  5 
Jur.  N.  S.  745,  which  Involved  tbe  question 
whether  the  adjoining  owner's  right  to  accre- 
tion applied  where  the  accretions  were  aided 
by  artificial  means,  the  Lord  Chancellor.  In  dis- 
cussing  the    principle   on    which   the   right   to 
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APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  for 
Periy  Ckiunty  in  favor  of  plaintiffs  in  an 
Mtion  brought  to  recover  damages  for  the 
changing  of  the  current  of  a  river  in  such 
a  way  as  to  interfere  with  a  deposit  of  al- 
luvion along  plaintiffs'  water  front.  Af- 
firmed. 

The  question  of  the  right  to  recover  for 
loss  of  future  deposits,  and  as  to  the  meas- 
ure of  damages,  was  raised  by  exceptions  to 
the  afhnnance  by  the  court  of  plaintiffs' 
tenth  and  thirteenth  instructions,  which 
were  as  follows: 

10.  If  the  jury  believe  that,  at  and  im- 
mediately before  the  construction  of  the  de- 
fendant company's  embankment  in  the 
change  of  its  highway  or  tracks,  the  natural 
or  existing  chanijel  and  course  of  the 
Juniata  river,  with  its  natural  and  existing 


currents  and  eddies,  had  deposited  the  banks 
or  quarries  of  alluvion  sand  upon  the  lands 
of  the  plaintiffs  in  their  statement  de- 
scribed,* and  that,  by  reason  of  the  habit- 
ual and  customary  action  of  the  said  river 
through  a  long  period  of  time  preceding  to 
make  similar  deposits  of  alluvion  sand,  it 
was  the  fixed  or  habitual  action  and  tend- 
ency of  said  river  to  make  such  alluvion  de- 
posits,— ^then  the  sands  so  already  depos- 
ited, as  well  as  the  vested  right  to  future 
deposits  of  such  sand,  were  the  property 
and  estate  of  the  plaintiffs ;  and,  if  the  de- 
fendant company,  either  under  the  exercise 
of  the  right  of  eminent  domain  or  those  of 
a  riparian  owner,  or  both,  constructed  the 
said  embankment  in  the  change  of  its  high- 
way or  tracks,  whether  within  the  bed  of 
the  river  or  without,  and  such  construction 
so  changed  the  bed,   channel,   course,   cur- 


iccretion  rests,  says  that  It  is  not  satisfied  In 
the  principle  De  minimis  non  curat  lex  as  the 
correct  explanation  of  the  rule,  because,  al- 
though the  additions  may  be  small  and  insig- 
Bl£cant  In  their  progress,  yet  after  a  lapse  of 
time  a  very  large  increase  may  haye  taken 
place  which  It  would  not  be  beneath  the  law 
to  notice,  and  be  Is  rather  disposed  to  adopt 
the  re^ison  cited  for  the  rule  by  Baron  Alder- 
ton,  la  the  case  of  Re  Hall  &  S.  R.  Co.  5  Mees. 
k  W.  327.  8  L.  J.  Excb.  N.  S.  260,  which  is 
that  ttiat  which  cannot  be  perceived  in  its 
progress  is  taken  to  be  as  if  it  never  had  ex- 
isted at  all,  and,  after  quoting  from  Lord  Ab- 
in^er  in  the  same  case,  where  he  said  that  the 
principle  is  founded  on.  the  necessity  which  ex- 
ists for  some  rule  or  law  for  the  permanent  pro- 
tection and  adjustment  of  property,  he  contin- 
nes,  it  mnst  always  be  borne  in  mind  that  the 
owner  of  lands  does  not  receive  benefit  alone, 
bat  may  salfer  lose  from  the  operation  of  this 
rale,  as  where  the  sea  encroaches  upon  his 
land. 

In  Atty.  Gen.  v.  Turner,  2  Mod.  106,  T. 
Kaym.  242,  2  Lev.  171,  it  was  said  that  there 
was  a  cnstom  In  Lincolnshire  that  the  lord  of 
nanors  should  have  derelict  lands,  and  that 
neb  a  cnstom  was  reasonable,  for  if  the  sea 
wash  away  the  lands  of  the  subject,  he  can 
baTe  no  recompense  unless  he  should  be  enti- 
tled to  what  he  gains  from  the  sea,  and  for  this 
there  are  some  authorities. 

This  right  rests  upon  the  consideration,  that 
while  the  riparian  owner  is  liable  to  lose  soli 
bj  the  action  of  the  water,  he  should  also  have 
the  benefit  of  accretion  resulting  from  the  same 
caose.  The  principle  is,  that  he  who  bears  the 
incidental  burdens  of  an  acquisition  is  entitled 
to  its  Incidental  advantages;  consequently,  th? 
proprietor  of  a  field  bounded  by  a  river,  being 
^xp'jsed  to  the  danger  of  loss  from  Its  floods.  Is 
entitled  to  the  Increment  which  frdtai  the  same 
caose  may  be  gradually  annexed  to  it.  Denny 
T.  Cdtlon,  3  Tex.  Civ.  App.  634,  22  S.  W.  122  ; 
Municipality  No.  2  v.  Orleans  Cotton  Press, 
IS  La.  122,  36  Am.  Dec.  624  ;  Morgan  v.  Liv- 
uiirsion,  6  Mart.  (La.)  19. 

The  reason  of  the  rule  giving  accretions  to 
4  riparian  owner  is  that  every  owner  of  land 
boonded  by  a  stream  of  water  is  subject,  by 
reason  of  the  gradual  changing  of  the  course 
thereof,  to  lose  a  portion  of  his  land,  or  have 
the  same  increased  In  quantity  by  the  accumu- 
lation thereto:  and,  inasmuch  as  he  is  wholly 
without  the  benefit  if  the  loss  occurs  by  the 
riT«T  eating  away  his  banks,  he  is  entitled  to 
whaniver  Increase  also  that  Is  caused  by  the 
rradual  accretion  or  reliction.  Swerlngen  v. 
St.  LoQli^  151  Mo.  348,  52  S.  W.  346. 
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In  Lamprey  v.  State,  52  Minn.  181,  18  L.  R. 
A.  670.  53  N.  W.  1139,  the  court  states  that  the 
rule  giving  the  riparian  owner  the  right  to  al- 
luvion was  adopted  to  preserve  the  fundament- 
al riparian  right  on  which  all  others  depend, 
and  which  often  constitutes  the  principal  value 
of  the  land, — that  of  access  to  the  water. 

Once  a  riparian  proprietor,  always  a  riparian 
proprietor.  Newly  formed  ground  or  accretions 
belong  to  such  proprietor  jure  gentium  because 
the  government  cannot  afterwards  grant  such 
accretions  to  another.  Kraut  v.  Crawford,  18 
Iowa,  549,  87  Am.  Dec.  414. 

IV.  Effect  of  character  of  water. 

In  TiOuIsJana  it  has  been  held  that  only  ac- 
cretions formed  on  rivers  and  running  streams 
belong  to  the  riparian  owner.  Zeller  v.  South- 
ern Yacht  Club,  34  La.  Ann.  837. 

The  Roman  law,  however,  does  not  restrict 
the  right  of  alluvion  to  particular  localities  or 
portions  of  land  bearing  particular  names,  but 
the  right  depends  on  the  question  whether  th<» 
land  had  fixed  an  unvarinble  or  natural  bound- 
ary on  one  side  by  a  watercourse.  Municipal- 
ity No.  2  V.  Orleans  Cotton  Press,  18  La.  122, 
36  Am.  Dec.  624. 

But  the  rule  generally  recognized  Is  that  the 
character  of  the  body  of  water  has  no  effect, 
except  where  a  pond  or  small  lake  which  be- 
longs to  a  third  person  fills  up.  In  such  cases 
the  title  is  not  changed. 

In  the  absence  of  treaty  stipulation  to  the 
contrary,  the  doctrine  of  accretion  and  alluvion 
applies  even  to  a  stream  that  constitutes  a 
boundary  between  two  nations.  Denny  v.  Cot- 
ton, 3  Tex.  Civ.  App.  634,  22  S.  W.  122. 

In  this  country  the  doctrine  of  the  English 
common  law  as  to  alluvion  and  dereliction  ap- 
plies to  lakes.  Warren  v.  Chambers,  25  Ark. 
120,  91  Am.  Dec.  538,  4  Am.  Rep.  23. 

Riparian  owners  bordering  on  meandered 
lakes  are  entitled  to  the  accretions  formed 
bv  the  recession  of  its  waters.  Hardin  v. 
Shedd,  177  Hi.  123,  52  N.  B.  380. 

The  gradual  recession  of  the  waters  of  a  me- 
andered lake  forms  accretions  belonging  to  the 
riparian  proprietor  whose  borders  follow  the 
recession  of  the  waters  to  their  edge.  Pul- 
ler V.  Shedd,  161  111.  462,  33  L.  R.  A.  146, 
44  N.  E.  281^. 

Accretions  from  Lake  Michigan  belong  to  the 
proprietor  of  land  bordering  on  the  lake.  Banks 
V.  Opden,  2  Wali.  57,  17  L.  ed.  818. 

Where  the  water  of  a  navigable  lake  recedes 
gradually  and  imperceptibly,  the  increase  of 
land  belongs  to  the  riparian  proprietors;  but 
where  the  recession  is  sudden,  the  title  to  the 
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rents,  eddies,  and  flow  of  the  said  river  as 
to  carry  away  and  destroy  the  said  banks 
of  alluvion  sand  of  the  plaintiffs  already 
deposited,  and  destroyed  and  annulled  the 
tendency,  habit,  or  action  of  the  river  to 
cast  future  deposits  of  such  alluvion  sand 
upon  their  lands  as  it  had  done  in  the  past, 
then  the  defendant  company  is  liable  to  the 
plaintiffs  for  such  wrong  and  injury  done 
m  proper  damages  at  law. 

13.  That,  in  consideration  of  the  differ- 
ence in  the  value  of  the  farm  of  the  plain- 
tiffs before  and  subsequent  to  the  destruc- 
tion of  tlie  alluvion — depositing  tendency  of 
the  river  by  the  defendant  company's  em- 
bankment, the  jury  should  consider  this 
tendency  as  an  incident  and  property  of 
the  messuage,  and,  in  determining  its  value 
to  arrive  at  the  difference  in  value  of  the 
whole  tract,  should  consider  the  location  of 
the  banks  with  respect  to  market,  the  ease 


or  difnculty  of  mining  and  marketing  the 
sand,  the  risk,  capital,  and  uncertainties  of 
the  business  of  mining  and  marketing  said 
sand,  whether  great  or  small,  any  varia- 
tions in  past  market  price  or  value  of  the 
sand,  the  average  annual  output  of  the 
banks  in  the  past,  the  perennial  character 
of  the  deposit,  making  due  allowance  for 
any  hiatus  or  intervals  of  nonproduction,  if 
any,  deducting  or  allowing  for  the  banks  al- 
ready there  at  the  time  of  destruction,  and 
the  probable  period  elapsing  before  they 
would  have  become  exhausted  had  they  not 
been  supplied  by  fresh  deposits,  and  give  it 
such  mDney  value  as  a  careful,  conserva- 
tive, and  just  estimate  of  it  shall  dictate. 

Further  facts  appear  in  the  opinion. 

Messrs.  B.  F.  Junkin  and  Tu  £•  At- 
kinson, for  appellant: 

The  lower  riparian  and  servient  owner 
has  no  remedy  at  law  against  anyone  be- 


land  remains  in  the  state.     Den  caf  dem.  Mur- 
ry  V.  Sermon,  8  N.  C.   (1  Hawks)  58. 

So,  in  Doorman  v.  Sunnuchs,  42  Wis.  233, 
accretions  on  a  meandered  lake  are  held  to  be 
property  of  the  riparian  owners.  The  deci- 
sions in  that  state  hold  that  riparian  owner- 
ship extends  only  to  the  waters. 

The  general  law  of  accretion  is  applicable  to 
lands  on  the  Missouri  river.  Jefferis  v.  Kast 
Omaha  Land  Co.  IVA  U.  S.  178,  33  L.  ed.  872, 
10  Sup.  Ct.   Rep.  518. 

The  question  ns  to  whether  or  not  a  body  of 
water  Is  navigable  can  In  no  way  affect  the 
right  of  a  riparian  proprietor  to  additions 
made  to  his  land  by  alluvion  or  dereliction. 
In  such  case,  if  the  land  is  contiguous  to  the 
water,  and  the  addition  is  made  slowly  and  in- 
sensibly, the  title  of  the  owner  of  the  land  to 
the  addition  is  complete.  Warren  v.  Chambers, 
25  Ark.  120,  91  Am.  Dec.  588.  4  Am.  Hep.  23  ; 
Denny  v.  Cotton,  3  Tex.  Civ.  App.  634,  22  S. 
W.  122. 

A  slough  which  gradually  mis  up  as  the 
water  recedes  therefrom  belongs  to  the  ripari- 
an owner  from  whose  shore  the  water  receded. 
Buse  V.  Russell.  8«  Mo.  200. 

But  land  brought  into  view  by  the  subsi- 
dence of  an  artlGcial  millpond.  due  to  the  decay 
of  the  miUdam.  is  not  added  as  an  accretion 
to  adjoining  premises,  but  is  wholly  unlike  al- 
luvion formed  by  a  natural  stream  on  the  lands 
of  a  riparian  proprietor.  Kddy  v.  St.  Mars,  53 
Vt.   462,    38   Am.    Rep.    695. 

A  riparian  owner  of  land  by  a  millpond, 
whose  title  extends  to  the  edge,  and  not  to  the 
center  of  it,  acquires  no  ownership  in  accre- 
tions gradually  formed  on  this  shore,  but  such 
alluvion  belongs  to  the  owner  of  the  pond  and 
the  land  under  it  The  line  remains  un- 
changed. Ilolden  V.  Chandler,  61  Vt.  291,  18 
Atl.  310. 

So,  the  owner  of  land  bordering  a  lake  which 
subsequently,  because  of  ditches  made  by  the 
county  and  the  action  of  the  Missouri  river 
depositing  large  quantities  of  earth  in  the  lake, 
became  dry,  does  not  take  title  of  the  land 
thus  formed  by  accretion  or  reliction,  tbe  gen- 
eral rule  being  that  the  title  of  the  owner 
upon  a  natural  lake  or  pond  does  not  extend 
beyond  the  natural  shore.  Noyes  v.  Collins, 
92  Iowa,  566,  26  L.  R.  A.  609.  61  N.  W.  250. 

So,  the  enlargement  of  an  island  in  a  swamp 
by  artificial  drainage  is  not  an  accretion  in- 
uring to  the  benefit  of  the  owner  of  the  island. 
Lewis  V.  John  L.  Roper  Lumber  Co.  118  N.  C. 
65,  18  S.  K.  52. 
58  L.  R.  A. 


V.  Svpwation  of  upland  and  accretion. 
a.  In  general. 

The  right  to  accretion  is  not  in  and  of  Itself 
a  right  which  can  be  reserved  to  a  grantor. 
Something  must  be  done  to  destroy  generally 
the  riparian  rights  belonging  to  the  land  in 
order  to  prevent  tbe  right  to  accretion  passlns^ 
wiih  it. 

The  title  to  alluvion  Is  a  purely  accessory 
righ^  attaching  exclusively  to  riparian  proprie- 
torship, and  incapable  of  existing  without  it. 
State  V.  Buck,  46  La.  Ann.  656,  15  So.  531. 

A  mortgagee  of  lands  fronting  on  a  river 
takes  title  to  all  accretions  that  may  form 
thereon,  where  such  land  Is  described  by  the 
terms  of  the  original  title,  and  the  accretions 
are  not  expressly  excluded.  Crulkshanks  t. 
VViiraer,  iVA  Ky.  19,  18  S.  W.  1018. 

But  although  the  accretions  formed  on  a 
river  front  belong  to  the  lessee  of  the  adjoin- 
ing land,  yet  that  does  not  prevent  the  owner 
from  platting  the  land  so  formed  and  selling 
the  remainder  thereof  in  fee  to  another,  and. 
the  deed  being  recorded  before  the  sale  and 
conveyance  by  the  owner  to  such  lessee  of  the 
fee  to  the  land  described  in  the  lease,  he  can 
only  take  by  his  purchase  and  conveyance  the 
remainder  In  fee  of  so  much  of  the  land  as  was 
not  included  in  the  previous  conveyance.  Ruts 
V.  Kehr  (III.)   25  N.  B.  957. 

b.  Effect   of   street   on  shore. 

A  street,  passageway,  or  towpath  along  a 
river  front  will  prevent  the  owner  of  the  next 
adjoining  land  from  being  a  riparian  owner  so 
as  to  be  entitled  to  accretions  forming  along 
the  street.  St.  Louis  Public  Schools  v.  Rls- 
ley,  10  Wall.  91,  19  L.  ed.  850. 

Where  a  street  is  bounded  on  one  side  by  a 
river  its  width  will  be  Increased  by  the  accre- 
tions forming  on  the  shore.  Davenport  ft  R. 
I.  Bridge  R.  &  Terminal  Co.  v.  Johnson,  188  111. 
472,  59  N.  E.  407. 

And  the  title  to  a  gradual  accretion  vests  in 
the  owner  of  the  soil,  not  in  his  grantor.  Ma- 
graw  V.  Halirann,  23  Pittsb.  L.  J.  113,  33  Phila. 
teg.  Int.  192. 

The  right  of  alluvion  does  not  attach  to 
grants  of  land  which  are  limited  to  roads  ly- 
ing between  them  and  a  river,  for  the  reason 
that  such  lands  are  not  subject  to  riparian 
burdens;  the  rule  is  different  where  the  grant 
conveys  to  the  river  subject  to  a  road  running 
along  the  river  bank.  Smith  v.  St.  Louis  Pub- 
lic Schools,   80  Mo.  290. 
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tause  the  sand  drifting  in  the  stream,  car- 
ried from  someone  else's  land  from  above, 
and  landed  betv '  -  n  high  and  low  water 
mark,  no  longer  lodges  opposite  said  ripa- 
rian owner's  land;  it  is  damnum  absque  in- 
juria,— ^tbe  risk  which  every  such  owner 
takes  when  he  locates  upon  the  banks  of  a 
caTi^^able  river. 

/Ammemian  v.  Union  Canal  Co,  1  Watts 
k  S.  34fi. 

Plaintiffs'  paper  title  stops  with  high- 
«uter  mark, — the  black  oak  and  the  white 
oak  on  the  bank  of  the  river. 

Title  by  implication  springs,  from  neces- 
sity. 

Cox  V.  Frcedley,  33  Pa.  124,  75  Am.  Dec. 
584;  Crier  v.  Sampson,  27  Pa.  183. 

Accretions  in  law  are  "the  process  of 
^aduai  &nd  imperceptible  increase  of  land, 
oiused  by  the  aeposit  of  earth,  sand,  or 
sediment  thereon  by  contiguous  waters." 


King  v.  Tarhorough,  3  Bam  k  C.  91; 
Tiedeman,  Real  Prop.  §  685;  Angell,  Water- 
courses, 7th  ed.  p.  49;  3  Kent,  Com.  13th 
ed.  428;  Lovingsion  v.  St.  Clair  County,  64 
111.  56.  16  Am.  Rep.  516;  Barney  v.  Keokuk, 
94  U.  S.  324,  24  L.  ed.  224;  1  Am.  &  Eng. 
Enc.  Law,  p.  468. 

The  riparian  owner  did  not  own  or  have 
property  in  the  currents  of  the  stream,  so 
that  if,  by  any  use  of,  or  interference  with, 
the  natural  flow  of  the  water  by  any  su- 
perior riparian  owner,  the  current,  as  it 
passed  him  (the  servient  proprietor),  was 
slower  or  faster  than  it  naturally  v/ould 
have  been  or  had  been,  and  prevented  the 
lodgment  of  floating  sand,  he  could  main- 
tain an  action  against  such  person  so 
changing  the  currents. 

Poor  v.  McClure,  77  Pa.  219;  Allegheny 
City  v.  Reed,  24  Pa.  30;   Allegheny  v.  Nel- 


In  Missouri  a  manicipallty  owning  the  fee 
in  a  street  bordering  apon  a  river  is  entitled 
to  land  added  to  sucli  street  by  accretions 
from  the  river,  the  title  to  the  bed  of  which  Is 
in  the  public,  although  the  street  was  platted 
In  partition  proceedings,  and  was  intended  to 
be  of  a  certain  width  measuring  from  the  river. 
St.  Lou's  V.  Lemp,  93  Mo.  477,  6  S.  W.  344. 

A  party  who  sells  the  entire  estnte  owned 
by  him  up  to  a  public  road  or  street  border- 
ing the  river,  and  beyond  which  no  property 
susceptible  of  private  oii\'nersbip  exists  at  the 
time  of  the  sale,  retains  nothing  to  whicli  the 
^'co%aory  right  of  future  alluvion  can  attach. 
Deiachalse  v.  Maginnls,  44  La.  Ann.  1043,  11 
So.  715. 

A  railroad  company  nnder  a  statute  per- 
mitting such  corporations  to  occupy,  without 
payment  of  damages,  any  lands  of  the  state 
when  It  has  constructed  its  road  between  the 
high  and  low  water  mark  of  a  navigable  river. 
pofseKses  at  least  the  full  width  of  land  which 
it  has  actually  appropriated  by  its  embank- 
ment as  against  all  claims  of  owners  of  laud 
boanded  on  tLe  river  and  the  construction  of 
such  road  wilt  cast  off  all  claims  to  occretions 
on  the  part  of  the  riparian  owner  beyond  the 
railroad  embankment.  Ch'cngo.  B.  &  Q.  R.  Co. 
▼.  Porter  Bros.  72  Iowa,  426,  34  N.  W.  286. 

But  it  has  also  l>een  held  that  a  riparian 
owner  whose  land  is  taken  for  the  widening  of 
a  street  is  not  devested  of  title  to  accretions 
between  the  street  and  the  river,  and  when  the 
batture  Is  no  longer  necessary  for  public  use 
it  may  be  reduced  to  private  occupancy.  Dono- 
V.1D  v.  New  Orleans,  85  La.  Ann.  401« 

^',  the  fee  to  a  public  street,  laid  out  as 
bordering  on  L^ke  Michigan,  being  In  the  owner 
of  the  snlKllvlslon  of  which  it  is  a  part,  sub- 
iKt  only  to  the  public  easement,  his  title 
^bpfetu.  upon  his  being  declared  a  bankrupt 
under  the  laws  of  1841,  passed  to  his  assignee, 
and  a  purchaser  thereof  from  such  nsalgnee 
acquired  title,  not  only  to  the  land  as  it  ex- 
isted at  the  date  of  the  sale,  but  to  all  accre- 
tiooa  added  thereto  since  such  date,  and  the 
t-asement  of  the  pnbllc  never  having  been  as- 
vrted,  but  It  being  afterwards  vacated  as  a 
street,  It  became  his  absolute  and  unqualllied 
prt.perty.     KInzic  v.  Winston,  56  111.  56. 

The  dedication  of  n  street  running  to  the 
«hore  of  a  river,  which  will  entitle  the  mu- 
nicipality to  accretions  or  reclaimed  marsh 
land  at  the  end  thereof  between  the  shore  and 
ibe  river,  as  against  one  claiming  the  same  un- 
^r  a  Spanish  grant  of  the  land  through  which 
th**  ^ti*eet  runs,  may  be  Inferred  from  documents 
5»  U  R.  A. 


I  recognizing  such  street  as  a  boundary  made 
i  by  Spanish  ottlcials  between  the  time  of  the 
first  petition  for  such  grant,  nnder  which  noth- 
ing was  done  but  to  put  the  petitioner  in  pos- 
session, and  a  subsequent  inequitable  and  in- 
valid confirmation  thereof  by  the  Spanish  au- 
thorities after  the  acquisition  of  the  territory 
by  the  United  States,  and  from  the  subsequent 
long  continued  use  thereof  and  its  recognition 
in  deeds  executed  and  atteaied  by  owners  of 
such  grant,  as  well  as  in  a  map  thereof  made 
at  their  Instance,  subsequent  to  such  confirma- 
tion. Doe  ew  dem.  Kennedy  t.  Jones,  11 
Ala.  63. 

The  title  to  accretions  formed  at  the  end  of 
a  str»>et  running  to  water  belongs  to  the  one 
in  whom  the  fee  of  tlie  street  Is  vested.  Banks 
V.  Ogdeu,  2  Wall.  57.  17  L.  ed.  818. 

VI.  Interference  with  rtghi, 

a.  Advevac  posftetiftion. 

A  person  entitled  to  land  by  reason  of  ad- 
verse possession  for  the  full  statutory  period  is 
entitled  to  all  accretions  that  have  become  a 
parr  of  such  land  at  any  time  during  the  period 
named,  be  that  time  long  .or  short :  before  or 
during  the  period  in  which  his  possessory  title 
was  forming.  Benne  v.  Miller,  149  Mo.  228, 
r,0  S.  W.  824. 

Accretions  will  attach  to  land  bordering  on 
the  water  to  which  title  has  been  acquired  by 
adverse  possession,  and  not  to  the  former  own- 
er, who  stlli  has  title  to  the  main  tract  back 
from  the  river.  Saulet  t.  Shepherd,  4  Wail. 
502,  18  L.  ed.  442. 

A  riparian  owner  holding  a  valid  conveyance 
for  his  land  holds  thereafter  the  accretions  by 
the  same  convej'unce.  If  he  is  barred,  or  par- 
tially barred,  by  the  statute  of  limitations,  as 
to  the  bank,  he  is  barred  as  to  the  accretions 
In  like  manner,  without  regard  to  the  length 
of  time  the  same  may  have  been  deposited. 
Campbell  v.  Laclede  Gaslight  Co.  84  Mo.  352. 

If  a  shore  be  acquired  by  adverse  possession 
the  possessor  will  also  acquire  title  to  accre- 
tions, although  these  were  without  his  inclos- 
iire.  Chicago  &  N.  W.  R.  Co.  v.  Groh,  85  Wis. 
641,  55  N.  W.  714. 

A  title  by  adverse  possession  is  sufllclent  to 
maintain  title  to  accretions  formed  to  the  land 
so  possessed.  Bellefontalne  Improv.  Co.  v. 
Niedriughaus.   LSI    III.  426,   55  N.   E.   184. 

The  indicia  of  the  actual  occupants  of  one  In 
adverse  possession  of  the  mainland  are  ex- 
tended o\i'v  \ln'  ac-cietions  forming  on  the 
14 
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8on,  25  Pa.  332;  Brandt  v.  McKeever,  18 
Pa.  70. 

It  is  only  when  an  obstruction  placed  in 
a  navigable  stream  by  a  superior  riparian 
owner  is  such  that  its  effect  upon  other  ri- 
parian owTiers  can  be  anticipated  and  fore- 
seen, that  the  party  erecting  it  becomes  lia- 
ble. 

Bell  V.  MTlinlock,  9  Watts,  119,  34  Am. 
Dec.  r)07;  Lehigh  Bridge  Co.  v.  Lehigh  Coal 
d  Nov.  Co.  4  Rawle,  9,  26  Am.  Dec.  111. 

The  injury  complained  of  by  the  plain- 
tiffs is  remote,  and  could  not  have  been  fore- 
seen before  the  embankment  was  construct- 
ed. There  is  no  liability  imposed  on  the  de- 
fendant because  of  the  unforeseen  currents 
or  swirls  or  eddies  and  churning  move- 
ments. 

28  Am.  &  Eng.  Enc.  Law,  p.  982;  Angel  1, 
Watercourses,  7th  ed.  §  347;  Pennsylvania 
R.  Co.  V.  Kerr,  62  Pa.  364,  1  Am.  Rep.  341; 
Pittsburgh  Southern  R.  Co.  v.  Taylor,  104 
Pa.  306,  49  Am.  Rep.  580;  West  Mahony 
Twp.  V.  Watson,  112  Pa.  574,  56  Am.  Rep. 
336,  3  Atl.  806;  Ewing  v.  Pittsburgh,  C.  C. 
d  St.  L.  R.  Co.  147  Pa.  44,  14  L.  R.  A.  666, 
23  Atl.  340;  Hoag  v.  Lake  Shore  d  M.  S. 
R.  Co.  85  Pa.  293,  27  Am.^Rep.  653;  Hav- 
erly  v.  State  Line  d  8.  R.  Co.  135  Pa.  57, 
19  Atl.  1013;  Thomas  v.  Central  R.  Co. 
194  Pa.  515,  45  Atl.  344;  Behling  v.  South- 
toest  Pennsylvania  Pipe  Lines,  160  Pa.  366, 


shore,  and  bring  them  within  his  actual  posses- 
sion, although  be  is  not,  in  fact,  in  actual  oc- 
cupancy of  thein.  Benne  v.  Miller,  149  Mo. 
228.  50  S.  W.  824. 

The  possession  <5t  a  mere  Intruder  upon  ac- 
cretions formed  to  land  will  not  be  adverse  as 
against  the  rightful  owner,  except  as  to  the 
part  ho  actually  occupies  and  incloses,  which 
inclosure  must  be  definite  and  notorious.  Bris- 
tol V.  Carroll  County,  95  111.  84. 

b.  Preventing  formation. 

Although  one  has  a  property  right  In  the 
chance  or  probability  that  deposits  of  sand 
will  continue  to  occur  on  his  land  in  the  same 
average  amounts  as  In  the  past.  Its  loss  can- 
not be  measured  and  determined  when  sooner 
or  later  the  deposits  would  be  altered  by  the 
improvements  expected  or  possible,  both  above 
and  below  him  on  the  stream.  Lyons  v.  United 
States,  26  Ct.  CI.  31. 

But  Fbreland  v.  Pennsylvania  R.  Co.  holds 
that  damages  for  preventing  the  deposit  of  fu- 
ture alluvion  although  conjectural,  will  be  sus- 
tained, If  reasonable,  as  the  owner's  claim  is 
substantial. 

There  can  be  no  vested  right  to  future  accre- 
tions to  land  which  can  be  protected  by  in- 
junction. Eisenbach  v.  Hatfield,  2  Wash.  236, 
12  L.  IL  A.  632,  26  Pac.  639. 

c.  Separation  from  shore. 

Dr.  LABsrs  v.  Faiterty  Is  In  accord  with  the 
general  rule  in  holding  that  after  the  title  to 
accretions  has  accrued  It  will  not  be  affected  by 
a  subsequent  separation  of  the  accretion  from 
the  mainland. 

Accretions  formed  to  land  cut  off  from  the 
main  tract  by  avulsion  l>elong  to  the  owner  of 
such  main  tract  the  same  as  though  the  stream 
still  flowed  in  its  original  channel.  Sweatman 
v.  Holbrook,  18  Ky.  L.  Rep.  872,  88  8.  W.  691, 
.39  S.  W.  258. 
58  L.  R.  A. 


28  Atl.  777;  South  Side  Pass.  R.  Co.  v. 
Trich,  117  Pa.  390,  11  Atl.  627. 

A  railroad  company  has  the  right,  in  the 
reasonable  exercise  of  its  franchises,  to 
build  a  road  longitudinally  in  the  bed  of 
a  navigable  river. 

Schoficld  V.  Pennsylvania  S.  Valley  R.  Co. 
12  Pa.  Co.  Ct.  122. 

The  defendant  discharged  its  whole  duty 
to  the  plaintiffs  when  it  turned  the  stream 
or  permitted  it  to  follow  its  natural  chan- 
nel opposite  to  and  before  it  reached  the 
upper  line  of  their  land;  and  it  is  not  lia- 
ble for  any  injuries  or  losses  to  them  by 
changes  of  currents  in  the  stream,  of  the 
kind  described  by  them  in  their  testimony. 

2  VVashb.  Real  Prop.  3d  ed.  324;  BeisseU 
V.  Sholl  4  Dall.  211,  1  L.  ed.  804. 

Section  8,  article  16,  of  the  Constitution 
of  1873  requires  compensation  to  be  made 
to  property  o>vners  for  such  injuries  only 
as  would  be  actionable  at  common  law,  if 
inflicted  by  a  person  not  invested  with  the 
power  of  eminent  domain. 

Edmundson  v.  Pittsburgh,  M.  d  T.  R.  Co. 
Ill  Pa.  320,  2  Atl.  404;  Pennsylvania  R. 
Co.  V.  Lippincott,  116  Pa.  472,  9  Atl.  871; 
Pennsylvania  R.  Co.  v.  Marchant,  119  Pa. 
541,  13  Atl.  690. 

Messrs.  WilUani  H.  Sponsler  and 
James  M.  Sharon,  for  appellees: 

The  ownership  of  alluvion  deposits  by  ri- 

The  fact  that  a  creek  by  reason  of  freshets 
temporarily  left  Its  channel  and  flowed  over 
low  lands  lying  between  land  bordering  on  a 
river  and  accretions  forming  thereto  did  not  de- 
prive the  riparian  owner  of  title  to  such  made 
land,  although  the  creek  while  temporarily 
flowing  over  the  lowlands'  was  navigable.  Mc- 
Halne  v.  Johnson,  155  Mo.  191,  55  S.  W.  1031. 

VII.  Dower  and  leasehold. 

The  widow  of  one  who,  during  coverture, 
was  a  riparian  proprietor,  becomes  dowable, 
upon  his  death,  In  the  accretions  to  the  ri- 
parian estate,  although  the  husband's  title 
thereto  passed  to  his  assignee  In  bankruptcy, 
and  was  sold  by  such  assignee  prior  to  the  date 
of  his  death.     Gale  v.  Kiuzie,  80  111.  132. 

Accretions,  being  Incident  to  land  bordering 
on  a  body  of  water  or  stream,  are  subject  to 
the  right  of  dower  in  the  widow  of  the  owner 
thereof  during  coverture,  and  a  purchaser  of 
the  husband's  title  to  such  land  at  an  as- 
signee's sale  made  before  his  death,  takes  title 
subject  to  the  wife's  dower,  not  only  to  the  a<h 
cretions  then  formed,  but  to  future  accretions 
that  may  form  during  the  period  until  her 
right  is  consummated  by  her  husband's  death. 
Lombard  v.  Kinzie,  73  111.  446. 

The  use  of  accretions  may  be  assigned  by  a 
riparian  owner  to  a  lessee  for  and  during  the 
term.     Williams  v.  Baker,  41  Md.  523. 

The  description  of  a  parcel  of  land  in  a  lease 
by  which,  at  the  expiration  of  ten  years,  the 
tract  is  to  be  appraised  as  a  baais  for  a  new 
rental  value,  as  containing  145  acres,  more  or 
less,  will  not  prevent  the  inclusion  In  the  esti- 
mate of  accretions  which  have  formed  upon  the 
tract  and  which  have  been  entered  upon  and 
enjoyed  by  the  lessee,  where  the  boundaries  of 
the  tract  were  fixed  so  that  there  was  nothing 
to  require  a  resort  to  statement  of  quantity  for 
the  definition  of  the  limitation.  Allen  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  137  Mo.  205,  38  S.  W. 
957.  H.  P.  F. 
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pariati  owners  of  lands  abutting  upon  all 
waters  having  sufficient  action  to  deposit 
them,  whether  such  waters  are  salt  or  fresh, 
navigable  or  unnavigable,  whether  affected 
by  tide  or  not, — is  \vell  established. 

1  Am-  &  Eng.  Enc.  Law,  p.  4C7;  Tiede- 
man,  Real  Prop.  §  G85;  Angell,  Water- 
courses, 7th  ed.  49;  Woolrich,  Waters,  29; 
Warren  v.  Chamhcrs,  25  Ark.  210,  91  Am. 
Dec.  538,  4  Am.  Rep.  25;  Lovingstofi  v.  8t. 
Clair  County,  64  111.  56,  16  Am.  Rep.  516; 
King  v.  Yarborough,  1  Dow  &  C.   178. 

Land  fonned  by  alluvion,  or  by  the  grad- 
ual or  imperceptible  accretion  from  the 
water,  and  land  g^ned  by  reliction,  or 
the  gradual  or  imperceptible  recession  of 
the  water,  belongs  to  the  owner  of  the  con- 
tiguous land  to  which  the  addition  is  made. 

Gould,  W^aters,  155. 

A  sur\'ey  returned  as  bounded  by  a  large 
navigable  river  vests  in  the  owner  the  right 
of  soil  to  ordinary  low-water  mark  of  the 
stream,  subject  to  public  right  of  passage 
for  navigation,  fishing,  etc.,  in  the  stream, 
between  ordinary  high  and  ordinary  low 
water  mark. 

^Vood  V.  Appal,  63  Pa.  210;  Klingen- 
imith  V.  Ground,  5  Watts,  458;  Carson  v. 
Blazer,  2  Binn.  475,  4  Am.  Dec.  463; 
St.  Clair  County  v.  Lovingston,  23  Wall. 
46,  23  L.  ed.  69;  Eart  v.  Hill,  1  Whart. 
124;  Bird  v.  Smith,  8  Watts,  434,  34  Am. 
Dec.  488;  Coovcrt  v.  0*Conner,  8  Watts, 
470;  John^  v.  Davidson,  16  Pa.  512;  Du- 
9an  V.  Bridge  Co.  27  Pa.  303,  67  Am.  Dec. 
464;  Flanagan  v.  Philadelphia,  42  Pa.  219; 
Tinicum  Fishing  Co.  v.  Carter,  61  Pa,  21, 
100  Am.  Dec.  697;  Wainu>right  v.  UcCul- 
lough,  63  Pa.  66;  Poor  v.  McClure,  77  Pa. 
214;  Zug  v.  Com.  70  Pa.  138;  Fulmer  v. 
Williams,  122  Pa.  191,  1  L.  R.  A.  603,  15 
All.  726;  Com.  ex  rel.  Tyrone  v.  Stevens, 
178  Pa.  543,  36  Atl.  166;  Morgan  v.  Scott, 
26  Pa.  51. 

The  plaintiffs  have  a  property  in  the 
habit  of  the  river  nmning  in  the  course  of 
nature  to  deposit  these  sands,  and  in  their 
farm  as  a  riparian  property  to  receive  these 
deposits. 

Lyon  V.  Fishmongers*  Co.  L.  R.  1  App.  Cas. 
662;  Gould,  Waters,  §  204;  Concord  R.  Co. 
V.  Oreely,  23  N.  H.  237 ;  Kineie  v.  Winsto7i, 
66  111.  56;  Banks  v.  Ogden,  2  Wall.  67,  17 
L  ed.  818;  Municipality  No.  2  v.  Orleans 
Cotton  Press,  18  La.  122,  36  Am.  Dec.  624; 
8t.  Clair  County  v.  Lovingston,  23  Wall. 
46,  23  L.  ed.  59;  Williams  v.  FuVmer^  151 
Pa.  405,  25  Atl.  103. 

This  embankment  was  a  "construction  or 
enlargement"  of  the  defendant's  "works, 
highways,  or  improvements,"  and  the  result 
was  the  "injuiy  or  destruction"  of  our 
property,  under  §  8,  art.  16,  of  the  Consti- 
tution. 

Edmundson  v.  Pittsburgh,  M,  d  Y.  R.  Co. 
Ill  Pa.  316,  2  Atl.  404. 

The  defendant  company  is  subject  to  this 
^^ection  of  the  organic  law,  and  trespass  is 
the  proper  remedy  for  the  redress  of  our  Iors. 

Pennsylvania  R.  Co.  v.  Duncan,  111  Pa. 
352,  5  Atl.  742;  Philadelphia  d  R.  R.  Co. 
V.  Paten*,  17  W.  N.  C.  198 :  Northern  C.  R, 
Co.  V.  Holland,  117  Pa.  613,  12  Atl.  575; 
M  L  R  A. 


Levering  v.  Philadelphia,  O.  <£  C.  H.  R.  Co. 
18  W.  N.  C.  50;  Chester  County  v.  Brower, 
117  Pa.  647,  12  Atl.  577;  Delaware  Coun- 
ty's Appeal,   119  Pa.   159,  13  Atl.  62. 

The  defendant  company  as  a  riparian 
owner  had  no  right  or  warrant  to  construct 
this  embankment  between  high  and  low  wa- 
ter lines. 

Lehigh  Bridge  Co.  v.  Lehigh  Coal  d  Nav 
Co.  4  Rawle,  9,  26  Am.  Dec.  HI;  Bell  v. 
M'Clititock,  9  Watts,  119,  34  Am.  Dec.  507; 
Fuhner  v>  Williams,  122  Pa.  191,  1  L.  R. 
A.  603,  15  Atl.  726. 

The  claim  for  damages  to  the  plaintiffs 
divided  itself  into  two  lines  of  admeasure- 
ment: First,  for  the  loss  of  the  sand  in 
situ  which  was  swept  away  by  the  flood  of 
April,  1896;  and,  secondly,  for  the  destruc- 
tion of  the  property  or  habit  of  the  farm 
to  gather  future  alluvion  deposits. 

Coleman's  Appeal,  62  Pa.  279;  Ege  v. 
Kille,  84  Pa.  340;  Fulmer's  Appeal,  128 
Pa.  24,  18  Atl.  493;  Lehigh  Coal  Co.  v. 
Wilkes-Barre  d  E.  R.  Co.  187  Pa.  145,  41 
Atl.  37. 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiffs  are  riparian  owners  along 
the  Juniata  river,  in  Perry  coimty.  Their 
land,  consisting  of  a  farm  of  about  100 
acres,  is  located  on  the  north  bank  of  the 
river,  which  naturally  approaches  it  in  a 
sort  of  semicircle  form.  The  flow  of  the 
water  as  it  comes  down  towards  this  land 
is  southeast,  until  it  reaches  the  apex  ot 
the  bend,  where,  before  the  wrong  com- 
plained of,  it  was  deflected  to  the  northeast, 
and  then  passed  eastward  along  plaintiffs* 
property.  Before  the  construction  of  the 
embankment  by  the  appellant  on  the  south 
bank  of  the  river,  which  caused  the  injury 
to  appellees,  as  found  by  the  jury,  there 
came,  from  immemorial  time,  with  the  flow- 
ing of  the  river  and  the  swelling  of  its  wa- 
ters, deposits  of  valuable  sand  on  plaintiffs' 
shore  betw^een  high  and  low  water  marks. 
As  certainly  as  "seedtime  and  harvest  and 
cold  and  heat"  did  "not  cease,"  these  de- 
posits never  ceased,  in  season,  so  long  as 
the  stream  flowed  as  was  its  wont.  Its 
da-shing  current,  in  times  of  high  water, 
after  having  passed  the  lowest  point  of  the 
bend  at  Trimmer's  Rock,  became  a  gentle 
flow  when  it  reached  the  shore  of  plaintiffs, 
from  which  the  grains  of  sand  settled  and 
imperceptibly  formed  the  alluvium  at  the 
bottom.  In  1896  the  Pennsylvania  Rail- 
road Company,  in  straightening  its  tracks 
at  Trimmer's  Rock,  built  an  embankment, 
which  occupies,  not  only  the  bank  of  the 
river,  but  extends  out  over  and  beyond  low- 
water  mark.  Since  its  completion  the  wa- 
ters of  the  river,  in  the  recurring  floods,  no 
longer  flow  past  plaintiffs'  property  in  a 
gentle  stream,  but  encountering  this  arti- 
ficial obstruction,  are  abruptly  turned 
towards  the  north  bank,  and,  instead  of 
flowing,  as  from  time  out  of  mind  before, 
along  plaintiffs'  shore,  depositing  the  sand 
with  which  they  had  come  freighted,  they 
dash  wildly  on.  The  deposits  have  ceased, 
and,    with   the   current   of   the   stream    so 
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changed,  it  is  now  insisted,  as  found  by  the 
jury,  that  they  will  never  return.  With 
the  loss  of  tbis  sand^  the  plaint iiTs  are  de- 
prived of  a  revenue  from  the  sale  of  it, 
which  was  as  regular  as  the  return  from 
their  crops;  and  the  question  on  this  appeal 
is  whether  the  railroad  company,  having,  by 
its  obstruction  of  the  natural  flow  of  tlie 
river,  deprived  the  owners  of  the  farm  of 
what  they  claim  was  its  most  valuable  in- 
cident, must  compensate  them  for  the  loss. 
In  April,  1896,  after  the  embankment  had 
been  built,  there  was  the  usual  spring  flood, 
and  a  large  quantity  of  sand  that  had  been 
deposited  was  swept  away.  The  verdict  of 
the  jury  in  favor  of  the  plaintilTs  was  not 
only  for  it,  but  for  the  loss  of  future  de- 
posits, their  finding  having  been:  "For 
sand  bonk  carried  away,  $1,382.50;  for  de- 
struction of  the  habit  of  the  faim  to  gather 
future  sand,  $1,117.50." 

The  Juniata  is*  a  navigable  river.  From 
the  original  survey  of  April  28,  1765,  down 
to  the  deed  of  March  9,  1829,  to  the  father 
of  appellees,  who  derive  their  title  from 
him,  every  description  of  their  farm  gives 
the  rivei-,  with  its  several  courses,  as  a 
boundar}';  and  their  lands  therefore  run  to 
its  low- water  mark.  This  has  been  so  long 
settled,  and  is  so  generally  known,  thai  it 
is  hardly  necessary  to  cite  the  following: 
"Ever  since  the  case  of  Carson  v.  Blazer^  2 
Binn.  475,  4  Am.  Dec.  403,  decided  in  1810, 
it  has  been  held  in  many  cases  that  a  sur- 
vey, returned  as  bounded  by  a  large  navi- 
gable river,  vests  in  the  owner  the  riglit  of 
soil  to  ordinaiy  low-water  mark  of  the 
stream,  subject  to  the  public  right  of  pas- 
sage for  navigation,  fishing,  etc.,  in  the 
stream,  between  ordinary  high  and  ordinary 
low  water  mark.  Variety  in  the  language 
of  the  return  matters  little,  so  that  the  in- 
tention to  jiiake  the  stream  a  boundary  ap- 
jiears  sufliciently  in  the  description  and  dia 
gram.  In  determining  this,  both  are  taken 
together.  The  variety  of  expression  in  the 
decided  cases  is  very  great.  .  .  .  The 
result  of  the  ca.-^es  is  that  when  a  return  of 
survey  calls  for  a  stream  as  its  boundaiy, 
or  to  run  by.  along,  up,  or  down  it,  the  title 
will  run  to  the  stream,  and  the  marking  of 
trees  on  the  bank  or  margin  of  the  stream 
to  identify  the  lines  run  to  the  river,  as 
well  as  the  return,  of  courses  and  distances 
measured  along  the  margin,  necessarily  to 
ascertain  the  quantity  of  land  in  the  sur- 
vey, will  not  restrain  the  title  to  the  bank 
or  margin  only.  As  was  said  in  Klingen- 
smith  v.  Ground,  5  Watts,  458,  a  corner 
tree  is  not  always  to  be  had  where  it  is 
wanted,  and  then  the  next  most  convenient 
must  be  taken;  or,  as  in  Ball  v.  Slack,  2 
Whart.  508,  30  Am.  Dec.  278,  a  surveyor 
cannot  run  a  curved  line  with  compass,  but, 
if  a  creek  is  returned  as  the  line,  there  can 
be  no  mistake  as  to  it,  and  the  courses  and 
distances  along  it  are  to  be  disregarded." 
Wood  v.  Appal,  63  Pa.  210.  "Where  a  run- 
ning stream  is  called  for,  it  is  always  un- 
derstood that  the  owTiership  extends  to  low- 
water  mark,  and  so  far  has  this  been  hold 
in  Pennsylvania  that  a  traverse  line  has 
been  held,  technically,  to  pursue  the  mean 
;.K  L.  R.  A. 


ders,  so  as  to  include  the  points  that  would 
otherwise  be  thrown  out  by  it.  Though  the 
words  *near  the  creek,'  strictly  speaking, 
imply  the  existence  of  space  betwixt  the  ob- 
ject immediately  expressed  and  the  object 
of  reference  beyond  it,  they  indicate,  in 
popular  meaning,  no  more  than  the  wherci- 
about.  Such  is  the  general  rule,  and  what 
is  there  to  take  the  case  out  of  it?  If  the 
words  *thence  up  the  creek  north*  do  not 
call  for  the  creek  as  a  boundary,  why  was 
the  creek  mentioned  at  all?"  Klingen- 
sinith  v.  0-round,  5  Watts,  458.  "In  Penn- 
sylvania, wherever  a  stream  is  navigable, 
and  it  is  made  the  boundary  of  a  grant  by 
the  state,  the  title  passes  to  low- water  mark, 
but  no  further."  Johns  v.  Davidson,  16 
Pa.  512. 

Though  the  title  of  a  riparian  owner  to 
the  soil  extends  to  low-water  mark,  it  is  ab- 
solute only  to  high,  and  qualified  as  to 
what  intervenes.  Between  high  and  low 
water  he  can  use  the  land  for  his  own  pri- 
vate purposes,  provided  that  in  such  use  of 
it  he  does  not  interfere  with  the  public- 
rights  of  navigation,  fishery,  and  improve- 
inent  of  the  stream.  *'This  being  the  navi- 
gable character  of  the  stream  [Allegheny], 
the  rights  of  the  riparian  owners  are  set- 
tled by  numerous  decisions,  a  few  of  which 
may  be  referred  to.  Carson  v.  Blazer,  2 
IMnn.  475,  4  Am.  Dec.  463;  Shrunk  v. 
Schuylkill  Nav,  Co,  14  Serg.  &  R.  71;  Ball 
V.  Slack,  2  Whaiji.  608,  30  Am.  Dec.  278; 
Zimmerman  v.  Union  Canal  Co,  1  Watts, 
&  S.  340;  Bailey  v.  Miltenbergcr,  31  Pa. 
37:  McKecn  v.  Delaicare  Division  CancU 
Co.  49  Pa.  424;  Tintcww  Fishifig  Co.  v. 
Carter,  61  Pa.  21,  100  Am.  Dec.  597,  opin- 
ion by  Sharswood,  J.,  decided  last  winter 
at  Philadelphia.  From  these  and  other 
ca«:e9  it  will  appear  that  the  absolute  title 
of  the  riparian  proprietor  extends  to  high- 
water  mark  only,  and  that  between  ordi- 
naiy high  and  ordinary  low  water  mark  his 
title  to  the  soil  is  qualified;  it  being  sub- 
ject to  the  public  rights  of  navigation  over 
it,  and  of  improvement  of  the  stream  as  a 
highway.  He  cannot  occupy  to  the  preju- 
dice of  navigation  or  cause  obstructions  to 
be  placed  upon  the  shore  between  these 
lines,  without  express  authority  of  the 
state."  Wainipright  v.  McCullough,  63  Pa. 
66.  "As  between  themselves,  riparian  own- 
ers are  owners  of  the  soil,  and  are  bound 
to  observe  the  obligations  that  grow  out  of 
their  ownership  and  their  proximity.  In 
Zug  V.  Com.  70  Pa.  138,  it  was  held  that  an 
owner  of  the  soil  Uiight  use  the  river  bed 
between  high  and  low  water  marks  for  his 
own  private  purposes,  if  he  did  not  inter- 
fere with  the  rights  of  the  public."  Ful- 
mcr  V.  WiUiams,  122  Pa.  191,  1  L.  R.  A. 
603,  15  Atl.  726.  In  the  foregoing  is  found 
the  clearly  defined  right  of  the  appplleea  in 
the  river  bed  between  the  high  and  low  wa- 
ter marks.  We  are  next  led  to  the  consid- 
eration of  what  the  right  was  in  the  sand 
deposited  there,  which  was  swept  away  by 
the  act  of  the  defendant  in  changing  the 
current  of  the  stream.  " 

"Alluvion"  has  been  defined  to  be  those 
accumulations    of    sand,    earth,    and    loose 
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stones    or   gravel    brought  down  by  rivers, 
which,  when  spread  out  to  any  extent,  form 
what  is   called  **alluvial   land."     It  is   the 
addition  made  to  land  by  the  washing  of  the 
seas  or  rivers,  and  its  characteristic  is  itb 
imperceptible  increase,  so  that  it  cannot  be 
perceived  how  much  is  added  in  each  mo- 
ment  of    tim<?.    Angell,    Watercourses,  7th 
ed.  53.     This    is    practically  the    definition 
of  the  fMind  or  alluvium  deposited  on  the 
plaintiifs'  shore,  and  the  right  to  it  can  be 
no  less  than  that  to  alluvion,  which  is  own- 
ership in  the  owner  of  the  land  increased. 
Gould,   Waters,    155;    SL    Clair    County   v. 
Lovingston,  23  Wall.  46,  23  L.  ed.  59;  Kin- 
zie  V,  Winston,  56  111.  66.     That  these  de- 
posits had  not  been  allowed  to  accumulate 
and  become  a  visible  portion  of  the  land  of 
the  appellees  abutting  on  the  river,  but  had 
been  a  valuable  sediment  on  the  shore  be- 
tween high   and   low  water  marks,  cannot 
affect  the  rule  that  the  accretions  belong  to 
the  owner   of  the  land.     The  owners   here 
owned  it  to  low- water  mark;  the  only  quali- 
fication upon  their  right  to  the  use  of  it  be- 
t^'een  high   and   low   water  being  that  no 
public  right  of  navigation,  fishery,  or  im- 
provement should  be  interfered  with.  In  re- 
moving the  sand  no  such  public  right  was 
affected,    and    the    appellees    took    simply 
what  belonged  to  them,  as  rightfully  as  the 
crops  from  their  fields;  the  only  difference 
being  that  in  the  one  case  they  harvested 
after  sowing,   while    in    the    other  nature, 
without    their    aid,  brought   them  increase. 
This  right  to  the  sand  was  not  only  to  it 
w  iitUf  but,  with  the  clearly-defined  own- 
ership of   the  appellees  between   high  a^d 
low  water  marks,  extended,  as  the  learned 
trial  judge  properly  held  in  his  charge  to 
the  jury,  to  future  deposits.     "The  riparian 
right  to  future  alluvion  is  a  vested  right. 
It  is  an  inherent  and  essential  attribute  of 
the  original  property.    The  title  to  the  in- 
crement rests  in  the  law  of  nature.     It  is 
the  same  with  that  of  the  owner  of  a  tree 
to  its  fruits,  and  of  the  owner  of  fiocks  and 
herds  to  their  natural  increase.     The  right 
is  a  natural,  not  a  civil,  one.     The  maxim, 
Qui  aeniit  onus    debet    sent  ire  commodum, 
lies   at    its    foundation.     The  owner   takes 
the  chances  of  injury  and  of  benefit  arising 
from    the     situation    of    the    property.     If 
there  be  a  gradual  loss,  he  must  bear  it; 
if  a  gradual  gain,  it  is  his.     The  principle 
appUes    alike    to    streams  that  do,  and  to 
those  that  do  not,  overflow  their  banks ;  and 
where  dikes    and    other    defenses  are,  and 
where  they  are  not,  necessary  to  keep  the 
water  within  its  proper  limits."     8t.  Clair 
County  V.  Lovingston,  23  Wall.   46,  23  L. 
«d.  59.    Nothing  need  be    added    to    these 
words  of  Mr.  Justice  Swayne. 

The  loss  of  the  sand  washed  away  and  of 
the  right  to  future  alluvium  having  been 
caused  by  the  defendant,  it  must  compen- 
fate  the  appellees  in  damages.  This  liabil- 
i^v  cannot  oe  evaded,  whether  the  loss  re- 
sulted from  the  appellants'  exercise  of  the 
right  of  eminent  domain,  or  from  its  act 
M  a  riparian  owner.  The  construction  of 
the  embankment  by  the  railroad  company 
^aa  for  the  improvement  of  its  own  high- 
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way,  and  not  of  the  Juniata  river;  and,  if 
it  was  constructed  under  the  right  of  emi- 
nent domain,  liability  to  the  party  injured 
follows  such  exercise,  to  be  enforced  in  tres- 
pass. Northern  G.  R.  Co.  v.  Holland,  117 
Pa.  613,  12  Atl.  675;  Chester  County  v. 
Brower,  117  Pa.  647,  12  Atl.  577;  Dela^ 
tcare  County's  Appeal,  110  Pa.  169,  13  Atl. 
62.  If  it  acted  simply  as  a  riparian  owner, 
it  was  bound  by  the  rule,  Sic  utere  tuo  ut 
alicnum  non  Iwdas,  disregard  of  which  gen- 
erally means,  not  only  injury  to  another, 
but  liability  for  the  wrong  committed.  "If 
a  riparian  owner  places  a  structure  upon 
his  own  land  between  high  and  low  water 
marks  that  impedes  navigiition,  he  infringes 
the  public  right,  and  subjects  himself  to 
liability  therefor.  His  ownership  of  the 
land  over  which  the  water  flows  along  the 
shore  will  not  relieve  him  from  the  conse- 
quences of  his  act,  for  his  title  to  the  shore 
is  subject  to  the  right  of  the  public  in  the 
stream.  If  he  places  the  structure  in  such 
manner  as  to  throw  the  c\!rrent  against  his 
neighbor's  shore  at  such  an  angle  as  to  wear 
it  away  and  undermine  and  wash  out  his 
land,  he  inflicts  a  private  injury  upon  his 
neighbor,  for  which  a  right  to  compensa- 
tion exists.  In  the  case  of  a  private  stream, 
no  one  would  doubt  the  right  of  an  injured 
owner  to  maintain  an  action  for  the  dam- 
ages sufl'ered  by  him  by  reason  of  a  change 
in  the  current.  But  one  has  no  more  right 
to  injure  another  with  the  water,  of  a  navi- 
gable stream  than  with  that  of  a  non -navi- 
gable private  stream.  It  is  not  the  charac- 
ter of  the  stream,  but  the  character  and 
consequences  of  the  act  of  the  o>\Tier  of  the 
shore,  that  determines  the  right  of  the  in- 
jured party  to  compensation.  As  b^tween 
themselves,  riparian  owners  are  ownors  of 
the  soil,  and  are  bound  to  observe  the  obli- 
gations that  grow  out  of  their  ownership 
and  their  proximity.  In  Zug  v.  Com.  70 
Pa.  138,  it  was  held  that  an  owner  of  the 
soil  might  use  the  river  bed  between  high 
and  low  water  marks  for  his  own  private 
purposes,  if  he  did  not  interfere  with  the 
rights  of  the  public.  This  declaration  is, 
however,  to  be  understood  as  qualified  by 
the  rule  we  have  just  considered,  that  he 
must  not,  in  the  exercise  of  his  right  as  a 
riparian  owner,  inflict  injury  upon  his 
neighbors.  This  rule  sets  limits  to  the  man- 
ner in  which  property  of  every  description 
may  be  used,  and  is  unaffected  by  the  acci- 
dent of  location."  Fulmer  v.  Williams,  122 
Pa.  191,  1  L.  R.  A.  603,  15  Atl.  726.  The 
damage  done  to  the  land  of  appellees  is  per- 
manent. Their  sand  has  been, washed  away, 
and  its  value  destroyed.  The  river  no 
longer  brings,  nor  will  bring,  alluvium  to 
the  shore,  and  the  farm  has  lost  its  most 
valuable  incident.  The  instruction  of  the 
court  as  to  the  measure  of  damages  was  cor- 
rect. It  is  true  that,  as  to  future  alluvium, 
the  finding  of  the  jury  was  conjectural.  It 
could  not  have  been  otherwise.  But  the 
plaintiffs'  claim  for  it  was  substantial,  and 
the  verdict,  which  cannot  be  said  to  be  un- 
reasonable, is  their  compensation  for  it. 

The  assignments  of    error    are    all  over- 
ruled, and  the  judgment  is  affirmed. 
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George  S.  HARRIS  et  al. 

V. 

Philip  U.  SHARPLES,  Appt. 

(202  Pa.  243.) 

Printlnfjr  a  lithographed  cover  denlffik 
>«'lth  the  addltlou,  for  advertlalaflr 
IiurpoMOMy  of  the  Itthoarrapher's  name, 

which  is  made  after  approval  of  proofs,  is 
a  breach  of  a  contract  to  furnish  finished 
woric  equal  in  good  effect  to  the  proofs,  the 
approval  of  which  rests  with  the  customer, 
although  the  addition  does  not  detract  from 
tiie  merit  or  usefulness  of  the  cover,  and  it 
Is  customary  to  make  it  unless  an  agreement 
to  the  contrary  is  specifically  made. 

(April  21.  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  of  Pennsylvania 
affirming  a  judgment  of  the  Court  of  Com- 
mon Pleas  for  Chester  County  in  favor  of 
plaintifFs  in  an  action  brought  to  recover 
the  contract  price  of  lithographing  ami 
printing  certain  catalogue  covers.  Re- 
versed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  Carroll  Hayes,  'William  M. 
Hayes,  and  John  G.  Johnson,  for  appel- 
lant: 

A  contract  to  deliver  work  satisfactory 
to  the  person  to  whom  the  same  is  to  be  de- 
livered is  one  which  requires,  as  a  pre- 
requisite to  the  duty  to  accept,  the  exist- 
ence of  satisfaction. 

Howard  v.  Smedley,  140  Pa.  81,  21  Atl. 
253;  Singerly  v.  Thayer,  108  Pa,  291,  56 
Am.  Rep.  207,  2  Atl.  230;  Adams  Radiator 
d  Boiler  Works  v.  Schnadery  155  Pa.  394, 
26  Atl.  745. 

It  was  the  clenr  duty  of  the  appellees  to 
furnish  covers  like  the  proofs.  They  dif- 
fered from  the  proofs  in  containing  an  im- 
print to  which,  as  soon  as  it  was  observed 
by  the  appellant,  he  objected. 

The  imprint  was  not  satisfactory  when  it 
appeared  on  the  cover.  Had  it  appeared 
on  the  proofs,  he  would  have  been  justified 
in  rejecting  the  same;  and  he  was  justified 
in  refusing  to  receive  covers  not  printed  in 
accordance  with  the  proof. 

Levyeau  v.  Clements,  175  Mass.  379,  50 
L.  R.  A.  397,  56  N.  E.  735. 

It  was  impossible  for  the  appellees  to 
recover  without  proving  that  they  had  done 
what  was  made  requisite  to  any  duty  on 
the  part  of  the  appellant  to  pay.  The  con- 
tract was  entire. 

Gillespie  Tool  Co.  v.  Wilson,  123  Pa.  19, 
16  Atl.  36;  Martin  v.  Schoenherger,  8 
Watts  &  S.  367;  flartman  v.  Meighan,  171 
Pa.  46,  33  Atl.  123. 

Mr.  Alfred  P.  Reid  for  appellees. 

Mestresat,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  on  a  contract  to  recover 


lor  lithographing  and  printing  catalogue 
covers  which  were  to  be  used  for  advertis- 
ing purposes  in  the  defendant's  business  of 
manufacturing  cream  separators.  It  is 
averred  in  the  statement  that  the  defend- 
ant gave  to  the  plaintiffs  an  order  to  do 
the  work  "upon  the  understanding  that  the 
plaintiffs  would  submit  to  said  defendant  a 
satisfactory  sketch  of  the  front  and  bark 
covers,  and  that  after  said  sketch  was  ap- 
proved they  would  submit  a  satisfactory 
proof  of  the  same."  It  is  further  averred 
that  the  sketch  and  proof  were  furnished 
the  defendant,  a.nd  approved  by  him,  and 
that  the  plaintiffs  lithographed  and  printed 
the  covers  "in  accordance  with  said  proof 
and  said  order."  The  contract  was  evi- 
denced by  certain  letters  which  passed  be- 
tween the  parties  in  reference  to  the  sub- 
ject. On  April  12,  1898,  the  plaintifT^ 
wrote  the  defendant  that  they  had  entered 
his  order  for  the  catalogue  covers  at  a  price 
therein  named,  "in  accordance  with  the  fol- 
lowing understanding:  (1)  That  we  are 
to  submit  you  satisfactory  sketch  of  front 
and  back  covers  in  accordance  with  con- 
versation you  had  with  the  writer  yester- 
day; and  (2)  that,  after  sketch  has  re- 
ceived your  approval,  we  are  to  submit  yau 
a  satisfactory  proof  from  same."  On  April 
16,  1898,  the  defendant  acknowledged  the 
receipt  of  the  plaintifT's  letter  in  which  he 
stated  that  the  understanding  was  all  right, 
except  the  price.  Two  days  later  the  plain- 
tiffs wrote  the  defendant  that  the  sketch 
would  be  finished  shortly  and  presented  to 
him.  Mr.  Sharpies  wrote  the  plaintiffs  on 
August  6,  1898,  acknowledging  the  receipt 
of  certain  prints  or  sketches,  and  criticir*- 
ing  them.  He  added:  "Regarding  the  crit- 
icism of  the  prints  which  I  have  made 
above,  I  hope  you  will  not  think  I  am  too 
hard  to  please.  If  you  will,  however,  take 
the  matter  up  with  your  Philadelphia  man", 
he  will  tell  you  that  I  fully  informed  him 
that  I  must  have  the  privilege  of  bcini? 
very  critical  in  the  matter,  as  I  should  feel 
free  to  insist  on  this  being  absolutely  sat- 
isfactory in  every  particular,  and  especially 
called  his  attention  to  the  fact  that  I  did 
not  want  to  be  bound  in  the  acceptance  of 
the  prints  to  any  approval  I  might  give  the 
sketches.  I  suggested  to  him  that  this  might 
be  an  unreasonable  position  for  me  to  take, 
but  he  assured  me,  on  account  of  the  in- 
creased price  I  was  paying  for  these,  I 
should  have  the  full  privilege  of  final  ap- 
proval, so  I  feel  free  to  insist  on  that  more 
than  I  otherwise  would."  In  a  letter  dated 
August  13,  1898,  Harris  &  Sons  inclosed 
two  new  proofs  of  a  catalogue  cover  con- 
forming to  the  suggestions  in  the  defend- 
ant's letter  of  August  6th,  and  say:  "We 
trust  that  the  cover  as  now  made  will  be 
entirely  satisfactory  to  you,  and  that  you 
will  order  us  to  proceed  with  the  printing." 


Note. — As  to  effect  of  custom  or  usage  upon 
contracts  generally,  see,  in  this  series,  notes 
to  Xewhall  v.  Appleton  (N.  Y.)  3  L.  R.  A. 
859:  Smith  v.  Clews  (N.  Y.)  4  L.  R.  A.  392; 
and  MacCulsky  v.  Klosterman  (Or.)  10  L.  R. 
A.  785:  also  Conestoga  Cigar  Co.  v.  Finke 
58  L.  R.  A. 


(Pa.)  13  L.  R.  A.  438;  Baltimore  Base  Ball  & 
Kxhlbltlon  Co.  t.  Pickett  (Md.)  22  L.  R.  A. 
C90:  Fairly  v.  Wappoo  Mills  (S.  C.)  29  L.  R. 
A.  215 ;  and  Dodge  v.  Miitslon  Twp.  (C.  C. 
App.  8th  C.)   64  L.  R.  A.  247. 
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To  this,  under  date  of  August  22,  1898,  the 
defendant  replied  that:  "I  think  the  print 
as  now  made  will  be  satisfactory,  if  the 
covers  furnished  will  be  equal  to  these  in 
gnod  effect."  On  the  following  day  the 
pliimiffs  wrote  the  defendant  as  follows: 
"\^"e  beg  to  acknowledge  receipt  of  your 
favor  of  the  22d  inst..  advising  us  that  the 
pr- <'f  of  cover  .is  already  submitted  will  be 
«'i:ir«*Iy  satisfactory,  providing  the  finished 
wnrk  will  be  equal  to  same.  We  will  there- 
f«»re  proceed  with  the  printing  of  the  order, 
I.  e..  200  M.  covers,  and  feel  sure  that  the 
fiuifthetl  result  will  be  entirely  satisfactory 
to  you."  The  defendant  denied  the  right 
of  the  plaintiffs  to  recover  for  several  rea- 
son?; among  others  being  that  the  printed 
covers  "did  not  correspond  with  the  proofs, 
in  the  fact  that  a  space  thereon  which 
should  have  been  blank  was  filled  with  the 
imprint  of  the  appellees,  put  there  for  ad- 
vertising purposes,"  and  which  did  not  ap- 
pear upon  the  proofs.  On  the  trial  of  the 
cause,  George  W.  Eyre,  the  representative 
of  the  plaintiffs,  who  called  him  as  a  wit- 
ness, testified  to  the  number  of  covers 
printed,  and  that  they  were  superior  to  the 
proofs.     On     cross-examination     he     said: 

Q.  They  (the  printed  covers)  are  differ- 
ent from  these  (the  proofs)  T 

A.  They  are. 

Q.  They  are  not  the  samet 

A.  In  one  respect. 

Q.  Tell  the  jury  what  that  respect  is. 

A.  That  respect  is,  we  have  placed  on  the 
bottom  of  the  rear  page  of  the  back  cover — 
On  the  back  cover  we  have  placed  our 
name,  "Geo.  S.  Harris  &  Sons,  N.  Y."  (our 
imprint,  we  call  it),  in  very  small  letters. 

Q.  That  was  not  on  the  sample  you  sent 
us? 

A.  No,  sir;  that  was  not  on  the  sample 
we  sent  you. 

Q,  We  never  authorized  you  to  put  it  on  ? 

A.  Xo,  sir;  you  never  authorized  us  to 
put  it  on.     That  is  true,     .     .     . 

Q,  You  could  have  put  your  imprint  on 
this  before  showing  it  to  Mr.  Sharpies? 

A.  We  could,  if  we  wanted  to,  but  we  did 
sot  want  to. 

Q.  You  ffot  him  to  approve  something, 
and,  after  he  approved  it,  then  you  added 
to  it  by  putting  your  advertisement  on  it, 
and  did*  not  let  him  approve  that  until  they 
were  printed  and  sent  to  him.  Is  that 
right? 

A.  That  is  right, — ^practically  right. 

In  reply  to  the  contention  that  the  printed 
covers,  by  reason  of  the  imprint,  did  not 
correspond  with  the  proofs  submitted  to 
and  approved  by  the  defendant,  the  plain- 
tiffs claim  that  the  imprint  did  not  detract 
from  the  merit  and  usefulness  of  the  covers, 
aad  that  its  appearance  upon  the  covers  did 
Dot  make  them  materially  different  from 
the  proofs.  It  was  further  contended  by 
plaintiffs  that,  unless  specifically  agreed 
to  the  contrary,  it  was  customary  to  im- 
pose the  imprint  upon  the  completed  work 
ds  a  matter  of  course.  Upon  this  phase  of 
:>s  L.  R.  A. 


the  case,  the  learned  trial  judge  instructed 
the  jury  to  determine  whether  "the  pres- 
ence of  the  imprint  to  any  material  extent 
diminished  the  effectiveness  of  the  covers; 
their  virtue  and  value  as  a  high  order  of 
artistic  work;  their  usefulness  for  the  pur- 
poses for  which  the  defendant  intended  to 
apply  them  as  an  artirjtic  catalogue  cover 
of  a  high  order."  He  also  charged:  "The 
imprint  did  not  appear  on  the  proofs.  The 
finished  work,  therefore,  does  in  this  respect 
differ  from  the  proofs;  and  if  this  differ- 
ence renders  the  covers  of  appreciably  less 
artistic  virtue  and  attractiveness  and  use- 
fulness for  the  purposes  to  which  the  de- 
fendant contemplated  applying  them,  then 
the  plaintiffs  cannot  recover."  The  jury 
returned  a  verdict  for  the  plaintiffs,  and 
the  judgment  entered  thereon  was  affirmed 
by  the  superior  court. 

This  action  is  based  upon  an  agreement, 
the  terms  of  which  are  in  writing,  and  are 
definite  and  certain.  The  plaintiffs  cannot 
recover  unless  they  show,  as  they  aver  in 
their  statement  that  they  have  complied 
with  their  covenants  in  the  contract.  Have 
they  done  so?  We  concede  to  them  the  cor- 
rectness of  their  contention  that  by  the 
terms  of  their  contract  the  right  of  final 
approval  claimed  by  the  defendant  applied 
to  the  proofs  submitted,  and  not  to  the  fin- 
ished work.  That,  however,  is  not  the  is- 
sue raised  by  the  presence  of  the  imprint  on 
the  printed  copies  of  the  cover.  The  covers 
were  to  "be  equal  in  good  effect"  to  the 
proofs,  which  was  interpreted  by  the  plain- 
tiffs in  their  letter  of  August  23,  1898,  to 
the  defendant,  as  meaning  that  the  finished 
work  would  be  equal  to  the  proofs,  with  the 
assertion  that  the  plaintiffs  felt  sure  "that 
the  finished  result  would  be  perfectly  satis- 
factory  to  you."  This  language  was  prop- 
erly construed  by  the  learned  trial  judge 
to  mean  that  the  "plaintiffs  undertook  to 
furnish  the  defendant  with  catalogue  cover?! 
like  the  proofs  submitted,  and  equal  to  them 
in  artistic  effect  and  excellence."  It  is 
conceded  by  the  trial  court,  the  superior 
court,  and  the  plaintiffs  that  the  covers 
were  not  like  the  proof  submitted  and  ap- 
proved by  the  defendant,  that  the  finished 
work  differed  from  the  proofs,  and  that  it 
was  changed  by  the  addition  of  the  imprint 
on  the  rear  page  of  the  back  cover.  In  ad- 
dition to  this  admitted  violation  of  the  con- 
tract, the  testimony  of  a  representative  of 
the  plaintiffs  is  that  the  defendant  did 
not  authorize  them  to  place  their  imprint 
on  the  cover;  that  it  could  have  been 
put  on  the  proof  before  it  was  submitted 
to  the  defendant  for  his  approval,  but 
the  plaintiffs  did  not  desire  to  do  so; 
and  that,  after  securing  his  approval  of  a 
proof,  they  added  their  own  advertisement 
to  it,  without  affording  the  defendant  an 
opportunity  to  see  it  until  the  printed  cov- 
ers were  sent  him.  Notwithstanding  these 
facts  unquestioned  and  uncontradicted,  the 
learned  trial  judge  submitted  the  case  to  the 
jury  with  the  instruction  that,  "if  you  find 
against  him  [defendant]  on  both  of  them 
[his  objections]. — that    is^    that    the  effect- 
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iveneaa  and  usefulness  as  an  artistic  cata- 
logue cover  is  not  appreciably  diminished 
by  the  presence  of  the  imprint,  and  that  in 
other  respects  the  ornamentation  is  sub- 
stantially equal  in  virtue  and  attractive- 
ness to  the  proofs, — ^your  verdict  will  be  for 
the  plaintiffs."  This  eliminated  from  the 
case  the  real  issue^  to  wit,  whether  tho 
plaintiffs  had  complied  with  the  contract 
to  furnish  printed  covers  in  accordance  with 
the  proofs,  and  8ub!«tituted  other  issues,  the 
determination  of  which  could  have  no  bear- 
ing on  the  plaintiff's  right  to  recovery  in 
this  action.  The  right  to  put  the  imprint 
(the  plaintiff's  advertisement)  on  the  cov- 
ers did  not  depend  on  its  artistic  effect  on 
the  finished  work.  It  was  wholly  imma- 
terial whether  or  not  it  rendered  the  work 
more  or  less  artistic  and  attractive.  That 
would,  as  appears  by  the  variety  of  opinions 
expressed  by  the  witnesses  on  the  trial,  de- 
pend upon  the  taste  of  the  individual  to 
whom  the  question  might  be  submitted. 
Nor  was  the  court  called  upon  to  apply  the 
doctrine  of  substantial  compliance  with  the 
contract.  The  plaintiffs  could  not  invoke 
it  here,  as  the  departure  from  the  proofs 
was  wilful  and  intentional.  The  litho- 
graphed catalogue  covers  were  to  be  used 
by  the  defendant  to  advertise  the  "Sharpies 
Cream  Separator."  As  disclosed  by  his  let- 
ters, he  was  exceedingly  careful  in  selecting 
a  design  for  the  covers,  and  was  insistent 
that  they  should  be  absolutely  satisfactory 
to  him  in  every  particular.  The  plaintiffs 
were  advised  of  these  facts  before  the  proofs 
were  submitted  ior  the  defendant's  approv- 
al. He  wished  to  obtain  work  of  the  high- 
est artistic  excellence,  and  hence  he  was 
critical  in  selecting  the  details  of  the  de- 
sign. His  letter  of  August  5,  1898,  shows 
that  he  gave  the  matter  most  careful  atten- 
tion. In  the  proof  submitted,  he  criticised 
the  girl's  face,  the  head  of  the  cow,  the  de- 
tails of  the  foliage,  the  spelling  of  a  word, 
and  the  ink  with  which  the  addresses  on 
the  covers  were  to  be  printed.  Finally  a 
proof  was  submitted  which  embraced  his 
suggestions,  and  the  plaintiffs  were  author- 
ized to  print  the  covers  in  accordance  with 
it.  It  therefore  conclusively  appears  that 
the  defendant  intended  to  be  his  own  judge, 
not  only  as  to  what  he  desired  to  be  placed 
on  the  covers^  but  as  to  the  artistic  quality 
of  the  work.  Accordingly  he  caused  to  be 
stipulated  in  the  contract  what  design 
should  appear  on  the  finished  work,  by  re- 
quiring it  to  be  like  the  proof  submitted  to 
and  approved  by  him.  This  would  exclude 
from  the  cover  what  was  not  on  the  proof, 
and  the  design  would  conform  to  his  idea  of 
artistic  merit, — the  purpose  to  be  attained 
by  the  contract.  But  the  construction  giv- 
en the  agreement  of  the  parties  by  the  trial 
court  and  the  superior  court  has  deprived 
the  defendant  of  the  right  to  make  the 
selection  of  a  design  for  his  cover,  and 
to  enforce  that  right  by  contract.  While 
admitting  that  the  defendant  had  not 
been  furnished  with  covers  having  tho 
design  which  he  approved,  yet  the  court 
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compels  him  to  accept  them  if  a  jury 
determine  that  the  imprint  of  the  plain- 
tiff's advertisement  does  not  appreciably 
diminish  their  artistic  effectiveness  and 
usefulness,  and  the  jury  is  to  determine  thi> 
question  from  the  contradictory  testimony 
of  witnesses  whose  knowledge  of  the  sub- 
ject may  be  as  limited  as  that  of  the  or- 
dinary juryman.  The  contract  of  the  par- 
ties is  thus  disregarded  and  avoided,  an  I 
the  judgment  of  the  defendant  as  to  what 
constitutes  an  artistic  and  desirable  cover 
for  his  catalogue  is  supplanted  by  the  opin- 
ion of  the  jury.  Until  it  is  judicially  do- 
term  ined  that  men  have  no  right  to  con- 
tract in  regard  to  the  subject-matter  of 
this  agreement,  the  position  of  the  court  U'- 
low  cannot  be  sustained. 

In  support  of  the  right  of  the  plaintiff* 
to  furnish  the  printed  covers  with  the  addi- 
tion of  the  imprint  of  their  firm  name  a?! 
an  advertisement,  it  is  argued  that  it  U 
the  custom  of  the  appellees  and  other  lithot;- 
raphers  to  submit  their  proofs  without  the 
imprint,  and  to  put  it  on  the  finished  work. 
unleiss  otherwi.-^e  ordered.  This  argument 
has  no  merit  whatever,  in  view  of  the  fac'* 
of  this  case.  It  ignores  the  rights  of  thi' 
parties  as  defined  by  their  contract.  It  i* 
immaterial  what  the  custom  of  the  trad' 
is.  It  cannot  defeat  the  essential  terms  of 
a  contract.  Coxe  v.  Ueislcy,  19  Pa.  243. 
Here  the  agreement  provided  that  a  skot -^i 
of  the  covers  should  be  submitted,  and  sub- 
sequently a  proof,  both  of  which  should  be 
approved  by  the  defendant.  This  was  done. 
The  printed  covers  were  to  be  like  the  proof, 
which  had  no  imprint  upon  it.  That  was  a 
stipulation  of  the  contract  between  the  par- 
ties which  the  law  will  permit  no  custom  to 
vary.  The  absence  of  a  negative  provi.sic>n 
iii  the  contract  that  the  covers  should  not 
contain  the  imprint,  therefore,  did  not  as 
argued  by  the  plaintiffs,  authorize  them  lo 
place  it  there.  The  contract  specified  \vh.^t 
should  go  on  the  printed  covers,  by  requir- 
ing them  to  be  like  the  proof.  What  was 
not  on  the  proof,  therefore,  could  not  be  put 
on  the  covers.  This  made  the  agreemeni 
of  the  parties  as  definite  aa  if  the  contract 
had  set  out  at  length  a  description  of  the 
figures  and  other  matter  which  was  to  be 
placed  on  the  covers. 

The  other  questions  raised  by  the  assign- 
ments of  error  need  not  be  discussed  nor  de- 
termined. The  failure  of  the  plaintiffs  to 
furnish  the  defendant  with  printed  covers 
like  the  proofs  approved  by  him  was  a  vio- 
lation of  their  agreement,  and  deprives 
them  of  the  right  to  enforce  payment  of  the 
price  contracted  to  be  paid  for  the  covers. 
The  learned  trial  judge  should  have  affirmed 
the  defendant's  third  point,  and  instructed 
the  jury  that,  under  all  the  evidence,  the 
verdict  should  be  for  the  defendant. 

The  eleventh  assignment  of  error  is  sus- 
tained, the  judgments  of  the  Trial  Co^rt 
and  the  Superior  Court  are  reversed,  and 
judgment  is  directed  to  be  entered  for  the 
defendant. 
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Bobert  S.  KEENAN,  Appt,, 

V. 

UNION  TRACTION  COMPANY. 

(202  Pa,  107.) 

CoBtrlbatory  neffllfrence  iv^lll  prevent 
recovery  by  one  injured  by  collision 
wltb  n.  street  car  when  attempting  to 
drive  across  the  tracks,  even  in  the  country, 
where,  at  a  distance  of  35  feet  from  the 
track,  he  looks  along  the  track  319  feet,  and, 
seeing  no  car  coming,  walks  his  horse  across 
the  track  without  again  looking  for  a  car,  his 
duty  being  to  continue  to  look  until  the  track 
is  reached. 

(Mestrezat,  J,,  dUaenta,) 

(March  24,  1902.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas,  No.  3,  for 
Philadelphia  dJountj,  in  favor  of  defendant 
in  an  action  brought  to  recover  damage.s  for 
personal  injuries  alleged  to  have  been 
eau.sed  by  defendant's  negligence.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alexander  A  Mai^ill,  for  ap- 
pellant: 

Whether  the  place  at  whicli  plaintiff 
stopped  was  the  proper  place  at  which  to 
stop,  and  whether  there  was  a  second  place 
at  which  he  should  have  stopped,  are  ques- 
tions of  fact  for  the  jury,  and  not  matter? 
of  law  for  the  court. 

^fnckinJ^aupi  v.  Erie  R.  Co.  196  Pa.  213, 
48  Atl.  364;  Elston  v.  Dclaxcare,  L.  d  W.  li. 
Co.  196  Pa.  595,  46  Atl.  938;  Conpngham,  v. 
Erie  Electric  Motor  Co.  15  Pa.  Super.  Ct, 
573;  Shaughnessy  v.  Consolidated  Traction 
Co.  17  Pa.  Super.  Ct.  588;  Newton  v.  Pitts- 
burg £  L.  E.  R.  Co.  18  Pa.  Super.  Ct.  18. 

One  about  to  cross  an  electric  road  need 
not  necessarily  stop  if  he  can  see  and  hear 
without  stopping. 

Newton  v.  Pittsburg  <t  L.  E.  R.  Co.  18 
Pa.  Super.  Ct.  18. 

The  appellant  having  stopped,  looked,  and 
listened  when  15  feet  from  the  track,  where 
be  had  a  view  of  the  track  for  more  than 
319  feet,  and  not  seeing  a  car,  and  there  be- 
ing no  car  within  that  distance,  it  certainly 
<^nnot  be  said  that  he  was  negligent  in 
driving  across  the  track  after  taking  this 
precaution. 

Harmon  v.  Pennsylvania  Traction  Co.  200 
Pa.  311,  49  Atl.  755;  Ely  v.  Pittsburgh,  C. 
r.  d  Bt.  L.  R.  Co.  168  Pa.  233,  27  Atl.  970. 


If  the  motorman  aaw  the  wagon  on  the 
track,  or  could  have  seen  it,  when  100  feet 
distant,  it  was  his  duty  to  sound  the  gong" 
and  stop  the  car,  as  he  could  have  done 
within  that  distance,  if  not  running  at  an 
excessive  rate  of  speed. 

Woclfel  V.  Federal  Street  &  P.  Valley 
PoRft.  R.  Co.  183  Pa.  213,  38  Atl.  592. 

The  fact  that  the  car'  ran  more  than  300 
feet  after  the  motorman  saw  the  wagon  on 
the  track,  and  before  stopping,  was  in  it- 
self evidence  that  the  speed  was  unusual,  or 
that  the  motorman  was  not  alert  and  at- 
lentive  with  regard  to  the  conditions  which 
existed  at  the  time  tlie  wagon  appeared 
upon  the  track,  or  that  he  did  not  have 
proper  control  of  his  car  by  reason  of  the 
brakes  being  out  of  order. 

Hooper  v.  United  Traction  Co.  17  Pa. 
Super.  Ct.  638;  Cress  v.  Braddock  d  JI. 
Street  R.  Co.  14  Pa.  Super.  Ct.  87. 

Messrs.  Russell  Dnane  and  Tliomaa 
I<eaiiiing,  for  appellee: 

It  was  contributory  negligence  not  to  look 
immediately  before  cro.«*sing  the  track. 

Burke  V.Union  Traction  Co.  108  Pa.  497, 
48  Atl.  470;  Ehrisman  v.  f^ast  Harrisburg 
City  Pass.  R.  Co.  150  Pa.  180,  17  L.  R.  A. 
448,  24  Atl.  596;  MeCraeken  v,  ConsoU- 
datcd  Traction  Co.  201  Pa.  378,  50  Atl.  830; 
Ciip'ps  V.  Consolidated  Traction  Co.  13  Pa, 
Super.  Ct.  630;  Brotcn  v.  Pittsburg,  A.  d 
M.  Tractio7i  Co.  14  Pa.  Super.  Ct.  594. 

Plaintiff  was  mistaken  in  thinking  no  car 
was  within  319  feet  of  him  when  he  looked, 
as  that  is  a  matliematical  impossibility. 

If  arm  an  v.  Pennsylt>ania  Traction  Co.  20O 
Pa.  311.  49  Atl.  755;  Bomscheuer  v.  Consol- 
idated Traction  Co.  198  Pa.  332,  47  Atl.  872. 

There  is  no  sufficient  evidence  of  negli- 
gence on  the  defendant's  part. 

Harman  v.  Pennsylvania  Traction  Co.  20O 
Pa.  311,  49  Atl.  755;  Yingst  v.  Lebanon  de 
.4.  Street  R.  Co.  107  Pa.  438,  31  Atl.  687; 
Kline  v.  Electric  Traction  Co.  181  Pa.  270, 
37  Atl.  522. 

The  plaintiff  was  negligent. 

Thomas  v.  Citizens'  Pass.  R.  Co.  132  Pa. 
504,  19  Atl.  286;  Carson  v.  Federal  Street 
d  P.  Valley  R.  Co.  147  Pa.  219,  15  L.  R.  A. 
257,  23  Atl.  369;  Ehrisman  v.  East  Harris- 
burg  City  Pass.  R.  Co.  150  Pa.  180,  17  L.  R. 
A.  448,  24  Atl.  596;  Whcelahan  v.  Philadel- 
phia Traction  Co.  150  Pa.  187,  24  Atl.  688; 
Winter  v.  Federal  Street  d  P.  Valley  Pass. 
R.  Co.  153  Pa.  26,  19  L.  R.  A.  232,  25  Atl. 


NoTB. — For  earlier  cases  in  this  series  as  to 
'^ntrlhotory  negligence  of  person  injured  In 
<roaiiig  railroad  tracki  and  duty  to  stop,  look, 
and  listen,  see  notes  to  Freeman  v.  Duluth,  S. 
S.  k  A.  R.  Co.  (Mich.)  3  L.  R.  A.  594  ;  Fletcher 
t.  PItchbnrg  R.  Co.  (Mass.)  3  L.  R.  A.  743  ; 
Uapard  ▼  Chesapeake  &  O.  R.  Co.  (Ky.)  7  L. 
K.  A.  316;  Becke  ▼.  Missouri  P.  R.  Co.  (Mo.) 
'*  L.  R.  A.  157 :  and  Spicer  v.  Chesapeake  &  O. 
U.  Co.  (W.  Va.)  11  L.  R.  A.  385;  also  Phillips 
>.  Milwaukee  A  N.  R.  Co.  (Wis.)  9  L.  H.  A.  r>21 : 
"^tatc  use  of  Dyrenfurth  v.  Baltimore  &  O.  R. 
'0.  (Md.)  11  L.  R.  A.  442:  Feeney  v.  Long 
Inland  R.  Co.   (N.  Y.)  5  L.  R.  A.  544  :  Clncin- 

itl,  I.  St.  L.  A  C.  R.  Co.  v.  Howard  (Ind.)  8 
1^  R.  A.  593;  Oratlot  v.  Missouri  P.  R.  Co. 
'Mo.)  18  L.  R.  A.  189:  Louisville  &  N.  R.  Co. 
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V.  Webb  (Ala.)  11  L.  R.  A.  674;  Butcher  v. 
West  Virginia  &  P.  R.  Co.  (W.  Va.)  18  L.  R.  A. 
519;  Newhard  v.  Penneorlvania  R.  Co.  (Pa.)  19 
L.  R.  A.  563 ;  Van  Auken  v.  Chicago  &  W.  M. 
R.  Co.  (Mich.)  22  L.  R.  A.  33 ;  Chicago  &  N. 
W.  R.  Co.  v.  Prescott  (C.  C.  App.  8th  C.)  23 
L.  R.  A.  6.54  ;  Ford  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(Iowa)  24  L.  R.  A.  657;  Oleson  v.  Lake  Shore 
&  M.  8.  R.  Co.  (Ind.)  32  L.  R.  A.  149  ;  Betts  v. 
I^hlgh  Valley  R.  Co.  (Pa.)  45  L.  R.  A.  261  ; 
Woehrle  v.  Minnesota  Transfer  R.  Co.  (Minn.) 
52  L.  R.  A.  348:  Illinois  C.  R.  Co.  v.  McLeod 
(Miss.)  52  L.  R.  A.  954:  Gahagan  v.  Boston  & 
M.  R.  Co.  (N.  H.)  55  L.  R.  A.  426:  and  Lorenz 
v.  Burlington,  C.  R.  &  N.  R.  Co.  (Iowa)  56  L. 
R.  A.  752. 
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1028;  Oilmore  v.  Federal  Street  &  P.  Valley 
Pass.  R.  Co.  153  Pa.  31,  25  Atl.  651 ;  Doioney 
V.  Pittsburgh,  A.  <£  M.  Traction  Co.  161  Pa. 
131,  28  Atl.  1019;  Omslaer  v.  Pittsburg  d 
B.  Tractio^i  Co.  168  Pa.  519,  32  Atl.  50; 
Callahan  v.  Philadelphia  Traction  Co.  184 
Pa.  425,  39  Atl.  222;  Smith  v.  Electric 
Traction  Co.  187  Pa.  110,  40  Atl.  966;  Dar- 
%cood  V.  Union  Traction  Co.  189  Pa.  692,  42 
Atl.  290;  Kern  v.  Second  Ave.  Traction  Co. 
194  Pa.  75,  45  Atl.  125;  Bochmer  v.  Pitts- 
burg, A.  d  U.  Traction  Co.  194  Pa.  313,  45 
Atl.  126;  Bornschcver  v.  Consolidated  Trac- 
tion Co.  198  Pa.  332,  47  Atl.  872;  Burke  v. 
Union  Traction  Co.  198  Pa.  497,  48  Atl.  470; 
Tyson  v.  Union  Traction  Co.  199  Pa.  264, 
48  Atl.  1078. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

At  the  close  of  plaintiff's  testimony 
the  learned  trial  judge  directed  a  verdict 
for  the  defendant.  He  could  not  have 
avoided  doing  so,  in  the  light  of  the  clear 
contributory  negligence  of  the  appellant. 
The  collision  occurred  in  the  country,  on 
the  Old  York  road,  upon  which  the  tracks 
of  the  appellee  are  laid.  The  east  rail  of 
the  north  track,  upon  which  the  car  ran 
into  the  team,  is  10  feet  from  the  open  gate- 
way of  the  Hallowell  property.  The  plain- 
tiff testified  that  on  the  day  of  the  accident 
he  had  delivered  ice  cream  at  Mr.  Hallo- 
well's  residence,  and,  when  leaving  the  prop- 
erty, stopped  his  team  (a  one-horse  wagon) 
inside  the  open  gateway,  and  that  the  dis- 
tance from  his  horse's  head  to  the  entrance 
was  about  15  feet;  that  his  seat  in  the 
wagon  was  about  10  feet  from  the  horse's 
head ;  that  the  wagon  was  a  closed  one  all 
the  way  to  the  front ;  that  he  had  climbed 
out  on  the  swingletree  of  the  wagon  far 
enough  to  get  clear  of  the  curtains,  and 
look  down  the  road;  that  after  he  had  so 
looked,  and  there  was  no  car  in  sight,  he 
climbed  back  into  his  wagon,  took  up  his 
linos,  walked  his  horse  out  of  the  premises, 
and  did  not  see  the  car  until  he  was  in  the 
center  of  the  track  and  his  wagon  was 
struck.  At  the  point  within  the  gate  where 
the  plaintiff  stopped  to  look, — a  distance  of 
about  35  feet  from  the  track, — he  had  an 
unobstructed  view  of  319  feet  in  the  direc- 
tion from  which  the  car  was  coming;  and 
there  was  nothing  to  obstruct  this  view  un- 
til the  track  was  reached.  When  the  plain- 
tiff stopped  within  the  gateway,  and  got 
out  on  the  swingletree  to  look  for  an  ap- 
proaching car,  because  he  could  not  see  from 
his  seat  in  the  closely  curtained  wagon,  he 
exercised  proper  care;  but  his  misfortune 
is  that  he  was  careful  but  for  an  instant, 
when  he  should  have  continued  to  be  watch- 
ful until  the  track — the  real  point  of  dan- 
ger— was  reached.  If  he  had  continued  to 
look,  he  could  have  seen  the  car,  just  as 
those  within  it  saw  his  team  100  feet  in 
front  of  it,  when  the  horse  was  on  or  ap- 
proaching the  track.  It  is  not  conceivable 
that  the  plaintiff  could  not  have  avoided  the 
collision  if  he  had  continued  to  look.  In- 
stead of  doing  so,  after  he  had  first  looked, 
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and  been  careful  before  starting  his  horse 
toward  the  track,  he  climbed  back  into  his 
seat,  from  which  he  could  not  see,  and  drove 
blindly  on,  so  far  as  any  view  to  the  right 
or  left  of  him  was  concerned.  The  care  thit 
he  exercised  when  he  got  out  on  the  swin- 
gletree and  looked  counts  for  nothing;  for, 
when  he  dropped  back  intx)  his  scat  and 
started,  with  35  feet  intervening  between 
him  and  the  track,  he  might  as  well  have 
been  blindfolded  in  an  open  wagon,  for  all 
the  opportunity  he  then  had  of  looking  out 
on  either  side.  Had  he  leaned  forward  be- 
yond the  curtains,  without  getting  out  on 
the  swingletree,  and  looked,  he  could  have 
seen  the  car,  and  his  failure  to  do  so  was 
negligence  per  se.  Wheelahan  v.  Philadel- 
phia Traction  Co.  150  Pa.  187,  24  Atl.  688. 
From  the  time  he  started  his  team  through 
the  gateway,  he  had  lapsed  into  carelessness, 
in  the  face  of  which  all  our  authorities  are 
conclusive  against  his  right  to  recover.  Ho 
did  not  continue  to  look  until  he  reached  the 
track,  and  yet  that  was  his  duty.  Ehris- 
vian  V.  East  Harrisburg  City  Pass.  R,  Co. 
150  Pa.  180,  17  L.  R.  A.  448,  24  Atl.  59G; 
Burke  v.  Union  Traction  Co.  198  Pa.  497,  48 
Atl.  470;  and  McCracken  v.  Consolidated 
Traction  Co.  201  Pa.  378,  50  Atl.  830. 

Jt  is  urged  that  the  rule  that  one  about 
to  cross  a  street  railway  track  must  con- 
tinue to  look  until  the  track  is  reached  re- 
lates only  to  electric  roads  in  cities,  and 
does  not  apply  to  the  crossing  of  such  rail- 
way tracks  in  the  country,  where  the  views 
are  much  more  extended,  cars  pass  less  fre- 
quently, and  the  obstructions  to  travel  on 
'  town  streets  are  not  encountered.  The  an- 
I  swer  to  this  is  that  care  must  always  be 
exercised.  The  degree  required  may  vary, 
but  want  of  care  under  the  circumstances 
is  always  negligence.  It  is  as  much  one's, 
duty  to  look  out  for  danger  in  the  country 
as  it  is  in  the  town.  Trolley  cars  run  into 
wagons  carelessly  driven,  not  only  f>n  the 
streets  of  a  city,  but  on  turnpikes  and  rural 
roads  as  well.  We  have  never  said  that 
the  duty  of  continuing  to  look  until  the 
trolley  or  street  railway  track  is  reached  is 
not  binding  upon  those  driving  teams  in  the 
country.  Tlie  same  degree  of  watchfulnesw 
may  not  be  required  there  as  on  crowded 
city  streets,  but  it  will  never  be  held  that 
there  need  be  no  care  at  all  in  the  country, 
as  there  was  not  in  this  case,  after  the 
plaintiff  climbed  back  from  the  swingletree 
into  his  seat  in  the  closed  wagon,  where  he 
could  not  see,  and  started  for  the  danger 
which  he  would  have  avoided  if  he  had 
looked. 

Judgment  affirmed. 

Mestrexat,  J.,  dissenting: 

On  November  19,  1899, — a  rainy,  gloomy 
day. — Robert  S.  Keenan,  the  plaintiff,  was 
driving  a  covered  delivery  wagon,  drawn  by 
one  horse,  out  of  a  private  lane  or  driveway 
which  is  at  right  angles  with,  and  leads  to, 
the  Old  York  road,  in  a  rural  part  of  Mont- 
gomery county,  on  which  the  defendant  com- 
pany operates  a  double-track  street  car  line. 
The  lane  descends  towards  the  road,  and  en- 
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ters  it  10  feet  from  the  east  rail  of  the 
north-bound  railway  track.  There  is  a  deep 
gutter  at  the  side  of  the  road,  in  front  of  the 
gateway,  which  is  crossed  by  a  bridge.  For 
a  distance  of  about  125  yards,  Old  York 
road  has  a  descending  grade  from  the  south 
to  the  place  of  the  accident.  As  the  plain- 
tiff was  coming  out  of  the  lane,  he  stopped 
about  the  length  of  his  team  inside  the  gate- 
way, the  head  of  his  horse  being  about  25 
feet  from  the  east  rail  of  the  street  car 
track.  He  testifies  that  he  then  "stopped, 
looked,  and  listened."  He  stepped  out  on 
the  swingletree,  and  looked  south  on  the 
Old  York  road.  He  could  see  a  distance  of 
about  319  feet.  He  neither  saw  a  car,  nor 
heard  one  approaching.  He  immediately 
resumed  his  seat  in  the  wagon,  and  with- 
out delay  proceeded  to  walk  his  horse  "over 
the  street  car  track.  Tlie  horse  cleared  the 
track,  but  the  front  wheel  of  the  wagon  was 
struck  by  a  north-bound  car,  separating  the 
horse  from  the  wagon  and  seriously  injur- 
ing the  plaintiff.  After  the  collision  the 
ear  ran  about  200  feet  before  it  w^as  stopped. 
When  it  was  100  feet  south  of  the  point  of 
collision,  a  passenger  standing  on  the  front 
platform  with  the  motorman  saw  plaintiff's 
horse  and  wagon ;  and  they  were  then  on  the 
track,  in  the  act  of  crossing.  The  car  was 
running  at  a  rapid  speed,  and  the  gong  was 
not  sounded  until  the  car  was  about  strik- 
ing the  wagon.  Upon  these  facts,  the  trial 
court  withdrew  the  case  from  the  jury; 
holding,  as  a  matter  of  law,  that  the  plain- 
tiff was  guilty  of  negligence.  It  is  con- 
tended that  the  plaintiff's  failure  to  con- 
tinue to  look  for  an  approaching  car  until 
he  arrived  at  the  track  was  the  cause  of  the 
collision  resulting  in  his  injuries.  But  that 
contention  is  not  supported  by  the  facts  dis- 
closed by  the  evidence.  The  plaintiff 
"stopped,  looked,  and  listened"  at  a  proper 
place, — when  his  horse  was  within  25  feet 
of  the  track,  and  where  he  could  see  an  ap- 
proaching car  for  a  distance  of  over  100 
yards.  No  car  was  in  sight,  and  he  had  no 
reason  to  believe  that  one  was  approaching. 
Up  to  this  point  it  roust  be  conceded  that 
the  plaintiff  had  performed  his  whole  duty. 
He  then  attempted  to  cross  the  track,  and, 
in  so  doing,  permitted  his  horse  to  walk. 
What  vigilance  in  looking  for  a  car  was  re- 
quired of  him?  Should  he  have  alighted 
from  his  wagon  and  led  his  horse  over  the 
track,  so  that  he  might  see  an  approaching 
car,  which  the  exercise  of  his  senses  tola*him 
would  not  interfere  with  his  passing  the 
track?  Or  should  he  have  resumed  his  seat 
in  the  wagon,  and  walked  his  horse  over  the 
crossing,  resting  upon  the  assumption  that 
the  car  would  approach  the  crossing  at  the 
usual  rate  of  speed,  and  give  a  proper  signal 
of  its  approach  ?  He  is  certainly  not  required 
to  adopt  the  former  alternative,  when  the 
obser^-ance  of  a  duty  clearly  imposed  upon 
the  defendant's  employees  would  insure  his 
safety  in  crossing  the  company's  track.  Had 
the  plaintiff  seen  a  car  approaching,  or  had 
reason  to  believe,  after  exercising  his  senses 
of  sight  and  hearing,  that  a  car  was  ap- 
proadiing.  a  different  duty  would  have  been 
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imposed  upon  him.  But  even  under  such 
circumstances  this  court  has  held  that  he 
may  proceed  to  cross  the  track,  if,  after  see- 
ing the  car,  he  is  justified  in  believing  that 
it  is  at  such  a  distance  from  him  that  he 
can  cross  in  safety  if  the  car  runs  at  tlie 
usual  speed.  Here,  however,  the  plaintiff, 
having  stopped  and  looked  at  a  proper 
place,  saw  no  car.  His  team  was  only  25 
feet  from  the  track,  and  no  car  was  in  sight 
or  hearing.  He  could  see  at  least  319  feet 
in  the  direction  from  which  one  must  come; 
and  the  motorman,  when  426  feet  from  the 
crossing,  could  see  plaintiff's  team  approach- 
ing it.  Under  these  circumstances,  he  was 
clearly  justified  in  taking  his  seat  in  the 
wagon,  and  in  attempting  to  cross  the  track. 
At  an  ordinary  or  usual  rate  of  speed,  the 
car  could  not  have  reached  the  crossing  be- 
fore he  had  passed  it.  Tliat  conclusively 
appears.  Why,  then,  should  he  be  cona- 
pelled  to  alight  from  his  wagon,  and  lead 
his  horse  over  the  track,  which  might  be 
difficult,  and  might  be  accompanied  with 
more  or  less  danger,  for  the  sole  and  only 
purpose  of  relieving  the  defendant  com- 
pany's employees  from  discharging  their 
duties  in  approaching  and  crossing  with 
care,  by  running  at  a  proper  rate  of  speed 
and  by  giving  the  usual  signals?  The  plain- 
tiff and  his  wagon  were  on  the  crossing  and 
in  plain  view  of  the  motorman  when  his 
car  was  at  least  100  feet  distant  from  them. 
Had  it  been  under  proper  control,  as  the 
law  requires  the  motorman  to  have  his  car 
when  approaching  a  crossing,  it  is  evident 
that  there  would  have  been  no  collision, 
with  its  consequent  painful  and  permanent 
injuries  to  the  plaintiff.  There  is  no  alle- 
gation that  the  plaintiff  did  not  stop  and 
look  at  a  proper  place,  or  that  he  failed  to 
perform  his  duty  to  look  so  far  as  he  could 
while  seated  in  his  wagon  and  approaching 
the  crossing.  He  is  condemned  because, 
after  stopping  at  a  proper  place  and  look- 
ing for  a  car,  "he  did  not  continue  to  look 
until  he  reached  the  track."  This,  as  has 
been  observed,  involved  his  alighting  from 
the  vehicle  25  feet  from  the  track,  and  lead- 
ing his  horse — possibly  skittish  and  unruly 
— over  the  crossing.  This  was  not  necessary 
Tor  his  safety,  if  the  company's  employees 
had  done  their  duty  in  operating  the  car. 
He  had  time  to  walk  his  horse  over  the 
crossing  in  safety  after  he  looked  and  saw 
no  car,  provided  the  defendant  ran  its  car 
at  an  ordinary  rate  of  speed.  This  is  ap- 
parent from  the  rapid  speed  at  which  the 
car  was  running,  and  the  fact  that  the  horse 
had  cleared  the  track  when  the  collision  oc- 
curred. Tlie  plaintiff's  only  fault,  there- 
fore, lies  in  the  fact  that  he  did  not  antici- 
pate the  negligence  of  the  defendant's  em- 
ployees in  charge  of  the  car,  and  not  at- 
tempt to  cross  the  track  at  all.  The  law, 
however,  does  not  impute  negligence  to  the 
plaintiff  for  doing  an  act  which  can  result 
in  his  injury  only  by  reason  of  the  failure 
of  the  defendant  to  do  its  duty.  Unless  the 
plaintiff  is  held  to  such  a  standard,  there  is 
no  ground  on  which  a  failure  of  duty  can  be 
laid  at  his  door. 
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It  may  be  observed,  in  conclusion,  that  it 
was  a  question  for  the  jury  whether  the 
plaintiff  stopped  at  a  proper  place  to  look 
for  the  approaching  car,  and  if  he  did,  and 
saw  none,  whether  he  was  justified  in  pro- 
ceeding to  cross  the  track  in  the  manner  and 
under  the  circumstances  disclosed  by  the 
evidence.  For  the  court  below  to  determine 
this  as  a  matter  of  law  was  to  invade  the 
exclusive  province  of  the  jury,  recognized 
time  and  again  by  this  court. . 

I  would  reverse  the  judgment,  and  send 
the  case  to  a  jury. 


City  of  PHILADELPHIA 

V. 

Edward  BRABENDER,  Appi. 
(201  Pa.  674.) 

1.  An  ordinance  prohlbltlnir  the  caMt- 
Inn:  of  advertlsenientis,  circulars,  hand- 
bills, and  waste  paper  Into  the  vestibules  of 
dwellings  Is  within  charter  authority  to  make 
such  regulations  as  shall  be  necessary  or  con- 
venient for  the  welfare  of  the  city. 

S.  ProlilbltlniT  the  canting:  of  clrcn- 
Inrn,  handlillls,  an«l  ndvertlMements 
Into  the  vestibules  of  dwellings  does  not  In- 
terfere with  the  right  to  acquire,  possess,  and 
protect  properly,  as  interfering  with  the  ad- 
vertisement of  business. 

3.  Kxceptlnv  ncivapaperii  and  circn- 
lam  In  envelopeii  from  the  operation  of 
an  ordinance  prohibiting  the  casting  of  hand- 
bills and  advertisements  Into  the  voKtibulPs 
of  dwellings  does  net  render  the  ordinance 
void  as  making  Invidious  discrimlnatious. 

(February  24,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  affirming  a  jud;?- 
ment  of  the  (Jourt  of  Common  Pleas,  No.  1, 
for  Philadelphia  County,  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  the  pen- 
alty for  an  alleged  violation  of  an  ordi- 
nance.    Affirmed, 

The  facta  are  stated  in  the  opinion  of  the 
Superior  Court  delivered  by  Rice,  P.  J., 
which  was  as  follows: 

By  express  legislative  enactment  the  city 
of  Philadelphia  has  "full  power  and  au- 
thority to  make,  ordain,  constitute  and  es- 
tablish such  and  so  nlany  laws,  ordinances, 
regulations,  and  constitutions  (provided  the 
same  shall  not  be  repugnant  to  the  laws  and 
Constitution  of  this  commonwealth )  as  shall 
be  necessary  or  convenient  for  the  govern- 
ment and  welfare  of  the  said  city"  (Act 
March  11,  1789;  2  Smith,  Laws,  pp.  402, 
467),  and  is  "vested  with  all  the  power, 
rights,  privileges,  and  immunities  incident 
to  a   municipal   corporation   and   necessary 


for  the  proper  government  of  the  same" 
(Act  Feb.  2,  1854;  P.  L.  21,  25).  It  can- 
not be  questioned  that  under  this  compre- 
hensive grant  the  city  has  power  to  enact 
reasonable  ordinances*  for  the  protection  of 
the  public  in  their  right  to  the  free  and  safe 
use  of  the  highways  of  the  city.  Nor,  so 
far  as  it  relates  to  the  casting  of  any  pa- 
per, advertisement,  or  handbills,  circulars, 
or  waste  paper  upon  the  streets,  can  it  be 
questioned  that  the  ordinance  under  consid- 
eration tends  to,  and  is  reasonably  necessary  - 
for,  the  accomplishment  of  that  purpo.se. 
It  tends,  not  only  to  the  cleanliness  of  the 
streets, — a  matter  which  deservedly  is  re- 
ceiving much  attention  in  the  smaller  as 
well  as  in  the  larger  towns  and  cities,  and 
which  unquestionably  is  a  proper  object  of 
municipal  legislation, — but  also  to  safety, 
as  everyone  familiar  with  the  action  of 
horses  knows.  But  it  is  claimed  that,  so 
far  as  the  ordinance  relates  to  the  casting 
of  advertisements,  circulars,  handbills,  and 
wa«*to  paper  into  the  vestibules  of  dwellings, 
it  is  invalid,  because,  to  adopt  the  language 
of  counsel,  it  relates  to  that  which  at  most 
is  a  private  nuisance;  an  act  done  within 
the  house  line,  and  to  which  only  the  owners 
or  occupiers  can  object.  We  do  not  under- 
stnnH  it  to  be  claimed,  and  we  do  not  think 
it  could  be  declared  as  an  unvarying  rule, 
that  because  an  act,  not  a  common  nuisance 
f)cr  sr,  is  done  within  the  house  line  of  pri- 
vate premises,  it  may  not  lawfully  be  pro- 
hibited by  nninicij)al  ordinance.  We  may, 
however,  concede  the  general  principle — 
although  wo  think  it  could  be  shown  that 
this  also  has  its  exeeptions — that  private 
propel  ty  must  usuallj'  seek  protection 
ajrainst  trt»sp.\ssers  from  the  general  laws 
of  the  land  and  the  public  tribunals,  and 
not  from  the  city  by-laws.  Hotn  v.  People, 
20  Mich,  221.  But  we  do  not  regard  this 
ordiiuinoe  as  intended  for  the  protection  of 
private  property.  Incidentally  it  may  have 
the  eftVct  of  relieving  such  owners,  to  some 
extent,  from  what,  in  common  parlance,  is 
a  nuisance;  but  that  is  not  its  primary  pur- 
pose. Waste  paper,  circulars,  handbills, 
and  the  like  lying  upon  the  porch,  in  the 
ventibnle,  or  in  the  front  yard  of  a  private 
resiilence  are  not  sightly  things;  but  so 
long  as  they  lie  there  they  cannot  be  consid- 
ered a  public  nuisance,  and,  for  the  purposes 
of  this  case,  it  may  t>e  conceded  that  a  city 
ordinance  cannot  make  them  such.  It  is 
obvious,  however,  that  the  reascn  upon 
which  the  ordinance  rests  is  not  merely 
that  the  casting  of  these  fugitive  papers  in 
the  places  di'seribed  is  an  annoyance  to  the 
owners  of  the  premises,  but  that  the  wind 
catches  them  up  and  casts  them  into  the 
streets,  where  they  lie  or  are  blown  about, 
to  the  annovance  and  inconvenience  of  the 


NoTK. — As  to  validity  of  municipal  ordinance 
making  It  unlawful  to  circulate,  distribute,  or 
give  away  circulars  or  handbills,  see  People  v. 
Armertron?  (Mich.)  2  L.  R.  A.  721. 

As  to  validity  of  ordinance  forbidding;  erec- 
tion of  billboard  or  other  structure  for  adver- 
tising purposes,  see  Crawford  v.  Topeka  (Kan.) 
20  L.  K.  A.  602. 
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As  to  pow.^r  of  municipal  corporation  over 
nuisances  affect Inp  highway's  generally,  see  note 
to  Ungerstown  v.  WIrmer  (Md.)  39  L.  R.  A. 
649. 

As  to  power  of  municipality^  over  nnlsances 
aflTeitlng  safety,  health,  and  personal  comfort, 
see  fwt*j  ro  Harrington  v.  Providence  (B.  I.)  38 
L.  B.  A.  303. 
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general   public.     This   is   liable  to  happen, 
not  only  to  papers  cast  into  the  yards  and 
upon   the  porches,  but  also,  althougli  per- 
haps in  a  less  degree,  to  those  cast  into  the 
vestibules  of  city  dwellings,  as  is  well  shown 
in    Judge    Biddle's   opinion.     It   is    a    fact 
which  did  not  require  proof,  but  is  a  mat- 
ter of  common  knowledge,  which  the  munic- 
ipal authorities  in  enacting  the  ordinance, 
and  the  court  in  passing  upon  its  reasona- 
bleness,  were  justified   in  taking  into  con- 
sideration.      See     Northern      Liberties      v. 
}iorihem  Liberties  G<is  Co.  12  Pa.  318,  at 
page   322.     There   is   a   manifest   dilference 
between  the  ordinance  discussed  in  People 
V.  Armstrong,  73  Mich.  288.  2  L.  R.  A.  721, 
41  N.  W.  275,  and  the  ordinance  now  under 
consideration.     In    the    former    the    offense 
was  made   complete  in   itself  by   the  mere 
act    of    distributing    or    giving    away    the 
enumerated  articles  upon  the  public  streets. 
In  the   latter   the   thing  prohibited   is  the 
ca^'ting   of   these   papers   in   places   whence 
naturally,  and  without  any  further  act  of 
the  wrongdoer  or  of  anyone  else,  they  are 
liable  to  be,  and  probably  will  be,  blown  in- 
to the  streets.     "It  admits   of   no   contro- 
versy that  the  city  is  armed  with  ample  au- 
thority to  remove  from  its  streets  and  thor- 
oughfares every  obstruction  or  impediment 
toltheir  free  use  as  such  by  the  public,  un- 
less  legalized    by    the    aut^hority    of    law." 
Philailclphia  v.  Philadelphia  &  R.  R.  Co.  58 
Pa.  253.     The  power  to  remove  includes  the 
power  to  prevent  by  reasonable  regulations 
which  do  not  conflict  with  any  provision  of 
the  Federal  or  state  Constitutions.     So  far 
as  we  can  see,  the  purpose  of  this  ordinance 
is  to  prevent  the  littering  up  of  the  streets 
and  the  frightening  of  horses,  and  we  can- 
not  say    that   the    means    chosen    are    not 
adapted   to,  and   reasonably  necessary  for, 
the  full    accomplishment   of   that   purpose. 
It  is  argued   further,   again   adopting   the 
language    of     counsel,    that   the    ordinance 
"utterly  destroys  the  well-known  business  of 
distributing     circulars,     and    partially    de- 
stroys the   iHisiness   of  merchants   by   pre- 
venting them  from  advertising  their  wares 
in  a  cheap  and  expeditious  manner,  thereby 
violating  the  section  of  the  bill  of  rights 
which  gives  to  the  citizens  the  inherent  and 
inalienable   right  to    acquire,    possess,    and 
protect    property    and    reputation,    and    of 
pursuing  their  own  happiness."     This  argu- 
ment   is    based    on    wrong    premises.     The 
ordinance  does  not  prohibit  the  business  re- 
ferred to,  nor  does  it  prohibit  merchants  or 
others    from    advertising    their     wares    by 
means   of   circulars.     It   does   not   prohibit 
the  delivery  of  them  to  individuals,  and  it 
excepts  from  its  operation  circulars  inclosed 
in  addressed  envelopes.     Thus,  whilst  regu- 
lating the  mode  of  distributing  this  form 
of  advertisement,  it  does  not  absolutely  pro- 
hibit it.     Surely,    it   cannot   be    contended 
tliat  any  man  has  an  inalienable  right  to 
advertise  his  goods  or  business  by  circulars 
wattered  broadcast,  trusting  to  chance  to 
bring  them  to  the  hands  of  willing  readers, 
bnt  knowing  also  that  quite  as  likely  the 
unfavoring  winds  will  sweep  them  into  the 
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traveled  ways  and  gutters  of  the  streets. 
But  the  power  of  the  legislature  or  the  dele- 
gated power  of  a  municipal  corporation — 
which  we  think  everyone  will  concede — to 
prohibit  that  mode  of  distributing  advertis- 
ing circulars  and  handbills  is  no  clearer  and 
rests  upon  no  more  sure  foundation  than 
the  power  to  prohibit  the  distribution  of 
these  papers  in  the  modes  described  in  this 
ordinance.  Nor  can  we  see  that  an  invidi- 
ous discrimination  is  made  against  anyone 
by  the  ordinance.  All  persons  are  treated 
alike  and  subject  to  the  same  restrictions. 
True,  the  ordinance  exempts  from  its  oper- 
ation newspapers  and  addressed  envelopes, 
but  evidently  not  for  the  purpose  of  favor- 
ing those  who  advertise  in  that  way,  but  be- 
cause, in  the  judgment  of  the  municipal 
authorities,  there  was  not  the  same  neces- 
sity for  prohibiting  the  delivery  of  news- 
papers and  addressed  envelopes  to  the  per- 
sons for  whom  they  are  intended  in  that 
way.  This  discriminates  against  no  per- 
sons or  class  of  persons,  and  surely  it  is  not 
for  the  defendant  to  say  that  the  ordinance 
is  void  because  it  does  not  prohibit  other 
acts  equally  as  mischievous  as  the  acts  pro- 
hibited. "ITie  discriminations  which  are 
open  to  objection  are  those  where  persons 
engaged  in  the  same  business  are  subjected 
to  dilTerent  restrictions,  or  are  held  entitled 
to  different  privileges  under  the  same  con- 
ditions. It  is  only  then  that  the  discrimina- 
tion can  be  said  to  impair  that  equal  right 
which  all  can  claim  iu  the  enforcement  of 
the  laws.'*  Soon,  lling  v.  Crowley,  113  U. 
S.  703,  28  L.  ed.  1145,  5  Sup.  Ct.  Rep.  730. 
'ihe  limitations  of  the  powers  conferred 
upon  municipal  corporations  are  that  they 
must  be  exercised  in  a  reasonable,  lawful, 
and  constitutional  manner.  "If  these  limi- 
tations are  not  transgressed,  courts  cannot 
interfere  with  the  ordinances  of  the  munici- 
pality, for  to  the  burgess  and  council  must 
be  left  a  reasonable  discretion,  and  for  the 
proper  and  wholesome  exercise  thereof  they 
are  accountable  not  to  the  courts,  but  to  the 
people."  O'Maley  v.  Freeport,  96  Pa.  24,  42 
Am.  Rep.  527.  "Where  the  municipal  legis- 
lature has  authority  to  act,  it  must  be  gov- 
erned, not  by  our,  but  by  its  own,  discre- 
tion; and  we  shall  not  be  hasty  in  convict- 
ing them  of  being  unreasonable  in  the  ex- 
ercise of  it."  Fisher  v.  Harrisburg,  2  Grant, 
Cas.  291;  Wilkes  Barre  v.  Garabed,  11  Pa. 
Super.  Ct.  355. 
Judgment  aflirmed. 

Messrs.  Isaac  S.  Sharp,  George  S. 
GraJiam,  and  Joseph  Gilfillan,  for  ap- 
pellant: 

A  municipal'  corporation  has  only  those 
powers  which  are  expressly  given  by  stat- 
ute, or  which  are  necessary  to  carry  into  ef- 
fect the  objects  of  the  incorporation. 

Dill.  Mun.  Corp.  §  89;  2  Wood,  Nui- 
sances, 971. 

Tl\e  police  power  of  the  municipality  is 
not  as  broad  as  that  possessed  by  the  com- 
monwealth, and  the  latter  may  prohibit 
many  acts  which  are  beyond  the  power  of 
the  former  to  control. 
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A  municipality  cannot  legislate  for  tbat 
which  at  most  is  a  private  nuisance. 

Horn  V.  People^  20  Mich.  221. 

City  councils  in  regulating  the  streets 
cannot  legislate  beyond  the  house  line  to 
cover  acts  not  public  nuisances. 

City  councils  cannot  make  a  private  nui- 
sance a  public  nuisance,  nor  can  they  by 
their  di'claration  make  an  act  a  nuisance 
which  is  not  one  in  fact. 

15  Am.  &Eng.  Enc.  Law,  p.  1186;  Beach, 
Pub.  Corp.  S  1031;  Yates  v.  Milwaukee,  10 
Wall.  41)7,  1!)  L.  ed.  984. 

Tlie  legislature  can  neither  declare  nor 
authorize  a  municipality  to  declare  a  build- 
ing a  nuisance  because  it  obstructs  a  view 
of  the  sea,  or  intercepts  the  breezes  there- 
from. 

Qnintini  v.  Bay  St.  Louis,  64  Miss.  483, 
00  Am.  Rep.  62,  1  So.  025;  15  Am.  &  Eng. 
Enc.  Law,  p.  1180. 

That  a  privilege  may  be  abused  is  no  rea- 
son whv  it  should  be  denied. 

Drs  Flaincs  v.  Poyer,  123  111.  348,  14  N. 
E.  677 ;  Re  Frazce,  63  Mich.  398,  30  N.  W. 
72. 

Tf  the  act  is  not  a  public  nuisance,  then 
the  city  cannot  reach  it  with  its  ordinan- 
ces. 

Tn  People  v.  Armstrong,  73  Mich.  288,  2 
L.  R.  A.  721,  41  N.  W.  275,  the  court  held 
that  an  ordinance  of  the  city  of  Detroit, 
prohibiting  the  circulation,  distribution,  or 
giving  away  of  circulars,  handbills,  or  ad- 
vertising cards  of  any  description,  in  or  up- 
on any  of  the  streets  and  alleys  of  said 
city,  is  not  within  the  power  granted  by  its 
charter,  and  also  that  it  was  unreasonable 
and  unwarranted. 

Messrs.  Samuel  Chew,  Howard  A. 
Davis,  and  Jolin  I«.  Kinsey,  for  appellee: 

The  police  power  includes  everything  es- 
sential to  the  public  safety,  health,  and 
morals,  and  justifies  the  destruction  or 
abatement  by  summary  proceedings  of 
whatever  may  be  regarded  as  a  public  nui- 
sance. 

Laicton  v.  Steele,  162  U.  S.  132,  38  L.  ed. 
385.  14  Sup.  Ct.  Rep.  499;  4  Bl.  Com.  162. 

The  police  power  is  the  power  vested  in 
the  legislature  by  the  Constitution  to  make, 
ordain,  and  establish  all  manner  of  whole- 
some laws,  statutes,  and  ordinances,  either 
with  or  without  penalties,  not  repugnant  to 
the  Constitution,  as  they  shall  judge  to  be 
for  the  good  and  welfare  of  the  subjects. 

Com.  v.  Alger,  7  Cush.  85;  Com.  v. 
Hearse,  132  Mass.  646,  42  Am.  Rep.  450. 

It  is  as  broad  and  plenary  as  the  taxing 
power,  and  property  within  the  state  is  sub- 
ject to  its  operation  so  long  as  it  is  within 
the  regulating  restrictions  ol  the  latter. 

Kidd  V.  Pearson,  128  U.  S.  26,  32  L.  ed. 
352,  2  Inters.  Com.  Rep.  232,  9  Sup.  Ct. 
Rep.  6. 

It  extends  to  the  protection  of  the  lives, 
limbs,  health,  comfort,  and  quiet  of  all  per- 
sons, and  t»  the  protection  of  all  property 
within  the  state,  and  hence  the  making  of 
all  regulations  for  the  protection  of  domes- 
tic order,  morals,  health,  and  safety. 

Tiedeman,  State  k  Federal  Control  of 
58  L.  R.  A. 


Persons  &  Property,  p.  4;  Hannibal  d  St, 
J.  R.  Co.  V.  Husen,  95  U.  S.  465,  24  L.  ed- 
527. 

It  embraces  the  "protection  of  the  lives., 
health,  and  property  of  citizens,  and  the 
maintenance  of  good  order,  and  the  pres- 
ervation of  good  morals." 

Barbier  v.  Connolly,  113  U.  S.  27,  28  L. 
ed.  923,  6  Sup.  Ct.  Rep.  357. 

Legislation  of  this  kind,  which  in  carry- 
ing out  a  public  purpose  is  limited  in  its 
application,  **if  within  the  sphere  of  \t» 
operation  it  afTects  alike  all  persons  simi- 
larly situated,"  is  not  within  the  amend- 
ment. 

rbid. 

The  lines  of  demarcation  defining  the 
limits  of  the  police  power  of  a  local  or  state 
government  are  not  set  fast,  and  are  not 
limited  by  such  phrases  as,  "for  the  public 
health,*'  "or  public  morals;"  and  it  cannot 
be  said  that  the  Supreme  Court  of  the 
United  States  has  made  any  definition  of 
the  exact  scope,  for  it  has  declined  to  do  so, 
and  has  stated  that  it  would  only  determine 
each  case  as  it  arose. 

8to7ie  V.  Mississippi,  101  U.  S.  814,  25 
L.  ed.  1079;  Boston  Beer  Co.  v,  Massachu- 
setts, 97  U.  S.  25,  24  L.  ed.  989. 

Anything  that  conflicts  with  the  good  or- 
der or  convenience  of  the  public  of  a  munici- 
pality is  subject  to  police  regulations,  and 
of  these  facts  the  corporation  is  the  judge. 

Dill,  Mun.  Corp.  pp.  141,  212. 

The  legislature,  or  the  municipalities, 
may  declare  things  to  be  nuisances  which 
otliorwise  would  not  be  such. 

J/Hr;/rr  v.  Kansas,  123  U.  S.  623,  31  L. 
ed.  2(15.  8  Sup.  Ct.  Rep.  273;  Pou:ell  v. 
Com.  114  Pa.  265,  60  Am.  Rep.  350,  7  Atl. 
913;  Boston  Beer  Co.  v.  Massachusetts,  97 
U.  S.  25,  24  L.  ed.  989;  Miller  v.  Horton„ 
152  Mass.  540,  10  L.  R.  A.  116,  26  N.  E. 
100. 

The  exercise  of  the  legislative  discretion 
in  such  cases  the  courts  hold  to  be  conclu- 
sive. 

Russell,  Pol.  Power,  p.  90. 

The  provision  in  the  ordinance  in  the  case 
at  bar  is  purely  a  police  regulation  "with- 
in the  competency  of  any  municipality  pos- 
sessed of  the  ordinary  powers  belonging  to 
such  bodies." 

Barbier  v.  Connolly,  113  U.  S.  30,  28  L. 
ed.  924,  5  Sup.  Ct.  Rep.  357;  Camfield 
V.  United  States,  167  U.  S.  618,  42  L.  ed. 
260,  17  Sup.  Ct.  Rep.  864. 

Where  a  so-called  private  nuisance  can 
be  shown  to  affect  the  good  order  of  the 
public,  it  can  no  longer  be  relegated  to  the 
category  of  private  nuisance  only,  but  as- 
sumes the  character  of  a  public  nuisance. 

Hurlbut  v.  McKone,  55  Conn.  31,  10  AtK 
164 ;  Butchers'  Union  S,  H.  d  L.  8.  L.  Co. 
V.  Crescent  City  L.  S.  L.  d  8.  H.  Co.  Ill  U. 
S.  746,  28  L.  ed.  685,  4  Sup.  Ct.  Rep.  652 : 
Crowley  v.  Christensen,  137  U.  S.  86,  34  L. 
ed.  620,  11  Sup.  Ct.  Rep.  13;  State,  Raffcto, 
Prosecutor,  v.  Mott,  60  N.  J.  L.  413,  38  Atl. 
857. 

An  ordinance  which  is  within  the  express 
powers  granted  to  a  municipal  corporaUon 
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cannot  be  held  to  be  unreasonable  or  void 
when  the  act  by  which  the  power  is  con- 
ferred does  not  violate  any  constitutional 
inhibition. 

Booth,  Street  Railways,  §  223. 

Wherever  any  business,  occupation, 
rights,  franchises,  or  privileges  become  ob- 
noxious to  the  public  health,  manners,  or 
morals,  they  may  be  regulated,  even  to  sup- 
pression, individual  rights  being  compelled 
to  give  way  for  the  benefit  of  the  whole  body 
politic. 

yeto  Orleans  Watericorks  Co.  v,  Tam- 
many Watericorks  Co.  4  Woods,  134,  14 
Fed.  194;  riessy  v.  Ferguson,  163  U.  S. 
550,  41  L.  ed.  201,  16  Sup.  Ct.  Rep.  1138. 

The  case  at  bar  comes  distinctly  under 
the  head  of  a  public  nuisance  over  which 
the  police  power  has  jurisdiction,  viz.: 
"A  public  nuisance  is  such  an  inconvenience 
or  troublesome  offense  as  annoys  the  whole 
community  in  general,  and  not  merely  some 
particular  person.  It  produces  no  special 
injury  to  one  person  more  than  another  of 
the  people." 

4  Bl.  Com.  166;  FMer  v.  Harriaburg,  2 
Grant,  Cas.  291;  Williamsport  v.  Com.  ea> 
rd.  Blair,  84  Pa.  487;  Com.  ex  rel.  Phila- 
dtlphia  Police  Pension  Fund  Asso.  v.  Wal- 
ton. 182  Pa.  373,  38  Atl.  790. 

The  mayor  and  council  must  be  left  a  rea- 
sonable discretion,  and  for  the  proper  and 
wholesome  exercise  thereof  they  are  ac- 
<*ountable,  not  to  the  courts,  but  to  the  peo- 
ple. 

O'Malry  V.  Frceport,  96  Pa.  24,  43  Am. 
Rep.  527 ;  Fisher  v.  Harrisburg,  2  Grant, 
Cas.  291;  Wilkes  Barre  v.  Garabed,  11  Pa. 
Super.  Ct.  355. 

Per  Curiam: 

The  judgment  in  this  case' is  affirmed  on 
the  opinion  of  Judge  Rice  of  the  Superior 
Court. 


James  B.  SWING,  Trustee  of  Union  Mu- 
tual Fire  Insurance  Company  of  Cincin- 
nati, Ohio,  Appt,, 

V. 

Edgar  MUNSON. 

(191  Pa.  582.) 

A  contract  ^rltli  a  forelfrn  Insaraace 
eompany^    made    in    another    state    In 

which  It  is  valid,  but  in  direct  violation  of 
the  laws  of  the  state  in  which  the  property 
it  situated  and  In  which  the  Insured  resides, 
will  not  be  enforced  in  the  latter  state. 

(Mitchell,  J.,  dissents.} 

(May  23,  1899.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  (^ourt  of  Common  Pleas  for  Lycom- 
ing County  in  favor  of  defendant  in  an  ac- 
tion brought  to  recover  the  amount  alleged 
to  be  due  on  certain  promissory  notes.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Clarence  £.  Sprout,  for  appellant: 

Of  the  nine  notes  sued  upon  in  this  case, 
six  were  given  by  the  defendant,  with  the 
applications,  during  the  organizing  period 
of  the  company,  and  were  put  on  record  as  a 
part  of  the  organizing  capital  of  the  com- 
pany. These  notes  were  therefore  deposit 
or  stock  notes,  forming  a  part  of  the  capi- 
tal stock  of  the  company. 

Tlie  taking  of  the  stock  notes  by  the  Un- 
ion Mutual  Fire  Insurance  Company  in  the 
course  of  organization,  and  the  incidental 
issuing  of  a  contract  of  indemnity  against 
loss  by  lire  of  property  situate  in  this  state, 
is  not  doing  such  business  as  is  prohibited 
by  the  several  acts  of  the  commonwealth  of 
Pennsylvania.  The  prohibition  does  not 
apply  "to  stock  notes  given  as  a  part  of  the 
capital  in  organizing  the  company;  nor  is 
the  taking  of  such  notes  "doing  business" 
within  the  meaning  of  the  statute. 

May,  Ins.  §  577;  Payson  v.  Withers,  5 
Biss. '269,  Fed.  Cas.  No.  10,864;  Clark  v. 
Middleton,  19  Mo.  53;  Dettra  v.  Kestner, 
147  Pa.  566,  23  Atl.  889;  Thomp.  Corp.  §§ 
7231,  7232;  Brouwcr  v.  Appleby,  1  Sandf. 
158;  Deraismes  v.  Merchants'  Mut,  Ins.  Co, 
1  N.  Y.  371. 

The  issuance,  by  a  foreign  insurance  com- 
pany not  authorized  to  do  business  in  this 
state,  of  contracts  of  indemnity  insuring 
property  situate  in  this  state  against  loss 
by  fire,  is  not  doing  business  within  the  pro- 
hibitions of  the  several  acts  of  assembly, 
when  the  applications,  cash,  and  note  pre- 
miums are  voluntarily  mailed  by  the  prop- 
erty owner,  resident  in  this  state,  to  the 
home  office  of  the  company,  where  they  are 
considered  and  accepted  by  the  proper  offi- 
cers of  the  foreign  company,  and  the  policies 
mailed  from  the  home  office  to  the  property 
owner  in  Pennsylvania,  the  foreign  company 
not  having  any  agency  in  Pennsylvania  and 
no  one  there  authorized  to  solicit  or  make 
contracts  of  insurance  for  them. 

Com.  V.  Biddle,  139  Pa.  606,  11  L.  R.  A. 
561,  31  Atl.  134;  Lainb  v.  Boivser,  7  Biss. 
315,  Fed.  Cas.  No.  8,008;  Adams  v.  Lind- 
sell,  1  Barn.  &  Aid.  681;  Hamilton  v.  Ly- 
coming Mut.  Ins.  Co.  5  Pa.  339;  Hunt  v. 
Higman,  70  Iowa,  406,  30  N.  W.  769;  Hal- 
lock  V.  Commercial  Ins.  Co.  26  N.  J.  L.  268 ; 
Reliance  Mut.  Ins,  Co.  v.  Sawyer,  160  Mass. 
413,  36  N.  E.  69. 


'Som.^FoT  other  cases  In  this  aeries  as  to 
right  to  enforce  in  other  state  contract  valid 
la  state  where  made,  but  Invalid  In  state  where 
toQgfat  to  be  enforced,  see  Seamans  v.  Temple 
Co.  (Mich.)  28  L.  R.  A.  430;  Pope  v.  Ilanke 
ail.)  28  U  n.  A.  568 ;  Gooch  v.  Faucette  (N. 
C.)  88  L.  R.  A.  835 :  Rhodes  v.  Missouri  Sav. 
A  L  Co.  (III.)  42  Ir.  R.  93 ;  and  Thompson  v. 
Tiylor  (N.  J.)   54  L.  R.  A.  585. 

Aa  to  law  governing  contracts  of  Insurance 
^  foreign  company  generally,  see  Mutual  Re- 
58UR.A. 


serve  Fund  Life  Asso.  v.  Hurst  (Md.)  20  L. 
R.  A.  761;  State  Mut.  F.  Ins.  Co.  v.  Brlnkley 
Stave  &  Heading  Co.  (Ark.)  29  L.  R.  A.  712; 
Da^SS  V.  Orient  Ins.  Co.  (Mo.)  35  L.  R.  A. 
227  ;  Union  Cent.  L.  Ins.  Co.  v.  Pollard  (Va.) 
36  L.  R.  A.  271;  Roberts  v.  WInton  (Tenn.) 
41  L.  R.  A.  275 ;  Mutual  L.  Ins.  Co.  v.  Dlngley 
(C.  C.  App.  9th  C.)  49  L.  R.  A.  132;  Millard 
V.  Brayton  (Mass.)  62  L.  R.  A.  117;  and  Crav- 
ens V.  New  York  L.  Ins.  Co.  (Mo.)  53  L.  R.  A. 
305. 
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These  policies,  not  having  been  delivered 
in  Pennsylvania,  are  not  subject  to  the  laws 
of  the  state  of  Pennsylvania,  but  to  the 
laws  of  the  state  in  which  they  were  exe- 
■cuted  and  delivered. 

Maiden  v.  Hotel  Oicners*  Ins,  Co,  85  Iowa, 
584,  52  N.  W.  609;  Hooper  v.  California, 
155  U.  S.  648,  39  L.  ed.  297,  5  Inters.  Com. 
Rep.  610,  15  Sup.  Ct.  Rop.  207;  French  v. 
People,  6  Colo.  App.  311,  40  Pac.  463; 
Breitung'b  Estate,  78  Wis.  33,  46  N.  W. 
S91,  47  N.  W.  17;  Allgeyer  v.  Louisiana,  165 
U.  S.  678,  41  L.  ed.  832,  17  Sup.  Ct.  Rep. 
427;  Berry  v.  Knights  Templars'  d  M.  Life 
Indemnity  Co,  46  Fed.  822;  Wiestling  v. 
Warthin,  1  Ind.  App.  217,  27  N.  E.  576. 

The  contracts  were  voluntarily  made  by 
the  defendant  in  the  state  of  Ohio;  he  has 
enjoyed  the  benefit  incident  to  the  protec- 
tion furnished  by  the  indemnity  contracts; 
■and  he  should  be  estopped  from  asserting 
the  invalidity  of  the  contracts  as  a  defense 
to  an  action  to  recover  assessments  upon 
premium  and  stock  notes  no\v  in  the  hand% 
■of  the  receiver  of  an  insolvent  company,  in 
which  he  was  a  member. 

Koehler  v.  Becber,  122  Pa.  291,  16  Atl. 
354;  Columbia  F.  Ins.  Co.  v.  Kinyon,  37  N. 
-J.  L.  33;  Northampton  Mut.  Live  Stock  Ins. 
Co,  V.  Tutlle,  40  N.  J.  L.  476;  Thomp.  Corp. 
§§  7,  937;  Romaine  v.  Union  Ins.  Co.  55 
Fed.  751;  Hazcliine  v.  Mississippi  Valley 
F.  Ins.  Co.  55  Fed.  743:  Richards,  Ins.  §§ 
44  et  scq.;  Daniels  v.  Hudson  River  F.  Ins. 
Co.  12  Cush.  416,  59  Am.  Dec.  192. 

What  right  has  the  legislature  of  the  state 
to  say  that  a  contract  so  made,  and  for  such 
lawful  purposes,  and  with  such  conmiend- 
able  motives.,  shall  be  null  and  void? 

Lamb  v.  Botacr,  7  Biss.  315,  Fed.  Cas. 
No.  8,008;  Marine  Ins.  Co.  v.  St.  Louis,  I. 
M.  <€  iJ!.*.  R.  Co.  41  Fed.  643:  French  v.  Peo- 
ple, 6  Colo.  App.  311,  40  Pac.  403;  Hooper 
V.  California,  155  U.  S.  648,  39  L.  ed.  21f7, 
5  Inters.  Com.  Rep.  610,  16  Sup.  Ct.  Rep. 
^07;  Allgeyer  v.  Louisiana,  165  U.  S.  578, 
41  L.  ed.  832,  17  Sup.  Ct.  Rep.  427;  Western 
Massaclvusetts  Mut.  F.  Ins.  Co,  v.  Girard 
Point  Storage  Co.  6  Pa.  Super.  Ct.  288. 

Messrs,  C.  I<arae  Mnnson,  and  Addi- 
son Candor,  for  appellee: 

Our  acts  of  assembly  have  been  declared 
to  be  constitutional,  and  they  and  similar 
statutes  of  other  states  have  uniformly  re- 
•ceived  the  approval  of  the  courts. 

Thome  v.  TraA)eUers  Ins.  Co.  80  Pa.  28, 
21  Am.  Rep.  89;  Travellers'  Ins,  Co,  v. 
He^th,  95  Pa.  338;  List  v.  Com.  118  Pa. 
527,  1  Inters.  Cora.  Rep.  784,  12  Atl.  277; 
Lasher  v.  Stimaon,  145  Pa.  35,  23  Atl.  552; 
iJom.  V.  Vrooman,  164  Pa.  306,  25  L.  R.  A. 
250,  30  Atl.  217 ;  Allgeyer  v.  Louisiana,  165 
U.  S.  578,  41  L.  ed.  832,  17  Sup.  Ct.  Rep. 
427 ;  Bank  of  Auqusta  v.  Earh,  13  Pet.  589, 
10  L.  ed.  308;  Paul  v.  Virginia,  8  Wall.  108, 
19  Ij.  ed.  357 ;  Cincinnati  Mut.  Health  Assur. 
Co.  V.  Rosenthal,  65  111.  85,  8  Am.  Rep.  626; 
Barkfn-  v.  Lamb,  99  Iowa,  265,  34  L.  R.  A. 
704,  68  N.  W.  686. 

A  foreign  insurance  corporation,  being 
amenable  to  the  prohibitions  of  our  acts  of 
asscmbh',  and  expressly  forbidden  (hereby 
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from  transacting  business  within  the  state 
without  express  authority,  and  without 
compliance  with  the  regulations  and  condi- 
tions imposed  by  such  statutes,  cannot,  in 
the  absence  of  such  authority  and  without 
such  compliance,  maintain  an  action  in  this 
state  on  a  contract  of  insurance  on  prop- 
erty situate  herein,  no  matter  w^hether  such 
contract  is  made  in  this  state  or  in  the 
state  of  the  domicil  of  the  corporation. 

Seamans  v.  Temple  Co,  105  Mich.  400,  28 
L.  R.  A.  430,  63  N.  W.  408 ;  Rose  v.  A'ltii- 
berly  d  C,  Co,  89  W^is.  545,  62  N.  W.  526; 
Cincinnati  Mut.  Health  Assur,  Co.  y,  Ros- 
enthal, 55  111.  85,  8  Am.  Rep.  626;  Couan 
V.  London,  Assur.  Corp.  73  Miss.  321,  19  So. 
298;  Haverhill  Ins.  Co.  v.  Prescott,  42  N. 
H.  547,  80  Am.  Dec.  123;  Claflin  v.  United 
States  Credit  System  Co,  165  Mass.  501,  43 
N.  E.  293;  Barker  v.  Lamb,  99  Iowa,  265, 
34  L.  R.  A.  704,  68  N.  W.  686;  Kennebec  Co. 
V.  Augusta  Ins.  d  BUg.  Co.  6  Gray,  204; 
Rising  Sun  Ins.  Co.  v.  Slaughter,  20  Ind. 
520;  Bccber  v.  Walton,  7  Houst.  (Del.) 
471,  32  Atl.  777;  Buell  v.  Breese  Mill  d 
Qrain  Co.  65  111.  App.  271 ;  Seamans  v. 
Christian  Bros.  Mill  Co.  66  Minn.  205,  6S 
N.  W.  1065;  Wood,  Fire  Ins.  §  494;  Thome 
V.  Travellers  Ins.  Co.  80  Pa.  28,  21  Am.  Rep. 
89;  Travellers'  Ins.  Co.  v.  Heath,  95  Pa. 
338;  Lasher  v.  Stimson,  145  Pa.  35,  23  Atl. 
552;  McBride  v.  Rinard,  172  Pa.  548.  33 
Atl.  750:  Hoit  v.  Green,  73  Pa.  198.  13  Am. 
Rep.  737 :  Johnson  v.  Hulings,  103  Pa.  504, 
49  Am.  Rep.  131. 

The  validity  of  a  contract,  even  though 
valid  in  the  state  where  made,  is  not  to  be 
determined  by  the  lex  loci  contractus,  where 
there  is  something  in  it  which  is  deemed 
hurtful  to  the  good  morals  or  injurious  to 
the  rights  of  its  own  citizens  by  the  state 
whose  courts  are  called  upon  to  enforce  the 
contract,  and  when  such  contract  is  con- 
trary or  repugnant  to  the  policy  or  positive 
institutions  of  that  state.  Robinson  v. 
Queen,  87  Tenn.  446,  3  L.  R.  A.  214,  11  S. 
W.  38. 

Dean,  J.,  delivered  the  opinion  of  the 
court : 

The  appellant  fire  insurance  company  was 
a  mutual  company  organized  under  the  laws 
of  the  state  of  Ohio.  The  defendant,  Ed- 
gar Munson,  a  member  of  the  company,  is  a 
resident  of  Williamsport,  and  a  citizen  of 
Pennsylvania.  Immediately  after  the  ar- 
ticles "of  incorporation  were  filed,  on  27th 
May,  1887,  in  the  office  of  the  secretary  of 
the  state  of  Ohio,  the  company  commenced 
ir  issue  policies  of  insurance  against  fire, 
not  only  in  Ohio,  but  in  other  states.  Be- 
fore the  final  certificate,  dated  1st  October, 
1888,  authorizing  it  to  do  business,  was  is- 
sued, Munson  made  application  for  insur- 
ance upon  property  in  Pennsylvania,  and,  in 
respouKC,  policies  were  issued  to  him  on  de- 
posit of  the  proper  premium  notes.  The  ap- 
plication and  notes  were  executed  at  Wil- 
liamsport. and  transmitted  by  mail  to  the 
office  of  the  company  at  Cincinnati,  whence 
was  mailed  to  him  "the  policy.  Ostensibly, 
there     was     no     agent     of     the     company 
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in  this  state,  but  before  Munson  made  out 
4Lnd  transmitted  his  application, — ^before 
he  even  knew  of  the  existence  of  the  com- 
pany,—one  Uotchkin,  a  resident  of  Elmira, 
called  upon  him  in  Williamsport,  and  sug- 
gested that  he  take  out  policies  in  the  com- 
pany. It  was  denied  that  Hotchkin  was  an 
a^nt  for  the  company.  He  was  called  an 
"inspector,"  but  the  testimony  of  Munson, 
and  the  correspondence  between  him  and 
Williams,  the  secretary,  establishes  the  fact, 
beyond  dispute,  that  he  acted  for  the  com- 
pany in  procuring  the  insurance  of  Mun- 
sons  property  in  Pennsylvania,  although 
the  contract  was  consummated  by  direct 
correspondence  between  Munson  at  Wil- 
liamsport and  the  officers  of  the  company  in 
Cincinnati.  On  the  18th  of  December,  1890, 
by  a  judgment  of  the  supreme  court  of  Ohio, 
the  corporation  was  dissolved,  and  James  B. 
Swing,  this  appellant,  appointed  trustee  for 
•creditors  and  members  to  wind  up  its  af- 
fairs. In  consequence  there  came  into  his 
hands  nine  notes  of  Munson.  Three  of  them 
were  deposit  or  stock  notes,  deposited  before 
the  certificate  of  organization  was  issued, 
and  three  of  them  ordinary  premium  notes, 
•delivered  after  the  complete  organization  of 
the  company.  All  of  them,  under  the  stat- 
ute of  Ohio,  were  subject  to  assessment  for 
debts  of  the  company.  An  assessment  was 
regularly  made  by  the  trustee.  Munson  re- 
fused to  pay,  and  this  suit  was  brought. 

At  the  trial  this  agreement  was  filed  by 
counsel:  "It  is  hereby  agreed,  by  and  be- 
tween the  plaintiff  and  defendant  in  the 
■above-entitled  case,  that  the  following  facts 
are  admitted,  with  the  force,  effect,  and  va- 
lidity as  if  the  same  had  been  established 
upon  the  trial  of  the  cause  by  competent  ev- 
idence, viz.:  That  the  Union  Mutual  Fire 
Insurance  Company  is  a  corporation  duly 
organized  under  the  laws  of  the  state  of 
Ohio,  and  that  said  insurance  company  has 
never  complied  with  any  of  the  requirements 
of  the  several  statutes  of  the  state  of  Penn- 
sylvania obligatory  upon  insurance  compa- 
nies of  other  states  seeking  to  transact  busi- 
ness in  the  state  of  Pennsylvania." 

Aft«r  hearing  the  evidence  which  estnb- 
liahed  the  material  facts  as  we  have  nar- 
rated them,  Munson's  counsel  asked  the 
-court  to  direct  a  verdict  for  defendant  for, 
among  others,  this  reason:  "(2)  It  having 
been  admitted  that  the  Union  Mutual  Fire 
Insurance  Company  never  having  complied 
with  any  of  the  requirements  of  the  several 
acts  of* assembly  of  the  state  of  Pennsyl- 
vania obligatory  upon  insurance  companies 
of  other  states  seeking  to  transact  business 
in  the  state  of  Pennsylvania,  the  contract 
of  insurance  is  invalid  and  unlawful,  and 
there  can  be  no  recovery  for  any  assessments 
•on  premium  notes  given  by  defendant." 
The  court  reserved  its  answer  to  the  point, 
and  directed  a  verdict  for  plaintiff.  After- 
wards, in  opinion  filed,  it  entered  judg- 
ment for  defendant  on  the  point  reserved, 
and  we  have  this  appeal  by  plaintiff. 

It  ia  argued  that  the  contract  was  made 
in  the  state  of  Ohio.  It  being  valid  there, 
under  the  Constitntion  of  the  United  States 
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it  is  enforceable  in  Pennsylvania.  The  evi- 
dence does  not  show  that  the  contract  was 
made  in  Ohio.  To  our  minds,  it  shows  quite 
the  contrary.  The  attempt,  by  a  pretense, 
to  shift  the  place  of  the  contract  to  Ohio,  to 
evade  the  prohibitions  of  our  statutes,  is  so 
manifest  that  it  would,  perhaps,  have  war- 
ranted a  peremptory  instruction  to  the  jury 
to  find  for  defendant  on  the  evidence.  But 
that  we  may  meet  a  more  important  ques-  . 
tion,  because  it  affects  the  interests  of  all 
foreign  insurance  companies  that  seek  to 
do  business  in  this  state,  we  prefer  to  as- 
sume that  the  Qontract  was  made  in  Ohio, 
and  is  lawful  there.  It  was  a  contract, 
however,  in  direct  violation  of  the  laws  of 
this  state.  It  was  the  indemnification  of 
a  citizen  of  Pennsylvania  against  loss  by 
fire  on  property  wholly  within  Pennsylvania. 
Without  regard  to  where  the  contract  was 
made,  the  subject  of  it  was  property  within 
this  state.  It  is  the  attempt  of  a  foreign 
insurance  company  to  do  business  in  this 
state  in  violation  of  tlie  laws  of  this  state. 
Section  9  of  the  act  of  April  4,  1873  (Pa. 
Laws,  20),  declares  that  "it  shall  be  unlaw- 
ful for  any  person,  company, /Or  corporation 
to  negotiate  or  solicit  within  this  state  any 
contract  of  insurance,  or  to  effect  an  insur- 
ance or  insula nces,  or  pretend  to  effect  the 
same,  or  to  receive  and  transmit  any  offer 
or  offers  of  insurance,  or  to  receive  or  de- 
liver a  policy  or  policies  of  insurance,  or  in 
any  manner  to  aid  in  the  transaction  of  the 
business  of  insurance  without  complying 
fully  with  the  provisions  of  this  act."  Sec- 
tions 8,  10,  11,  and  12  prescribe,  in  detail, 
what  conditions  shall  be  performed  by  the 
foreign  company  precedent  to  the  transac- 
tion of  business,  and  specify  penalties  for 
neglect.  Then,  the  supplement  of  May  1, 
1876,  makes  it  a  misdemeanor  in  any  per- 
son to  act  as  agent  within  this  state  for  a 
foreign  coinpany  that  has  not  complied  with 
the  provisions  of  the  original  act.  Then  fol- 
lows the  act  of  June  20,  1883,  and  then  that 
of  April  26,  1887,  §  1  of  which  latter  act 
declares  that  "any  insurance  company  or 
association  not  of  this  state,  doing  business 
without  authority  agreeable  to  the  provi- 
sions of  this  act,  shall  forfeit  and  pay  to 
the  commonwealth  the  Kum  of  $500  for  each 
month,  or  fraction  theieof,  during  each 
month,  on  and  after  the  pa^sajfc  of  this  act, 
[in]  which  such  illegal  business  was  trans- 
acted, and  be  prohibited  from  doing  business 
in  this  state  until  such  fines  are  fully  paid. 
And  that  any  person  or  persons,  or  any 
agent,  officer,  or  member  of  any  corporation 
paying,  or  receiving,  or  forwarding  any  pre- 
miums, applications  for  insurance,  or  in  any 
manner  securing,  helping,  or  aidinpf  in  the 
placing  of  any  insurance,  or  etTeetiniy  any 
contracts  of  insurance  upon  property  within 
this  commonwealth,  directly  or  indirectly, 
with  any  insurance  compun}'  or  association 
not  of  this  state  and  which  has  not  been  au- 
thorized to  do  business  in  this  state  under 
the  terms  of  this  act,  shall  be  guilty  of  a 
misdemeanor,  and,  on  conviction  thoreof, 
shall  be  sentenced  to  a  fine  of  not  less  than 
$100  nor  more  than  $1,000,  and  upon  convic- 
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tion  of  a  second  offense  shall  be  sentenced  to 
pay  a  like  fine  and  undergo  an  imprisonment 
not  exceeding  one  year,  or  either,  in  the  dis- 
cretion of  the  court,"  etc. 

All  these  acts  were  violated  by  this  appel- 
lant corporation.  It  made  no  pretense  of 
observing  the  provisions  of  any  of  them.  As- 
sume that  the  contract,  because  made  in 
Ohio,  could  have  been  enforced  in  the  courts 
of  that  state,  it  does  not  follow  that  the 
courts  of  this  state  will  lend  their  aid  to  the 
enforcement  of  a  contract  in  violation  of  its 
o\7n  policy  as  declared  in  its  laws.  If  these 
laws  contravene  the  Constitution  of  the 
United  States  or  that  of  Pennsylvania,  our 
courts  would  enforce  the  contract,  because 
it  would  then  be  lawful  here,  as  in  Ohio; 
but,  if  our  statute  be  constitutional,  then 
the  contract  is  directly  opposed  to  our  de- 
clared law.  There  was  a  time  when  I 
doubted  the  constitutionality  of  any  statute 
prohibiting  the  exercise  of  the  common-law 
ri^ht  of  contract  in  the  individual,  as  to 
things  not  mcUum  in  ae;  but  in  Com.  v. 
Vrooma/n,  I«4  Pa.  306,  25  L.  R.  A.  250,  30 
Atl.  217,  a  majority  of  this  court,  in  a  very 
able  opinion  by  our  late  Brother  Williams, 
decided  otherwise.  That  case  is  now  the 
law.  It  decided  that  the  regulation  of  the 
business  of  insurance  might  extend  so  far 
as  to  prohibit  the  citizen  from  making  a 
contract  of  indemnity  with  other  than  a  cor- 
poration, without  violation  of  our  Bill  of 
Rights.  Certainly,  if  the  freedom  of  con- 
tract could  be  thus  restricted  the  legisla- 
ture could  prescribe  terms  on  observance  of 
which  foreign  corporations  could  only  do 
business  within  the  state;  so  that  the  con- 
stitutionality of  these  acts  is  no  longer  open 
for  discussion,  and  it  would  be  a  waste  of 
time  to  again  review  the  cases.  The  case 
before  us  is,  as  said  by  the  supreme  court  of 
Wisconsin  (Rose  v.  Kimberly  d  C,  Co,  89 
Wis.  545,  27  Lw  R.  A.  656,  62  N.  W.  526)  : 
''The  question  arising  is  not  whether  these 
contracts  can  be  enforced  in  the  court 
of  Illinois,  where  they  were  made.  .  .  . 
The  question  here  presented  is  whether  the 
courts  of  this  state  will  enforce  a  contract 
plainly  and  squarely  opposed  to  the  public 
policy  and  laws  of  the  state."  Our  legisla- 
ture had  the  constitutional  power  to  enact 
these  statutes.  Under  them,  this  contract 
is  unlawful  in  this  state.  Shall  our  courts, 
by  enforcing  it,  declare  it  lawful?  This 
would  be  subversive  of  the  very  policy  our 
state  had  adopted.  It  would,  as  to  results, 
repeal  all  the  statutes  regulating  contracts 
with  foreign  insurance  companies. 

It  is  argued  that  Munson  had  the  bene- 
fit of  this  contract  of  indemnity  while  the 
contract  was  in  fcn-ce,  and  it  is  inequitable 
to  permit  him  to  escape  payment  of  his 
share  of  the  losses.  This  argument  would 
have  weight  if  the  parties  alone  concerned 
were  Munson  and  the  insurance  company; 
but,  in  enforcing  a  policy  in  the  interests 
of  the  whole  public,  the  law  takes  but  little 
note  of  the  conduct  of  the  immediate  par- 
ties to  the  contract.  The  rule  is  that 
courts,  having  in  view  public  interests,  will 
not  lend  their  aid  to  the  enforcement  of  an 
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unlawful  contract.  Mitchell  t.  Smith,  1 
Binn.  118,  2  Am.  Dec.  417;  Holt  v.  Greeti, 
73  Pa.  198,  13  Am.  Rep.  737;  Johnson  v. 
Hulings,  103  Pa.  498,  49  Am.  Rep.  131 ;  and 
many  other  cases.  Com.  v.Biddle^  139  Pa. 
609,  11  L.  R.  A.  561,  21  Atl.  134,  is  cited  by 
appellant  as  in  conflict  with  this  view;  but 
appellant  misapprehends  the  scope  of  the 
decision,  when  viewed  in  connection  with 
the  facts  before  the  court.  That  was  a 
criminal  prosecution  by  the  commonwealth 
against  the  owner  of  property  for  viola- 
tion of  the  act  of  1887  prohibiting  any  per- 
son from  paying  or  forwarding  any  pre- 
miums, or  in  any  way  aiding  a  foreign  in- 
surance company  to,  without  authority,  do 
business  within  this  state.  It  was  held 
that  the  penal  provisions  of  the  act  referred 
to  brokers  and  other  agents  of  foreign  coim- 
panies  attempting  to  do  business  within  the 
state,  and  not  to  owners  who  executed  con- 
tracts within  the  territorial  limits  of  an- 
other state.  The  decision  is  best  illustrated 
by  the  language  of  our  Brother  Mitchell  in 
the  opinion,  thus:  "We  entertain,  there- 
fore, no  doubt  of  the  power  of  the  legis- 
lature to  make  the  insurance  of  his  prop- 
erty in  an  unauthorized  foreign  company  by 
an  owner,  criminal,  if  done  in  this  state. 
But  such  a  statute  would  be  not  only  an  un- 
usual, but  a  very  harsh  and  extreme,  inter- 
ference with  the  general  right  of  a  citizen 
to  manage  his  private  affairs  in  his  own 
way,  and  we  should  not  attribute  such  an 
intent  to  the  act  in  question,  unless  its 
terms  be  plain  or  the  implication  unavoid- 
able." And  then  the  closing  sentence  of  the 
opinion  is  as  follows:  "And  certainly,  when 
we  are  asked  to  say  that  the  legislature 
meant  so  unusual  and  extreme  an  interfer- 
ence with  the  rights  of  citizens  in  the  man- 
agement of  their  own  private  affairs,  we 
may  demand  that  such  intent  shall  be  shown 
in  clear  and  unambiguous  words."  The  case 
pointedly  decided  that  no  indictment,  under 
the  ambiguous  language  of  the  act  of  1887, 
could  be  sustained  against  the  owner  for  a 
contract  of  insurance  made  outside  the 
state.  It  is  true,  a  doubt  as  to  the  consti- 
tutionality of  the  act,  under  the  Constitu- 
tion of  the  United  States,  is  suggested ;  but 
in  Com.  v.  Vrooman,  164  Pa.  306,  25  L.  R. 
A.  250,  30  Atl.  217,  decided  four  years  later, 
we  held,  after  the  fullest  consideration,  that 
statutes  merely  regulating  the  methods  of 
conducting  the  business  of  insurance,  for- 
eign and  domestic,  were  but  the  exercise  of 
the  police  power  of  the  state,  in  the  inter- 
ests of  the  public;  and  for  this  Poicell  v. 
Pennsylvama,  127  U.  S.  678,  32  L.  ed.  253, 
8  Sup.  Ct.  Rep.  992,  1257;  Slaughter-House 
Cases,  16  Wall.  36,  21  L.  ed.  394,  and  others, 
were  cited.  There  is  no  authority  in  this 
state  for  holding  otherwise.  We  therefore 
hold  the  court  iSlow  rightly  refused  to  en- 
force this  contract,  because,  in  making  it, 
the  insurance  company  had  not  complied 
with  the  laws  of  this  state  on  the  subject 
of  insurance  of  property  within  the  state. 
The  judgment  is  affirmed. 

Mitchell,  J.,  dissents. 
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PHILADELPHIA    BALL    CLUB,    Limited, 

Appt,, 

V, 

Napoleon  LAJOIE  et  al 

(202  Pa.  210.) 

1.  Impossititllty  of  obtaining  eqiil'^- 
alent  service  !•  not  necessary  to  sup* 
port  an  injanctlon  against  breach  of  a  con- 
tract to  render  personal  services  exclusively 
to  plaintiff;  it  being  sufficient  if  no  certain 
pecuniary  standard  exists  for  the  measure- 
ment of  the  damages. 

2.  Injunction  'vrlll  Issne  to  prevent  a 
basebnll  plAyer  from  vlolatlnff  bis 
contract  to  serve  a  certain  organization 
for  a  stipulated  time,  during  which  he  Is 
not  to  play  for  any  other  club*  where  he  is 
an  expert  player,  has  been  with  the  organi- 
lation  sufficiently  long  to  have  become  thor- 
oughly familiar  with  the  team  work,  and  is 
■  most  attractive  drawing  card  for  the  pub- 
lic because  of  his  great  reputation  for  abil- 
ity In  the  position  which  he  fills. 

8.  Lack  of  mntnallty  of  remedy  vrlll 
not  prevent  an  Injunction  agralnst 
breach  of  a  contract  to  render  exclu- 
sive services  as  a  ball  player  because  the  op- 
tions of  renewal  and  of  terminating  the  con- 
tract on  ten  days*  notice  rest  only  with  the 
employer,  where  such  options  expressly  form 
part  of  the  consideration  for  which  the  com- 
pensation is  paid, — at  least,  after  the  con- 
tract has  been  partly  performed. 

(April  21,  1002.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
0>urt  of  Common  Pleas,  No.  6,  for 
Philadelphia  0)unty  in  favor  of  defendants 
in  an  setion  brought  to  enjoin  the  breach  of 
a  contract  for  personal  services.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  I.  Rogers  and  John  G. 
Johnson,  for  appellant: 

If  an  injunction  will  lie  to  restrain  a 
phy3ieian  from  breaking  his  contract  not  to 
practise  medicine  within  a  certain  region, 
as  in  McClurg*8  Appeal,  58  Pa.  51,  Palmer 
V.  Graham,  1  Para.  Sel.  Eq.  Cas.  476,  and 
Rrece  v.  Hendricks,  1  Legal  Gaz.  79;  if  a 
confectioner  may  be  enjoined  from  carrying 
on  his  trade  for  a  certain  period  within  cer- 
tain limits,  contrary  to  his  contract^  as  in 
}{arl'in8on*a  Appeal,  78  Pa.  196,  21  Am.  Rep. 
9;  or  a  manufacturer  from  carrying  on  his 
business  in  a  certain  county,  as  in  Smith's 
Appeal,  113  Pa.  580,  6  Atl.  251;  or  a  baker, 
as  was  done  by  this  court,  in  Eckart  v. 
Gcr/acfc,  12  Phila.  530, — can  any  good  rea- 
son be  assigned  why  an  actor,  an  athlete,  or 
a  baseball  player  should  be  exempt  from 
the  application  of  the  same  remedy,  in  order 
lo  prevent  an  injury  which  will  not  admit 
of  compensation  m  damages,  and  for  the  re- 


NoTs. — For  another  case  In  this  series  as  to 
'ij^ht  to  Injunction  to  restrain  baseball 
player  from  violating  his  contract,  see  Metro- 
Poiitaa  Exhibition  Co.  y.  Ewlng  (C.  C.  S.  D. 
N.  Y.)  7  L.  B.  A.  381. 

As  to  injunction  to  restrain  breach  of  con- 
tract for  services  Involving  special  merit  and 
ekiii  generally,  see  cases  in  note  to  Cort  ▼.  Las- 
■ard  (Or.)  d  L.  B.  A.  653. 
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dres9  of  which  no  other  adequate  remedy  ex- 
ists ? 

Philadelphia  Ball  Club  v.  Hallman,  8  Pa. 
Ck).  Ct.  57;  American  Asso.  Base  Ball  Club 
V.  Pickett,  8  Pa.  Co.  Ct.  232;  Metropolitan 
Exhibition  Co.  v.  Ward,  24  Abb.  N.  C.  393; 
Daly  V.  Smith,  6  Jones  &'S.  158;  Metropoli- 
tan Exhibition  Co.  v.  Ewing,  24  Abb.  N.  C. 
410;  Hayes  v.  Willio,  11  Abb.  Pr.  N.  S.  167; 
Singer  Sexting-Mach.  Co.  v.  Union  Button- 
hole do  Embroidery  Co.  Holmes,  253,  Fed. 
Cas.  No.  12,904. 

An  option  of  release,  held  by  one  party, 
will  not  necessarily  neutralize  the  obliga- 
tions of  the  other  for  a  limited  period  of 
service, 

Corson  v.  Mulvany,  49  Pa.  98,  88  Am. 
Dec.  485:  Smith's  Appeal,  69  Pa.  474;  Yer- 
kes  V.  Richards,  153  Pa.  646,  26  Atl.  221; 
Kramer  v.  Dinsmore,  152  Pa.  264,  25  Atl. 
789. 

Where  a  contract  lacks  mutuality  both  in 
its  benefits  and  in  its  remedies,  but  such 
mutuality  is  expressly  waived,  it  will,  in 
the  absence  of  unconscionable  or  unlawful 
consequences,  be  enforced. 

Terkes  v.  Richards,  153  Pa.  646,  26  Atl. 
221. 

Messrs.  William  Jay  Turner  and 
Richard  C.  Dale,  for  appellees: 

The  contract  between  the  appellant  and 
the  appellees,  which  is  the  foundation  of 
this  suit,  is  so  lacking  in  mutuality  aa  not 
to  be  enforceable  by  injunction. 

Wilson  V.  Clarke,  I  Watts  &  S.  554;  Pat- 
ton  V.  Develin,  2  Phila.  103;  Doman'a  Es- 
tate, 2  W.  N.  C.  522;  Phillips  v.  Mining  d 
Mfg.  Co.  7  Phila.  619;  Bodine  v.  Glading,  21 
Pa.  50,  59  Am.  Dec.  749;  Meason  v.  Kaine, 
63  Pa.  336;  Harrisburg  Base-Ball  Club  v. 
Athletic  Asso.  8  Pa.  Co.  Ct.  337;  Martins- 
burg  Bank  v.  Central  Pennsylvania  Teleph. 
d  Su.pply  Co.  150  Pa.  36,  24  Atl.  754;  Rut- 
land Marble  Co.  v.  Ripley,  10  Wall.  339,  19 
L.  cd.  955 ;  Crane  v.  C.  Cra/ne  d  Co.  45  C.  C. 
A.  96,  105  Fed.  869;  Bickford  v.  Davis,  11 
Fed.  549;  Philadelphia  Ball  Club  v.  Hall- 
man,  20  Phila.  276;  Metropolitan  Exhibi- 
tion Co.  V.  Ward,  24  Abb.  N.  C.  303,  9  N. 
Y.  Supp.  779. 

The  rule  that  there  must  be  mutuality  of 
obligation  and  remedy  in  a  contract  before 
a  breach  thereof  will  be  prohibited  by  in- 
junction has  been  followed  in  cases  in  which 
the  enforcement  of  contracts  for  personal 
service  other  than  playing  baseball  has  been 
sought. 

Suburban  Constr.  Co.  v.  Naugle,  70  HI. 
App.  384;  M'elty  v.  Jacobs,  171  111.  624,  40 
L.  R.  A.  98,  49  N.  E.  723 ;  Hill  v.  Andcrsoyi, 
0  Ohio  N.  P.  Ill;  Paragon  Oil  Co.  v.  Famil- 
ton,  5  Ohio  N.  P.  23;  Rust  v.  CoJirad,  47 
Mich.  449,  41  Am.  Rep.  720,  11  N.  W.  265; 
Stanley  v.  Pollard,  5  Misc.  490,  25  N.  Y. 


Supp.  766. 
The 


e  services  of  a  baseball  player  are  not 
unique,  extraordinary,  or  of  such  a  personal 
or  intellectual  character  that  their  loss  can- 
not be  substantially  supplied  by  the  simi- 
lar services  of  some  other  baseball  player. 
10  Am.  &  Ensf.  Enc.  Law,  p.  948;  Colum- 
bus Base-Ball  Club  v.  Reiley,  25  Ohio  L.  J. 
385;  Ford  v.  Jermon,  6  Phila.  6. 
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Even  if  the  services  of  a  baseball  player 
might)  under  certain  circumstances,  be  so 
unique,  personal,  and  extraordinary  as  to 
admit  of  the  remedy  by  injunction,  yet  it 
does  not  appear  that  the  place  of  the  appel- 
lee in  this  case  cahnot  be^  at  least  substan- 
tially, supplied  by  other  baseball  players, 
or  that  the  appellant  has  suffered  any  irre- 
parable injury. 

American  Asso,  Base  Ball  Cluh  v.  Pickett, 
20  Phila.  298;  Philadelphia  Ball  Club  v. 
Ballman,  20  Phila.  276;  Metropolitan  Exhi- 
hition  Co,  V.  Ward,  24  Abb.  N.  C.  393,  ft  N. 
Y.  Supp.  779;  Colu7nbu8  Base-Ball  Cluh  v. 
Heiley,  25  Ohio  L.  J.  385 ;  Metropolitan,  Ex- 
hibition Co.  V.  Evnn^,  7  L.  R.  A.  381,  42 
Fed.  198. 

Where  the  services  which  a  defendant  has 
contracted  to  render  a  plaintiff  are  not  both 
alleged  apd  proved  to  be  special,  unique,  and 
extraordinary,  an  injunction  will  be  re- 
fused. 

Carter  v.  Ferguson,  58  Hun,  569,  12  N. 
Y.  Supp.  580;  Strobridge  Lithographing  Co. 
v.  Crane,  35  N.  Y.  S.  R.  473,  12  N.  Y.  Supp. 
898;  Rogers  Mfg.  Co,  v.  Rogers,  58  Coun. 
356,  7  L.  R,  A.  779,  20  Atl.  467;  Cori  v. 
Lassard,  18  Or.  221,  6  L.  R.  A.  653,  22  Pac. 
1054;  E,  Jaccard  Jewelry  Co.  v.  O'Brien,  70 
Mo.  App.  432;  Bumey  v.  Ryle,  91  Ga.  701, 
17  S.  E.  986. 

Ourts  of  equity  will  not  decree  perform- 
ance of  hard  and  unconscionable  bargains, 
or  those  where  the  decree  would  produce  in- 
justice. 

2  Storv,  Eq.  Jur.  §  769;  Oil  Creek  R,  Co. 
T.  Atlantic  d  Q,  W,  R.  Co.  57  Pa.  72. 

Pottert  J.,  delivered  the  opinion  of  the 
court : 

The  defendant'  in  this  case  contracted  to 
serve  the  plaintiff  as  a  baseball  player  for 
a  stipulated  time.  During  that  period  he 
was  not  to  play  for  any  other  club.  He  vio- 
lated his  agreement,  however,  during  the 
term  of  his  engagement,  and,  in  disregard  of 
his  contract,  arranged  to  play  for  another 
and  a  rival  organization.  The  plaintiff,  by 
means  of  this  bill,  sought  to  restrain  him 
during  the  period  covered  by  the  contract. 
The  court  below  refused  an  injunction, 
holding  that  to  warrant  the  interference 
prayed  for  "the  defendant's  services  must  be 
unique,  extraordinary,  and  of  such  a  char- 
acter as  to  render  it  impossible  to  replace 
him;  so  that  his  breach  of  contract  would 
result  in  irreparable  loss  to  the  plaintiff." 
In  the  VI pw  of  the  court,  the  defendant's 
qualifications  did  not  measure  up  to  this 
high  stAnJjird.  The  trial  court  was  also 
of  opinion  that  the  contract  was  lacking  in 
mutuality,  for  the  reason  that  it  gave 
plaintiff  an  j^ption  to  discharge  defendant 
on  ten  days*  notice,  without  a  reciprocal 
right  on  the  part  of  defendant. 

The  learned  judge  who  filed  the  opinion 
in  the  court  bolow,  witli  great  industiy  and 
painstaking  care,  collected  and  reviewed  the 
English  and  American  decisions  bearing  up- 
on the  question  involved,  and  makes  appar- 
ent the  wide  divergonoe  of  opinion  which 
ham  prevailed.  We  tliink,  however,  that  in 
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refusing  relief  unless  the  defendant's  serv- 
ices were  shown  to  be  of  such  a  character 
as  to  render  it  impossible  to  replace  him  he 
has  taken  extreme  ground.  It  seems  to  us 
that  a  more  just  and  equitable  rule  is  laid 
down  in  Pom.  Spec.  Perf.  p.  31,  where  the 
principle  is  thus  declarea:  "Where  one 
person  agrees  to  render  personal  services  to 
another,  which  require  and  presuppose  a 
special  knowledge,  skill,  and  ability  in  the 
employee,  so  that  in  case  of  a  default  the 
same  service  could  not  easily  be  obtained 
from  others,  although  the  affirmative  spe- 
cific performance  of  the  contract  is  beyond 
the  power  of  the  court,  its  performance  will 
be  negatively  enforced  by  enjoining  its 
breach.  .  .  .  The  damages  for  breach  of 
such  contract  cannot  be  estimated  with  any 
certainty,  and  the  employer  cannot,  by 
means  of  any  damages,  purchase  the  same 
senice  in  the  labor  market."  We  have  not 
found  any  case  going  to  the  length  of  requir- 
ing, as  a  condition  of  relief,  proof  of  the 
impossibility  of  obtaining  equivalent  serv- 
ice. It  is  true  that  the  injury  must  be  ir- 
reparable; but,  as  observed  by  Mr.  Justice 
Lowrie  in  Com.  v.  Pittsburgh  d  C,  R.  Co.  24 
Pa.  160,  62  Am.  Dec.  372:  "The  argument 
that  there  is  no  'irreparable  damage'  would 
not  be  so  often  used  by  wrongdoers  if  they 
would  take  the  trouble  to  observe  that  the 
word  'irreparable*  is  a  very  unhappily  chos- 
en one,  used  in  expressing  the  rule  that  an 
injunction  may  issue  to  prevent  wrongs  of 
a  repeated  and  continuing  character,  or 
which  occasion  damages  which  are  esti- 
mated only  by  conjecture,  and  not  by  any 
accurate  standard."  We  are  therefore  with- 
in the  term  whenever  it  is  shown  that  no 
certain  pecuniary  standard  exists  for  the 
measurement  of  the  damages.  This  princi- 
ple is  applied  in  Vail  v.  Osbum,  174  Pa. 
580,  34  Atl.  315.  That  case  is  authority 
for  the  proposition  that  a  court  of  equity 
will  act  where  nothing  can  answer  the  jus- 
tice of  the  case  but  the  performance  'of  the 
contract  in  specie,  and  this  even  where  the 
subject  of  the  contract  is  what,  under  ordi- 
nary circumstances,  would  be  only  an  arti- 
cle of  merchandise.  In  such  a  case,  when, 
owing  to  special  features,  the  contract  in- 
volves peculiar  convenience  or  advantage,  or 
where  the  loss  would  be  a  matter  of  uncer- 
tainty, then  the  breach  may  be  deemed  to 
cau«e  irreparable  injury. 

The  court  below  finds  from  the  testimony 
that  "the  defendant  is  an  expert  baseball 
player  in  any  position ;  that  he  has  a  great 
reputation  as  a  second  baseman;  that  his 
place  vvou!d  be  hard  to  fill  \vith  as  good  a 
player;  that  his  withdrawal  from  the  team 
would  weaken  it,  as  would  the  withdrawal 
of  any  good  player,  and  would  probably 
make  a  difference  in  the  size  of  the  audien- 
ces attending  the  game."  We  think  that, 
in  thus  stating  it,  he  puts  it  very  mildly,  and 
that  the  evidence  would  warrant  a  stronger 
finding  as  to  the  ability  of  the  defendant 
as  an  export  ball  player.  He  has  been  for 
several  years  in  the  service  of  the  plaintiff 
club,  and  has  been  re-engaged  from  season 
to  season  at  a  constantly  increasing  salary. 
He  has  become  thoroughly  familiar  with  the 
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action  and  methoda  of  the  other  playera  in 
the  club,  and  his  own  work  is  peculiarly 
meritorious  as  an  integral  part  of  the  team 
work  which  is  so  essential.  In  addition  to 
these  features  which  render  his  services  of 
peculiar  and  special  vajue  to  the  plaintiff, 
and  not  easily  replaced,  Lajoie  is  well 
known,  and  has  great  reputation  among  the 
patrons  of  the  sport,  for  ability  in  the  posi- 
tion which  he  filled,  and  was  thus  a  most  at- 
tractive drawing  card  for  the  public.  He 
may  not  be  the  sun  in  the  baseball  firma- 
ment, but  he  is  certainly  a  bright  particular 
star.  We  feel,  therefore,  that  the  evidence 
in  this  case  justifies  the  conclusion  that  the 
services  of  the  defendant  are  of  such  a 
unique  character,  and  display  such  a  special 
knowledge,  skill,  and  ability,  as  renders 
them  of  peculiar  value  to  the  plaintifi;,  and 
so  difficult  of  substitution  that  their  loss 
will  produce  "irreparable  injury,"  in  the  le- 
gal significance  of  that  term,  to  the  plain- 
tiff. The  action  of  the  defendant  in  vio- 
lating his  contract  is  a  breach  of  good 
faith,  for  which  there  would  be  no  adequate 
redress  at  law,  and  the  case,  therefore, 
properly  calls  for  the  aid  of  equity  in  nega- 
tivply  enforcing  the  performance  of  the  con- 
tract by  enjoining  against  its  breach. 

But  the  court  below  was  also  of  the  opin- 
ion that  the  contract  was  lacking  in  mutu- 
ality of  remedy,  and  considered  that  as  a 
controlling  reason  for  the  refusal  of  an  in- 
junction. The  opinion  quotes  the  nine- 
teenth paragraph  of  the  contract,  which 
gives  to  the  plaintiff  a  right  of  renewal  for 
the  period  of  six  months,  beginning  April 
15,  100 1,  and  for  a  similar  period  in  two 
suecesJijive  years  thereafter.  The  seventeenth 
paragraph  also  provides  for  the  termination 
of  the  contract  upon  ten  days'  notice  by  the 
plaintiff.  But  the  eighteenth  paragraph  is 
also  of  importance,  and  should  not  be  over- 
looked. It  provides  as  follows:  "(18)  In 
consideration  of  the  faithful  performance  of 
the  conditions,  covenants,  undertakings,  and 
promises  herein  by  the  said  party  of  the 
second  part,  inclusive  of  the  concession  of 
the  options  of  release  and  renewal  pre- 
scribed in  the  seventeenth  and  nineteenth 
paragraphs,  the  said  ^arty  of  the  first  part, 
ifor  itself  and  its  assigns,  hereby  agrees  to 
pay  to  him  for  his  services  for  said  term 
the  sum  of  $2,400,  payable  as  follows,*'  etc. 
And,  turning  to  the  fifth  paragraph,  we  find 
that  it  provides  expressly  for  proceedings, 
either  in  law  or  equity,  "to  enforce  the  spe- 
cific performance  by  the  said  party  of  the 
second  part,  or  to  enjoin  said  party  of  the 
second  part  from  performing  services  for 
any  other  person  or  organization  during  the 
period  of  service  herein  contracted  for;  and 
nothing  herein  contained  shall  be  construed 
to  prevent  such  remedy  in  the  courts,  in 
case  of  any  breach  of  this  agreement  by  said 
party  of  the  second  part,  as  said  party  of 
the  first  part,  or  its  assigns,  may  elect  to 
invoke." 

V.'e  have,  then,  at  the  outset,  the  fact 
that  the  paragraphs  now  criticised  and  re- 
lied upon  in  defense  were  deliberately  ac- 
'•ppted  by  the  defendant,  and  that  such  ac- 
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ceptance  was  made  part  of  the  inducement 
for  the  plaintiff  to  enter  into  the  contract. 
We  have  the  further  fact  that  the  contract 
has  been  partially  executed  by  services  ren- 
dered, and  payment  made  therefor,  so  that 
the  situation  is  not  now  the  same  as  when 
the  coutract  was  wholly  executory.  Tlie  re- 
lation between  the  parties  has  been  so  far 
changed  as  to  give  to  the  plaintiff  an  equity, 
arising  out  of  the  part  performance,  to  in- 
sist upon  the  completion  of  the  agreement 
according  to  its  terms  by  the  defendant. 
This  equity  may  be  distinguished  from  the 
original  right  under  the  contract  itself,  and 
it  might  well  be  questioned  whether  the 
court  would  not  be  justified  in  giving  effect 
to  it  by  injunction,  without  regard  to  tho 
mutuality  or  nonmutuality  in  the  original 
contract.  The  plaintiff  has  so  far  per- 
formed its  part  of  the  contract  in  entire 
good  faith,  in  every  detail,  and  it  would 
therefore  be  inequitable  to  permit  the  de- 
fendant to  withdraw  from  the  agreement  at 
this  late  day. 

The  term  "mutuality,"  or  "lack  of  mutu- 
ality," does  not  always  convey  a  clear  and 
definite  meaning.  As  was  said  in  Grove  v. 
HodgcSf  55  Pa.  516:  "The  legal  principle 
that  contracts  must  be  mutual  .  .  . 
does  not  then  mean  that  in  every  case  each 
party  must  have  the  same  remedy  for  a 
breach  by  the  other."  In  the  contract  now 
before  us  the  defendant  agreed  to  furnish 
his  skilled  professional  services  to  the  plain- 
tiff for  a  period  which  might  be  extended 
over  three  years  by  proper  notice  given  be- 
fore the  close  of  each  current  year.  Upon 
the  other  hand,  the  plaintiff  retained  the 
right  to  terminate  the  contract  upon  ten 
days'  notice  and  the  payment  of  salary  for 
that  time  ana  the  expenses  of  defendant  in 
getting  to  his  home.  But  the  fact  of  this 
concession  to  the  plaintiff  is  distinctly 
pointed  out  as  part  of  the  consideration  for 
the  large  salary  paid  to  the  defendant,  and 
is  emphasized  as  such;  and  owing  to  the  pe- 
culiar nature  of  the  services  demanded  by 
the  business,  and  the  high  degree  of  effi- 
ciency which  must  be  maintained,  the  stip- 
ulation is  not  unreasonable.  Particularly 
is  this  true  when  it  is  remembered  that  the 
plaintiff  has  played  for  years  under  sub- 
stantially the  same  regulations. 

We  are  not  persuaded  that  the  terms  of 
this  contract  manifest  any  lack  of  mutual- 
ity in  remedy.  Each  party  has  the  possi- 
bility of  enforcing  all  the  rights  stipulated 
for  in  the  agreement.  It  is  true  that  the 
terms  make  it  possible  for  the  plaintiff  to 
put  an  end  to  the  contract  in  a  space  of 
time  much  less  than  the  period  during 
which  the  defendant  has  agreed  to  supply 
his  personal  services;  but  mere  difference  in 
the  rights  stipulated  for  does  not  destroy 
mutuality  of  remedy.  Freedom  of  contract 
covers  a  wide  range  of  obligation  and  duty 
as  between  the  parties,  and  it  may  not  be 
impaired,  so  long  as  the  bounds  of  reason- 
ableness and  fairness  are  not  transgressed. 
If  the  doctrine  laid  down  in  Rust  v.  Con- 
rad, 47  Mich.  449,  41  Am.  Rep.  720,  11  N. 
W.  265,  quoted  in  the  opinion,  is  to  prevail. 
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it  would  seem  that  the  power  of  the  plain- 
tiff to  terminate  the  contract  upon  short 
notice  destroys  the  mutuality  of  the  remedy. 
But  we  are  not  satisfied  with  the  reasoning 
intended  to  support  that  conclusion.  We 
cannot  agree  that  mutuality  of  remedy  re- 
quires that  each  party  should  have  precisely 
the  same  remedy,  either  in  form,  effect,  or 
extent.  In  a  fair  and  reasonable  contract, 
it  ought  to  be  suflScient  that  each  party  has 
the  possibility  of  compelling  the  perform- 
ance of  the  promises  which  were  mutually 
agreed  upon.  It  is  true,  also,  that  the  case 
of  Rutland  Marble  Co,  v.  Ripley,  10  Wall. 
339,  19  L.  ed.  055,  also  quoted  in  the  opin- 
ion, while  not  turning  exclusively  upon  that 
point,  seems  to  hold  that  a  contract  in 
which  the  plaintiff  has  an  option  to  termi- 
nate it  in  a  year  cannot  be  enforced  in 
equity  on  account  of  lack  of  mutuality;  but 
in  Binger  Seicing-Mach.  Co.  v.  Union  But- 
ton-hole d  Embroidery  Co,  Holmes,  253, 
Fed.  Cas.  No.  12,904,  Judge  Lowell  says 
with  reference  to  that  case:  '*I  cannot 
think  that  the  court  intended  to  announce 
any  general  proposition  that  they  would 
never  enforce  a  contract  which  one  party 
had  a  right  to  put  an  end  to  in  a  year. 
Everything  must  depend  upon  the  nature 
and  circumstances  of  the  business."  This 
judgment  seems  to  be  borne  out;  for  in  a 
later  case,  that  of  Franklin  Tclcg.  Co.  v. 
Harrison,  145  U.  S.  469,  36  L.  ed.  776,  12 
Sup.  Ct.  Rep.  900,  where  the  plaintiff  had 
a  right  to  terminate  the  contract  for  tele- 
graphic service  at  the  end  of  any  year,  while 
the  defendant's  obligation  continued  as  long 
as  the  plaintiff  chose  to  pay  the  yearly  price 
for  the  service,  the  doctrine  that" such  condi- 
tions constituted  lack  of  mutuality  does  not 
seem  to  have  been  recognized.  In  Singer 
Sewin^-Mach.  Co.  v.  Unio?i  Button-hole  dc 
Embroidery  Co.  Holmes,  253,  Fed.  Cas.  No. 
12,904.  which  was  a  case  where  an  injunc- 
tion was  allowed  against  the  defendant, 
although  the  plaintiff  had  the  right  to  ter- 
minate the  contract,  Judge  Lowell,  in  the 
course  of  a  stronglv  reasoned  opinion,  says 
(p.  259,  Fed.  Cas.V  223):  "In  many  of 
the  cases  that  I  have  cited,  the  plaintiff' had 
it  in  his  power  to  end  the  contract.  It  is 
certainly  competent  to  the  parties  to  make 
a  contract  which  will  be  equitable  and  rea- 
sonable, and  in  which  their  rights  ought  to 
be  protected  while  they  last,  though  it  may 
be  terminable  by  various  circumstances,  and 
though  one  party  may  have  the  sole  right 
to  terminate  it,  provided  their  stipulation 
is  not  one  that  makes  the  whole  contract  in- 
equitable." On  page  258,  Fed.  Cas.  page 
222,  he  says:  "I  think  the  fair  result  of 
the  later  cases  may  be  thus  expressed.  If 
the  case  is  one  in  which  the  negative  reme- 
dy of  injunction  will  do  substantial  justice 
between  the  parties,  by  obliging  the  defend- 
ant either  to  carry  out  his  contract  or  lose 
all  benefit  of  the  breach,  and  the  remedy  at 
law  is  inadequate,  and  there  is  no  reason  of 
policy  against  it,  the  court  will  interfere 
to  restrain  conduct  which  is  contrary  to  the 
contract,  although  it  may  be  unable  to  en- 
force a  specific  performance  of  it." 
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The  case  now  before  us  comes  easily 
within  the  rule  as  above  stated.  The  de- 
fendant sold  to  the  plaintiff,  for  a  valuable 
consideration,  the  exclusive  right  to  his  pro- 
fessional services  for  a  stipulated  period, 
unless  sooner  surrendered  by  the  plaintiff, 
which  could  only  be  after  due  and  reason- 
able notice  and  payment  of  salary  and  ex- 
penses until  the  expiration.  Why  should 
not  a  court  of  equity  protect  such  an  agree- 
ment until  it  IS  terminated?  The  court 
cannot  compel  the  defendant  to  play  for  the 
plaintiff,  but  it  can  restrain  him  from  play- 
ing for  another  club  in  violation  of  his 
agreement.  No  reason  is  given  why  this 
should  not  be  done,  except  that  presented  by 
the  argument,  that  the  right  given  to  the 

Slaintilf  to  terminate  the  contract  upon  ten 
ays*  notice  destroys  th*e  mutuality  of  the 
remedy.  But  to  this  it  may  be  answered 
that,  as  already  stated,  the  defendant  has 
the  possibility  of  enforcing  all  the  rights 
for  which  he  stipulated  in  the  agreement, 
which  is  all  that  he  can  reasonably  ask. 
Furthermore,  owing  to  the  peculiar  nature 
and  circumstances  of  the  business,  the  res- 
ervation upon  the  part  of  the  plaintiff  to 
terminate  upon  short  notice  does  not  make 
the  whole  contract  inequitable. 

In  this  connection  another  observation 
may  be  made,  which  is  that  the  plaintiff, 
by  the  act  of  bringing  this  suit,  has  dis- 
avowed any  intention  of  exercising  the 
right  to  terminate  the  contract  on  its  own 
part  This  is  a  necessary  inference  from 
its  action  in  asking  the  court  to  exercise  its 
equity  power  to  enforce  the  agreement  made 
by  the  defendant  not  to  give  his  .services  to 
any  other  club.  Besides,  the  remedy  by  in- 
junction is  elastic  and  adaptable,  and  is 
wholly  within  the  control  of  the  court.  If 
granted  now,  it  can  be  easily  dissolved 
whenever  a  change  in  the  circumstances  or 
in  the  attitude  of  the  plaintiff  should  seem 
to  require  it.  The  granting  or  refusal  of  an 
injunction  or  its  continuance  is  never  a 
matter  of  strict  right,  but  is  always  a  ques- 
tion of  discretion,  to  be  determined  by  the 
court  in  view  of  the  particular  circumstan- 
ces. 

Upon  a  careful  consideration  of  the  whole 
case,  we  are  of  opinion  that  the  provisions 
of  the  contract  are  reasonable,  and  that  the 
consideration  is  fully  adequa'te.  The  evi- 
dence shows  no  indications  of  any  attempt 
at  overreaching  or  unfairness.  Substan- 
tial justice  between  the  parties  requires 
that  the  court  should  restrain  the  defendant 
from  playing  for  any  other  club  during  the 
term  of  his  contract  with  the  plaintiff. 

The  bill  as  filed  contemplated  only  the 
services  of  defendant  for  the  season  of*  1901, 
but  it  is  stated  in  the  argument  of  counsel 
that  since  the  hearing  in  the  court  below, 
and  prior  to  the  argument  in  this  court,  the 
plaintiff,  by  due  notice  renewed  the  current 
contract  for  the  season  of  1902. 

The  specifications  of  error  are  sustained, 
and  the  decree  of  the  court  below  is  re- 
versed, and  the  bill  is  reinstated;  and  it  is 
ordered  that  the  record  be  remitted  to  the 
court  below  for  further  proceedings  in  ac- 
cordance with  this  opinion. 


1900. 
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GENERAL   ELECTRIC   RAILWAY    COM- 
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CHICAGO,    INDIANAPOLIS,    &    LOUIS- 
VILLE RAILWAY  COMPANY. 

(39  C.  C.  A.  345,  98  Fed.  907.) 

An  iBjnncttoii  to  prevent  the  conMtrnc- 
tlon  of  a  street  rall^vay/  under  an  In- 
valid ordinance  may  be  granted  in  favor 
of  a  railroad  company,  when  the  operation 
of  the  street  railway  will  interfere  with  ac- 
cess to  the  railroad  freight  house  and  track 
Yard,  thereby  causing  direct,  immediate,  and 
:)pecial  Injury  for  which  the  railroad  com- 
pany has  no  adequate  remedy  at  law. 

(January  2,  1900.) 

APPELAL  by  defendant  from  an  order  of 
the  Circuit  Court  of  the  United  States 
for  the  Northern  Division  of  the  Northern 
District  of  Illinois  forbidding  it  to  enter 
upon  certain  streets  for  the  purpose  of  con- 
fitnicting  a  railway.    Affirmed, 

Statement  by  Woods,  Circuit  Judge: 
This  appeal  is  from  an  interlocutory  or- 
der, forbidding  the  appellant,  the  General 
Electric  Railway  Company,  to  enter  upon 
14th  street  at  Dearborn  street,  and  upon 
Custom  House  place  (Fourth  street)  be- 
tween 14th  street  and  Polk  street,  in  Chica- 
go, for  the  purpose  of  constructing  thereon 
a  street  railway.  The  order  was  sought  and 
granted  on  the  ground  that  the  presence  and 
operation  of  the  proposed  railway  would  so 
interfere  with  access  to  the  freight  house 
and  track  yard  of  the  appellee,  abutting  on 
the  west  line  of  Custom  House  place  be- 
tween Polk  and  14th  streets,  and  with  the 
use  of  its  tracks  therefrom  to  14th  street, 
that  it  would  cause  to  the  appellee  special 
injury,  for  which  an  adequate  remedy  at 
law  could  not  be  had ;  and  that  the  ordinance 
hy  virtue  of  which  the  appellant  was  assert- 
ing the  right  to  construct  the  proposed  rail- 
way was  void  because  passed  w^ithout  the 
requisite  petition  of  the  owners  of  one  half 
of  the  abutting  properties.  The  order  was 
granted,  after  argument  by  counsel,  upon  a 
consideration  of  the  bill  and  affidavits  in 
support  of  its  averments.  The  bill  is  long, 
and  a  statement  of  its  contents  is  not  neces- 

NOTU. — As  to  right  of  railroad  company  to 
«njoln  construction  of  street  railway  on  a  vla- 
doct  over  the  railroad  right  of  way,  see  North- 
ern C.  R.  Co.  V.  Harrisburg  &  M.  Electric  R. 
Co.  (Pa.)   34  L.  R.  A.  572. 

As  to  right  Of  railroad  company  to  injunc- 
tion to  prevent  crossing  of  its  track  at  grade 
t>7  itreet  railway,  see  New  York,  N.  H.  &  H.  R. 
Co.  T.  Bridg^ort  Traction  Co.  (Conn.)  29  L. 
R.  A.  867. 

As  to  injunction  to  restrain  enforcement  of 
hiyalid  ordinance  generally,  see  Rushville  v. 
BushTiUe  Natural  Gas  Co.  (Ind.)  15  L.  R.  A. 
321;  Georgia  Packing  Co.  v.  Macon  (C.  C.  S. 
D.  Ga.)  22  L.  R.  A.  776 ;  Deems  v.  Baltimore 
(Mij  26  L.  R.  A.  641;  and  Cicero  Lumber  Co, 
r.  Cicero  (III.)  42  L.  K.  A.  696. 
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sary  to  an  understanding  of  the  case.    The 
scope    of    the    discussion,    w^hich    has    been 
elaborate,  is  shown  by  the  positions  asserted 
and  authorities  cited  in  the  briefs. 
For  the  appellant  the  following: 

(1)  The  facts  well  pleaded  in  the  bill  do 
not  authorize  equitable  relief  by  injunction. 
Doatie  V.  Lake  Street  Elev,  R.  Co.  165  HI. 
510,  36  L.  K  A.  97,  46  N.  E.  520, 

(2)  The  use  of  a  public  street  in  the  city 
of  Chicago  for  the  purpose  of  furnishing  ad- 
ditional facilities  for  travel  or  transporta- 
tion by  a  street-railway  company  will  not 
be  enjoined  at  the  suit  of  an  abutting 
owner. 

( a )  The  remedy  for  the  unlawful  use  of  a 
public  street  in  the  city  of  Chicago  is  by  in- 
formation in  chancery  by  the  attorney  gen- 
eral, or  by  bill  in  chancery  by  the  city. 
Moses  V.  Pittsburgh,  Ft.  W.  d  C.  R.  Co.  21 
111.  510;  Peoria  d  R.  I.  R.  Co.  v.  Schertz, 
84  111.  135 ;  Corcoran  v.  Chicago,  M.  d  N.  R. 
Co.  149  111.  291,  37  N.  E.  68;  Doane  v.  Lake 
Street  Elev.  R.  Co.  165  111.  510,  36  L.  R.  A. 
97,  46  N.  E,  520;  Bond  v.  Pennsylvania  Go. 
171  111.  508,  49  N.  E.  645;  Blodgett  v. 
Northwestern  Elev.  R.  Co.  26  G.  C.  A.  21, 
53  U.  S.  App.  284,  80  Fed.  601;  Coffcen  v. 
Chicago,  M.  d  St.  P.  R.  Co.  28  C.  C.  A.  274, 
53  U.  S.  App.  673,  84  Fed.  46 ;  Herury  Owns 
d  SoTis  Mfg.  Co.  V.  St.  Louis,  K.  d  N.  W.  R. 
Co.  113  Mo.  308,  18  L.  R.  A.  339,  20  S.  W. 
658;  Hobart  v.  Milwaukee  City  R.  Co.  27 
Wis.  194,  9  Am.  Rep.  461. 

In  addition  to  these  points,  it  was  urged 
in  argument  that,  confessing  in  the  bill  the 
existence  of  an  ordinance,  the  complainant 
is  not  in  a  position  to  question  its  validity, 
or  deny  the  jurisdiction  of  the  common 
council  to  pass  it.  Knox  County  v.  Aspin- 
wall,  21  How.  539,  16  L.  ed.  208;  Bissell  v. 
Jeffersonville,  24  How.  287,  16  L.  ed.  664; 
Pro't^idence  Rubber  Co.  v.  Goodyear,  9  Wall. 
788,  19  L.  ed.  566;  Moicry  v.  Whitney,  14 
Wall.  434,  20  L.  ed.  858;  United  States  v. 
AmeHcan  Bell  Teleph.  Co.  128  U.  S.  315,  32 
L.  ed.  450,  9  Sup.  Ct.  Rep.  90;  TJnited 
States  V.  ;Sfan  Jacinto  Tin  Co.  125  U.  S.  273, 
31  L.  ed.  747,  8  Sup.  Ct.  Rep.  850;  Re  Debs, 
158  U.  S.  564,  39  L.  ed.  1092,  15  Sup.  Ct. 
Rep.  900;  and  Chicago  v.  Rumsey,  87  111. 
348. 

From  the  brief  for  the  appellee  the  fol- 
lowing: 

(1)  Cases  brought  by  abutting  owners  for 
injuries  to  their  abutting  property,  caused 
by  intrusion  of  street  cars  and  tracks  upon 
streets,  are  divided  into  two  classes:  First. 
Cases  wherein  the  abutting  owner,  as  plain- 
tiff, complains  of  an  injury  suffered  in  com- 
mon with  other  abutting  owners  or  with  the 
public.  In  this  class  of  cases  the  complain- 
ing abutting  owner  has  adequate  relief  at 
law,  and  to  this  class  the  eases  cited  by 
counsel,  and  their  argument,  exclusively 
apply.  Second.  Cases  in  which  the  abut- 
ting owner  is  shown  to  suffer  a  special  in- 
jury to  his  property  or  its  use  not  common 
to  other  abutting  owners  or  to  the  public. 
When  it  appears  that  plaintiff  will  suffer 
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a  special  and  irreparable  injury,  equity 
never  refuses  to  furnish  the  remedy  here 
granted  by  the  court  below.  This  distinc- 
tion between  these  two  classes  of  cases  is 
clearly  defined  in  Doane  v.  Lake  Street 
Elev.  R.  Co.  165  111.  510,  36  L.  R.  A.  97,  46 
N.  E.  520.  In  Chicago  d  W,  I.  R.  Co.  v. 
General  Electric  R.  Co.  79  111.  App.  669,  the 
distinction  was  recognized,  and  relief  by  in- 
junction granted.  The  same  distinction  in 
Cincinnati  &  8,  G.  Ave.  Street  R.  Co.  v. 
CnmmingsvillCy  14  Ohio  St.  523;  Field  v. 
Burling,  149  111.  656,  24  L.  R.  A.  406,  37  N. 
E.  850';  People  ex  rel.  Moloney  v.  General 
ElectHc  R.  Co.  172  111.  129,  50  N.  E.  158 ; 
Cicero  Lumber  Co.  v.  Cicero,  176  111.  9,  42 
li.  R.  A.  696,  51  N.  E.  768;  Central  City 
Horse  R.  Co.  v.  Ft.  Clark  Horse  R.  Co.  81 
111.  523;  Ligare  v.  Chicago,  139  111.  46,  28 
N.  E.  934;  Frizcll  v.  Rogers,  82  111.  109; 
Rigney  v.  Chicago,  102  III.  72;  Ninth  Ave. 
R.  Co.  V.  yeic  York  Elev.  R.  Co.  7  Daly, 
174;  Keystone  Bridge  Co.  v.  Summers,  13 
W.  Va.  476;  Duhach  v.  Hannibal  d  St.  J.  R. 
Co.  89  Mo.  483,  IS.  W.  86:  McElroy  v. 
Kansas  City,  21  Fed.  257;  Pappctiheim  v. 
Metropolitan  Elev.  R.  Co.  128  N.  Y.  430, 
13  L.  R.  A.  401,  28  N.  E.  518. 

(2)  If  the  injury  amounts  to  a  destruc- 
tion of  the  total  or  substantial  use  of  the 
property,  it  is  equivalent  to  an  actual  tak- 
ing, and  the  question  is  one  of  compensa- 
tion, and  not  consequential  damage^;,  and 
in  such  case  equitable  jurisdiction  may  be 
invoked  for  injunction.  Pumpelly  v.  Green 
Boy  d  M.  Canal  Co.  13  Wall.  106,  20  L.  ed. 
557;  Dodson  v.  Cincinnati,  34  Ohio  St.  276; 
Cooley,  Const.  Lim.  677;  Detroit  City  R. 
Co.  V.  Mills,  85  Mich.  634,  48  N.  W.  1007. 

(3)  A  city,  by  valid  ordinance,  could  not 
thus  destroy  the  use  of  Custom  House  place 
for  access  by  the  shipping  and  teaming  pub- 
lic to  the  froic^ht  hon>?c  of  a  common  carrier. 
U  Gare  v.  Chicago,  139  111.  46,  28  N.  E.  934; 
Pappenheim  v.  Metropolitan  Kiev.  R.  Co. 
128  N.  Y.  436,  13  L.  R.  A.  401,  28  N.  E. 
618;  Newell  v.  Sass,  142  111.  104,  31  N.  E. 
176. 

(4)  The  concpromise  contract  ordinance 
of  1883,  and  its  acceptance  by  the  Western 
Indiana  Company,  vested  in  it  absolute 
property  rights  in  the  streets,  which  can- 
not be  devested  by  the  city,  or  by  appellant 
as  it«  alleged  subsequent  grantee.  By  the 
acceptance  of  this  compromise  ordinance  by 
the  Western  Indiana,  and  its  compliance 
witli  the  terms  therein  recited,  it  became  a 
contract  between  the  parties,  which  cannot 
be  changed,  impaired,  or  abrogated  by  any 
subanquont  ordinance  without  the  consent  of 
the  AVcstern  Indiana.  Carter  v.  Chicago,  57 
111.  28:J;  ril.  Const,  art.  2,  §  13;  U.  S.  Const. 
Amend,  art.  5;  Chicago  d  W.  I.  R.  Co.  v. 
General  EUctric  R.  Co.  79  111.  App.  509; 
Cicero  Lnmhcr  Co.  v.  Cicero,  176  HI.  9,  42 
L.  R.  A.  090,  51  N.  E.  7.i8.  The  validity  of 
this  contract  ordinance  has  been  adjudged 
by  the  supreme  court  of  Illinois.  Chicago 
d  W.  l.  R.  Co.  v.  Dunbar,  100  111.  122;  Chi- 
cago d  W.  I.  R.  Co.  V.  Illinois  C.  R.  Co.  113 
111.  156;  Chicago  v,  Chicago  d  W.  I.  R.  Co. 
106  III.  73. 

(5)  An  ordinance  attempting  to  give  the 
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right  of  a  street  for  a  street  railroad  vith> 
out  the  consent  of  the  majority  of  street 
frontage  is  wholly  void.  Hunt  ▼.  Chica<}<> 
Horse  d  Dummy  R.  Co.  121  III.  638,  13  N. 
E.  176;  Chicago  d  W.  I.  R.  Co.  v.  General 
Electric  R.  Co.  79  111.  App.  569.  If  a  street- 
car track  is  laid  in  the  street  without  such 
consent,  it  is  a  public  nuisance.  McCart- 
ney y.  Chicago  d  E.  R.  Co.  112  111.  611: 
North  Chicago  City  R.  Co.  v.  Lake  Vieic, 
105  111.  207,  44  Am.  Rep.  788;  Metropolitan 
City  R.  Co.  V.  Chicago,  96  111.  620;  Chicaao 
d  E.  I.  R.  Co.  V.  Loeb,  118  111.  216,  59  Am. 
Rep.  341,  8  N.  E.  460.  The  threatened  con- 
struction of  such  a  nuisance  may  be  en- 
joined at  the  suit  of  an  abutting  owner,  if 
such  construction  and  continuance  of  the 
nuisance  would  inflict  substantial  and  mate- 
rial injury  to  his  property  or  its  use. 
Rodney  v.  Herbert,  5  C.  G.  A.  183,  3  U.  S. 
App.  592,  55  Fed.  443 ;  Kavanagh  v.  Mobile 
d  G.  R.  Co.  78  Ga.  803,  4  S.  E.  113;  East 
St.  Louis  V.  O'Flynn,  119  111.  200,  59  Am 
Rep.  795,  10  N.  E.  395;  Smith  v.  McDotall 
148  111.  68,  22  L.  R.  A.  393,  35  N.  E.  141; 
Cicero  Lumber  Co.  v.  Cicero,  176  111.  9,  42 
L.  R.  A.  606,  51  N.  E.  758;  Chicago  d  W.  I. 
R.  Co.  V.  General  Electric  R.  Co.  79  III.  App. 
569. 

(6)  An  alleged  ordinance  may  be  at- 
tacked for  want  of  power  or  jurisdiction  in 
the  city  council  to  pass,  in  any  proceeding 
where  it  is  offered  to  justifv  a  trespass, 
llurd.  Rev.  Stat.  (111.)  1898,  chap.  24.  «  90; 
Hunt  V.  Chicago  Horse  d  Dummy  R.  Co.  121 
111.  038,  13  N.  E.  176;  Roberts  v.  Boston,  19 
Ohio  St.  78;  Hayes  v.  Jones,  27  Ohio  St, 
219;  Mulligan  v.  Smith,  59  Cal.  200:  Og'ha 
City  V.  Armstrong,  168  U.  S.  224,  42  L.  eti. 
444*;  18  Sup.  Ct.  Rep.  98;  Zeiglcr  v.  Hop- 
kins, 117  U.  S.  687,  29  L.  ed.  1020,  6  Snp. 
Ct.  Rep.  919;  Page  v.  Baltimore,  34  Mi. 
558;  Baltimore  v.  Radecke,  49  Md.  217,  33 
Am.  Rep.  239 ;  Covington  v.  Nelson,  35  Ind. 
532;  Phillipps,  Ev.  1st  ed.  Cowen  &  H. 
notes,  801 ;  New  Orleans  Waterurorks  Co. 
v.  New  Orleans,  164  U.  S.  481,  41  L.  ed.  523, 
17  Sup.  Ct.  Rep.  161;  Metropolitan  City  i?. 
Co.  V.  Chicago,  96  111.  620;  Damp  v.  Dam, 
29  Wis.  419;  Dows  v.  Chicago,  11  Wall.  lOi?, 
20  L.  ed.  65;  Sharpe  v.  Speir,  4  Hill,  76; 
Bonaparte  v.  Camden  d  A.  R.  Co.  BaUiw. 
2Uo,  Fed.  Cas.  No.  1,617;  Ericin  v.  fulk, 
94  Ind.  235. 

Argued  before  Woods  and  Jenkins.  Cir- 
cuit Judges,  and  Seainan,  District  Judfre. 

Messrs.  Thomas  A.  Moran  and  Edwin 
Walker,  with  Mr.  Ferdinand  Gosi,  for 

appellant: 

The  facts  charged  in  the  bill  of  complaint 
do  not  make  even  a  prima  facie  case  for  an 
injunction  restraining  the  defendant  from 
constructing  or  operating  its  street  railwar 
in  Custom  House  place  from  12th  to  14th 
street. 

The  construction  and  operation  of  a  street 
railway  in  a  public  street  imposes  no  new 
servitude  upon  the  land,  but  such  use  of  the 
street  is  but  another  mode  of  using  it  for 
public  travel,  and  is  entirely  consistent 
with  the  objects  and  purposes  for  which 
streets  are  opened  and  lised  by  the  public. 
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Corcoran  ▼.  Chicago,  M,  d  N.  R.  Co.  149 
ni.  291,  37  N.  E.  68;  Chicago,  B,  &  Q.  R. 
Co.  V.  West  Chicago  Street  R.  Co.  156  111. 
255,  29  L.  R.  A.  485,  40  N,  E.  1008;  Bond  v. 
Ptnnsylvania  Co.  171  111.  508,  49  N.  E.  545. 

If  a  railway  coDipany  is  proceeding  to 
construct  its  road  in  the  public  strceta  of 
a  city  v.ithout  a  valid  ordinance,  that  fact 
will  not  authorize  equitable  relief  by  in- 
junction. The  public  authorities  are  the 
proper  complaining  parties. 

Blodgctt  V.  Northwestern  Elev.  R.  Co.  26 
C.  C.  A.  21,  53  U.  S.  App.  284,  80  Fed.  601 ; 
Voffecn  V.  Chicago,  M.  d  St.  P.  R.  Co.  28  C. 
C.  A.  274,  53  U.  S.  App.  673,  84  Fed.  46. 

The  loss,  if  any,  will  be  sustained  by  the 
complainant's  patrons  or  shippers  of 
freight,  by  reason  of  the  increased  conges- 
tion. It  is  true  that  the  complainant  fears 
that  in  ease  of  such  increased  delay  or  cou- 
geitiou  the  patrons  of  its  road  will  seek  some 
oiher  line  of  transportation;  but  this  is  a 
mere  conclusion,  without  any  statement  of 
facts  upon  which  relief  in  equity  could  be 
pre<licated. 

High,  Inj.  §  34;  Illinois  C.  R.  Co.  v.  Chi- 
wpo,  138  III.  453,  28  N.  E.  740;  Jones  v. 
Haron  d  B.  /?.  Co.  39  Ga.  138;  McHcnry  v. 
Jctcctf,  90  N.  Y.  58;  Holdrcge  v.  Oicynne, 
18  N.  J.  Eq.  26;  10  Enc.  PI.  &  Pr.  p.  934; 
Lake  Shore  d  M.  8.  R.  Co.  v.  Chicago  d  W. 
I.  A  Co.  100  111.  21. 

.lfe**rs.  B.  C.  Field  and  G.  W.  Kret- 
timser  for  appellee. 

Woods,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

In  Doane  v.  Lake  Street  Elev.  R.  Co.  165 
HI.  510,  .36  Lr.  R.  A.  97,  46  N.  E.  520,  there 
was  no  question  of  irreparable  injury. 
After  a  ro'iew  of  earlier  cases  it  was  there 
said: 

'The  principle  is  that,  the  abutting  prop- 
erty owner  having  a  complete  remedy  at 
law,  a  court  of  equity  will  not,  upon  his  al- 
leviation that  the  ordinance  authorizing  the 
construction  is  illegal,  enjoin  the  defendant 
from  proceeding  until  the  question  of  ille- 
gality can  be  litigated  and  determined,  but 
Till  remit  him  to  his  action  at  law." 

This  does  not  say,  and  manifestly  does 
not  imply,  that  there  may  not  be  cases  in 
which  the  remedy  at  law  would  be  inade- 
quate. That  must  always  be  a  question  of 
hf'U  which  it  is  inconceivable  that  the  court 
^ould  undertake  to  determine  once  for  all, 
as  if  it  were  matter  of  law;  and  that  the 
<^jurt  had  no  such  intention  is  demonstrated 
by  the  quotations  made  from  the  opinions  in 
/>.  tf.  Osborne  d  Co.  v.  Missouri  P.  R.  Co. 
147  U.  S.  253,  37  L.  ed.  155,  13  Sup.  Ct. 
Kf-p.  299,  a  nd  Morrw  d  E.  R.  Co.y.Prudden, 
20  X.  J.  Eq.  530,  where  the  right  to  equit- 
able relief  in  such  cases  if  the  remedy  at 
law  be  in  fact  inadequate  is  distinctly  rec- 
<^ze<l.  Such  is  unquestionably  the  well- 
e^tahlished  doctrine,  and  no  decision,  not 
explicit  in  its  terms,  should  be  made  by  con- 
stmetion  or  interpretation  to  declare  the 
rontrary.  Only  w^hen  the  remedy  at  law  is 
clearly  adequate  can  it  be  justly  said,  as  in 
the  Doane  Case  it  was  said  of  the  rule  there 
declared:  "And  this,  it  seems  to  us,  is  a 
ML.R.  A. 


just  and  reasonable  rule,  the  enforcement  of 
which  will  protect  the  rights  of  all  parties 
interested."  In  the  same  context  it  was 
added:  "While,  therefore,  the  private  own- 
er is  entitled  to  have  all  his  property  rights 
fully  protected,  that  right  should  be  accord- 
ed him,  if  possible,  by  a  remedy  which  will 
not  unnecessarily  injure  others,  and  render 
impossible  the  construction  and  operation  of 
necessary  facilities  for  public  travel."  The- 
plain  implication  from  this  is  that,  if  full 
protection  of  all  property  rights  is  not  pos- 
sible in  an  action  at  law,  the  remedy  may 
)>e  sought  in  equity,  though  at  the  expense 
of  delay  or  defeat  of  a  project  prosecuted 
under  a  pretense  of  authority  not  in  fact 
possessed.  In  none  of  the  earlier  cases  re- 
ferred to  in  the  Doane  opinion  was  there  » 
showing,  though  in  one  case,  perhaps,  there 
was  an  allegation,  of  irreparable  injury. 
In  the  Patterson  Case,  75  111.  588,  to  which 
special  importance  was  given,  the  damage, 
alleged  to  be  one  half  the  value  of  the  prop- 
erty, was,  of  course,  recoverable  at  law,  and 
in  that  respect  the  bill  was  declared  demur- 
rable according  to  the  decision  at  the  same 
term  in  the  Stetson  Case,  75  111.  74.  The 
further  ground  of  complaint  that  the  rail- 
way company  had  not  been  granted  power 
by  the  common  council  to  cross  the  street 
upon  which  the  lot  and  house  of  the  com- 
plainant fronted  was  treated  separately,  and 
in  respect  thereto  it  was  deemed  "sufficient 
to  say  that  the  fee  of  the  streets  is  in  the 
city,  and  it  has  the  power  to  control  and 
regulate  their  use,  and  any  such  excess  of 
authority  in  the  use  of  a  street  as  is  here 
claimed  must  be  left  to  be  redressed  by  the 
public  authority;  and,  equity  should  not,  in 
such  a  case,  at  the  suit  of  a  private  individ- 
ual, enjoin  the  operating  of  a  railroad."  It 
was  with  reference  to  this  expression  that 
it  was  said  in  the  Doane  Case:  "If,  as 
contended,  the  abutting  owner  can  also- 
maintain  a  bill  on  the  same  ground, — that 
is,  the  building  of  the  road  is  without  the 
valid  consent  of  the  city, — then  the  lan- 
guage of  the  Patterson  Case  [quoting  it] 
must  be  overruled,  and  the  authorities  above 
cited  as  to  the  remedy  by  the  attorney  gen- 
eral or  city  qualified."  This,  it  is  clear, 
has  no  application  when  the  ground  of  the 
action  is  irreparable  injury,  and  the  aver- 
ment of  an  invalid  ordinance  is  made — as  in 
equity  pleading  it  must  be — for  the  pur- 
pose of  anticipating  and  avoiding  a  defense 
or  justification  under  the  ordinance. 

But  it  is  said  that  in  Coffeen  v.  Chicago, 
M.  d  S.  P.  R.  Co.  28  C.  0.  A.  274,  63  U.  S. 
App.  673,  84  Fed.  46,  this  court  has  declared 
the  doctrine  of  the  Doane  Case  applicable  to 
a  state  of  facts  essentially  the  same  as  that 
now  presented.  The  resemblance  between 
that  case  and  this  is  only  superficial,  and 
there  was  no  real  ground  for  the  suggestion 
made  below  of  an  apparently  "contradictory 
state  of  the  law  in  this  circuit."  The  bill 
in  the  Coffcen  Case,  after  alleging  the  facts, 
charged  an  irreparable  injury,  but  in  the 
statement  of  tlic  case  it  was  treated  as 
showing  "that  the  construction  and  use  of 
the  proposed  switch  will  cause  special  in- 
jury," and  the  facts  disclosed  did   show  a 
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case  of  special,  and  therefore  actionable,  in- 
iury,  but  not  of  a  character  which  could  not 
be  determined  and  compensated  in  an  action 
at  law.  The  proposed  switch  was  to  be  lo- 
cated, not  in  the  middle  of  the  street,  but 
on  the  opposite  side  from  the  premises  of 
the  complainant.  It  was  called  a  private 
switch,  and  was  to  be  used  only  for  the  pur- 
poses of  a  single  establishment,  and  those 
purposes  there  was  no  reason  to  believe 
might  not  be  accomplished  at  such  hours 
and  in  such  a  manner  as  to  cause  little  in- 
terference with  the  customary  uses  of  the 
premises  of  the  complainant.  The  dispute 
in  the  case  was  not  in  respect  to  the  charac- 
ter or  amount  of  the  damages,  further  than 
to  show  an  actionable  injury,  but  whether, 
the  switch  being  for  private  uses,  the  city, 
under  any  circumstances,  could  authori^  it 
to  be  laid  in  the  street.  The  holding  was 
that  it  was  so  far  of  a  public  character  as 
to  be  "a  proper  subject  of  municipal  regula- 
tion," and  the  case  therefoi'e  within  the  doc- 
trine of  the  Downe  Case,  and  the  validity  of 
the  ordinance  questionable  *'on  the  ground 
alleged  [want  of  a  petition  by  abutting 
owners]  only  by  information  brought  by  the 
attorney  general  or  other  officer  acting  in 
the  name  of  the  people  of  the  state,  or  by  a 
bill  for  injunction  brought  by  the  city." 
While  it  is  added  "that  the  construction 
and  use  of  the  switch  cannot  be  restrained 
at  the  suit  of  an  owner  of  abutting  proper- 
ty," that  is  to  be  understood  as  qualified  by 
the  preceding  words  in  the  same  sentence, 
"on  the  ground  alleged,"  and  has  no  bear- 
ing upon  the  right  to  equitable  relief  in  fa- 
vor of  one  who  is  threatened  with  an  ir- 
reparable mischief.  Any  suggestion  that  one 
60  threatened  may  seek  aid  through  the  at- 
torney general,  besides  being  in  itself  im- 
practicable, is  foreclosed  by  the  decision  of 
the  supreme  court  of  the  state  that  a  suit 


prosecuted  by  the  attorney  general  for  pri- 
vate or  individual  benefit  should  be  dis- 
missed on  that  ground.  People  ex  rel.  Mo- 
lonei/  V.  General  Electric  R,  Co,  172  III.  129, 
60  N.  E.  158.  If,  therefore,  the  resort  of 
the  individual  to  equity  for  relief  against 
an  irreparable  wrong  is  forbidden  in  such 
cases,  then  tliere  is  no  remedy  whatever  be- 
yond what  may  be  recovered  in  an  action 
at  law, — confessedly  inadequate  in  any 
event,  and  in  supposable  cases  of  insolvent  or 
otherwise  irresponsible  defendants  totally 
unavailing. 

llie  contention  that  the  ordinance  par- 
takes of  the  nature  of  an  adjudication,  and 
therefore  its  validity  cannot  be  denied  in 
such  a  suit,  is  only  another  way  of  assert- 
ing the  inadmissible  proposition  that  the 
injured  party  shall  have  no  means  of  relief. 
The  citations  in  favor  of  the  proposition  do 
not  support  it,  and  the  precedents  to  the 
contrary,  as  well  as  tlie  necessity  for  just 
and  convenient,  not  to  say  possible,  modes 
of  procedure,  warrant  its  rejection.  It  is 
true  that  the  injuiy  here  complained  of  is 
consequential,  but  that,  instead  of  being 
also  remote  and  therefore  not  actionable,  it 
is  so  far  immediate,  direct,  and  special  as 
to  be  the  subject  of  relief,  either  at  law  or 
in  equity,  according  to  the  circumstances,  is 
clear  {Jiigney  v.  Chicago,  102  111.  72;  Chi- 
cago V.  Baker,  30  C.  C.  A.  364,  58  U.  S.  App. 
m\  86  Fed.  753,  39  C.  C.  A.  318,  98  Fed. 
830)  ;  and  that,  under  the  circumstances 
shown,  relief  at  law  would  be  inappropriate 
and  inadequate  is  sufficiently  clear,  and  is 
not  understood  to  be  disputed. 

Leaving  the  questions  involved  open  for 
further  consideration  at  the  final  hearing, 
the  order  below  is  affirmed. 

Rehearing  denied. 


KANSAS  SUPREME  COURT. 


■GERMAN     INSURANCE     COMPANY     of 
Freeport,  Illinois,  Plff.  in  Err., 

V, 

George  E.  RUSSELL  et  at. 

( Kan ) 

•♦Where  a  policy  of  InMnraiice  oontalnii 
a  eondltlon  that,  If  the  buildings  Insured 
"be  or  become  vacant  or  unoccupied  .  .  . 
without  consent  Indorsed  hereon,  .  .  . 
then  in  each  and  every  one  of  the  above 
cases   this   entire    policy    shall    be   null    and 

•Ilendnote  by  Greene,  J. 


void,"  and  It  Is  shown  that  the  buildlnps 
were  permitted  to  l)ecome  vacant  and  unoc- 
cupied without  the  knowledge  or  consent  of 
the  company,  and  so  remained  for  a  period  of 
twelve  days,  but  were  reoccupled  before  any 
loss  was  sustained, — Held,  that,  when  the 
property  became  vacant  and  unoccupied 
without  the  consent  of  the  Insurance  com- 
pany the  policy  became  immediately  for- 
feited ;  further,  held,  that  reoccupancy  be- 
fore the  loss  occurred  did  not  revive  the  for- 
feited policy. 

(July  S,  1902.) 


Note. — For  other  cases  In  this  series  as  to 
conditions  against  vacancy  or  nonoccupancy  In 
insurance  policies  generally,  see  note  to  Hal- 
pin  V.  Insurance  Co.  of  N.  A.  (N.  Y.)  8  L.  R. 
A.  79;  Continental  Ins.  Co.  v.  Kyle  (Ind.)  9 
L.  R.  A.  81,  and  note;  Limburg  v.  German  F. 
Ins.  Co.  (Iowa)  23  L.  R.  A.  99;  Moody  v. 
Amazon  Ins.  Co.  (Ohio)  26  L.  R.  A.  314 ;  Ag 
ricultural  Ins,  Co.  v.  Hamilton  (Md.)  30  L.  R. 
A.  633;  Home  Ins.  Co.  v.  Mendenhali  (111.)  36 
^8  L.  R.  A. 


L.  R.  A.  374  ;  and  Home  Ins.  Co.  ▼.  Hancock 
(Tenn.)   52  L.  R.  A.  665. 

For  a  case  holding  that  insured  may  recover 
under  a  policy  providing  that  it  shall  be  void 
if  any  change  talzes  place  in  the  location  of  the 
property  without  written  consent,  for  the  loss 
of  goods  at  a  place  to  which  they  were  re- 
moved with  the  insurer's  consent,  notwith- 
standing their  previous  removal  to  another  lo- 
cation without  such  consent,  see  Ohio  Farmers* 
Ins.  Co.  V.  Burget  (Ohio)  55  L.  R.  A.  825. 
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ERROR  to  the  District  CJourt  for  Leaven- 
worth County  to  review  a  judgment  in 
favor  of  plaintiffs  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
fire  insurance  policy.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Mettitrs.  N.  E.  Vaa  Tvyl  and  Quinton 
&  QuintoiL  for  plaintiff  in  error. 

Messrs.  Jolrn  H.  Atwood  and  William 
W.  Hooper,  for  defendants  in  error: 

Where  an  application  contains  a  large 
number  of  answers  which  are  incorporated 
by  reference  to  the  policy  and  termed  "war- 
ranties" therein,  a  breach  of  any  of  these 
warranties,  or  falsity  of  the  statements, 
must  be  alleged  specially;  and  it  must  be 
alleged  specially  which  answer  or  statement 
is  false,  and  wherein  it  is  false. 

Oirard  F,  Ins.  Co.  v.  Boulden  (Ala.)  H 
So.  773;  German  Ins.  Co.  v.  Hunter  (Tex. 
Civ.  App.)  32  S.  W.  344;  American  Em- 
ploijers*  Liability  Ins.  Co.  v.  Barr,  16  C.  C. 
A.  51,  32  U.  S.  App.  444,  68  Fed.  873. 

Clauses  in  insurance  policies,  etc.,  de- 
scribing "present  occupancy"  and  use,  are 
not  warranties  for  the  future. 

13  Am,  &  Eng.  Enc.  Law,  2d  ed.  p.  264 ; 
Vnifm  Mut.  L.  Ins.  Co.  v.  Mowry,  96  U.  S. 
544,  24  L.  ed.  674;  1  Wood,  Fire  Ins.  §  93; 
Mapara  F.  Ins.  Co.  y.  Johnson,  4  Kan.  App. 
10,  45  Pac.  789;  Slohodisky  v.  Phenix  Ins. 
ro.  53  Xcb.  816,  74  N.  W.  270;  Browning  v. 
Home  Ins.  Co.  71  N.  Y.  508,  27  Am.  Rep. 
i>6;  Woodruff  v.  Imperial  F.  Ins.  Co.  83  N. 
Y.  133;  Hart  v.  Niagara  F.  Ins.  Co.  9  Wash. 
620.  27  L.  R.  A.  86,  38  Pac.  214. 

The  prohibition  of  alteration  and  repairs 
without  notice  is  not,  as  a  rule,  taken  liter- 
ally; nor  is  the  assured  thereby  prevented 
from  making  such  repairs  as  are  necessary 
and  incidental  to  the  use  of  his  property. 

13  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  289. 

Courts  will  not  declare  a  forfeiture  until 
it  appears  that  the  facts  upon  which  such 
forfeiture  is  based  cannot  be  reasonably 
construed  othenvise. 

16  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  863 ; 
McMaster  v.  New  York  L.  Ins.  Co.  78  Fed. 
33;  Knickerbocker  L.  Ins.  Co.  v.  Norton,  96 
U.  S.  234,  24  L.  ed.  689;  New  York  L.  Ins. 
Co.  V.  Eggleston,  06  U.  S.  572,  24  L.  ed.  841; 
Thompson  v.  Knickerbocker  L.  Ins.  Co.  104 
U.  S.  252,  26  L.  ed.  765;  Clatf  v.- Phoenix 
Ins.  Co.  07  Ga.  44,  25  S.  E.  417. 

The  question  as  to  whether  the  premises 
were  vacant  or  unoccupied  was  properly 
submitted  to  the  jury. 

Moody  v.  Amazon  Ins.  Co.  52  Ohio  St. 
12,  26  L.  R.  A.  313,  38  N.  E.  1011;  11  Enc. 
PI.  A  Pr.  p.  432,  note  3 ;  Home  Ifis.  Co.  v. 
Mendenhall,  1(54  111.  458,  36  L.  R.  A.  374, 
45  N.  E.  1078;  Campbell  v.  Preferred  Mut. 
Acci,  Asso.  172  Pa.  561,  33  Atl.  564;  Sehrt- 
Patterson  Milling  Co.  v.  Myrick,  63  Kan. 
SS7,  66  Pac.  647;  Atchison,  T.  A  8.  F.  It. 
^•o.  T.  Sivarts,  58  Kan.  235,  48  Pac.  953 ; 
Hinckley  v.  Germania  F.  Ins.  Co.  140  Mass. 
30,  54  Am.  Ren.  445,  1  N.  E.  737. 

In  cases  of  this  kind  there  can  be  no  defi- 
nite rule  laid  down,  but  each  case  must  de- 
pend lai^ely  upon  its  own  facts  as  to  the 
character  and  nature  of  the  occupancy. 

Phoenix  Ins.  Co.  v.  Tucker,  92  111.  64,  34 
WL.R.  A. 


Am.  Rep.  106;  Shackelton  v.  Sun  Fire  Of- 
fice, 55  Mich.  288,  54  Am.  Rep.  379,  21  N. 
W.  343;  Omaha  F.  Ins.  Co.  v.  Sinnott,  54 
Neb.  522,  74  N.  VV.  955;  Worlcy  v.  State 
l7is.  Co.  91  Iowa,  150,  59  N.  W.  16;  Mc- 
Munay  v.  Capital  Ins.  Co.  87  Iowa,  453,  54 
N.  W.  354;  Springfield  F,  d  M.  Ins.  Co.  v. 
McLimans,  28  Neb.  846,  45  N.  W.  171; 
Stupetski  V.  Transatlantic  F.  Ins.  Co,  43 
Mich.  373,  38  Am.  Rep.  195,  5  N.  W.  401; 
Ho7nc  Ins.  Co.  v.  Wood,  47  Kan.  521,  28 
Pac.  167 ;  Hill  y.  Ohio  Ins.  Co.  99  Mich.  466, 
58  N.  W.  359. 

Greene,  J.,  delivered  the  opinion  of  the 
couit: 

This  action  was  brought  on  an  insurance 
policy,  for  the  loss  of  a  residence  destroyed 
by  fire. 

'  The  plaintiff  below  in  his  application 
stated  that  the  property  was  occupied  at  the 
time  as  a  dwelling  for  himself  and  family. 
The  policy,  among  others,  contained  the  fol- 
lowing condition:  *'Thi8  insurance  con- 
tract is  based  upon  the  representations  con- 
tained in  the  assured's  application  of  even 
number  herewith,  and  which  the  assured 
has  signed  and  permitted  to  be  submitted  to 
the  company,  and  which  is  made  a  warran- 
ty and  a  part  hereof;  and  it  is  stipulated  and 
agreed  that  if  any  false  statements  are 
made  in  said  application,  or  if  the  assured, 
without  written  permission  hereon,  shall 
now  have  or  hereafter  make  or  procure  any 
other  contract  of  insurance,  whether  valid 
or  notj  or  if  the  above-mentioned  building 
be  or  become  vacant  or  unoccupied,  or  be 
used  for  any  other  purpose  than  is  men* 
tioned  in  said  application,  without  consent 
indorsed  hereon,  .  .  .  then  in  each  and 
every  one  of  the  above  cases  this  entire  pol- 
icy shall  be  null  and  void."  Within  a  year 
after  procuring  the  policy  the  assured  and 
his  family  removed  from  the  property, 
which  was  situated  in  the  city  of  Leaven- 
worth, and  moved  to  the  city  of  Lansing, 
where  they  have  ever  since  resided.  From 
the  time  the  property  was  vacated  by  the 
assured,  it  had  been  continuously  occupied 
by  his  tenants,  until  the  1st  day  of  Decem- 
ber, 1896,  when  the  tenant  then  in  posses- 
sion vacated;  thereafter,  it  was  vacant  and 
unoccupied  until  the  12th  day  of  Dpcerabpr. 
On  the  13th  or  14th  day  of  Decpmbor,  the 
plaintiff  commenced  making  repairs  on  the 
building,  going  from  his  home  in  Lansing, 
working  on  the  property  during  the  day, 
and  returning  in  the  evening.  This  contin- 
ued until  the  17th;  thereafter,  he  and  his 
stepson,  who  was  assisting  him,  slept  in  the 
house,  until  and  including  the  night  of  the 
'21st.  Tliore  was  some  old  furniture,  of  no 
special  value,  in  the  house,  which  had  been 
left  by  the  assured  when  he  moved  to  Lan- 
sing. They  had  provisions,  did  their  own 
co(.king.  and  ate  in  the  house.  On  Decem- 
ber 22d,  the  assured  became  sick,  and  he 
and  his  stepson  returned  to  their  home  in 
Lansing.  He  did  not  again  return  to  the 
premises  until  after  the  lire,  which  occurred 
on  the  night  of  the  2Gth  of  December,  1896, 
and  there  is  no  evidence  in  the  record  that 
any    person   representing  him  was   at  the 
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house  after  December  22d.  The  defenses  to 
ma  action  were:  (1)  That  the  conditions 
and  stipulations  in  the  application  were 
warranties,  on  the  part  of  the  assured,  one 
of  which  was  that  the  house  at  the  time 
was  occupied  as  a  dwelling  by  himself  and 
family.  It  is  contended  that  when  tlie  as- 
sured removed  from  the  house,  and  rented 
it  to  a  tenant,  this  was  a  violation  of  this 
warranty,  and  forfeited  the  policy.  (2) 
The  property  having  become  vacant  on  the 
Ist  day  of  December,  fimd  so  remaining  until 
the  12th  day  of  that  month,  without  tlie 
consent  of  the  insurance  company  indorsed 
on  the  policy,  the  policy  became  immediate- 
ly forfeited,  null  and  void,  and  the  company 
released  from  liability,  although  the  prem- 
ises may  have  been  thereafter,  and  prior  to 
the  fire,  reoccupied.  (3)  That  the  property 
became  vacant  on  December  1st,  and  so  re- 
mained until  it  was  destroyed  by  fire,  and 
for  this  reason  the  company  was  not  liable. 
At  the  trial  the  plaintiffs  recovered  judg- 
ment, and  the  defendant  prosecutes  this  pro- 
ceeding. For  the  purposes  of  this  opinion, 
we  shall  treat  the  property  as  if  it  was  oc- 
cupied when  the  fire  occurred.  The  state- 
ment in  the  application  that  the  property 
was  then  occupied  by  the  assured  as  a 
dwelling  for  himself  and  family  is  not  a 
warranty  that  it  shall  continue  to  be  so 
occupied.  It  is  only  a  warranty  of  the  sit- 
uation at  the  time  the  insurance  is  effected. 
May,  Ins,  §§  247,  248. 

It  i^  conceded  that,  from  the  1st  to  the 
12th  of  December,  the  property  was  vacant 
and  unoccupied  without  the  consent  of  the 
insurance  company  having  been  indorsed  on 
the  policy,  and  in  fact  without  its  knowl- 
edge. The  important  question  is.  Did  this 
vacancy  terminate  the  policy,  or  was  the 
policy  only  suspended  during  this  time,  and 
again  revi^■ed  upon  a  reoccupancy  ?  We  are  of 
the  opinion  thal^  imder  the  conditions  of  the 
policy,  it  was  forfeited  when  the  property  be- 
came vacant  and  unoccupied  without  the  con- 
sent of  the  company  indorsed  on  the  policy, 
and  that  bo  revival  thereof  could  take  place 
without  the  consent  of  the  insurance  com- 
pany. The  plain  and  imambiguous  lan- 
guage of  the  condition  in  the  policy,  that, 
"if  the  above-mentioned  buildixig  be  or  be- 
come vacant  or  unoccupied  .  .  .  with- 
out consent  indorsed  hereon,  .  .  .  then 
in  each  and  every  one  of  the  above  cases  this 
entire  policy  shall  be  null  and  void,"  pre- 
cludes an  interpretation  or  construction 
that  the  policy  should  only  be  suspended 
during  nonoccupancy,  and  revived  again  up- 
on reoccupancy.  When  a  contract  stipu- 
lates that  it  shall  become  void  upon  the 
happening  of  an  event,  and  such  event  is 
brought  about  by  one  of  the  parties  there- 
to, the  contract  as  to  such  party  is  imme- 
diately terminated,  and  cannot  by  his  acts, 
without  the  consent  of  the  other  party,  be 
revived  or  vitalized.  We  have  no  concern 
witli  the  reasons  that  suggested  this  provi- 
sion. The  parties  might  have  had  such  a 
contract  of  insurance  as  they  could  have 
agreed  upon,  and,  as  they  did  agree  upon 
this  one,  the  court  has  nothing  to  do  but 
give  to  the  language  used  its  plain  and  oh- 
58  L.  R.  A. 


vioua  meaning.  To  us  it  appears  beyond 
dispute  that^  when  tlie  assured  allowed  his 
property  to  become  vacant  and  unoccupied 
without  the  consent  of  the  company  in- 
dorsed on  its  policy,  the  policy  by  its  terms 
became  null  and  void,  and  it  was  not  with- 
in his  power  thereafter,  without  the  consent 
of  the  company,  to  reinstate  il;. 

In  Burlington  Ins.  Co.  v.  Oihhons,  43- 
Kan.  15,  22  Pac.  1010,  an  action  on  an  in- 
surance policy  containing  a  provision  sub- 
stantially like  the  one  before  us,  where  the 
property  became  vacant  and  unoccupied 
without  the  consent  of  the  insurance  com- 
pany and  while  in  this  condition  was  con- 
sumed by  fire,  it  was  held  that  the  company 
was  not  liable.  There  are  no  exceptions  in 
the  authorities  to  the  principle  announced 
in  that  case.  These  decisions  can  only  be 
sustained  upon  the  ground,  although  not  al- 
ways stated,  that,  when  the  property  be- 
came vacant  in  violation  of  the  condition 
of  the  policy,  the  policy  became  immediate- 
ly forfeited.  The  courts  deciding  these- 
cases  did  not  commit  the  folly  of  interpo- 
lating into,  or  adding  to,  Uie  policies  be- 
fore them,  a  condition  that  the  insurer's 
liability  was  suspended  during  the  period 
of  nonoccupancy,  and  revived  again  upon 
reoccupancy.  The  parties  themselves  could 
have  expressed  this  condition  if  it  had  been 
intended.  In  Oirard  F.  d  M.  Ins.  Co.  v. 
Uebard,  95  Pa.  45,  49,  the  policy  sued  upon 
contained  the  following  conditions:  "If 
the  property  be  sold  or  transferred,  or  any 
change  takes  place  in  title  or  possession, 
whether  by  legal  process  or  judicial  decree, 
or  voluntary  transfer  or  conveyance,  or  if 
this  policy  shall  be  assigned  before  a  loss 
without  the  consent  of  the  company  in- 
dorsed hereon  .  .  .  then  and  in  every  such 
case  this  policy  shall  be  void."  The' court 
said:  "Tne  express  terms  of  the  contract 
avoided  the  policy  if  either  the  property  in- 
sured was  transferred,  or  the  policy  as- 
signed, without  the  consent  of  the  company 
indorsed  upon  the  policy.  It  is  not  enough 
that  notice  of  the  transfer  in  the  one  case, 
or  the  assignment  in  the  other,  be  given  to- 
the  company.  The  contract  requires  that, 
in  addition  to  the  notice,  the  consent  of  the 
company  must  be  obtained,  and  must  be  in- 
dorsed on  the  policy.  Tlie  duty  of  procur- 
ing these  things  to  be  done  rests  with  the 
assured.  If  he  fails  in  his  efforts,  or  neg- 
lects to  comply  with  the  whole  of  the  re- 
quirements, the  contract  is  at  an  end  by 
force  of  its  own  terms."  In  the  case  of 
Moore  v.  Plujenix  Ins.  Co.  62  N.  H.  240,  it 
was  held  that  "a  policy  rendered  void  by 
the  violation  of  a  condition  that  the  insured 
building  shall  not  be  unoccupied  for  a  pe- 
riod of  more  than  ten  days  without  the  in- 
surer's consent  indorsed  on  the  policy  is  not 
revived  by  the  subsequent  occupation  of 
the  building."  In  the  above  case  the  build- 
ing was  occupied  at  the  time  of  the  fire,  al- 
though it  had  been  vacant  more  than  ten 
days  at  one  time  prior  to  the  fire.  On  page 
24(),  the  court  uses  this  language:  "The 
strict  and  literal  meaning  of  the  stipula- 
tion that  the  policy  shall  be  void  if  tiie- 
premises  remain  unoccupied  more  than  ten* 
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days  is  not  that  tbe  insurance  will  be  sus- 
pended merely  during  nonoccupation  after 
the  ten  days,  and  win  revive  when  occupa- 
tion is  resumed.  In  ordinary  speech,  a 
void  policy  is  one  that  does  not,  and  will 
not,  insure  the  holder^  if  the  insurer  sea- 
sonably asserts  its  invalidity.  It  might  be 
arofued  that  this  clause  should  be  so  con- 
strued as  to  accomplish  no  more  than  the 
purpose  for  which  it  was  inserted;  that  its 
sole  purpose  was  to  protect  the  insurer 
against  tiic  risk  resulting  from  nonoccupa- 
tion;  and  that,  if  this  risk  was  terminated 
by  reoccupation,  the  parties  intended  the 
insurance  should  be  suspended  only  during 
the  existence  of  the  cause  of  a  risk  which 
the  company  did  not  assume.  On  the  other 
hand,  it  might  be  argued  that  such  an  in- 
tention w^ould  have  been  manifested  by 
words  specially  and  expressly  providing  for 
a  suspension  and  resumption  of  the  insur- 
ance, and  would  not  have  been  left  to  be 
inferred  from  the  general  agreement  that 
the  policy  should  be  void;  that  a  final  ter- 
mination of  the  insurance  at  the  end  of  ten 
days  of  nonoccupation  is  plainly  expressed 
by' the  provision  that  the  policy  shall  then 
be  void;  and  that  the  parties  would  not 
think  it  necessary  to  go  further,  and  provide 
that  the  void  policy  should  not  become 
valid  on  reoccupation."  If  the  provision  of 
the  policy  in  question  is  to  be  given  any 


significance,  it  is  not  material  that  the 
property  was  destroyed  after  reoccupancy. 
Nonoccupancy  without  the  consent  of  the 
company  forfeited  the  policy.  Of  what 
consequence,  therefore,  is  it  that,  before 
loss,  the  property  is  reoccupied?  To  guard 
against  such  provisions  in  insurance  poli- 
cies, many  states,  notably,  Michigan,  Ohio, 
and  Iowa,  have  enacted  la>vs  providing  in 
substance  that  this  and  similar  conditions 
shall  not  prevent  a  recovery  if  it  be  shown 
that  the  failure  to  observe  the  condition  did 
not  contribute  to  the  loss.  We  have  no 
such  statute. 

It  was  suggested,  in  the  argument,  that 
the  court  properly  overruled  the  motion  for 
a  new  trial,  because  it  was  not  filed  at  the 
term  of  court  at  which  the  cause  was  tried. 
The  record  shows  that  the  cause  was  tried 
on  the  8th  of  February,  and  the  motion  filed 
on  the  10th,  and  considered  and  overruled. 
Under  such  circumstances,  and  in  the  ab- 
sence of  a  showing  that  it  was  overruled 
because  not  filed  at  the  term  of  court  at 
which  the  trial  was  had,  this  com't  will  not 
assume  that  it  was  not  so  filed. 

The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  sustain  the  demurrer  of  the 
defendant  to  the  plaintiffs'  evidence. 

All  the  Justices  concur. 
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The  rlslc  of  injury  la  not  taken  by  a 
aeetlon  hand  waiting  with  the  crew  of  the 
hand  car  at  a  station  without  telegraph 
connection  for  the  passage  of  a  fast  train 
known  to  be  overdue.  In  obeying  the  orders 
of  the  boss  to  the  crew  to  take  the  car  on  to 
the  next  station  and  permit  the  train  to  pass 
St  there,  unless  the  risk  is  such  that  a  man 
of  ordinary  prudence  would  not  assume  it, 
which  is  a  question  for  tbe  jury. 

{Du  Relle  and  O'Rear,  J  J.,  dUaent,) 

(June  14,  1002.) 

APPEAL  by  plaintiif  from  a  judgment  of 
the  Circuit  Court  for  Hardin  County  in 
favor  of  defendant  in  an  action  brought  to 
reeoTer  damages  for  the  alleged  negligent 
killing  of  plaintifTs  intestate.  Revers^. 
Tbe  facts  are  stated  in  the  opinion. 
Messrs.  8.  M.  Payton  and  O.  M. 
Hatker  for  appellant. 

NoTB. — As  to  servant's  right  of  action  for 
injaries  received  In  obeying  a  direct  command. 
«ee  also.  In  this  series,  Dallemand  v.  Saalfeldt 
ail.)  48  L.  R.  A.  763;  and  note;  also  Finn 
▼.  Cassldy  (N.  Y.)  58  L.  B.  A.  877. 
^SLR.  A. 


Messrs,  J.  W.  Dickinson  and  Pirtle  Ss 
Trabne,  with  Mr,  W.  H.  Marriott,  for 

appellee: 

Long  knew  the  train  was  expected,  and 
he  had  the  same  knowledge  and  means  of 
information  as  to  when  it  would  arrive  as 
his  superior.  Knowing  all  the  facts,  he  as- 
sumed the  risk,  and  cannot  recover. 

Louisville  d  N.  R,  Co.  v.  Shivell,  13  Ky. 
L.  Rep.  002,  18  S.  W.  944;  O'Niel  v.  Great 
Northern  R.  Co.  80  Minn.  27,  61  L.  R.  A. 
532,  82  N.  W.  1086;  Bailey,  Muster's  Lia- 
bility for  Injuries  to  Servant,  pp.  119,  146, 
171,  197;  Elliott,  Railroads,  §  1288;  Brown 
V.  Louisville,  E.  d  St.  L.  R.  Co.  23  Ky.  L. 
Rep.  1604,  65  S.  W.  588;  2  Thouip.  Neg.  p. 
108;  Williams  v.  Louisville  <C-  N.  R.  Co.  23 
Ky.  L.  Rep.  1124,  C4  S.  W.  738;  Louisville 
d  N.  R,  Co.  V.  Fox,  20  Ky.  L.  Rep.  81,  42  S. 
W.  922;  Melloit  v.  LonisvUlc  d  N.  R.  Co. 
19  Ky.  L.  Rep.  379,  40  S.  W.  000;  Daird 
Bros.  V.  Deering,  13  Ky.  L.  Rop.  ^71?  Need- 
ham  V.  Louisville  d  N.  R.'Co.  9  Kv.  L.  Rep. 
61,  11  S.  W.  306. 

Hobson,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  filed  this  suit  to  recover  dam- 
ages for  the  loss  of  life  of  his  intestate  by 
reason  of  the  alleged  negligence  of  appellee, 
and  at  the  conclusion  of  the  evidence  on 
both  sides  the  court  instructed  the  jury 
peremptorily  to  find  for  the  defendant,  pl- 
thoucrh  be  had  overruled  this  motion  at  the 
close  of  the  plaintiff's  testimony.    The  in- 
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testate  was  a  section  hand  in  the  service 
of  appellee,  working  under  a  boss  whose 
name  was  Kron.  He  had  been  working  for 
the  company  about  three  days  at  the  time 
of  his  death,  although  it  would  appear  from 
the  proof  that  he  had  been  in  the  same  serv- 
ice under  a  previous  employment.  He  was 
killed  on  September  10,  1900.  On  that 
morning,  about  6  o'clock,  the  section  boss, 
with  his  crew  of  seven  men,  including  the 
intestate,  left  the  section  house  on  the  hand 
car  and  went  to  Riney  station.  They  waited 
there  for  some  time  for  the  passenger  train 
known  as  No.  104,  a  fast  train  from  the 
south,  but  it  was  late.  An  accommodation 
passenger  train,  kno\vn  as  No.  32,  was  due 
shortly  also  from  the  <<outh.  Riney  is  not 
a  telegraph  station.  The  section  boss  fi- 
nally concluded  that  he  could  safely  go  to 
Otter  creek,  which  was  about  2  miles  north 
of  Riney,  and  was  under  the  impression  that 
the  local  passenger  No.  32  would  probably 
arrive  before  the  fast  passenger  train  No. 
104.  He  accordingly  ordered  his  men  to 
get  on  the  hand  car  and  go  to  Otter  creek. 
This  they  proceeded  to  do,  and  at  each 
curve  they  stopped  and  looked  and  listened 
for  the  train  behind  them,  but  saw  or  heard 
nothing.  After  they  had  made  three  stops 
in  this  way,  and  when  they  had  emerged 
from  the  last  curve,  and  were  running  do\vn 
the  grade  to  the  Otter  creek  switch,  and  not 
very  far  from  it,  one  of  the  meJi  on  the  car 
suddenly  called  out,  "There  she  comes." 
The  train  was  then  emerging  from  a  cut 
About  800  feet  from  them,  and  running,  ac- 
cording to  the  proof  for  the  plaintiff,  60  or 
70  miles  an  hour.  The  hands  on  the  car, 
except  Long,  immediately  jumped  off  with- 
out standing  on  the  order  of  their  going. 
About  the  time  they  reached  the  ground,  or 
before  they  got  up  from  the  fall,  the  train 
struck  the  car.  Whether  Long  did  not 
know  of  the  approach  of  the  train,  or  real- 
47.e  how  close  it  was  to  him,  is  not  made 
clear  by  the  proof.  He  remained  on  the 
car,  and  was  thrown  up  into  the  air  by  the 
engine  as  high  as  the  top  of  the  smoke- 
stack, and  his  brains  were  knocked  out. 
The  proof  for  the  plaintiff  tended  to  show 
that  he  was  so  situated  that  he  could  not 
get  off  as  quickly  as  the  others,  while  that 
for  the  defendant  showed  that  the  section 
boss  called  to  him  to  leave  the  car.  But 
this  was  evidently  just  before  the  train 
struck  it.  He  was  fifty-four  years  of  age, 
and  was  perhaps  not  as  quick  in  his  move- 
ments as  the  younger  men.  The  proof  for 
the  plaintiff  showed  that  there  were  two 
whistling  boards  south  of  the  hand  car,  one 
for  a  road  crossing,  and  one  for  the  station, 
and  that  the  train  did  not  whistle  for  either 
of  these.  The  proof  for  the  defendant 
sliowed  that  the  train  did  whistle,  and  that 
it  was  running  between  50  and  60  miles  an 
hour.  The  schedule  time  of  the  train  was 
35  miles.  On  that  morning  there  were  two 
sections  of  No.  104.  The  train  which 
struck  the  hand  car  was  the  first  section,  or 
an  extra  consisting  of  four  or  five  sleepers, 
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carrying  excursionists  to  Ohio,  but  nmning' 
on  the  time  of  the  regular  train,  and  as  its 
first  section.  It  had  run  from  Paducah,  17S 
miles,  without  stopping,  and  was  about 
twenty-five  minutes  late.  Shortly  after  it 
came  the  second  section  of  No.  104,  or  the 
regular  fast  train,  and  also  the  accommo- 
dation passenger  train,  known  as  No.  32, 
and  they  were  all  three  at  Otter  creek  to- 
gether. It  is  urged  for  appellee  that  the 
intestate  knew  the  train  was  late  and  over- 
due, and  took  the  risk.  It  is  urged  for  ap- 
pellant that  he  acted  under  t^e  orders  of 
his  foreman,  and  had  a  right  to  presume 
that  his  superior  would  not  order  him  to  go 
ahead  T^dth  the  hand  car  if  there  was  dan- 
ger. The  principle  relied  on  is  that  the 
servant  may  lawfully  obey  the  orders  of  his 
employer,  relying  on  his  superior  knowledge 
and  judgment.  But  it  is  insisted  that  this 
principle  does  not  apply,  as  Riney  was  not 
a  telegraph  station,  and  each  of  the  men  on 
the  hand  car  knew  as  much  about  the  dan- 
ger as  the  boss.  The  circuit  court  seems 
to  have  taken  this  view. 

Kron  had  a  watch,  and  so  far  as  appears 
was  the  only  man  in  the  crew  who  had  a 
watch  that  was  running;  but  they  all  knew 
the  time  of  the  train,  and  that  it  was  over- 
due. None  of  them  knew  that  there  was 
an  extra  on  the  road  that  morning,  but  as 
this  was  running  on  the  time  of  the  regular 
train,  and  was  simply  the  front  section  of 
it,  it  did  not  materially  affect  the  result. 
The  train  men  had  no  intimation  of  the 
presence  of  the  hand  car  on  the  track.  No 
flag  was  put  out  by  Kron,  and  no  torpedoes 
or  anything  to  give  notice  of  danger  ahead. 
In  the  American  and  English  Encyclopedia 
of  Law  (vol.  20,  2d  ed.  p.  120)  the  rule  is 
thus  stated:  "Since  the  master  is  under  a 
special  duty  to  inspect  and  investigate 
risks  to  which  the  servant  is  exposed,  and 
since  the  servant  may  rely  upon  the  per- 
formance of  this  duty,  the  fact  that  the 
servant  proceeds  under  the  orders  of  the 
master  in  performing  an  act  whereby  he  is 
exposed  to  unusual  danger  renders  the  mas- 
ter liable  for  a  resulting  injury  to  the  serv- 
ant, unless  the  risk  of  the  act  was  fully 
realized  by  the  servant,  and  was  so  appar- 
ent that  no  man  of  ordinary  prudence,  situ- 
ated as  he  was,  would  have  undertaken  it.*' 
A  number  of  cases  are  collected  sustaining 
the  text.  See  also,  to  same  effect,  1  Thomp. 
Neg.  §§  192,  442.  In  §  445  it  is  said: 
**Where  the  negligence  of  one  person  has 
prepared  a  risk  for  another,  and  that  other, 
proceeding  in  the  discharge  of  his  duty  or 
in  the  course  of  his  business,  accepts  the 
risk,  and  is  hurt  in  consequence  of  so  doing, 
the  question  whether  he  is  guilty  of  con- 
tributory negligence  is  almost  always  a 
question  of  fact  for  the  jury."  A  servant 
is  not  called  upon  to  set  up  his  unaided 
judgment  against  that  of  his  superiors.  He 
may  rely  upon  their  orders.  Ward  v, 
Louisville  d  N.  R,  Co.  23  Ky.  L.  Rep.  1326, 
6.5  S.  W.  2.  As  has  been  well  said,  the 
servant's  dependent  and  inferior  position  is 


1908. 


Long's  Administrator  y.  Illinois  Cbntral  R.  Ca 


239 


tp  be  taken  into  consideration;  and  if  the 
master  gives  him  positive  orders  to  co  on 
with  the  work,  and  the  servant  is  injured, 
he  may  recover,  unless  the  work  was  so  ob- 
noiisly  dangerous  that  a  servant  of  ordi- 
naTT  prudence,  situated  a^  he  was,  would 
Dot'have  obeyed. 

In  this  case  Long  was  a  mere  laborer. 
The  section  foreman  under  whose  direction 
he  worked  represented  the  master,  and  it 
was  Long's  duty  to  obey  his  orders  in  the 
usual  course  of  business.  When  he  received 
an  order,  it  was  not  his  duty  to  sit  in  judg- 
ment upon  its  propriety,  or  to  enter  into 
a  dicicussion  witli  him  as  to  the  facts  upon 
which  it  was  based.  He  had  a  right  to 
presume  that  improper  orders  would  not  be 
given,  and  to  assume  that  the  section  fore- 
man would  not  direct  him  to  take  risks  that 
were  improper.  If  he  was  injured  while 
obeying  the  orders  of  his  superior  and  by 
reai?on  of  his  negligence,  he  may  recover, 
unless  the  risk  was  such  that  a  person  of 
ordinary  prudence,  situated  as  Long  was, 
nould  not  have  taken  it.  In  determining 
whether  Long  should  have  obeyed  the  or- 
ders of  his  superior,  it  must  be  borne  in 
mind  tliat  the  crew  were  out  on  the  road, 
and  that  if  Long  had  not  obeyed  he  could 
not  have  remained  with  the  crew.  So  far 
as  appears,  he  knew  notJiing  about  the  run- 
ning of  the  trains,  and  was  not  required  by 
his  employment  to  know  about  them.  It 
was  the  section  boss's  duty  to  control  the 
morementB  of  the  crew,  and  to  do  this  with 
proper  regard  to  their  safety.  Long  had  a 
riffht  to  rely  on  his  superior  knowledge  and 
jud^ent  as  to  the  safety  of  proceeding 
with  the  hand  car  under  the  circumstances 
unless  the  facts  actually  known  to  Long 
were  such  that  a  servant  of  ordinary  pru- 
dence, situated  as  he  was,  would  not  have 
taken  the  risk,  and  this  was  a  question  for 
the  jury.  In  an  exhaustive  note  on  this 
Buhject  to  the  case  of  Dallemand  v.  Saal- 
fddt  (111,)  48  L.  R.  A.  755,  the  editor,  after 
pointing  out  the  conflict  of  authority  on  the 
quisUon,  says:  "Some  judges,  following 
out  the  analojry  of  the  doctrine  stated  in  the 
la«t  section,  have  held  that  the  rule  by 
which  contributory  negligence  is  inferred, 
as  matter  of  law,  from  the  undertaking  or 
continuance  of  work  which  entails  an  ab- 
normal risk  of  which  the  servant  was 
aware,  involves  the  corollary  that  the  addi- 
tion of  the  clement  of  a  direct  order  will 
not  prevent  the  defense  from  taking  effect 
if  the  servant  understood  the  perils  to  which 
he  would  be  exposed  in  obeying  that  order. 
•  .  .  But  by  almost  all  courts,  including 
those  who  apply  the  rule  just  ref^tred  to 
(»e  Pennsylvania;  Illinois,  and  North  Car- 
olina cases  cited  infra),  it  is  held  that  the 
fact  of  the  servant's  having  been  directly 
ordered  to  do  the  act  which  caused  the  in- 
jury introduces  into  the  situation  a  difTer- 
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entiating  circumstance,  which  will  ^  render 
his  contributory  negligence  a  question  for 
the  jury  in  nearly  every  conceivable  state  of 
the  evidence.  It  does  not  follow  that  be- 
cause the  servant  could  justify  a  disobedi- 
ence of  the  order  he  is  guilty  of  negligence 
in  obeying  it.  .  .  .  Hence  we  And  it 
laid  down  in  a  leading  case  that  where,  in 
obedience  to  an  order,  the  servant  performs 
a  duty  which,  though  dangerous,  is  not  so 
dangeroas  as  to  threaten  immediate  injury, 
or  where  it  is  reasonably  probable  that  tlie 
work  may  be  safely  done  by  using  extraor- 
dinary caution  or  skill,  he  may  recover  if 
injured.  ...  In  other  cases  the  same 
principle  is  expressed  by  a  restrictive  form 
of  statement,  the  servant  being  held  entitled 
to  obey  a  specific  command  of  his  superior 
without  necessarily  incurring  the  conse- 
quences of  contributory  negligence,  unless 
the  execution  of  that  command  involves  a 
hazard  which  no  ordinarily  prudent  person 
would  have  subjected  himself  to."  In  sup- 
port of  these  principles,  the  following  in- 
stances are  given  in  which  the  ser\''ant  was 
allowed  to  recover:  Where  a  section  hand 
obeys  orders  to  take  a  hand  car  off  the 
track,  when  a  ti-ain  is  close  at  hand;  or 
where  a  section  man  undertook  to  get  two 
stones  off  the  track  when  a  train  was  ap- 
proaching; or  where  a  brakeman  jumped 
from  a  moving  train;  or  where  a  laborer 
was  injured  by  the  fall  of  a  large  wheel 
which  he  was  helping  to  move  down  an  in- 
cline; or  by  the  caving  of  a  bank;  or  by  the 
explosion  of  a  blast  over  which  he  was  or- 
dered to  work.  These  principles  control 
this  case,  if  a  gravel  train  had  stopped  at 
Riney  that  morning,  and  waited  for  the 
passenger  until  it  was  past  due,  ajid  the 
conductor  had  then  concluded  to  go  on  to 
Otter  creek  ahead  of  the  passenger  train 
and  had  ordered  the  hands  aboard,  it  would 
hardly  be  maintained  that  if  the  train  had 
been  run  into  by  the  passenger  before  it 
reached  Otter  creek,  and  one  of  the  laborers 
killed,  the  company  would  not  be  responsi- 
ble. Yet  this  is,  in  substance,  the  case  wo 
have;  for  the  section  boss  has  as  full  con- 
trol of  the  hand  car  as  the  conductor  has  of 
the  gravel  train.  The  hands  on  the  gravel 
train  would  not  be  required  to  inquire  what 
orders  the  conductor  had,  or  what  emergen- 
cy induced  him  to  go  forward,  or  what  rea- 
son he  had  for  sup|>osing  it  to  be  safe.  All 
this  applies  equally  to  the  laborer  working 
under  the  section  boss.  Long  was  simply 
riding  on  the  hand  car  in  obedience  to  the 
orders  of  his  boss,  who  was  taking  him  to 
the  place  of  work,  and  for  some  reason  was 
anxious  to  get  there  as  quickly  as  he  could. 
Judfivient  reversed,  and  cause  remanded, 
with  directions  to  grant  appellant  a  new 
trial. 

Dn  Relle  and  0*Bear,  JJ.,  dissent. 
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Annie  L.  STEARNS  et  al. 

V, 

City  of  BARRE,  Appt. 

(73  Vt.  281.) 

The  iinestlon  of  the  necemilty  for  talc- 
Infc  partlonlar  property  to  aid  in  fur- 
nlHhlfiff    a    invntcipal    ^ater    stipply 

cannot  be  left  finally  to  the  municipality 
without  any  right  of  appeal  to  the  courts, 
under  a  constitution  permitting  property  to 
be  taken  under  the  right  of  eminent  domain 
only  when  necessary  for  public  use. 

(August  14,  1901.) 

{Ctart,  J.,  dUsents.) 

Note. — Acqni9iHon  of  a  water  supply  by  riffhi 
of  eminent  domain, 

I.  Right  to  take  without  compensation,  240. 
II.  Power    to    ettercise    right    of  eminent  do- 
moAn. 

a.  In  general,  241. 

b.  Who  may  exercise,  243. 

c.  What  may  be  taken. 

1.  In  general,  244. 

2.  Other  public  property,  246. 

d.  Exhaustion  of  power,  248. 

e.  Extent  of  rights  acquired,  248. 

f.  Diftcretion  as  to  necessity,  249. 
III.  Procedure. 

a.  In  general,  250. 

b.  Kotice,  253. 

c.  Abandonment  of  proceedings,  253. 
JV.  Darnatjcs. 

a.  Measure  of,  258. 

b.  Who  entitled  to,  256. 

c.  Prepayment  of,  257. 
y.  Limitation  of  actions,  258. 

I.  Right  to  take  without  compensation. 

One  of  the  rights  of  a  riparian  owner  is  to 
have  the  stream  flow  past  his  land  in  volume 
cindimlnished.  except  so  far  as  is  necessary  to 
a  reasonable  use  of  the  water  by  upper  own- 
ers. The  water  cannot  be  taken  in  quantities 
-from  the  stream  and  carried  away  and  con- 
sumed 80  as  to  deprive  the  lower  owner  of  its 
use.  The  law  on  this  subject  will  be  found  in 
ji  note  to  Barnard  v.  Shirley  (Ind.)  41  L.  R. 
A.  740.  The  rule  applies  with  full  force  to  a 
diversion-  for  a  municipal  water  supply.  The 
only  exceptions  to  the  rule  appear  to  be  in  the 
-slates  of  Minnesota  and  Massachusetts.  In 
the  former  the  court  has  become  imbued  with 
some  indeflnito  idea  of  a  public  ownership 
•of  the  waters  of  the  state  which  extends  to 
their  use  for  supplying  the  needs  of  municipali- 
ties without  any  regau*d  to  the  rights  of  pri- 
vate ownerii.  The  court  holds  that  the  navi- 
gation of  a  stream  is  not  the  only  public  use 
to  which  its  waters  may  be  applied,  but  its  wa- 
ters may  be  taken  to  supply  a  neighboring  city, 
and  this  will  be  a  public  use  although  the  In- 
-dividual  consumers  are  charged  for  the  water 
used  as  a  means  of  maintaining  the  plant. 
Minneapolis  Mill  Co.  v.  St.  Paul  Water  Comrs. 
56  Mtnu.  4S5,  58  N.  W.  83. 

That  a  city  may  derive  a  supply  of  water 
for  Its  Inhabitants  from  a  lake  out  of  which  a 
stream  flows  into  a  navigable  river,  although 
the  effect  be  to  diminish  the  water  In  a  pond 
^bove  a  dam  In  the  river  from  which  private 
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APPEAL  by  defendant  from  a  judgment 
of  the  Washington  County  Court  over- 
ruling a  motion  to  di6mis.s  a  petition  for 
the  appointment  of  commissioners  to  in- 
quire into  the  necessity  of  the  taking  of  cer- 
tain property  to  furnish  defendant  with  a 
wat^er  supply.     Dismissed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  JohiL  W.  Gordon,  George  IXT. 
Wins,  S-  H.  Jaekson,  and  W.  E.  Bar- 
ney for  appellant. 

Messrs.  Frank  J.  Martin  and  R.  M. 
Harvey,  for  appellees: 

The  act  is  unconstitutional  if  no  appeal 
upon  the  main  question  is  allowed.  It  at- 
tempts to  take  the  water  rights  of  the  East 

I  power  is  taken  without  compensating  the  own- 
ers of  the  power.     Ibid. 

a'hat  the  rights  of  riparian  owners  on  navi- 
gable streams  are  subordinate  to  the  public 
uses  of  such  water,  and  the  public  may  draw 
a  supply  of  water  therefrom  for  domestic  and 
other  purposes  without  compensating  the  ripa- 
rian owner.     Ibid. 

And  that  very  clear  language  will  be  re- 
quired in  the  legislative  act  authorizing  the  ap- 
propriator  of  water  for  the  supply  of  a  city 
to  warrant  the  conclusion  that  the  legislature 
meant  to  imfiose  on  the  water  board  of  the  city 
the  burden  of  paying  for  water  taken  from 
one  of  the  sources  of  supply  of  a  navigable 
stream.     Ibid. 

There  Is  absolutely  no  principle  of  law  by 
which  that  decision  can  be  supported.  It  la 
very  easy  for  a  court  to  confiscate  the  private 
property  of  Individuals  on  some  indefinite  plea 
of  public  necessity,  but,  so  long  as  constitu- 
tional protection  of  private  property  exists, 
the  proceeding  will  remain  confiscation. 

In  Massachusetts  the  peculiar  character  of 
the  title  to  the  great  ponds  has  led  to  a  deci- 
sion which  can  hardly  be  Justified  on  princi- 
ple. The  court  holds  that  the  Massachusetts 
legislature  may  appropriate  the  waters  oi  great 
ponds  for  the  domestic  use  of  municipal  cor- 
porations without  making  compensation  to 
owners  of  lands  on  the  ponds  of  their  outlets. 
Watuppa  Reservoir  Co.  v.  Fall  River,  147 
Mass.  54S,  1  L.  R.  A.  4G6,  18  N.  B.  463. 

So  long  as  the  riparian  right  to  the  fiow  of 
water  is  recognized.  It  cannot  be  lawful  to  In- 
cidentally destroy  such  property  by  removing 
the  water  at  Its  source  merely  because  the 
title  to  such  source  happens  to  be  In  the  pub- 
lic. However,  those  decisions  are  opposed  to 
the  5;eneral  rule. 

A  state,  by  reason  of  its  sovereignty,  has  no 
right  to  divert  the  water  of  a  navigable  lake 
for  the  purpose  of  furnishing  a  water  supply 
to  a  municipal  corporation  to  the  injury  of 
riparian  rights  upon  the  outlet  without  making 
compensation.  Smith  v.  Rochester,  92  N.  Y. 
463.  44  Am.  Rep.  393. 

The  diversion  of  the  water  of  a  stream  for 
the  purpose  of  supplying  a  municipality  to  the 
injury  of  riparian  owners  constitutes  a  tak- 
ing of  property,  and  a  provision  in  the  munici- 
pal charter  that  no  person  shall  be  entitled  to 
damages  for  the  diversion  of  the  water  Is  void. 
Harding  v.  Stamford  Water  Co.  41  Conn.  87. 
A  municipal  corporation  has  no  right  to  di- 
vert a  stream,  to  the  Injury  of  lower  riparian 
owners,  for  the  purpose  of  supplying  Its  Inhabi- 
tants with  water,  without  making  or  securing 
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Baire  Water  Company,  a  private  corpora- 
tion under  act  No.  186,  Laws  1892. 

Barre  Water  Co,  v.  Games,  65  Vt.  626,  21 
L.  R.  A.  769,  27  Ati.  609. 

The  legislature  cannot  take  from  one  cor- 
poration,  either  by  general  law  or  private 
act,  its  franchise  or  property  devoted  to  a 
public  use,  and  grant  it  to  another  person 
or  corporation  for  the  same  use,  or  the  same 
kind  of  use. 

Maine  C.  R.  Co.  v.  Maine,  96  U.  S.  499, 
24  L.  ed.  836;  Cooley,  Const.  Lim.  pp.  336- 
338,  and  notes;  Mills  v.  Williams,  33  N.  C. 
(11  Ired.  L.)  558;  Re  New  York,  L.  d  W. 
R,  Go.'s  Petition,  99  N.  Y.  12,  1  N.  E.  27; 
4  Thomp.  Corp.  §§  5440,  5620,  5664,  5675; 
Re  Rochester  Water  Comrs,  66  N.  Y.  413; 
State,  yational  R.  Co,,  Prosecutors,  v.  East- 
end  A.  R,  Co.  36  N.  J.  L.  181. 

The  exercise  of  the  police  power,  which 


may  always  regulate  and  control  the  use  of 
all  property,  cannot  take  away  the  thing 
granted. 

Cooley,  Const.  Lim.  pp.  707-716;  Curran 
V.  Arkansas,  15  How.  304,  14  L.  ed.  705; 
Bronson  v.  Kinzie,  I  How.  311,  11  L.  ed. 
143;  McCracken  v.  Hayward,  2  How.  608, 
11  L.  ed.  397;  Mobile  d  0.  R.  Co.  v.  Ala- 
hama  Midland  R.  Co.  87  Ala.  501,  520,  6 
So.  404,  407 ;  New  York,  H.  d  N.  R.  Co.  v. 
Boston,  H.  d  E.  R.  Co.  36  Conn.  196. 

If  act  145  takes  away  the  general  right  of 
an  appeal  from  the  decision  of  the  city 
council  of  the  city  of  Barre,  it  is  not  Uiat 
due  process  of  law,  or,  what  is  the  same 
thing,  law  of  the  land,  wliich  is  guaranteed 
by  uie  provisions  of  the  14th  Amendment 
to  the  Constitution  of  the  United  States. 

Cooley,  CoDJst  Law,  241;  Zeigler  v. 
South  d  North  Ala.  R.   Co.   58  Ala.   594; 


<»mpenjBatloii    to    the    persons  Injured.     Craig 
T.  Shippensburg,  7  Pa.  Super.  Ct.  526. 

A  riparian  proprietor  has,  in  addition  to  the 
natural  rights  which  everyone  possesses,  a 
property  right,  of  which  he  cannot  be  deprived 
by  the  appropriation  of  the  stream  by  an  upper 
owner  for  the  purpose  even  of  supplying  the 
natural  wants  of  members  of  a  community  not 
tiavlug  equal  riparian  rights,  without  compen- 
sation first  made  or  secured ;  and  it  is  imma- 
terial that  the  upper  owner  is  a  chartered  ven- 
dor .ind  distributor  of  water.  Irving  v. 
Media,  194  Pa.  648,  45  Atl.  482,  Affirming  10 
Pa.  Super.  Ct.  132,  and  7  Del.  Co.  Rep.  15. 

An  act  incorporating  a  company  to  take  wa- 
ter from  a  designated  creek  gives  no  right  to 
take  such  water  without  making  compensation. 
Stein  V.  Burden,  24  Ala.  130,  60  Am.  Dec.  453 ; 
Stein  V.  Ashby,  24  Ala.  521 ;  Burden  v.  Stein, 
27  Ala.  104,  62  Am.  Dec.  758. 

A  municipal  corporation  will  not  be  per- 
mitted, even  ander  authority  of  the  legisla- 
ture, to  take  water  supply  from  a  stream  if  the 
-effect  will  be  to  interfere  with  the  rights  of 
riparian  proprietors  lower  down  the  stream. 
<3ardner  v.  Newburgh,  2  Johna  Ch.  162,  7  Am. 
Dec.  526. 

Water  cannot  be  taken  for  a  public  water 
■opply  to  the  Injury  of  riparian  rights  without 
compensation  or  due  process  of  law.  Rigney 
V  Tacoma  Light  &  Water  Co.  9  Wash.  576,  26 
L.  R.  A.  425.  38  Pac.  147. 

The  United  States  government  is  bound  to 
make  compensation  for  land  taken  by  it  for 
famishing  a  municipal  water  supply.  Qreat 
Falls  Ufg.  Co.  V.  Atty.  Gen.  124  U.  S.  581,  aub 
Mm.  Qreat  Falls  Bifg.  Co.  v.  Garland,  31  L. 
ed.  527.  8  Sup.  Ct.  Rep.  631. 

Wbere  private  water  rights  on  a  river  are 
taken  by  Congress  for  the  supply  of  a  munici- 
pal corporation,  there  will  be  an  Implied  con- 
tract on  its  part  to  pay  for  the  Injuries  thereby 
raased.  United  States  v.  Great  Falls  Mfg.  Co. 
112  U.  S.  645,  28  L.  ed.  846,  5  Sup.  Ct.  Rep. 
306. 

A  municipal  corporation  cannot  divert  the 
waters  of  a  stream,  though  for  public  benefit, 
without  making  compensation  to  the  riparian 
proprietor  Injured  thereby.  New  Whatcom  v. 
Fairhaven  Land  Co.  24  Wash.  493,  54  L.  R.  A. 
190.  64  Pac.  735. 

A  wrongful  diversion  of  water  from  a  pri- 
vate stream  la  none  the  less  a  tort  because  done 
1)7  a  municipal  corporation  having  powers  of 
eminent  domain,  but  without  complying  with 
the  conditloDB  upon  which  that  right  might  bo 
exercised.  Irving  v.  Media,  10  Pa.  Super.  Ct. 
182. 
58L.R.A. 


That  a  corporation  is  chartered  for  the  pur- 
pose of  supplying  water,  and  under  contract 
with  a  city  to  supply  water  to  its  inhabitants, 
and  has  expended  large  sums  of  money  in  the 
erection  of  a  plant,  does  not  confer  any  addi- 
tional right  to  use  or  appropriate  subterranean 
water  flowing  through  the  lands  of  others. 
Tampa  Waterworks  Co.  v.  Cline,  37  Pla.  686, 
33  L.  R.  A.  370,  20  So.  780. 

Equity  may  restrain  a  wat^r-supply  com- 
pany from  taking  water  from  a  stream  for  Its 
purposes  so  far  as  it  may  do  so  to  the  injury 
of  lower  riparian  owners.  Hlgglna  v.  Flem* 
ington  Water  Co.  36  N.  J.  Eq.  638. 

II.  Power  to  ewerciae  right  of  eminent  domain^ 

a.  In  general. 

The  furnishing  of  a  municipal  water  supply 
Is  undoubtedly  a  public  purpose  In  aid  of  which 
the  right  of  eminent  domain  may  be  Invoked. 

Land  may  be  taken,  under  the  power  of  emi- 
nent domain,  for  furnishing  a  water  supply. 
Re  NeW'  Rochelle  Water  Co.  46  Hun,  625. 

'  Water  taken  to  supply  a  mtmlclpal  corpora- 
tion for  both  public  and  private  uses  is  not 
taken  for  the  t>eneflt  of  individuals  so  as  not 
to  be  allowed  by  the  Constitution.  Re  Middle- 
town,  82  N.  Y.  196. 

The  bringing  of  water  into  cities  and  towns 
is  a  *'pnblic  use,"  and  an  act  of  the  legislature 
authorizing  the  taking  of  land  by  condemnation 
for  such  purposes  Is  constitutional.  Thorn  v. 
Sweeney,  12  Nev.  261 ;  Re  Malone  Waterworks 
Co.  38  N.  Y.  S.  R.  05,  15  N.  Y.  Supp.  649 ;  Syra- 
cuse V.  Stacey,  86  Hun,  441,  83  N.  Y.  Supp. 
929. 

The  supplying  of  a  municipality  with  water 
is  a  public  purpose  for  which  lands  and  water 
rights  may  be  constitutionally  taken  under  the 
right  of  eminent  domain;  but  to  warrant  Its 
exercise  It  must  l>e  made  plain  that  the  land 
or  privilege  sought  to  be  acquired  is  clearly 
necessary  for  the  public  good.  State,  Olm- 
sted, Prosecutor,  v.  Morris  Aqueduct,  46  N. 
J.  L.  495. 

The  supplying  of  water  to  a  municipal  cor- 
poration by  a  private  corporation  is  a  public 
use  for  which  the  rights  of  a  mill  owner  in  a 
stream  may  be  acquired  under  the  rights  of 
eminent  domain.  Stamford  Water  Co.  v.  Stan- 
ley, 39  Hun.  424. 

The  supplying  of  a  municipal  corporation 
with  water  Is  a  public  use  for  which  springs 
and  a  right  of  way  may  be  taken  under  the 
right  of  eminent  domain,  and  It  Is  immaterial 
that  the  charter  of  the  corporation  doea_not 
16  ~" 
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HoJce  ▼.  Henderson,  15  N.  C.  (4  Dev.  L.)  1, 
25  Am.  Dec.  677;  Westcrvelt  v.  Orcgg,  12 
N.  Y.  209,  62  Am.  Dec.  160;  Stuart  v.  Palm- 
er, 74  N.  Y.  191,  30  Am.  Rep.  289;  Rhine 
V.  McKiuney,  53  Tex.  361;  Dartmouth  Col- 
lerje  v.  Woodward,  4  Wheat.  519,  4  L.  ed. 
630;  Wynehamer  v.  People,  13  N.  Y.  432; 
Janes  v.  Reynolds,  2  Tex.  251;  Vanzant  v. 
^Vaddel,  2  Yerg.  269;  Budd  v.  ;S«a<e,  3 
Humph.  483,  39  Am.  Dec.  189;  Cooley, 
Const.  Lim.  Ist  ed.  pp.  391,  482-^86;  Wally 
V.  Kennedy,  2  Yerg.  554,  24  Am.  Dec.  511; 
People  V.  Marx,  99  N.  Y.  377,  52  Am.  Rep. 
34,  2  N.  E.  29;  Millett  v.  People,  117  111. 
294,  57  Am.  Rep.  869,  7  N.  E.  631;  Hurtado 
V.  California,  110  U.  S.  516,  535.  28  L.  ed. 
232,  238,  4  Sup.  Ct.  Rep.  HI,  292;  Bensley 
V.  Mountain  Lake  Water  Co.  13  Cal.  306, 
73  Am.  Dec.  575 ;  Leeper  v.  Texas,  139  U.  S. 
462,  35  L.  ed.  225,   11  Sup.  Ct.  Rep.  577; 


1  Bl.  Com.  p.  67,  m)te  14;  Davidson  v.  Ketc 
Orleans,  96  U.  S.  107,  24  L,  ed.  621;  A'ctc- 
com 6  V.  Smith,  1  Cliajid.  (Wis.)  83;  Shrevc- 
port  V.  Levy,  26  La.  Ann.  671,  21  Am,  Rep. 
553. 

The  right  of  appeal  cannot  be  fettered  and 
clogged  with  reference  to  the  parties  liti- 
gant, or  the  attitude  they  occupy  as  plain- 
tiff or  defendant. 

Chicago,  St.  L.  d  N.  0.  R.  Co.  v.  Moss,  60 
Miss.  641;  Peninsular  R.  Co,  v.  Hotcard,  20- 
Mich,  25;  Cooley,  Const.  Lim.  410-413. 

The  question  of  necessity  lies  at  the  foun- 
dation of  the  proceedings  to  condemn. 

State,  Olmsted,  Prosecutor,  v.  Morris 
Aqueduct,  46  N.  J.  L.  500;  Cooley,  Const. 
Lira.  pp.  655,  660,  665,  666;  4  Thomp.  Corp. 
§  559  L 

The  question  of  necessity  is  a  judicial 
one. 


require  the  supplylDg  of  all  persons  applying 
on  reasonable  terms.  Lumbard  v.  Steams,  4 
Cusb.  60. 

A  water-supply  company  is  a  quasi  public 
corporation  whose  works  cannot  be  abated  us 
a  nuisance,  and  permaneut  damages  can  be  as- 
sessed for  Its  arbitrary  diversion  of  water  from 
a  lower  riparian  owner,  on  his  request,  under 
the  general  principles  of  equity,  such  damages 
being  equivalent  to  the  acquisition  of  an  ea.se- 
ment  by  condemnation.  Geer  y.  Durham 
Water  Co.  127  N.  C.  349,  37  S.  E.  474. 

The  securing  of  a  public  water  supply  for 
the  city  of  Washington  is  a  public  use  within 
the  Constitution  of  Maryland,  prohibiting  the 
enactment  of  any  law  authorizing  the  taking 
of  property  for  a  public  use  without  Just  com- 
pensation being  first  paid  or  tendered,  so  that 
an  act  of  the  legislature  of  that  state  author- 
izing the  expropriation  of  land  for  the  purpose 
of  constructing  an  aqueduct  to  secure  such 
supply  is  not  unconstitutional  and  void  as  a 
taking  for  private  purposes.  Ueddall  v.  Bryan, 
14  Md.  444,  74  Am.  Dec.  550. 

In  Lehigh  Coal  &  Nav.  Co.  v.  Scranton  Gas 
&  Water  Co.  6  Pa,  Dist.  R.  291,  the  court 
mootPd,  but  refused  to  decide,  the  question 
whether  flood  water  could  be  taken  from  a 
stream  for  the  use  of  a  nonrlparlan  municipal 
corporation,  and  held  that  the  right  to  do  so 
could  be  acquired  by  eminent  domain. 

The  right  of  a  municipal  corporation  to  take 
under  the  power  of  eminent  domain  for  the 
supply  of  Its  inhabitants  includes  such  uses  as 
are  fairly  incidental  to  the  ordinary  demands 
of  living  in  cities  and  large  towns,  and  to  in- 
clude the  operation  of  motors  requiring  but  a 
small  quantity  of  water,  which  may  reasonably 
be  supplied  by  an  aqueduct  of  such  capacity  as 
may  be  needed  to  meet  the  ordinary  require- 
ments of  the  inhabitants  for  domestic  and 
other  similar  purposes.  Watson  v.  Needham, 
161  Mass.  404,  24  L.  R.  A.  287,  37  N.  E.  204. 

Although  the  right  to  take  water  cannot  be 
condemned  by  a  waterworks  company  against 
the  owner's  consent  for  the  purpose  of  furnish- 
ing water  to  Individuals  for  other  than  do- 
mestic purposes.  Re  Malone  Waterworks  Co. 
38  N.  Y.  S.  R.  95,  15  N.  Y.  Supp.  649. 

Waterworks  for  the  supply  of  a  city  or  vil- 
lage or  the  Inhabitants  thereof  with  water  for 
protection  against  fire,  or  for  domestic  use  or 
sanitary  purposes,  may  be  devoted  to  the  gen- 
eral welfare,  and  if  so  devoted  may  be  re- 
garded for  the  public  use,  within  the  law  of 
eminent  domain.  Wisconsin  Water  Co.  v.  Wi- 
nans,  85  Wis.  26,  20  L.  E.  A.  662,  54  N.  W. 
1003 
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But  the  power  of  the  state  to  condemn  a 
water-supply  system  does  not  depend  upon 
making  the  system  absolutely  free  to  all  indi- 
viduals who  desire  to  use  it.  Long  Island 
Water  Supply  Co.  v.  Brooklyn,  166  U.  S.  685, 
41  L.  ed.  11G5,  17  Sup.  Ct.  Rep.  718. 

And  tbe  fact  that  a  portion  of  the  water  to 
be  taken  through  a  pipe  for  the  laying  of  which 
land  Is  sought  to  be  condemned  Is  furnished 
to  a  private  corporation  until  needed  by  the 
municipality  will  not  render  the  taking  for  a 
private  purpose,  so  as  to  defeat  the  exercise 
of  the  right  of  eminent  domain.  State,  Sling- 
eriand.  Prosecutor,  v.  Newark,  54  N.  J.  L.  62, 
23  Atl.  129. 

When  a  water  corporation  is  authorized  to 
condemn  certain  waters  for  its  supply.  It  Is  Im- 
material that  they  supply  a  copartnership  own- 
ing an  extensive  plant  for  prosecuting  the  same 
business,  as  the  partnership  property  stands 
on  the  same  level  as  other  private  property. 
Kdgewood  Water  Co.  v.  Troy  Water  Co.  7  Pa. 
Co.  Ct.  476. 

The  water  flowing  In  Its  natural  channel 
upon  or  along  tbe  land  of  a  private  individual 
is  part  and  parcel  of  his  land,  which  may  be 
taken  as  an  easement  in  the  land  by  the  exer- 
cise of  the  power  of  eminent  domain  by  a  cor- 
poration organized  for  the  purpose  of  supply- 
ing the  Inhabitants  of  a  town  with  water,, 
which  Is  declared  by  the  legislature  to  be  a 
public  purpose,  within  the  California  Code  sub- 
jecting all  real  property  belonging  to  any  per- 
son to  the  right  of  eminent  domain  for  public 
purposes.  St.  Helena  Water  Co.  v.  Forbes,  62 
Cal.  182,  45  Am.  Rep.  659. 

A  municipal  corporation,  having  ample  au- 
thority to  construct  waterworks  either  within 
or  without  the  corporate  limits,  and  to  pro- 
tect the  streams  from  which  the  water  is  taken 
within  the  specified  distance  from  its  limits, 
and  in  general  to  do  whatever  is  necessary  to 
erect  and  protect  Its  system,  has  authority  to 
exercise  the  right  of  eminent  domain  for  the 
construction,  through  private  land  outside  the 
corporate  limits,  of  a  ditch  for  the  conveyance 
of  water  for  the  use  of  the  town.  Warner  v. 
Gunnison,  2  Colo.  App.  430,  31  Pac.  238. 

The  acquisition  of  land  for  the  laying  of 
water  mains  is  not  prevented  from  being  a 
public  purpose  by  the  fact  that  the  municipal- 
ity has  contracted  to  purchase  a  water  plant 
from  a  private  corporation,  whose  contract  re- 
quires it  to  furnish  the  plant  complete,  and 
the  contemplated  mains  are  to  be  merely  an 
extension  of  the  existing  plant  if,  without  the 
aid  of  the  municipality,  the  corporation  will 
not    be   able   to    furnish    the   required   mains. 
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4  Thomp.  Corp.  §  5448;  Ervine'a  Appeal, 
16  Pa.  256,  55  Am,  Dec.  499 ;  Famsworth  v. 
aoodhuc,  48  Vt.  209;  Re  New  York  C.  R. 
Co.  60  N.  Y.  410;  Cooper  v.  Williams,  5 
Ohio  St.  392,  24  Am.  Dec.  299;  Tracy  v. 
Elizahcthtotcn,  L.  d  B,  8,  R,  Co.  80  Ky. 
259;  Lccoul  v.  Police  Jnryy  20  La.  Ann. 
308;  State,  Olmsted,  Prosecutor,  v.  Morris 
Xqueduct,  46  N.  J.  L.  500;  Rhine  v.  Mc- 
Kinney,  53  Tex.  354;  Spring  Valley  Water- 
works V.  ScM  Mateo  Waterioorks,  64  Cal. 
123,  28  Pac.  447;  Re  New  York  C.  R.  Co. 
66  N.  Y.  407;  Cooley,  Const.  Lim.  p.  663, 
and  note;  Re  SL  Paul  d  N.  P.  R.  Co.  34 
Minn.  227,  25  N.  W.  345 ;  Vt.  Const  art.  2, 
Bill  of  Rights;  Allen  v.  Jay,  60  Me.  124,  11 
Am.  Rep.  185;  Lynch  v.  Forbes,  161  Mass. 
302,  37  S.  E.  437;  Lewis,  Em.  Dom.  §§  238, 
298,  303;  O'Uare  v.  Chicago,  M.  d  N.  R.  Co. 
139  111.  151,  28  N.  E.  923;  Reed  v.  Louis- 


ville Bridge  Co.  8  Bush,  69;  People  ex  rel. 
Heyncman  v.  Blake,  19  Cal.  579;  Baltimore 
d  O.  R.  Co.  V.  Pittsburg,  W.  d  K.  R.  Co.  17 
W.  Va.  812;  South  Carolina  R.  Co.  v.  Blake, 
9  Rich.  L.  228;  Carolina  C.  R.  Co.  v.  Love, 
81  N.  C.  434;  McWhirter  v.  Cockrcll,  2 
Head,  9;  Wisconsin  C.  R.  Co.  v.  Coi-nell 
University,  52  Wis.  537,  8  N.  W.  491;  Giesy 
V.  Cincinnati,  W.  d  Z.  R.  Co.  4  Ohio  St. 
308;  New  Orleans  P.  R.  Co.  v.  Oay,  32  La. 
Ann.  471. 

The  court  provided  is  a  party  in  interest. 

Hurtado  v.  California,  110  U.  S.  510,  28 
L.  ed.  232,  4  Sup.  Ct  Rep.  Ill,  292;  Yates 
V.  Milwaukee,  10  Wall.  497,  504,  19  L.  ed. 
984;  National  Docks  R.  Co.  v.  Central  R. 
Co.  32  N.  J.  Eq.  755;  Zeigler  v.  South  d 
North  Ala.  R.  Co.  58  Ala,  599;  Scott  v.  To- 
ledo, 1  L.  R.  A.  688,  36  Fed.  385 ;  Stuart  v. 
Palmer,   74  N.  Y.    183,  30  Ai:..   Rep.   289; 


State,  SHof^erland.   Prosecutor,  v.   Newark,   54 
N.  J.  L.  62,  23  Atl.  129. 

The  right  may  be  conferred  upon  a  water 
company  to  take  an  easement  In  land  for  the 
site  of  a  dike  or  mound  of  earth  for  the  bene- 
fit of  an  adjoining  reservoir  and  system  of 
water  suppU.  Burnett  y.  Com.  169  Mass.  417, 
48  N.  E.   758. 

b.  Who  may  exercise. 

The  power  of  eminent  domain  is  a  sover- 
eign power  of  the  state,  and  can  be  exercised  In 
aid  of  local  enterprises  only  when  the  right  is 
conferred  by  the  legislature.  The  grant  of 
other  powers  may,  however,  be  such  that  the 
ri;:ht  -to  exercise  the  eminent  domain  may  bo 
hnpiied. 

A.  municipal  corporation  may  exercise  the 
IKiwer  of  eminent  domain  to  secure  water  for 
piipplyinx  Its  inhabitants,  although  its  charter 
gives  it  no  authority  for  such  purpose,  where 
the  Constitution  provides  that  all  municipal 
corporations  shall  be  subject  to,  and  controlled 
by,  general  laws,  and  there  Is  a  general  stat- 
utory provision  that  any  person  may  acquire 
laad  for  specified  purposes,  among  which  are 
canals,  aqueducts,  flumes,  ditches,  or  pipes  for 
condacting  water  for  the  use  of  the  Inhabit- 
ants of  any  county,  Incorporated  city,  or  city 
and  county,  village  or  town.  Santa  Cruz  v. 
Enrlght.  95  Cal.  105,  30  Pac.  197. 

Statutory  authority  to  a  water  company  to 
talce  and  divert  wafer,  and  to  build  reservoirs 
and  works  and  lay  down  pipes  and  conduits 
for  water,  will  authorize  the  taking  of  land  for 
an  open  conduit  to  convey  water  from  its  nat- 
oral  reservoir  to  the  pumping  station  of  the 
company.  State,  Cheyney,  Prosecutrix,  v.  At- 
iMtic  City  Waterworks  Co.  66  N.  J.  L.  235,  26 
Atl.  93. 

The  grantee  of  a  franchise  to  lay  water  pipes 
in  the  streets  of  a  municipal  corporation  does 
not  thereby  become  empowered  to  exercise  the 
moniclpality's  right  by  eminent  domain  to  di- 
vert the  w^ater  from  a  private  stream  for  its 
domestic  supply.  Haupt's  Appeal,  125  Pa. 
211,  3  L.  R.  A.  636,  17  Atl.  436. 

Before  a  water  company  can  condemn  lands 
ioT  a  pipe  from  its  springs  to  the  limits  of  a 
city  for  supplying  water  thereto.  It  must  have 
ie**nred  the  right  to  so  supply  the  city  and  Its 
Inhabitants  with  water,  as  otherwise  there  can 
be  no  public  use  authorizing  the  condemnation. 
Wiiitonsln  Water  Co.  v.  Winans,  85  Wis.  26,  20 
L.  R.  A.  662,  54  N.  W.  1003. 

A  water  company  organized  under  N. 
T.  Law's  1890,  to  supply  an  unincorpo- 
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rated  village  with  water,  cannot  exer- 
cise the  right  of  eminent  domain,  where  It  has 
no  contract  to  supply  the  authorities  of  a  town 
with  water,  but  Its  right  to  use  the  streets  for 
the  laying  of  its  pipes  Is  based  upon  the  doctrine 
applicable  to  the  use  of  urban  streets  for  the 
purpose.  WItcher  v.  Holland  Waterworks  Co. 
66  Hun,  619,  20  N.  Y.   Supp.  560. 

A  corporation  organized  for  the  purpose  of 
supplying  water  to  a  municipality  cannot.  In 
the  absence  of  any  contract  with  the  munici- 
pality for  a  water  supply,  or  Its  consent  to  re- 
ceive such  supply,  as  required  by  statute,  ex- 
ercise a  right  of  eminent  domain  to  procure 
water  rights.  Citizens*  Waterworks  Co.  v. 
Parry,  59  Hun,  202,  13  N.  Y.  Supp.  490. 

The  taking  of  land  by  a  waterworks  com- 
pany organized  under  special  statute  to  supply 
water  to  a  village  Is  for  a  public  use,  although 
It  Is  not  shown  that  a  contract  has  been  made 
with  the  corporate  authorities  to  supply  water, 
unless  such  contract  is  made  a  condition  by  the 
law  incorporating  It.  Re  Malone  Waterworks 
Co.  38  N.  Y.  S.  R.  95,  15  N.  Y.  Supp.  649. 

The  power  of  eminent  domain  is  not  con- 
ferred by  implication  upon  a  water  company 
merely  because  the  legislature  has  authorized 
a  municipality  to  which  It  has  given  such  pow- 
er to  contract  with  the  water  company  for  a 
supply  of  water ;  nor  can  such  power  be  exer- 
cLsed  under  a  statutory  provision  giving  com- 
panies organized  for  the  purpose  of  transport- 
ing natural  gas,  petroleum,  or  water  through 
tubing  or  pipes  the  right  to  exercise  It.  as  that 
statute  applies  only  to  transportation  com- 
panies. State  ea  rel.  Smith  v.  Salem  Water 
Co.  5  Ohio  C.  C.  58. 

The  fact  that  a  corporation  formed  for  the 
purpose  of  supplying  a  city  with  pure  water 
diverts  the  water  of  a  certain  spring  from  Its 
customary  channel  prior  to  the  institution  of 
proceedings  to  have  the  Interest  of  the  owner  of 
the  How  of  the  water  therefrom  condemned,  does 
not  deprive  th<!  corporation  of  the  right  to 
condemn.  Moores  v.  Bel-Air  Water  &  Light 
Co.  79  Md.  391,  29  Atl.  1033. 

A  Judgment  against  a  water  company  for  di- 
verting the  water  of  a  stream  will  not  prevent 
It  from  acting  under  Its  powers  of  eminent  do- 
main, so  as  to  remit  the  landowner  to  the 
statutory  remedy  provided  for  the  future  dam- 
ages. Instead  of  the  remedy  at  common  law. 
Ingniham  v.  Camden  &  R.  Water  Co.  82  Me. 
335.  19  Atl.  801. 

A  statute  extending  the  eminent  dom.iln  pro- 
cedure to  Include  lands,  water  privileges,  and 
water  rights,  taken  to  supply,  or  to  enlarge  the 
supply  of,  any  town,  city,  or  village  with  water, 
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Davidson  v.  New  Orleans,  96  U.  S.  97,  24  L. 
ed.  616;  Ckwuvin  v.  Valiton,  8  Mont.  451,  3 
L.  R.  A.  194,  20  Pac.  658;  Taylor  v.  Porter, 
4  Hill,  140,  40  Am.  Dec.  274;  Fed.  Const 
14th  Amendment;  Powers  v.  Bears,  12  Wis. 

213,  78  Am.  Dec.  733;  Lumsden  v.  Milwau- 
kee, 8  Wis.  485;  Peninsular  R,  Co.  v.  Hoto- 
ard,  20  Midi.  18;  Elliott,  Roads  &  Streets, 

214,  215,  note  1,  217,  218;  Beach^  Pub. 
Corp.  §  678,  and  note;  Kuntz  v.  Sumption, 
117  Ind.  1,  2  L.  R.  A.  655,  note,  19  N.  E. 
474. 

This  act  is  what  is  sometimes  called 
"class  legislation,"  and  is  void. 

DurJcee  v.  Janesville,  28  Wis.  464,  9  Am. 
Rep.  500;  Holdcn  v.  James,  11  Mass.  396, 
6  Am.  Dec.  174;  Re  Picquet,  6  Pick.  65; 
Bank  of  the  State  v.  Cooper,  2  Yerg.  699, 
24  Am.  Dec.  517;  Terrett  v.  Taylor,  9 
Cranch,  50,  3  L.  ed.  49;  Leuns  v.  Wehh,  3 


Me.  336;  Woodard  ▼.  Brien,  14  Lea,  620; 
Straiten  Claimwits  v.  Morris  Claimants,  89 
Tenn.  497,  «u6  nom,  Dibrell  ▼.  Lanier,  12  L. 
R.  A.  70,  15  S.  W.  95;  Teft  v.  Teft,  3  Mich. 
69;  State  ea  rel.  Stoutmeyer  v.  Duffy,  7 
Nev.  348,  8  Am.  Rep.  713. 

It  can  never  be  wiUiin  the  bounds  of  le- 
gitimate legislation  to  enact  a  special  law, 
or  pass  a  resolve,  dispensing  with  the  gen- 
eral law  in  a  particular  case,  and  granting  a 
privilege  and  indulgence  to  one  man  by  way 
of  exemption  from  the  operation  and  effect 
of  such  general  law,  leaving  all  other  per- 
sons under  its  operation. 

Lewis  V.  Webb,  3  Me.  326;  Durham  v. 
Leiciston,  4  Me.  140;  Simonds  v.  Simonds, 
103  Mass.  572. 

It  is  not  within  the  letter  or  spirit  of  our 
constitutions,  or  the  principles  of  free  gov- 
ernments,   that   any   one   city    should     be 


and  giving:  the  remedies  provided  in  said  stat< 
ate  for  any  person  whose  land  may  be  taken, 
or  rights  of  property,  corporeal  or  Incorporeal, 
may  in  any  way  be  affected,  against  the  party 
or  corporation  taking  such  property  or  affecting 
such  rights  to  the  full  extent,  as  If  the  same 
had  been  taken  for  purposes  mentioned  in  such 
statute, — does  not  give  the  power  to  take  and 
condemn  land  or  water  rights,  but  only  pro- 
vides a  remedy  In  case  the  power  has  been 
otherwise  conferred  and  acted  upon.  Howe  v. 
Norman,  13  R.  I.  488. 

The  necessity  for  its  incorporation  purposes, 
which  must  exist  to  enable  a  water  company  to 
condemn  private  property.  Is  not  one  so  abso- 
lute as  to  compel  suspension  of  business  if  not 
overcome,  but  slmoiy  a  useful  and  convenient 
means  for  Insuring  against  a  lack  of  supply 
under  all  reasonably- to-be-apprehended  con- 
tingencies. Olmsted  v.  Morris  Aqueduct,  47  N. 
J.  L.  311. 

A  statute  authorizing  a  municipal  corporation 
to  condemn  and  appropriate  so  much  private 
property  as  shall  be  necessary  for  the  construc- 
tion and  operation  of  waterworks,  and  when 
they  shall  so  authorize  condemnation  and  op- 
eration by  individuals  permitting  them  to  con- 
fer upon  such  corporations  and  individuals  the 
power  to  take  and  appropriate  private  property 
for  the  purpose,  authorizes  the  municipal  cor- 
poration to  empower  a  foreign  corporation  to 
exercise  the  authority  for  the  construction  of 
the  waterworks.  Dodge  v.  Council  Bluffs,  57 
Iowa,  500,  10  N.  W.  886. 

The  power  granted  by  the  Alabama  statutes 
to  any  corporation  supplying  water  for  the 
public  to  the  Inhabitants  of  any  city,  town,  or 
village  In  the  state,  to  condemn  land  to  prevent 
the  source  of  water  supply  from  being  polluted, 
may  be  exercised  by  a  foreign  corporation  sup- 
plying water  to  the  Inhabitants  of  towns  with- 
in the  state,  although  It  Incidentally  beneflts 
the  Inhabitants  of  a  town  In  an  adjoining  state 
to  whom  such  corporation  also  furnishes  water. 
Columbus  Waterworks  Co.  v.  Long,  121  Ala, 
245,  25  So.  702. 

e.  What  may  he  taken. 

1.  In  general. 

The  power  to  acquire,  by  eminent  domain, 
the  necessary  property  to  furnish  a  municipal 
water  supply  will  Include  the  right  to  take, 
not  only  the  necessary  water,  but  rights  of 
way,  land  for  necessary  structures,  and  also 
land  necessary  to  protect  the  purity  of  the  sup- 
ply. 
68  L.IL  A. 


Under  a  power  to  obtain  a  municipal  water 
supply  from  "rivers  or  creeks,"  the  municipal- 
ity may  take  **a  small  mountain  stream."  Ship- 
pensburg  Water  Case,  21  Pa.  Co.  Ct.  89. 

A  water  company  cannot  condemn  land  and 
water  rights  for  use  In  its  system,  where  It  ap- 
pears that  at  the  commencement  of  the  pro- 
ceedings It  had  secured  other  streams,  water 
sheds,  water  rights,  and  lands  with  which  It 
could,  without  unreasonable  expenditures,  meet 
any  reasonable  demands  which  might  be  made 
upon  It  In  the  future,  although  it  would  be  a 
great  convenience,  and  wocild  be  economical 
and  enhance  the  value  of  the  corporation,  and 
secure  a  fuller  water  supply  to  the  Inhabitants 
of  the  city  to  which  It  furnishes  water,  as  Its 
capacity  to  appropriate  private  property  for  Its 
purposes  Is  limited  to  the  real  necessity  which 
exists.  Spring  Valley  Waterworks  v.  San 
Mateo  Waterworks,  64  Cal.  123,  28  Pac.  447. 

A  statute  giving  a  municipal  corporation  a 
right  to  take  a  water  supply  from  a  pond,  but 
providing  that  It  shall  construct  a  dam  of  suf- 
ficient height  to  retain  sufficient  water  supply 
for  a  year,  and  that  the  natural  Qow  In  the 
outlet  of  the  pond  shall  at  all  times  be  main- 
tained, gives  only  a  right  to  the  water  which 
would  ordinarily  run  away  In  freshets  and  In 
times  of  uncommonly  high  water  without  being 
of  use  to  anyone.  Nemasket  Mills  v.  Taunton, 
166  Mass.  540,  44  N.  E.  609. 

A  purchase  of  land  for  the  purpose  of  using 
wells  thereon  for  a  water  supply  by  percolation 
from  the  stream  Is  within  the  provisions  of  a 
statute  authorizing  the  taking  of  certain  wa- 
ters and  ail  lands  necessary  for  the  preserva- 
tion of  the  supply.  Stoughton  v.  Paul,  173 
Mass.  148,  53  N.  E.  272. 

A  water  company  Incorporated  In  1799  by 
special  charter  containing  no  provision  for  It 
to  acquire  land  by  condemnation,  but  author- 
ized In  1862  to  divert  and  condemn  any  springs 
or  streams  originating,  running,  or  being  in  a 
described  territory,  and  given  the  right,  under 
a  general  act  in  1876,  to  add  to  and  extend  its 
works  and  divert  all  streams  necessary  for  its 
corporate  purposes:  and,  by  a  further  general 
act  In  1883,  the  right  to  supply  consumers  of 
water  outside  the  limits  of,  and  along,  any  road 
leading  from  the  locality  it  was  designed  to 
serve  originally, — has  power  to  take,  through 
condemnation  proceedings,  the  waters  of  a 
brook  furnishing  power  to  a  grist  mill,  and  sit- 
uated In  territory  not  included  In  the  act  of 
1862,  for  the  purpose  of  enlarging  its  works 
and  of  serving  consumers  outside  Its  original 
territory.  State,  Olmsted.  Prosecutor,  v.  Mor- 
ris Aqueduct,  46  N.  J.  L.  495. 
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granted  the  right  to  purchase  and  control 
the  property  rights  of  two  whole  counties. 

Anderian  v.  Milwaukee,  82  Wis.  279,  15 
L.  R.  A.  830,  52  N.  W.  95;  Yick  Wo  v.  Hop- 
kins, 118  U.  S.  356,  30  L.  ed.  220,  6  Sup. 
Ct  Rep.  1064;  Cooley,  Ck)nst.  Lim.  pp.  479- 
491,  and  notes;  State  y.  Goodwill,  33  W. 
Va.  182,  6  L.  R.  A,  621,  10  S.  E.  285;  Wally 
V.  Kennedy,  2  Yerg.  554,  24  Am.  Dec.  511; 
Millett  V.  People,  117  111.  294,  57  Am.  Rep. 
8C9,  7  N.  E.  631;  Janesville'v.  Carpenter, 
77  Wis.  288,  8  L.  R.  A.  808,  46  N.  W.  128; 
State  V.  Pennoyer,  65  N.  H.  113,  5  L.  R.  A. 
709,  18  Atl.  878;  Forster  v.  Bcott,  136  N. 
Y.  577,  18  L.  R.  A.  543,  32  N.  E.  976. 

A  city  has  two  classes  of  powers,  the  one 
legislative,  public,  governmental,  in  the  ex- 
ercise of  whidi  it  is  a  sovereignty  and  gov- 
ems  its  people;  the  other,  proprietary, 
quasi  private,  conferred  upon  it,  not  for  the 


purpose  of  governing  its  people,  but  for  the 
private  advantage  of  the  inhabitants  of  the 
city  and  of  the  city  itself  as  a  legal  person- 
ality. 

Illinois  Trust  d  Bav.  Bank  v.  Arkansas 
City,  34  L.  R.  A.  518,  22  C.  C.  A.  171,  40  U. 
S.  App.  257,  76  Fed.  271;  Pikes  Peak  Power 
Co.  V.  Colorado  Springs,  44  C.  C.  A.  333,  105 
Fed.  1;  1  Dill.  Mun.  Corp.  4th  ed.  fi  27. 

Powers  or  franchises  of  an  exceptional, 
or  extraordinary,  or  nonmunicipal,  nature 
may  be,  and  sometimes  are,  conferred  upon 
municipalities. 

In  one  sense  such  powers  are  public  in 
their  nature  because  conferred  for  the  pub- 
lic advantage.  In  another  sense  they  t^av 
be  consider^  private,  because  they  are  such 
as  may  be,  and  Oiten  are,  conferred  upon 
individuals  and  private  corporations,  and  re- 
sult in  a  special  advantage  or  benefit  to  the 


A  proviso  excluding  from  a  grant  of  powers 
to  water  corporations  the  power  to  take  a  pri- 
vate spring  or  private  water  supplies  refers  to 
tile  spring  alone,  and  not  to  a  stream  having 
itfl  source  In  a  spring.  Gring  v.  Sinking  Spring 
Water  Co.  7  Pa.  Super.  Ct.  68. 

An  act  entitled,  *'An  Act  to  Amend  an  Act  to 
Regnlale  tbe  Condemnation  of  Property  in 
Cities  and  Towns  ...  for  Water  Mains 
or  Sewers/'  is  invalid,  in  so  far  as  It  provides 
for  tbe  condemnation  of  land  for  reservoirs  and 
standpipes,  under  a  constitutional  provision 
that  the  subject  of  an  act  shall  be  expressed  in 
the  title.  Reservoirs  and  standpipes  are  not 
Included  in  the  term  **water  maina"  Adams 
V.  San  Angelo  Waterworks  Co.  86  Tex.  485,  25 
S.  W.  005,  Affirmed  (Tex.  Civ.  App.)  25  S.  W. 
165. 

But,  althoQgh  a  statute  passed  for  the  pur- 
pose of  regulating  the  condemnation  of  prop- 
erty for  reservoirs  and  standpipes  has  been 
held  unconstitutional  as  authorizing  the  con- 
demnation of  property  for  purposes  other  than 
those  mentioned  in  Its  title,  the  act  may  be 
Talid  so  far  as  it  provides  for  the  condemna- 
tion of  property  for  water  mains.  San  Angelo 
Waterworks  Co.  y.  Adams  (Tex.  Civ.  App.)  26 
8.  W.  1104. 

A  corporation  created  for  the  purpose  of  sup- 
plying a  municipality  with  water,  with  power 
of  eminent  domain,  has  the  power  to  acquire 
lands  and  water  rights  necessary  to  preserve 
the  purity  of  the  water  supply.  Kountze  v. 
Morris  Aqueduct,  58  N.  J.  L.  303,  83  Atl.  262. 

A  statute  giving  a  municipal  corporation  a 
right  to  take  the  waters  of  a  stream,  "and  the 
waters  which  may  flow  Into  and  from  the  same, 
and  any  other  ponds  and  streams  within  a  dis- 
tance of  4  miles,  and  any  water  rights  con- 
nected therewith ;"  and  tbe  right  to  take  land 
on  and  around  the  ponds  and  streams  "as  far 
as  may  be  necessary  for  the  preservation  and 
parity  of  the  same," — will  give  a  right  to  take 
water  rights  which  may  be  necessary  to  the 
preservation  of  the  purity  of  the  stream,  In- 
cloding  a  prescriptive  right  to  pollute  the 
water.  Martin  y.  Gleason,  189  Mass.  183,  29 
N.  E.  664. 

But  the  grant  to  a  municipal  corporation  of 
a  right  to  take  a  water  supply  from  a  stream, 
paying  all  damages  sustained  by  any  person  in 
his  property  by  such  taking  of  water,  water 
rights^  or  easements,  does  not  by  implication 
anthorize  a  taking  of  a  right,  which  an  upper 
owner  has  acquired  by  prescription,  to  cast  pol- 
Inting  matter  Into  the  stream.  Brookline  v. 
Uacklntosh,  133  Mass.  215. 

The  whole  of  a  tract  of  land  aooglit  to  be 
WL.R.A. 


condemned  for  the  head  works  of  municipal 
waterworks  may  be  taken,  althoagh  not  abso- 
lutely essential  for  the  supplying  of  the  present 
needs  of  a  city,  where  it  will  be  reasonably 
necessary,  in  view  of  the  rapid  increase  of  pop- 
ulation and  its  probable  increase  in  the  future, 
and  in  view  of  the  possible  necessity  of  en- 
larging the  number  and  changing  the  location 
of  filtration  galleries  to  be  constructed  thereon, 
in  order  to  secure  an  ample  supply  of  water  at 
all  times  and  for  every  emergency.  Los  An- 
geles V.  Pomeroy,  124  Cal.  507,  57  Pac.  585. 

But  statutes  against  polluting  waters  used 
to  supply  any  reservoir  or  aqueduct  for  distrib- 
uting water  for  public  use,  by  casting  any  dead 
animal,  offul,  or  other  filth  therein  calculated 
to  render  them  impure  or  foul  smelling,  do  not 
take  private  property  for  public  use,  but  are 
mere  police  regulations  within  the  power  of  the 
legislature  to  enact.  State  v.  Wheeler,  44  N. 
J.  L.  88. 

So,  a  grant  to  a  water  company,  by  an  act  of 
legislature,  of  the  exclusive  right  to  use  the 
streets  and  alleys  of  a  city  for  the  purpose  of 
laying  down  water  pipes,  aqueducts,  and  con- 
ductors, necessary  in  the  erection  of  a  water- 
works system,  without  making  compensation 
therefor  to  either  the  corporation  or  its  citi- 
zens, is  not  the  taking  of  property  for  private 
use,  within  the  constitutional  prohibition,  but 
is  a  revocation  by  the  legislature  of  the  power 
conferred  upon  such  city  by  its  charter,  to  ap- 
propriate such  streets  and  alleys  for  such  pur- 
pose, and  vesting  the  same  In  such  water  com- 
pany. Memphis  v.  Memphis  Water  Co.  5 
Heisk.  495. 

A  charter  provision  authorizing  a  water  com- 
pany "to  take,  hold,  protect,  and  use  the  water 
of  Chase's  pond**  for  its  water  supply,  and  to 
"take  and  hold,  by  purchase  or  otherwise,  any 
lands,  or  other  real  estate,  necessary  for  any  of 
the  purposes"  of  the  company,  "and  for  the 
protection  of  the  water  shed  of  said  Chase's 
pond,"  snfliciently  defines  the  limits  and  ex- 
tent of  the  property  taken  under  the  right  of 
eminent  domain.  Moseley  v.  York  Shore  Wa- 
ter Co.  94  Me.  83,  46  Atl.  809. 

A  municipal  corporation  acquires  the  right, 
as  against  a  milldam  owner  on  a  stream,  to 
take  water  from  the  dam  for  its  waterworks 
supply  under  a  proceeding  to  "assess  the  dam- 
ages to  the  owners  of  any  lands,  lots,  water 
rights,  easements,  pools,  lakes,  and  natural 
streams  so  taken  and  condemned  for  said 
waterworks,"  notwithstanding  a  statute  pro- 
viding that  "no  artificial  provision  made  for 
water  by  any  person  or  corporation  .  .  . 
shall  be  condemned  without  the  consent  of  the 
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municipality  as  distinct  from  the  public  at 
large. 

Bailey  v.  New  York,  3  Hill,  631 ;  People 
ex  rel.  Park  Gomrs.  v.  Detroit,  28  Mich. 
228,  15  Am.  Rep.  202;  Atkins  v.  Randolph, 
31  Vt.  226;  People  ex  rel.  Le  Roy  v.  Hurl- 
hut,  24  Mich.  44,  9  Am.  Rep.  112;  Lyon  v. 
Elizabeth,  43  N.  J.  L.  162;  Paterson  v.  So- 
ciety for  Establishing  Useful  Mawufaotures, 
24  N.  J.  L.  385;  Louisville  v.  Com,  1  Duv. 
295,  85  Am.  Dec.  624;  Hill  v.  Boston,  122 
Mass.  375,  23  Am.  Rep.  332;  Western  8av. 
Fund  8oc.  v.  Philadelphia,  31  Pa.  185; 
Newport  V.  Unity,  68  N.  H.  587,  44  Atl. 
704;  Oliver  v.  Worcester,  102  Mass.  489,  3 
Am.  Rep.  485;  1  Dill.  Man.  Oorp.  4th  ed. 
§§  26-28,  66-68;  Welsh  v.  Rutlwnd,  56  Vt. 
228,  48  Am.  Rep.  762. 

This  legislation  and  taking  is  by  the  gen- 
eral authority  given  by  the  cnarter  to  act  in 


making  ordinances,  etc.,  and  not  by  any 
special  authority  granti?d  by  the  legisla- 
ture.    Such  ordinances  are  invalid. 

Phillips  V.  Denver,  19  Colo.  179,  34  Pac. 
902 ;  Durango  v.  Rtinsbcrg,  16  Colo.  327,  26 
Pac.  820. 

The  right  of  eminent  domain  cannot  be 
taken  by  implication.  The  authority  must 
be  expressly  given,  and,  the  exercise  of  the 
power  being  against  common  right,  it  can- 
not be  inferred  from  vague  or  doubtful  lan- 
guage. 

Allen  V.  Jones,  47  Ind.  438;  Butler  ▼. 
Thomasvillc,  74  Ga.  570;  Mills,  Em.  Dom. 
§  48;  Cooley,  Const.  Lim.  651-696;  Suther- 
land, Stat.  Constr.  §§  389,  390;  LaFarrier 
V.  Hardy,  66  Vt.  200,  28  Atl.  1030;  Tiede- 
man,  Mun.  Corp.  §  110;  Dill.  Mun.  Corp. 
4th  ed.  §§  89,  91;  Black,  Constr.  &  Interpre- 
tation of  Laws,  pp.  319,  320. 


owner,"  since  the  milldam  owner,  by  construct- 
ing the  dam,  does  not  acquire  any  property  in 
the  corpus  of  the  water,  but  merely  an  ease- 
ment to  its  use,  which  does  not  exclude  its  use 
by  others  provided  such  easement  is  not  there- 
by impaired  and  the  artificial  provision  made 
for  its  storing  does  not  embrace  the  water  it- 
self, so  as  to  maice  the  mere  talcing  thereof  by 
the  city,  without  Interfering  with  the  right  to 
maintain  the  dam  or  enjoy  any  of  the  priv- 
ileges connected  therewith,  a  condemnation  of 
any  "artificial  provision  made  for  water"  with- 
in the  meaning  of  the  statute,  although  the  use 
of  the  water  is  made  more  advantageous  to  the 
city  by  the  existence  of  the  dam.  Bass  v.  Ft. 
Wayne,  121  Ind.  389,  23  N.  E.  259. 

A  power  to  appropriate  so  much  of  the  water 
of  a  stream  within  or  without  the  place  where 
It  is  located  as  may  be  necessary  for  its  pur- 
poses does  not  authorize  the  condemnation  of 
water  for  supplying  the  public  beyond  the  ter- 
ritorial limits  prescribed  by  charter.  Bly  ▼. 
White  Deer  Mountain  Water  Co.  197  Pa.  80, 
46  Atl.  929. 

But  because  a  water  corporation  supplies 
water  to  a  customer  or  customers  outside  its 
corporate  limits,  it  does  not  lose  its  eminent- 
domain  privileges  entirely,  regardless  of  the 
question  of  the  quantity  required  for  those 
within  its  limits.  Citizens'  Water  Co.  v.  Det- 
wller,  25  Pa.  Co.  Ct.  461. 

And  equity  will  refuse  to  restrain  a  water 
corporation  from  taking  for  a  pumping  station 
a  certain  parcel  of  land  outside  of  the  munici- 
pality, where  Its  business  is  to  be  transacted, 
when  otherwise  it  will  be  impossible  for  the 
corporation  to  continue  business,  and  thus  the 
manifest  intent  of  the  legislature  will  be  de- 
feated. Keller  v.  Riverton  Water  Co.  161  Pa. 
422,   29  Atl.  82. 

A  statute  authorizing  commissioners  for  sup- 
plying a  municipal  corporation  with  water  to 
condemn  private  property  which  may  be  re- 
quired for  the  purpose  of  the  act  will  permit 
them  to  take  property  needed  for  the  material 
which  Is  on  it,  although  it  Is  not  within  the 
line  of  the  water  conduiL  Re  Water  Comrs. 
8  Edw.  Ch.  552. 

But  authority  to  a  water  company  to  take 
and  hold  any  land  necessary  for  obtaining,  tak- 
ing, and  conveying  the  water,  and  laying,  con- 
•tmcting.  and  maintaining  aqueducts,  does  not 
Include  the  right  to  impose  a  perpetual  servi- 
tude on  land  to  obtain  materials  from  it  for 
the  repair  of  the  supports  of  the  aqueducts. 
BIshoo.v.  North  Adams  Fire  Dist.  167  llass. 
864.  45  N.  E.  925. 

Power  given  a  municipality  to  condemn  pri- 
ML.S.  A. 


vate  property  necessary  for  the  construction 
and  operation  of  waterworks  does  not  author- 
ize condemnation  of  the  property  to  construct 
a  railway  to  transport  materials  and  coal  from 
the  railroad  station  to  the  waterworks  plant, 
or  to  ship  ice  cut  on  the  reservoir, — at  least 
where  a  public  road  is  available  for  the  trans- 
portation of  such  materials.  Creston  Water- 
works Co.  v.  McGrath,  89  Iowa,  602,  56  N.  W. 
680. 

2.  Other   public  property. 

The  general  rule  Is  that  property  once  de- 
voted to  a  public  use  cannot  be  taken  by  right 
of  eminent  domain  in  aid  of  a  rival  public  use. 
But  this  does  not  prevent  the  taking  of  unused 
property  for  another  public  use. 

A  water  company  may  exercise  Its  franchise 
to  take  water  from  a  stream  previously  appro- 
priated to  the  use  of  a  navigation  franchise, 
whenever   there   is   sufficient   water   above   the 
usual  and  natural  flow  to  fill  its  dam  without 
injury  to  the  navigation  and  rights  to  water 
power.     Lehigh    Coal    k    Nav.    Co.    v.    Pocono 
.  Spring  Water  Ice  Co.  7  North.  Co.  Rep.  350. 
I      But  a   water  corporation  cannot  practically 
,  deprive   a   canal   corporation   of   Its   franchise 
i  rights,  under  a  power  to  appropriate  so  much 
I  of  the  water  from  the  rivers,  canal  water  rights 
I  and  easements,   as   may   be  necessary   for   Its 
!  purposes,  as  it  Is  authorized  to  take  only  water. 
j  Philadelphia  Water  Supply  Co.  v.  Susquehanna 
I  canal  Co.  4  Pa.  Dist.  R.  637. 
i      A  municipal  corporation  may  be  authorized 
t  to  take  for  a  filtering  gallery,    In  connection 
;  with   its   water-supply   system,    land   approprl- 
!  ated  by  a  railroad  company  for  Its  uses  on  the 
'  shore  of  a  pond,  where  such  land  Is  not  essen- 
j  tial  to  the  operation  of  the  road ;  and,  it  seems, 
:  it  may  also  be  authorized  to  take  water  from 
:  a  pond  which  has  been  appropriated  by  another 
municipal  corporation  for  its  supply.     Old  Col- 
'  ony  R.  Co.  v.  Framingham  Water  Co.  153  Mass. 
561,  13  L.  R.  A.  332,  27  N.  B.  662. 

The  taking  of  a  strip  by  one  water  company, 

of  land  owned  by  another  water  company,  for 

a  conduit  to  obtain  a  supply  of  water  from  the 

same  source  for  use  In  the  same  city,  does  not 

interfere  with  the  corporate  rights,  privileges. 

or  franchises  of  the  owner  of  the  land,  or  with 

>  any  property  or  other  thing  essential  to   the 

\  exercise    and    enjoyment    by    the    landowner. 

I  which  is  essential  to  the  enjoyment  of  its  cor- 

I  porate  powers,  so  as  to  require  an  express  grant 

i  of  power  to  authorize  IL    Re  Rochester  Water 

I  Comrs.  66  N.  Y.  413. 

A  railroad  company,  acting  within  its  char- 
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The  city  is  a  private  party  in  respect  to 
this  property  proposed  to  be  taken.  It 
takes  it  for  its  own  use,  for  its  own  exclu- 
sive emolument  and  advantage. 

Tyler  v.  Beacher,  44  Vt.  648,  8  Am.  Rep. 
398. 

Mmiflon,  J.,  delivered  the  opinion  of  the 

The  petition  states  that  the  petitioners 
are  dissatisfied  with  the  condemnation  and 
appropriation  of  their  property  by  the  peti- 
tionee and  with  the  amount  of  compensation 
allowed,  and  prays  for  the  appointment  of 
•commissioners  to  inquire  as  to  the  necessity, 
manner,  and  right  of  such  taking,  and  the 
damages  caused  thereby.  The  petitionee 
moves  to  dismiss  so  much  of  the  petition  as 
relate  to  the  taking,  on  the  ground  that  the 
•determination  of  tiiat  matter  by  the  city 


council  is  final.  The  petitioners  insist  that 
the  provision  authorizing  the  condemnation 
entitles  them  to  the  same  appeal  that  is  al- 
lowed from  the  decisions  of  selectmen  in 
highway  proceedings,  and  that,  unless  the 
provision  can  be  construed  to  authorize  an 
appeal,  it  must  be  held  to  be  unconsti- 
tutional. Subdivision  14,  §  55,  Acts  1894, 
No.  1(55,  as  amended  by  §  3,  Acts  1896, 
No.  145,  authorizes  the  city  council  to  pro- 
vide a  supply  of  water  for  protection 
against  fire  and  for  sanitary,  domestic,  and 
other  purposes,  and  provides  that  upon 
making  compensation  therefor  it  may  take 
and  condemn  the  lands,  water,  water  privi- 
leges, rights,  and  property  of  any  person, 
company,  or  corporation  within  the  counties 
of  Washington  and  Orange,  except  such  as 
may  have  been  acquired  by  other  municipal 
corporations  before  the  passage  of  the  act. 


ter  rights,  may  condemn  for  its  right  of  way 
land  belonging  to,  and  used  by,  an  hydraulic 
ct)mpany  engaged  in  supplying  water  from  a 
lake,  upon  which  such  land  borders,  and  between 
which  and  its  land  such  railroad  Is  proposed  to 
be  built,  to  the  inhabitants  of  a  city,  by  means 
of  pipes  extended  out  into  the  waters  of  such 
lAke,  upon  the  conditions  and  reservations  that 
such  railroad,  when  built,  shall  in  no  way  In- 
terfere with  the  privilege  of  the  water  com- 
pany to  take  water  freely  from  the  lake,  and 
upon  its  undertaking  to  extend  the  pipes  of 
such  company  across  its  roadway,  and  to  keep 
the  same  in  repair,  and  in  all  other  respects 
ooDstructIng  its  works  so  as  not  to  prejudice 
or  interfere  with  the  business  of  such  company 
hi  the  supplying  of  water  to  such  city.  Ilii- 
cois  C.  U.  Co.  V.  Rucker,  14  111.  353. 

A  reservoir  site  of  a  water  corporation  may 
-be  entered  upon  in  locating  a  highway,  since  a 
corporate  franchise  is  a  form  of  private  prop- 
•erty,  and  it  may  therefore  be  taken  for  public 
use,  under  conditions  fixed  by  law.  Re  Road, 
16  Pa.  Super.  Ct.  579. 

Power  given  to  a  water  company  to  enter 
into  and  upon,  and  freely  to  malie  use  of,  any 
land  which  it  shall  deem  necessary  for  the 
purpose  of  conducting  a  supply  of  pure  and 
wholesome  water  to  the  city,  does  not  author- 
ize it  to  take  possession  of  a  city  street  for  the 
purposes  of  a  reservoir.  Ex  parte  Manhattan 
Co.  22  Wend.  653. 

I*roperty  acquired  by  a  water  company  for 
use  in  supplying  a  municipality  with  water  is 
held  for  public  use  under  the  rule  that  it  can- 
not be  taken  under  the  right  of  eminent  domain 
by  a  rival,  company  for  a  similar  use.  Focan- 
tico  Waterworks  Co.  ▼.  Bird,  130  N.  Y.  249,  29 
>'.  E.  246. 

The  exclusive  right  of  a  water  company  to 
faraish  water  to  the  inhabitants  of  a  village 
under  its  contract  made  in  pursuance  of  a  stat- 
ute constitntes  permanent  property  which  can- 
not be  taken,  upon  the  annexation  of  the  vil- 
lage to  an  adjoining  city,  by  such  city  for  the 
purpose  of  itself  supplying  the  water,  without 
inst  compensation.  Re  Long  Island  Water 
i^tipply  Co.  30  Abb.  N.  C.  36,  24  N.  Y.  Supp. 
*i07. 

But  the  entire  franchise  and  property  of  a 
vater  company  may  be  appropriated  by  a  mu- 
nidpality  under  the  right  of  eminent  domain. 

The  property  of  a  corporation  organized  to 
supply  water  to  a  municipal  corporation  is 
subject  to  the  right  of  eminent  domain.  Brady 
V.  Atlantic  City,  53  N.  J.  Eq.  440,  32  Atl.  271 : 
Re  Brooklyn,  143  N.  T.  596,  26  L.  B.  A.  270, 
38  N.  P:.  983. 
58  L.  R.  A. 


I      The  condemnation  of  a  water-supply  system 

I  Is  within  the  power  of  eminent  domain.     And 

the  power  will  exist  notwithstanding  the  exist- 

I  ence  of  a  contract  by  which  the  owner  of  the 

.  system  Is  required  to  furnish  the  municipality 

,  with  water  for  a  certain  rental.     Long  Island 

Water  Supply  Co.  v.  Brooklyn,  166  U.  S.  685, 

41  L.  ed.  1165,  17  Sup.  Ct.  Rep.  718. 

But,  as  property  already  devoted  to  a  public 
use  cannot  be  taken  by  another  for  a  public  use 
:  Inconsistent  with  the  prior  approprlutlon,  un- 
less such  taking  Is  authorized  by  the  legis- 
1  lature,  either  expressly  or  by  clear  Implication, 
a  municipality  cannot,  under  a  charter  author- 
izing It  In  general  terms  to  take  the  water  of 
any  stream  within  certain  limits,  take  waters 
already  appropriated  to  public  use.  New  Hav- 
en Water  Co.  v.  Walllngford,  72  Conn.  293,  44 
Atl.  235. 

The  taking,  by  a  city,  of  the  property  of  a 
water  company  under  a  statute  authorizing  it 
to  do  so,  and  providing  that  the  valuation  of 
the  property  should  be  "the  fair  value  of  said 
property  for  the  purposes  of  its  use  by  said 
city,"  and  ''that  such  value  shall  be  estimated 
without  enhancement  on  account  of  future 
earning  capacity  or  good  will,  or  on  account  of 
the  franchise  of  said  company,'*  Is  without  due 
process  of  law,  and  In  violation  of  the  14th 
Amendment  to  the  United  States  Constitution. 
Newburyport  Water  Co.  v.  Newburyport,  103 
Fed.  584. 

The  property  of  a  waterworks  company 
whose  franchise  is  not  exclusive  is  not  taken  by 
a  subsequent  grant  conferring  upon  the  city  au- 
thority to  construct  independent  and  competing 
waterworks,  and  such  company  is  not  entitled 
to  compensation.     Ihid. 

A  statute  permitting  the  water  commission- 
ers of  a  village  to  acquire  by  condemnation  the 
rights  and  property  of  an  existing  water  com- 
pany If  they  shall  determine  it  necessary  does 
not  make  it  mandatory  upon  them,  in  providing 
a  system  of  waterworks  for  the  village,  to  ac- 
quire the  rights  or  property  of  an  existing 
water  company  engaged  in  supplying  the  vil- 
lage with  water  under  a  franchise  which  does 
not  confer  upon  \t  any  exclusive  right.  Colby 
University  v.  Canandaigua,  69  Fed.  671. 

An  appropriation  of  water  and  a  water  plant 
to  public  use  by  the  state,  for  which  Just  com- 
pensation must  be  made.  Is,  in  effect,  made  by 
a  constitutional  provision  which  subjects  to  the 
control  of  the  state  every  public  water  supply. 
San  Diego  Water  Co.  v.  San  Diego,  118  Cal. 
55G.  38  L.  R.  A.  460,  50  Pac.  633. 

In  order  to  protect  the  property  from  the 
claims  of   rival   companies,    however.    It   must 
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and  oontains  the  following  provisions  re- 
garding procedure  and  appeal:  "In  taking 
such  lands,  water,  water  privileges,  rights, 
and  property,  for  such  purposes,  said  city 
council  shalf  proceed  in  tne  same  manner  as 
selectmen  of  towns  are  authorized  by  law  to 
proceed  in  taking  lands  for  highways;  and 
the  same  right  to  appeal  to  the  county  court 
from  the  decision  of  the  city  council  in  the 
awarding  of  damages  for  the  taking  of  such 
lands,  water,  water  privileges,  rights,  and 
property  shall  be  allowed;  and  such  appeal 
shall  be  taken  in  the  same  manner  as  is  pro- 
vided by  law  for  appeals  from  the  decision 
of  selectmen  in  matters  of  highways ;  except 
that  such  appeal  shall  not  prevent  the  said 
city  from  proceeding  with  its  works  as 
though  no  such  appeal  had  been  taken." 
The  clause 'which  provides  for  proceedings 
like  those  had  in  highway  cases  applies  only 


to  the  taking.  The  clause  granting  an  ap- 
peal restricts  it  to  the  decision  awarding 
damages.  The  intention  to  do  this  is  indi- 
cated by  the  further  provision  that  the  work 
shall  proceed  as  though  no  appeal  had  been 
taken.  So  it  becomes  necessary  to  pass  up- 
on the  petitioners'  claim  that  the  provision 
leaving  the  question  of  necessity  to  the  de- 
termination of  the  officials  of  the  municipal- 
ity taking  the  property  without  allowing  an 
appeal  renders  the  act  unconstitutional. 

The  petitionee  insists  that  it  was  clearly 
within  the  power  of  the  legislature  to  leave 
this  matter  to  the  final  determination  of  its 
city  council.  It  is  said  that  the  action  of 
the  legislature  in  exercising  the  right  of  emi- 
nent domain  is  conclusive  upon  the  courts 
as  regards  the  question  of  necessity;  that, 
instead  of  exercising  this  right  directly,  the 
legislature  may  grant  authority  to  exercise 


have  been  regularly  acquired,  or  proceedings 
for  its  acquisition  must  have  been  instituted 
in  good  faith. 

A  water  company  which  has  not  condemned 
to  its  use  the  water  of  a  stream  from  which  It 
talscs  its  supply  has  merely  the  position  of  a 
lower  riparian  owner  as  against  a  water  com- 
pany about  to  talce  its  supply  from  above  the 
former's  iutake.  Phllipsburg  Water  Co.  v.  Cit- 
izens' Water  Co.  189  Pa.  23,  41  At  I.  979. 

The  mere  purchase  of  a  strip  of  land,  and 
the  mailing  of  a  map  indicating  in  a  general 
way  all  the  streams,  ponds,  and  water  sheds 
which  might  be  available  for  a  water  supply  for 
a  municipality,  and  which  is  not  followed  by 
any  other  action  loolcing  to  the  appropriation 
of  the  waters  during  a  period  of  twenty  years, 
does  not  constitute  a  taking  for  public  use  so 
as  to  prevent  the  future  appropriation  of  any 
of  such  waters  for  another  public  use.  New 
liavea  Water  Co.  v.  Wullingford,  72  Conn.  293, 
44  Atl.  285. 

Lands  situated  in  another  town,  and  pur- 
chased by  a  waterworks  company,  are  not  de- 
voted to  public  use,  so  as  to  prevent  its  con- 
demnation by  an  adjoining  village  which  had 
filed  Its  maps  and  plans  two  months  before  the 
organization  of  the  water  company,  which  had 
no  valid  right  to  supply  the  water  to  the  town 
in  which  the  lands  were  situated,  and  where  it 
Is  the  only  available  source  of  supply.  Fulton- 
vllle  V.  Fonda  Waterworks  Co.  35  Misc.  426,  71 
N.  Y.  Supp.  1009. 

But  a  village  will  be  enjoined  from  locating 
a  dam  and  reservoir  upon  land  which  a  water- 
works company  have  been  negotiating  for,  and 
have  instituted  condemnation  proceedings  to  ac- 
quire, and  to  whose  purposes  such  rights  are 
necessary,  where,  without  them,  its  franchise 
would  be  practically  destroyed.  Pocontico 
Waterworks  Co.  v.  Bird,  51  Hun,  644,  4  N.  Y. 
Supp.  317. 

d.  Wxhaustion  of  power. 

The  power  of  a  water  company  to  acquire 
land  or  water  for  a  municipal  water  supply  is 
not  limited  to  that  exercise,  in  the  absence  of 
express  limitation  in  its  charter.  Johnson  v. 
Utica  Waterworks  Co.  67  Barb.  415. 

A  water  company  having  sufficient  supplies 
at  its  command  to  supply  the  public  within  its 
corporate  limits,  cannot  condemn  further  sup- 
plies for  the  use  of  customers  outside  of  its 
territorial  limits.  Detwiler  v.  Citizens'  Water 
Co.  25  Pa.  Co.  Ct.  481. 

When  a  water  company  has  power  to  appro- 
priate the  waters  of  any  spring  or  stream  it 
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may  select,  its  power  is  not  exhausted  by  its 
exercise,  so  that  a  partial  appropriation  of  the 
waters  of  a  stream  may  be  followed  by  a  fur- 
ther appropriation.  Schepp  v.  Beading,  2 
Woodw.  Dec.  460. 

Under  a  statute  giving  a  water  company  a 
right  to  take  any  other  lands  in  fee,  easements, 
rights,  and  other  property  that  the  board  may 
deem  necessary,  new  easements  may  be  created 
and  taken,  and  the  taking  is  not  limited  to 
those  already  existing.  Burnett  v.  Com.  169 
Mass.  417,  48  N.  E.  758. 

W*hen  a  water  company  originally  empowered 
to  condemn  private  property  within  specified 
territory  for  a  municipal  corporation,  under 
special  statutes,  is  subsequently,  by  force  of 
genera]  statutes,  authorized  to  supply  consum- 
ers outside  the  municipality,  and  to  take  pri- 
vate property  necessary  for  its  purposes 
wherever  situated,  it  is  not  bound  to  exhaust 
the  territory  to  which  it  was  at  first  limited  be- 
fore resorting  to  property  outside  of  it.  Olm- 
sted V.  Morris  Aqueduct,  47  N.  J.  L.  311. 

But  a  city  authorized  by  statute  to  take  wa- 
ter from  a  specified  lake  through  a  main  not 
exceeding  30  inches  in  diameter  has  no  power 
to  condemn  the  right  to  lay  other  pipe  or  pipes 
than  the  one  specified  in  the  statute.  Syra- 
cuse V.  Benedict,  86  Hun,  343,  33  N.  Y.  Supp. 
944. 

A  water  company  which  has  once  exercised 
its  right  of  eminent  domain  in  the  location  of 
pipe  Hues  will  be  enjoined  from  laying  out  over 
the  same  land  nn  entirely  new  and  additional 
route  for  supplying  Itself  with  water,  no  mat- 
ter how  convenient  or  necessary  the  same  may 
be.  McKay  v.  Pennsylvania  Water.  Co.  6  Pa. 
Dlst.  B.  364. 

e.  Extent  of  rights  acquired. 

The  fee  simple  of  land  sought  to  be  con- 
demned for  the  purpose  of  constructing  head 
works  for  a  municipal  water  system  may  be 
taken  under  the  California  statutes  authorising 
the  taking  of  the  fee  for  reservoirs  or  dams, 
where  the  land  is  so  saturated  with  water  to 
within  a  few  feet  of  the  surface  as  to  be  a  nat- 
ural reservoir,  which  it  is  proposed  merely  to 
improve,  so  as  to  make  it  better  serve  the  pur- 
poses of  a  reservoir,  by  constructing  a  subsur- 
face dam  at  the  lower  end  of  the  tract  to  pei^ 
manently  raise  the  plane  of  saturation,  and  by 
running  through  the  tract  a  tunnel  with  lateral 
galleries  to  drain  the  water  and  conduct  it  to 
supply  pipes.  Ix)S  Angeles  v.  Pomeroy,  124 
Cal.  697,  57  Pac.  585. 

Statutory  authority  to  a  municipal  corpora- 
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it  to  any  corpor&tion  or  individual,  and  that 
the  grantee  of  this  authority  may  determine 
whether  it  shall  be  exercised,  and  when,  and 
to  what  extent;  that,  inasmuch  aa  the  prop- 
erty is  taken  for  the  public  use,  and  the 
owner  assured  of  a  just  compensation,  the 
interest  the  grantee  may  have  in  the  taking 
is  of  no  consequence ;  that  the  owner  has  no 
constitutional  right  to  be  heard  upon  the 
question  of  necessity,  and  that  its  reference 
to  a  judicial  tribunal  is  a  matter  of  favor, 
and  not  of  right.  Various  text-books  on  the 
law  of  eminent  domain  and  the  decisions  of 
many  states  are  cited  in  support  of  these 
propositions.  It  will  be  well,  however,  to 
make  some  examination  of  the  cases  before 
conceding  Uie  entire  soundness  of  these 
views,  at  least  in  their  ai>plication  to  the 
question  as  presented  by  this  act.  The  sub- 
ject has  not  been  extensively  treated  in  our 


own  cases,  but  in  a  matter  of  thiu  nature 
and  importance  tlie  slip^htest  references 
should  receive  careful  attention.  In  Hatch 
V.  Vermont  G.  R.  Co.  25  Vt.  49,  61,  the  de- 
fendant's charter  gave  it  the  right  to  deter- 
mine the  location  of  its*  road,  subject  onlv 
to  very  general  restrictions ;  and  in  discuss- 
ing the  questions  directly  in  issue  Judge 
Redfield  remarked  that,  if  the  plaintiff  de- 
sired to  question  the  propriety  of  the  loca- 
tion, it  "should  have  been  done  by  manda- 
mus or  injunction  or  some  proper  process  to 
arrest  and  correct  the  evil  at  the  time  of  its 
being  built."  In  Hill  v.  Western  Vermont 
R,  Co.  32  Vt.  08,  the  charter  of  the  company 
authorized  it  to  take  such  lands  as  were 
necessary  for  the  construction  of  its  road 
and  requisite  accommodations,  and  the 
company  surveyed  certain  land  for  depot 
grounds  at  Manchester.     The  referee  found 


tion  to  take  and  hold  land  necessary  for  an 
aqueduct  to  furnish  a  water  supply  will  not 
five  them  a  fee  In  land  condemned  for  that 
parpoae.     Harback  v.  Boston,  10  Cush.  295. 

A  municipal  corporation  may  be  permitted, 
for  its  conduit  for  a  water  supply,  to  take  a 
perpetual  easement  to  curry  the  water  over  the 
lurface  of  a  parcel  of  land  under  the  right  of 
eminent  domain,  and  is  not  required  to  take 
the  fee.  Re  Thompson,  57  Hun,  419,  10  N.  Y. 
8upp.  705. 

The  taking  of  land  for  conducting  water 
through  and  across  it,  to  furr'sh  a  municipal 
corporation  with  a  water  supply,  under  a  stat- 
ute permitting  the  taking  of  lands,  tenements, 
hereditaments,  rights,  or  property,  will  require 
the  making  of  compensation  for  the  fee.  He 
Amsterdam  Water  Comrs.  96  N.  Y.  351. 

When  land  Is  taken  by  a  municipal  corpora- 
tion under  statutory  authority  for  protection 
of  lu  water  supply  such  taking  carries  a  right 
to  exclusive  possession  of  the  surface.  New- 
ton V.  Perry,  163  Mass.  319,  39  N.  E.  1032. 

The  taking  of  a  pond  or  a  stream  with  the 
water  In  it  is  a  talcing  of  the  land  and  the 
water  of  the  proprietors  of  the  pond  or  stream 
where  the  taking  is  made,  and  also  a  taking  of 
the  water  rights  of  such  other  persons  as  have 
a  right  to  use  the  water  elsewhere.  Dwight 
Printing  Co.  v.  Boston,  164  Mass.  247,  41  N. 
E.  2S5. 

When  a  water  company  is  authorized  per- 
manently to  appropriate,  and  to  pay  damages 
for  injury  committed  and  to  be  committed  by  a 
continuance  of  the  appropriation  of,  any  spring 
or  stream  they  may  select,  the  extent  of  their 
rlKht  is  evidenced  by  the  amount  taken  and 
paid  for.  and  if  that  be  but  a  part  of  the 
waters  they  cannot  thereby  assert  title  to  the 
entire  or  a  greater  flowage.  Schepp  v.  Read- 
log.  2  Woodw.  Dec.  460. 

iUxlstlng  rights  of  third  persons  In  ponds 
and  water  courses  are  not  extingushed  by  a 
ttatnte  giving  a  municipal  corporation  a  right 
to  take  "of  such  waters  as  much  as  may  be 
necessary  to  furnish  Itself  with  a  municipal 
water  supply, — especially  where  a  supply  ade- 
qnate  for  the  needs  of  the  present  population 
of  the  municipality  may  be  obtained  without 
interfering  with  such  rights.  Framingham 
Water  Co.  r.  Old  Colony  B.  Co.  176  Mass.  404, 
57  N.  E.  680. 

The  mere  acquisition  of  land  for  a  pumping 
•tation  for  a  municipal  water  supply  does  not 
include  the  right  to  dig  wells  thereon,  and 
draw  water  by  percolation  from  a  reservoir  be- 
longing to  a  third  person.  HoIUngsworth  ft  V. 
ML.R.  A. 


Co.    V.    Foxborough    Water    Supply    Dist.    165 
Mass.  186,  42  N.  E.  374. 

The  acquisition,  by  condemnation,  of  a 
right  of  way  over  land  to  lay  and  maintain  a 
pipe  line  to  connect  a  city's  pumping  station 
with  his  distributing  station  for  the  purpose 
of  supplying  the  inhabitants  of  the  city  with 
water  does  not  carry  with  it,  as  a  part  thereof 
and  necessary  for  the  proper  operation  and 
maintenance  thereof,  the  right  to  erect  tele- 
phone poles,  and  to  stretch  wires  therefrom, 
but  such  telephone  line  Imposes  an  additional 
burden  upon  the  land  for  which  additional 
compensation  must  be  made.  Spokane  v.  Col- 
by, 16  Wash.  610,  48  Pac.  248. 

Where  rights  have  been  acquired  by  a  water 
company  to  obtain  its  supply  from  a  "great 
pond,"  and  the  height  of  the  dam  is  increased 
3  feet  to  increase  storage  capacity,  the  size  of 
the  outlet  remaining  the  same,  no  more  water 
is  thereby  diverted  from  lower  owners  than 
formerly,  and  additional  damages  cannot  be  ob- 
tained. Hamor  v.  Bar  Harbor  Water  Co.  92 
Me.   364,  42   Atl.  790, 

Under  the  Massachusetts  statutes,  to  val- 
idate a  taking  by  a  municipal  corporation  of  a 
water  supply  from  a  stream  the  amount  of 
water  to  be  taken  must  be  filed  In  the  registry 
of  deeds,  and  If,  after  voting  to  take  a  certain 
number  of  gallons  of  water  daily,  the  taking 
lllcd  in  the  registry  purports  to  take  all  the 
water,  the  taking  will  be  void.  Lexington 
Print  Woriis  v.  Canton,  167  Mass.  341,  45  N. 
K.  746. 

A  water  company  having  reasonably  con- 
demned a  strip  of  land  20  feet  wide  for  use  In 
conducting  water  by  any  proper  method,  it 
must  pay  for  said  20  feet,  although  it  may  at 
time  of  suit  occupy  land  required  for  a  "pipe 
line"  only.  Joy  v.  Grindstone-Neck  W^ater  Co. 
85  Me.  109,  26  Atl.  3052. 

A  waterworks  company  taking  land  for  the 
construction  of  Its  works  in  accordance  with 
an  act  of  Parliament,  under  which  the  works 
are  to  be  constructed  according  to  certain 
plans  which  indicate  an  Intention  on  the  part 
of  the  company  merely  to  lay  beneath  the  land- 
owner's property  a  tunneled  aqueduct,  cannot 
subsequently  claim  the  entire  land  for  the  con- 
struction of  other  works  than  thoce  Indicated. 
Simpson  V.  South  Staffordshire  Waterworks 
Co.  4  DeG.  J.  &  S.  679,  11  Jur.  N.  S.  453.  84 
L.  J.  Ch.  N.  S.  387,  13  Week.  Rep.  729,  6  New 
Rep.  184,  279. 

f.  DUcretion  aa  to  neceaHty. 

Steabns  v.  Babue  presents  conditions  which 
differ   somewhat    from    those   found    in   other 
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that  a  part  of  the  land  so  surveyed  was 
never  necessary  to  the  company  for  rail  road 
purposes,  and  would  not  become  so  prospect- 
ively. The  court  held  that  under  its  char- 
ter the  company  gould  not  acquire  any 
more  land,  nor  any  greater  estate  therein, 
for  the  purpose  of  a  roadbed  or  stations, 
than  was  really  requisite  for  such  uses;  but 
that  the  directors  could  lay  out  their  road 
and  stations  as  they  saw  fit,  and  that,  as 
lonpr  as  tliey  acted  in  good  faith,  and  not 
recklessly,  their  decision  as  to  the  quantity 
of  land  required  for  depot  accommodations 
•would  be  regarded  as  conclusive.  In  the 
-opinion  Judge  Redfield  says  that  the  right 
to  exercise  the  power  of  eminent  domain  is 
•made  dependent  upon  rendering  an  equiva- 
lent in  money  "and  the  implied  compact 
«ot  te  acquire  more  land  than  they  need;" 
:and,  again:     "Unless  they  act  rashly,  or  in 


bad  faith,  it  is  not  very  ot)viacu  how  they 
are  to  be  controlled  in  the  matter.  No 
doubt,  if  they  act  redclessly  or  extravagant- 
ly, so  as  to  indicate  eitlier  utter  incompe- 
tence, or  corruption,  or  undue  influence,  or 
bad  faith,  a  court  of  equity,  at  the  suit  of 
the  landowner  or  the  stockholders,  would 
set  the  matter  right."  In  Eldridge  v. 
Smith,  34  Vt.  484,  it  was  said  that,  when 
land  is  taken  for  legitimate  railroad  use, 
the  judgment  of  the  locating  officers  is  con- 
clusive as  to  the  quantity  required  for  that 
purpose,  unless  the  quantity  taken  is  "cleaj- 
ly  bevond  anv  just  necessity."  In  WilliOins 
V.  Hchool  Dist.  No.  6,  33  Vib.  271,  Judge  Po- 
land says  that  it  rests  wholly  with  tlie  leg- 
islature to  say  whether  sufficient  necessity 
exists  to  justify  the  granting  of  the  power, 
and  that  courts  will  not  interfere  with  its 
discretion,  "at  least  not  unless  the  entire 


.<!a8es  on  this  subject.  The  constitutional  pro- 
vision giving  the  right  to  take  only  when  nec- 
essary for  public  use  Is  held  to  place  the  de- 
termination of  such  necessity  with  the  courts. 
In  other  rases  It  Is  generally  held  to  rest  with 
the  one  having  the  right  to  exercise  the  power. 

If  the  question  as  to  which  Is  the  most  prac- 
ticable and  expedient  route  for  a  line  of  pipes 
to  supply  water  for  city  waterworks  Is  com- 
.mltted  by  law  to  the  decision  of  the  city  au- 
'thorities,  their  decision  Is  not  reviewable  by 
Ihe  courts.  Bass  v.  Ft.  Wayne,  121  Ind.  389, 
23   N.   E.   259. 

In  a  condemnation  proceeding  to  acquire  a 
right  of  way  for  a  ditch  for  the  conveyance 
of  water  for  a  municipal  supply,  the  question 
of  the  necessity  for  the  ditch  is  wholly  within 
the  province  of  the  municipal  authorities,  and 
Is  not  for  the  Jury,  where  the  eminent  domain 
act  does  not  require  them  to  pass  on  that 
question,  and  under  a  general  statute  the  cor- 
poration is  granted  the  power  of  final  deter- 
mination thereof.  Warner  v.  Gunnison,  2 
Colo.  App.  430,  31  Pac.  23S. 

In  the  absence  of  any  provisions  In  the  stat- 
ute or  Constitution  submitting  the  question  of 
the  necessity  of  taking  land  for  a  muDlolpnl 
water  supply  to  a  court  or  Jury,  the  decision 
.of  the  question  lies  with  the  body  or  individuals 
to  whom  the  state  has  delegated  the  authority 
to  take.  Lynch  v.  Forbes,  161  Mass.  302,  37 
N.  E.  487. 

The  question  of  the  necessity  of  the  taking 
of  land  for  a  municipal  water  supply  need  not 
be  submitted  to  a  Jury.     Ibid. 

The  use  being  public,  the  determination  of 
the  legislature  that  the  necessity  exists,  which 
requires  private  property  to  be  taken,  is  con- 
clusive. To  constitute  a  public  use,  It  Is  not 
necessary  that  the  entire  community,  or  even 
a  considerable  portion  of  it,  should  directly 
participate  In  the  benefits  to  be  derived  from 
the  purpose  for  which  the  property  is  taken. 
Rlche  V.  Bar  Harbor  Water  Co.  75  Me.  91. 

A  water  company,  having  the  right  of  em- 
inent domain  to  enter  on  such  land  as  may  be 
necessary  for  the  purpose  of  constructing  and 
operating  its  works,  is  vested  with  entire  dis- 
cretion as  to  the  route  of  Its  pipe  line,  so  long 
as  exercised  in  a  reasonable  manner,  and  not 
wantonly,  corruptly,  or  capriciously.  Blddle 
V.  Wayne  Waterworks  Co.  190  Pa.  94,  42  Atl. 
880. 

The  determination  of  whether  or  not  partic- 
ular property  should  be  taken  for  a  public 
water  supply  Involves  a  legislative  question,  of 
■which  no  notice  need  be  given  the  property 
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owner.  Applcton  v.  Newton,  178  Mass.  276, 
59  N.  E.  648. 

A  water  company's  power  "to  take  water 
from  any  stream"  confers  a  limited  power  as  to 
quantity,  but  an  unrestricted  liberty  of  choice 
as  to  stream,  as  the  word  "from"  denotes  that 
the  entire  stream  is  not  to  be  taken.  Lehigh 
Coal  &  Nav.  Co.  v.  Scranton  Gas  &  Water  Co. 
6  Pa.  Dist.   R.  291. 

Water  commissioners  acting  under  statutes 
authorizing  them  to  procure  by  purchase  or 
condemnation  a  source  of  water  supply  are  the 
sole  arbiters  as  to  the  source  of  the  supply, 
and  need  not  submit  such  question  to  the  tax- 
payers. Lawrence  v.  Freeland,  55  Hun,  610, 
8  N.  Y,  Supp.  807. 

III.  Procedure, 

a.  In  general. 

One  seeking  to  condemn  property  for  a  mu- 
nicipal water  supply  must.  In  order  to  protect 
himself  from  being  treated  as  a  trespasser,  fol- 
low the  method  pointed  out  by  the  statute,  and 
acquire  title  to  the  property  in  a  legal  manner. 

Riparian  rights  in  the  water  of  a  stream  are 
to  be  acquired  under  powers  of  eminent  domain, 
by  a  water  supply  company,  in  the  same  man- 
ner as  land  Is  taken.  Hamor  v.  Bar  Harbor 
Water  Co.  78  Me.  127.  3  Atl.  40. 

A  municipal  corporation  must  condemn  the 
land  through  which  a  stream  flows,  or  some 
part  of  it,  and  not  merely  property  rights  In 
the  water,  under  a  grant  of  power  to  condemn 
land  for  the  purposes  of  Its  water-supply  sys- 
tem, as  grants  of  rights  of  eminent  domain 
must  be  strictly  construed.  Charlottesville  v. 
Maury,  96  Va.  386,  31  S.  E.  520. 

Mandamus  will  not  be  granted  an  owner  of 
water  rights  to  compel  the  board  of  supervis- 
ors to  act  upon  the  board  of  commissioners*  ap- 
pointment of  commissioners  In  condemnation 
proceedings  for  the  acquirement  of  such  rights, 
under  a  statute  authori2lng  the  construction 
and  maintenance  of  waterworks  for  municlptil 
water  supply,  and  the  condemnation  and  pur- 
chase of  private  property  therefor,  where  it  ap- 
pears that  no  negotiation  for  such  rights  has 
been  entered  Into  by  the  board  of  commission- 
ers, which  is  a  necessary  preliminary  to  the 
appointment  of  commissioners  to  condemn. 
Mahoiiey  v.  San  Francisco  City  &  County,  53 
Cal.  383. 

An  act  authorizing  the  lessee  of  waterworks 
used  for  municipal  water  supply  to  sue  out  a 
writ  of  ad  quod  damnum  to  ascertain  the  dam- 
ages sustained  by  riparian  proprietors  from  his 
diversion   of   the   water  of   a   stream   running 
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ab<<Tic8  of  any  necessity  be  shown."  In 
iWftr  V.  Stafford  ^at.  Bank,  57  Vt.  128, 
.^here  the  statute  in  question  was  held  un- 
enDiititutional  because  of  the  failure  to  make 
iii«(aate  provision  for  compensation,  the 
•A>urt  treated  the  want  of  necessity  and  the 
fnilure  to  provide  for  compensation  as  of 
thp  >ame  effect,  saying  that  the  Constitution 
iiiuts  the  right  to  take  private  property  to 
« .i-4-s  where  necessity  requires  it  for  a  pub- 
lie  use,  and  where  just  compensation  is 
cuJe,  and  that  any  legislative  act  author- 
ising such  an  appropriation  when  such  a  ne> 
ces^^ity  does  not  exist,  or  which  does  not 
pFftvide  for  compensation,  is  plainly  in  con- 
liict  with  the  Constitution.  Tlie  treatment 
•ct  this  subject  by  the  courts  of  other  states 
>vill  sufiiciently  appear  from  a  brief  review 
of  some  of  their  cases.  In  Ex  parte  Man- 
hattan Co.  22  Wend.  653,  upon  an  applica- 


tion for  the  appointment  of  commissioners 
to  value  certain  land  taken  by  the  company, 
it  was  alleged  that  the  land  was  not  needed 
for  any  purpose  contemplated  by  the  char- 
ter: but  the  court  said  the  legislature 
seemed  to  have  invested  the  company  with 
a  discretion  nearly,  if  not  quite,  absolute; 
at  any  rate,  to  have  made  them  so  far  the 
judges  of  the  matter  that  the  court  could 
not  arrest  them  on  the  pending  application; 
perhaps  in  no  way  except  by  a  direct  pro- 
ceeding for  an  abuse  of  their  powers.  In 
Cotton  V.  Mississippi  d  R,  River  Boom  Co, 
22  Minn.  372,  the  court  found  it  unneces- 
sary to  decide  whether  the  legislature  could 
have  authorized  the  defendant  to  determine 
the  question  of  necessity  conclusively,  but 
held  that  it  could  authorize  the  defendant 
to  make  a  determination  of  it  that  would  be 
prima  facie  good  and  binding,  and  that  it 


Throngh  their  land  does  not  deprive  them  of 
'b«?lr  common-law  actioa  thrrefor  on  his  fail- 
ure to  sae  out  the  writ.  Stein  v.  Burden,  24 
Ala.  130.  60  Am.  Dec.  453. 

X  writ  of  ad  quod  damnum  as  to  waterworlcs 
may  ihsoe  after,  as  well  as  before,  their  erec- 
tion, and  against  an  individual  instead  of  all 
asfrc*ed  thereby,  under  an  act  authorizing  the 
"^■ir.g  oat  of  the  writ  "as  often  as  may  be  nec- 
"<^Ary  dnring  the  continuance  of  the  privilege 
granted  in  the  act"  to  which  the  act  authorlz- 
isr  the  writ  was  amendatory.  Burden  v.  Stein, 
jr»  Ala.  4S5. 

It  a  water  company  fails  to  bring  itself 
vithin  the  requirement  of  law  for  taking  land, 
r  is  liable  for  such  damage  as  it  may  have 
dun*;  as  a  wrongdoer,  and  the  charter  process 
tor  determining  damages  need  not  be  observed. 
ll-iaior  V.  Bar  Harbor  Water  Co.  78  Me.  127,  3 

Atu   40. 

ime  injured  by  the  diversion  of  a  water 
mirse  to  supply  a  city  with  water  is  entitled 
'u  Dtaintaln  an  action  for  damages,  and  not 
i^jurif'ted  to  seeking  compensation  through  con- 
<i  iLnation  proceedings,  where  it  does  not  ap- 
Z^CT  that  the  water  commlsslonerH  filed  a  map 
"t  the  property  proposed  to  be  taken,  required 
^T  statute  as  a  prerequisite  to  the  right  to  take 
^he  lands.  Seeley  v.  Amsterdam,  31  Misc.  123, 
€4  N.  Y.    Supp.   1036. 

When  a  water-supply  company  Is  liable  for 
^h"  damages  consequential  upon  its  diversion 
^>{  water,  and  the  statute  prescribes  that  be- 
fore *he  injury  occurs  either  party  may  pro- 
<:r?<l  by  a  statutory  process  to  determine  the 
darr.nges.  Its  nonpayment  then  will  not  change 
'li**  rfm'*dy,  the  Constitution  not  requiring  re- 
's <i:i«- ration  before  injury  occurs.  Koch  ▼. 
Winiarasport  Witer  Co.  65  Pa.  288. 

i-nder  the  Massachusetts  statutes,  a  water 
^^mpany  must  file  a  description  of  the  land  tak- 
40  for  Its  pipe  line  so  accurate  that  the  land- 
^'i^rners  can  ascertain  from  it  the  situation  and 
1'  nndariea  of  the  part  of  their  land  which  has 
U-n  taken.  Warren  v.  Spencer  Water  Co.  143 
H358.  9,    8    N.   E.   606. 

A  water  company  which  fails  to  provide  a 
valid  d#»«crlptIon  of  the  location  of  its  pipe 
lia^.  es  required  by  statute,  will  be  liable  to  an 
:i<:tlnn  of  tort  by  a  landowner  over  whose  land 
It  attempts  to  lay  the  pipes.  Ibid.;  Wamesit 
I  .i!^er  Co.  T.  Allen,  120  Mass.  352. 

Unlefis  tbe  description  of  the  stream  to  be 
*sbra  for  a  municipal  water  supply  is  filed  In 
•ie  Tf%l»tjy  of  deeds,  as  required  by  statute, 
'1.^  municipal  corporation  will  be  liable  in  an 
atk'Q  of  tort  for  Interference  with  the  water 
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of  the  stream.  Lund  ▼.  New  Bedford,  121 
Mass.  286. 

If  one's  land  is  flowed  by  a  reservoir  for  a 
municipal  water  supply,  and  no  description  of 
the  property  is  filed  in  the  registry  of  deeds, 
as  required  by  statute,  until  sometime  after- 
wards, his  filing  a  claim  for  compensation  after 
the  flowing,  on  the  assumption  that  the  taking 
was  lawful,  will  give  him  a  right  to  ail  his 
damages,  and  preclude  an  action  of  tort  for  the 
occupation  prior  to  the  filing.  Spauldlng  v. 
Arlington.  126  Mass.  402 ;  Lewis  v.  Boston,  130 
Mass.  330. 

A  water  company  authorized  to  appropriate 
the  waters  of  a  stream  by  power  of  eminent 
domain,  purchasing  a  site  on  the  stream  for  its 
dam,  acquires  only  the  rights  of  a  riparian 
owner  until  those  powers  are  actually  exer- 
cised, and  is  liable  for  a  diversion  of  water  as 
for  a  continuing  nuisance.  Standard  Plate 
Glass  Co.  V.  Butler  Water  Co.  5  Pa.  Super.  Ct. 
503. 

If  a  corporation  has  statutory  power  to  take 
water  from  a  private  pond  for  public  use,  the 
remedy  of  the  owner  of  the  pond  Is  not  in 
equity  for  an  injunction,  but  at  law  for  an  as- 
sessment of  damages.  Fay  v.  Salem  &  D.  Aque- 
duct. 9  Allen.  577. 

An  injunction  against  diverting  water  by 
taking  it  for  city  waterworks  may  be  made, 
with  a  stay  of  its  operotlon,  to  permit  the  city 
to  acquire  the  right.  Klgney  v.  Tacoma  Light 
&  Water  Co.  0  Wash.  576,  26  L.  R.  A.  425.  38 
Pac.  147. 

When  a  municipal  corporation  has  been 
wrongfully  taking  water  for  its  waterworks 
supply  from  a  stream,  to  the  domage  of  ripori- 
an  rights,  rather  than  depriving  a  numerous 
population  of  such  a  necessity,  an  injunction 
will  be  so  modified  as  to  allow  the  municipality 
a  reasonable  time  in  which  to  secu«^  a  right  to 
such  supply  by  purchase  or  eminent  domain. 
New  Whatcom  v.  Folrhaven  Land  Co.  24  Wash. 
493,  54  L.  R.  A.  190,  64  Pac.  735.  Dunbar,  J., 
dlsHouts  on  the  ground  that  the  municipal  cor- 
poration should  be  subject  to  the  same  penalty 
as  a  private  Individual. 

Injunction  will  not  be  granted  to  restrain  a 
water  company  from  taking  its  water  supply 
from  a  lake,  where  the  evidence  fails  to  e8tal>- 
lish,  indisputably,  that  such  taking  would  re- 
sult in  lowering  the  level  of  the  lake,  or,  even 
if  it  would,  that  material  Injury  would  there- 
by result  to  riparian  owners.  Wintermute  v. 
Tacoma  Light  &  Water  Co.  3  Wash.  727,  29 
Pac.  444. 

An  injunction  will  not  be  granted  to  restrain 
the  construction  over  private  lands  of  a  ditch 
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had  done  this,  at  least,  by  authorizing  the 
defendant  to  designate  the  lands  necessary 
to  be  taken.  In  Re  Albany  Street,  11 
Wend.  149,  25  Am.  Dec.  618,  which  was  a 
proceeding  in  connection  witJi  the  opening 
of  a  street,  it  was  objected  that  the  exten- 
sion through  the  church-yard  was  not  a 
public  necessity,  and  the  court  said  that 
question  was  not  before  it;  that,  if  it  had 
*.he  power  to  review  the  decision  of  the  cor- 
poration in  that  particular,  it  could  not  do 
so  upon  the  pending  motion.  In  North 
Missouri  R.  Co.  v.  Oott,  25  Mo.  540,  the 
charter  gave  the  company  a  right  to  hold  a 
strip  of  land  the  whole  length  of  the  road, 
not  exceeding  100  feet  in  width,  and  provid- 
ed that  in  passing  bills  or  valleys  it  might 
extend  said  width  in  order  to  effect  said  ob- 
ject. The  petition  alleged  that  the  survey 
at  the  place  in  question  passed  hills  and 


valleys,  and  that  a  strip  150  feet  in  width 
was  necessary  for  the  construction  of  the 
road.  The  court  held  that  this  allegation 
was  not  traversable,  saying  that  it  was 
doubtless  based  upon  the  report  of  the  en- 
gineer, whose  judgment  therein  controlled 
the  plaintiff.  In  t^outh  Carolina  R.  Co,  v. 
Blake,  9  Kich.  L.  22S,  the  company  was  au- 
thorized to  take  at  valuation  whatever 
lands  might  be  required  for  the  purposes 
specified,  and  its  claim  under  this  provision 
is  stated  by  the  court  as  follows:  *'The 
company  says  that  it  must  judge,  that  no 
other  person  can  know  its  schemes  and 
wants,  that  the  landowner's  rights  are  made 
safe  by  the  provisions  for  compensation." 
In  commenting  upon  this  cl^im  the  court 
says  that,  if  the  mere  assertion  of  the  com- 
pany that  a  parcel  is  required  for  some  of 
the  specified  uses  were  to  be  held  conclusive. 


for  the  conveyance  of  water  to  a  municipality, 
where  the  defendants  are  solvent  and  able  to 
respond  in  damages  for  any  Injury  done 
thereby,  and  the  ditch  being  constructed  across 
rocky,  barren,  and  uncultivated  lands,  the  dam- 
ages are  not  Irreparable.  Thorn  v.  Sweeney, 
12  Nev.  251. 

Where  to  restrain  the  diversion  of  the  water 
of  a  stream  by  a  municipality  would  cause 
great  hardship,  and  it  Is  abundantly  able  to 
pay  the  damages  sustained  by  riparian  proprie- 
tors, an  injunction  will  be  denied.  New 
Haven  Water  Co.  v.  Wallingford,  72  Conn.  293, 
44  All.  235. 

A  water  company  cannot  be  enjoined  from 
taking  water  from  a  stream,  under  powers  of 
eminent  domain.  In  favor  of  a  railroad  com- 
pany asserting  its  right  to  take  water  for  its 
engines  under  its  right  as  a  riparian  owner. 
Philadelphia  &  R.  R.  Co.  v.  Pottsville  Water 
Co.  182  Pa.  418,  38  Atl.  404. 

A  statute  that  provides  a  method  of  com- 
pensating for  land  taken  tor  a  water  company's 
pipe  line  relates  to  a  condition  prescribed  to 
secure  the  compensation,  and  not  as  a  part  of 
the  taking,  and  when  the  landowner  accepts  a 
satisfactory  compensation,  he  waives  the  stat- 
utory condition.  Rockland  Water  Co.  v.  Till- 
Bon,  69  Me.  2.55. 

The  diverRion  of  a  stream  Is  a  "taking  and 
using  it,"  within  the  meaning  of  a  statute  Au- 
thorizing a  waterworlcs  company  to  take  cer- 
tain waters,  and  which  provided  a  different 
mode  of  ascertaining  the  compensation,  where 
the  stream  is  taken  and  used,  from  that  to  be 
followed  where  the  stream  is  injuriously  af- 
fected. Ferrand  v.  Bradford,  21  Beav.  412, 
2  Jur.  N.  S.  175. 

An  act  incorporating  a  water  company  may 
treat  laud  and  an  easement  therein  as  distinct 
things  by  prescribing  how  the  former  may  be 
acquired  by  eminent  domain  while  leaving  the 
acquisition  of  the  latter  to  mutual  agreement 
between  the  parties  in  interest.  Rockland  Wa- 
ter Co.  V.  llilson,  69  Me.  255. 

The  owner  of  land  taken  for  Its  pipe  line 
nnder  powers  of  eminent  domain  by  a  water 
company  cannot  l>e  permitted,  in  equity,  to  lie 
by  and  choose  two  remedies,  and,  after  be  has 
exhausted  one,  had  his  damages  assessed,  his 
issue  framed,  and  his  case  ready  for  trial,  to 
then  ask  for  an  injunction  to  undo  all  that  has 
been  done,  and  compel  the  company  to  remove 
the  improvements  it  has  already  constructed. 
Blddle  V.  Wayne  Waterworks  Co.  190  Pa.  94, 
42  Atl.  380. 

A  town  which  has  paid  damages  for  taking 
a  water  supply  from  a  great  pond  cannot  main- 
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tain  an  action  to  set  aside  the  award  on  the 
ground  of  newly  discovered  evidence,  when 
that  proves  that  the  flow  of  water  in  the  out- 
let is  not  diminished  by  such  use.  Plymouth 
V.  Russell  Mills,  7  Allen,  438. 

The  statutory  authority  of  municipal  corpo- 
rations to  appoint  commissioners  to  assess 
damages  in  proceedings  under  the  right  of 
eminent  domain  to  construct  waterworks  is  not 
unconstitutional  as  an  Infringement  on  the 
right  of  a  citizen  to  have  his  compensation  as- 
sessed by  impartial  men  chosen  by  disinter- 
ested parties,  since,  even  If  the  public  officers 
of  municipal  corporations  could  be  regarded  as 
interested  parties  other  than  as  taxpayers, 
which  will  not  disqualify,  the  right  of  appeal 
from  such  assessment  l)eing  given,  the  consti- 
tutional requirement  Is  thereby  satisfied.  Bass 
V.  Ft.  Wayne,  121  Ind.  389,  23  N.  B.  259. 

In  a  proceeding  to  acquire  lands  for  the  con- 
struction of  an  aqueduct  for  the  purpose  of  a 
municipal  water  supply,  the  court,  on  an  appli- 
cation to  confirm  the  award  of  the  commis- 
sioners of  appraisal,  wi)l  not  ordinarily  weigh 
conflicting  evidence  in  considering  whether  It 
is  adequate  or  excessive;  but,  if  the  commis- 
sioners have  proceeded  upon  a  wrong  principle, 
the  court  will  refuse  to  confirm.  Benedict  ▼. 
New  York,  39  C.  C.  A.  290,  98  B'ed.  789. 

The  fact  of  failure  of  the  parties  to  agree  as 
to  the  price  to  be  paid  for  land  necessary  for 
works  to. supply  a  municipal  corporation  with 
water,  which  is  necessary  to  give  a  court  ju- 
risdiction to  appoint  appraisers  to  fix  the  price, 
cannot  be  collaterally  attacked  In  another 
court,  where  such  fact  is  stated  in  the  record 
of  the  proceedings  in  the  court  which  appointed 
the  appraisers.  Dyckman  ▼.  New  York,  5  N. 
Y.  434. 

The  act  of  Congress  approved  July  15,  1882, 
authorizing  the  taking  of  private  property  to 
increase  the  water  supply  of  the  city  of  Wash- 
ington, is  not  unconstitutional  because  it  pro- 
vides for  the  ascertainment  of  the  value  of  the 
property  taken  by  the  court  of  claims,  instead 
of  through  the  verdict  of  a  Jury.  Great  Fails 
Mfg.  Co.  V.  Garland,  25  Fed.  521. 

A  property  owner  .whose  land  and  water 
rights  are  taken  waives  all  objection  to  the 
preliminary  steps  for  estimating  his  compensa- 
tion, by  filing  his  claim  with  the  tribunal  au- 
thorized to  ascertain  the  value  of  his  property. 
Ihid. 

Where  property  owned  by  tenants  In  com- 
mon is  needed  for  the  purposes  of  a  municipal 
water  supply,  the  proceedings  need  not  be 
against  the  tenants  severally;  but  it  is  suffi- 
cient to  appraise  the  value  of  the  whole  prop- 


190L 


STEABNS  Y.  BABBiB. 


253 


land  might  be  taken  for  other  uses^  and  "no 
action  of  trespass  would  lie,  for  the  taking 
would  be  lawful;  no  prohibition  to  restrain 
either  the  company  or  the  commissioners 
would  lie,  for  both  would  be  acting  within 
the  bounds  of  delegated  power;"  and  no 
"injunction  could  rightly  arrest  the  regular 
exercise  of  lawful  discretion.''  The  court 
concluded  that,  if  the  company's  assertion 
of  right  was  not  conclusive,  there  must  be 
fiome  ti'ial;  that  the  complication  of  the 
matter  should  not  suffice  to  Mdthdraw  it 
from  all  investigation,  and  that  the  appli- 
cation of  the  company  should  set  forth  the 
particular  purpose  for  which  the  land  was 
needed;  but  said  further  that  the  mode  of 
trial  was  not  then  under  consideration.  In 
Baltimore  rf  0.  R,  Co.  v.  Pittsburg,  W,  d  K, 
R.Co.  17  W.  Va.  812,  it  is  said  that  private 
property  can  be  taken  only  for  a  public  use. 


and  that  no  more  of  such  property  can  be 
taken  than  is  necessary  for  such  use,  and 
tliat  this  must  be  determined  from  the  stat- 
ute and  the  facts  presented;  that,  at  what- 
ever stage  of  the  proceedings  the  landowner 
is  summoned  to  appear,  he  has  a  right  to 
resist  the  appropriation  of  his  property; 
and  that  when  it  clearly  appears  that  the 
property  taken,  or  a  part  thereof,  is  not  nec- 
essary for  the  public  use,  &b  to  so  much  the 
taking  is  unlawful. 

It  will  be  noticed  that  in  most  of  the 
cases  above  cited  the  legislative  act  did  not 
determine  the  amount  to  be  taken.  The 
language  of  the  following  cases  will  suffi- 
ciently indicate  the  ground  upon  which 
some  courts  accord  tlie  landowner  a  judicial 
inquiry  under  statutes  of  this  character. 
In  Clark  v.  Worcester,  125  Mass.  226,  the 
question  was  whether  the  fee  or  an  ease- 


€rty  together.     Dyckman  v.  New  York,  7  Barb. 
49S,  Afbrmed  In  5  N.  Y.  434. 

A  city  is  liable  for  the  acts  of  Us  board  of 
water  commiasloners  In  appropriating  private 
property  for  the  purpose  of  a  municipal  water 
supply,  althoui^b  by  statute  the  board  Is  cre- 
ated a  body  corporate,  where  It  acts  solely  for 
the  beneflt  of  the  city,  which  owns  the  prop- 
erty acquired  by  It  and  is  liable  for  its  debts. 
Sceley  v.  Amsterdam,  54  App.  Div.  0,  60  N.  Y. 
Supp.  221. 

b.  Notice, 

It  Is  for  the  legislature,  within  proper  limi- 
tations, to  say  what  means  of  knowledge  will 
be  enough  to  put  upon  a  landowner  the  duty, 
within  a  prescribed  time,  to  take  measures  to 
obtain  compensation  for  land  taken  to  secure 
a  public  water  supply.  If  he  wishes  to  save  his 
rights.  Appleton  v.  Newton,  178  Mass.  276, 
59  N.  E.  648. 

Under  the  Pennsylvania  waterworks  act  of 
1874.  that  a  riparian  owner  may  commence 
proceedings  for  damages  by  a  petition  for  view- 
era,  it  is  sufficient  to  know  that  the  water  was 
actually  taken  and  used  for  the  corporate  pur- 
poses for  more  than  a  year.  Bowers  v.  Citi- 
zens' Water  Co.  162  Pa.  9,  29  Atl.  08. 

VThen  land  is  taken  by  a  water  company  un- 
der ike  power  of  eminent  domain,  it  matters 
not  to  the  landowner  whether  his  land  is 
taken  for  dums,  reservoirs,  or  pipes:  nor,  when 
a  lot  Is  taken,  is  it  requisite  that  the  notice 
should  set  forth  what  specific  portion  of  It 
is  to  be  used  for  one  purpose  and  what  for  an- 
other. The  corporation  will  determine  on 
what  part  of  the  land  taken  and  necessary  the 
dams,  reservoirs,  or  plpeis,  shall  be  located,  as 
wiU  best  subserve  the  objects  It  has  in 
view.  Kiche  v.  Bar  Harbor  Water  Co.  76 
Me.  91. 

A  published  notice  that.  In  addition  to  the 
title  to  the  land,  the  United  States  proposes  to 
acquire  all  water  rights  implied  in  the  posses- 
sion of  the  same,  or  needed  for  the  purposes 
CGDteroplated  by  the  act  authorizing  the  con- 
demnation of  property  to  increase  the  water 
Ripply  of  the  city  of  Washington,  Is  sufficiently 
explicit,  in  regard  to  the  water  rights,  to  en- 
able the  property  owner  to  file  a  statement  of 
the  value  of  the  property,  where  the  quantity 
of  land,  the  nature  and  extent  of  the  construc- 
tions to  be  placed  on  It,  and  the  height  of  the 
dam  to  be  erected,  are  stated.  Great  Falls 
Mfg.  Co.  ▼.  Garland,  25  Fed.  521. 

c.  Abandonment  of  proceedings. 

When  a  water  corporation  has  taken  land 
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under  the  power  of  eminent  domain,  and  given 
a  srurety  bond  for  the  payment  of  damages,  it 
cannot  be  permitted  to  discontinue  the  pro- 
ceedings, as  otherwise  it  would  be  able  to  insti- 
tute another  proceeding  to  condemn  the  same 
land,  which  the  law  forbids,  since  the  power 
of  taking  any  man's  land  is  exhausted  by  one 
location.  Weatherly  Water  Co.'s  Petition,  21 
Pa.  Co.  Ct.  330. 

A  water  company  cannot  evade  payment  of 
damages  for  laud  taken  for  its  use,  by  revok* 
Ing  the  proceedings,  or  by  surrendering  the 
land  without  the  consent  and  a&:recment  of  the 
landowner.  Furbish  v.  Kennebec  County,  93 
Me.  117,  44  Atl.  364. 

But  in  Connecticut  It  was  held  that  a  bor* 
ough  authorized  to  take  by  purchase  or  ap- 
praisal any  property  necessary  for  the  con- 
struction of  waterworlts  may  abandon  its  pro- 
ceedings for  the  taking  of  a  water  right,  even 
after  the  appraisal  of  the  damages,  and  is  not 
lloble  to  the  owner  on  the  award,  or  for  the 
expenses  incurred  by  him  in  the  proceedings. 
Stevens  v.  Danbury.  53  Conn.  9.  22  Atl.  1071. 

And  in  Graff  v.  H.iltimore,  10  Md.  544,  the 
court,  in  susl;alulng  the  refusal  of  mandamus 
to  compel  payment  of  the  valuation  of  land 
fixed  In  proceedings  for  Its  condemnation  for 
municipal  water  supply  purposes,  on  the 
ground  that  the  city  had  the  right,  under  the 
statute,  to  abandon  the  location  where  no  pay- 
ment or  tender  of  the  valuation  had  been  made 
by  it,  held  that  the  city  may  be  made  liable,  in 
another  form  of  proceeding,  to  the  owner  of 
the  land  for  any  loss  or  damage  he  may  have 
sustained  by  reason  of  the  conduct  of  the  city 
authorities  in  the  premises. 

IV.  Damages, 

a.  Measure  of. 

The  measure  of  domages  for  a  lawful  diver- 
sion of  a  at  roam  by  a  water-supply  company  is 
the  diiTerence  in  market  value  of  the  Injured 
estate  before  and  after  the  taking  and  appro- 
priation of  the  stream.  Miller  v.  Windsor  Wa- 
ter Co.  14S  l»a.  420.  23  Atl.  1132. 

The  damage  smTored  by  a  lower  riparian 
proprb;tor  ljy  the  lawful  taking  of  water  from 
a  stream  by  a  water  company  is  measured  by 
the  difference  lu  value  in  his  property,  consid- 
ering it,  first,  as  It  was  before  the  appropria- 
tion, and  then  considering  it  as  affected  there- 
by, i^ewis  V.  Springfield  Water  Co.  176  Pa. 
237,  35  Atl.  187. 

A  water  company  diverting  water  from  a 
stream  is  liable  to  a  riparian  proprietor  for 
nominal  damages,  and  also  for  any  Injury  act- 
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ment  was  taken,  and  the  court  said:  "The 
authority  given  to  the  city  was  to  take  and 
appropriate  so  much  of  the  petitioner's  es- 
tate as  should  be  adjudged  necessary  to 
carry  out  the  purposes  of  the  act.  The 
legislature  did  not  undertake  to  define  more 
particularly  the  nature  of  the  estate  re- 
quired to  be  taken,  or  the  quantity  of  the 
land  to  be  used.  The  right  to  take  is  lim- 
ited by  the  public  exigency  stated.  Beyond 
that  the  power  to  exercise  the  right  of  emi- 
nent domain,  is  not  given.'*  In  Milicodikeed; 
8i.  P.  R,  Co.  V.  FaHbault,  23  Minn.  167,  it 
was  claimed  by  the  defendant  that  the  city 
council  was  the  sole  and  exclusive  judge  as 
to  the  public  necessity  and  propriety  of  lay- 
ing out  the  proposed  street,  on  the  ground 
that  the  existence  of  the  necessity  was  a 
legislative,  and  not  a  judicial,  question; 
and  the  court  said:     "This  is  undoubtedly 


a  correct  rule  as  applied  to  the  legislature 
itself,  and  also  to  a  municipal  body  when 
acting  within  the  conceded  limita  of  its  dele- 
gated powers.  But  when,  as  in  this  case, 
the  jurisdiction  of  the  inferior  tribunal 
over  the  particular  subject-matter  depends, 
not  upon  an  express  grant  of  power,  but 
upon  the  existence  of  an  alleged  necessity 
from  which  the  disputed  power  is  to  be  im- 
plied, the  decision  of  such  tribunal  upon 
the  existence  of  the  necessity  is  neither  final 
nor  conclusive  upon  the  courts."  The  right 
to  an  inquiry  as  to  the  necessity  is  often  de- 
nied when  the  general  principles  conceded  in 
the  discussion  would  seem  to  require  a  dif- 
ferent conclusion.  In  Lynch  v.  Forbes,  161 
Mass.  302,  37  N.  E.  437,  it  was  said  that 
neither  the  state  nor  its  delegates  could 
take  property  under  the  guise  of  eminent 
domain  for  a  purpose  clearly  in  excess  of  or 


ually  caused  to  him  by  the  said  deprivation  of 
the  water  running  through  his  lands  from  the 
date  of  the  first  taking.  Hogg  v.  ConnellsvHIe 
Water  Co.  168  Pa.  456,  31  Atl.  1010. 

A  riparian  owner  injured  by  the  talcing  of 
water  from  his  stream  for  a  public  water  sup- 
ply is  entitled  to  compensation  for  the  injury 
caused,  and  which  may  result  from  the  river 
being  dry  for  a  longer  time  each  year,  or  the 
drying  up  of  his  well.  Craig  v.  Shippensburg, 
7  Pa.  Super.  Ct.  526. 

In  determining  the  damage  to  a  lower  ripa- 
rian proprietor  by  the  talcing  of  water  from  a 
stream  for  a  water  supply  under  powers  of 
eminent  domain,  an  extreme,  dry  season  can- 
not be  made  the  basis  of  calculation.  Philips- 
burg  Water  Co.  v.  Citizens'  Water  Co.  25  Pa. 
Co.  Ct,  382. 

The  actual  value  of  property  sought  to  be 
condemned  for  municipal  waterworlcs  purposes, 
at  the  date  of  the  summons,  which  is  the  meas- 
ure of  compensation  to  wliich  the  owner  is  en- 
titled under  the  California  statutes,  is  the  ac- 
tual market  value  of  the  property  at  that  time. 
Los  Angeles  v.  Pomeroy,  124  Cal.  597,  57  Pac. 
685. 

The  measure  of  damages  for  the  taking  of  a 
stream  for  a  public  water  supply  Is  the  diminu- 
tion of  rental  value  of  the  property  injured, 
and  not  the  value  of  the  produce  which  would 
have  resulted  from  the  use  of  the  water.  Van 
Buren  v.  FishkiU  &  M.  Waterworks  Co.  50  Hun, 
448,   3  N.  Y.  Supp.  336. 

The  damages  which  can  be  collected  from  a 
water  company  for  a  diversion  of  waters  will 
be  measured  by  the  largest  possible  volume 
that  can  be  diverted  by  the  contrivance  by 
which  the  water  may  be  taken.  Hamor  v.  Bar 
Harbor  Water  Co.  92  Me.  364,  42  Atl.  790. 

When  a  water  company  has  power  to  appro- 
priate all  the  water  of  the  stream  when  and  as 
It  pleases,  the  damages  will  be  assessed  for  an 
absolute  appropriation,  regardless  of  the  pres- 
ent and  prospective  capacity  of  the  water- 
works. Miller  v.  Windsor  Water  Co.  148  Pa. 
429.  23  Atl.  1132. 

Where  a  town  has  taken  all  the  water  of  a 
pond  for  a  municipal  water  supply,  it  cannot 
reduce  the  compensation  to  be  made  to  owners 
of  mill  privileges  on  the  outlet  by  showing  that 
all  the  water  will  not  be  required  to  meet  its 
necessities.  Howe  v.  Weymouth,  148  Mass. 
605,  20  N.  E.  316. 

Where  a  water-supply  company,  acting  un- 
der charter  authority,  appropriates  water,  not 
exceeding  a  certain  number  of  gallons  every 
twenty-four  hours,  the  damages  to  lower  pro- 
prietors may  be  assessed  on  the  basis  of  that 
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quantity,  although  that  amount  is  not  taken. 
Ingraham  v.  Camden  &  R.  Water  Co.  82  Me. 
335,  19  Atl.  861. 

Where  a  municipal  corporation  proposes  to 
take  a  certain  quantity  of  water  under  the 
right  of  eminent  domain  for  a  municipal  wa- 
ter supply,  the  damages  to  the  landowner  will 
be  assessed  on  the  basis  of  the  quantity  pro- 
posed lo  be  taken,  without  regard  to  the  quan- 
tity actually  used  at  the  time  the  proceedings 
arc  commenced.  Butler  Hard  Rubber  Co.  ▼. 
Newark,  61  N.  J.  L.  32,  40  Atl.  224. 

A  landowner  is  entitled  to  have  compensa- 
tion for  his  land,  water,  and  water  rights 
taken  by  eminent  domain,  the  same  to  be  as- 
sessed as  of  the  time  of  taking,  but  with  a  view 
to  ail  its  uses  or  capabilities ;  so  that  he  may 
recover  the  damage  to  his  land  for  pasturing 
and  other  purposes  by  the  diversion  of  the  wa- 
ter of  the  brooks.  Fosgace  v.  Hudson,  178 
Mass.  225,  59  N.  E.  809. 

When  a  water  company  takes  water  from  the 
tributaries  of  the  stream  whence  its  present 
supply  is  taken,  damages  on  account  of  the 
new  taking  cannot  be  diminished  because  of  an 
abandonment  of  the  former  Intake,  when  the 
company  has  not  abandoned  its  use.  Re 
Barre  Water  Co.  72  Vt.  413,  48  Atl.  653. 

Damages  for  the  taking,  for  the  procurlni^  of 
a  municipal  water  supply,  of  land  on  the 
shore  of  a  pond  the  level  of  which  has  been 
raised  under  contract  by  the  owner  of  a  dam, 
may  include  the  injury  by  the  cutting  off  of  the 
land  tlowed  by  the  raising  of  the  pond  by  the 
taking  of  the  strip  adjoining  it.  Tyler  v.  Hud- 
son, 147  Mass.  009.  18  N.  E.  582. 

If  the  proper  exercise  of  a  water-supply  fran- 
chise requires  the  storing  of  water  in  a  stream 
during  the  day  and  its  use  during  the  night : 
and  if  such  storing  is  injurious  to  a  lower  ri- 
parian proprietor, — the  manner,  as  well  as  the 
fact,  of  the  taking  of  the  water.  Is  to  be  con- 
sidered in  determining  damages.  Lewis  v. 
Springfield  Water  Co.  176  Pa.  230,  35  Atl.  188. 

The  fair  market  value  of  land,  estimated  ac- 
cording to  the  value  of  the  land  at  the  surface. 
Is  not,  under  a  statute  permitting  the  taking 
of  whatever  interest  may  be  necessary,  the 
measure  of  damages  for  land  through  which  a 
tunnel  is  to  be  constructed  for  the  Introduc- 
tion of  a  water  supply  into  a  city,  which  is  to 
pass  at  some  distance  below  the  surface  so  as 
not  to  Interfere  with  the  use  of  the  premises ; 
but  the  Jury  should  look  to  the  purpose  for 
which  the  land  is  condemned,  and  the  manner 
and  mode  in  which  It  is  to  be  used  and  occu- 
pied, and  estimate  the  damages  accordingly. 
Taylor  v.  Baltimore,  45  Md.  576. 
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at  variance  with  the  powers  granted;  but 
the  court  nevertheless  held  that  the  land- 
owner could  not  stand  upon  the  ground  that 
the  municipality  had  already  acquired  all 
the  land  necessary  for  its  waterworks.  The 
apparent  inconsistency  of  these  positions  is 
pointed  out  by  the  writer  of  the  note  in  42 
Am.  SL  Rep.  406.  This  writer  states  and 
considers  the  following  question:  "Con- 
ceding the  public  use  to  have  been  properly 
declared,  and  the  propriety  of  some  exer- 
cise of  the  power  of  eminent  domain  in  its 
behalf  to  be  admitted,  is  the  corporation  or 
other  body  to  which  tlie  legislature  has  dele- 
gated the  right  to  exercise  this  power  the 
sole  judge  of  the  extent  of  the  property  to 
be  acquired,  and  may  this  body  or  corpora- 
tion proceed  to  acquire  property  irrespect- 
ive of  the  limits  thereof,  or  may  the  person 
whose  property  is  about  to  be  taken  answer 


that  such  property  or  some  part  thereof 
need  not  be  taken,  and  that  the  purposes  of 
the  public  use  may  fully  be  subserved  with- 
out interfering  with  his  property?"  The 
writer  concludes  that  under  statutes  which 
merely  confer  authority  to  take  for  the  pub- 
lic use  the  lands  necessary  therefor  the 
courts  generally  regard  the  allegation  of  a 
necessity  for  the  taking  as  an  issuable  one,  , 
which  it  is  not  competent  for  the  party  seek- 
ing the  condemnation  to  determine,  and  per- 
mit the  person  whose  property  is  to  be 
taken  to  litigate  the  question  and  defeat  the 
proposed  appropriation  so  far  as  it  appears 
to  be  unnecessary.  Mr.  Lewis,  in  his  work 
on  Eminent  Domain,  says  that  under  general 
grants  of  power  which  expressly  or  by  im- 
plication limit  the  right  to  so  much  prop- 
erty as  may  be  necessary  for  the  proposed 
purpose,  the  necessity  of  taking  particular 


A  statute  providing  compensation  for  In- 
juries caused  by  the  taking  of  a  water  supply, 
and  for  "laying  and  maintaining  aqueducts  or 
pipes,*'  does  not  include  injuries  caused  by  the 
negligent  connection  of  a  house  with  a  main 
In  tbe  street.  Perkins  v.  Lawrence,  136  Mass. 
305. 

The  measure  of  damages  the  owners  of  land, 
nbject  to  an  easement  for  a  turnpike,  can  re- 
cover from  a  water  company  for  laying  its 
pipes  therein.  Is  what  they  would  be  entitled 
to  on  regular  proceedings  for  condemnation, 
taking  into  consideration  the  fact  that  such 
owners'  interests  are  subject  to  such  turnpike 
easement ;  and  where  such  water  company  laid 
the  pipes  under  authority  attempted  to  be  con- 
ferred by  the  turnpike  company,  and  it  does 
not  appear  that  it  acted  In  bad  faith  or  wan- 
tonly, no  vindictive  damages  can  be  recovered. 
CoTlngton  Reservoir  v.  Hopp,  12  Ky.  L.  Rep. 
140. 

In  taking  water  from  a  stream  for  a  munici- 
pal water  supply  the  fact  that  the  water,  after 
being  used,  is  thrown  into  the  stream  as  sew- 
age, need  not  be  taken  into  consideration  In 
determining  the  damage  of  riparian  proprie- 
tors, the  disposition  of  sewage  being  wholly 
wUh  the  municipality.  Re  Barre  Water  Co. 
72  Vt.  413,   48  Ati.  653. 

In  a  Massachusetts  case,  however,  it  was 
held  that  in  case  water  taken  from  a  stream 
for  a  municipal  water  supply  is  partly 
retarned  to  the  stream  through  city 
■ewers  above  the  property  of  a  mill 
oirner,  the  amount  so  returned  should  be 
considered  in  estimating  the  damages  to  which 
be  Is  entitled  by  reason  of  the  taking  of  the 
water.  Mannville  Co.  v.  Worcester,  138  Mass. 
S9.  52  Am.  Rep.  261. 

In  a  later  case,  however.  It  was  held,  against 
che  dUsent  of  Allen,  Knowlton,  and  Barker. 
JJ.,  that  the  mere  fact  that  a  portion  of  the 
vater  taken  for  a  municipal  water  supply  will 
be  returned  to  the  stream  above  the  property 
of  the  complaining  mill  owner  by  percolation 
is  not  to  be  taken  into  consideration  In  deter- 
mining the  amount  of  the  mill  owner's  dam- 
ires,  if  the  mnniclpality  has  a  right  to  take 
til  the  water  flowing  to  the  mill,  and  may  by 
fntare  ose  prevent  any  of  it  returning  to  the 
stream  above  the  mill.  Proprietors  of  Mills  v. 
Randolph,  157  Mass.  345,  32  N.  E.  153. 

When  private  lands  and  appurtenant  water 
privileges  are  taken  for  a  public  water  supply, 
the  adaptability  of  the  property  to  the  purpose 
4e«ired  by  the  government  is  properly  consid- 
*T^  in  estimating  the  damage.  Great  Falls 
Mfg.  Co.  ▼.  United  States,  16  Ct.  CI.  160. 
58  L.  R.  A. 


In  determining  the  fair  market  value  of 
premises  condemned  for  the  preservation  and 
Increase  of  a  municipal  water  supply,  the 
availability  of  the  property  for  use  In  connec- 
tion with  such  water  supply  should  be  consid- 
ered. Re  Gilroy,  85  Hun,  424,  32  N.  Y.  Supp. 
891. 

But  it  has  been  held  that  the  measure  of 
damages  for  taking  land  on  one  side  of  a  stream 
by  a  water  company  is  the  fair  market  value- 
of  the  land,  and  not  its  value  to  the  corpora- 
tion as  a  storage  basin.  Moulton  v.  Newbury- 
port  Water  Co.  137  Mass.  163. 

And  that  the  fact  that  land  sought  to  be  ap- 
propriated by  a  city  for  a  reservoir  for  its 
waterworks  is  especially  adapted  to  reservoir 
purposes  cannot  be  considered  by  the  Jury  in 
determining  the  market  value  thereof,  there  be- 
ing no  general  demand  In  the  market  for  it  for 
such  purpose.  Gibson  v.  Norwalk,  13  Ohio  C. 
C.  428.     . 

And  in  ascertaining  the  value  of  land  taken 
by  a  municipal  corporation  for  a  reservoir  site, 
its  special  value  for  that  purpose  by  renson  of 
its  udaptnbility  cannot  be  shown  in  proof,  and 
made  the  sole  basis  of  a  recovery,  to  the  exclu- 
sion of  all  other  elements  of  value.  Alloway 
V.  Nashville,  88  Tenn.  510,  8  L.  R.  A.  123,  13 
S.  W.  123. 

On  the  taking  for  a  municipal  water  system, 
by  condemnation,  of  springs  from  which 
streams  run  In  definite  channels,  the  owner 
must  be  awarded  both  the  worth  of  his  right 
to  the  water  as  it  naturally  flows  across  his 
land,  and  also  the  value  of  his  Interest  in  the 
springs  for  selling  the  water  after  they  have 
been  developed  ;  but  this  does  not  include  the 
estimated  value  as  a  basis  of  water  supply  to 
the  Inhabitants  of  the  municipality  by  a  pri- 
vate company  in  case  no  public  system  had 
been  adopted.  Harwood  v.  West  Randolph,  64 
Vt.  41,  24  Atl.  97. 

On  the  taking  for  public  use  of  water  from 
a  brook  flowing  through  a  farm,  the  farm  own- 
er is  entitled  to  compensation,  not  alone  for 
what  it  is  worth  for  farm  purposes, — the  only 
use  he  has  ever  made  of  it, — but  Its  value  for 
supplying  tenements,  etc.,  on  building  lots,  for 
w^bich  the  land  is  available.  Brldgeman  iu 
Hardwlck,  67  Vt.  653,  32  Atl.  602. 

The  damages  to  be  paid  by  a  water  company 
for  the  land  it  may  reasonably  condemn  are  to 
be  determined  by  present,  and  not  speculative, 
values,  "based  upon  the  very  remote  probabil- 
ity that  the  territory,  of  which  this  Is  a  part, 
may. become  a  noted  watering  place,  similar  to 
another  10  miles  distant."  .Toy  v.  Grindstone- 
Neck  Water  Co.  85  Me.  109,  26  Atl.  1052. 
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property  is  a  question  for  the  courts.  It 
is  true  that  many  of  the  cases  cited  in  sup- 
port of  this  proposition  were  under  statutes 
which  expressly  committed  the  question  to 
the  courtSj  and  are  therefore  not  authority 
for  the  statement;  but  the  proposition  is  not 
without  the  support  of  well-considered 
cases,  and  is  at  least  entitled  to  careful  ex- 
amination. 

The  cases  already  referred  to  suggest 
some  inquiries  that  may  be  helpful  in  this 
further  investigation.  In  Re  Albany 
Street,  the  statute  authori^d  the  opening 
of  streets  by  the  city  government,  and  pro- 
vided that  when  a  part  of  a  lot  was  required 
for  this  purpose  the  commissioners  of  esti- 
mate might  include  the  whole  lot  in  their 
assessment,  and  that  the  whole  should 
thereupon  vest  in  the  corporation.  The 
court  said  this  was  an  attempt  to  confer 


power  upon  the  commissioners  to  take  more 
land  than  was  necessary,  and  could  not  be 
sustained.  But,  according  to  the  doctrine 
claimed,  if  the  statute  had  simply  left  it  to 
the  city  officials  to  take  as  much  land  as 
was  necessary,  they  could  have  taken  the 
whole  lot,  and  the  landowner  could  not  have 
been  heard  to  question  their  right.  In  £1- 
dHdge  v.  Bmith,  where  land  was  acquired 
for  station  grounds  at  Northfield,  it  was 
held  that  land  might  properly  be  taken  for 
use  in  piling  wood  and  lumber,  but  not  to 
afford  room  for  a  car  factory,  or  for  dwell- 
ings to  rent  to  employees.  But,  if  there 
can  be  no  inquiry  as  to  the  purposes  and 
necessities  of  the  company,  how  can  the 
landowner  ascertain  tlie  particular  use  for 
which  the  property  is  taken,  and  restrict  the 
taking  to  the  legitimate  need?  It  is  said 
by  Mr.  Cooley  that  *'the  moment  the  appro- 


Where  the  commissioDers  of  a  city,  for  the 
purpose  of  constructloj:  waterworks,  locate  a 
reservoir,  and  proceed  to  construct  the  same, 
and,  after  some  interval,  they  proceed  to  con- 
demn land  of  a  person  for  another  portion  of 
the  worlc,  none  of  his  land  having  before  been 
taken,  the  value  of  the  land  so  taken  for  the 
completion  of  the  work  is  to  be  estimated  as 
it  was  at  the  time  of  the  condemnation,  and 
not  at  the  time  of  the  location  of  the  im- 
provement :  although  It  appears  that  the  par- 
tial construction  of  the  improvement  has  raised 
the  value  of  the  land.  StaflFord  v.  Providence, 
10  R.  I.  567,  14  Am.  Kcp.  710. 

The  measure  of  damages  for  depriving  a  ri- 
parian owner  of  the  flow  of  tbe  stream  for  a 
municipal  water  supply  is  not  required  by  law 
to  be  the  highest  value  which  the  water  might 
have,  so  as  to  entitle  him  to  payment  for  the 
deprivation  of  the  use  of  the  water  for  mill 
purposes,  when  he  is  not  using  it  fo^  that  pur- 
pose, or  has  no  intention  to  do  so,  or  to  com- 
pensation for  deprivation  of  the  right  to  flow 
upper  riparian  property  which  he  is  making  no 
use  of.     New  Brituin  v.  Sargent,  42  Conn.  137. 

On  the  ground  of  injury  to  a  mill  by  di- 
version of  the  water  for  a  municipal  water 
supply,  evidence  may  be  considered  as  to  the 
profits  of  the  business  in  the  reduced  state  of 
the  stream,  and  also  as  to  tbe  rental  value  of 
the  property  before  the  stream  was  reduced, 
and  its  rental  value  since.  Norwalk  v.  Blanch- 
ard,  56  Conn.  461,  16  Atl.  242. 

Where  the  mill  owners  on  a  stream  have  or- 
ganized a  corporation  to  build  a  storage  dam 
and  regulate  the  flow  of  the  water  to  the  mills 
below,  in  case  the  water  from  the  reservoir  is 
taken  for  a  municipal  water  supply,  the  cor- 
poration may  recover  the  value  of  its  dam, 
land,  and  flowage  rights  as  property,  distinct 
from  the  right  to  use  the  water  of  the  river; 
and  the  mill  owners  may  recover  for  the  In- 
Jury  to  their  estates  in  being  deprived  of  the 
use  of  the  water  of  the  stream.  Proprietors 
of  Mills  V.  Randolph,  157  Mass.  345,  32  N.  E. 
163. 

That  the  erection  of  a  storage  reservoir  for  a 
municipal  water  supply  will  necessarily  render 
•  a  house  on  adjoining  property  unhealthy,  may 
be  taken  into  account  upon  the  assessment  of 
damages  for  the  land  taken  for  the  reservoir. 
Johuiion  V.  Boston,  130  Mass.  452. 

When  a  lake  Is  taken  by  eminent  domain  for 
«  municipal  water  supply  the  value  of  the  par- 
ticular property  to  the  city.  In  view  of  its 
necessities,  is  not  a  legal  measure  of  damages. 
Re  Daly,  72  App.  Div.  894,  76  N.  Y.  Supp.  28. 

A  statute  allowing  damages  for  Injuries  to 
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owners  of  land  which  may  be  "affected  by  the 
construction  and  maintenance"  of  an  aqueduct 
and  appurtenance  for  a  municipal  water  sup- 
ply does  not  include  injuries  caused  by  smoke 
and  soot  from  an  engine  erected  temporarily 
during  the  construction  of  a  reservoir  on  prop- 
erty adjoining  that  injured.  Re  Squire,  125 
N.  Y.   131,   26  N.  B.   142. 

Upon  the  question  of  damages  to  be  awarded 
to  a  mill  owner  because  of  the  appropriation  of 
his  water  supply  to  supply  a  munJcipality,  wit- 
nesses familiar  with  the  stream  may  state 
what.  In  their  opinion,  the  eifect  will  be  upon 
the  mill  rights  when  the  maximum  amount  ap- 
propriated Is  taken.  Re  Rochester,  40  Hun. 
688. 

In  assessing  damages  for  Injury  because  of 
the  diversion  of  water  from  a  stream  to  prop- 
erty tousisting  of  a  mill  driven  by  tbe  water. 
If,  in  the  judgment  of  the  Jury,  It  will  be  prop- 
er and  judicious  to  install  a  separate  plant  of 
steam  power  to  supply  the  power  lost  by  the 
diversion  of  the  water,  the  expense  of  the  sub- 
stitution may  be  taken  into  consideration  in 
ascertaining  what  will  amount  to  just  compen- 
sation. Butler  Hard  Rubber  Co.  v.  Newark, 
61  N.  J.  L.  32,  20  Atl.  224. 

b.  WJho  entitled  to. 

A  riparian  owner  from  whom  water  power  Is 
taken  for  municipal  purposes  is  entitled  to  com- 
pensation although  he  has  never  used  It.  Bax- 
ter V.  Rutland,  67  Vt.  607,  32  Atl.  488. 

A  provision  In  a  statute  permitting  a  mu- 
nicipal corporation  to  take  a  water  supply  from 
a  pond,  that  it  sliall  pay  all  damages  that  shall 
be  sustained  by  any  person  in  his  property  by 
the  taking  of  said  waters  or  the  taking  of  any 
land  or  water  rights,  will  include  the  owner  of 
a  mill  privilege  on  the  outlet  of  the  pond.  Wa- 
tuppa  Reservoir  Co.  v.  Fall  River,  134  Mass. 
267. 

A  municipal  corporation  must  make  compen- 
sation for  damages  consequential  to  a  lower 
mill  owner  upon  its  taking  water  from  a  stream 
for  its  waterworks  under  a  constitutional  pro- 
vision requiring  it  to  make  payment  for  taking. 
Injuring,  or  destroying  private  property.  Read- 
ing V.  Althouse,  93  Pa.  400. 

Under  a  statute  providing  for  compensation 
to  any  person  directly  injured  by  the  construc- 
tion of  a  tunnel  for  a  municipal  water  supply, 
one  whose  well  Is  drained  by  the  tunnel  Is  en- 
titled to  compensation,  although  none  of  bis 
property  is  actually  taken.  United  States  ▼. 
Alexander.  148  U.  S.  186,  37  L.  ed.  415,  13 
Sup.  Ct.  Rep.  629;  United  States  ▼.  Trueadell, 
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priation  goes  beyond  the  necessity  of  the 
<Mse,  it  ceases  to  be  justified  on  the  princi- 
ples which  underlie  the  right  of  eminent  do- 
main" [Const.  Lim.  p.  665] ;  and,  again, 
"the  right,  being  based  on  necessity,  cannot 
be  any  broader  than  the  necessity  which 
supports  it."  [Id.  p.  687.]'  But  of  what 
avail  is  this  doctrine  to  the  landowner  if 
the  taking  is  a  conclusive  determination  of 
the  existence  and  extent  of  the  necessity? 
In  considering  this  question,  the  effect  of 
incorporating  the  doctrine  of  eminent  do- 
main in  the  Constitution  must  not  be  over- 
looked. It  is  doubtless  true  that  the  right 
of  eminent  domain  is  an  attribute  of  sover- 
eignty, and  existed  before  the  adoption  of 
the  Constitution,  and  would  continue  to  ex- 
ist independently  of  it  if  not  mentioned  in 
it  But  this  does  not  take  the  provision, 
as  embodied  in  the  Constitution,  out  of  the 


ordinary  rules  pertaining  to  constitutional 
construction  and  enforcement.  When  so 
embodied,  its  limitations  become  a  matter 
of  constitutional  guaranty;  and  wherever 
there  is  a  constitutional  guaranty  there  is  a 
call  for  the  supervision  of  the  courts.  Our 
Constitution,  in  effect,  declares  that  private 
property  can  be  taken  by  the  public  only 
when  it  is  necessary  for  its  use.  Of  what 
avail  is  this  constitutional  guaranty  if  there 
can  be  no  judicial  inquiry  as  to  the  neces- 
sity? The  very  existence  of  the  provision 
makes  the  question  of  necessity  ultimately 
a  judicial  one.  If  it  does  not>  the  legisla- 
ture remains  supreme  in  this  regard,  not- 
withstanding the  Constitution.  It  is  doubt- 
less true  that  the  people  cannot  devest 
themselves  of  this  attribute  of  their  sover- 
eignty; but  the  constitutional  provision  is 
not  an  abandonment  of  the  right,  but  a  reg- 


ies U.  S.  196,  37  L.  ed.  419,  13  Sup.  Ct.  Rep. 
532. 

Riparian  owners  on  an  outlet  of  a  "crreat 
poDd"  have  no  right  to  damages  against  a 
water  company  under  a  legislative  grant  which 
takes  water  from  such  pond  for  domestic  pur- 
poses. Uaraor  y.  Bar  Harbor  Water  Co.  92 
Me.  3«4,  42   Atl.   790. 

One  whose  only  property  Jn  a  stream  is  a 
right  to  use,  as  it  flows  in  its  natural  current, 
Its  power  to  run  his  mill,  is,  nevertheless,  en- 
titled to  compensation  when  the  water  is  di- 
verted from  him  to  supply  a  municipality  and 
its  iDhabltants ;  and  he  is  entitled  to  further 
damages  when  an  additional  amount  of  the 
water  is  diverted  for  the  same  purpose.  Leon- 
ard V.  Rutland,  66  Vt.  103,  28  Atl.  885. 

One  tbe  water  of  whose  pond  is  taken  for 
a  municipal  water  supply  by  percolation  has 
the  same  standing  to  complain  of  the  with- 
drawal as  though  it  was  taken  through  pipes. 
Hoilingswortb  &  V.  Co.  v.  Foxborough  Water 
Supply  Dist.  165  Mass.  186,  42  N.  E.  574. 

A  manicipal  corporation  which,  by  con- 
structing a  Alter  gallery  on  the  margin  of  a 
pond,  intercepts  water  which  would  otherwise 
hare  found  Us  way  Into  the  pond  and  so  to  the 
mills  situated  on  the  outlet,  is  liable  to  make 
compensation  to  the  mill  owners  where  Its  au- 
thority is  only  to  take  water  from  the  pond, 
and  not  to  take  or  purchase  land  for  the  pur- 
pose of  appropriating  underground  currents  of 
water  without  compensation  to  persons  in- 
Jnred.     Cowdrey  v.  Wobum,  136  Mass.  409. 

A  grant  of  property  containing  a  mill  and 
raceway,  which  conveys  the  water  of  a  river 
across  a  pond  so  that  the  land  on  it  is  in  fact 
not  riparian,  the  grant  of  the  raceway  carry- 
ing title  so  far  as  the  head  gates,  which  open 
into  the  pondage  of  the  stream  at  the  dam,  will 
not  prevent  the  grantee  from  being  a  riparian 
owner,  bo  as  not  to  be  entitled  to  damages 
•gainst  a  municipal  corporation  which  con- 
4ean8  the  water  of  the  stream  for  a  municipal 
water  snpply.  Butler  Hard  Rubber  Co.  v. 
Newark,  61  N.  J.  L.  32,  40  Atl.  224. 

A  statute  providing  for  compensation  for  the 
taking  of  a  municipal  water  supply,  for  Injury 
that  shall  be  sustained  by  any  persons  in  their 
property  by  the  taking  of  or  injury  to  any  land, 
real  estate,  water,  or  water  rights,  does  not 
cover  the  rights  of  an  owner  on  the  stream 
alMve  the  point  where  the  water  is  taken,  on 
the  ground  that  it  interferes  with  his  right  to 
Qse  and  enjoy  the  water  in  the  prosecution  of 
bis  basiness.  Dwlght  Printing  Co.  v.  Boston, 
122  Mass.  583. 

Under  a  statute  requiring  a  town  taking 
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water  for  a  municipal  water  supply  to  pay  all 
damages  sustained  by  any  person  or  corpora- 
tion In  property  by  the  taking  of  any  lands, 
right  of  way,  water,  water  courses,  water  right, 
or  easement,  or  by  any  other  thing  done  under 
authority  of  the  statute  for  the  taking  of  wa- 
ter from  a  stream,  the  owner  of  a  mill  site  is 
entitled  to  compensation  for  the  water  power 
which  he  may  acquire,  by  building  a  mill,  to 
flood  lands  on  the  stream  ahove  his  own.  A 
lot  of  land  on  a  stream  suitable  for  a  mill  site 
may  have  a  greater  market  value  on  this  ac- 
count than  It  would  otherwise  have.  Fales  v. 
Easthampton,  162  Mass.  422,  38  N.  E.  1129. 

The  owner  of  land  on  the  outlet  of  a  lake  Is 
entitled  to  damages  for  diminution  of  the  wa- 
ter of  the  lake  by  a  supply  taken  for  a  mu- 
nicipal corporation,  although,  by  reason  of 
steps  taken  by  the  municipality  to  add  to  the 
flow  the  water  of  another  lake,  the  supply  of 
the  water  in  the  outlet  may  be  more  uniform 
than  before,  and  therefore  do  the  riparian  own- 
er no  harm.  Smith  v.  Rochester,  38  Hun,  612, 
Affirmed  In  104  N.  Y.  074. 

A  proprietor  of  land  situated  out  of  .the  state, 
who  is  Injured  by  the  taking  of  water  for  a 
municipal  water  supply,  has  a  remedy  for  the 
injury  under  the  provisions  of  a  general  stat- 
ute requiring  compensation  for  all  rights  in- 
jured. Brickett  v.  Haverhill  Aqueduct  Co. 
142  Mass.  394,  8  N.  E.  119. 

A  municipal  corporation  in  taking  a  water 
supply  may  agree  to  supply  an  owner  of  water 
rights  with  a  certain  amount  of  water  as  part 
of  the  compensation  to  be  made  him  for  the 
property  taken.  Roberts  v.  Cambridge,  164 
Mass.  176,  41  N.  B.  230. 

Under  the  Massachusetts  statutes,  to  enti- 
tle a  water  company  to  credit  for  privileges  al- 
lowed the  landowner  in  the  land  taken  by  It 
for  the  purpose  of  its  Incorporation,  they  must 
be  specifled  in  the  description  of  the  land  taken 
as  filed  in  the  registry  of  deeds.  Ham  v.  Salem, 
100  Mass.  350. 

c.  Prepayment  of, 

A  law  authorizing  a  municipal  corporation 
to  purchase  land  needed  for  the  erection  of 
works  for  a  public  water  supply,  and  directing 
the  manner  of  proceeding  when  the  compensa- 
tion to  be  made  cannot  be  agreed  upon,  must  be 
taken  In  subordination  to  a  provision  in  the 
Constitution  requiring  that  compensation  or 
security  therefor  be  made  before  the  property 
may  be  taken.  Uarrisburg  v.  Crangle,  3  Watts 
&  S.  160. 

Under  the  Massachusetts  acts  of  1893,   au- 
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ulation  of  the  manner  of  its  exercise.  It 
gives  to  the  judicial  branch  of  the  govern- 
ment a  measure  of  power  that  would  other- 
wise belong  to  the  legislative  branch.  It 
says,  in  effect,  that  the  courts  shall  see  to 
it  that  property  is  not  taken  unless  a  neces- 
sity for  its  taking  exists.  If  a  legislative 
determination  of  the  question  of  necessity 
would  be  conclusive  in  the  absence  of  the 
constitutional  provision,  that  provision,  if 
it  is  to  have  any  effect  whatever,  must  de- 
prive the  legislative  determination  of  its 
conclusive  cfiaracter.  The  statement  in 
Foster  v.  Stafford  Nat,  Bank,  57  Vt.  128, 
above  cited,  that  any  legislative  act  author- 
izing an  appropriation  of  private  property 
where  the  necessity  does  not  exist  is  plain- 
ly in  conflict  with  the  Constitution,  is  ap- 
parently a  recognition  of  this  view ;  for  how 
can  the  question  of  conflict  "vfith  the  Consti- 


tution arise  if  there  can  be  no  inquiry  as  to* 
the  necessity? 

It  is  evident  from  the  Ciises  before  con- 
sidered that  many  courts  shrink  from  say- 
ing that  the  property  owner  can  never  b& 
entitled  to  a  hearing  on  the  question  of  ne- 
cessity, and  yet  find  it  difficult,  upon  tlie 
theories  they  have  adopted,  to  say  when  and 
how  such  a  hearing  will  be  accorded  him. 
It  will  aid  us,  in  dealing  with  this  real  or 
supposed  difficulty,  to  treat  these  enact- 
ments as  divided  into  two  classes.  In  one 
the  legislature  authorizes  the  taking  of  cer- 
tain specific  property,  or  some  property  of 
a  specified  amount;  in  the  other  it  author- 
izes the  taking  of  as  much  property  as  may 
be  necessary  for  the  purposes  named.  In 
the  first  the  l^islature  itself  deterrain**s 
the  amount  of  property  to  be  taken;  in  the 
second   it  leaves   the   amount  to  be   deter- 


thorlzing  a  town  to  take  the  franchise  or  cor- 
porate property  of  a  water  company  "by  pay- 
ment to  said  company  of  the  actual  cost  of  its 
franchise,  works,"  etc.,  payment  is  not  a  con- 
dition precedent  to  the  taking.  Rockport 
Water  Co.  t.  Rockport,  161  Mass.  279,  87  N. 
B.  168. 

Trespass  cannot  be  maintained  against  a  wa- 
ter company  for  entering  upon  land  duly  taken 
by  it,  as  provided  In  its  charter,  within  the 
time  la  which  application  may  be  made  for  de- 
termining the  damages  for  the  land  taken,  and 
before  making  such  application.  Rlche  v.  Bar 
Harbor  Water  Co.  75  Me.  91. 

The  legislature  may  provide  that  compensa- 
tion for  land  taken  by  a  water  company  for  the 
purposes  of  its  erections  may  be  made  subse- 
quently to  the  taking  of  the  land.     Ibid. 

A  statute  providing  for  the  takiiig  of  pri- 
vate property  for  the  purpose  of  a  municipal 
water  supply  is  not  unconstitutional,  although 
It  fails  to  reqnire  the  payment  of  compensation 
coincident  with  the  taking,  where  it  provides 
for  the  issue  of  bonds  sufficient  to  pay  all  dam- 
ages. Re  Ollroy,  32  App.  Div.  216,  52  N.  Y. 
Supp.  990. 

Compensation  for  land  taken  for  the  con- 
struction of  an  aqueduct  to  furnish  a  city  with 
water  need  not  l)e  made  concurrently  In  point 
of  time  with  the  actual  exercise  of  the  right  of 
eminent  domain,  but  the  legislature  may,  in  the 
absence  of  constitutional  restriction,  provide 
therefor  at  any  stage  of  the  condemnation  pro- 
ceedings, or  at  the  time  of  taking  actual  pos- 
session of  the  property ;  and  Just  compensation 
entitles  the  owner  to  the  full  market  or  pe- 
cuniary value  of  his  property  at  the  time  of 
the  taking.  Benedict  v.  New  York,  39  C.  C.  A. 
290,  98  Fed.  789. 

A  preliminary  injunction  will  not  be  granted 
at  the  suit  of  a  riparian  owner  whose  property 
is  taken  by  the  United  States  for  public  U8(' 
because  of  the  possibility  that  Congress  may 
fall  to  appropriate  funds  applicable  to  tho 
payment  of  the  compensation  awarded  hini. 
Great  Falls  Mfg.  Co.  v.  Garland.  25  Fed.  521. 

An  injunction  will  not  be  granted  to  restrain 
the  United  States  from  building  a  dam  and 
other  structures  de^slgned  to  secure  an  in- 
creased water  supply,  although  it  has  taken 
possession  of  the  complainant's  property  with 
out  (Irst  having  ascertained  and  paid  compen- 
sation therefor,  where  the  premises  >were  un 
improved,  and  the  appli<*ation  was  not  made 
until  eighteen  months  after  the  work  com 
menced,  and  the  means  provided  to  ascertnhi 
and  assure  payment  of  compensation  are  adi> 
quate  and  proper.  /Md. 
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A  riparian  proprietor  Is  not  the  owner  and 
occupier  of  the  water  of  a  stream  before  it  ]i.<is 
reached  his  land ;  and  a  waterworks  company 
diverting  the  water  of  a  stream  at  a  point 
above  his  land  need  not  first  proceed  to  pur- 
chase the  right,  under  a  statute  requiring  a 
water  company  taking  property  to  first  give 
notice  to  the  owner  and  occupier  of  its  inten- 
tion, and  compelling  the  assessment  of  com- 
pensation before  taking  it.  But  the  riparian 
proprietor's  remedy  is  under  another  section  of 
the  statute,  which  authorizes  the  diversion  and 
impounding  of  water,  and  provides  that  the  per- 
sons interested  shall  be  compensated  for  their 
damages.  Bush  v.  Trowbridge  Waterworks 
Co.  L.  R.  10  Ch.  459,  44  L.  J.  Ch.  N.  S.  645, 
33  L.  T.  N.  S.  137,  23  Wefek.  Rep.  641. 

The  time  of  the  taking  of  the  land  to  facili- 
tate a  municipal  water  supply,  and  not  the  time 
of  filing  the  description  of  the  land  in  the  reg- 
istry of  deeds.  Is  that  at  which  the  compensa- 
tion becomes  due,  under  a  statute  requiring 
registry  of  the  description  of  the  land  a  cer- 
tain number  of  days  after  taking.  Moore  ▼. 
Hoston,  8  Cush.  274. 

Water-power  rights  condemned  by  a  city  for 
:he  purpose  of  a  municipal  water  supply  are 
not  cut  off  prior  to  the  date  of  the  deposit  and 
f«cceptance  of  the  award  made  in  the  condemna- 
tion proceeding.  Hartlot  Paper  Co.  v.  State,  47 
App.  l>iv.  190,  02  N.  Y.  Supp.  205. 

Under  N.  Y.  Laws  1883,  authorizing  the  city 
-.f  New  York  to  construct  a  new  aqueduct  for 
:lie  purpose  of  a  water  supply,  the  lands  ac- 
luired  for  that  purpose  are  taken,  under  the 
statute,  at  the  time  the  commissioners  of  ap- 
praisal file  their  oaths  of  office,  and  the  owner 
is  entitled  to  receive  the  value  of  his  property 
\t  that  time.  Benedict  v.  New  York,  89  C.  C. 
\.  200,  98  Fed.  789. 

L'nder  the  New  York  act  of  1873,  a  water 
■iimpauy  which  has,  by  consent  of  the  town, 
'aid  its  pipes  in  a  public  street,  will  not  be  en- 
joined, at  the  suit  of  an  abutting  owner,  from 
nermitting  the  water  to  f\f>w  therein  until  com- 
pensation had  been  made  to  him,  because,  even 
if  there  is  no  right  to  place  the  pipes  in  the 
«;rreet  without  making  compensation  to  the 
ii)utting  owner,  he  may  be  left  to  his  action  for 
1m Hinges.  Crooke  v.  Flatbnsh  Waterworks  Co. 
•J7  Hun,  72. 

y.  Limitation  of  actions. 

The  liability  to  pay  for  property  taken  to 
'n-ulsh  n  municipal  water  supply  is  constitu- 
tional,  and  not  statutory,   for  the  purpose  of 
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mined  by  further  proceedings.  We  appre- 
hend that  the  difficulties  suggested  will  be 
found  to  exist  only  in  cases  arising  under 
sututes  of  the  first  class.  Under  statutes 
of  the  second  class  the  necessity  is  to  be  de- 
termined in  some  manner  therein  provided. 
If  there  is  any  infirmity  here,  it  lies  in  the 
statute  itself,  and  is  apparent  upon  its  face. 
It  is  only  with  the  question  as  thus  pre- 
sented that  we  have  to  deal  now.  The  act 
under  consideration  authorizes  the  city  to 
condemn  property  to  provide  a  supply  of 
water  for  the  municipal  purposes  named. 
The  meaning  is,  of  course,  Uiat  the  city  may 
take  as  much  property  as  may  be  necessary 
for  those  purposes.  The  extent  of  the 
grant  depends  upon  the  extent  of  the  neces- 
sity. If  it  takes  more  than  is  necessary,  it 
is  outside  the  power  conferred.  But,  if  the 
theory  contended  for  is  correct,  it  can  never 


ffet  beyond  its  grant,  for  the  act  of  taking 
aetermines  the  necessity,  and  the  necessity 
is  the  measure  of  the  grant.  Upon  this  rea- 
soning we  have  a  grant  which  can  be  indefi- 
nitely extended  by  the  act  of  the  grantee, 
and  thus  be  made  to  legalize,  beyond  the 
possibility  of  judicial  inquiry,  a  taking 
which  it  is  not  within  the  power  of  the  leg- 
islature to  authorize.  It  would  seem  from 
these  considerations  that  the  mere  act  of 
taking  under  a  general  authority  of  this 
character  cannot  conclude  the  rights  of  the 
owner.  The  petitionee  concedes  that  the 
landowner  will  be  entitled  to  the  aid  of  the 
courts  if  the  taking  is  tainted  by  fraud. 
This,  of  course,  is  not  a  hearing  upon  the 
question  of  necessity,  and  is  not  claimed  to 
be.  The  fact  remains  that  under  the  pro- 
posed rule  the  owner  may  be  deprived  of 
land  not  needed  for  the  public  use,  and  be 


determining  which  limitation  period  governs. 
Clarlt  T.  Amsterdam  Water  Comrs.  148  N.  Y. 
1,  42  N.  E.  414,  Reversing  74  Hun,  294,  26  N. 
Y.  Snpp.  214. 

Wbere,  hj  special  act,  a  person  is  author- 
ized to  condemn  land  and  water  rights  to  sap- 
plj  water  to  a  city,  and  bis  right  to  condemn 
is  limited  to  three  years,  no  valid  condemna- 
tion can  be  made  after  the  expiration  of  that 
time.    Howe  v.  Norman,  13  R.  I.  488. 

Statutory  authority  to  a  municipal  corpora- 
tion to  purchase  property  of  a  waterworlcs  com- 
pany, and,  in  case  the  price  cannot  be  agreed 
upon,  to  talce  the  same  under  the  right  of 
eminent  domain  "within  two  years  thereafter," 
limits  the  power  of  the  municipality  to  thnt 
period,  and  In  case  the  worlcs  are  not  secured 
wliliin  that  time  there  will  be  no  authority  to 
purchase  them  afterward.  Zlegler  v.  Cliapin, 
128  N.  Y.  342.  27  N.  B.  471.  Affirming  59  Uun, 
214,  13  N.  Y.  Supp.  783. 

Under  a  statute  permitting  application  for 
compensation  for  injuries  done  by  the  talcing  of 
water  for  a  municipal  water  supply  to  be  made 
at  any  time  within  a  year  after  actual  diversion, 
tlie  right  to  make  the  application  is  limited  to 
that  time,  althongh  injury  is  not  done  to  the 
applicant  until  the  withdrawal  of  an  increased 
amount  from  the  reservoir,  which  is  not  until 
more  than  a  year  after  the  first  diversion.  Ips- 
wich WWb  t.  Essex  County.  108  Mass.  363. 

Where  the  time  for  bringing  an  action  for 
tajuries  caused  by  the  construction  of  a  reser- 
rolr  for  a  municipal  water  supply  is  limited  to 
three  years,  no  action  can  be  maintained  after 
that  time  for  injuries  caused  by  percolating 
water,  althongh  It  did  not  take  place  until 
after  that  time  had  elapsed.  Davis  ▼.  New 
Bedford,  133  Mass.  549. 

Tnder  a  statute  empowering  a  town,  under 
trUiln  conditions,  to  "talce  and  condemn"  cer- 
tain "lands,  waters,  or  water  rights"  for  a  wa- 
t<»r  aupply.  and  allowing  the  "owner  of  lands, 
waters,  or  water  rights"  so  talcen,  "at  any  time 
within,  but  not  after,  one  year  from  the  time 
of  gn<-h  taking,'*  to  petition  the  supreme  court 
for  the  appointment  of  appraisers  to  estimate 
the  value  of  the  property  taken, — the  year 
witbin  which  the  petition  of  a  water  owner 
foEuid  be  filed  began  to  run  from  the  time  when 
bii  water  was  actually  taken  and  diverted,  not 
frofu  the  time  when  the  town  voted  to  "take 
and  ecmdcmn**  it.     Goff  v.  Pawtucket,  13  R.  I. 

m. 

When  the  legislature  has  authorized  the  re- 
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covery  of  damages  consequential  upon  a  mu- 
nicipality taking  water  from  a  private  stream 
for  Its  water  supply  without  limiting  the  time 
within  which  the  action  may  be  brought,  it 
may  be  brought  at  any  time  before  the  pre- 
scriptive period  (twenty-one  years)  has  run. 
Hannum  v.  West  Chester,  C3  Pa.  475. 

The  time  at  which  the  limitation  for  present- 
ing a  claim  fur  injuries  done  by  the  taking  of 
a  municipal  water  supply  begins  to  run  is  when 
the  water  is  taken,  and  not  the  time  at  which 
the  description  of  the  property  taken  is  Qled  in 
the  registry  of  deeds,  where  the  statute  pro- 
vides for  two  separate  acts,  and  makes  the 
time  begin  to  run  at  the  taking.  Northborough 
V.  County  Comrs.  138  Mass.  263. 

The  time  limited  for  bringing  an  action  for 
damages  caused  by  the  withdrawal  of  water 
from  a  river  for  a  municipal  water  supply, 
which  is  to  be  within  a  certain  time  after  the 
taking  of  the  property,  but  which  shall  not  be 
brought  until  the  water  is  actually  withdrawn, 
will  begin  at  the  time  of  withdrawal  of  water 
for  the  purpose  of  testing  the  plant,  although 
water  is  not  distributed  to  the  inhabitants  of 
the  municipality  until  afterwards.  Tlleston  v. 
Brookline,  l^ii  Mass.  438. 

Under  a  statute  providing  for  the  securing 
of  a  municipal  water  supply,  which  limits  the 
right  to  prp.sent  a  claim  for  damages  to  a  cer- 
tain time  aftpr  the  taking  and  diversion  of  the 
waters  of  the  pond,  the  time  will  begin  to  run 
from  the  time  of  the  flrst  taking,  although  no 
serious  injury  is  thereby  done  to  the  riparian 
owner,  and  he  cannot  maintain  a  petition  for  a 
claim  within  the  prescribed  time  after  a  sec- 
ond taking,  where,  by  the  first  taking,  the  mu- 
nicipality acquired  the  right  to  draw  off  the 
water  of  the  whole  pond.  Smith  v.  Concord, 
143  Mass.  253,  9  N.  E.  G42. 

The  mere  Interference  with  the  flow  of  the 
water  of  a  stream  by  mills  which  have  been 
I  purchased  by  a  municipal  corporation  on  a 
I  stream  from  which  It  has  taken  a  water  sup- 
ply, for  the  purpose  of  preserving  the  purity 
of  the  water,  which  is  no  greater  than  existed 
before  it  purchased  the  mills,  is  not  a  with- 
drawal of  the  water  of  the  stream  within  tlie 
meaning  of  a  statute  requiring  the  city  to 
make  compensation  for  rights  Injured,  claims 
for  which  must  be  presented  within  a  limited 
time  after  the  actual  withdrawal  of  water  from 
the  stream.  Dwight  Printing  Co.  v.  Boston, 
164  Mass.  247.  41  N.  E.  285.  H.  P.  F. 
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without  remedy.  To  place  the  owner  in 
this  predicament,  it  is  only  necessary  for 
the  corporation  taking  the  property  to  be 
siifficieiitly  moderate  to  escape  the  charge 
of  bad  faith.  Between  the  limit  called  for 
by  necessity  and  the  limit  determined  in  bad 
faith  there  lies  a  considerable  territory  as 
to  which  the  law  has  had  little  to  say. 
Within  this  range  the  landowner  is  left 
without  other  protection  tlian  the  discretion 
of  the  taker.  The  theory  seems  to  be  that 
the  legislature  can  take  as  much  property 
as  it  judges  to  be  necessary  for  the  public 
use,  and  can  therefore  delegate  to  any  ap- 
plicant the  right  to  take  as  much  as  he  may 
consider  necessary  for  that  use.  This  in- 
volves, not  only  an  exercise  of  legislative 
discretion  by  delegated  authority,  but  an 
exercise  of  it  by  a  party  who  is  to  be  bene- 
fited thereby.  It  is  said,  however,  that  the 
interest  of  the  party  who  is  to  exercise  the 
right  is  of  no  consequence,  because  the  tak- 
ing is  for  the  j>ublic  use,  and  must  be  lim- 
ited to  the  public  necessitv.  But  the  taking 
is  not  limited  to  the  public  necessity  by  any 
other  standard  than  the  judgment  of  this 
interested  taker.  In  this  case  the  condem- 
nation is  by  the  officials  of  the  municipality 
for  whose  use  the  property  is  taken.  It  is 
said  tliat,  whatever  question  can  be  made 
as  to  the  propriety  of  delegating  this  power 
to  private  corporations  or  individuals,  there 
is  no  basis  for  a  doubt  as  to  its  propriety 
in  the  case  of  municipal  corporations,  these 
being  but  local  branches  of  the  government. 
But  a  municipality  has  the  same  interest  to 
extend  the  taking  beyond  the  necessity  thai 
«.  private  corporation  or  individual  would 
have.  It  is  entitled  to  acquire  enough  to 
provide  for  the  contingencies  of  fire,  and  for 
the  future  wants  of  an  increasing  popula- 
tion; and  in  the  meantime  it  can  properly 
devote  what  is  not  required  for  existing 
public  uses  to  uses  that  are  not  public.  If 
it  can  secure,  under  the  guise  of  providing 
for  these  uncertain  but  legitimate  necessi- 
ties more  than  the  law  contemplates,  it  will 
swell  the  surplus  available  for  the  supply 
of  private  needs,  and  thus  increase  illegiti- 
mately the  profits  available  for  the  payment 
of  its  general  expenses.  And  this  advan- 
tage can  accrue  to  the  municipality  without 
any  exercise  of  bad  faith  or  tangible  viola- 
tion of  law.  Between  the  rights  of  the 
landowner  and  this  appropriation  and  use 
of  his  property  there  stands  only  the  judg- 
ment of  ofUcials  interested  to  provide  for 
the  municipal  expenses  otherwise  than  by 
taxation,  and  ready  to  believe  that  the  most 
ample  provision  will  be  justified  by  the 
growth  of  their  town. 

There  is,  however,  a  growing  disposition 
to  assert  that  the  rule  which  limits  the  tak- 
ing to  the  necessity  is  something  more  than 
a  theory;  that  the  taking  of  the  party  mak- 
ing an  appropriation  under  an  indefinite 
grant  is  not  conclusive  upon  the  courts;  and 
that,  if  more  be  taken  than  is  needed  for 
the  public  use,  the  aggrieved  owner  will  be 
entitled  to  some  proceeding  to  re-establish 
the  bounds  of  his  invaded  right.  But  we 
think  a  remedy  of  this  character  comes 
short  of  the  protection  to  which  the  owner 
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is  entitled.  The  Constitution  gives  him 
something  more  than  the  right  to  recover 
his  property  from  a  summary  seizure  under 
an  indefinite  grant.  His  property  is  not 
to  be  taken  unless  necessary  for  the  public 
use.  The  existence  of  that  necessity  is  the 
foundation  of  the  right  to  take,  and  its  as- 
certainment should  precede  or  accompany, 
and  not  follow,  the  taking.  We  are  not  sat- 
isfied with  a  rule  .which  permits  the  taking 
of  land  without  proof  of  the  right  to  do  so, 
and  casts  upon  the  owner  the  burden  of  in- 
stituting proceedings  to  save  his  property. 
This  imposes  upon  the  owner  the  necessity 
of  furnishing  bail  for  repeated  suits  in  tres- 
pass, or  bonds  for  the  payment  of  injunc- 
tion damages;  and  these  are  burdens  and 
risks  which  in  some  cases  might  easily  de- 
ter a  prudent  man  from  any  attempt  to  as- 
sert his  claim.  Remedies  of  this  nature  do 
not  meet  the  spirit  of  the  requirement.  The 
Constitution  guarantees  the  protection  of  a 
right,  rather  than  the  redress  of  a  wrong. 
We  think  an  act  which  leaves  the  amount 
of  the  taking  undetermined  must  provide 
for  the  determination  a  procedure  which 
accords  with  the  established  principles  of 
the  law.  Mr.  Lewis  says^  in  §  365  of  the 
work  already  referred  to,  that  the  view  en- 
tertained by  some  courts  that  the  require- 
ment of  due  process  of  law  is  not  applicable 
to  an  exercise  of  the  right  of  eminent  do- 
main .  is  wholly  without  foundation.  He 
says  further  that  all  authorities  are  agreed 
that  due  process  of  law  requires  notice,  and 
an  opportunity  to  be  heard  before  an  impar- 
tial tribunal.  A  reference  to  the  views  tak- 
en in  regard  to  the  failure  to  provide  for 
notice  will  throw  some  light  upon  the  ques- 
tion we  are  considering.  In  many  statutes 
of  this  character  there  is  no  provision  for 
notice,  and  yet  a  statute  has  seldom  been 
held  invalid  on  this  account.  The  court'* 
have  generally  conceded  the  necessity  of  no- 
tice, but  have  implied  a  requirement  of  no- 
tice from  other  provisions  of  the  statute. 
The  difficulties  attending  this  course  were 
pointed  out  by  the  Illinois  court  in  Johnson 
V.  Joliet  d  C,  R,  Co.  2a  111.  202;  and  Mr. 
Lewis  concludes  his  consideration  of  the 
question  and  review  of  this  case  by  saying 
that  the  only  logical  conclusion  is  that  a 
statute  which  does  not  provide  for  notice  is 
invalid.  Some  courts  which  entertain  upon 
the  question  of  necessity  the  views  herein 
expressed  have  found  a  right  of  appeal  un- 
der some  general  provision,  or  have  in  some 
way  implied  an  intention  to  grant  one.  We 
can  find  no  justification  for  the  first  course 
in  any  provision  of  our  general  law,  and  we 
arc  clearly  precluded  from  the  second  by 
the  fact  that  the  right  of  appeal  was  at 
first  expressly  given,  and  then  taken  away 
by  amendment.  In  these  circumstances  the 
conclusions  we  have  heretofore  reached  re- 
quire that  this  part  of  the  act  be  held  in- 
valid. 

We  have  not  arrived  at  this  result  with- 
out giving  careful  attention  to  the  course  of 
legislation  in  this  state.  It  is  said  that  the 
unquestioned  acceptance  for  so  long  a  pe- 
riod of  our  many  enactments  which  provide 
for  a  taking  by  the  interested  party  with- 
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oat  an  appeal  being  permitted  makes 
btrongly  in  favor  of  tlie.  constitutionality  of 
this  method.  We  are  reminded  that  prior 
to  the  revision  of  1830  there  was  no  appeal 
from  the  decision  of  tlie  selectmen  in  laying 
out  highways.  It  is  equally  true  that  dur- 
ing most  or  all  of  that  time  there  was  no 
provision  regarding  a  finding  of  necessity 
or  convenience.  The  early  statute  simply 
authorized  the  selectmen  to  lay  out  such 
highways  as  they  judged  proper.  In  view 
of  the  general  frame  of  the  law,  no  argu- 
ment in  favor  of  the  constitutionality  of 
this  act  can  well  be  drawn  from  it.  For  the 
last  si.xty  years  the  statute  has  allowed  an 
appeal  from » these  decisions  of  the  select- 
men, and  we  are  not  aware  that  the  inter- 
ests of  the  state  have  suffered  from  the 
change.  Under  some,  at  least,  of  our  rail- 
road charters  there  was  no  appeal  from  the 
action  of  the  company  in  taking  as  much 
land  as  it  chose  for  its  roadbed  and  stations, 
and  we  have  seen  the  manner  in  which  our 
court  has  referred  to  the  problems  presented 
by  a  taking  under  an  indefinite  grant  of 
this  character.  Most  of  the  acts  incorpo- 
rating companies  for  supplying  villages 
with  water  gave  the  right  of  eminent  do- 
main only  for  the  transfer  of  the  water,  and 
in  many  cases  where  an  appropriation  of 
the  water  was  authorized  provision  for  an 
appeal  was  made.  The  charter  of  the  ap- 
pellee, as  originally  passed  in  1 894, contained 
a  provision  of  this  character,  but  this  was 
stricken  out  by  the  amendment  of  1896. 
Nor  have  we  overlooked  the  objections  of  a 
more  general  character.  It  is  said  that 
great  public  improvements  essential  to  the 
welfare  of  the  state  cannot  be  carried  on  if 
the  taking  of  private  property  is  hampered 
by  any  judicial  inquiry  as  to  the  necessity. 
If  this  refers  to  the  fact  that  a  judicial  tri- 
bunal will  be  less  likely  than  the  munici- 
pality to  condemn  all  that  is  desired,  the 
previous  discussion  must  suggest  a  sufficient 
answer.  If  it  refers  to  matters  of  pro- 
cedure, it  is  only  necessary  to  say  that  pro- 
vision can  be  made  for  the  appointment,  the 
hearing,  and  the  decision,  irrespective  of  the 
stated  terms  of  court.  It  is  said  that  the 
public  necessity  will  not  permit  the  delay 
incident  to  an  appeal.  But  there  need  be 
no  appeal  if  the  statute  provides  a  suitable 
tribunal  for  the  taking  in  the  first  instance. 
Xo  jury  trial  is  required  in  such  cases,  and 
the  several  instances  of  taking  can  be  finally 
disp<»ed  of  by  one  disinterested  commission. 
This  course  in  no  way  clashes  with  the  doc- 
trine that  the  soyereign  must  always  be  the 
judge  of  the  necessity.  The  sovereign  re- 
mains the  jud|^  of  the  necessity,  but  ulti- 
mately determines  it  through  tke  judicial 
branch  of  its  government,  instead  of  the 
legislative  branch.  It  is  the  cimstitutional 
provision  which  represents  the  sovereign 
will,  not  the  legislature  nor  the  judiciary. 
Sot  will  this  prevent  the  making  of  a  lib- 
eral provision  for  the  legitimate  needs  of 
the  municipality,  both  present  and  prospec- 
tive; but  this  liberal  provision  will  be  made 
by  m  judicial  tribunal  under  the  rules  of  law 
as  administered  by  established  courts. 

We  hold  this  provision  invalid,  for  that 
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it  leaves  the  extent  of  the  taking  to  the  final 
determination  of  the  officers  of  the  munici- 
pality making  the  condemnation. 
Appeal  dismissed. 

Start,  J.,  dissents. 


Re  CLAFLIN'S  WILL. 


J.  n.  BASS  et  al.,  Proponents,  etc.,  of  the 

Will  of  Ephraim  F.  Claflin,  Deceased, 

t;. 

Elmer  E.  CLAFLIN  et  al. 


(. 


.Vt.. 


.) 


1.  An  error  In  the  exclnaion  of  evi- 
dence on  eAumlnatlon  In  chief  Is  cured 
by  the  admission  of  the  evidence  on 
re-examination,  if  it  Is  as  effectual  at  that 
time  as  It  would  have  been  on  the  examina- 
tion in  chief. 

2.  The  exclnaion  of  relevant  evidence 
In  not  lesnl  error  if  it  is  only  slight  and 
conjectural,  and  affords  no  basis  for  real  be- 
lief. 

8.  Upon  the  question  -whether  or  not 
the  requirements  for  the  execution  of 
m  ^vill  v«ere  obnerved,  evidence  is  ad- 
missible that,  at  the  time  testator  drew  and 
executed  a  former  will,  he  directed  the  wit- 
nesses to  see  each  other  sigrn,  and  to  look 
and  see  the  testator  sign,  although  he  did 
not  say  In  words  that  that  was  necessary. 

4.  Former  statements  of  attestlnar  ^vvit- 
nesses  to  a  will,  in  conflict  with  their  tes- 
timony at  the  probate  proceedings,  can  be 
used  only  for  purposes  of  Impeachment;  not 
to  show  that  they  are  true. 

5.  Attesting  -witnesses  need  not  knoiw* 
that  the  attested  instrument  is  a 
-will,  to  make  the  attestation  valid,  under  a 
statute  providing  that  wills  must  be  attested 
and  subscribed  by  witnesses  *'in  the  presence 
of  the  testator  and  of  each  other." 

O.  That  -witnesses  to  a  -will  ^were  in  the 
same  room  with  each  other  and  the  testa- 
tor is  not  BUlficlent  to  make  the  attestation 
valid,  if  they  were  not  so  In  the  presence  of 
one  another  that  each  could  see  the  others 
sign. 

(August  28,  1902.) 

EXCEPTIONS  by  proponents  to  rulings 
of  the  Orange  County  Court  rejecting 
from  probate  the  will  of  Ephraim  F.  Claf- 
lin, deceased.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  D.  Denison.  and  R.  IC* 
HavTey,  for  proponents: 

To  show  knowledge,  learning,  skill,  or 
capacity  in  the  person  who  made  and  sux>er- 
intended  the  execution  of  this  will  is  cer- 
tainly legitimate. 

Winchelsea  v.  Wauchope,  3  Russ.  Ch. 
441 ;  Roberts  v.  Welch,  46  Vt.  164. 

The  act  of  writitig  the  will,  with  a  proper 
execution  in  other  respects,  with  the  attes- 
tation clause  perfect,  furnishes,  prima  facie. 


Note. — As  to  when  will  Is  sulBclently  signed 
in  presence  of  testator,  see  also,  in  this  series^ 
Ex  parte  T^onard  (S.  C.)  22  L.  R.  A.  302;  and 
Re  Cunningham  (Minn.)  51  L.  R.  A.  642. 
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sufficient  evidence  of  publication,  casting 
the  burden  upon  the  contestants  to  prove 
affirmatively  that  the  witnesses  did  not 
know  the  nature  of  the  document.  No  such 
rule  as  to  the  possibility  of  invalidating  a 
will,  because  the  witnesses  did  not  know 
the  paper  to  be  a  will,  exists  here. 

Page,  Wills,  H  373;  Rice's  EstcUe,  173 
Pa.  298,  33  Atl.  1100;  Allaire  v.  Allaire, 
37  N.  J.  L.  312;  JfSc  Bcrnsee,  141  N.  Y.  389, 
36  N.  E.  314;  Farley  v.  Farley,  50  N.  J.  Eq. 
434,  26  Atl.  178;  Qwin  v.  Gwin  (Idaho)  48 
Pac.  295;  Re  Claflin,  73  Vt.  129,  60  AU. 
815;  Ilott  V.  Genge,  3  Curt  Ecd.  Rep.  160; 
Re  Hunt,  110  N.  Y.  278,  18  N.  E.  106; 
0*nagan'8  Will,  73  Wis.  78,  40  N.  W.  649. 

It  was  not  necessary,  at  all,  that  the  wit- 
nesses should  know  at  the  time  of  this  sign- 
ing that  the  document  was  a  will. 

Redf.  Wills,  pt.  1,  pp.  213-222,  •238; 
Theological  Seminary  v.  Calhoun,  25  N.  Y. 
422;  Mundy  v.  Mundy,  15  N.  J.  Eq.  290; 
Haynes  v.  Haynes,  33  Ohio  St.  598,  31  Am. 
Rep.  679;  1  Wms.  Exrs.  144-147;  Dean  v. 
Dean,  27  Vt.  746;  Oshom  v.  Cook,  11  Gush. 
532,  59  Am.  Dec.  155. 

The  statements  of  the  testator  oould  be 
used  in  support  of  a  due  execution  of  his 
will. 

Beadles  v.  Alexander,  9  Baxt.  604; 
Thornton  v.  Thornton,  39  Vt.  122;  Boone 
v.  Letcis,  103  N.  C.  40,  9  S.  E.  644;  Cheat- 
ham V.  Hatcher,  30  Gratt.  56,  32  Am.  Rep. 
650;  Colvin  v.  Warford,  20  Md.  357. 

If  the  witnesses  and  the  testator  were 
actually  in  the  same  room, — a  country 
store, — ^then  the  presumption  is  that  they 
could  see, — that  they  were  all  present  at 
the  time  of  the  execution  of  the  will,  as  the 
law  requires. 

Blanchard  v.  Blanchard,  32  Vt.  62; 
Mandeville  v.  Parker,  31  N.  J.  Eq.  242,  17 
Cent.  L.  J.  442. 

Messrs.  M.  M.  'Wllion  and  Darling  A 
Darling,  for  contestants: 

The  evidence  offered  concerned  and 
brought  into  the  case  transactions  similar 
to,  but  unconnected  with,  the  transaction 
on  trial,  and  therefore  such  evidence  is  not 
admissible. 

Stephen,  Digest  of  Ev.  art.  10;  Aiken  v. 
Kennison,  58  Vt.  665,  5  Atl.  757;  Pictorial 
League  v.  Nelson,  69  Vt.  162,  37  Atl.  247; 
Limerick  If  at.  Bank  v.  Adams,  70  Vt.  141, 
40  Atl.  166;  Dover  v.  Winchester,  70  Vt. 
422,  41  Atl.  445;  State  v.  Totten,  72  Vt.  73, 
47  Atl.  105;  State  v.  Eastwood,  73  Vt.  207, 
50  Atl.  1077 ;  Phelps  v.  Conant,  30  Vt.  277 ; 
Clark  V.  Smith,  72  Vt.  138,  47  Atl.  391; 
Scott  V.  Bailey,  73  Vt  49,  50  Atl.  557 ;  Rey- 
nolds, Ev.  chap.  2,  §  12;  1  Wharton,  Ev.  S 
29;  1  Phillips,  Ev.  748;  1  Greenl.  Ev.  §  52. 

The  evidence  offered  was  inadmissible,  be- 
cause it  was  an  attempt  to  base  a  presump- 
tion on  a  presumption. 

Hammond  v.  Smith,  17  Vt.  231;  Rich- 
motid  V.  Aiken,  25  Vt.  326;  Starkie,  Ev.  pt 
4,  1235,  1246;  1  Greenl.  Ev.  §  62;  2  Best, 
Ev.  1st  Am.  ed.  p.  533,  note. 

These  witnesses  must  have  known  at  the 
time — in  some  way  have  been  informed; 
must  have  understood  when  they  signed — 
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that  they  were  witnessing  the  testator's 
will. 

Re  Claftin,  73  Vt  133,  60  Atl.  815;  Rob- 
erts V.  Welch,  46  Vt  164;  1  Redf.  WiUs, 
pp.  220,  224,  241. 

The  statute  requires,  not  only  the  sub- 
scription, but  the  attestation,  of  the  wit- 
ness. 

29  Am.  &  Eng.  Enc  Law,  p.  194;  Swift 
V.  Wiley,  1  B.  Mon.  117. 

When  evidence  is  admissible  if  properly 
limited,  it  is  to  be  presumed,  in  support  of 
the  ruling  admitting  it,  that  it  was  so  lim- 
ited, the  contrary  not  appearing. 

Limerick  Nat,  Bank  v.  Adorns,  70  Vt. 
141,  40  Atl.  166. 

The  witnesses  all  being  in  court,  in  no 
way  paiiies,  either  in  interest  or  to  the  rec- 
ord, their  former  statements  and  testimony 
do  not  fall  within  any  exception  to  the  gen- 
eral rule  as  to  hearsay. 

Thornton  v.  Thornton,  39  Vt  122;  Gould 
V.  Norfolk  Lead  Co.  9  Gush.  338,  67  Am. 
Dec.  50. 

Rowell,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  proponents  showed  by  various  wit- 
nesses, each  testifying  to  one  or  more  in- 
stances, that  before  the  time  in  question  the 
testator  drew  quite  a  number  of  wills  for 
other  people,  and  superintended  their  execu- 
tion. Th^  offered  to  show  that  in  several 
of  these  instances  the  wills  were  legally  ex- 
ecuted, by  showing  in  detail  what  was  said 
and  done  by  the  testator  and  under  his  di- 
rection at  the  time  they  were  executed,  for 
the  purpose  of  making  it  more  certain  that 
he  knew  what  was  necessary  to  a  legal  exe- 
cution. The  offer  was  excluded,  to  which 
the  proponents  excepted.  On  cross-exam- 
ination of  these  witnesses,  the  contestants 
were  permitted  to,  and  did,  inquire  how  the 
wills  were  executed,  whereupon  re-examina- 
tion on  that  point  was  allowed  in  full. 
This  nullified  the  exception,  for  the  re-ex- 
amination was  seasonable  to  enable  the  pro- 
ponents to  avail  themselves  of  the  excluded 
testimony  as  effectually  as  they  oould  hare 
done  on  examination  in  chief.  For  the 
same  purpose  the  proponents  further  of- 
fered to  show  by  a  man  that  he  witnessed  a 
former  will  of  the  testator  with  two  others ; 
that  the  testator  ajsked  them  to  come  in  and 
sign,  which  they  did,  and  were  all  present 
when  they  signed ;  also  to  show  by  the  judge 
of  probate  that,  before  the  will  in  question 
was  made,  many  wills  drs^wn  by  the  testa- 
tor had  been  admitted  to  probate  in  his 
court.  Though  evidence  be  relevant,  it  is 
not  necessarily  legal  error  to  exclude  it,  for. 
if  other wi^»^.  admissible,  it  should  be  more 
^an  slightly  relevant;  it  should  be  sub- 
stantially relevant;  it  should  afford  a  basis 
for  more  than  mere  conjecture,  but  for  real 
belief;  it  should  be  more  than  remotely  rel- 
evant, but  proximately  relevant  The  tes- 
timony offered  was  too  slight  and  oonjec-  . 
tural  to  make  its  exclusion  error.  But 
what  was  offered  to  be  shown  by  the  wit- 
ness Mclntyre  was  much  more  relevant  It 
was  that,  before  the  time  in  question,  the 
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testator  drew  and  superintended  the  execu- 
tion of  a  will,  and  "directed  the  witnesaee 
to  see  each  other  sign,  and  to  look  and  see 
the  testator  sign;"  but  did  not  say  in  words 
that  that  was  necessary.  But  he  need  not 
have  said  that  in  order  to  make  the  testi- 
mony admissible  for  the  maxim  is,  not  what 
is  said,  but  what  is  done,  is  regarded.  Tlie 
tact  that  he  directed  the  witnesses  to  sec 
one  another  sign  would  have  tended  to 
show  that  he  understood  they  must  sign  in 
the  pres^iee  of  one  another,  and  would  have 
supplemented  the  like  tendency  of  the  at- 
testation clause,  which  he  drew.  It  was  es- 
pecially important  in  the  circumstances, 
and  undoubtedly  admissible,  to  show  that 
the  testator  knew  what  was  necessary  to 
the  due  execution  of  a  will,  for  that  knowl- 
edge would  have  afforded  reasonable  ground 
for  an  inference  that  he  would  be  likely  to 
see  to  it  that  the  requirements  were  ob- 
served, especially  in  his  own  case.  Re  Claf- 
lin,  73  Vt.  129,  60  Atl.  816,  and  authorities 
cited;  Winchelsea  v.  Wauohope,  3  Russ.  Ch. 
444.  It  is  argued  by  the  contestants  that 
this  is  basing  a  presumption  upon  a  pre- 
sumption, which  is  not  allowable.  But  the 
testimony  offered  tended  to  show,  not  a 
presumption  of  knowledge,  but  the  fact  of 
knowledge;  and  that  fact  would  have  af- 
forded ground  for  the  inference  stated. 
This  testim<Miy  should  have  been  admitted. 

Former  statements  and  testimony  of  the 
attesting  witnesses^  in  conflict  with  their 
present  testimony,  could  be  used  by  the  pro- 
ponents only  for  the  purpose  of  impeach- 
ment, not  JOT  the  purpose  of  showing  the 
same  to  be  true.  Thornton  v.  Thornton,  39 
Vt  122,  152. 

A  more  important  question  arises  on  the 
charge  where  it  says  that  the  attesting  wit- 
nesses must  have  been  informed  and  have 
known  that  it  was  Claflin's  will  that  they 
were  then  and  there  asked  to  witness  and 
attest;  that,  if  he  concealed  from  them  the 
fact  that  it  was  his  will,  they  did  not  at- 
test his  will;  that  it  was  necessary  when 
they  signed  the  will  as  witnesses  that  they 
should  know  they  were  signing  as  witnesses 
to  his  will;  that  they  must  have  been  in- 
formed of  that  in  some  way,  and  have  un- 
derstood it  when  they  signed.  It  appears 
that  the  will,  including  the  attestation 
danse;,  was  written  and  signed  by  the  tes- 
tator; that  he  superint^ided  its  execution, 
and  that  the  attesting  witnesses  subscribed 
it  at  his  request  and  in  his  presence;  but 
whether  in  the  presence  of  one  another  was 
the  important  question.  Under  statutes 
like  ours,  which  provide  that  wills  must  be 
'^attested  and  subscribed  by  three  or  more 
credible  witnesses  in  the  presence  of  the  tes- 
tator and  of  each  other,"  it  is  very  gener- 
ally held  in  this  country  that  the  witnesses 
iK^  not  know  that  the  instrument  they  are 
attesting  is  a  will,  because  such  statutes 
are  construed  not  to  require  it;  and  it  is  a 
question  of  construction,  and  nothing  more. 
The  English  statute  of  frauds  (29  Car.  II. 
chap.  3,  $  6),  before  its  modification  by  1 
Vict,  chap.  2(5,  S  9,reqtiired  wills  of  lands  and 
tenements  to  be  "attested  and  subscribed" 
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in  the  presence  of  the  testator  by  three  or 
four  credible  witnesses;  and  it  was  always 
held  in  England,  under  that  statute,  that 
the  witnesses  need  not  know  that  the  in- 
strument was  a  will.  In  White  v.  Britieh 
Museum,  6  Bing.  310,  only  one  of  the  wit- 
nesses knew  the  nature  of  the  instrument; 
and  it  was  argued  that,  if  such  a  subscrip- 
tion of  their  names  satisfied  the  statute, 
the  word  "attested"  would  have  no  force 
whatever,  and  might  as  well  have  been 
omitted.  But  the  court  said  the  question 
was  whether  there  was  an  acknowledgment 
in  fact  by  the  testator  to  the  subscribing 
witnesses,  though  there  was  none  in  words, 
that  the  instrument  was  his  will;  for  if,  it 
said,  by  what  the  testator  did,  he  must,  in 
conmion  understanding  and  reasonable  con- 
struction, be  taken  to  have  acknowledged 
the  instrument  to  be  his  will,  the  attesta- 
tion thereof  must  be  oonsidered  as  com- 
plete, within  the  principle  and  authority  of 
EUia  V.  Smith,  1  Ves.  Jr.  11,  decided  in 
1764.  And  it  appearing  that  the  testator 
knew  the  instrument  to  be  his  will,  as  it 
was  written  and  signed  by  him;  that  he 
produced  it  to  the  three  persons,  and  asked 
them  to  sign  it,  intending  they  should  sign 
it  as  witnesses;  that  they  subscribed  their 
names  thereto  in  his  presence,  and  returned 
the  same  identical  paper  to  him, — ^it  was 
held  that  he  acknowledged  in  fact  to  the 
witnesses,  though  not  in  words,  that  the  in- 
strument was  his  will,  and  that  its  execu- 
tion was  good  under  the  statute;  for,  the 
court  said,  whatever  might  have  been  the 
doubt  as  to  the  true  construction  of  the 
statute,  the  law  was  then  fully  settled  that 
the  testator  need  not  sign  his  name  in  the 
presence  of  the  witnesses,  but  that  a  bare 
acknowledgment  of  his  handwriting  is  a 
sufficient  signature  to  make  their  attesta- 
tion and  subscription  good  within  the  stat- 
ute, though  such  acknowledgment  conveys 
no  intimation  whatever,  nor  means  of 
knowledge,  either  of  the  nature  of  the  in- 
strument or  the  testator's  object  in  signins 
it;  and  that  the  facts  of  that  case  placed 
the  testator  and  the  witnesses  in  the  same 
relation  as  though  an  oral  acknowledgment 
of  his  signature  had  been  made.  The  same 
thing  is  held  in  Wright  v.  Wright,  7  Bing. 
457.  In  Trimmer  v.  Jackson,  4  Burn,  Ecd. 
Law,  3d  ed.  102,  a  will  was  established 
where  the  testator  purposely  misled  the 
witnesses  into  supposing  that  it  was  a  deed. 
In  Massachusetts  they  hold  as  they  do  in 
^England,  under  a  statute  like  ours  in  this 
respect.  Thus,  in  Oshorn  v.  Cook,  11 
Cush.  532,  69  Am.  Dec.  155,  the  testator 
signed  the  instrument  in  the  presence  of 
two  of  the  witnesses,  and  pointed  out  his 
signature  to  the  third  witness,  and  each  of 
the  *  witnesses  signed  the  instrument  as  a 
witness  in  the  presence  of  the  testator  and 
at  his  request;  but  the  testator  did  not  dis- 
close to  any  of  the  witnesses  that  it  was  his 
will,  nor  did  any  of  tliem  know  or  suspect 
the  nature  of  the  instrument,  and  yet  it 
was  held  well  executed.  The  court  said 
that  calling  on  the  witnesses  to  attest  his 
execution  of  an  instrument,   the  character 
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and  contents  of  which  he  well  knew,  was,  in 
effect,  a  declaration  that  the  instrument  he 
had  signed,  and  his  signature  to  which  he 
desired  them  to  attest,  was  his  act»  though 
the  character  of  the  instrument  was  not 
disclosed  to  them ;  that  it  was  as  if  the  tes- 
tator had  said:  "This  instrument  is  iby 
act.  It  expresses  my  wishes  and  purposes, 
and,  though  I  do  not  tell  you  what  it  is,  I 
desire  you  to  attest  that  it  is  my  act,  and 
that  I  have  executed  and  recognized  it  as 
such  in  your  presence;"  that  the  legislature 
had  prescribed  certain  solemnities  to  be  ob- 
served in  the  execution  of  a  will,  that  it 
may  be  seen  that  it  is  the  free,  conscious, 
intelligent  act  of  the  maker,  but  that  it  had 
not  prescribed  that  he  should  publish  to  the 
world,  nor  to  the  witnesses,  what  is  in  the 
will,  nor  even  that  it  is  a  will.  Connecti- 
cut holds  the  same  way,  where  the  statute 
requires  a  will  to  be  in  writing,  subscribed 
by  the  testator,  and  attested  by  three  wit- 
nesses, all  of  them  subscribing  in  his  pres- 
ence and  in  the  presence  of  each  other. 
Canada's  Appeal,  47  Conn.  450.  It  is  there 
said  that  the  primary  reason  for  requiring 
the  presence  of  the  witness  is  that  he 
should  be  able  to  say  that  the  testator  put 
his  name  upon  the  identical  piece  of  paper 
upon  which  he  put  his  own;  that  the  wit- 
ness identifies  the  paper  by  the  conjunction 
of  the  two  signatures,  not  by  the  cnaracter 
of  its  contents.  Allen  v.  Orifjln,  69  Wis. 
529,  35  N.  W.  21,  is  to  the  same  effect.  In 
Re  Hulae,  52  Iowa,  662,  3  N.  W.  734,  the 
same  is  held.  There  the  statute  requires  a 
will  to  be  witnessed  by  two  competent  wit- 
nesses. The  court  said  that  to  witness 
means  "to  see  the  execution  of  an  instru- 
ment, and  subscribe  it  for  the  purpose  of 
establishing  its  authenticity,"  and  referred 
to  the  English  statute  of  frauds  as  contain- 
ing a  similar  provision,  and  said  it  had 
been  construed  as  not  requiring  publication 
in  the  sense  of  acquainting  the  witnesses 
with  the  nature  of  the  instrument.  In 
Watson  V.  Pipes ,  32  Miss.  451,  the  same  is 
held  under  a  statute  taken  from  29  Car.  II. 
The  court  said  that  such  seemed  to  be  the 
holding  in  ail  the  states  in  which  the  pro- 
visions of  the  English  statute  in  regard  to 
wills  have  been  adopted;  that  the  rule  is 
based  upon  the  plain  and  obvious  construc- 
tion of  the  statute,  whidi  it  did  not  hesi- 
tate to  adopt.  The  Alabama  Code  requires 
wills  to  be  "attested  by  at  least  two  wit- 
nesses, who  must  sul]^cribe  their  names 
thereto  in  the  presence  of  the  testator." 
[Ala.  Code,  1896,  §  4263.]  The  predecessor 
of  this  statute  was  borrowed  from  29  Car. 
II.  chap.  3,  §  6.  In  BarnetcaU  v.  Murrellf 
108  Ala.  366,  18  So.  831,  the  court  said 
that,  as  the  statute  did  not  require  the  tes- 
tator to  inform  the  attesting  witnesses  that 
the  instrument  was  his  will,  it  was  imma- 
terial to  the  due  execution  of  the  will  in 
that  case  whether  the  testatrix  made  any 
declaration  to  the  attesting  witnesses,  or 
gave  them  any  notice  or  information,  that 
the  instrument  was  her  will.  In  Schouler, 
Wills,  3d  ed.  §  326,  it  is  said  to  be  the  long- 
established  doctrine,  both  of  England  and 
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the  United  States,  that,  independently  of 
an  express  statute  requiring  publication,  a 
will  may  be  duly  executed  without  any  for- 
mal announcement  by  the  testator  of  a  tes- 
tamentary purpose,  and  without  anything 
being  said  by  him  to  show  the  nature  of 
the  instrument  the  witnesses  are  called 
upon  to  subscribe;  that  the  maker's  signa- 
ture animo  testandi,  and  his  proper  ac- 
knowledgment, showing  that  he  has  put  his 
name  bona  fide  upon  the  paper  that  he  de- 
sires witnessed,  when  he  has  not  signed  in 
their  presence,  render  the  execution  valid  in 
general,  without  any  other  or  more  formal 
execution;  anjd  that^  the  signatures  of  the 
witnesses  being  duly  afi^ed,  the  act  of  ex- 
ecution becomes  complete.  In  Missouri, 
under  a  statute  that  is  almost  an  exact 
transcript  of  29  Car.  II.  chap.  3,  §  5,  they 
hold  that  there  must  be  some  declaration  by 
the  testator  that  the  paper  is  his  will;  but 
that  it  need  not  be  verbal, — ^that  an  act  or 
a  sign  is  enough;  but  that  the  witnesses 
must  know  it  is  the  will  of  the  testator, 
and  witness  it  at  his  request.  Odcnwael- 
der  V.  Schorr,  8  Mo.  App.  458.  In  support 
of  this  construction  of  the  statute,  Mundy 
V.  Mundy,  15  N.  J.  Eq.  290,  is  referred  to. 
But  that  case  was  decided  under  a  statute 
that  expressly  required  that  the  instrument 
should  be  "declared  to  be"  the  last  will  and 
testament  of  the  testator;  so  no  authority 
for  the  holding.  The  contestants  rely 
much  upon  Swift  v.  Wiley,  1  B.  Mon.  114, 
where  it  is  said  that  to  attest  the  publica- 
tion of  a  paper  as  a  will,  and  to  subscribe 
thereto  the  names  of  the  witnesses,  are  very 
different  things,  and  required  for  different 
ends;  that  attestation  is  an  act  of  the  mind, 
subscription  an  act  of  the  hand ;  that  to  at- 
test a  will  is  to  know  that  it  is  published 
as  such,  but  to  subscribe  it  is  only  to  write 
on  the  paper  the  names  of  the  witnesses  for 
the  sole  purpose  of  identification.  But 
this  case  is  of  little  worth,  for  Flood  v.  Pro- 
goff,  79  Ky.  607,  expressly  decides  that  it 
is  not  necessary  that  the  witnesses  should 
know  the  nature  of  the  instrument,  and 
says  that  the  question  never  before  arose 
in  that  state;  and  it  hardly  could  have 
arisen  in  Swift  v.  Wiley,  for  there  was  a 
publication  there  by  the  testator,  at  whicl% 
the  witnesses  were  present  It  is  said  in 
Flood  V.  Pragoff  that  the  legislature  had 
prescribed  such  formalities  for  the  execu- 
tion of  wills  as  it  thought  proper,  and  that 
the  court  ought  not  to  add  to  them  by  con- 
struction, especially  when  the  eflScacy  of  the 
constructive  requirement  depended  solely 
upon  the  memory  of  the  subscribing  wit- 
nesses. Illinois  and  Wisconsin  repudiate 
the  idea  that  there  is  any  difference  be- 
tween attesting  and  subscribing  a  will. 
Drury  v.  ConneU,  177  m.  43,  52  N.  E.  368; 
Sloan  V.  Sloan,  184  111.  579,  56  N.  E.  952; 
Skinner  v.  American  Bible  Soc.  92  Wis.  209, 
65  N.  W.  1037.  Dr.  Lushington  said  in 
Bryan  v.  White,  2  Rob.  Eccl.  Rep.  315, 
that  he  felt  no  ditficulty  in  answering  the 
question.  What  is  the  meaning  of  "shall  at- 
test?" That  attest  means  that  the  person 
shall  be  present  and  see  what  passes,  and 


1902. 


Re   CLA.FLIN. 


265 


shall,  when  required,  bear  witness  to  tlie 
facts.  Lord  Chancellor  Sel borne  said  in 
Seal  T.  Claridge  ( 1881 )  60  L.  J.  Q.  B.  N.  S. 
316,  that,  "surely  the  very  words  ad  tes- 
tari  imply  the  presence  of  a  witness  stand- 
ing by,  who  is  not  a  party  to  the  deed  to  be 
witnessed."  Other  English  cases  say  that 
to  attest  an  instrument  is  not  merely  to 
subscribe  one's  name  to  it  as  having  been 
present  at  its  execution,  but  includes  also, 
essentially,  the  presence  in  fact  at  its  exe- 
cution of  some  disinterested  person  capable 
of  giving  evidence  of  what  took  place. 
Rob€Tt3  V.  Phillipa  (1855)  4  £1.  &  Bl.  450; 
Ford  V.  Kettle  (1882)  L.  R.  9  Q.  B.  Div. 
139.  Dr.  Lushington  somewhere  illustrates 
that  as  a  notary,  by  his  attestation  of  pro- 
test, bears  witness^  not  to  the  statements  in 
the  protest,  but  to  the  fact  of  making  those 
statements,  so  the  witnesses  to  a  will  bear 
witness  to  all  the  statute  requires  attest- 
ing witnesses  to  attest,  namely,  that  the 
signature  was  made  or  acknowledged  in 
their  presence.  Judge  Redfield,  both  in 
his  work  and  his  cases  on  Wills,  strenu- 
ously contends  Uiat  the  witnesses  must 
know  the  nature  of  the  instrument;  other- 
wise, he  asks,  what  becomes  of  all  that  is 
said  about  the  great  solemnity  the  law  at- 
taches to  the  formal  execution  of  wills,  and 
how  are  the  witnesses  charged  with  the 
duty  of  seeing  that  the  testator  is  of  sound 
mind  before  they  consent  to  attest  the  in* 
strument,  which,  it  is  sometimes  said,  com- 
mits them  to  having  attested  that  fact  as 
wdl  as  the  formal  signature  of  the  tes- 
tator! 

As  to  the  "solemnity/'  the  formal  execu- 
tion of  wills  being  mere  matter  of  statu- 
tory requirement,  whatever  has  been  said 
about  it  dehors  the  statute  goes  for  noth- 
ing. As  to  the  witnesses  being  chargoil 
with  the  duty  of  seeing  that  the  testator  is 
of  sound  mind,  the  statute  does  not  thus 
charge  them,  unless  by  the  word  "attested;" 
and,  if  that  word  charges  that  duty,  it 
must,  it  would  seem,  charge  the  further 
duty  of  seeing  that  he  is  of  full  age,  for 
that  is  as  essential  under  our  statute  as  a 
sound  mind.  But  the  word  "attested"  does 
not  charge  the  duty  claimed,  as  is  shown  by 
Tht^mton  v.  Thornton,  above  cited.  There 
it  was  contended  that  the  weight  to  be 
given  to  the  testimony  of  an  attesting  wit- 
ness to  a  will  is  matter  of  law,  and  that, 
therefore,  the  trial  court  was  bound  to 
ehar^,  as  requested,  that  such  testimony  is 
''entitled  to  much  consideration  on  the 
question  of  capacity."  But  this  court  said 
that  the  law  gives  no  weight  to  the  tes- 
timony of  sueh  a  witness  beyond  what  it 
would  be  entitled  to  under  the  conditions 
that  usually  govern  the  value  of  testimony ; 
that  the  prominence  given  to  such  testi- 
mony in  opinions  where  both  law  and  fact 
are  discussed,  arises  from  the  witness's  ac- 
knowledged opportunity  for  observation  at 
the  precise  time  in  question,  and  from  the 
probability  of  his  having  used  the  oppor- 
tunity on  account  of  his  participation  in 
the  transaction;  that  it  is  becattseof  his  op- 
portunity, not  because  he  wrote  his  name 
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on  the  instrument,  that  his  testimony  is 
usually  listened  to  with  attention;  but 
that  the  law  attaches  no  fictitious  official 
weight  to  the  testimony,  so  as  to  pass  it 
for  more  than  it  is  worth,  but  that  its  value 
is  to  be  determined  by  the  rules  applicable 
to  other  testimony.  In  Dean  v.  Dean,  27 
Vt.  746,  it  is  said  that  attesting  a  will  by 
the  witnesses  is  an  attestation  of  its  publi- 
cation; that  a  formal  publication  is  not 
necessary;  that  writing  and  signing  a  will 
is  sufficient  publication;  indeed,  that  any 
act  of  the  testator  by  which  he  designated 
that  he  means  to  give  effect  to  the  paper  as 
his  will,  is  a  publication  of  the  will  itself. 
Nothing  in  this,  except  the  words  "as  his 
will,"  indicates  that  the  publication  must 
be  such  as  to  inform  the  witnesses  of  the 
testamentary  character  of  the  instrument. 
And  these  evidently  do  not  mean  that,  for  it 
had  just  been  said  that  writing  and  signing 
the  will  was  a  sufficient  publication,  and 
that  suggests  no  such  idea.  They  mean  no 
more  than  is  said  in  Roberta  v.  Welch,  4(J 
Vt.  164,  that  a  declaration  by  the  testator 
to  the  witnesses  that  it  is  his  will  or  his 
instrument  is  enough.  Otherwise  the  court 
was  running  counter  to  the  established  con- 
struction of  29  Car.  II.,  concerning  which 
the  court  had  a  few  years  before  said  in 
Adams  v.  Field,  21  Vt"266,  that  "when  our 
statute  of  wills  was  enacted  that  statute  of 
29  Car.  II.  had  received  a  long-ftxed  and 
well-known  construction;  and  when  we 
adopt  an  English  statute,  we  take  it  with 
the  construction  that  it  has  received,  on  the 
ground  that  this  was  the  implied  intention 
of  the  legislature."  But  it  is  proper  to  re- 
mark in  this  connection  that  what  is  said 
in  Dean  v.  Dean  is  entirely  obiter,  as  the 
only  question  was  whether  the  testimony 
warranted  the  finding  that  the  will  was  ex- 
ecuted by  the  testator  in  the  presence  of  the 
witnesses,  and  subscribed  by  them  in  his 
presence  and  in  the  presence  of  each  other. 
In  Roberts  v.  Welch,  46  Vt.  164,  one  of  the 
witnesses  did  not  know  that  the  testator 
had  signed  the  paper  at  all,  nor  what  the 
paper  was,  nor  for  what  purpose  he  himself 
was  signing  it.  The  court  said  that,  al- 
though it  was  not  necessary  for  the  testator 
to  sign  in  the  presence  of  the  witnesses,  but 
that  a  declaration  to  the  witnesses  that  it 
was  his  will  or  his  instrument  would  be 
enough,  yet  that  the  witnesses  must  know 
that  by  affixing  their  names  to  the  instru- 
ment they  were  attesting  its  execution  by 
the  testator;  that  a  person,  to  become  an 
attesting  witness,  must  be  aware  of  the 
character  of  the  act  he  is  called  upon  to 
perform,  and  must  subscribe  his  name 
animo  testari.  As  nothing  is  said  about 
the  fact  that  the  witness  did  not  know  the 
character  of  the  instrument,  it  is  manifest 
that  the  court  did  not  regard  it  essential 
that  he  should  know  it,  but  only  that  he 
should  know  the  character  of  his  own  act,, 
and  to  that  end  should  know  that  the  tes- 
tator had  signed  the  paper.  This  gives 
force  to  the  word  "attested"  in  the  statute, 
and  makes  it  more  than  "subscribed;"" 
makes  it  a  mental  act,  but  applies  it  in  es- 
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flentiality  only  to  the  execution  of  the  in- 
strument, not  to  a  knowledge  of  its  charac- 
ter. But  it  is  claimed  that  in  this  very 
ease,  when  it  was  here  before  (73  Vt.  129, 
50  Atl.  815),  we  said  the  witnesses  must 
know  the  character  of  the  instrument.  The 
language  most  relied  upofi  in  support  of  the 
claim  is  this:  "Nor  was  it  necessary  to 
show  by  the  attesting  witnesses  that  at  the 
time  they  signed  they  knew  they  were  wit- 
nessing the  testator's  will.  This  fact, 
though  necessary  {Roberts  v.  Welch,  4(J  Vt. 
104),  may  be  shown  by  other  witnesses,  or 
it  may  be  inferred  from  the  circumstances." 
This  language,  when  taken  in  connection 
with  the  case  to  which  it  refers  and  the  con- 
text, does  not  mean,  we  think,  what  is 
claimed  for  it.  The  case  referred  to,  as  we 
have  seen,  does  not  require  that  the  wit- 
nesses must  know  that  the  instrument  is 
the  testator's  will,  but  only  that  it  is  his 
instrument,  and  that  by  adixing  their 
names  to  it  they  are  attesting  its  execution 
as  such  by  the  testator.  And  when  we  look 
at  the  context  we  see  that  no  more  was 
meant,  for  therein  the  court  had  said  that 
writing  and  signing  the  will  and  superin- 
tending its  execution  was  a  sufficient  publi- 
cation by  the  testator,  and  that  in  attest- 
ing it  the  witness  attested  its  publication; 
and  therewith  agree  the  cases.  But  here  is 
no  intimation  that  the  witnesses  must  know 
the  character  of  the  instrument.  And  the 
quotation  from  Ilott  v.  Ocnge,  3  Curt,  Eccl. 
Rep.  181,  is  to  the  same  effect,  for,  although 
it  says  that  when  a  testator  writes  the  will 


himself,  and  signs  it,  and  produces  it  to 
the  witnesses,  and  desires  them  to  sign 
their  names,  that  amounts  to  an  acknowl- 
edgment on  his  part  that  the  paper  signed 
by  them  is  his  will,  yet  this  is  not  saying 
that  the  witnesses  thereby  know  it  to  be  his 
will,  but  only  that  he  himself  knows  it. 
That  case  arose  imder  the  statute  of  1  Vict., 
under  which  it  had  always  been  held  that, 
when  the  signature  of  the  testator  is  seen 
or  expressly  acknowledged,  it  is  not  ma- 
terial that  the  witnesses  are  not  told  that 
the  instrument  is  a  will.  We  hold,  there- 
fore, that  our  statute  does  not  require  that 
the  attesting  witnesses  to  a  will  shall  know 
the  nature  of  the  instrument. 

It  appeared  that  the  witnesses  were  in 
the  store  of  one  of  them  when  they  signed, 
but  it  did  not  appear  how  large  the  room 
was,  except  that  it  was  a  country  general 
store.  The  jury  asked  if  it  was  enough 
that  the  witnesses  were  in  the  same  room. 
The  court  replied  that  merely  being  in  the 
same  room  was  not  enough,  the  room  might 
have  been  so  large;  that  the  witnesses  must 
have  been  together  in  the  presence  of  one 
another  in  such  a  way  and  in  such  a  sense 
that  they  could  see  one  another  sign, 
whether  they  actiuilly  looked  and  saw  or 
not;  that  they  must  have  been  right  there 
where  they  could  see  one  anotlier  sign. 
This  is  in  substantial  accord  with  Blanch- 
ard  V.  Blanchard,  32  Vt.  62,  and  so  no 
error. 

Reversed  and  remanded. 
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J.  E.  LAUGEL,  Plff.  in  Err,, 

V. 

City  of  BUSHNELL. 
(197  111.  20.) 

1.  Antliorlty  to  declare  wliat  shall  be 
m  nninance,  and  to  abate  the  same,  doos 
not  empower  a  municipality  conclusively  to 
declare  that  to  be  a  nuisance  which  a  court, 
acting  upon  its  experience  and  knowledge  of 
human  affairs,  would  say  Is  not  so  in  fact. 

18.  Authority  sriven  a  municipality  to 
declare  -vrhat  nhali  be  noiaances  em- 
powers it  to  denounce  conclusively  those 
which  are  nuisances  per  se,  and  those  which 
in  their  nature  may  be  nuisances,  but  as  to 
which  there  may  be  honest  differences  of 
opinion  in  impartial  minds. 

3.  The  courts  ivill  not  declare  void  an 
ordinance   of  a   municipality   empowered   to 


declare  what  shall  be  nuisances,  which  de- 
clares places  to  be  such  where  hop  ale^  hop 
and  malt  mead,  and  cider  are  sold. 
4.  An  adinifiaion,  to  obviate  the  neces- 
sity of  eonnumingr  the  time  neces- 
sary to  make  the  proof,  that  certain  bev- 
erages were  sold  "after  the  passage  and  due 
publication"  of  an  ordinance  forbidding  tho 
sale,  will  be  interpreted  to  mean  after  the 
expiration  of  the  time  necessary  to  render 
the  publication  of  the  ordinance  effective. 

(April   16,  1902.) 

ERROR  to  the  Appellate    Court    for    the 
Third  District  to  review  a  judgment  af- 
firming a  judgment  of  the  Circuit  Court  for 
McDonough  County  convicting  defendant  of 
maintaining  a  nuisance.     Affirmed. 
The  facts  are  stated  in  the  opinion. 


Note. — As  to  municipal  power  as  to  nui- 
sances affecting  public  morals,  peace,  and  good 
order,  see  also  note  to  State  v.  Karstendlek 
(La.)  39  L.  R.  A.  520,  especially  as  to  Intoxi- 
cating liquors,  on  page  525. 

For  saloon  as  nuisance  generally,  see,  in  this 
series,  Carleton  v.  Rugg  (Mass.)  5  L.  R.  A. 
193 :  notes  to  Dlclclnson  v.  Eichom  (Iowa)  6 
L.  B.  A.  721,  and  State  t.  Creeden  (Iowa)  7  L. 
R.  A.  298;  also  State  v.  Chapman  (S.  D.)  10 
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L.  R.  A.  432 ;  Silvers  v.  Traverse  (Iowa)  11  L. 
R.  A.  804;  and  DeBlanc  v.  New  Iberia  (La.) 
56  L.  R.  A.  285. 

As  to  power  of  municipality  to  define,  pre- 
vent, and  abate  nuisance,  see  Grossman  v.  Oak- 
land (Or.)  36  L.  R.  A.  693,  and  note;  Bvans- 
ville  V.  Miller  (Ind.)  88  L.  R.  A.  161 ;  St.  Louis 
V.  Edward  Heitzeberg  Packing  &  Provision  Co. 
(Mo.)  39  L.  R.  A.  551;  and  Moses  v.  United 
States  (D.  C.)  50  L.  R.  A.  532. 
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Messrs.  Traman  Plants,  Apolloi  W. 
CHarra,     and     David     Cl&amberi,     for 

plaintiff  in  error: 

The  sale  of  soft  drinks  may,  or  may  not, 
be  a  nuisance,  depending  on  their  character, 
— ^whether  injurious  to  health,  intoxicating, 
etc.,  or  how  and  where  sold.  An  ordinance 
cannot,  therefore,  declare  all  sales  of  all  soft 
drinks  a  nuisance  under  all  circumstances. 
It  must  be  directed  against  the  sale  of  such 
kinds  as  are  injurious  to  the  health,  or  in- 
toxicating, etc.,  or  against  sales  when  made 
in  disorderly  places,  etc.,  in  order  to  be  a 
valid  ordinance. 

Des  Plaines  v.  Poi/er,  123  111.  348,  14  N. 
E.  677;  Lake  View  v.  Letz,  44  111.  81. 

An  ordinance  invalid  because  it  declares, 
in  general  terms,  the  sale  of  all  soft  drinks, 
under  all  circumstances,  a  nuisance,  cannot 
be  aided  by  the  introduction  of  evidence  foi 
the  purpose  of  showing  that  in  a  particu- 
lar instance  the  sale  was  of  a  drink  of  such 
quality  as  to  constitute  it  a  nuisance. 

Des  Plaines  v.  Poyer,  123  111.  348,  14  N. 
E.  677. 

Under  the  power  to  declare  what  are  nui- 
sances and  to  abate  the  same,  a  city  cannot, 
by  ordinance,  declare  a  thing  to  be  a  nui- 
sance unless  it  is  in  fact  a  nuisance. 

15  Am.  &  Eng.  Euc.  Law,  p.  1178;  Wood, 
Nuisances,  2d  ed.  §§  27,  143,  144;  Dill.  Mun. 
Corp.  3d  ed.  §  374;  Lake  View  v.  Lets,  44 
III.  81 ;  Chicago,  R.  L  <ff  P.  R.  Co.  v.  Joliet, 
79  111.  25;  Dcs  Plaines  v.  Poi/er,  123  111. 
348,  14  N.  E.  677;  Poyer  v.  Des  Plaines,  18 
III.  App.  225;  Yates  v.  Milwaukee,  10  Wall. 
50.5,  19  L.  ed.  986. 

Any  fair,  reasonable  doubt  concerning  the 
existence  of  the  power  to  pass  an  ordinance 
is  resolved  by  the  courts  against  the  city. 

1  Dill.  Mun.  Corp.  55,  251 ;  State,  Bren- 
inger,  Prosecutor,  v.  Belvidere,  44  N.  J.  L, 
350;  Anderson  v.  'Wellington,  40  Kan.  173, 
2  L.  R.  A.  110,  19  Pac.  719;  Emmons  v. 
Levcistoicny  132  111.  380,  8  L.  R.  A.  328,  24 
K.  E.  68. 

It  is  error  to  hold,  as  a  matter  of  law, 
that  if  liquor  contains  a  per  cent  of  alcohol 
it  is  intoxicating.  This  is  a  question  of 
fact. 

Topek^  V.  Zufall,  40  Kan.  47,  1  L.  R.  A. 
387,  19  Pac.  359. 

Spirituous,  vinous,  and  malt  liquors  are 
by  statute  declared  intoxicating,  but  as  to 
other  liquors  it  must  be  proved,  as  a  ques- 
tion of  fact,  that  they  are  intoxicating. 

Hansherg  v.  People,  120  111.  21.  60  Am. 
Rep.  549,  8  N.  E.  867;  Hewitt  v.  People, 
186  111.  336,  67  N.  E.  1077. 

It  is  not  a  nuisance  to  sell  intoxicating 
liquors  in  the  state  of  Illinois,  unless  they 
are  sold  contrary  to  the  dramshop  act. 

Hurd's  Rev.  Stat.  chnp.  43,  §  7.  p.  752; 
M<mf,iouth  V.  Popel,  183  111.  634,  56  N.  E. 
34S. 

Before  plaintiff  in  error  could  be  con- 
victed, it  was  necessary  to  prove  that  he 
violated  the  ordinance  in  question  after  the 
same  had  taken  effect,  and  after  notice  had 
been  served  on  him  by  the  city  marshal.  It 
was  not  sufficient  to  show  a  violation  after 
tlie  publication  of  the  ordinance. 

Raker  v.  Maquon,  9  111.  App.  155;  Peoria, 
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D.  d  E.  R.  Co.  V.  Wagner,  18  III.  App.  598; 
Newlan  v.  Aurora,  14  111.  364,  17  111.  379; 
Booth  V.  Carthage,  67  111.  102. 

Messrs.  T.  J.  Sparks  and  W.  M. 
Crostl&irait,  for  defendant  in  error: 

In  doubtful  cases,  where  a  thing  may  or 
may  not  be  a  nuisance,  depending  upon  a 
variety  of  circumstances,  requiring  judg- 
ment and  discretion  on  the  part  of  town  au- 
thorities exercising  their  legislative  func- 
tions under  a  general  delegation  of  powers, 
their  action  would  be  conclusive  of  the  ques- 
tion. 

North  Chicago  City  R.  Co.  v.  Lake  Viets, 
105  111.  207,  44  Am.  Rep.  788;  Harmison  v. 
Lewiston,  46  111.  App.  164,  153  111.  313,  38 
N.  E.  628. 

The  city  council  had  power  to  pass  the 
ordinance. 

1  Starr  &  C.  Anno.  Stat.  chap.  24,  H  75,  p. 
470;  King  v.  Davenport,  98  111.  305,  38  Am. 
Rep.  89;  Huesing  v.  Rock  Island,  128  111. 
475,  21  N.  E.  558;  North  Chicago  City  R. 
Co.  V.  Lake  View,  105'  111.  207,  44  Am.  Rep. 
788;  Egan  v.  Chicago,  6  111.  App.  75;  Cro- 
nin  V.  People,  82  N.  Y.  318,  37  Am.  Rep. 
564;  Salem  v.  Eastern  R.  Co.  98  Mass.  431, 
96  Am.  Dec.  650;  Metropolitan  Bd.  of 
Health  v.  Heister,  37  N.  Y.  661 ;  Roberts  v. 
Ogle,  30  111.  459,  83  Am.  Dec.  201;  Catlin 
V.  Valentine,  9  Paige,  575;  Rex  v.  Neil,  2 
Car.  &  P.  485;  Rex  v.  White,  1  Burr.  337; 
3  Bl.  Com.  p.  217;  Waterman's  Eden,  Inj. 
p.  259,  and  notes;  Wharton,  Crim.  Law,  3d 
ed.  pp.  798,  709;  Laflin  d  R.  Pounder  Co.  v. 
Teamey,  131  III.  329,  7  L.  R.  A.  262,  23  N. 

E.  389:  Scacord  v.  People,  121  111.  624,  13 
N.  E.  194. 

An  ordinance  which  declares  the  selling 
of  spirituous  liquors  a  nuisance,  and  im- 
poses a  fine  for  the  offense,  is  valid. 

Ooddard  v.  Jacksonville,  15  111.  589,  60 
Am.  Dec.  773. 

Boggs,  J.,  delivered  the  opinion  of  the 
court : 

The  appellate  court  for  the  third  district 
affirmed  the  judgment  of  the  circuit  court 
of  McDonough  county  adjudging  the  plain- 
tiff in  error  to  be  guilty  of  maintaining  a 
nuisance,  in  violation  of  an  ordinance  of 
the  city  of  Bushnell,  and  sentencing  him 
to  pay  a  fine  in  accordance  with  the  provi- 
sions of  the  ordinance.  This  writ  of  error 
challenges  thu  correctness  of  the  conclusion 
reached  by  the  appellate  court.  The  ordin- 
ance said  to  have  been  violated  is  as  fol- 
lows: "Be  it  ordained  by  the  city  council 
of  the  city  of  Bushnell:  Section  1.  That 
any  place  in  said  city  of  Bushnell  where 
hop  ale,  hop  mead,  malt  mead,  cider  or 
other  like  drinks  are  kept  for  sale,  are  sold 
or  given  away,  either  directly  or  indirectly, 
in  any  quantity  whatever,  is  hereby  declared 
to  be  a  nuisance,  and  the  owner,  keeper, 
lessee,  or  occupant  of  the  premises  who 
shall  neglect  or  refuse  to  abate  such  nui- 
sance after  being  notified  so  to  do  by  the 
city  marshal  of  said  city,  shall,  on  convic- 
tion thereof,  forfeit  and  pay  to  said  city  a 
sum  not  le«s  than  $10  nor  more  than  $100 
for  each  and  every  day  he  shall  refuse  or 
neglect  to  remove  or  abate  the  same."     In 
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the  circuit  court  the  parties  waived  a  jury, 
and  submitted  the  cause  to  the  court  for 
decision.  When  the  ordinance  was  offered 
in  evidence  counsel  for  the  plaintiff  in  error 
objected  to  the  introduction  thereof,  assi^- 
ing  as  the  ground  of  objection  "that  the  c\ty 
had  no  power  to  pass  it."  But  the  court 
overruled  the  objection,  and  the  plaintiff  in 
error  excepted.  This  ruling,  and  the  action 
of  the  court  in  refusing  to  hold  as  correct 
propositions  of  law  Nos.  1,  2,  and  3,  pre- 
sented in  behalf  of  the  plaintiff  in  error  to 
be  held  as  the  law  of  the  case,  constitute  the 
chief  grounds  of  complaint  in  this  court,  and 
together  raise  the  same  question.  Said 
propositions  are  as  follows:  (I)  "The  or- 
dinance offered  in  evidence  is  void."  (2) 
'*Tlie  city  council  has  no  power  to  de- 
clare by  ordinance  that  where  hop  ale, 
hop  mead,  malt  mead,  cider,  or  other  like 
drinks  are  kept  for  sale,  are  sold  or  giv- 
en away,  either  directly  or  indirectly,  in 
any  quantity  whatever,  is  a  public  nui- 
sance." (3)  "No  city  council  of  any  city 
in  this  state  organized  under  the  general 
law  has  the  power  or  authority  to  declare, 
by  ordinance  or  otherwise,  that  where  hop 
ale,  hop  mead,  malt  mead,  cider,  or  other 
like  drinks  are  kept  for  sale,  are  sold,  or 
given  away,  either  directly  or  indirectly,  in 
any  quantity  whatever,  to  be  a  public  nui- 
sance, regardless  of  the  character  of  such 
drinks  or  the  ingredients  thereof." 

The  argument  of  counsel  for  plaintiff  in 
error  is  correct  that  the  authority  which 
the  governing  bodies  of  cities  and  villages 
may  exercise  by  virtue  of  subdiv.  75  of  § 
62  of  art.  6  of  chap.  24  of  the  Revised  Stat- 
utes, entitled  Cities,  etc.,  "to  declare  what 
shall  be  a  nuisance  and  to  abate  the  same, 
and  to  impose  fines  upon  parties  who  may 
create,  continue,  or  suffer  nuisances  to  ex- 
ist," is  not  as  broad  and  unrestricted  as  the 
language  of  the  grant  of  power  would  indi- 
cate. If  interpreted  according  to  its  literal 
wording,  the  act  invests  the  councils  of 
cities  and  the  trustees  of  villages  with  am- 
ple power  to  conclusively  declare  any  and 
every  trade,  occupation,  calling,  or  thing  to 
be  a  nuisance,  and  to  abate  it  as  such.  The 
possession  of  such  unlimited  power  would 
subordinate  every  business  interest,  however 
lawful,  to  the  uncontrolled  will  of  munici- 
pal authorities,  and  its  exercise  would  re- 
sult in  unjustifiable  invasion  of  private 
right.  We  do  not  conceive  it  to  be  the  law 
that  city  councils  or  boards  of  village  trus- 
tees may  conclusively  declare  that  to  be  a 
nuisance  which  a  court,  acting  upon  its  ex- 
perience and  knowledge  of  human  affairs, 
would  say  is  not  so  in  fact.  That  which, 
however,  is  a  nuisance  because  of  its  nature 
or  inherent  qualities,  or  because  it  is  for- 
bidden by  law,  may  be  denounced  or  de- 
clared a  nuisance  by  an  ordinance,  and  such 
denunciation  vnM  be  deemed  conclusive. 
There  are  other  things,  trades,  occupations, 
and  callings  which,  because  of  their  nature 
or  inherent  qualities,  may  or  may  not  be 
nuisances  in  fact.  As  to  this  class  we  said 
in  North  Chicago  City  R.  Co.  v.  Lake  VietOy 
105  111.  207,  44  Am.  Rep.  788,  that,  if  it  be 
doubtful  whether  a  thing  is  in  its  nature  a 
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nuisance, — ^that  is,  whether  it  is  in  fact  a 
nuisance, — ^the  determination  of  the  ques- 
tion requiring  judgment  and  discretion  on 
the  part  of  the  village  authorities  in  exer- 
cising their  legislative  functions  under  the 
power  delegated  by  the  enactment  we  are 
considering,  the  action  of  such  authorities 
should  be  deemed  conclusive  of  the  question. 

It  is  thought  the  doctrine  thus  announced 
as  to  the  power  of  city  councils  is  in  con- 
flict with  the  holdings  of  this  court  in  the 
later  case  of  Des  Plaines  v.  Poyer,  123  111. 
348,  14  N.  E.  677,  and  should  therefore  be 
regarded  as  overruled.  But  in  the  still 
later  case  of  Harmison  v.  Letoistovm,  153 
111.  313,  38  N.  E.  628,  the  doctrine  of  the 
case  of  North  Chicago  City  R.  Co.  v.  Lake 
View  was  reaffirmed. 

The  supposed  conflict  in  the  expressions 
of  the  court  in  the  case  of  North  Chicago 
City  U.  Co,  v.  Lake  View  and  Des  Plaines 
v.  Payer  is  apparent  only.  It  is  true  that 
in  the  Payer  Case  it  was  said  that  the  ques- 
tion when  a  thing  may  or  may  not  be  a 
nuisance  must  be  settled  as  one  of  fact,  and 
not  of  law,  while  in  North  Chicago  City 
R.  Co.  V.  Lake  View  it  was  said:  "In 
doubtful  cases,  where  a  thing  may  or  may 
not  be  a  nuisance,  depending  upon  a  va- 
riety of  circumstances  requiring  judgment 
and  discretion  on  the  part  of  the  town  au- 
thorities in  exercising  their  legislative  func- 
tions under  a  general  delegation  of  power 
like  the  one  we  are  considering,  their  action 
under  such  circumstances  would  be  conclu- 
sive of  the  question."  In  the  Poyer  Case 
we  also  said:  "There  are  some  things 
which  in  their  nature  are  nuisances,  and 
which  the  law  recognizes  as  such.  There 
are  othoi-s  which  may  or  may  not  be  so, 
their  character  in  this  respect  depending," 
not  upon  their  nature  or  inherent  qualities, 
but.  to  quote  again,  "on  circumstances." 
It  was  this  latter  class  which  were  not 
nuisances  in  their  nature,  but  which  might 
become  so  by  reason  of  exterior  cir- 
cumstances, such  as  location,  surroundings, 
manner  of  conducting  the  business,  etc.,  to 
which  we  referred  in  the  Poyer  Case,  and 
declared  could  not  be  conclusively  denounced 
as  nuisances  by  village  or  city  authorities, 
but  that  the  question  as  to  them  should  be 
determined  as  one  of  fact,  but  not  of  law. 
As  to  things,  trades,  occupations,  or  estab- 
lishments falling  within  the  other  class, — 
that  is,  those  which  in  their  nature  or  in- 
herent qualities  may  or  may  not  be  nui- 
sances,— ^the  expression  used  in  the  Lake 
View  Case  is  not  inconsistent  with  the  doc- 
trine of  the  Poyer  Case  that  such  things 
may  be  conclusively  denounced  as  nuisances. 
Nuisances  may  thus  be  classified:  First, 
those  which  in  their  nature  are  nuisances 
per  se,  or  are  so  denounced  by  the  common 
law  or  by  statute;  second,  those  which  in 
their  nature  are  not  nuisances,  but  may  be- 
come so  by  reason  of  their  locality,  but- 
roundings,  or  the  manner  in  which  they  may 
be  conducted,  managed,  etc.;  third,  those 
which  in  their  nature  may  be  nuisances,  but 
as  to  which  there  may  be  honest  differences 
of  opinion  in  impartial  minds. 

The  power  granted  by  the  statute  to  the 
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gOYcmiiig  bodies  of  municipal  corporations 
to  declare  what  shall  be  nuisances,  and  to 
abate  the  same,  etc.,  authorizes  such  bodies 
to  condusivelj  denounce  those  things  fall- 
ing within  the  first  and  third  of  these  61ass- 
es  to  be  nuisances,  but  as  to  those  things 
falling  within  the  second  class  the  power 
possessed  is  only  to  declare  such  of  them  to 
be  nuisances  as  are  in  fact  so.  With  these 
distinctions  kept  clearly  in  yiew,  no  diffi- 
culty will  be  found  in  harmonizing  the  de- 
cisions in  question.  Nor  is  the  yiew  that 
city  councils  and  yillage  trustees  haye 
power  to  declare  that  a  nuisance  as  to  which 
it  may  be  doubtful  whether  it  is  or  not  a 
nuisance  at  all  inconsistent  with  the  decla- 
ration in  Emmona  y.  Lewiatown,  132  111. 
380,  8  L.  R.  A.  32S,  24  N.  E.  68,  that  to 
concede  that  the  power  of  a  municipal  cor- 
poration to  pass  an  ordinance  is  doubtful 
is  to  deny  tne  power.  In  that  case  the 
question  was  presented  whether  the  city  of 
Lewistown  had  power  to  adopt  an  ordinance 
to  license,  tax,  or  regulate  the  canvassing 
for  books  and  publications  in  the  city.  It 
was  contended  on  behalf  of  the  city  that 
subdiv.  41  of  §  62  of  chap.  24  of  the  Re- 
vised Statutes,  entitled  Citiea,  etc.,  invested 
the  city  council  with  power  to  adopt  the  or- 
dinance. Said  subdivision  41  does  not  ex- 
pressly grant  power  to  license,  tax,  and 
regulate  persons  engaged  in  canvassing  for 
books  or  publications,  but  does  authorize 
such  course  to  be  pursued  as  to  hawkers  and 
peddlers.  It  was  in  connection  with  the 
discussion  of  the  question  whether  persons 
engaged  in  canvassing  for  books  and  other 
publications  were  included  in  the  class  of 
persons  denominated  "hawkers  and  ped- 
dlers" in  the  ordinance  that  the  expression 
in  question  was  used.  The  doubt  referred 
to  was  as  to  the  power  of  the  city  council 
to  pass  any  ordinance  in  any  wise  restrict- 
ing or  regulating  the  canvassing  for  the  sale 
of  books  and  other  publications  within  the 
city,  and  the  court  correctly  remarked  that 
to  concede  that  it  was  doubtful  whether  the 
legislature  had  granted  such  power  was  to 
deny  the  existence  of  the  power.  In  the 
case  at  bar  the  crant  of  legislative  power 
to  declare  what  shall  be  a  nuisance  and  to 
abate  it  is  expressly  given,  and  no  doubt  ex- 
ists as  to  the  power  of  the  city  council  over 
nuisances.  The  doubt  is  not  as  to  the 
power  possessed  by  the  council  to  control 
nuisances,  but  as  to  the  nature  or  inherent 
qualities  of  the  thing,  calling,  or  occupation 
denounced  as  a  nuisance.  In  the  Emmona 
C«e,  the  doubt  was  whether  there  was  any 
power  in  the  city  council  to  control  the  busi- 
ness of  canvassing  for  books  and  publica- 
tions, etc. 

Section  7  of  chapter  43f  of  the  Revised 
Statutes,  entitled  Dramahopa,  declares  all 
places  where  intoxicating  liquors  are  sold  in 
violation  of  the  act  shall  be  taken  and  held 
to  be  common  nuisances.  In  Hewitt  v.  Peo- 
pie,  186  111.  336,  67  N.  E.  1077,  we  affirmed 
a  conviction  of  the  violation  of  the  dram- 
shop act  in  the  selling  of  cider,  it  appear- 
ing from  the  evidence  that  the  cider  sold 
was  intoxicating  in  character.  In  the  case 
58  Ll  R.  A. 


at  bar  the  evidence  tended  to  show  that  hop 
ale  was  an  intoxicating  drink.  Clearly,  we 
cannot  assume  to  say  that  it  is  not  at  least 
doubtful  whether  cider,  hop  die,  hop  and 
mait  mead  are  not  intoxicating.  The  city 
council,  in  the  exercise  of  their  judgment 
and  discretion  in  discharging  their  legisla- 
tive function,  determined  that  places  where 
hop  ale,  hop  and  malt  mead,  or  cider  were 
sold  wei-e  nuisances,  and,  that  determination 
not  being  free  from  doubt,  the  courts  must 
refrain  from  declaring  the  ordinance  void 
and  ineffectual.  The  court  did  not  ^rr  in 
admitting  the  ordinance  in  evidence,  or  in 
ruling  on  the  propositions  of  iaw.  The  ad- 
mission of  testimony  bearing  upon  the  ques- 
tion whether  hop  ale  contained  alcohol,  and 
would  produce  intoxication,  cannot  afford 
any  reason  for  reversing  the  judgment.  The 
declaration  of  the  city  council  that  a  place 
where  such  ale  is  sold  shall  be  reijarded 
a  nuisance  is,  as  we  have  seen,  conclusive; 
hence  proof  as  to  the  intoxicating  character 
of  the  ale,  though  unnecessary  to  the  case 
for  the  city,  could  not  have  prejudiced  the 
cause  of  the  plaintiff  in  error. 

Counsel  for  plaintiff  in  error  on  the  trial, 
in  order  to  obviate  the  necessity  of  consum- 
ing the  time  of  the  court  in  hearing  proof 
that  sales  of  hop  ale  had  been  made  by 
plaintiff  in  error  in  violation  of  the  ordin- 
ance, had  an  admission  entered  of  record 
which  was  intended  to  accomplish  that  pur- 
pose, and  was  so  accepted  and  acted  upon  by 
the  coui-t  and  by  the  defendant  in  error. 
The  language  of  the  admission  is  that  the 
plaintiff  in  error  had  made  sales  of  hop  ale 
m  the  city  "after  the  passage  and  due  pub- 
lication of  the  ordinance."  Section  64  of 
article  6  of  chapter  24  of  the  Revised  Stat- 
utes, entitled  Citiea,  etc.,  provides  ordin- 
ances imposing  fines  or  penalties  shall  not 
be  in  force  until  ten  days  after  they  have 
been  published  in  one  or  the  other  of  the 
modes  of  publication  thereof  specified  in 
the  paragraph.  The  ordinance  in  this  case 
was  published  oiice  in  a  newspaper.  It  is 
contended  the  admission  is  not  that  such 
sales  were  made  ten  days  after  the  day  of 
the  publication  of  the  ordinance  in  the 
paper,  but  only  that  sales  were  made  after 
the  day  of  the  publication  in  the  newspaper. 
The  admission  is,  .sales  w^ere  made  aftei 
the  "due"  publication  of  the  ordinance. 
"Due"  is  a  relative  term,  and  must  be  ap- 
plied in  the  discretion  of  the  court,  in  view 
of  the  particular  circumstances  of  the  oc- 
casion or  transaction  to  which  it  has  refer- 
ence. Lawrence  v.  Bowman f  1  McAll.  420, 
Fed.  Cas.  No.  8,134.  The  purpose  of  the 
publication  of  the  ordinance  in  a  newspaper 
is  to  give  notice  to  the  public  that  the  or- 
dinance has  been  adopted  and  will  become 
legally  effective  after  ten  days  from  the  date 
of  the  publication  .shall  have  expired. 
"After  due  publication  of  the  ordinance,"  as 
those  words  were  employed  in  the  admis- 
sion, the  circumstances  under  which  the  ad- 
mission was  made  and  the  purposes  of  mak- 
ing it  being  considered,  may  be  fairly  and 
reasonably    interpreted   to   mean   after  the 
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expiration  of  the  time  requisite  to  make  the 
pUDlication  of  the  ordinance  cfTective. 

The  judgment  of  the  Appellate  Court  is 
affirmed. 

Rehearing  denied  June  10,  1902. 


CHICAGO    CITY    RAILWAY    COMPANY, 
Appt., 

V. 

John  TUOHY,  by  Next  Friend. 
(196  III.  410.) 

1.  A  person  In  the  hisrliTmyy  Tvttbin 
20  feet  of  m  aitreet  croanlnsy  is  within 
the  protection  of  the  rule  requiring  those  In 
charge  of  electric  cars  to  exercise  more'  ex- 
acting attention  to  avoid  Injury  to  travel- 
ers when  approaching  street  crossings, 
where  vehicles  and  pedestrians  may  always 
be  expected  In  front  of  them. 

S.  Street  cnrs  propelled  by  electricity 
cannot  be  In^wfully  ron  at  a  rate  of 
speed  which  Is  incompatible  with  the  lawful 
and  customary  use  of  the  highway  by  others. 

8.  A  rate  of  speed  of  nn  electric  car 
in  a  city  street,  which  prevents  the  motor- 
man  from  keeping  control  of  it  so  as  to  stop 
It  within  a  reasonable  distance  upon  an  ap- 
pearance of  danger  to  others,  Is  unreasonable 
and  dangerous. 

4«  The  Jury  mnst  determine  'wbetber 
or  not  tbe  ntotorman  on  an  electric  car 
keeps  such  a  lookout  as  the  circumstances 
demand,  or  gives  such  warning  as  is  neces- 
sary, when  he  discovers  that  a  child  is  upon, 
or  approaching,  the  track. 

5.  liVbetber  or  not  -witnesiiea  are  con- 
tradicted by  written  utatenientii 
proved  at  the  trial  Is  for  the  Jury,  where  the 
statements  were  procured  from  them  prior 
to  the  trial  by  one  who  took  notes  and  then 
dictated  an  elaboration  of  his  notes  to  a 
stenographer,  whose  transcript  Is  the  state- 
ment proved. 

6.  A  cbild  nnder  aix  years  old  Is  prima 
facie  incapable  of  such  conduct  as  will  con- 
stitute contributory  negligence ;  hence  the 
burden  of  showing  his  capacity  is  on  the  one 
alleging  it. 

7.  Tbat  a  cbild  six  years  old  is  per- 
mitted to  Ko  to  a  scbool  less  than  two 
blocks  from  home,  which  requires  crossing 
street-car  tracks,  does  not  show  that  he  has 
sufficient  capacity  to  be  chargeable  with  con- 
tributory negligence  in  attempting  to  cross 
tracks  at  another  point  after  school   hours. 

8.  Faulty  iustrnctions  given  at  the  in- 
stance of  one  party  are  not  ground  for  re- 
versal, if  any  error  In  them  is  explained  and 
cured  by  those  given  for  the  other  party. 

9.  Admissions  by  a  cbild  of  tender  age 
should  be  received  In  evidence  against  him 
with  much  more  caution  than  those  of  an 
adult. 


Note. — As  to  duty  imposed  on  street  rail- 
road companies  to  avoid  Injuring  children  on 
or  near  track,  see  also,  in  this  series,  Wallace 
v.  City  &  Suburban  R.  Co.  (Or.)  25  L.  R.  A. 
M3,  and  note;  Consolidated  Traction  Co.  v. 
Scott  (N.  J.  L.)  33  L.  R.  A.  122 ;  Rack  v.  Chi- 
cago City  R.  Co.  (111.)  44  L.  R.  A.  127;  and 
Sample  v.  Consolidated  Light  &  B.  Co.  (W. 
Va.)  57  L.  R.  A.  186. 
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lO.     Tbe  neicliircnce  of  tbe  parent  of  a 

child  of  tender  years  which  is  Injured  by  the 
negligence  of  another  cannot  be  Imputed  to 
the  child,  so  as  to  support  the  defense  of  con- 
tributory negligence  to  its  suit  for  damagrea. 

(April  16,  1002.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Court,  First  District, 
affirming  a  judgment  of  the  Circuit  Court 
for  Cook  County  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence.    Affirmed. 

Statement  by  Magrnder,  J.: 

This  is  an  action  on  the  case,  begun  on 
February  24,  1896,  by  the  appellee  against 
the  appellant  company,  to  recover  damages 
for  a  personal  injury.  The  trial  in  the  cir- 
cuit court  resulted  in  verdict  and  judgment 
in  favor  of  appellee.  This  judgment  has 
been  affirmed  by  the  appellate  court.  The 
present  appeal  is  prosecuted  from  sucb 
judgment  of  affirmance.  The  appellee,  a 
boy  between  five  and  six  years  of  age,  was 
on' April  17,  1895,  struck  by  one  of  the  elec- 
tric cars  of  the  appellant  company  on  Thir- 
ty-Fifth street,  in  the  city  of  Chicago,  near 
the  corner  of  Wood  street.  The  car  ran 
over  the  appellee,  and  crushed  his  le^  in 
such  a  way  that  it  had  to  be  amputated  at 
a  point  about  one  third  below  the  knee. 
Thirty-Fifth  street  runs  east  and  west,  and 
Wood  street  runs  north  and  south.  When 
the  injuiy  occurred,  the  car  which  struck 
the  appellee  was  coming  from  the  west  and 
going  east  on  Thirty-Fifth  street.  The  evi- 
dence tends  to  show  that  the  injury  occur- 
red about  20  feet  east  of  the  crossing  or  in- 
tersection of  Wood  street  with  Thirty-Fifth 
street.  The  next  street  west  of  Wood  street, 
running  north  and  south,  which  crosses 
Thirty-Fifth  street,  is  Honore  street;  and 
the  next  street  west  of  Honore  street,  run- 
ning north  and  south,  which  crosses  Thirty- 
Fifth  street,  is  Lincoln  street.  The  next 
street  east  of  Wood  street,  running  north 
and  south,  and  which  crosses  Thirty-Fifth 
street,  is  Hennitage  avenue. 

Messrs.  William  J.  Hynes,  Samuel  8. 
Page,  Watson  J.  Ferry,  and  Mason  B. 
Starring  for  appellant 

^fessr8.  Altgeld,  Darrow,  A  THomp- 
son  and  P.  A.  Hines,  for  appellee: 

We  cannot  impute  negligence  to  a  child 
of  such  tender  years. 

Chicago  d  A.  -R.  Co.  v.  Gregory,  58  111. 
226;  Chicago,  St.  L.  d  P.  R.  Co.  v.  Welsh, 
118  111.  572,  9  N.  E.  197:  Chicago  West. 
Div.  It.  Co.  V.  Ryan,  131  111.  474,  23  N.  E. 
385:  Chicago  City  R.  Co.  v.  Wilcox,  138  111. 
370.  21  L.  R.  A.  76,  27  N.  E.  899;  Metro- 
politan  West  Side  Elev.  R.  Co.  v.  Kersey, 
80  111.  App.  301;  Gunn  v.  OUo  River  R.  Co. 
42  W.  Va.  676,  36  L.  R.  A.  575,  26  S.  E. 
546;  Erie  City  Pass.  R.  Co.  v.  Schuster,  113 
Pa.  412,  57  Am.  Rep.  471,  6  AU.  269;  Jan- 
sen  V.  Siddal,  41  111.  App.  280;  Chicago  v. 
Hesing,  83  111.  204,  25  Am.  Rep.  378;  Gavin 
V.  Chicago,  97  111.  70,  37  Am.  Rep.  99. 
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The  instructions  must  be  all  read  to- 
gether as  a  whole^  and  if  any  slight  defect, 
or  any  defect  which  is  not  misleading^  in 
any  instruction,  is  cured  by  other  instruc- 
tions, whether  given  by  plaintiff  or  defend- 
ant, thf^rp  is  no  reversible  error. 

Roodhouso  V.  Christian,  158  111.  137,  41 
N.  E.  748;  Day  v.  Portery  161  111.  235,  43 
N.  E.  1073 ;  Wenona  Coal  Co.  v.  Holmquist, 
152  111.  581,  38  N.  E.  946;  Consolidated 
Coal  Co.  V.  Bokamp,  181  111.  9,  64  N.  E. 
567;  West  Chicago  Street  R.  Co.  v.  Musa, 
180  ni.  130,  54  N.  E.  168. 

The  jury  should  have  been  explicitly  in- 
itmcted  that  the  admission  of  a  child  could 
not  be  used. 

State  V.  Aaroriy  4  N.  J.  L.  231,  7  Am.  Dec. 
592;  1  Phillipps,  Ev.  (1868)  441,  note  1; 
FiVld,  Infants,  34,  35;  Schouler,  Dom.  Rel. 


Kasrnder,  J.^  delivered  the  opinion  of 
the  court: 

1.  At  the  close  of  the  evidence  of  appel- 
lee (the  plaintiff  below),  the  appellant  (de- 
fendant below)  asked  the  court  to  give  the 
jury  a  written  instruction  to  return  a  ver- 
dict of  not  guilty.  This  instruction  was 
refused,  and  exception  was  taken  to  such  re- 
fusal. At  the  close  of  all  the  testimony  in 
the  case,  the  defendant  below  again  pre- 
sented to  the  court  a  written  instruction  di- 
recting the  jury  to  return  a  verdict  of  not 
guilty,  and  asked  the  court  to  give  such  in- 
struction. The  court  refused  to  do  so,  and 
exception  was  taken  to  such  refusal.  The 
question  is  thus  raised  whether  or  not  the 
evidence  justified  the  court  in  submitting 
the  case  to  the  jurjr.  Where  the  evidence 
before  the  jury,  with  all  the  inferences 
proper  to  be  drawn  therefrom,  tends  to 
prove  the  cause  of  action  set  out  in  the  dec- 
laration, the  court  should  not  peremptorily 
direct  the  jury  to  return  a  verdict  of  not 
guilty.  Union  Bridge  Co.  v.  Teehan,  190 
ni.  374,  60  N.  E.  533. 

The  cars  of  the  appellant  upon  Thirty- 
Fifth  street  were  propelled  by  electricity  by 
means  of  electric  wires  strung  overhead, 
and  were  known  as  "trolly  cars."  There 
were  two  tracks  laid  in  Thirty-Fifth  street; 
the  cars  going  east  running  upon  the  south 
track,  and  the  cars  going  west  running  upon 
the  north  track.  The  car  which  inflicted 
the  injury  had  stopped  at  Lincoln  stret^t, 
two  block  west  of  Wood  street,  to  take  on 
a  passenger,  but  after  that  did  not  stop  un- 
til it  passed  beyond  Wood  street  to  the 
point  where  the  appellee  was  injured.  Just 
Defore  the  accident  the  appellee  was  stand- 
ing in  company  with  another  boy,  eleven 
years  old,  named  Thomas  Bonner,  near  the 
interscdion  of  Wood  street  and  Thirty- 
Fifth  street,  on  the  south  side  of  Thirty- 
Fifth  street,  and  near  the  corner  made  by 
the  intersection  therewith  of  Wood  street. 
l^e  sidewalk  was  about  14  feet  wide  be- 
tween the  curb  and  the  building  line  of  the 
bouses  fronting  upon  the  street.  The  space 
iietween  the  curb  at  the  edge  of  the  si  de- 
falk and  the  south  rail  of  the  appellant's 
^oth  track  was  about  12  feet.  At  thai 
time  appellee  lived  with  his  father  and 
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mother  on  Thirty-Fourth  street,  near  the* 
corner  of  an  alley  west  of  Wood  street,  and 
not  much  farUier  than  a  block  or  a  blodc 
and  a  half  from  where  the  accident  occur- 
red. Tlie  boy  Thomas  Bonner  lived  with 
his  father  on  Wood  street,  about  a  block 
and  a  half  from  where  the  appellee  lived. 
Frank  Bonner,  tlie  father  of  Thomas  Bon- 
ner, was  a  lamplighter  in  the  employ  of 
Michael  J.  Tuohy,  appellee's  father.  The 
accident  occurred  about  5  o'clock  in  the  af- 
teiTioon.  There  was  a  lamp-post  about  82 
feet  east  from  the  southeast  corner  of  Wood 
and  Thirty-Fifth  streets.  Frank  Bonner 
had  sent  his  son,  the  boy,  Thomas  Bonner, 
to  the  house  of  appellee's  father,  to  get  a 
filler  of  oil  for  the  purpose  of  filling  some 
of  the  street  lamps.  Upon  going  to  the 
house  of  appellee's  father  to  get  the  oil,  ap- 
pellee asked  permission  to  accompany 
Thomas  Bonner,  and  his  mother  permitted 
him  to  do  so.  They  went  south,  and  crossed 
the  tracks,  and  stood  near  the  corner  of 
Wood  and  Thirty-Fifth  streets,  on  the  south 
side  of  Thirty-Fifth  street,  while  Frank 
Bonner,  the  father,  was  lighting  the  lamp, 
distant  82  feet  from  the  corner,  or  there- 
abouts. Frank  Bonner  had  requested  the 
boys  to  stand  at  the  comer  until  he  finished 
lighting  the  lamp.  There  is  testimony  In 
the  record  tending  to  prove  that  the  car 
which  caused  the  injury  was  traveling  at 
an  unusually  high  rate  of  speed;  that  is  to 
say,  from  14  to  16  miles  an  hour,  according 
to  the  testimony  of  some  of  the  witnesses. 
There  is  also  evidence  tending  to  show  that 
no  bell  was  rung  or  gong  sounded  upon  the 
approach  of  the  car  to  the  street  crossing. 

It  is  incumbent  upon  those  in  control  of 
a  street  car  to  exercise  a  greater  degree  of 
care  or  watchfulness  at  street  intersections 
than  at  other  places  along  the  route. 
Booth,  Street  Railways,  §  306;  West  Chi- 
cago Street  R.  Co.  v.  UcCallum,  169  111. 
240,  48  N.  E.  424;  Chicago  City  R.  Co.  v. 
Rohinson,  127  111.  9,  4  L.  R.  A.  126,  18  N. 
E.  772.  Drivers,  gripmen,  and  motormen 
of  street  cars  are  obliged  at  all  times  to  ex- 
ercise reasonable  care  in  thb  conduct  of 
their  cars:  but  the  requirement  of  reason- 
able care  imposes  upon  them  a  more  exact- 
ing attention  wlien  they  approach  street 
crossings  in  a  crowded  city,  where  vehicles, 
and  pedestrians  may  always  be  expected  in 
front  of  them.  "The  failure  under  such  cir- 
cumstances to  ring  the  bell,  sound  the 
gong,  or  give  other  proper  warning,  .  .  . 
IS  undoubtedly  evidence  of  negligence  to  be 
submitted  to  a  jury  under  all  circumstan- 
ees,"  whether  there  is  an  ordinance  requir- 
ing such  precautions  or  not.  The  increase 
of  danger  to  the  public  at  such  crossings 
demands  a  corresponding  increase  of  vigi- 
lance and  energy  on  the  part  of  such  driv- 
ers, gripmen,  and  motormen.  They  ought 
to  notice  whether  or  not  the  track  is  clear 
when  they  approach  such  public  crossings, 
and  sound  the  gong  as  warning.  2  Thomp. 
Nee.  §§  1399-1401. 

Counsel  for  appellant  insist  that  the  ap- 

nollee  was  not  at  the  crossing.     While  this 

liiy  be   strictly  and   technically  a  correct 

i.ilement    of    the   facts,  yet  the   evidence 
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tends  to  show  that  the  appellee  was  struck 
only  about  20  feet  east  of  the  crossing,  and 
so  near  thereto  as  to  have  required  a  slack- 
ening of  the  speed  of  the  car.  The  evidence 
tends  to  show  that  the  boys  had  been  in- 
structed by  the  father  of  one  of  them  to 
stand  at  the  comer  until  he  had  finished 
lighting  his  lamp,  and,  while  they  may  have 
moved  a  short  distance  east  of  the  corner, 
thpy  were  near  enough  thereto  to  demand 
of  the  appellant  the  exercise  of  the  care  re- 
quired in  propelling  its  cars  across  a  street 
-crossing. 

Even,  however,  if  the  party  injured  was 
not  sutlicieijtly  near  the  crossing  to  justify 
the  application  of  the  increased  vigilance 
required  of  a  street-car  company  in  ap- 
proaching a  crossing,  yet  there  is  evidence 
tending  to  show  that  the  speed  of  the  train 
was  unreasonable  and  dangerous.  Street 
<jars  propelled  by  electricity  cannot  be  law- 
fully run  at  a  rate  of  speed  which  is  incom- 
patible with  the  lawful  and  customary  use 
of  the  highway  by  others.  Here  the  appel- 
lee had  as  much  right  to  be  upon  the  street 
as  the  appellant.  2  Thomp.  Neg.  §  1395. 
A  street  railway  company  has  no  property 
interest  in  the  street,  and  therefore  no  right 
to  run  its  cars  at  a  rate  of  speed  which  will 
interfere  with  the  customary  use  of  the 
street  by  otlicrs  of  the  public  with  safety. 
Such  ears  can  be  more  readily  and  quickly 
stopped  than  the  train  of  an  ordinary  rail- 
road. Whore  the  raotorman  or  gripman 
runs  his  car  at  such  a  rate  of  speed  that 
he  is  prevented  from  keeping  control  of  it, 
so  as  to  stop  it  within  a  reasonable  distance 
upon  an  appearance  of  danger  to  others,  the 
rate  of  speed  at  which  he  propels  the  car  is 
to  be  deemed  unreasonable  or  dangerous.  It 
has  been  held  that,  where  an  electric  car 
was  running  at  the  rate  of  10  or  11  miles 
an  hour  over  a  crossing  in  a  much-fre- 
quented street,  without  giving  any  signal, 
there  was  «uch  evidence  of  negligence  as 
justified  a  submission  of  the  case  to  a  jury. 
2  Thomp.  Neg.  §§  1395-1397. 

The  evidence  in  the  case  tends  to  show 
that,  when  Frank  Bonner  had  finished  light- 
ing the  lamp  and  came  down  from  the  lad- 
der, the  appellee,  with  his  face  towards  the 
track,  stepped  down  from  the  curbing  at  the 
edge  of  the  sidewalk  to  the  street,  and  then 
turned  around,  and  while  backing  towards 
the  northwest,  and  towards  the  south  track, 
he  talked  with  the  other  boy,  standing  upon 
the  sidewalk  or  curb  with  his  oil  can. 
While  he  was  thus  backing  towards  the 
track,  the  train  was  coming  at  an  unusually 
high  rate  of  speed.  The  boy  Thomas  Bon- 
ner says  that  the  appellee  had  reached  the 
south  rail  of  the  track,  and  had  his  foot 
over  it,  \ihen  he  (the  witness)  discovered 
that  the  train  was  about  to  strike  the  ap- 
pellee. Thomas  Bonner  then  says  that  ha 
hallooed  to  appellee  to  look  out"  i  nd  went 
forward  to  pull  him  away  from  the  car ;  that 
the  car  was  within  15  feet  of  the  appellee 
before  witness  saw  the  car;  that  he  did  not 
see  the  car  until  it  had  advanced  about  5 
feet  beyond  the  crossing.  He  also  says  that 
when  he  called  to  appellee  to  look  out,  and 
advanced  towards  him,  appellee  tried  to 
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cross  tlie  rail  and  come  back,  but  was 
struck  before  he  succeeded  in  doing  so.  The 
evidence  also  tends  to  show  that  when  the 
car  stopped  it  had  probably  passed  the  boy 
by  about  75  feet.  It  is  a  question  of  fact 
for  the  jury  whetlier  the  gripman  or  motor- 
man  on  such  a  car  keeps  such  a  lookout  as 
the  circumstances  demand,  or  givee  such 
warning  of  approach  as  is  necessary  when  he 
discovers  that  the  child  is  upon  the  car 
track  or  approaching  it,  and  the  circum- 
stance that  the  car  has  run  an  unusual  dis- 
tance before  it  stops  is  some  evidence  of  im- 
proper management.  Roberta  v.  Spokane 
t^trec.t  R.  Co.  23  Wash.  325,  64  L.  R.  A.  190, 
63  Pac.  506.  When  a  young  child  is  dis- 
covered approaching  the  car  track  with  the 
apparent  intention  of  crossing  in  front  of 
a  moving  car,  or  is  discovered  on  the  track, 
it  is  certainly  the  duty  of  the  gripman  or 
motorman  to  exercise  a  high  degree  of  dili- 
gence in  order  to  prevent  injury  to  the 
child.  2  Thomp.  Neg.  §  1424;  San  Antonio 
Street  R.  Co.  v.  Mechlcr,  87  Tex.  628,  30  S. 
W.  899.  A  verdict  in  favor  of  the  plaintifl 
will  not  be  disturbed  where  it  appears  that 
a  street  car  approaches  a  street  crossing  at 
a  very  fast  rate  of  speed,  without  any 
alarm,  while  a  boy  is  standing  on  the  track 
in  full  view  of  the  motorman,  or  standing 
in  the  center  of  the  track,  with  his  back  to- 
wards the  car.  2  Thomp.  Neg.  §  1425.  In 
the  case  of  Rack  v.  Chicago  City  R.  Co,  173 
111.  289,  44  L.  R.  A.  127,  50  N.  E.  668,  it 
appeared  that  the  boy  there  injured  was 
standing  on  the  roadway,  and  not,  as  here, 
approaching  the  car,  with  his  back  towards 
it.  It  also  appeared  in  the  Rack  Case  that 
the  gong  was  rung  while  the  train  was 
passing  over  the  crossing.  In  that  case 
there  was  no  testimony  tending  to  contra- 
dict the  gripman  in  reference  to  the  circum- 
stances there  referred  to.  In  the  case  at 
bar,  however,  there  was  not  only  evidence 
tending  to  show  that  the  appellee  was  ap- 
proaching the  car,  and  that,  too,  with  his 
back  turned  towards  it,  but  there  was  also 
evidence  tending  to  show  that  no  bell  was 
rung,  or  other  warning  given  to  the  appel- 
lee of  the  approach  of  the  car.  In  these  re- 
spects the  Rack  Case  is  distinguishable 
from  the  case  at  bar. 

After  Frank  Bonner  had  lighted  the  lamp 
and  descended  by  means  of  his  ladder,  he 
stood  upon  the  sidewalk,  talking  with  a  man 
named  Gillen.  He  and  his  son,  Thomas 
Bonner,  and  Gillen  were  witnesses  of  the  ac- 
cident, and  testified  to  what  they  saw,  in 
behalf  of  the  appellee.  The  only  witness  on 
behalf  of  the  appellant  who  saw  the  acci- 
dent was  the  motorman,  whose  deposition 
was  taken  in  a  distant  state,  and  read  upon 
the  trial.  Appellant  sought  upon  the  trial 
to  discredit  the  testimony  of  the  appellees 
witnesses  by  introducing  evidence  tending 
to  show  that  such  witnesses  had  made  dif- 
ferent statements  in  regard  to  the  facts 
from  those  testified  to  upon  the  trial.  It 
appears  that  a  day  or  two  after  the  acci- 
dent the  appellant  sent  parties  to  appellee's 
witnesses  to  interview  them,  and  at  a  subse- 
quent day  procured  the  attendance  of  these 
witnesses  at  the  office  of  appellant's  attor- 
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fiey,  and  took  down  their  statements.  Up- 
on the  latter  occasion  it  would  appear  that 
fueh  statenients  were  taken  down,  so  far  as 
tbey  were  taken  down  at  all,  by  a  stenogra- 
phf^r.  But  upon  the  occasion  immediately 
following  the  accident  no  stenographer  was 
present,  but  two  representatives  of  the  com- 
pany were  present;  one  of  them  asking 
^nf«-tions  in  the  presence  of  the  other.  The 
qne>lioner  made  notes  of  the  answers,  and 
wlen  he  returned  to  his  office  he  dictated 
these  notes  to  a  shorthand  reporter,  and  he 
and  hlA  companion  then  signed  the  report- 
er's notes.  The  statements  thus  alleged  to 
have  been  made  by  the  plaintiff's  witnesses 
vere  proved,  and  sought  to  be  proved,  upon 
the  trial,  as  contradictory  of  their  testi- 
mony. WTi ether  or  not  the  witnesses  were 
contradicted  in  this  way  was  a  matter  for 
the  jury  to  determine.  The  jury  were  the 
jnd^  of  the  credibility  of  the  witnesses. 
It  is  true  that  the  witnesses  introduced 
br  the  appellant  contradicted  the  witnesses 
introduced  by  appellee.  The  evidence  of 
appellant  tended  to  show  that  the  car  was 
not  proceeding  at  an  unusual  rate  of  speed, 
and  that  the  gong  was  sounded  and  due 
warning  given,  and  that  the  appellee  at- 
lenpted  to  run  across  the  track  as  the  train 
i^ax  approaching,  with  his  face  towards  the 
truk.  WTiethcr  the  witnesses  of  appellant 
^erc.  more  worthy  of  credit  than  those  of 
il'pf'llee  was  a  matter  for  the  jury  to  de- 
cide. So  far  as  we  are  concerne<l.  the  judg- 
ments of  the  circuit  and  appellate  courts 
are  cod  elusive  upon  the  questions  of  fact. 
If  tlie  jury  believed  that  the  car  which  in- 
jure! appellee  was  proceeding  across  Wood 
St  reft  at  its  intersection  with  Thirty-Fifth 
str'n't  at  an  unreasonable  and  dangerous 
rate  of  speed,  and  without  giving  any  signal 
cr  warning  to  those  crossing  the  street  at 
ih.»t  point,  and  if  the  jury  furtlier  believed 
tiiat,  under  all  the  circumstances,  the  mo- 
U>TTVAn  saw,  or  ought  to  have  seen,  the  ap- 
pellee approaching  the  track,  and,  if  he  had 
kppt  a  proper  lookout,  could  have  avoided 
striking  him,  then  the  verdict  of  the  jury 
was  correct.  All  that  we  decide  upon  this 
hnmch  of  the  case  is  that  there  was  testi- 
:i.Qny  enough  tending  to  show  negligence  on 
the  part  of  the  appellant  company  to  jus- 
tify the  submission  of  the  matter  to   the 

JUIT. 

2.  Appellant  complains  that  the  trial 
<Jnnrt  erred  in  the  giving  and  refusal  of  cer- 
tain inf&tructions.  The  second  instruction 
Ei^en  for  the  appellee  is  complained  of  by 
the  appellant,  and  is  as  follows:  "The 
eo'>rt  further  instructs  the  jury  that,  if  they 
believe  from  the  evidence  that  the  plaintiff 
at  the  time  of  the  accident  was  a  child  be- 
tween the  age  of  five  and  six  years,  then  he 
cannot,  because  of  his  tender  years,  be  guil- 
ty of.  or  be  charged  with,  carelessness  or 
negHpence  in  respect  to  the  accident  in  this 
fii>e,  go  as  to  relieve  at  all  any  want  of  due 
^re  on  the  part  of  the  railroad  company, 
«» that,  if  the  jury  further  believe  from  the 
evjflence  that  the  accident  causing  the  in- 
jury to  plaintiff  was  due  to  the  want  of  due 
and  ordinary  care  by  the  defendant  rail- 
rtiH,  then  vou  must  find  a  verdict  for  the 
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plaintiff,  and  no  want  of  eare  by  the  plain- 
tiff will  save  the  defendant  from  liability 
foi'  the  accident."  Instruction  numbered 
24,  given  by  the  court  for  appellant,  told 
the  jurr  that  the  burden  was  upon  the 
plaintiff  (appellee  here)  "to  prove  that  he 
was  exercising  due  care  for  his  own  safety 
at  the  time  of  the  alleged  injury."  Instruc- 
tion numbered  46,  given  for  the  appellant, 
as  modified  by  the  court,  told  the  jury  that 
the  plaintiff  could  not  recover  at  all  unless 
he  established  by  a  preponderance  of  all  the 
evidence  ''either  that  the  plaintiff  was  too 
young  to  be  charged  with  carelessness  under 
these  instructions,  or  else  that  the  plaintiff 
did  not  in  any  way  contribute  to  the  injury 
by  any  want  of  ordinary  care,  prudence,  vig- 
ilance, and  caution  for  his  own  safety,  or 
to  avoid  the  accident,  on  the  occasion  in 
que#5tiou."  By  instruction  numberetl  47,  as 
modified  and  given  for  the  appellant,  the 
court  told  the  juir  that  the  plaintiff  must 
prove  by  a  preponderance  of  all  the  evidence 
in  the  case  tJiat  he  "at  the  time  in  question 
was  too  voung  to  be  charged  with  careless- 
nc!^,  under  these  instructions,  or  that  he 
was  in  the  exercise  of  due  care,  caution, 
prudence,  and  vigilance  for  his  own  safety." 
The  instructions  upon  this  subject  thus 
given  for  the  appellrre  and  for  the  appellant 
wf»re,  to  a  certain  extent,  contradictory  of 
each  other.  Instruction  numbered  2  given 
for  the  appellee,  told  the  iury,  in  substance, 
thnt  the  appellant  could  not  be  chargecl 
with  negligence,  because  of  his  tender  years, 
while  the  instructions  given  for  the  appel- 
lant told  the  jury  that  the  appellee  was 
chargeable  with  ordinary  care  for  his  own 
safety.  This  contradiction,  however,  could 
huve'done  appellant  no  harm,  if  the  second 
iiifttrudion  given  for  appellee  was  correct 
or  harmless.  The  other  instructions  were 
in  appellant's  favor. 

It  IS  a  general  rule  of  law  that  children 
of  tender  years  are  not  deemed,  in  law,  im- 
putjihle  with  contributory  negligence.  This 
rule  is  based  upon  the  fact  that  they  are 
not  capable  of  care.  But  at  what  age  chil- 
dren are  to  be  deemed  «ih  juris,  so  as  to  bo 
capnble  of  contributory  negligence,  and  at 
what  age  they  are  to  be  deemed  non  atii  ju- 
ris, so  as  to  be  incapable  of  contributory 
negligence,  is  a  question  of  much  difficulty, 
and  about  which  tlie  authorities  are 
strangely  in  conflict.  If  a  child  is  of  such 
tender  vears  that  he  is  conclusively  pre- 
sumed incapable  of  judgment  and  discre- 
tion, and  of  owing  duty  to  another,  contrib- 
utory nesfligence  on  his  part  cannot  be  set 
up  to  defeat  recovery.  At  what  age  is  a 
child  to  be  considered  of  such  tender  years 
that  this  conclusive  presumption  arises? 
In  the  case  at  bar  the  proof  shows  that  the 
accident  occurred  on  April  17,  1895,  and 
that  tlie  appellee  became  six  years  of  age 
on  the  2d  day  of  June  following,  so  that  he 
lacked  six  weeks  of  being  six  years  of  age 
when  he  was  injured.  In  Chicago  City  R. 
Co.  V.  Wilcox,  138  111.  370,  21  L.  R.  A.  76, 
27  N.  E.  899,  where  the  child  injured  was 
only  six  years  of  age,  the  court  gave  to  the 
jury  an  instruction  that  negligence  could 
not   be   imputed   to  him   on   aoconnt  of  his 
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age.  In  that  case  we  said  (p.  382,  138  111., 
p.  83,  21  L.  R.  A.,  and  p.  902,  27  N.  E.)  : 
"The  applicatioL  of  the  doctrine  of  contrih- 
utory  negligence  to  the  conduct  of  young 
children  is  a  difficult  one,  and  very  natur- 
ally had  led  to  a  considerable  difference  of 
opinion.  The  two  opposing  views  most 
commonly  met  with  are,  first,  that  up  to  a 
certain  age,  the  precise  limit  of  which  is 
not.  and  perhaps  cannot  be,  well  defined,  a 
child  is  incapai>Ie  of  such  conduct  as  will 
constitute  contributory  negligence,  and  that 
the  court  may  so  declare,  as  a  matter  of 
law.  The  rule  thus  contended  for  is  some- 
times said  to  be  analogous  to  the  rule  of 
the  common  law  which  exempts  children  un- 
der seven  years  of  age  from  criminal  re- 
sponsibility. It  has  accordingly  been  held 
that  children  of  eighteen  months,  of  two 
years,  of  two  years  and  ten  months,  of  four 
years,  under  five  years,  of  five  years,  of 
six  years,  under  seven  years,  and  even  seven 
years  of  age,  are  incapable  of  such  n^Ii- 
gcnce.  Bishop,  Non-Contract  Law,  §  686, 
and  a-uthorities  cited.  This  rule  seems  to 
have  been  recognized  in  this  state,  w^th 
more  or  less  distinctness,  in  the  following 
cases."  Seven  cases  decided  by  this  court 
are  then  referred  to.  In  Chicago  City  R. 
Co.  v.  Wilcox,  138  111.  382,  21  L.  R.  A.  83, 
27  N.  E.  902,  the  court  proceeds  further  to 
say:  **The  other  view  is  that  young  chil- 
dren are  bound  to  use  such  care,  and  such 
care  only,  as  is  usually  exercised  by  chil- 
dren of  the  same  age  and  degree  of  intelli- 
gence, and  that  it  is  always,  therefore,  a 
question  of  fact,  to  be  determined  by  the 
jury,  whether  in  a  given  case  the  child  is  in 
the  exercise  of  proper  care;  his  tender 
years,  his  intelligence,  or  the  want  of  it,  and 
all  the  circumstances  by  which  he  was  sur- 
rounded, being  taken  into  account.  Under 
this  rule,  as  is  claimed,  it  can  never  be  laid 
down,  as  a  matter  of  law,  that  any  child, 
however  young,  is  incapable  of  contributoi-y 
ncgli^nce;  it  being  always  a  question  of 
fact  for  the  jury.  The  following  cases  are 
referred  to  as  giving  some  support  to  this 
rule."  The  court  then  refers  to  four  cases 
decidM  bv  this  court.  In  Chicago  City  R. 
Co.  V.  wilcox,  138  111.  382,  21  L.  R.  A.  83, 
27  N,  E.  902,  it  was  not  determined  which 
of  the  two  rules  above  mentioned  should  be 
adopted ;  but  the  court  held,  for  certain  rea- 
sons there  set  forth,  that  the  instruction 
given,  even  if  it  embodied  an  incorrect  prop- 
osition of  law,  could  not  have  materially 
pr«*judiced  the  party  complaining  of  it,  and 
therefore  the  judgment  in  favor  of  Wilcox 
was  not  disturbed.  It  was  there  saJd  (p. 
385,  138  III.,  p.  84,  21  L.  R.  A.,  and  p.  903, 
27  N.  K.)  :  ** Whether  the  instruction,  then, 
was  or  was  not  correct,  in  holding  that,  on 
account  of  the  plaintiff's  tender  age,  negli- 
gence could  not  be  attributed  to  him,  it 
manifestly  did  no  harm,  as  the  jury  "could 
not  have  found  otherwise  than  they  did  on 
that  question  if  the  instruction  had  not 
been  gi\'en,  or  if  the  contributory  negligence 
of  the  plaintiff  had  been  submitted  tx)  them 
as  a  question  of  fact." 

We  are  of  the  opinion,  upon  further  con- 
sideration, that,  where  the  testimony  shows 
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that  a  child  is  only  six  years  old,  or  less,  he 
is  incapable  of  such  conduct  as  will  consti- 
tute contributory  negligence.  In  other 
words,  a  child  of  the  age  of  only  six  years, 
or  under,  is  exempt  from  responsibility  in: 
the  matter  of  contributory  n^ligence,  and 
so  far  as  the  exercise  of  due  care  for  his  own 
safety  is  concerned.  In  Chicago  d  A.  R.  Co» 
V.  Gregory,  58  111.  226,  the  child  injured 
was  not  quite  five  years  old,  and  it  was  held 
that  negligence  could  not  be  imputed  to  a 
child  of  such  tender  years.  In  Chicago  v. 
HeMng,  83  111.  204,  25  Am.  Rep.  378,  the- 
child  was  less  than  four  years  old,  and  it- 
was  there  held  that  he  was  too  young  to  ob- 
sen-e  any  care  for  his  personal  safety.  In 
Chicago  'rf  A.  R.  Co.  v.  Becker,  84  111.  483, 
the  child  was  between  six  and  seven  years 
of  age,  and  it  was  there  said  that  a  general 
rule  as  to  negligence  "cannot  be  applied  to- 
a  case  where  fiie  person  injured  is  an  infant 
of  such  tender  age  that  the  requisite  capac- 
ity to  exercise  proper  care  and  discretion  is- 
wanting.  While  the  deceased  was,  no 
doubt,  possessed  of  ordinary  intelligence^ 
and  was  as  capable  of  using  as  much  cau- 
tion for  his  safety  as  other  boys  of  his  age, 
yet  it  is  not  to  be  expected  of  a  boy  between 
six  and  seven  years  of  age  that  the  same 
caution  and  care  will  be  ased  for  personal 
safety  as  will  be  exercised  by  a  person  erf 
mature  age,  and  the  law  will  not  impute 
negligence  to  an  infant  of  such  tender  years. 
.  .  .  We  are  therefore  of  opinion  .  .  . 
that  the  deceased  could  not  be  required  tt> 
use  as  much  care  and  caution  as  one  older 
in  years,  and  hence  negligence  was  not  to  be 
imputed  to  him."  In  Gamn  v.  Chicago,  97 
111.  60,  37  Am.  Rep.  99,  the  plaintiff  was 
only  four  years  old,  and  vre  there  said: 
"Of  course,  he  was  too  young  to  exercise  any 
C8re  for  his  personal  safety."  In  Toledo, 
W.  d  W.  R.  Co.  y.  Grable/SS  111.  441,  we- 
said:  "llie  intestate  at  the  time  of  her 
death  was  only  twenty-eight  months  old, 
and,  of  course,  she  was  too  young  to  exercise 
any  care  for  her  personal  safety."  In  C7ii- 
caifo,  8t,  L.  d  P.  R.  Co.  v.  Welsh,  118  111. 
572,  9  N.  E.  197,  the  plaintiff  injured  was 
at  the  time  of  the  happening  of  the  accident 
seven  years  and  three  months  old,  and  we 
there  said:  "It  is  obvious,  plaintiff  was 
too  young,  at  the  time  she  was  injured,  to- 
observe  i^,ny  care  for  her  personal  safety." 
In  Vhicaqo  West  Div.  R.  Co.  v.  Ryan.  131 
111.  474,  23  N.  E.  385,  where  the  child  in- 
jured was  not  quite  seventeen  months  old,, 
we  said:  "The  child  was  so  young  that  it 
was  incapable  of  exercising  care,  and  can- 
not be  charged  with  neglipnence," 

In  view  of  the  authorities  in  our  own 
state  which  are  quoted  as  above,  we  are  cer- 
tainly justified  in  holding  the  proposition 
hereinbefore  stated  to  be  correct,  namely, 
that  a  child  only  six  years  old  or  under  is 
incapable  of  exercising  care  for  his  own- 
safety,  so  that  negligence  cannot  be  imputed 
to  hi'm.  Tlie  case  of  Chicago  d  A.  R.  Co.  v. 
Becker,  76  111.  25,  is  referred  to  as  holdings 
a  contrary  doctrine,  but  in  that  very  ease, 
which  came  before  us  a  second  time  and  is- 
reported  as  Chicago  d  A.  R.  Co.  v.  Becker,. 
84  111.  483,  we  said  that  a  boy  between  six. 


19Q2. 


CuicAGo  City  R.  Ca  v.  Tuohy. 


275 


and  seven  years  of  age  was  of  such  tender 
age  that  the  law  would  not  impute  negli- 
gence to  him.  The  case  of  Chicago  d  A.  R. 
Co,  V.  MuiTap,  62  111.  326,  is  also  referred 
to  in  support  of  the  contention  of  appel- 
lant, but  in  that  case  the  child  injured  was 
seven  an''  one  half  years  old.  In  Kerr  v. 
Forgue,  o4  HI.  482,  5  Am.  Rep.  146,  the 
^hiId  injured  was  about  twelve  years  old. 
In  ChicugOy  R,  I.  d  P,  R.  Co.  v.  Eininger^ 
114  111.  79,  20  N.  E.  196,  there  was  no  evi- 
dence as  to  the  age  of  the  child  injured,  it 
beinj:  there  expressly  said:  "There  was  no 
c\idence  afi  to  the  age  or  capacity  or  discre- 
tion of  the  plaintiff  introduced,  more  than 
Uiat  witnesses  spoke  of  him  as  a  little  boy." 
The  doctrine  that  negligence  cannot  be 
imputed  to  a  child  six  years  old  and  under 
is  supported  by  other  than  Illinois  authori- 
ties, in  Walhridge  v.  Schuylkill  Electric 
K.  Co,  190  Pa.  274,  42  Atl.  689,  the  child 
injured  was  only  six  years  of  age,  and  in 
that  case  the  supreme  court  of  Pennsylvania 
says:  ''Our  consideration  of  the  testimony 
ha^i  led  us  to  the  conclusion  that  the  case 
could  not  have  been  tlius  withdrawn  from 
tlie  jury.  There  was  sufficient  evidence  to 
carry  the  case  to  them  on^he  question  of  de- 
fendant company's  negligence,  and  that  was 
the  only  question  of  fact  in  the  case,  aside 
from  the  amount  of  damages  that  should  be 
awarded  in  case  it  was  determined  that  the 
injury  was  the  result  of  defendant's  negli- 
gence. The  question  of  contributory  negli- 
gence was  not  in  the  case,  because  the  plain- 
tiff was  only  six  years  of  age  at  the  time  he 
was  injured."  In  the  latter  case  the  com- 
pany against  whom  the  suit  was  brought 
was*  the  Schuylkill  Electric  Railway  Com- 
pany, and  the  court  further  says:  "It 
might  be  fairly  inferred  from  the  testimony 
that  the  car  was  running  at  an  unusual  and 
excessive  rate  of  speed,  that  no  gong  was 
sanded  or  other  warning  given,  and  that 
the  car  could  have  been  stopped  in  ample 
time  to  prevent  the  accident  if  proper  cau- 
lion  had  been  talcen.  Such  inferences  from 
proved  facts  were  for  the  jury,  and  not  for 
tlie  court,  and  the  case  was  rightly  submit- 
ted to  them."  In  Mackey  v.  VicJcsburgy  64 
Miss.  779,  2  So.  178,  the  action  was  brought 
uy  an  infant  of  six  years  to  recover  damages 
lor  an  injury,  and  the  court  there  says: 
"It  cujinot  be  inferred,  as  matter  of  law, 
that  the  plaintiff,  an  infant  of  six  years, 
f-onld  be  guilty  of  contributory  negligence. 
.  .  .  T^ere  is  certainly  no  presumption 
^  law  that  an  infant  of  his  age  is  capable 
of  even  that  slight  degree  of  care  and  pru- 
dence the  abhence  of  which  in  an  adult 
would  be  the  grossest  negligence."  In  Cen- 
tral Trust  Co.  v.  Wdbash,  8L  L.  d  P.  R.  Co. 
31  Fed.  240,  which  was  a  claim  in  behalf  of 
a  boy  about  six  years  old,  whose  foot  had 
been  crushed  in  such  a  way  as  to  necessitate 
amputation,  the  court  says:  "The  boy  be- 
ing only  six  years  old,  no  negligence  can  be 
inipnted  to  him.  Therefore  the  issue  of 
^^intributory  negligence  is  not  in  the  case." 
In  (iunn  v.  Ohio  River  R.  Co.  42  W.  Va. 
C6.  30  I..  R.  A.  675,  26  S.  E.  646,  two  lit- 
tle boya  (Henry  C.  Mayes,  not  quite  five 
jears  old,  and  liiielza  Mayes,  about  six  years 
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old)  were  killed  by  a  train  on  the  Ohio 
River  Railroad,  and  a  suit  was  brought  by 
the  administi'ator  of  Henry  C.  Mayes 
against  the  railroad  company  to  recover 
damages  for  his  death;  and  it  was  there 
said:  "If  Henry  C.  Mayes  had  been  an 
adult,  no  recovery  could  be  had  for  his 
death,  as  he  met  his  sad  and  eiirly  death  on 
the  railroad  track,  and  the  defease  of  con- 
tributoiy  negligence  would  defeat  recovery; 
but  a  child  of  the  tender  years  of  this  child 
is  not  chargeable  with  contributory  negli- 
gence, for  want  of  judgment,  discretion,  and 
presence  of  mind  to  know  and  avoid  dan- 
ger." Dicken  v.  Liverpool  Salt  d  Coal  Co. 
41  W.  Va.  518,  23  S.  E.  582;  Erie  City  Pase. 
R.  Co.  V.  Schuster.  113  Pa.  415,  57  Am.  Rep. 
471,  6  Atl.  269;  Summers  v.  Bergncr  Brew- 
ing Co,  143  Pa.  115,  22  Atl.  707;  1  Thomp. 
Neg.  8  310,  and  cases  cited  in  note  95. 

In  the  present  case,  however,  there  was 
no  evidence  tending  to  show  that  the  appel- 
lee was  a  boy  of  sufficient  intelligence  or 
capacity  to  exercise  any  care  for  his  own 
safety.  The  proof  shows  that  he  lived  only 
a  block  and  a  half  from  the  house  of  his 
little  friend,  Thomas  Bonner,  eleven  years 
old,  and  the  son  of  his  father's  employee, 
Frank  Bonner.  His  mother  swears  that 
she  ne\er  allowed  him  to  go  alone  to  the 
house  of  Frank  Bonner,  only  a  block  and  a 
half  distant.  Appellant  relies  upon  the  fact 
that  he  was  allowed  to  go  to  school  at  a 
public  school  at  the  corner  of  Lincoln  and 
Thirty-Fifth  streets.  His  mother  says  that 
he  had  been  in  the  habit  of  going  to  that 
school  for  more  than  a  month,  and  in  order 
to  reach  the  school  it  was  necessary  for  him 
to  cross  the  tracks.  It  appears,  however, 
that  the  school  was  only  a  short  distance 
from  his  home, — not  more  than  about  two 
blocks  distant.  His  mother  says,  when 
asked.  '*This  school  you  spoak  of  was  how 
many  blocks  from  your  house?  A.  I  should 
think  it  was  a  block  and  a  half."  The 
proof  does  not  show  conclusively  that  the 
boy  went  to  school  alone.  He  had  a  sister 
older  than  himself.  Whether  she  accom- 
panied him  to  and  from  school  does  not  ap- 
peal', but  it  does  appear  that  he  was  not 
allowed  to  go  alone  to  the  house  of  Thomas 
Bonner,  and  it  is  a  natural  inference  that 
he  was  not  permitted  to  go  to  and  from 
school  alone.  It  appears  from  the  evidence 
that  the  cars  of  the  appellant  ran  by  the 
school  house>  in  question,  where  the  appel- 
lee attended  school,  and  which  was  at  the 
comer  of  Lincoln  and  Thirty-Fifth  streets. 
The  law  demands  "greater  care  and  vigi- 
lance in  running  an  electric  car  over  a  pub- 
lic sti'eet  crossing  which  is  much  fre- 
quented by  children  going  to  and  returning 
from  school,  at  a  time  when  they  may  rea- 
sonai>ly  be  expected  to  be  using  the  cross- 
ing, than  is  demanded  at  other  places."  2 
Thomp.  Neg.  §  1424;  Wallace  v.  Suburban 
n,  Co,  26  Or.  174,  25  L.  R.  A.  663,  37  Pac. 
477.  The  presumption  is  that,  in  passing 
the  school  in  question,  the  cars  of  the  ap- 
pellant obeyed  tlie  law,  which  demands 
greater  care  in  view  of  the  crossing  of  the 
street  at  that  point  bv  children  going  to 
school.     It  does  not  follow,  therefore,  that 


276 


Illinois  Supreme  Ck)UBT. 


Apr.. 


in  going  to  this  school  eveiy  day,  which  was 
80  short  a  distance  from  his  home,  the  boy 
was  running  tlie  same  dangerous  risk' as  he 
would  run  in  crossing  the  track  at  any  other 
point.  He  was  protected  by  the  fact  that 
oUier  children  passed  to  and  fro  with  him 
over  the  tracks  in  going  to  and  from  school. 
Appellant  lavs  stress  upon  the  case  of  Chi- 
capo,  R,  I.  i  P.  R.  Co.  V.  Eininger,  114  111. 
79.  29  N.  E.  196,  where  it  appeared  that  the 
boy  who  was  injured  was  permitted  by  his 
parents  to  attend  school.  But  there  it  is 
stated  that  tlie  school  was  "at  a  consider- 
able distance  from  home/'  while  here  the 
school  \sas  only  a  block  and  a  half  or  two 
blocks  from  the  home  of  the  appellee. 
Moreover,  the  boy  in  the  Eininger  Case  was 
upon  the  private  right  of  way  of  a  steam 
railroad  company,  and  was  charged  by  the 
company  with  attempting  wrongfully  to 
climb  upon  the  train.  It  not  appearing 
what  the  age  of  the  boy  Eininger  was,  so 
far  as  is  shown  to  the  contrary  he  may  have 
been  much  older  than  six  years.  Hence 
that  case  has  no  application.  We  are  of  the 
opinion  that  there  was  no  error  in  giving 
tlie  second  instruction,  and  hold,  in  analogy 
to  the  rule  of  the  common  law,  which  ex- 
empts children  under  seven  years  pf  age 
from  criminal  responsibility,  that  up  to  the 
age  of  seven  years  "a  child  is  incapable  of 
such  conduct  as  will  constitute  contributory 
negligence,  and  that  the  court  may  so  de- 
clare as  a  matter  of  law."  Chicago  City 
R,  Co.  V.  Wilcox,  138  111.  370,  21  L.  R.  A. 
76,  27  N.  E.  899.  The  rule  has  its  basis  in 
the  well-known  immaturity  of  a  child  of 
such  tendei*  years.  But  even  if  the  second 
instruction  given  for  the  appellee  was  in- 
correct, it  may  be  said  here,  as  it  was  said 
in  the  case  of  Chicago  City  R.  Co.  v.  WUcox, 
138  111.  370,  21  L.  R.  A.  76,  27  N.  E.  899, 
that  the  instruction  did  no  harm,  as  the 
jury  could  not  have  found  otherwise  than 
tliey  did  if  the  instruction  had  not  been 
given.  There  is  no  evidence  to  show  tliat 
appellee  did  not  exercise  such  care  and  cau- 
tion as  might  be  expected  of  a  boy  of  his 
age,  or  that  he  was  guilty  of  any  negligence, 
such  as  could  be  charged  to  a  boy  of  his 
age.  Even  Thomas  Bonner,  who  was  eleven 
years  old,  did  not  know  of  the  approach  of 
the  train,  or  hear  it  coming,  until  it  had 
passed  5  feet  beyond  the  crossing;  and  there 
is  nothing  to  show  that  the  appellee  saw 
the  train,  or  that  it  was  in  any  way  brought 
to  his  attention,  before  it  struck  him. 
Therefore  we  agree  with  the  appellate  court 
when  they  say  in  their  ofHnion  deciding 
this  case  "that  it  does  not  affirmatively  ap- 
pear from  the  evidence  that  appellee  was 
not  in  the  exercise  of  such  care  as  is  usual- 
ly exercised  by,  and  might  be  expected  from, 
children  of  tlie  same  age  and  degree  of  in- 
telligence; and  the  jury  would  not  have 
been  warranted  in  so  finding,  had  the  ques- 
tion been  expressly  submittS  to  them.  The 
instruction  complained  of  was  not,  at  least, 
harmful  in  that  respect." 

3.  Appellant  complains  of  the  third  in- 
struction given  by  the  court  for  appellee, 
which  is  as  follows :  "The  court  further  in- 
structs the  jury  that  a  street  railroad  com- 
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pany,  while  using  the  highway,  must  have 
due  regard  for  the  safety  of  oUiers,  and  use 
every  reasonable  effort  to  avoid  injury  to 
othei-s."  It  is  insisted  that  by  this  instruc- 
tion Uie  jury  were  informed  that,  in  using 
the  highway,  appellant  was  bound  to  do  all 
that  human  skill,  care,  vigilance,  and  fore- 
sight reasonably  could  do.  We  do  not  think 
that  the  instruction  is  capaJble  of  any  such 
construction.  The  instruction  merely  re- 
quired the  appellant  to  use  ordinary  care  to 
avoid  injury  to  others.  The  word  "every" 
does  not  mean  that  the  company  should 
use  all  possible  effort  to  avoid  injury  to 
others.  The  use  of  the  word  "reasonable" 
makes  such  a  construction  unnatural.  Al- 
though the  language  used  in  the  instruction 
may  not  have  been  wisely  selected,  yet^  any- 
apparent  defect  in  it  was  cured  and  reme- 
died by  other  instructions  which  were  given. 
By  the  fourteenth  instruction  given  for  the 
appellant,  the  court  instructed  the  jury 
"that  the  motorman  in  question,  on  the  occa- 
sion in  question,  was  not  bound  to  use  the 
highest  degree  of  care  and  caution  possible 
to  avoid  injuring  children  or  other  persons 
upon  the  street  or  approaching  or  crossing 
tlie  tracks  where  t\^  defendant  was  runninf 
its  cars;  but  he  was,  in  law,  only  requir^ 
to  use  ordinary  and  reasonable  care,  under 
all  the  circumstances,  to  avoid  such  injury." 
Other  instructions  given  for  appellant  told 
the  jury  that  the  motormai^  was  only 
obliged  to  exercise  reasonable  and  ordinary 
diligence  and  care  to  avoid  injury  to  the 
plaintiff.  Inasmuch  as  any  obscurity  in 
the  expressions  used  in  the  instruction  com- 
plained of  was  thus  explained  and  cured, 
the  instruction  cannot  be  regarded  as  suffi- 
ciently erroneous  to  make  the  giving  of  it 
a  ground  for  a  reversal  of  the  judgment. 

4.  Complaint  is  also  made  of  the  sixth  in- 
struction given  on  behalf  of  appellee,  which 
reads  as  follows:  "The  jury  are  instructed 
that  in  considering  the  credibility  of  wit- 
nesses, and  in  determining  the  worth  of 
their  testimony,  they  can  take  into  consid- 
eration the  fact  that  a  witness  is  in  the  em- 
ploy of  defendant  railroad  company,  and 
also  his  connection,  if  any,  with  the  acci- 
dent causing  the  injury  complained  of;  tak- 
ing the  same  in  connection  with  all  the 
other  evidence  in  this  case."  The  charge 
made  against  this  instruction  is  that  it  sin- 
gles out  the  employees  of  defendant  who  are 
witnesses,  and  directs  the  special  attention 
of  the  jury  to  their  testimony.  The  in- 
structions given  on  both  sides  are  to  be  con- 
sidered all  together,  and  as  one  charge.  The 
sixth  instruction  given  for  appellee  must  be 
read  in  connection  with  instruction  num- 
bered 34,  given  for  appellant,  which  is  as 
follows:  "The  court  instructs  you  that  by 
law  the  employees  of  the  defendant  company 
are  competent  witnesses  in  the  case,  and  you 
have  no  right  to  arbitrarily  reject  any  of 
their  testimony  merely  because  they  are 
such  employees,  but  it  is  your  duty  to  re- 
ceive, consider,  and  weigh  the  same  in  con- 
nection with  all  the  other  testimony  and 
circumstances  and  evidence  in  the  case." 
Again,  instruction  numbered  27,  given  for 
appellant,   reads   as   follows:     "If  you  he- 


1902. 


Chicago  City  R.  Co.  v.  Tuoht. 


277 


lieve  from  the  evidence  that  any  witness 
who  has  testified  in  this  case  is  interested 
in  the  result  of  this  suit,  bs  a  party  or 
otherwise,  then,  in  determining  the  credit  to 
be  given  to  such  witness,  the  jury  may  take 
into  consideration  such  interest  as  the  evi- 
dence shows  such  witness  has,  together  with 
all  the  other  facts  and  circumstances  dis- 
closed by  tho  evidence,  if  any,  which  will  aid 
the  jury  in  arriving  at  and  determining  the 
credit  to  which  the  testimony  of  such  wit- 
ness is  entitled."  If  any  defect  existed  in 
appellee's  sixth  instruction,  it  was  cured  by 
the  instructions  so  given  for  the  appellant. 
In  West  Chicago  Street  R,  Go.  v.  Estep,  162 
III.  130,  44  N.  E.  404,  the  following  in- 
struction was  held  to  state  a  correct  propo- 
sition of  law,  to  wit:  "The  jury  are  in- 
structed that,  while  the  law  permits  a  plain- 
tiflf  in  a  case  to  testify  on  his  own  behalf, 
nevertheless  the  jury  have  a  right,  in  weigh- 
ing his  evidence,  and  determining  how  much 
credence  is  to  be  given  to  it,  to  take  into  con- 
sideration that  he  is  the  plaintiff,  and  his 
interest  in  the  result  of  the  suit."  See  also 
West  Chicago  Street  R,  Co.  v.  Nash,  166  111. 
.»J8,  4«  N.  1^:.  1082;  Chicago  City  R.  Co.  v. 
Mager.  185  111.  336,  56  N.  E.  1058. 

5.  This  cafle  was  tried  in  1899, — four 
years  after  the  accident  happened,  and  after 
the  appellee  had  reached  the  age  of  ten 
years.  The  appellee  was  placed  upon  the 
^tand.  and.  when  asked  how  he  was  hurt, 
•st&ted  that  he  did  not  remember.  Appel- 
lant placed  upon  the  stand  a  number  of  boys 
to  prove  that  the  appellee  made  certain 
statements  to  them  as  to  how  he  received 
the  injury,  in  answer  to  questions  by  them 
as  to  the  cause  of  his  having  lost  his  leg. 
In  other  words,  it  was  sought  to  prove  ad- 
missions made  by  the  appellee  contrary  to 
Ms  statement  that  he  could  not  rejnember 
how  he  was  hurt.  Many  of  the  admissions 
thus  proved  as  having  been  made  by  him 
were  merely  to  the  effect  that  he  was  play- 
ing in  the 'street,  and  went  across  the  car 
tracks,  and  saw  no  car,  and  in  that  way  his 
lej?  was  cut  off.  In  view  of  this  class  of  ad- 
missiane  proved  by  the  appellant,  the  appel- 
lee asked,  and  the  court  gave  to  the  jury, 
an  instniction  stating  to  them  "that  the 
admissions  of  a  child  of  the  tender  age  of 
plaintiff  at  the  time  of  the  admissions,  if 
any  are  proved,  should  be  '  received  more 
cantiously,  on  account  of  his  age,  than  the 
admissions  of  an  adult,  and  the  jury  should 
weigh  them  with  reference  to  his  age  and 
understanding;  in  other  words,  that^  even 
while  admissions  of  an  adult  are  received 
with  great  care  and  caution,  those  of  an  in- 
fant of  the  age  of  plaintiff  at  the  time  of 
the  admissions  must  be  received  with  still 
qrcater  care  and  caution,  on  account  of  his 
Tender  years  and  understanding  at  the  time 
of  the  admissions.  We  see  no  objection  to 
(his  instruction.  An  admission,  if  it  is  le- 
gally aa  admission,  must  be  made  by  some- 
one legally  capable  of  making  the  same. 
The  fact  about  which  the  child  was  ques- 
tioned by  these  boys  occurred  when  he  was 
le«s  than  six  years  of  age,  and  his  rights 
'^rtainly  ought  not  to  be  taken  away  by 
childish'  prattle  indulged  in  by  him  when 
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tryin«;  to  explain  the  cause  of  the  injury  re- 
ceived by  him. 

6.  Some  other  objections  are  made  as  to 
the  refusal  of  instructions  asked  by  appel- 
lant, and  as  to  the  admission  and  exclusion 
of  evidence.  But  these  objections  are  not 
of  sutilcient  importance  to  deserve  discus- 
sion. Sixty-one  instructions  were  asked  by 
appellant,  most  of  which  were  given,  and 
those  which  were  given  covered  almost  every 
phase  of  the  case  as  presented  by  the  evi- 
dence. Appellant's  attorney's  asked  the 
mother  of  appellee  some  questions  as  to 
what  instructions  she  gave  to  the  appellee 
in  regard  to  crossing  the  tracks;  but  the 
exclusion  of  tliis  evi<lence  worked  no  harm 
to  the  appellant,  as  many  of  the  questions 
asked  were  immaterial,  and  were  not  proper 
cross-examination.  The  child  was  not  re- 
sponsible for  the  acts  of  the  mother,  and 
under  the  doctrine  laid  down  in  Chicago 
City  R.  Co.  v.  Wilcox,  138  III.  370,  21  L.  R. 
A.  76,  27  N.  E.  899,  the  negligence  of  the 
parent  of  a  child  of  tender  years,  who  is 
injured  by  the  negligence  of  another,  canr 
not  be  imputed  to  the  child,  so  as  to  sup- 
port the  •defense  of  contributory  negligence 
to  his  suit  for  damages. 

We  discover  no  error  in  the  record  which 
would  justify  a  reversal  of  the  judgment. 
Accordingly  the  judgment  of  the  Appellate 
Court  is  affirmed. 

Rehearing  denied  June  4,  1902. 


Aura  C.  ARMS,  Admrx.,  etc.,  Appt., 

V. 

Frederick  AYER  et  al 
(192  111.  601.) 

1.  LeKlslative  po^ver  ia  not  uiila^vfiillx 
delearated    to    a    factory    Inapector    by 

giving  him  discretion  as  to  the  number,  loca- 
tion, material,  a^d  construction  of  fire  es- 
capes to  be .  placed  on  buildings,  where  the 
statute  Itself  provides  for  the  escapes,  des- 
ignates the  buildings  to  which  they  are  to  be 
attached,  and  requires  that  they  afford  an 
effective  means  of  escape  to  all  occupants 
who  for  any  reason  are  unable  to  use  the 
ladders  or  stairs. 

2.  Jadlclal  po\Ter  ta  not  delenrated  to  a 
factory  inspector  by  permitting  him  to  ex- 
ercise Judgment  in  determining  the  number, 
location,  material,  and  construction  of  the 
fire  escapes  to  be  placed  on  buildings. 

3.  Tlie  title,  «An  Act  Relating  to  Ftro 
Eacapea  for  BulldinRa,"  is  sufficient  to 
cover  provisions  in  the  act  imposing  duties 
as  to  its  enforcement  upon  factory  Inspect- 
ors, the  grand  Jury,  the  sheriff,  and  the 
courts,  and  prescribing  the  penalty  for  its 
violation. 

4.  An  act  providinir  for  fire  escapes  la 
not  local  or  apecial  if  it  applies  to  all 


NoTK. — As  to  liability  for  injuries  caused  by 
absence  of  Are  escapes  on  buildings,  see  also, 
in  this  series,  Rose  v.  King  (Ohio)  15  L.  R.  A. 
160,  and  note;  Pauley  v.  Steam  Gauge  &  Lan- 
tern Co.  (N,  Y.)  16  L.  R.  A.  194  ;  Jones  v.  Mill- 
saps  (Miss.)  28  L.  R.  A.  157,  and  note; 
Schmalsried  v.  White  (Tenn.)  82  L.  R.  A.  782  ; 
and  Weeks  v.  McNulty  (Tenn.)  43  L.  R.  A.  185. 
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buildings  fonr  or  more  stories  In  height,  ex- 
cepting private  residences,  and  all  more  than 
two  stories  in  height  used  for  manufacturing 
purposes*  etc. 

6.  Notice  from  tlie  limpector  Is  not  nec- 
essary to  eliari^e  the  o'wner  of  a 
bnildinic  MritU  the  duty  of  placing  a  fire 
escape  thereon,  under  a  statute  providing 
that  within  three  months  after  the  passage 
of  the  act  all  buildings  of  certain  kinds  shall 
be  provided  with  fire  escapes,  although  one 
section  provides  that  any  person  "who  shal! 
be  required"  to  place  fire  escapes  on  his 
building  shall  obtain  a  permit,  such  require- 
ment referring  to  the  duty  Imposed  by  the 
statute  Itself,  and  not  to  any  act  of  the  In- 
spector. 

9.  A  statute  reqairluflr  the  placina:  of 
fire  escapes  on  bnildlnffs  will  not  be  ex- 
tended to  persons  or  to  requirements  not 
fairly  within  the  provisions  of  the  act. 

(October  24,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Cook  County  to 
recover  damages  for  the  death  of  plaintiff's 
intestate  which  was  alleged  to  have  been 
eaused  by  defendants'  negligence.  Re- 
versed. 

Statement  by  IVilkin,  Ch.  J.: 

The  appellant  sued  appellees  in  the  supe- 
rior court  of  Cook  county,  in  case,  to  re- 
cover damages  for  unlawfully  causing  the 
death  of  her  intestate.  The  declaration  is 
very  voluminous,  consisting  of  ten  counts, 
to  each  of  which  the  defendants  interposed 
a  general  and  special  demurrer.  The  cir- 
cuit court  sustained  the  demurrer,  and  gave 
ludgment  for  the  defcmdants.  This  appeal 
IS  from  that  judgment. 

The  cause  of  action  in  each  count  of  the 
declaration  is  based  upon  an  alleged  viola- 
tion of  the  fire-escape  act,  approved  May 
27,  1897  (Laws  1897,  p.  222),  and  the  gen- 
eral demurrer  goes  to  the  validity  of  thej 
act.     It  is  as  follows: 

"Sec.  1.  That  within  three  (3)  months 
next  after  the  passage  of  this  act  all  build- 
ings in  this  state  which  are  four  or  more 
stories  in  height,  excepting  such  as  are  used 
for  private  residences  exclusively,  but  in- 
cluding flats  and  apartment  buildings,  shall 
be  provided  with  one  or  more  metallic  lad- 
der or  stair  fire  escapes  attached  to  the 
outer  walls  thereof,  and  provided  with  plat- 
forms of  such  form  and  dimensions,  and 
such  proximity  to  one  or  more  windows  of 
each  story  above  the  first,  as  to  render  ac- 
cess to  such  ladder  or  stairs  from  each  such 
story  easy  and  safe,  and  shall  also  be  pro- 
vided with  one  or  more  automatic  metallic 
fire  escapes,  or  other  proper  device,  to  be 
attached  to  the  inside  of  said  buildings  so 
as  to  afford  an  effective  means  of  escape  to 
all  occupants  who,  for  any  reason,  are  un- 
able to  use  said  ladders  or  stairs ;  the  num- 
ber, location,  material,  and  construction  of 
such  escapes  to  be  subject  to  the  approval 
of  the  inspector  of  factories:  provided,  how- 
ever, that  all  buildings  more  than  two  sto- 
ries in  height,  used  for  manufacturing  pur- 
poses, or  for  hotels,  dormitories,  schools, 
seminaries,  hospitals,  or  asylums,  shall  have 
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at  least  one  such  ladder  fire-escape  for  ever)- 
fifty  (50)  persons,  and  one  such  automatic 
metallic  escape,  or  other  device,  for  ever) 
twenty- five  (26)  persons,  for  which  work- 
ing, sleeping,  or  living  accommodations  ari* 
provided  above  the  second  stories  of  said 
buildings;  and  that  all  public  halls  which 
provide  seating  room  above  the  first  or 
ground  story  shall  be  provided  with  such 
numbers  of  said  ladder  and  other  fire  es- 
capes as  said  inspector  of  factories  shall 
designate. 

''Sec.  2.  All  buildings  of  the  number  of 
stories  and  used  for  the  purposes  set  fortli 
in  section  1  of  this  act  which  shall  be  here- 
after erected  within  this  state  shall,  upon 
or  before  their  completion,  each  be  provided 
with  fire  escapes  of  the  kind  and  number 
and  in  the  manner  set  forth  in  this  act. 

"Sec.  3.  It  shall  be  the  duty  of  said  in- 
spector of  factories  to  serve  a  written  no- 
tice, in  behalf  of  the  people  of  the  state  of 
Illinois,  upon  the  owner  or  owners,  trustees 
or  lessees,  or  occupant,  of  any  building 
within  this  state  not  provided  with  fire  es 
capes  in  accordance  with  the  requirements 
of  this  act,  commanding  such  owner,  trus- 
tee, lessee  or  occupant,  or  either  of  them,  to 
place  or  cause  to  be  placed  upon  such  builtl- 
ing  such  fire  escape  or  escapes  as  provided 
in  section  1  of  this  act,  within  thirty  (30j 
days  after  the  service  of  such  notice.  And 
the  grand  juries  of  the  several  counties  of 
this  state  may  also,  during  any  term,  visit 
or  hear  testimony  relating  to  any  building 
or  buildings  within  their  respective  countii^ 
for  the  purpose  of  ascertaining  whether  it 
or  they  are  provided  with  fire  escapes  in 
accordance  with  the  requirements  of  thi-; 
act,  and  submit  the  result  bi  their  inquiry, 
together  with  any  recommendations  they 
may  desire  to  make,  to  the  circuit  court,  ex 
cept  in  Cook  county,  and  to  the  criminal 
court  of  Cook  county,  and  said  court  may 
thereupon,  if  it  find  from  the  report  of  said 
grand  jury  that  said  building  or  buildings 
is  or  are  not  provided  with  a  fire  escape 
or  escapes  in  accordance  with  this  act,  cause 
the  sheriff  to  serve  a  notice  or  notices  upon 
the  owner,  trustee,  lessee,  or  occupant  of 
such  building  or  buildings. 

"Sec.  4.  Any  such  owner  or  owners,  trus- 
tee, lessee,  or  occupant,  or  either  of  them, 
so  served  with  notice  as  aforesaid,  who  shall 
not,  within  thirty  (30)  days  after  the  serv- 
ice of  such  notice  upon  him  or  them,  placi' 
or  cause  to  be  placed  such  fire  escape  or  es 
capes  upon  such  building  as  required  !)y 
this  act  and  the  terms  of  such  notice,  shall 
be  subject  to  a  fine  of  not  less  than  $25  oi 
more  than  $200,  and  to  a  further  fine  of  $50 
for  each  additional  week  of  neglect  to  com- 
ply with  such  notice. 

"Sec.  6.  The  erection  and  construction  v' 
any  and  all  fire  escapes  provided  for  in  tlii>. 
act  shall  be  under  the  direct  supervision 
and  control  of  said  inspector  of  lactone**, 
and  it  shall  be  unlawful  for  any  person  or 
persons,  firm,  or  corporation  to  erect  or  con 
struct  any  fire  escape  or  escapes,  except  in 
accordance  with  a  written  permit  first  had 
and  obtained  and  signed  by  said  inspector 
of  factories,  which    permit    shall    prescribes 
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the  number,  location,  material,  kind,  and 
manner  of  construction  of  such  fire  escape. 

"Sec.  C.  Any  person  or  persons,  fimi,  or 
corporation,  who  shall  be  required  to  place 
one  or  more  fire  escapes  upon  any  building 
or  buildings,  under  the  provisions  of  this 
act,  shall  file  in  the  office  of  said  inspector 
of  factories  a  written  application  for  a  per- 
mit to  erect  or  construct  such  fire  escape  or 
escapes,  which  application  shall  briefly  de- 
scribe the  character  of  such  building  or 
buildings,  the  height  and  number  of  stories 
thereof,  the  number  of  fire  escapes  proposed 
to  be  placed  thereon,  the  purposes  for  which 
sach  building  or  buildings  is  or  are  used, 
and  the  greatest  number  of  people  who  use 
or  occupy  or  are  employed  in  such  building 
or  buildings  above  the  second  stories  there- 
of at  any  one  time. 

"Sec.  7.  That  an  act  entitled  *An  Act  Re- 
lating to  Fire  Escapes  for  Buildings,*  ap- 
proved June  29,  1885,  in  force  July  1,  1885, 
be  and  the  same  is  hereby  repealed." 

The  first  count  is  as  follows:  "That  the 
defendants  upon  and  for  a  long  time  prior 
to  March  16,  1898,  were  o\vners  of  a  certain 
seven-story  brick  building  located  on  the 
west  side  of  Wabash  avenue,  between  Adams 
street  and  Jackson  boulevard,  in  the  city  of 
Chicago,  county  of  Cook,  and  state  of  Illi- 
nois, commonly  known  as  216,  217,  219,  and 
221  Wabash  avenue,  in  said  city,  county, 
and  state;  that  said  building  was  used  foi 
manufacturing  purposes;  that  by  reason  of 
the  statute  approved  May  27,  1897,  in  force 
July  1,  1897,  it  became  the  duty  of  the  de- 
fendants to  provide  said  building  with  one 
or  more  metallic  ladder  or  stair  fire  es- 
capes, attached  to  the  outer  walls  thereof, 
and  provided  with  platforms  in  such  form 
and  dimension,  and  in  such  proximity  to 
one  or  more  windows  of  each  story  above 
the  first  story,  as  to  render  access  to  such 
ladder  or  stairs  from  each  such  story  easy 
and  safe,  and  also  to  provide  said  building 
with  one  or  more  automatic  metallic  tire 
escapes,  or  other  proper  device,  to  be  at- 
tached to  the  inside  of  said  building,  so  as 
to  aflford  an  effective  means  of  escape  to  all 
occupants  who  for  any  reason  are  unable  to 
use  the  ladder  or  stairs,  and  to  provide  the 
number,  location,  material,  and  construction 
of  such  escapes,  subject  to  the  approval  of 
the  inspector  of  factories;  but  the  plaintiff 
avers  that  the  defendants  have  never  filed 
in  the  office  of  said  inspector  of  factories  a 
written  application  for  a  permit  to  erect  or 
construct  such  fire  escape  or  escapes,  and 
that  by  reason  of  the  statute  it  became  the 
duty  of  the  defendants  to  apply  for  a  per- 
mit^ according  to  said  statute,  and  to  pro- 
vide at  least  one  ladder  fire  escape  for  every 
fifty  persons,  and  one  such  automatic  me- 
tallic fire  escape  or  other  device  for  everj' 
twenty-five  persons  for  whom  working  ac- 
commodations were  provided  in  said  build- 
ing above  the  second  story  thereof;  that  at 
the  time  aforesaid,  and  for  a  long  time 
prior  thereto,  working  accommodations  were 
provided  for  more  than  one  hundred  per- 
sons aba\'e  the  second  story  of  said  build- 
ing, and  that  more  than  one  hundred  per- 
sons vtere  working  in  said  building  above 
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said  second  story  for  a  long  space  prior 
thareto,  and  that  thereby  it  became  the  duty 
of  the  defendants  to  provide  said  building 
with  not  less  than  two  ladder  fire  escapes 
and  not  less  than  four  automatic  metallic 
escapes  or  other  devices;  that  the  defend- 
ants disregarded  their  duty  in  this  behalf, 
and  did  not  provide  said  building  with  any 
automatic  metallic  fire  escape,  or  other  de- 
vice of  any  nature  whatsoever,  and  did  not 
provide  the  said  building  .with  any  ladder 
fire  escapes,  except  one  ladder  fire-escape 
placed  at  the  rear  end  of  said  building, 
which  said  ladder  fire  escape  was  not  pro- 
vided  or  constructed  in  compliance  with  the 
statute  aforesaid;  that  upon  March  16, 
1898,  and  at  the  beginning  of  the  fire  here- 
inafter mentioned,  the  plaintiff's  intestate 
was  employed  as  a  salesman,  and  was  work- 
ing on  the  seventh  fioor  of  the  said  build- 
ing, and  wan  rightfully  in  said  premises; 
that  upon  the  16th  of  March,  1898,  a  fire 
was  discovered  in  said  building  below  the 
seventh  story  thereof,  and  that  said  fire 
spread  rapidly  through  the  entire  building, 
by  means  whereof  the  elevators  and  stair- 
ways were  enveloped  in  flame  and  smoke, 
and  the  elevators  rendered  useless  and  the 
stairways  impassable,  and  that  the  plain- 
tiff's intestate  was  then  and  there  suffocated 
by  the  smoke  and  fumes  of  said  fire,  and 
fell  to  the  ground  dead ;  that  said  fire  started 
and  continued  without  fault  or  negli- 
gence of  the  plaintiff's  intestate,  and  that 
the  plaintiff's  intestate  was  in  the  exercise 
of  all  due  care  and  caution  during  all  the 
time  before  mentioned ;  avers  that  the  plain- 
tiff's death  was  caused  by  reason  of  the  neg- 
ligence of  the  defendants  aforesaid  in  not 
complying  with  the  said  statute  and  ordi- 
nance; that  the  plaintiff's  intestate  died 
leaving  a  father,  a  mother,  and  a  sister,  his 
only  next  of  kin."  The  second  count  is  the 
same  as  the  first,  except  that  it  avers  that 
the  fire  spread  rapidly  through  the  build- 
ing, and  rendered  the  elevator  and  stair- 
ways impassable,  and  cut  off  access  to  the 
fire  escape  at  the  west  end  of  said  building. 
The  third  count  is  the  same  as  the  second, 
and  the  fourth  is  the  same  as  the  first,  ex- 
cept that  it  describes  the  defendants  as  be- 
ing in  possession  and  control  of  said  build- 
ing. The  fifth  count  sets  up  the  following 
facts:  That  in  1890  Simon  Florsheim  was 
the  owner  and  lessee  of  the  premises  under 
a  ninety-nine-year  lease,  executed  in  the 
year  1886;  that  he  built  on  this  lot  a  seven- 
story  brick  building;  that  the  statute,  ap- 
proved June  20,  1885,  in  force  July  1,  1885, 
relative  to  fire  escapes,  provided  that  all 
buildings  more  than  four  stories  in  height, 
except  such  as  shall  be  used  for  private  res- 
idences exclusively,  shall  be  provided  with 
one  or  more  metallic  ladder  or  stair  fire  es- 
capes, attached  to  the  outer  walls  thereof, 
and  extending  from  or  suitably  near  the 
ground  to  the  uppermost  story  thereof,  and 
90  provided  with  platforms  of  such  dimen- 
sions and  in  such  proximity  to  one  or  more 
windows  of  each  story  above  the  first  as  to 
render  access  to  such  ladder  or  stairs  from 
each  such  story  easy  and  safe;  that  the 
number,  location,  material,  and  construction 
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of  such  fire  escapes  shall  be  subject  to  the 
approval  of  the  corporate  authorities  of  cit- 
ies organized  under  general  or  special  laws, 
provided  that  all  buildings  more  than  two 
stories  in  height,  used  for  manufacturing 
purposes,  shall  have  at  least  one  such  fire 
escape  for  every  50  persons  for  which  work- 
ing, sleeping,  or  livmg  accommodations  are 
provided  above  the  second  story;  that  this 
building  had  a  capacity  of  more  than  100 
persons,  was  used  for  manufacturing  pur- 
poses, and  had  *bnly  one  ladder  fire  escape 
placed  at  the  west  end  of  the  building;  that 
m  1895  Florsheim  assigned  his  lease  to  the 
defendant  Frederick  Aver,  and  that  after- 
wards, and  before  the  nre,  the  Chicago  Cot- 
tage Organ  Company,  a  corporation,  ac- 
quired an  interest  in  said  building,  and  that 
at  the  time  of  the  fire  the  company  occu- 
pied a  part  of  it;  that  the  defendants  did 
not  comply  with  the  provisions  of  said  stat- 
ute; that  said  statute  was  on  July  1,  1897, 
repealed,  and  on  that  date  a  new  statute  en- 
acted in  lieu  thereof;  that  under  the  ne^ 
statute  it  became  and  was  the  duty  of  said 
defendants  to  provide  one  or  more  metallic 
ladders  or  fire  escapes  (setting  up  the  fore- 
going statute  of  1897)  ;  that  plaintiff's  in- 
testate at  the  time  of  tJie  happening  of  the 
injuries  was  working  in  said  building,  and 
was  rightfully  upon  the  premises;  that  on 
March  16,  1898,  while  he  was  in  the  exercise 
of  due  care  and  caution,  the  building  was 
destroyed  by  fire,  and  he  lost  his  life  by  rea- 
son of  the  negligence  of  the  defendant.  The 
sixth,  seventh,  eighth,  ninth,  and  tenth 
counts  are  the  same,  respectively,  as  the 
first,  second,  third,  fourth,  and  fifth,  except 
that  neither  of  them  avers  that  the  building 
waa  used  for  manufacturing  purposes. 

Mr.  Iiynden  Evana,  for  appellant: 

The  statute  in  question  was  enacted  pro 
bono  publico,  is  remedial,  and  should  be  lib- 
erally construed,  except  as  to  the  penalty, 
and  a  recovery  of  the  penalty  is  not  sought 
herein. 

2  Dwarr.  Stat.  2d  ed.  p.  479;  Wynne  v. 
Middleton,  1  Wils.  126;  Hyde  v.  Cogan,  2 
Dougl.  702;  Wilmot  v.  Horton,  cited  in  2 
Dougl.  701 ;  Steere  v.  Brownell,  124  111.  27, 
15  N.  E.  26;  Chicago  v.  Major,  18  111.  349, 
68  Am.  Dec.  553;  Cleveland,  C.  C.  d  St.  L. 
R.  Co.  V.  Buddeley,  150  111.  335,  36  N.  E. 
965;  Boston  d  R.  Mill  Corp.  v.  Gardner,  2 
Pick.  37;  Reed  v.  Northfield,  13  Pick.  94, 
23  Am.  Dec.  662;  Le  Forest  v.  Tolman,  117 
Mass.  109,  19  Am.  Rep.  400;  Beaston  v. 
Farmers*  Bank,  12  Pet.  134,  9  L.  ed.  1029; 
Marshall  v.  Vulter,  1  E.  D.  Smith,  294; 
Shelby  County  Bd.  of  Internal  Improve- 
ment V.  Scearce,  2  Duv.  576;  Lamphcar  v. 
Buckingham,  33  Conn.  237;  Merkle  v.  Ben- 
nington Twp.  58  Mich.  156,  55  Am.  Bep. 
666,  24  N.  W.  776;  Haggerty  v.  Central  it. 
Co.  31  N.  J.  L.  349;  Bolinger  v.  St.  Paul  d 
D.  R.  Co.  36  Minn.  418,  31  N.  W.  856; 
Hayes  v.  Williams,  17  Colo.  465,  30  Pac. 
352;  Beach  y.Bay  State  Co.  27  Barb.  248; 
Sutherland,  Stat.  Constr.  §  409. 

The  duty  is  imposed  with  suflRcient  cer 
tainty  because  that  is  certain  which  can  be 
made  certain. 
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2  Dwarr.  Stat.  2d  ed.  pp.  617-706;  2  Co. 
Inst.  306-401;  3  Starr  &  C.  Anno.  Stat, 
chap.  114,  §  81;  chap.  92,  Proviso  of  §  1; 
Illinois  C.  R.  Co.  v.  Chicago,  B.  d  N.  R.  Co, 
122  111.  481,  13  N.  E.  140;  Sedgw.  SUt.  &. 
Const.  L.  pp.  231,  243;  Sutherland,  Stat, 
Constr.  §§  219,  234,  239;  People  ex  ret. 
Bussey  v.  Oaulter,  149  111.  47,  36  N.  E. 
576;  People  em  rel.  Keeney  v.  Chicago,  152 
111.  551,  38  N.  E.  744;  Eat  parte  Fisk,  12. 
Cal.  126,  13  Pac.  310;  Willy  v.  Mulledy,  78 
N.  Y.  310,  34  Am.  Rep.  536;  Abrayan  v. 
Manufacturers'  Nat.  Bank,  16  N.  Y.  S.  R. 
750;  McLaughlin  v.  Armfield,  58  Hun,  376, 
12  N.  Y.  Supp.  164. 

There  is  in  this  act  no  delegation  of  legis- 
lative power. 

Sutherland,  Stat.  Constr.  S  68;  Erlinger 
V.  Boneau,  51  111.  95;  People  ew  rel.  Wilson 
V.  Salomon,  51  111.  37;  Hom^  Ins.  Co.  v. 
Swigert,  104  III.  653;  Guild  v.  Chicago,  8*3 
111.  472;  People  ex  rel.  Grinnell  v.  Hoff- 
man,  116  111.  594,  56  Am.  Rep.  793,  5  N.  E. 
596,  8  N.  E.  788 ;  People  ex  rel.  Dcneen  v. 
Simon,  176  III.  179,  44  L.  R,  A.  801,  52  N. 
E.  910;  People  ex  rel.  Caldwell  v.  Reynolds, 
10  111.  1;  Ex  parte  Fiske,  72  Cal.  126,  IS 
Pac.  310;  Tiedeman,  Pol.  Power,  %  122  £; 
Egan  v.  Chicago,.  5  111.  App.  75;  Hawthorn 
V.  People,  109  111.  302,  50  Am.  Rep.  610. 

This  act  does  not  confer  judicial  powera 
upon  nonjudicial  persons  or  bodies. 

Owners  of  Lands  v.  People  ex  rel.  Stook- 
ev,  113  111.  308;  Chicago,  B.  d  Q.  R.  Co.  ▼• 
Jones,  149  111.  363,  24  L.  R.  A.  141,  4  Inters. 
Com.  Rep.  683,  37  N.  E.  247;  People  ex  rel. 
Grinnell  Y.  Hoffman,  116  111.  594,  56  Ajn. 
Rep.  793,  5  N.  E.  696,  8  N.  E.  788;  WHght 
V.  Chicago,  48  111.  285;  People  ex  rel.  De- 
neen  v.  Simon,  176  111.  167,  44  L.  R.  A.  801^ 
52  N.  E.  910. 

The  title  to  the  statute  is  sufficiently 
broad. 

Erlingtr  v.  Boneau,  61  111.  94;  Ottawa 
V.  People  ex  rel.  Caton,  48  111.  233;  Burke 
V.  Munroe  County,  77  111.  610;  People  ear 
rel.  Klokke  v.  WHght,  70  111.  388;  Pres- 
cott  V.  Chicago,  60  111.  121;  People  ex  rel. 
Miller  v.  BHslin,  80  111.  423;  Guild  v.  Chi- 
cago, 82  111.  472;  Johnson  v.  People^  83  111. 
431;  Fuller  v.  People,  92  111.  185;  People 
ex  rel.  Badger  v.  Loewenthal,  93  111.  204; 
Magner  v.  People,  97  111.  320;  Potwin  ▼. 
Johnson,  108  111.  78. 

The  statute  is  not  local  or  special. 

TrausQh  v.  Cook  County,  147  111.  634,  35 
N.  E.  477;  Owners  of  Lands  v.  People  em 
rel.  Stookey,  113  111.  296;  Cummings  y.  Chi- 
cago, 144  111.  563,  33  N.  E.  854;  Knicker- 
bocker v.  People  ex  rel.  Butz,  102  111.  218 ; 
People  ex  rel.  Henderson  v.  Onahan,  170 
III.  459,  48  N.  E.  1003;  People  ex  rel. 
Klokke  Y.  Wright,  70  111.  388;  Potwin  v. 
Johnson.  108  111.  70;  Wunderle  v.  Wun- 
derle,  144  111.  40,  19  L,  R,  A.  84,  33  N.  E. 
IU5;  Ex  parte  Fiske,  72  Cal.  126,  13  Pac. 
310. 

The  duty  imposed  by  this  statute  is  not 
dependent  upon  the  performance  by  the  fac- 
tory inspector  of  his  duty.  The  validity 
and  force  of  a  statute  do  not  depend  upon 
the  performance  by  any  official  of  a  minis- 
terial duty. 
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McRickard  v.  Flint,  114  JN.  Y.  222,  21  N. 
E.  153;  Rose  v.  King,  49  Ohio  St.  213,  15 
L  R.  A.  160,  30  N.  E.  267;  McLaughlin  v. 
Armfield,  58  Hun,  376,  12  N.  Y.  Supp.  164; 
WiUy  V,  MuUedy,  78  N.  Y.  310,  34  Am.  Rep. 
536;  People  \,  Schermerhom,  19  Barb.  548; 
Holland  v.  Osgood,  8  Vt.  276;  People  v. 
Cook,  14  Barb.  259;  Cooley,  Const.  Lim. 
5th  ed.  89;  Sedgw.  Stat.  &  Const.  L.  p.  368; 
Chieago  v.  Trotter,  136  111.  430,  26  N.  E. 
359;  Cicero  Lumber  Co,  v.  Cicero,  176  111. 
9,  42  L.  R,  A.  696,  51  N.  E.  768. 

Messrs.  Siaoot  A  Eyer,  for  appellae 
Frederick  Ayer: 

At  common  law,  there  was  no  liability 
imposed  upon  the  owner  or  occupant  of  a 
bailding  to  equip  the  same  with  fire  es- 
capes, or  with  means  of  exit  in  case  of  fire. 

Pauley  v.  Steam  Gauge  d  Lantern  Co, 
131  N.  Y.  90,  15  L.  R.  A.  194,  29  N.  E.  999; 
Jones  V.  Granite  Mills,  126  Mass.  84,  30 
Am.  Rep.  661 ;  Keith  v.  Granite  Mills,  126 
Mass.  90,  30  Am.  Rep.  606;  Schmnlzricd  v. 
White,  97  Tenn.  36,  32  L.  R.  A.  782,  36  S. 
W.  393. 

The  fire-escape  act  of  Illinois,  adopted  in 
1897,  requiring  the  erection  of  fire  escapes, 
is  in  derogation  of  the  common  law,  is  a 

ral  statute,  and  must,  therefore,  be  strict- 
construed. 

Cadwallader  v.  Harris,  76  111.  370; 
Thompson  v.  Weller,  85  111.  197;  Rothger- 
ler  V.  Dupuy,  64  111.  452 ;  Williams  v.  Yan- 
derhiU,  145  III.  238,  21  L.  R.  A.  489,  34  N. 
E.  476;  Belanger  v.  Horsey,  90  111.  70; 
West  V.  8t.  Louis,  V.  rf  T,  H.  R.  Co.  63  111. 
545;  Louisville  v.  Webster,  108  111.  414; 
Satherland,  Stat.  Constr.  §§  333,  374;  23 
Am.  &  Eng.  Enc.  Law,  pp.  383-388;  Mo- 
CuOoch  V.  Ayer,  96  Fed.  178;  Pauley  v. 
Steam  Gauge  d  Lantern  Co.  131  N.  Y.  90, 
15  L.  R.  A,  194,  29  N.  E.  999;  Dean  v.  Met- 
ropolitan Elev.  R.  Co.  119  N.  Y.  540,  23  N. 
E.  1054:  1  Kent,  Com.  464;  Potter's  Dwarr. 
SUt  695;  Schott  v.  Harvey,  105  Pa.  222, 
51  Am.  Rep.  201;  Grant  v.  Slater  Mill  d 
Potcer  Co.  14  R.  I.  380;  Maker  v.  Slater 
Mill  d  Potcer  Co.  15  R.  I.  112,  23  Atl.  63; 
Mines  v.  Wilmington  d  W.  R.  Co.  95  N.  C. 
434,  59  Am.  Rep.  250. 

The  act  of  1897  is  unconstitutional  be- 
cause it  is  an  unwarranted  and  unauthor- 
iied  del^ation  of  legislative  power  to  the 
mspector  of  factories  and  to  others. 

(yyeil  V.  Artisans*  Ins.  Co.  166  Pa.  72,  30 
AtL  945;  Bowling  v.  Lancashire  Ins.  Co.  92 
Wis.  63,  31  L.  R.  A.  112,  G5  N.  W.  738; 
People  €S  rel.  Atkinson  v.  Johnson,  95  Cal. 
471,31  Pac.  611;  State,  Gaines^  Prosecutor, 
V.  Eudson  County  Avenue,  37  N.  J,  L.  12; 
>^linger  v.  Henneman,  38  Wis.  504;  Tillman 
▼.  Cocke,  9  Baxt.  429;  Sutherland,  Stat. 
Constr.  |§  68-70;  State  ex  rcl.  Pearson  v. 
Bayes,  61  N.  H.  264;  1  Dill.  Mun.  Corp. 
4th  ed.  §  308;  Galesburg  v.  Hawkinson,  75 
111.  152. 

The  act  is  unconstitutional  because  it  is 
not  oniform  in  its  operation. 

Chicago  v.  Trotter,  136  111.  430,  26  N.  E. 
359;  Rich  v.  Naperville,  42  111.  App.  222; 
^'ieero  Lumber  Co.  v.  Cicero,  176  111.  9,  42 
I-.  R.  A.  696,  51  N.  E.  758;  Richmond  v. 
Bitdley,  129  Ind.  112,  13  L.  R.  A.  587,  28 
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N.  E.  312;  Cadro  v.  Coleman,  53  111.  App. 
680;  Eureka  City  ▼.  Wilson,  15  Utah,  67, 
48  Pac.  150. 

Even  though  it  is  assumed  that  the  law 
is  capable  of  enforcement,  no  one  can  be 
held  liable  for  noncompliance  therewith,  un- 
til the  inspector  of  factories  has  served  the 
notice  reouired  by  the  act.  And  the  serv- 
ice of  sucn  notice  must  be  properly  averred. 
The  liability  to  erect  the  escapes  is  put  upon 
one  of  the  several  individuals  named  in  the 
disjunctive.  There  is  no  joint  liability. 
Hence  the  inspector  must  determine  who  i» 
to  perform,  the  duty  and  give  the  notice  be- 
fore anyonfe  can  be  called  upon  to  comply. 

Schott  V.  Harvey.  105  Pa.  222,  51  Am. 
Rep.  201 ;  Keely  v.  0*Conner,  106  Pa.  321 ; 
Moeller  v.  Harvey,  16  Phila.  66;  McCul- 
loch  V.  Ayer,  96  Fed.  178;  Grant  v.  Slater 
Mill  d  Power  Co.  14  R.  I.  380;  Maker  v. 
Slater  Mill  d  Power  Co.  15  R.  I.  112,  2a 
Atl.  63;  Re  Hill  to  Chapman,  54  L.  J.  Ch. 
N.  S.  597 ;  Drennan  v.  Andrew,  36  L.  J.  Ch. 
N.  S.  1;  Ft.  Worth  Street  R.  Co.  v.  Rose- 
dale  Street  R.  Co.  68  Tex.  169,  4  S.  W.  534; 
Morgan  v.  Thomas,  L.  R.  9  Q.  B.  Div.  643; 
Potter's  Dwarr.  Stat.  2d  ed.  689;  Hills  v. 
London  Gaslight  Co.  5  Hurlst.  &  N.  312; 
Elliott  V.  Turner,  2  C.  B.  446;  Sampson  v. 
Wall,  L.  R.  25  Ch.  Div.  482;  Murray  v. 
Archer,  1  Silv.  Sup.  Ct.  366,  5  N.  Y.  Supp. 
326;  Keating  v.  Stevenson,  21  App.  Div. 
604,  47  N.  Y.  Supp.  847. 

Messrs.  Samuel  S.  Page  and  FrankliiL 
P.  Snyder  for  appellee  Chicago  Cottage 
Organ  Co. 

Wilkin,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  argument  in  this  case  is  mainly  upon 
the  constitutionality  and  validity  of  the  act 
of  1897,  and  we  shall  confine  our  considera- 
tion of  the  case  to  that  question.  We  see 
no  substantial  objection  to  at  least  some  ot 
the  counts  on  the  special  demurier. 

The  first  objection  made  to  the  statute  by 
counsel  for  appellees  is  that  it  imposes  leg- 
islative power  upon  the  inspector  of  facto- 
ries, in  that  it  authorizes  him  to  determine 
how  many,  and  in  what  position,  fire  es- 
capes shall  be  placed,  etc.  It  must  be  ad- 
mitted that  the  act  is  loosely  drawn,  but  the 
rule  that  it  is  the  duty  of  courts  to  so  con- 
strue statutes  as  to  uphold  their  constitu- 
tionality and  validity,  if  it  can  be  reason- 
ably done,  is  so  well  established  that  the 
citation  of  authorities  is  needless.  In  other 
words,  if  the  proper  construction  of  a  stat- 
ute is  doubtful,  courts  must  resolve  the 
doubt  in  favor  of  the  validity  of  the  law. 
Statutes  and  city  ordinances  providing  for 
fire  escapes  are  usually  somewhat  general 
in  their  enactments,  and  necessarily  so,  for 
the  reason  that  it  is  impossible  for  the  leg- 
islature to  describe  in  detail  how  many  fire 
escapes  shall  be  provided,  how  they  shall  be 
constructed,  and  where  they  shall  be  locat- 
ed, in  order  to  serve  the  purpose  of  protect- 
ing the  lives  of  occupants,  m  view  of  the 
varied  location,  construction,  and  surround- 
ings of  buildings;  and  hence,  so  far  as  we 
have  been  able  to  ascertain,  acts  similar  to 
the  1st  section  of  this  statute  have  been  bus- 
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tained  in  other  states,  though  perhaps  the 
question  here  raised  has  never  been  directly 
presented.  Rose  v.  King,  49  Ohio  St.  213, 
16  L.  R.  A.  160,  30  N.  E.  267;  Willy  v.  Mul- 
led^, 78  N.  Y.  310,  34  Am.  Rep.  536;  Pau- 
ley V.  Steam  Oauge  d  Lantern  Co.  131  N. 
Y.  90,  16  L.  R.  A.  194,  29  N.  E.  999;  Schott 
V.  Harvey,  105  Pa.  222,  61  Am.  Rep.  201; 
Cincinnati  v.  Steinkamp,  54  Ohio  St.  284, 
43  N.  E.  490;  Sewell  v.  Moore,  166  Pa.  570, 
31  Atl.  370;  Keely  v.  O'Conner,  106  Pa. 
321 ;  Re  Fire  Escapes,  2  Pa.  Dist.  R.  623. 
The  general  rule  is  that  a  statute  must  be 
complete  when  it  leaves  the  legislature, — as 
to  what  the  law  is, — leaving  its  execution 
to  be  vested  in  third  parties.  Thus  it  was 
said  in  Dowling  v.  Lancashire  Ins.  Co.  92 
Wis.  63,  31  L.  R.  A.  112,  65  N.  W.  738: 
''The  result  of  all  the  cases  on  this  subject 
is  that  a  law  must  be  complete  in  all  its 
terms  and  provisions  when  it  leaves  the  leg- 
islative branch  of  the  government,  and 
nothing  must  be  left  to  the  judgment  of  the 
electors,  or  other  appointee  or  delegate  of 
the  legislature,  so  that  in  form  and  sub- 
stance it  is  a  law  in  all  its  details  in  prop- 
senti,  but  which  may  be  left  to  take  effect 
in  futuro,  if  necessary,  upon  the  ascertain- 
ment of  any  prescribed  fact  or  event."  And 
it  is  said  in  Sutherland,  Stat.  Constr.  §  68: 
"The  true  distinction  is  between  the  delega- 
tion of  power  to  make  the  law,  which  in- 
volves a  discretion  as  to  what  the  law  shall 
be,  and  conferring  an  authority  or  discre- 
tion as  to  its  execution,  to  be  exercised  un- 
der and  in  pursuance  of  the  law.  The  first 
cannot  be  done.  To  the  latter  no  objection 
•can  be  made."  In  People  ex  rcl.  Caldwell 
V.  Reynolds,  10  111.  1,  it  was  held  that  to 
establish  the  principle  that,  whatever  the 
legislature  may  do,  it  shall  do  in  every  de- 
tail, or  else  it  shall  go  undone,  would  be  al- 
most to  destroy  the  government.  It  is 
there  said  (p.  13):  "Necessarily,  regard- 
ing many  •things,  especially  affecting  local 
or  individual  interests,  the  legislature  may 
act  either  mediately  or  immediately.  We 
see,  then,  that,  while  the  legislature  may 
not  devest  itself  of  its  proper  functions  or 
delegate  its  general  legislative  authority,  it 
may  still  authorize  others  to  do  those 
things  which  it  might  properly,  yet  cannot 
imderstandingly  or  advantageously,  do  it- 
self. Without  this  power,  legislation  would 
become  oppressive  and  yet  imbecile."  In 
this  act  the  law  is  complete  in  all  its  de- 
tails requiring  the  fire  escapes  to  be  put  in 
certain  buildings.  The  outside  escapes  must 
be  so  constructed  as  to  render  access  to  the 
same  from  each  story  easy  and  safe. 
Though  meaningless  in  so  far  as  it  speaks 
of  "automatic  metallic  fire  escapes,"  it  does 
require  a  proper  device  to  be  attached  to 
the  inside  of  the  described  buildings,  so  as 
to  afford  an  effective  means  of  escape  to  all 
occupants  who  for  any  reason  are  unable  to 
use  the  ladders  or  stairs.  In  the  execution 
of  the  law  the  inspector  of  factories  is  given 
a  discretion  as  to  the  number,  location,  ma- 
terial, and  construction  of  such  escapes  in 
each  and  every  building.  We  are  unable  to 
see  in  what  wav  the  act,  thus  understood 
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and  construed,  delegates  to  the  inspector  of 
factories  legislative  power. 

Of  still  less  force  is  the  objection  that  the 
act  confers  judicial  power  upon  the  in- 
spector of  factories.  The  inspector  is  given 
no  power  to  judicially  determine  any  ques- 
tion, but  acts  ministerially  in  the  super- 
vision of  the  building  of  lire  escapes.  Ju- 
dicial power  is  "the  power  which  adjudi- 
cates upon  and  protects  the  rights  ana  In- 
terests of  individual  citizens,  and  to  that 
end  construes  and  applies  the  law."  The 
judicial  power  is  never  extended  to  cases  of 
the  exercise  of  judgment  in  the  execution  of 
a  ministerial  power.  Owners  of  Lands  v. 
People  ex  rel.  Stookey,  113  111.  296. 

It  is  also  objected  that  the  subjects  men- 
tioned in  the  body  of  the  act  are  not  suffi- 
ciently expressed  in  the  title.  The  title  of 
the  act  is  "An  Act  Relating  to  Fire  Escapes 
for  Buildings."  Laws  1897,  p.  222.  It 
seems  to  be  thought  that  this  title  is  not 
sufficient  to  cover  the  provisions  imposing 
duties  upon  inspectors  of  factories,  the 
grand  jury,  the  sheriff,  and  the  circuit  and 
criminal  courts,  and  the  penalty  prescribed 
for  a  violation  of  the  act.  Section  13  of  ar- 
ticle 4  of  the  Constitution,  requiring  actu 
of  the  legislature  to  embrace  in  their  title 
but  one  subject,  which  shall  be  expressed  in 
the  title,  is  complied  with  where  the  general 
object  of  kn  act  is  so  expressed.  "It  is  not 
to  be  expected,  neither  is  it  possible,  for  the 
title  of  the  act  to  contain  all  the  various 
provisions  of  the  act  itself.  ...  If 
such  was  the  case,  the  title  to  the  act  would 
have  to  be  as  comprehensive  as  the  act  it- 
self. Such  was  not  the  object  or  intent  of 
the  Constitution."  Burke  v.  Monroe  Coun- 
ty, 77  111.  010.  Judge  Cooley,  in  his  work 
on  Constitutional  Limitations  (p.  172), 
dealing  with  this  subject,  says:  "The  gen- 
eral purpose  of  these  provisions  is  accoin- 
plished  when  a  law  has  but  one  general  ob- 
ject, which  is  fairly  indicated  by  its  title. 
To  require  every  end  and  means  necessaiy 
or  convenient  for  the  accomplishment  of 
this  general  object  to  be  provided  for  by  a 
separate  act  relating  to  that  alone  would 
not  only  be  unreasonable,  but  would  actu- 
ally render  legislation  impossible.  It  ha.s 
accordingly  been  held  that  the  title  of  *An 
Act  to  Establish  a  Police  Government  for 
the  City  of  Detroit*  was  not  objectionable 
for  its '  generality,  and  that  all  matters 
properly  connected  with  the  establishment 
and  efficiency  of  such  a  government,  incluii- 
ing  taxation  for  its  support,  and  courts  for 
the  examination  and  trial  of  offenders. 
might  constitutionally  be  included  in  the 
bill  under  this  general  title."  Our  holdin^rs 
have  been  consistent  with  the  rule  thus  an- 
nounced. 

A  further  objection,  that  the  statute  is 
local  or  special,  is,  we  think,  without  force. 
**Laws  are  general  and  uniform,  not  because 
they  operate  upon  every  person  in  the  state, 
for'  thoy  do  not,  but  because  every  person 
who  is  brought  within  the  relations  and  cir- 
cuiiistant'cs  provided  for  is  affected  by  the 
laws.  They  are  general  and  uniform  in 
their  operation  upon  all  persons  in  the  like 
situation,  and  the  fact  of  their  being  gen- 


1901. 


Abms  v.  Ayeb. 


288 


eral  and  uniform  is  not  affected  by  the  num- 
ber of  those  within  the  scope  of  their  opera 
lion."  People  ex  rel.  Klokke  v.  Wright,  70 
IlL  388.  It  is  suflScient,  under  that  provi- 
sion of  the  Constitution  which  prohibits  lo- 
cal or  special  legislation,  if  a  law  applies 
to  all  subjects  of  the  same  class  or  degree. 
Pottcin  V.  Johmofiy  108  111.  70.  This  act 
applies  to  all  buildings  "four  or  more  sto- 
ries in  height,  excepting  such  as  are  used 
for  private  residences  exclusively,"  with  a 
proviso  'that  all  buildings  more  than  two 
stories  in  height,  used  for  manufacturing 
purposes."  etc.,  shall  have  fire  escapes.  The 
act  cannot  be  held  to  be  local,  nor  is  it 
special  in  its  enactment;  nor  can  we  see  in 
what  sense  it  does  not  operate  uniformly. 

It    is    said    that,  "even  though  it  is  as- 
sumed that  the  law  is  capable  of  enforce- 
ment, no  one  can  be  held  liable  for  the  non- 
performance therewith   until  the   inspector 
of  factories  has  served  the  notice  required 
by  the  act."     With  this  contention  we  can- 
not agree.     It  is  true,  the  1st  and  2d  sec- 
tions do  not  say  who  shall  provide  the  re- 
<{uired   lire  escape,  but  we  think  the  fair 
and  reasonable  intendment  is  that  the  owner 
or  owners  shall  perform  that  duty;  and  we 
so  held  in  construing  the  fire-escape  act  of 
1885,  the  provisions   of  which   in  this   re- 
^rd  are  the  same  as  the  act  under  consid- 
eration,  in  the  recent  case  of  Landgraf  v. 
Kuh,  188  111.  484,  59  N.  E.  501.     Tlie  lan- 
guage   of    §    6,  "who  shall  be  required  to 
place  one  or    more    fire    escapes  upon  any 
buihiing  or  buildings,  under  the  provisions 
of  this   act,"  does  not  mean  who  shall   be 
required  by  the  inspector  of  factories,  but 
who  shall  be  required  by  the  act.     The  duty 
to  provide  fire  escapes  upon  buildings  de- 
scribed in  §  1  does  not  depend  upon  the  per- 
formance of  any  duty  by  the  inspector  of 
factories.     In  AfcRickard  v.   Flint,    114  N. 
Y.  222,  21  N.  E.  153,  the  language  of  the 
act  under  which  the  suit  was  brought  was, 
*in  any  store  or  building  in  the  city  of  New 
York  in  which  there  shall  exist  or  be  placed 
any  hoisting  elevator  or  well-liole,  the  open- 
ings thereof  through  and  upon  each  floor  of 
said  buildings  shall  be  provided  with  and 
protected  by  a  substantial  railing,  and  such 
good  and  sufficient  trap-doors  with  which  to 
close  the  same,  as  may  be  directed  and  ap- 
proved by  the  superintendent  of  buildings;" 
and  it  was  held:     "The  exercise  of  the  duty 
imposed  upon  the  defendants  by  this  stat- 
ute was  not  dependent  upon  any  action  of 
the    superintendent     of     buildings.       They 
could  not  properly  delay  for  him  to  direct, 
but  it  was  for  them  to  call  on  him  for  di- 
rection and  approval  in  that  respect."     In 
Willif  V.  Mulledy,  78    N.    Y.    310,  34  Am. 
Rep.  536,  where    the    act    provided    "that 
wery    building    in    the    city   of   Brooklyn 
should  have  a  scuttle  or  place  of  egress  in 
the  roof  thereof,"   etc.,  and   also  that  cer- 
tain houses  "shall  be    provided    with    such 
fire  escapes  and  doors  as  shall  be  directed 
and  approved  by  the  commissioners"  (of  the 
department  of  fire  and  buildings),  and  also 
that   "any  person,  after    being    notified  by 
said  commissioners,  who    shall    neglect    to 
place  upon  any  such  building  the  fire  es- 
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cape  herein  provided  for,  shall  forfeit  the 
sum  of  $500  and  shall  be  deemed  guilty  of  a 
misdemeanor,"  it  was  held:  The  owner  of 
the  building  in  question  was  bound  to  pro- 
vide it  with  a  fire  escape.  "He  was  not 
permitted  to  wait  until  he  should  be  directed 
to  provide  one  by  the  commissioners.  He 
^^'as  bound  to  do  it  in  such  way  as  they 
should  direct  and  approve,  and  it  was  foi 
him  to  procure  their  direction  and  approv- 
al." And  the  court  further  says:  **Here 
was,  then,  an  absolute  duty  imposed  upon 
a  defendant  by  statute,  to  provide  a  fire  es- 
cape; and  the  duty  was  imposed  for  the  sole 
benefit  of  the  tenants  of  the  house,  so  that 
they  would  have  a  mode  of  escape  in  the 
case  of  a  fire.  For  the  breach  of  this  duty, 
causing  damage,  it  cannot  be  doubted  that 
the  tenants  have  a  remedy."  To  the  same 
effect  is  Rose  v.  King,  49  Ohio  St.  213,  15 
L.  R.  A.  160,  30  N.  E.  267.  When  the  act 
went  into  effect  it  was  the  duty  of  every 
owner,  trustee,  or  lessfee  or  occupant  in  the 
actual  control  of  any  building  within  the 
description  mentioned  in  the  1st  section,  in 
obedience  to  §  6,  to  file  in  the  oflSce  of  the 
inspector  of  factories  a  written  application 
for  a  permit  to  erect  or  construct  fire  es- 
capes; and  if  these  defendants  failed  to  do 
so,  as  alleged  in  the  several  counts  of  the 
declaration,  and  injury  resulted  from  their 
failure  to  place  the  re<juired  fire  escapes  in 
the  building  described,  they  incurred  a  lia- 
bility to  the  person  injured,  and  cannot  es- 
cape that  liability  merely  because  they  may 
not  have  been  designated  by  the  inspector 
of  factories  as  the  persons  upon  whom  the 
duty  was  imposed  to  comply  with  the  law. 
In  other  words,  the  law  imposed  upon  them 
the  performance  of  the  duty,  and  the  ac- 
tion of  the  inspector  of  factories,  the  grand 
juiy,  the  sheriff,  and  the  circuit  and  crim- 
inal courts  is  only  made  necessary  in  case 
they  failed  to  do  that  duty.  It  has  been 
held  that  the  term  "o\^Tier,"  in  similar  stat- 
utes, does  not  mean  the  owner  of  the  fee, 
but  may  mean  the  lessee  in  actual  posses- 
sion and  control  of  the  building,  but  we  are 
not  aware  that  any  court  has  held  such 
laws  invalid  because  of  their  failure  to 
definitely  designate  who  should  be  liable. 
We  think  it  clear  that  under  this  statute 
the  OA^Tier  is  primarily  liable  for  a  failure 
to  perform  the  duty. 

Several  of  the  counts  in  this  declaration 
aver  that  the  defendants  upon  and  for  a 
long  time  prior  to  March  16,  1898.  were 
owners  of  a  certain  seven-story  brick  build- 
ing, etc.;  that  said  building  was  used  for 
manufacturing  purposes;  that  by  reason  of 
the  statute  approved  May  27,  1897,  in  force 
July  1,  1897,  it  became  their  duty  to  pro- 
vide such  building  with  such  fire  escapes, 
the  number,  location,  material,  and  con- 
struction of  such  escapes  to  be  subject  to 
the  approval  of  the  inspector  of  factories, 
but  that  the  defendants  have  never  filed  in 
the  office  of  said  inspector  of  factories  a 
written  application  for  a  permit  to  erect  or 
construct  such  fire  escapes;  that  by  reason 
of  the  statute  it  became  their  duty  to  ap- 
ply for  such  permit;  and  that  they  failed 
and  neglected  to  comply  with  the  require- 


284 


Illinois  SupbIeme  Coubt. 


Oct.. 


ments  of  the  statute  in  providing  fire  es- 
capesw  The  demurrer,  of  course,  admits 
these  allegations  to  be  true;  and  we  are  of 
the  opinion  that  such  counts,  luider  the  pro- 
visions of  the  statute,  sufficiently  fix  the 
liability  upon  defendants. 

A  consiaerable  portion  of  the  argument 
IB  devoted  to  the  discussion  of  the  question 
whether  or  not  the  statute  should  receive  a 
strict  construction.  We  think  it  is  well 
settled  that  at  common  law  there  was  no 
liability  imposed  upon  the  owner  of  a  build- 
ing to  provide  the  same  with  fire  escapes 
or  other  means  of  exit  in  case,  of  fire,  as  a 
general  rule,  and  that  for  this  reason,  as 
well  as  because  of  the  penal  character  of 
the  act,  it  must  be  strictly  construed;  that 
is,  that  it  cannot  be  extended  to  persons  or 
to  requirementfe  not  fairly  within  the  pro- 
visions of  the  act.  The  rule  in  such  case 
is  that  courts  cannot  properly  give  force  to 
a  statute  beyond  what  is  expressed  by  its 
words,  or  is  necessarily  implied  from  what 
is  expressed.  Our  construction  of  this  act 
in  no  way  violates  that  rule. 

The  judgment  of  the  Superior  Court  will 
be  reversed,  and  the  cause  will  be  remand- 
ed to  that  court  for  further  proceedings  not 
inconsistent  with  the  views  here  expressed. 


Richard  ^ELL,  Appt., 

V. 

CLINTON    ELECTRIC    LIGHT,  HEAT,  & 
POWER  COMPANY. 

(196  111.  626.) 

An  electric  llflrltt  companx  cannot  make 
pajrment  for  a  tranaforuier  a  condi- 
tion   to    fnrnlahinir    electricity   to   one 

whose  building  is  wired  by  a  third  person, 
where  It  furnishes  transformers  free  of 
charge  for  buildings  wired  by  Itself,  although 
it  considers  that  the  profits  from  the  wiring 
Justify  furnishing  transformers  without  ex- 
tra charge. 

(April   16,  1902.) 

APPEAL  by  petitioner  from  a  judgment 
of  the  Appellate  Court,  Third  Dis^trict, 
reversinj?  a  judgment  of  the  Circuit  Court 
for  De  Witt  County  awarding  a  \^Tit  of  man- 
damus to  compel  defendant  to  furnish  pe- 
titioner with  electricity  for  lighting  pur- 
poses on  the  same  terms  upon  which  it  W}is 
furnished  to  other  customers.     Reversed. 

Statement  by  Carter,  J. : 

This  was  a  petition  for  mandamus,  filed 


Note. — As  to  duty  of  electric  ilght  company 
to  furnish  light  to  all  applicants  impartially, 
see  also,  in  this  series,  Cincinnati,  II.  &  D.  U. 
Co.  V.  Bowling  Green  (Ohio)   41  L.  R.  A.  422. 

As  to  right  of  gas  company  to  charge  meter 
rent  to  one  consumer  when  other  customers  aro 
not  charged  such  rent,  see  Smith  v.  Capital 
Gas  Co.    (Cal.)    54  L.  R.  A.  7C9. 

As  to  right  of  telephone  company  to  require 
customer  to  discontinue  use.  In  connection  with 
its  wires  on  his  premises,  of  extension  instru- 
ments not  furnished  by  It,  see  Gardner  v.  Prov- 
idence Teleph.  Co.  (  R.  I.)  55  L.  R.  A.  113. 
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in  the  circuit  court  of  De  Witt  county,  to 
compel  appellee  to  furnish  appellant  with 
electricity  for  lighting  his  house,  as  is  al- 
leged, upon  the  same  terras  and  conditions 
that  it  required  from  its  other  consumers. 
The  petition  alleged  that  appellee  refused 
to  connect  its  wires  with  appellant's  house 
unless  he  would  pay  for  a  transformer  or 
converter,  in  addition  to  the  usual  charge 
for  electric  lighting,  which  payment  appel- 
lant refused  to  make,  on  the  groiuid  that 
appellee  did  not  require  it  of  its  other  con- 
sumers, but  furnished  them  a  transformer 
without  any  additional  charge.  A  jury 
heard  the  evidence  and  found  the  facts  spe- 
cially. On  the  findings  by  the  jury  and  oo 
the  propositions  of  law  afterward  submit- 
ted and  held,  the  court  awarded  the  writ 
of  mandamus.  Appellee  appealed  to  the 
appellate  court  for  the  third  district,  which 
court  reversed  the  judgment  of  the  circuit 
court,  and  the  petitioner  appealed  to  this 
court.  The  facts  as  found  by  the  jury  are, 
substantially,  that  appellant  applied  to  ap- 
pellee to  furnish  electricity  for  lighting  his 
residence  upon  the  same  terms  and  condi- 
tions required  by  it  from  other  oonsumeri. 
and  that  appellee  refused  to  do  so;  that 
appellee  had  not  required  other  person*  to 
pay  for  the  use  of  transformers  for  dwell- 
ings, and  that  it  was  its  general  practice 
and  custom  to  furnish  the  use  of  them  free 
of  charge  for  its  customers;  that  it  refusel 
to  furnish  the  use  of  a  transformer  to  ap- 
pellant because  it  had  not  been  employeJ 
to  wire  his  house,  he  having  had  such  wir- 
ing done  by  one  not  connected  with  app*!- 
lee ;  that  appellee  refused  to  connect  with 
appellant's  house,  on  the  groimd  that  his 
residence  was  not  properly  wired,  but  the 
jur>'  also  found  that  such  residence  was 
proporly  wired;  that  appellee  had  fur- 
nished transformers  free  of  cost  to  con- 
sumers in  cases  where  it  had  furnished  the 
wires  and  had  done  the  wiring  of  the  build- 
ing for  compensation,  and  that  it  consid- 
ered the  profits  accruing  to  it  therefrom  to 
justify  it  in  furnishing  the  use  of  trans- 
formers without  a  specific  charge  for  them; 
that  the  object  and  purpose  of  a  traiw- 
former  are  to  protect  the  hoiise  ffom  de- 
struction by  fire  caused  by  too  great  a  vol- 
tage of  elortricity,  and  the  consequent  de- 
struction of  tiie  wires  in  the  house.  A 
number  of  propositions  to  be  held  as  lavr 
were  offered  by  appellee,  some  of  whici 
were  held  as  law  by  the  court  and  some  Re- 
fused. One  refused  was,  "Upon  the  find- 
ings of  the  jury  the  peremptory  writ  should 
be  denied,  and  judgment  rendered  against 
the  petitioner   (the  appellant)    for  costs." 

Mr.  Edward  J.  Sweeney,  for  appel- 
lant: 

Gas  and  other  companies,  which,  by  their 
charters  or  contracts  with  municipalities, 
enjoy  pnictioal  monopolies,  may  be  tt>in- 
peiled  by  mandamus  to  furnish  the  com- 
modity in  reasonable  quantity,  on  the  same 
terms  on  which  it  is  supplied  to  others,  xo 
one  inhabitant  who  is  willing  to  comply 
with  such  terms. 
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2  Spellixig,  Extraordinary  Relief,  pp. 
1303,  1304;  People  ew  rel,  Kennedy  v.  Man- 
hattan Qaslight  Co,  45  Barb.  136,  1  Abb. 
Pr.  N.  S.  404;  Central  Union  Teleph.  Co, 
T.  State  ew  rel.  Falley,  118  Ind.  194,  19  N. 
E.  604;  Rogers  Park  Water  Co.  v.  Fergus, 
178  lU.  571,  63  N.  E.  363. 

Railroad  companies  can  make  no  arbi- 
trary discrimination  between  individuals  in 
dealing  with  the  public. 

Chicago  d  N.  W.  R.  Co.  v.  People  ex  rel. 
Bempsteady  56  HI.  365,  8  Am.  Dec  690; 
Chicago  d  A,  R.  Co.  v.  Suffem,  129  111.  289, 
21  X.  E.  824. 

Telephone  companies  must  furnish  equal 
facilitiea  to  all,  and  cannot  discriminate 
against  a  person  who  tenders  compliance 
with  the  rules  established  and  followed  as 
to  other  subscribers. 

14  Am.  &  Eng.  Enc.  Law,  p.  163;  State 
<x  rel.  American  U.  Teleg.  Co.  v.  Bell 
Teleph.  Co.  (Mo.)  22  Alb.  L.  J.  363;  Louis- 
ville  Transfer  Co.  v.  American  Diet.  Teleph. 
Co.  (Ky.)  24  Alb.  L.  J.  283;  S\ate  ex  rel. 
Baltimore  d  O.  Teleg.  Co.  v.  Bell  Teleph. 
Co.  23  Fed.  539;  Chesapeake  &  P.  Teleph. 
Co.  V.  Baltimore  d  0.  Teleg.  Co.  66  Md. 
399.  59  Am.  Rep:  167,  7  Atl.  809;  Bell 
Teleph.  Co.  V.  Com.  ex  rel.  Baltimore  d  O. 
Teleg.  Co.  (Pa.)  3  Cent  Rep.  907,  3  Atl. 
S23. 

Messrs,  Warner  A  Iiemon,  for  ap- 
pellee : 

There  is  no  statute  of  this  state  regulat- 
ing the  rights,  or  prescribing  the  rules,  un- 
der which  electric  light  companies  shall  do 
business;  and  in  the  absence  of  such  stat- 
ute such  companies  can  fix  their  rates  and 
establish  their  rules  subject  only  to  the 
common  law. 

Zanesville  v.  Zanesville  Gaslight  Co.  47 
Ohio  St.  1,  23  N.  E.  59;  Portland  Natui-al 
Gas  d  Oil  Co.  V.  State  ex  rel.  Keen,  135 
Ind.  54,  21  L.  R.  A,  639,  34  N.  E.  818; 
Johnson  V.  Pensacola  d  P,  R.  Co.  16  Fla. 
623,  26  Am.  Rep.  731. 

Even  in  the  case  of  railroad  corporations 
where  they  are  regulated  by  statute,  dis- 
eriminations  relating  to  any  inequality  of 
charge  is  not  prohibited.  What  the  law 
prohibits  in  such  cases  is  that  kind  of  a  dia- 
crimination  which  is  unjust  or  unreason- 
able. 

Chicago  d  A.  R.  Go.  v.  Chicago,  V.  d  W. 
Coal  Co.  79  111.  121;  Chicago  d  A.  R.  Co. 
V.  People  ex  rel.  Koemer,  67  111.  11,  16  Am. 
Rep.  599 ;  Johnson  v.  Pensacola  d  P.  R.  Co. 
16  Fla.  623,  26  Am.  Rep.  731;  Fitchhurg 
fi.  Co.  V.  Cage,  12  Gray,  393. 

Corporations  organized  for  the  purpose 
of  famishing  light  are  not  public  corpora- 
tions in  the  sense  in  which  railroads  and 
common  carriers  are.  They  are  rather  of  a 
qnasi-public  nature,  performing  private 
lervice  in  lighting  residences  and  buildings. 
Paterson  Gaslight  Co.  v.  Brady,  27  N.  J. 
L  245,  72  Am.  Dec.  360;  Com.  v.  Loicell 
Qaslight  Co,  12  Allen,  77. 

On  petition  for  rehearing. 
The  question  as  to  whether  or  not  a  dis- 
crimination is  just  or  unjust  is  a  question 
of  fact  to  be  found  by  the  jurv.     It  is  not 
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within  the  province  of  this  court  to  hold, 
as  a  matter  of  fact,  that  the  alleged  dis- 
crimination in  this  case  was  an  unjust  one. 

Chicago  d  A.  R.  Co.  v.  People  ex  reL 
Koemer,  67  111.  26,  16  Am.  Rep.  599;  St. 
Louis,  A.  d  T.  H.  R.  Co.  v.  HUl,  11  111.  App. 
252;  Western  U.  Teleg.  Co.  v.  Call  Pub.  Co, 
44  Neb.  326,  27  L.  R.  A.  622,  62  N.  W.  506; 
8  Am.  &  Eng.  En^.  Law,  p.  944;  St.  Louis, 
A,  d  T,  H.  R.  Co.  V.  Hill,  14  111.  App.  588. 

It  cannot  be  said,  as  a  matter  of  law, 
that  either  of  the  charges  is  an  unjust  dis- 
crimination, for  the  greater  charge  may  be 
the  reasonable  one,  while  the  lesser  charge 
may  be  unreasonably  low. 

Johnson  v.  Pensacola  d  P.  R.  Co,  16  Fla. 
623,  26  Am.  Rep.  731;  Fitchhurg  R.  Co.  v. 
Gage,  12  Gray,  399. 

Carter,  J.,  delivered  the  opinion  of  the 
court: 

The  trial  court  evidently  held  that  the 
law  applicable  to  the  facts  as  found  by  the 
jury  justified  the  awarding  of  the  writ,  for 
it  refused  to  hold  the  proposition  of  law 
submitted  on  that  question  by  appellee, 
while  the  appellate  court  was  of  the  con- 
trary opinion,  for  it  made  no  finding  of 
facts  different  from  those  found  by  the 
jury  and  the  court  below.  The  only  ques- 
tion here  is,  therefore,  whether  or  not» 
upon  the  evidence  as  found,  the  appellee 
made  an  unjust  discrimination  against  ap- 
pellant in  charging  him  for  a  transformer 
in  addition  to  the  regular  rates  for  electric 
lighting. 

There  is  no  statute  regulating  the  man- 
ner under  which  electric  light  companies 
shall  do  business  in  this  state.  They  are 
therefore  subject  only  to  the  common  law 
and  such  regulations  as  may  be  imposed  by 
the  municipality  which  grants  them  privi- 
leges. At  common  law,  w^hether  or  not  a 
difference  in  the  treatment  accorded  to  dif- 
ferent patrons  amounts  to  a  discrimination 
must  depend  upon  the  surrounding  circiun- 
stances.  A  mere  diflference  does  not,  of  ne- 
cessity, constitute  unlawful  discrimination. 
Appellee,  in  its  answer  to  appellant's  peti- 
tion, avers  that  the  purpose  and  office  of  a 
transformer  is  chiefly  for  the  protection  of 
the  house  or  building  connected  with  the 
electrical  system;  that  it  prevents  an  ex- 
cessive number  of  volts  of  electricity  from 
])assing  from  the  main  street  wire  into  the 
building  to  be  lighted;  that  the  wires  usu- 
ally used  inside  a  building  are  much 
smaller  than  the  street  wires,  and  incapable 
of  safely  carrying  so  many  volts  of  elec- 
tricity as  pass  along  the  street  wires;  that 
if  all  the  voltage  carried  on  the  street  wires 
were  turned  into  the  residence  the  natural 
consequence  woidd  probably  be  that  the 
house  wires  would  melt,  and  the  heat  from 
the  excessive  voltage  would  cause  a  fire; 
that  it  is  to  prevent  this  result  that  a 
transformer  is  necessary.  A  transformer 
or  converter  is  described  by  counsel  as  a 
'^'oil  of  copper  wire  contained  in  a  sheet-iron 
box,  and  is  usually  placed  on  a  pole  outside 
of  the  building.  Its  office  is  to  reduce  the 
current  from  the  main  line,  or,  rather,  to 
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induce  a  lesser  current  in  the  wire  leading 
to  the  house  for  house  use.  In  this  case 
the  voltage  would  have  been  reduced  from 
1,000  volts  to  50  or  100  volts.  It  appears 
tliat  without  the  use  of  a  converter  the  ef- 
fect of  turning'  this  large  voltage  into  a 
house  would  be  to  burn  up  the  wires,  and 
in  the  formation  of  short  circuits  there 
would  be  great  danger  of  fire,  and  that  the 
object  of  the  converter  is  the  protection  of 
the  house.  It  is  a  necessary  appliance  for 
the  safe  lighting  of  houses.  The  appellee 
had  been  in  the  habit  of  furnishing  trans- 
formers, as  needed,  without  any  extra 
charge,  for  all  houses  which  were  wired  for 
electricity  by  it,  but  claimed  the  right  to 
charge  far  transformers  in  cases  where  it 
did  not  do  the  wiring,  as  it  made  no  profit 
on  the  wiring  in  such  cases.  The  trans- 
former is  just  as  much  a  necessary  appli- 
ance in  lighting  houses  as  the  pole  on  which 
it  is  fa.stened,  or  the  wire  that  carries  tlie 
electricity,  or  the  boilers  and  dynamo  used 
in  generating  it.  It  is  entirely  immaterial 
who  does  the  wiring  of  the  house, — the  elec- 
tric light  company  or  some  other  party; 
the  transformer  is  necessary  in  either  case. 
If  the  company  does  the  wiring,  that  is  a 
business  distinct  from  that  of  furnishing 
electricity  for  lighting  purposes,  just  as  the 
putting  in  of  gas  and  water  pipes  into  a 
house  is  a  distinct  business  from  furnishing 
tl)e  jyas  or  water  to  flow  through  them. 

The  jury  found  that  the  appellee  had  not 
demanded  extra  pay  for  the  use  of  a  trans- 
former from  any  one  else,  and  that  it  was 
its  general  practice  and  custom  to  furnish 
them  free  to  its  consumers.  Appellee,  be- 
ing organized  to  do  a  business  affected  with 
a  public  interest,  must  treat  all  customers 
fairly  and  without  unjust  discrimination. 
While  it  is  not  bound,  in  the  absence  of 
statutory  enactments,  to  treat  all  its 
patrons  with  absolute  equality,  still  it  is 
bound  to  furnish  light  at  a  reasonable  rate 
to  every  customer,  and  without  unjust  dis- 
crimination. In  29  Am.  &  Eng.  Enc.  Law, 
p.  19,  it  is  said:  "The  acceptance  by  a 
water  company  of  its  franchises  carries 
with  it  the  duty  of  supplying  all  persons 
along  the  lines  of  its  mains,  wiUiout  dis- 
crimination, with  the  commodity  which  it 
was  organized  to  furnish.  All  persons  are 
entitled  to  have  the  same  service  on  equal 
terms  and  at  uniform  rates."  In  comment- 
ing on  this,  the  supreme  court  of  North 
Carolina,  in  Qriffin  v.  Goldsboro  Water  Co. 
122  N.  C,  206,  41  L.  R.  A.  240,  30  S.  E.  319, 
says:  "If  this  were  not  so,  and  if  corpo- 
rations existing  by  the  grant  of  public 
franchises  and  supplying  the  great  conven- 
iences and  necessities  of  modern  city  life, 
as  water,  gas,  electric  light,  street  cars,  and 
58  L.  R.  A, 


the  like,  could  charge  any  rates,  however 
unreasonable,  and  could  at  will  favor  cer- 
tain individuals  with  low  rates  and  charge 
others  exorbitantly  high,  or  refuse  service 
altogether,  the  business  interests  and  the 
domestic  comfort  of  every  man  would  be 
at  their  mercy.  .  .  .  The  law  will  not 
and  cannot  tolerate  discrimination  in  the 
charges  of  these  quasi-public  corporations. 
There  must  be  equality  of  rights  to  all  and 
special  privileges  to  none."  In  Cincinnati^, 
H.  c$  i>.  R.  Co.  v.  Bowling  areen,  57  Ohio 
St.  336,  41  L.  R.  A.  422,  49  N.  E.  121,  the 
supreme  court  of  Ohio  said:  "The  light 
and  power  company  have  acquired  in  the 
village  rights  that  are  in  the  nature  of  a 
monopoly.  .  .  .  Both  reason  and  au- 
thority deny  to  a  corporation  clothed  with 
such  rights  and  powers  and  bearing  such  re- 
lation to  the  public  the  power  to  arbitrar- 
ily fix  the  price  at  which  it  will  furnish 
light  to  those  who  desire  to  use  it.  .  .  . 
The  Bowling  Green  Electric  Light  d  P.  Go, 
was  bound  tb  serve  all  of  its  patrons  alike. 
It  could  impose  on  the  plaintiff  in  error  no 
greater  charge  than  it  exacted  of  others 
who  had  used  its  lights."  In  Owenshoro 
Gaslight  Co.  v.  Hildebrand,  19  Ky.  Ii- 
Rep.  983,  42  S.  W.  351,  the  court  of  appeals 
of  Kentucky  said:  "Practically  [theyl 
have  a  monopoly  of  the  business  of  manu- 
facturing and  furnishing  gas  within  the 
corporate  limits  of  the  city.  It  is  there- 
tore  their  duty  to  furnish  the  city's  inhabit- 
ants with  gas,  and  to  do  so  upon  terms  and 
conditions  common  to  all,  and  without  dis- 
crimination. They  cannot  fix  a  variety  of 
prions  or  impose  different  terms  and  con- 
ditions, according  to  their  caprice  or 
whim." 

It  has  been  held  at  common  law,  and,  in 
the  absence  of  statutes,  in  the  case  of  com- 
mon carriers,  that,  as  long  as  they  carry  at 
a  reasonable  rate  for  every  shipper,  no  one 
can  complain  if  they  are  willing  to  carry 
for  others  at  a  less  rate.  5  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  179.  If  we  apply  thia 
rule  to  the  case  at  bar,  it  will  be  noticed 
that  the  appellee  has  demanded  of  appel- 
lant more  than  it  has  of  any  of  its  other 
customers.  This  is  not  the  favor  allowed  by- 
he  common  law,  as  just  cited,  but  an  un- 
just discrimination.  Appellee  has  discrim- 
inated unjustly  against  appellant  in  any 
view  of  the  law  and  the  circumstances  that 
A-e  can  take,  and  it  follows  tliat  the  judg- 
ment of  the  circuit  court  was  right. 

The  judgment  of  the  Appellate  Court  fciU 
he  reversed,  and  the  judgment  of  the  Cir- 
■uit  Court  affirmed. 

Rehearing  denied  June  10,  1902. 


Genkya  v.  Burnett. 
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City  of  GENEVA,  Plff.  in  Err., 

V. 

Mary  E.  BURNETT. 


(. 


.Neb.. 


.) 


*1.  A  petillon  In  an  action  for  peraon- 
al  injartes,  that  states  facts  and  circum- 
staoces  from  which  the  Inference  of  negli- 
gence by  the  defendant  Is  Inevitable,  is  not 
defective  for  omitting  the  use  of  the  word 
"negligent."  or  its  derivatives. 

2.  Under  tlae  proper  precantiona,  and 
with  necesaary  explanatlona^  what  are 
known  as  "X-ray  pictures*'  are  admissible  in 
p.idence  for  the  purpose  of  showing  the  con- 
dition of  the  Internal  tissues  of  the  body. 

(July  1,  1002.) 

ERROR  to  the  District  Court  for  Fill- 
more County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
m-gligencc.     Affirmed. 

the  facts  are  stated  in  the  Commission- 
er's opinion. 

Mcfisrs.  J.  D.  Hamilton  and  Charles 
H.  Sloan  for  plaintiff  in  error. 

1/r.  Robert  J.  Sloan,  for  defendant  in 
error : 

A  petition  sufficiently  charges  negligence 
a^inst  a  city  when  it  alleges  ieucts  fix>m 
which  a  person  may  reasonably  infer  that 
the  sidewalk  was  not  kept  in  a  condition 
reaiionablv  safe  for  public  travel. 

14  EncJ  PI.  &  Pr.  p.  337;  Wahash  County 
v.  Pearnon,  120  Ind.  426,  22  N.  E.  134; 
jAmsville,  y.  A.  d  C.  R.  Co.  v.  Thompson, 
107  Ind.  444,  57  Am,  Rep.  120,  8  N.  E.  18, 
9  N.  E.  357 ;  Aurora  v.  Cox,  43  Neb.  727, 
62  N.  W.  66. 

The  X-ray  negatives  and  photogiaphs 
were  certainly  primary  evidence,  and  the 
best  evidence  possible. 

18  Am.  &  Eng.  Enc.  Law,  p.  424;  2 
Jones,  £v.  9  414. 

Ames,  C,  filed  the  following  opinion: 
The  defendant  in  error  (plaintiff  below) 
alleged  in  her  petition  that  on  the  12th  day 
of  December,  1898,  she  suffered  personal  in- 
jury from  a  loose  board  forming  part  of  the 
structure  of  one  of  the  sidewalks  in  the  city 
of  Geneva,  and  "that  said  board  was  lying 
loose  across  the  stringers  in  said  sidewalk; 
not  being  nailed  to  any  of  them.  And  that 
said  board  waa  loose,  and  that  said  side- 

*Headnote6  by  Ameb,  C. 


Note. — Ae  to  use  of  photographs  in  evidence, 
tee  note  to  Dedericbs  v.  Salt  Lake  City  R.  Co. 
(Utah)  as  L.  R.  A.  802, — especially  case  as  to 
S-ra7  protograph,  on  page  815. 

For  later  cases  as  to  use  of  photographs  gen- 
mlly,  see  Selieck  v.  Janesville  (Wis.)  47  L. 
a.  A.  e91 ;  Denver  &  R.  G.  R.  Co.  v.  Roller  (C. 
C.  App.  »th  C.)  49  L.  R.  A.  77 ;  and  Livermore 
Foandiy  k,  Mach.  Co.  v.  Union  Compress  & 
Storage  Co.  (Tenn.)  53  L.  R.  A.  482. 
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walk  was  in  bad  condition  and  repair,  was 
well  known  to  the  mayor  and  council  of 
said  city,  and  to  the  officers  whose  duty 
it  was  to  repair  and  oversee  the  same. 
And  that  for  a  long  time  previous  to  the 
12th  day  of  December,  1898,  and  ever  since 
said  date,  the  authorities  above  mentioned 
allowed  said  sidewalk  to  be  and  to  remain 
in  a  dangerous  condition."  A  general  de- 
murrer was  interposed  to  this  petition,  sup- 
ported by  the  argument  that  it  does  not  suf- 
ficiently allege  that  the  city  authoritiea 
were  negligent  with  respect  to  the  matter 
complained  of.  The  demurrer  was  prop- 
erly overruled.  If  the  circumstances  were 
such  as  the  petition  narrates,  the  inference 
of  negligence  is  inevitable.  The  use  of  the 
word  "negligence"  would  not  have  made  the 
charge  any  more  specific  or  emphatic.  Its 
omission  from  the  pleading,  therefore,  did 
not  render  the  pleading  defective.  The  an- 
swer denied  »"that  the  said  walk  was  unsafe 
and  dangerous,  or  that  it  had  any  notice 
of  such  defect  in  the  walk,  and  that  the  de- 
fet^t,  if  any,  which  caused  the  injury,  was 
latent  and  unknown  to  it,  although  it  had 
used  diligence  in  the  premises."  This  is 
an  admission  of  the  defect  charged,  coupled 
with  a  denial  of  notice  and  negligence.  It 
is  like  a  denial  that  a  note  is  genuine, 
coupled  with  an  allegation  that,  if  genuine, 
it  was  obtained  by  fraud.  A  party  cannot 
deny  and  confess  and  avoid  the  same  cause 
of  action  in  the  same  pleading.  Dinsinore 
V.  Stimhert,  12  Neb.  433,  11  N.  W.  872. 
The  answer  also  alleged  that,  if  the  plain- 
tiff had  suffered  any  injury,  it  was  incurred 
by  her  own  carelessness,  without  the  fault 
or  negligence  of  the  defendant.  The  reply 
was  general  denial.  The  evidence  concern- 
ing all  matters  in  issue  was  conflicting. 
The  plaintiff  recovered  a  verdict  and  judg- 
ment, which  the  defendant  seeks  to  set 
aside  by  this  proceeding. 

The  plaintiff  testified  that  her  foot  and 
ankle,  which  were  injured  by  the  accident, 
were  previously  thereto  in  a  sound  and 
healthy  condition,  and  that  the  injury  had 
produced  a  permanent,  or  at  least  pro- 
longed, disability.  Some  medical  men  tes- 
tified that  one  of  the  consequences  of  the 
injury  w^as,  or  might  probably  be,  a  calcare- 
ous deposit  in  the  tissues  of  the  foot,  and 
that  they  had  examined  the  foot  of  the 
plaintiff,  who  was  a  young  person,  by 
means  of  an  apparatus  for  making  or  tak- 
ing what  are  called  "X-ray  pictures"  of  it, 
which  disclosed  the  presence  of  such  a  de- 
posit, and  that,  in  their  opinion,  the  deposit 
was  the  result  of  the  injury.  Plaintiff  in 
error  objects  because  some  of  the  pictures 
so  obtained  were  admitted  in  evidence. 
There  was  a  very  thorough  and  complete 
explanation  of  the  time,  manner,  and  cir- 
cumstances of  the  taking  of  the  pictures, 
and  of  the  condition  of  the  foot  which  they 
were  supposed  to  indicate;  but  it  is  insisted 
that  they  were  secondary  evidence,  and  so 
not  admissible.     From  the  testimony  of  the 
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witnesses,  we  are  convinced  that  no  better 
evidence  of  the  condition  of  the  interior  tis- 
sues of  the  foot  could  iiaye  been  obtained, 
without  a  surgical  operation,  to  which  the 
plaintiff  was  not  called  upon  to  submit. 
We  do  not  think  that  the  ruling  complained 
of  was  erroneous. 

Complaint  is  also  made  of  the  refusal  by 
the  court  to  give  certain  instructions  re- 
quested by  the  plaintiff  in  error,  but  we 
A  ink  they  are  all  of  them  substantially  em- 
bodied in  a  aeries  of  instructions  ffiven  by 
the  court  of  its  own  motion,  whidi  fairly 


stated  the  law,  and  submitted  the  issues  to 
the  jury. 

The  verdict  and  judgment  are  moderate 
in  amount,  and  we  recommend  that  they  be 
affirmed. 

Dnffie  and  Albert,  CO.,  concur. 

Per  Curiam: 

For  reasons  stated  in  the  foregoing  opin- 
ion, it  is  ordered  that  the  verdict  and  judg- 
mefiit  of  the  District  Court  he  affirmed. 


MAINE    SUPREME    JUDICIAL    COURT. 


Philip  S.  LADD 

V. 

AUGUSTA  SAVINGS  BANK. 


(. 


.Me.< 


.) 


1*  A.  depositor  in  «  sa-rtnffa  banlc,  "vrlio 
r«?celves  a  banlc  book  containing  rules 
wT^ich  affect  his  contractual  relations  with 
the  bank  and  its  liability  to  him,  which  he 
reads,  will  be  bound  by  them  If  be  continues 
to  leave  his  deposit  In  the  bank  and  to  make 
additional  deposits. 

S.  Rule*  of  a  aavinars  bank  governing  its 
contractual  relations  with  depositors  need 
not  be  shown  to  have  been  adopted  formally 
by  vote  of  the  trustees  of  the  Institution,  to 
be  binding  on  depositors,  If  they  have  been 
long  in  use  with  the  knowledge  and  approval 
of  the  trustees. 

5.  A  rnle  of  a  •avlnars  bank  tbat  tlie 
inMtltution  fvlll  not  be  reaponaible 
for  loss  sustained  by  payment  to  a  stranger, 
when  the  depositor  has  not  given  notice  of 
loss  of  his  book,  since  the  officers  of  the  in- 
stitution may  be  unable  to  Identify  every 
depositor  transacting  business  at  the  bank, 
does  not  relieve  the  officers  of  the  bank  from 
the  exercise  of  reasonable  care  to  protect  the 
interests  of  the  depositor,  and  prevent  loss 
to  him  by  payment  to  a  person  not  entitled 
to  it. 

4.  A  ■avlngrs  bank  bavluR  tbonaanda  of 
depositors  does  not  exercise  reasonable 
care  to  protect  them  from  loss  by  payment 
of  accounts  to  strangers,  where  the  only 
proof  of  Identity  It  requires  Is  the  possession 
of  the  bank  book. 

6.  A  savlnars  bank  frbose  rnles  permit 
frlthdra^ral  of  money  by  the  depositor, 
"or  by  any  other  person  duly  authorized,*' 
acts  at  Its  peril  as  to  the  genuineness  of  or- 
ders, when  It  undertakes  to  make  payment 
to  one  purporting  to  hold  the  order  of  the 
depositor. 

(July  15.   1902.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Kennebec  County  for  the  opinion  of 


Note. — As  to  binding  effect  on  depositor  In 
savings  bank  of  by-laws  printed  In  his  deposit 
book,  and  as  to  liability  of  bank  for  paying  de- 
posit to  wrong  person,  see  also,  In  this  series, 
Glfford  V.  Rutland  Sav.  Bank  (Vt.)  11  L.  R. 
A.  794,  and  Ackenhausen  ▼.  People's  Sav. 
Bank  (Mich.)  S3  L.  R.  A.  408. 
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the  full  bench  of  an  action  brought  to  re- 
cover a  savings-bank  deposit  whidi  defend- 
ant claimed  to  have  rightfully  paid  to  third 
persons.    Judgment  for  plaintiff. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Heath  Sc  Andrews,  for  plain- 
tiff: 

In  the  absence  of  any  agreement  to  the 
contrary,  payment  can  be  made  only  to  the 
depositor  or  his  duly  authorized  .agent  or 
attorney. 

Eaves  v.  People's  Sav,  Bank,  27  Conn. 
229,  71  Am.  Dec.  59. 

The  bank  saw  fit  to  do  business  with  the 
plaintiff  without  his  signature,  and  with- 
out asking  him  to  be  bound  by  any  contract. 
The  bank  cannot  make  a  contract  to  bind 
the  plaintiff  without  his  assent.  It  had 
ample  opportunity  to  get  his  signature 
when  he  made  his  second  deposit  in  person. 

Ackenhausen  v.  People's  8av.  Dank,  110 
Mich.  175,  33  L.  R.  A.  408,  68  N.  W.  118. 

Assuming  that  by  the  acceptance  of  the 
book  the  depositor  became  bound  by  the 
purported  rules,  still  the  defendant  is  liable. 

The  contract,  however  worded,  never  ex- 
cuses the  bank  from  the  duty  of  exercising 
reasonable  vigilance  to  avoid  deception. 

Kimball  v.  Norton,  69  N.  H.  1,  47  Am. 
Rep.  171;  Allen  v.  Williamsburgh  Sav. 
Bank,  69  N.  Y.  314;  Donlan  v.  Provident 
Inst,  for  Sa/vings,  127  Mass.  183^  34  Am. 
Rep.  358;  Kummel  v.  Qermania  Sao.  Bank, 
127  N.  Y.  488,  13  L.  R.  A.  786,  28  N.  E.  398. 

Possession  of  a  book  by  a  stranger  is  not 
sufficient  evidence  of  identity. 

Allen  v.  Williamshurgh  Sav.  Bank,  69  N, 
Y.  314;  Boone  v.  Citizens*  Sav.  Bank,  84 
N.  Y.  83,  38  Am.  Rep.  498;  Smith  v.  Brook- 
lyn Sav.  Bank,  101  N.  Y.  63,  54  Am.  Dee. 
653,  4  N.  E.  123;  Kummel  y.  Oermania 
Sav.  Bank,  127  N.  Y.  488,  13  L.  R.  A.  786, 
28  N.  E.  398;  Sohoenwald  ▼.  Metropolitan 
Sav.  Bank,  67  N.  Y.  418;  Appleby  v.  Erie 
County  Sav.  Bank,  62  N.  Y.  15;  Rosen  v. 
State  Bank,  32  Misc.  231,  65  N.  Y.  Supp. 
666;  Eaves  v.  Peoples  Sav.  Bank,  27  Conn. 
229,  71  Am.  Dec.  59. 

The  contract  does  itpt  permit  the  officers 
to  carelessly  shut  their  eyes  and  pay  to  any 
person  presenting  the  pass  book, .  but,  on 
the  contrary,  they  owe  the  depositor  active 
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Tigilanoe  in  order  to  detect  fraud  or  for- 
gerj. 

Kummel  v.  Germania  8av.  Bank,  127  N. 
y.  488,  13  L.  R.  A.  786,  28  N.  E.  398. 

A  bank  neglecting  to  obtain  the  signa- 
ture of  a  customer  is  presumed  to  be  fa- 
miliar with  his  signature. 

Weisscr  v.  Dcniaon,  10  N.  Y.  68,  61  Am. 
Dec.  731;  Tohin  v.  Manhattan  Sav.  Inst, 
6  Misc.  110,  26  N.  Y.  Supp.  14. 

The  loss  will  fall  upon  the  defendant 
bank,  and  not  upon  the  innocent  banks  that 
cashed  the  check  so  carelessly  put  in  circu- 
lation. 

United  States  v.  National  ExcK  BanJCy 
45  Fed.  163;  Land  Title  d  T.  Co.  v.  North- 
tcaiem  Nat,  Bank,  196  Pa.  230,  50  L.  R. 
A.  75,  46  AU.  420;  Emporia  Nat,  Bank  v. 
Skoticell,  35  Kan.  360,  67  Am.  Rep.  171,  11 
Pac.  141;  Maloney  v.  Cla/rk,  6  Kan.  82; 
Robertson  v.  Coleman^  141  Mass.  231,  55 
Am.  Rep.  471,  4  N.  E.  619;  Brown  v.  Mer- 
Txmack  River  Sav.  Baatk,  67  N.  H.  549,  39 
Ati.  336. 

Payment  upon  a  forged  order  is  never  a 
defense,  under  by-laws  worded  like  those 
in  plaintiff's  book. 

Kimins  v.  Boston  Five  Cents  Sav.  Bank, 
141  Mass.  33,  55  Am.  Rep.  441,  6  N.  E.  242; 
Levy  V.  Franklin  Sav,  Bank,  117  Mass.  448; 
Donlan  v.  Provideni  Inst,  for  Savings,  127 
Mass.  183,  34  Am-  Rep.  358;  Smith  v. 
Brooklifn'  Sav,  Bank,  101  N.  Y.  59,  54  Am. 
Dec.  653,  4  N.  E.  123. 

Every  bank  is  presumed  to  know  the  sig- 
natures of  its  customers.  It  pays  forg^ 
checks  at  its  peril. 

Hardy  v.  CheswpeaJce  Bank,  51  Md.  562, 
J4  Am.  Rep.  325;  Frank  v.  Chemical  Nat. 
Bahk,  84  K.  Y.  209,  38  Am.  Rep.  501. 

The  carelessness  of  the  plaintiff  in  the 
custody  of  his  book  is  immaterial,  as  the 
negligence  (if  it  exists)  in  no  way  misled 
the  bank  into  paying  without  proper  use 
of  the  means  of  identification  that  it  had 
or  should  have  had. 

Welsh  V.  German  American  Bank,  73  N. 
Y.  424,  29  Am.  Rep.  175;  Weisser  v.  Den- 
won,  10  N.  Y.  68,  61  Am.  Dec.  731 ;  German 
8av.  Bank  v.  Citizens*  Nat.  Bank,  101 
Iowa,  530,  70  N.  W.  769;  Peoples'  Sav. 
Bank  v.  Cupps,  91  Pa.  315;  Eaves  v.  Peo- 
ple's Sav.  Bank,  27  Conn.  229,  71  Am.  Dec. 
59;  Kimhall  v.  Norton,  59  N.  H.  1,  47  Am. 
Rep.  171 ;  Goldrick  v.  Bristol  County  Sav. 
Bank,  123  Mass.  320;  Burrill  v.  Dollar  Sav. 
Bank,  92  Pa.  134,  37  Am.  Rep.  669;  Allen 
X  WiUiamshurgh  Sav.  Bank,  69  N.  Y.  314; 
Bi-ovcn  V.  Merrimack  River  Sa/v,  Bank,  67 
X.  H.  549,  39  Atl.  336. 

Messrs.  Comiflli  4^  Baflsett»  for  defend- 
ant: 

The  bank  may  by  agreement  with  depos- 
itors, or  by  some  rule  or  regulation  bind- 
ing on  depositors,  provide  for  freedom  from 
liability  in  case  of  payments  under  certain 
circumstances. 

The  rules  and  regulations  were  binding 
opon  the  plaintiff. 

Donlan  x.  Provident  Inst,  for  Savings, 
127  Mass.  185,  34  Am.  Rep.  358;  Heath  v. 
P<iTtsmouth  Sav.  Bank,  46  N.  H.  78,  88  Am. 
^L.R.A. 


Dec.  194;  Gifford  v.  Rutland  Bank,  63  Vt. 
108,  11  L.  R.  A.  794,  21  Atl.  340;  Israel  v. 
Boxcery  Sav.  Bank,  9  Daly,  507;  Sckoen- 
icald  V.  Metropolitan  Sav.  Bank,  57  N.  Y. 
418;  Cosgrove  v.  Provident  Inst,  for  Sav- 
iiigs,  64  N.  J.  L.  654,  46  Atl.  617;  Goldrick 
V.  Bristol  County  Sav,  Batik,  123  Mass. 
320;  Sullivan  v.  Lewiston  Inst,  of  Saviyigs, 
50  Me.  507,  96  Am.  Dec.  500. 

The  rule  applies  to  cases  of  mistaken 
identity. 

Jochumsen  v.  Suffolk  Sav,  Bank,  3  Allen, 
87;  Goldrick  v.  Bristol  County  Sav,  Bank, 
123  Mass.  320;  Kimins  v.  Boston  Five 
Cents  Sav,  Bank,  141  Mass.  33,  55  Am.  Rep. 
441,  6  N.  E.  242. 

The  officers  of  a  bank  must  use  reason- 
able care  and  diligence,  but  need  not  de- 
mand strict  proof  of  identity. 

Sullivan  v.  Lewiston  Inst,  of  Savings,  56 
Me.  507,  96  Am.  Dec,  500. 

Payment  in  good  faith  to  one  supposed  to 
be  a  depositor,  in  the  absence  of  facts  tend- 
ing to  excite  suspicion  or  to  put  the  ordi- 
narily careful  person  on  inquiry,  where 
there  is  a  lack  of  present  means  of  identifi- 
cation, provided  such  lack  is  not  under  the 
particular  circumstances  of  the  case  negli- 
gent, is  a  proper  payment  under  such  a  rule 
or  regulation  as  exists  in  the  case  at  bar.        ' 

Hayden  v.  Brooklyn  Sav.  Bank,  15  Abb. 
Pr.  N.  S.  297 ;  Appleby  v.  Erie  County  Sav. 
Bank,  62  N.  Y.  16;  Allen  v.  WiUiamshurgh 
Sav,  Bank,  69  N.  Y.  318;  Gifford  v.  Rutla/nd 
Sav,  Bank,  63  Vt.  114,  11  L.  R.  A.  794,  21 
Atl.  340;  Brown  v.  Merrimack  Sav.  Bank, 
67  N.  H.  549,  39  AU.  336. 

Each  payment  must  be  taken  by  itself, 
and  tested  in  the  light  of  the  then  exist- 
ing circumstances. 

Geitelsohn  v.  Citizen^  Sav.  Bahk,  17 
Misc.  574,  39  N.  Y.  Supp.  840. 

Wiswell,  Ch.  J.,  delivered  the  opinioii  of 

the  court: 

Between  July  7,  1884,  and  January  3, 
1893,  the  plaintiff  made  numerous  deposits 
in  the  defendant  savings  bank,  which  aggre- 
gated on  August  1,  1900,  with  the  dividends 
credited  by  the  bank  up  to  that  time,  the 
sum  of  $2,947.17.  Of  this  amount  he  with- 
drew $850.  No  part  of  the  balance  has 
ever  been  repaid  by  the  bank  to  him  or  upon 
his  genuine  order.  But  on  June  10,  1895, 
the  bank  paid  to  a  person,  who  falsely  per- 
sonated the  plaintiff  and  presented  his  bank 
book,  the  sum  of  $1,250,  and  it  subsequently 
paid  on  two  occasions,  upon  what  pur- 
ported to  be  the  orders  of  the  plaintiff,  but 
which  are  now  admitted  to  have  been  for- 
geries, the  suras  of  $620  and  $227.17,  the 
plaintiff's  bank  book  being  presented  upon 
each  of  these  occasions. 

In  this  action  the  plaintiff  seeks  to  re- 
cover the  amount  of  his  deposit,  less  the 
amount  withdrawn  by  him.  It  is,  of  course, 
conceded  that  the  bank,  which  had  received 
upon  deposit  the  plaintiff's  money  to  be  re- 
paid to  him  or  to  some  person  duly  author- 
ized by  him  to  receive  it,  and  which  has  not 
paid  the  same  to  him  or  upon  his  order,  is 
liable,  unless  by  virtue  of  some  stipulation 
19 


290 


Maine  Supreme  Judicial  Coubt. 


July, 


in  the  contract  between  the  bank  and  the 
depoBitor  the  payments  thus  made^  under 
the  circumstances  of  the  case^  constitute  a 
defense. 

So  that  it  first  becomes  necessary  to  in- 
quire whether  or  not  thei'e  was  any  stipu- 
lation in  the  contract  between  this  depos- 
itor and  the  bank  Uiat  would  change  the 
general  rule  as  to  the  latter's  liability. 
When  this  account  was  opened  by  a  deposit 
on  July  7;  1884,  a  bank  book  was  made  out 
in  the  plaintiff's  name  with  the  first  deposit 
entered  to  his  credit,  and  the  book  was  sent 
to  and  received  by  him,  he  not  being  per- 
sonally present  upon  that  occasion.  This 
individual  bank  book,  sent  to  the  depositor, 
contained  several  pages  of  printed  rules 
and  regulations  in  relation  to  the  manage- 
ment of  the  bank,  making  of  deposits,  the 
withdrawal  of  funds,  and  in  regard  to  other 
matters,  among  which  were  the  following: 

Deposit  Books. 

All  deposits  are  entered  in  the  books  of 
the  corporation,  and  a  bank  book  given  to 
each  depositor,  in  which  every  deposit  made 
and  every  sum  withdrawn  will  be  entered. 
This  book  will  be  the  voucher  and  the  evi- 
dence of  the  depositor's  property  in  the  in- 
stitution, and  of  the  same  validity  as  a 
note  of  hand.  Applications  for  withdrawal 
of  funds,  whether  in  person  or  by  order, 
must  always  be  accompanied  by  the  deposit 
book. 

In  case  of  the  loss  of  a  deposit  book,  no- 
tice of  such  loss  should  be  immediately 
given  at  the  bank.  As  the  officers  of  the 
institution  may  be  unable  to  identify  every 
depositor  transacting  business  at  the  bank, 
the  institution  will  not  be  responsible  for 
loss  sustained  when  the  depositor  has  not 
given  notice  of  his  book  being  stolen  or  lost, 
if  such  book  be  paid  in  whole  or  in  part  on 
presentment. 

Signature  of  Rules. 
On  making  Uie  first  deposit  the  depositor 
will  be  required  to  subscribe  his  name  to 
the  rules,  regulations,  and  by-laws  of  the 
institution,  and  thereby  agree  to  be  bound 
by  them. 

This  plaintiff  never  signed  any  agreement 
to  be  bound  by  the  rules,  regulations,  and 
by-laws  of  the  institution.  When  the  first 
deposit  was  made  in  this  account  he  was 
not  personally  present,  and  was  never  re- 
quired to  sign  any  such  agreement.  Prior 
to  the  commencement  of  this  account  the 
plaintiff  had  had  deposits  in  this  bank 
which  were  entirely  withdrawn  prior  to 
July  7,  1884,  and  when  the  first  account 
was  commenced  by  a  deposit  in  1874,  he 
then  not  being  personally  present,  his  name 
was  subscribed  by  the  treasurer  at  that 
time  to  a  book  known  as  a  "Depositors' 
Book,"  which  contained  a  provision  to  the 
effect  that  the  depositors  who  signed  this 
book  agreed  "to  accede  to  and  abide  by  the 
rules,  regulations,  and  by-laws  which  are 
now  ill  force  or  may  be  hereafter  made  for 
the  management  of  said  bank."  But  it  is 
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not  claimed  that  this  act  of  the  treasurer 
in  signing  the  plaintiff's  name  to  this  book, 
being  neither  authorized  nor  ratified  by  the 
plaintiff,  had  any  binding  force  upon  him. 

One  method  certainly  of  obtaining  and 
showing  the  depositor's  agreement  to  be 
bound  by  the  rules  and  regulations  of  the 
bank  was  to  have  him  sign  a  contract  to 
that  effect,  but  this  was  not  the  only  way. 
If  a  depositor  in  a  savings  bank  receives 
from  the  bank  a  bank  book  containing 
rules,  regulations,  and  conditions  which  af- 
fect his  contractual  relations  with  the  bank 
and  its  liability  to  him,  clearly  printed 
therein,  and  reads  them  so  that  he  knows 
of  their  existence,  and  continues  to  leave 
his  deposit  in  the  bank  and  to  make  addi- 
tional deposits  and  to  hold  the  bank  book 
as  his  voucher,  he  must  be  presumed  to 
have  agreed  to  be  bound  by  them,  so  that 
they  will  become  a  part  of  his  contract  with 
the  bank.  Oifford  v.  Rutland  8av.  Bank^ 
63  Vt.  108,  11  L.  R.  A.  794,  21  Atl.  340; 
Heath  v.  Portsmouth  8av.  Bank,  46  N.  H. 
78,  88  Am-  Dec.  194.  Various  other  cases 
to  this  effect  might  be  cited.  This  plaintiff 
had  read  these  rules  and  regulations,  and 
was  consequently  bound  by  them. 

But  it  is  claimed  that  this  principle  is 
not  applicable  in  the  present  case,  and  'that 
this  plaintiff  is  not  so  bound,  because-  no 
record  has  been  introduced  showing  that 
these  rules  and  conditions  printed  in  the 
depositor's  bank  book  were  formally  adopt- 
ed by  a  vote  of  the  trustees  of  the  institu- 
tion. We  do  not  think  that  this  is  neces- 
sary. These  rules  regulating  the  methods 
of  business,  and  constituting  conditions  in 
the  contracts  between  the  bank  and  its  de- 
positors, when  in  any  way  assented  to  by 
them,  had  long  been  in  use  and  had  been 
printed  in  the  bank  book  given  to  deposi- 
tors, at  least  since  the  year  1883,  and  for 
how  much  longer  time  is  unknown.  For 
all  this  period  of  time  they  had  been  known 
to  the  trustees  and  recognized  by  them  a» 
the  rules  and  regulations  of  the  bank,  and 
they  were  printed  in  the  bank  books  with 
their  approval.  Whenever  changes  were 
made  in  these  rules,  it  was  with  the  knowl- 
edge and  approval  of  the  trustees.  We 
think  that  the  adoption  of  such  rules  and 
regulations  as  these  may  be  shown  by  thoir 
long  use  with  the  knowledge  and  approval 
of  the  trustees,  as  well  as  by  the  record  of 
a  former  vote. 

The  plaintiff  being  bound,  then,  by  these 
rules  and  regulations,  which,  by  his  implied 
assent,  became  a  part  of  his  contract  with 
the  bank,  it  becomes  necessary  to  inquire  as 
to  what  extent  the  bank's  liability  to  him 
was  thereby  limited  with  reference  to  the 
two  classes  of  payments,  that  to  a  person 
who  falsely  personated  the  plaintiff,  and 
those  upon  the  forged  orders;  the  effect  of 
the  rule,  as  we  shtdl  later  see,  being  differ- 
ent in  the  two  cases.  First,  as  to  its  effect 
with  reference  to  the  payment  of  $1,250  to 
the  person  who  claimed  to  be  the  depositor. 

The  rule  itself  contains  language  which 
shows  the  reason  and  necessity  for  its  exist- 
ence, and  at  the  same  time  oontains  a  limi- 
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tation  upon  its  effect  and  meaning.  The 
reason  given  is  because  "the  officers  of  the 
institution  may  be  unable  to  identify  ev^ry 
depositor  transacting  business  at  the  bank," 
and  til  is  shows  that  the  rule  is  only  appli- 
cable to  cases  where  the  officers  of  the  in- 
stitution are  unable,  by  the  exercise  of  rea- 
sonable diligence,  to  identify  the  depositor, 
or  to  perceive  the  want  of  identity  between 
the  depositor  and  the  person  presenting  the 
book  for  payment.  In  other  words,  this 
provision  does  not  relieve  the  officers  of  the 
bank  from  the  exercise  of  such  care  as 
would  be  reasonable,  under  all  the  circum- 
stances of  the  case,  in  oi'der  to  protect  the 
interests  of  the  depositor  and  to  prevent 
loss  to  him  by  reason  of  a  payment  made 
to  a  person  not  entitled  to  it.  That  this  is 
the  true  construction  of  this  provision  has 
frequently  been  decided  by  the  courts,  T^here 
by-laws  precisely  or  substantially  similar  to 
the  one  in  this  case  have  been  construed. 
Sullivan  v.  Lewiston  Inst,  for  Savings,  66 
Me.  507,  96  Am.  Dec  500;  Oifford  v.  Rut- 
land 8av.  Bank,  63  Vt,  108,  11  L.  R.  A.  794, 
21  Atl.  340:  Brown  v.  Merrimack  River 
Sav,  Bank,  67  N.  H.  549,  39  Atl.  336;  JSCwm- 
mel  V.  Gcmtania  Sav,  Bank,  127  N.  Y.  488, 
13  L.  R.  A.  786,  28  N.  E.  398.  And,  in  fact, 
the  counsel  for  the  defendant  very  frankly 
concedes  that  this  is  the  true  construction 
of  the  regulation. 

We  next  come  to  a  consideration  of  the 
question  as  to  whether  or  not  in  making 
this  payment  the  officers  of  the  institution 
exercised  reasonable  care  to  prevent  mis- 
take, and  consequent  loss.  This  issue  of 
fact  is  submitted  by  the  parties  to  the  de- 
termination of  this  court,  as  the  case  comes 
here  upon  a  rejwrt  of  the  evidence,  with  a 
stipulation  that  the  court  shall  render  such 
judgment  as  the  law  and  evidence  require. 
Upon  this  question  numerous  decided  cases 
are  called  to  our  attention  upon  the  one 
hand  and  the  other,  but  authorities  upon 
this  question  of  fact  are  necessarily  of  lit- 
tle value,  as  each  case  must  be  decided  upon 
the  facts  and  circumstances  peculiar  to  it. 

The  bank,  as  we  have  seen,  did  not  have 
the  plaintiff's  signature  upon  its  depositors' 
Ijook,  nor  upon  any  book,  so  that  it  could  be 
permanently  preserved,  and  easily  and 
speedily  referred  to  for  the  purpose  of  com- 
parison. While  one  object  of  this  deposi- 
tors' book  was  to  obtain  the  written  assent 
of  the  depositor  to  the  rules  and  by-laws  of 
the  bank,  it  ivould  also  serve  as  a  signature 
book  for  reference  and  comparison.  The 
bank  at  that  time  did  not  use  the  card  sys- 
tem for  the  preservation  and  arrangement 
of  signatures,  so  that  the  signatures  of  de- 
I'Ofiitors,  and  also  certain  facts  peculiarly 
within  the  personal  knowledge  of  the  depos- 
itor, might  be  preserved  and  so  arranged  as 
to  be  at  once  accessible.  Nor  was  the 
plaintiff's  signature  in  any  way  so  pre- 
•served  and  filed  that  it  could  be  referred  to 
when  wanted.  The  bank  had  in  its  posses- 
sion the  genuine  signature  of  the  plaintiff 
on  an  order  for  the  payment  of  money  given 
in  1802,  but  this  was  not  preserved  for  ref- 
erence and  comparison,  and  the  treasurer, 
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at  the  time  of  making  this  payment,  did 
not  know  of  its  existence.  The  case  dis- 
closed nothing  as  to  what  was  said  and 
done,  or  what  inquiries  were  made,  when 
the  person  who  falsely  personated  the  de- 
positor presented  the  plaintiff's  book  at  the 
bank  and  requested  a  payment  thereon,  ex- 
cept that  the  treasurer  testified  that  he  pre- 
sumed that  he  inquired  if  the  person  was 
Philip  S.  Ladd,  as  it  was  his  custom  to 
make  such  inquiry.  The  payment  of  this 
sum  of  $1,250  was  made  by  check  drawn  on 
the  First  National  Bank  of  Augusta.  The 
plaintiff's  bank  book  had  been  taken  from 
his  possession  without  His  knowledge,  but 
the  fact  was  unknown  to  him  at  that  time, 
and  of  course  the  bank  had  received  no  no- 
tice that  it  had  been  lost  or  stolen.  At  the 
time  of  this  payment  the  Augusta  Savings 
Bank  had  over  $6,000,000  of  deposits,  and 
about  12,000  different  depositors. 

We  do  not  think  that,  under  these  cir- 
cumstances, the  officers  of  the  defendant 
bank  exercised  reasonable  care  in  taking 
such  precautions  as  would  be  likely  to  pre- 
vent a  mistake  of  this  kind  and  in  making 
the  payment  of  this  sum  of  money  to  a  per- 
son not  entitled  to  it.  The  only  proof  of 
identity  required  was  the  possession  of  the 
plaintiff's  bank  book,  but  this  is  something 
so  easily  lost,  and  the  possession  of  it  may 
be  so  easily  obtained  by  a  person  not  en- 
titled to  it,  that  a  bank  of  tbe  size  of  this 
one,  where  only  a  small  proportion  of  its 
depositors  could  be  personally  known  to  the 
officers  of  the  institution,  should  take  some 
further  precaution  to  prevent  mistake  and 
loss.  One  that  suggests  itself  as  simple 
and  inexpensive,  but  as  quite  effectual,  ow- 
ing to  the  well-known  peculiarities  and 
characteristics  of  every  person's  handwrit- 
ing, is  to  preserve  in  some  convenient  place 
for  reference  a  signature  of  the  deixwitor, 
when  the  deposits  can  write;  and  to  ob- 
tain from  any  person  unknown  to  the  offi- 
cers, who  claims  to  be  a  depositor,  his  sig- 
nature for  comparison  with  the  genuine  one 
on  file  in  the  bank. 

In  our  opinion,  the  officers  of  this  bank, 
with  its  large  deposits  and  numerous  depos- 
itors, were  negligent  in  not  having  some 
such  means  at  hand  to  aid  in  the  identifi- 
cation of  its  depositors  and  to  prevent  false 
impersonations  by  swindlers.  It  is  no  an- 
swer that  the  first  deposit  was  sent  by  mail 
or  by  messenger,  because  it  is  perfectly  easy 
to  obtain  by  mail  the  signature  of  all  de- 
positors who  can  write,  even  if  they  do  not 
come  personally  to  the  bank.  And  if,  for 
any  reason,  this  cannot  be  done,  then  other 
proof  of  identity  should  be  required  beside 
the  possession  of  the  book,  even  if  the  de- 
positor is  put  to  some  inconvenience  there- 
by. But  in  this  case  the  bank  had  in  its 
possession  the  genuine  signature  of  the 
plaintiff.  It  would  have  been  a  very  easy 
matter  to  have  so  attached  that  order  to 
some  book,  or  so  filed  it,  that  it  could  be 
readily  referred  to  whenever  a  person  not 
known  to  the  officers  of  the  bank  claimed 
to  be  a  depositor  and  demanded  a  payment 
upon  his  account. 
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Reliance  is  had  by  the  counsel  for  the  de- 
fense upon  the  case  of  Sullivan  v.  Leunsion 
In8t.  for  Savings,  56  Me.  607,  96  Am.  Dec. 
600,  where  it  was  decided  that,  if  the  dis- 
bursing officer,  using  reasonable  care  and 
diligence,  but  lacking  present  means  of 
identifying  the  depositor,  pay  bona  fide  on 
presentation  of  the  hook  by  one  apparently 
m  the  lawful  possession  of  it  as  the  owner 
thereof,  the  institution  has  a  right  to  rely 
upon  the  contract  of  the  depositor  safely  to 
keep  the  evidence  of  his  claim  or  make 
known  its  loss  before  it  is  presented  for 
payment.  But  in  that  case  the  depositor 
could  not  write  his  name;  he  subscribed  the 
by-laws  and  regulations  by  making  his 
mark;  the  bank,  therefore,  could  not  have 
had  this  means  of  testing  the  identity  of 
the  person  demanding  payment.  The  cir- 
cumstances of  the  two  cases  differ  in  other 
important  respects. 

Again,  it  would  not  necessarily  follow 
that  the  methods  of  doing  business  and  the 
means  adopted  for  the  prevention  of  mis- 
takes of  this  kind  in  the  year  1868,  the  time 
of  the  mistaken  payment  in  the  case  cited, 
which  might  then  have  been  reasonably 
careful  and  prudent,  would  be  so,  more 
than  a  quarter  of  a  century  later,  when  by 
the  use  of  such  improved  methods  of  doing 
business  and  devices  for  saving  time  and 
preventing  mistakes,  as  have  been  generally 
adopted  and  found  beneficial  in  financial  in- 
stitutions, the  loes  could  have  been  pre- 
vented. / 

What  we  decide  is  that  officers  of  a  sav- 
ings bank  of  the  magnitude  of  this  one,  who 
in  the  year  1896  made  a  payment  of  as 
large  a  sum  as  $1,250,  to  a  person  unknown 
to  them,  who  claimed  to  be  a  depositor,  and 
who  presented  the  bank  book  of  such  de- 
positor, without  having  in  their  possession 
in  some  convenient  place  for  ready  refer- 
ence and  comparison  the  signature  of  that 
depositor,  if  he  could  write,  and  without 
obtaining  the  signature  of  the  person  pre- 
senting the  book  for  such  comparison,  and 
without  requiring  any  proof  of  the  iden- 
tity of  the  person  demanding  payment, 
other  than  the  possession  of  the  bank  book, 
had  not  adoptea  reasonably  safe  methods  of 
doing  business,  and  did  not  exercise  reason- 
able care  to  prevent  making  a  payment  to 
a  person  not  entitled  to  it;  and,  if  a  com- 
parison of  the  signature  of  the  person 
falsely  presenting  the  book  with  the  gen- 
uine one  of  the  depositor  on  file  would  have 
been  sufficient  to  have  prevented  the  fraud- 
ulent imposition,  then  such  payment  is  no 
defense  to  an  action  by  the  depositor 
against  the  bank. 

In  this  case  a  comparison  of  the  forged 
signature  of  Philip  S.  Ladd  upon  the  back 
oi  the  check  given  by  the  savings  bank  with 
the  genuine  one  in  the  possession  of  the 
bank  at  that  time  would  have  been  suffi- 
cient, in  our  opinion,  to  have  aroused  the 
very  serious  suspicions  of  the  treasurer, 
and  would  have  consequently  prevented  the 
payment  to  the  impostor.  The  payment  of 
this  sum  by  the  savings  bank  by  giving  its 
check  upon  a  oommercial  bank  does  not  al- 
o8  L.  R.  A« 


ter  the  situation  as  between  the  savinga 
bank  and  the  depositor,  whatever  may  be, 
or  at  any  time  may  have  been,  the  rights 
of  the  two  banks  as  between  themselves. 
It  was  merely  an  attempt  to  shift  onto  the 
commercial  bank  the  responsibility  of  pass- 
ing upon  the  identity  of  the  payee.  We 
therefore  decide  that  this  payment  was  not 
made  under  such  circumstances  as  to  re- 
lieve the  bank  from  its  liability  to  the 
plaintiff. 

Next,  as  to  the  effect  of  this  same  regula- 
tion, if  any,  upon  the  liability  of  the  bank 
for  the  amounts  paid  by  the  bank  upon 
what  purported  to  be  the  orders  of  the 
plaintiff,  but  which  were  in  fact  forgeries. 
One  of  the  by-laws  printed  in  the  bank 
books  given  to  depositors  contains  this  pro- 
vision in  relation  to  the  withdrawal  of 
funds:  "Money  deposited  may  be  with- 
drawn in  whole  or  in  part  by  the  depositor, 
or  by  any  other  person  duly  authorized,  at 
any  time,  without  notice,  when  there  are 
funds  on  hand  unappropriated."  So  that 
the  contract  of  the  bank  was  to  pay  to  the 
depositor  in  person  or  to  some  person  duly 
authorized  by  the  depositor  to  receive  it» 
and  in  either  case  upon  presentation  of  the 
bank  book.  We  have  already  seen  that  by 
virtue  of  this  regulation  which  we  have 
been  considering  the  bank  is  not  liable  for 
loss,  if  the  book  is  lost  or  stolen,  and  with- 
out notice  thereof  to  the  bank,  its  officers 
pay  a  person  who  falsely  personates  the  de- 
positor, and  who  presents  the  book,  pro- 
vided that  in  making  such  payment  and  in 
having  at  hand  some  suitable  means  for 
testing  the  identity  of  the  person  so  pre- 
senting the  book  they  exercise  reasonable 
care. 

But  this  regulation  is  limited  by  its  own 
language  to  cases  where  the  officers  are  un- 
able to  identify  the  depositor.  It  does  not 
purport  to  apply  to  the  case  of  a  payment 
made  to  a  person  who  does  not  pretend  to 
be  the  depositor,  but  who  does  claim  to  be 
duly  authorized  by  the  depositor  to  receive 
the  payment.  And  there  was  no  other  by- 
law which  does  affect  the  question  of  the 
bank's  liability  as  to  such  a  payment. 

It  may  be  true  that  there  is  as  much  ne- 
cessity for  some  provision  in  the  contract 
limiting  the  liability  of  the  bank  in  the  lat- 
ter case  as  in  the  former.  The  only  an- 
swer is  that  being  none  the  bank  made  these 
payments  upon  its  peril  as  to  the  genuine- 
ness of  the  orders. 

That  such  a  regulation  as  this  does  not 
apply  to  the  case  of  a  payment  made  to  a 
person  who  presents  apparent  authority 
from  the  depositor  to  receive  it»  but  which 
is  in  fact  a  forgery,  has  always  been  the  de- 
cision of  the  courts  whenever  the  question 
has  arisen,  so  far  as  we  are  aware,  and  no 
authority  to  the  contrary  has  been  called  to 
our  attention.  Jochumsen  v.  Suffolk  8a/v, 
Bank,  3  Allen,  87;  Levy  v.  Franklin  Sav, 
Bank,  117  Mass.  448;  Kimins  v.  Boston 
Five  Cents  Sav,  Bank,  141  Mass.  33,  55  Am. 
Rep.  441,  6  N.  E.  242;  Smith  v.  Brooklyn 
Sav.  Bank,  101  N.  Y.  58^  54  Am.  Rep.  653, 
4  N.  £.  123. 
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The  question  as  to  whether  or  not  the 
plaintiff  was  negligent  in  not  discovering 
the  loss  of  his  book,  and  notifying  the  bank 
thereof  before  any  or  all  of  these  payments 
were  made,  is  not  material  upon  either 
branch  of  the  case.  Even  if  he  was  negli- 
gent in  this  respect,  his  negligence  did  not 
excuse  the  bank  officers  from  the  exercise 
of  reasonable  care  in  the  adoption  of  suit- 
able means  of  preventing  such  a  mistake, 
and  in  making  a  payment  to  a  person  pre- 
tending to  be  the  depositAT.  As  to  the  pay- 
ments of  the  second  elass,  we  have  already 
seen  that  under  such  a  by-law  as  the  one 


we  have  considered  the  officers  of  the  bank 
can  only  make  payments  to  a  person  duly 
authorized  to  receive  them  by  the  depositor, 
and  that  they  must  decide  upon  the  genu- 
ineness of  tlie  authority  presented,  at  their 
peril.  Brotcn  v.  Merrimack  River  iSav. 
Bank,  67  N.  H.  549,  39  Atl.  336. 

The  plaintiff  is  accordingly  entitled  to  re- 
cover the  aggregate  of  these  three  pay- 
ments, made  to  persons  unauthorized  to  re- 
ceive them,  $2,097.17,  together  with  inter- 
est to  be  computed  in  accordance  with  the 
stipulation  of  the  parties  in  the  case. 

Judgment  for  plaintiff. 


WASHINGTON  SUPREME  (X)URT. 


Frank  ABB,  Reapt., 

V. 

NORTHERN    PACIFIC    RAILWAY  COM- 
PANY, Appt. 


( Wash.. 


.) 


A  release  for  a  conafderatlon  paid,  of 

ooe  of  two  persons  jointly  liable  for  per- 
lonal  Injury  to  another,  from  further  liabil- 
ity to  respond  far  such  Injury,  releases  the 
other  also,  although  there  is  an  express  stip- 
ulation that  it  shall  not  have  that  effect. 

(April  25,  1902.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Rtveraed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  B.  S.  Grouonp  and  Stmve, 
Allen,  Hnghes,  Sc  MoMloken,  for  appel- 
lant: 

Abb  released  and  discharged  the  electric 
company  from  any  and  all  damages  done 
him  in  person  or  property  in  this  collision. 
If  he  released  and  discharged  the  one  joint 
wrongdoer,  he  discharged  the  other. 


NoTK. — Effect    of    release    of    one    joint    tort 
feasor  on  liability  of  the  other, 

1.  Scopt,  293. 
II.  Release  under  seal. 

a.  In  general,  293. 

b.  Provisions    reserving    right    to    pro- 

ceed against  co-tori-feasor,  293. 
III.  Release  not  under  seal, 

a.  In  general,  295. 

b.  Provisions    reserving  right   to    pro- 

ceed against  co- tort- feasor,  297. 

c.  Construed  according  to  intention  of 

parties,  298. 
IT.  Covenants  not  to  sue,  and  releases  con- 
strued as  covenants,  299. 
V.  Accord  and  satisfaction. 

a.  In  general,  300. 

b.  Partial  satisfaction,  301. 

VI.  Dismissal  or  entry  of  nolle  prosequi  as 
to  part. 

a.  In  general,  303. 

b.  Failure  to  sue  all,  306. 

VII.  Release  to,  or  satisfaction  hy,  one  not  in 

fact  liable,  300. 
VIII.  Marriage  by  party  injured  to  one  of  tort 
feasors,  307. 
IX.  Sumtnary,  307. 

I.  Scope. 

It  has  been  the  aim  to  Include  In  this  note, 
In  addition  to  technical  releases  and  receipts 
(t>Q8trued  as  releases^  also  all  arrangements  In 
tbe  nature  of  an  accord  and  satisfaction  be- 
tv^n  the  party  injured  and  one  of  the  Joint 
tort  feasors,  and  cases  showing  the  dismissai. 
<Uicontlnuance,  or  entry  of  nolle  prosequi  of 
tbe  caate  of  action  as  to  one  of  the  parties. 
Bat  thoK  cases  showing  the  satisfaction,  In 
whole  or  in  part,  of  a  Judgment  recovered 
•Kalnst  a  Joint  tort  feasor  have  been  omitted 
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with  a  very  few  exceptions  for  the  reason  that 
they  seem  to  fall  within  the  scope  of  the  ques- 
tion as  to  how  far  a  Judgment  recovered 
against  one  Joint  tort  fea  or  is  a  bar  to  an 
action  against  another,  which  will  be  discussed 
in  another  note. 

II.  Release  under  seaL 
a.  In  general. 

The  rule  that  a  technical  release  under  seal 
of  one  cotrespasser  releases  all  springs  from 
Littleton,  who  says  (2  Co.  Litt.  {  376)  :  "If 
two  men  doe  a  trespasse  to  another,  who  re- 
leases to  one  of  them  by  his  deed  all  actions 
personals,  and  notwithstanding  sueth  an  ac- 
tion of  trespasse  against  the  other,  the  defend* 
ant  may  well  shew  that  the  trespasse  was  dona 
by  him,  and  by  another.  hl.s  fellow,  and  that 
the  plalntife,  by  his  deed  (which  he  sheweth 
forth)  released  to  his  fellow  all  actions  per- 
sonals, .  .  .  and  demand  the  Judgment, 
etc. ;  and  yet  such  deed  belongeth  to  his  fel- 
low, and  not  to  him.  But  because  bee  may 
have  advantage  by  the  deed,  if  he  will  shew  the 
deed  to  the  court  he  may  well  plead  this." 

This  rule  is  followed  in  some  very  early 
English  cases,  as  follows: 

Where  several  wrongdoers  arc  Jainlly  sued  a 
release  to  one  will  discharge  all.  Patridge  ▼. 
limson    (1597)    Noy,   02. 

A  release  given  to  one  of  several  Joint  tort 
feasors  discharges  all,  for  plaintiff  can  have 
but  one  satisfaction,  and  a  release  is  as  good 
a  satlsfucllon  In  law  as  a  satisfaciion  in  deed. 
Cocke  V.  Jennor,  Hobart,  66. 

In  trover  against  two,  one  pleaded  not  guilty, 
and  a  verdict  was  given  against  him ;  tLe  other 
pleaded  a  release,  and  a  verdict  was  given  for 
him.  On  motion  for  Judgment  against  the  one 
found  guilty,  it  was  denied,  because,  the  trover 
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OilpatricJe  v.  Hunter,  24  Me.  18,  41  Am. 
Dec.  370;  Seither  v.  Philadelphia  Traction 
Co.  125  Pa.  397,  4  L.  R.  A.  64,  17  Atl.  338; 
Turner  v.  Hitchcock,  20  Iowa,  310;  Snyder 
V.  MHtt,  99  Teun.  618,  42  S.  VV.  441;  Den- 
ver d  R.  G.  R.  Co,  V.  Sullivan,  21  Colo.  302, 
41  Pac.  501 ;  Ellis  v.  Bitzer,  2  Ohio,  89,  15 
Am.  Dec.  534;  Goes  v.  Ellison,  136  JNlass. 
503;  Ayer  v.  Ashmead,  31  Conn.  447,  83 
Am.  Dec.  154;  Ellis  v.  Esson,  50  Wis.  138, 
36  Am.  Rep.  830,  6  N.  W.  618;  Mitchell  v. 
Allen,  25  Hun,  543;  Tompkins  v.  Clay 
Street  R.  Co,  60  Cal.  163,  4  Pac.  1165;  Don- 
aldson V.  Carmichael,  102  Ga.  40,  29  S.  E. 
136;  Gunther  v,  Lee,  45  Md.  60,  24  Am. 
Rep.  504. 

Messrs,  Hastings  A  StedmaiL,  for  re- 
spondent : 

lu  determining  whether  the  document  be 
a  release  or  a  covenant  not  to  sue,  the  in- 


tention of  the  parties  is  to  be  carried  out, 
and  if  it  is  clear  that  the  right  against  a 
joint  debtor  was  intended  to  be  preserved, 
inasmuch  as  such  right  would  not  be  pre- 
served if  the  document  were  held  to  be  a 
release,  the  proper  construction  where  this 
was  sought  to  be  done  is  that  it  w-aa  a  cove- 
nant not  to  sue,  and  not  a  release. 

Duck  V.  Mayeu  [1892]  2  Q.  B.  511;  Price 
V.  Barker,  4  EL  &  -Bl.  760;  Bateson  v.  Gos- 
ling, L.  R.  7  C.  P.  9;  Ellis  v.  Esson,  50  Wis. 
138,  36  Am.  Rep.  830,  6  N.  W.  518;  Snow 
V.  Chandler,  10  N.  H.  92,  34  Am.  Dec.  140; 
McCrillis  v.  Hawes,  38  Me.  568;  Spencer  v. 
Williams,  2  Vt.  209,  19  Am.  Dec.  711; 
Chamhcrlin  v.  Murphy,  41  Vt.  110;  Sloan 
V.  Herrick,  49  Vt.  328;  Matthews  v.  Chico- 
pee  Mfg,  Co,  3  Robt.  712;  Bloss  v.  Plym- 
ale,  3  W.  Va.  393.  100  Am.  Dec.  752;  Shaw 
V.  Pratt,  22  Pick.  307;  Pond  v.  Williams,  1 


bein/?  Joint,  a  release  to  one  discharged  both. 
Kiffln  V.  Willis  (1695)  4  Mod.  380. 

The  rule  laid  down  in  these  old  English  cases 
is  followed  in  the  United  States. 

In  the  course  of  the  decision  in  Ellis  v.  Es- 
son, 50  Wis.  138,  36  Am.  Rep.  830,  6  N.  W. 
618,  the  court  states  that  the  delivery  of  a 
technical  release  under  seal  to  one  of  the 
wrongdoers  will  bar  the  recovery  against  the 
others  for  the  reason  that  the  meaning  of  such 
a  release  cannot  be  controlled  by  parol  evi- 
dence, and  the  law  raises  a  conclusive  presump- 
tion that  it  was  given  in  full  satisfaction  for 
the  injury,  and  for  a  sufticient  consideration. 

In  an  action  against  two  Joint  tort  feasors, 
where  it  appeared  that  the  plaintiff  had  given 
a  release  under  seal  to  one  of  them  discharging 
him  from  all  liability,  it  was  held  that  such 
release  discharged  the  other  also.  Urton  v. 
Price,  57  Cal.  270. 

And  In  Rogers  v.  Cox,  66  N.  J.  L.  432,  50 
Atl.  143,  it  is  hold  that  the  plea  of  a  release 
under  seal  having  been  given  to  a  Joint  tort 
feasor  by  the  Injured  party  is  an  absolute  bar 
to  an  action  against  another  Joint  tort  feasor, 
for  the  reason  that  a  seal  implies  consideration, 
and  the  injured  party  Is  legally  entitled  to  but 
one  satisfaction. 

Also,  a  release,  under  seal,  executed  and  de- 
livered to  a  Joint  tort  feasor,  for  the  purpose 
of  allowing  him  to  testify  at  the  trial,  inures 
to  the  benefit  of  the  other  Joint  tort  feasor, 
and  operates  to  discharge  the  entire  cause  of 
action.     Brown  v.  Marsh,  7  Vt.  320. 

In  Brogan  v.  Hanan,  55  App.  Div.  92,  66  N. 
Y.  Supp.  1066,  plaintiff  gave  a  release  under 
Beal  to  a  landlord,  and  then  attempted  to  re- 
cover of  the  tenant  for  an  injury  caused  by 
their  negligence  in  properly  guarding  a  stair- 
way at  night,  and  it  was  held  that  such  a  re- 
lease was  a  bar  to  an  action  against  the  tenant 
for  the  reason  that  he  was  a  Joint  tort  feasor 
with  the  landlord. 

It  is  stated  in  Bailey  v.  Berry  (Ohio)  8  Am. 
L.  Reg.  X.  S.  270,  that  an  absolute  release  of 
one  Joint  trespasser  from  his  liability  dis- 
charges all  who  may  have  participated  in  the 
act ;  but  it  must  be  a  technical  release  under 
seal,  expressly  stating  the  cause  of  action  to  be 
discharged  with  all  conditions  or  excr-ptions, 
and  no  release  will  be  allowed  by  implication. 

During  the  pendency  of  an  action,  but  be- 
fore trial,  plaintiff  received  a  certain  sum  of 
money  from  part  of  the  Joint  tort  feasors,  and 
gave  them  general  releases  under  seal,  which 
the  court  held  was  an  entire  satisfaction  as  to 
a  Judgment  subsequently  recovered  against  a 
co-tort-feasor ;  and  that  the  objection  that  de- 
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fendant,  knowing  of  such  settlement,  should 
have  made  a  proper  plea  before  trial,  was  of  no 
force,  for  the  reason  that  such  transaction  was 
not  alone  a  defense  to  defendant,  but  It  fur- 
nished him  with  a  right  to  the  satisfaction  of 
the  Judgment.  Lewy  v.  Fox,  22  Jones  &  S. 
397. 

The  court  states  In  Bloss  v.  Plymale,  3  W. 
Va.  393,  100  Am.  Dec.  752,  that  an  absolute 
release  of  one  Joint  trespasser  discharges  all 
the  rest,  but  it  must  be  a  technical  release  un- 
der seal,  expressly  stating  the  cause  of  action 
to  be  discharged  without  condition  or  excep- 
tion. 

A  release  under  seal,  given  to  one  partner 
by  the  other,  of  all  claims  arising  against  such 
partner,  will  release  another  who  was  Jointly 
interested  with  him  In  the  commission  of  fraud 
against  the  firm.  Parsons  v.  Hughes,  9  Paige, 
591. 

The  reason  of  the  rule  is  stated  In  Bronson 
V.  Fitzhngh,  1  Hill,  185,  "that  the  deed,  being 
taken  most  strongly  against  the  releasor,  is 
conclusive  evidence  that  he  has  been  satisfied 
for  the  wrong ;  and  after  satisfaction,  although 
it  moved  from  only  one  of  the  tort  feasors,  no 
foundation  remains  for  an  action  against  any- 
one. A  sufiicient  atonement  having  been  made 
for  the  trespass,  the  whole  matter  is  at  an  end. 
It  is  as  though  the  wrong  had  never  been 
done." 

Chapin  v.  Chicago  &  E.  I.  R.  Co.  18  111.  App. 
47,  holds  that  where  plaintiff  had  a  right  of 
action  against  either  of  two  companies  for  an 
injury,  whether  he  could  have  maintained  a 
Joint  action  or  not,  a  release  to  one  discharged 
both.     The   release  here  was  under  seal. 

But  in  O'Shea  v.  New  York,  C.  &  St.  L.  R.  Co. 
44  r.  C.  A.  601,  105  Fed.  563,  the  facts  show  a 
written  Instrument  under  seal  executed  by  the 
party  injured  to  one  of  two  Joint  tort  fea8oi*s. 
On  account  of  the  words  "covenant  never  to 
sue,"  contained  in  It.  the  question  arose  as  to 
whether  the  instrument  was  designed  by  the 
parties  to  be  a  full  satisfaction  for  the  injury, 
and  the  court  held  that  the  paper  did  not  ex- 
press the  actual  agreement  of  the  pai'ties,  and 
that,  under  the  rule  that  In  a  suit  between  a 
party  and  a  stranger,  neither  is  concluded  by 
a  written  contract,  but  either  may  give  evi- 
dence differing  from  It,  the  Joint  tort  feasor 
is  a  stranger  to  the  contract,  and  may  give 
evidence  concerning  it,  although  some  authori- 
ties hold  to  the  contrary ;  and  therefore  the 
real  agreement  should  have  been  shown,  and 
the  question  submitted  to  the  Jury,  whether 
the  written  paper  expressed  the  actual  contract 
of  the  parties. 
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<5ray,  630;  Bank  of  Catakill  v.  Messenger, 
9  C<svr.  37;  JAne  v.  NeUon,  38  N.  J.  L.  358; 
8oUy  V.  Forbes,  2  Brod.  &  B.  38;  Thomp- 
son V.  Laci^;  3  C.  B.  651;  Merchants*  Bank 
V.  (7firtts«,  37  Barb.  319;  Gunther  v.  Lee, 
45  Md.  60,  24  Am.  Rep.  604;  Couch  v. 
Mills,  21  Wend.  428;  Lovejoy  v.  Murray,  3 
Wall.  1,  18  L.  ed.  129. 

Hadley*  J.,  delivered  the  opinion  of  the 
«ourt: 

This  is  an  action  to  recover  for  personal 
injuries  received  by  respondent  in  a  collision 
which  occurred  in  the  city  of  Seattle  be- 
tween an  outgoing  passenger  train  of  8.p- 
pellant  and  a  street  car  of  the  Grant  Street 
r^Iectric  Railway  Company  at  a  crossing  of 
the  t'vo  railways.  Respondent  was  a  pas- 
senger upon  the  street  car,  and  alleges  that 
his   injuries    were    occasioned  by  the  joint 


carelessness  of  the  persons  operating  the 
street  car  and  those  operating  the  railway 
train.  The  action  was  brought  against  the 
appellant  only.  A  trial  was  had  before  a 
jury,  resulting  in  a  verdict  for  respondent 
in  the  sum  of  $1,000.  A  motion  for  new 
trial  interposed  by  appellant  was  denied, 
and  judgment  entered  against  appellant  for 
$1,000  and  costs.  From  said  judgment  this 
appeal  was  taken. 

The  answer  affirmatively  alleged  that 
after  the  collision  aforesaid  occurred,  for 
I  and  in  consideration  of  the  sum  of  $300, 
then  paid  to  him  by  the  said  Grant  Street 
Electric  Railway  Company,  and  a  pass  de- 
livered to  him  over  its  street  railway  for 
the  period  of  one  year,  the  respondent  did 
then  and  there  agree  with  the  said  street 
railway  company  to  release,  and  did  fully, 
finally,  and  forever  release  and  discharge, 


And  la  Derosa  v.  Hamilton,  14  Pa.  Co.  Ct. 
307.  the  court  thoroughly  discusses  the  extent 
to  which  a  release  under  seal,  given  to  one 
joint  tort  feasor,  must  be  allowed  to  have  ef- 
fect against  another  joint  tort  feasor,  and 
holds  that  where  a  release,  though  under  seal, 
shows  that  no  satisfaction  was  intended  to  be 
giyen  or  received  by  or  from  the  one  released, 
and  tliat  the  Intention  was  simply  to  discharge 
turn  from  the  action  on  the  ground  that  he  was 
not  liable,  while  by  virtue  of  the  seal  it  is  good 
as  between  the  immediate  parties,  it  is  of  no 
flTect  in  favor  of  a  joint  defendant,  for  the 
reason  that  It  shows  upon  its  face  that  it  was 
not  intended  to  release  him,  and  that  no  satis- 
faction was  intended  to  be  received  or  paid. 

A  technical  release,  under  seal,  of  the  cause 
of  action  given  to  one  joint  tort  feasor,  bars  all 
recovery,  but  may  be  of  no  force  if  procured 
by  fraud.     Chamberlin  v.  Murphy,  41  Vt.  110. 

b.  Provisions  reserving  right  to  proceed  against 
co-tort  feasor, 

A  release  under  seal,  given  to  one  wrong- 
doer, upon  satisfaction  by  that  one,  operates 
aa  a  discharge  of  all  the  wrongdoers,  although 
the  release  expressly  stipulated  that  it  should 
apply  to  no  one  except  the  person  to  whom  it 
was  given,  his  heirs  and  asslgna  Delong  v. 
Curtis,  35  Hun,  04. 

Lilcewise,  In  Babcock  &  W.  Co.  v.  Pioneer 
Iron  Works,  34  Fed.  388,  a  release  under  seal 
from  ail  damages  for  the  wrong,  given  to  one 
tort  feasor,  discharges  a  joint  tort  feasor,  al- 
though there  is  an  express  provision  not  to 
discharge  such  joint  tort  feasor. 

And  Gunther  v.  Lee,  45  Md.  60,  24  Am.  Rep. 
S04,  holds  that  a  release,  under  seal,  of  one 
joint  trespasser,  although  expressly  reserving 
the  right  to  recover  of  the  other  joint  tres- 
paner,  inures  to  the  benefit  of  the  latter;  and 
that  such  a  provision  is  simply  void,  as  being 
rtpnguant  to  the  legal  effect  and  operation  of 
the  release  itself,  which,  being  under  seal,  is 
deemed  a  complete  satisfaction. 

In  Bronson  v.  Fitzhugh,  1  Hill,  185,  there 
was  an  agreement  under  seal  w^hereby  one  of 
the  defendants  agreed  that  if  plaintiff  would 
relieve  the  other  defendant  from  all  liability 
in  the  matter,  any  HabilitT  which  the  first  one 
might  have  incurred,  or  was  subject  to  in  the 
premieea,  should  in  no  respect  be  Impaired  or 
affected  by  the  release.  The  court  held  that 
this  instrument  was  a  bar  to  any  further  pro- 
eeedlng,  and  that  the  only  relief  plaintiff  could 
haye  would  be  to  sue  upon  the  substituted  con- 
tract by  which  the  defendant  had  agreed,  for 
a  snfflcient  consideration,  that  the  release 
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should  not  impair  or  affect  his  liability.     (See 
this  case  further  under  supra,  II.  a.) 

The  rule  that  the  legal  effect  and  operation 
of  a  release  under  seal,  given  to  one  Joint  tort 
feasor,  is  not  affected  by  a  provision  therein 
resorving  a  right  of  action  against  the  other 
joint  tort  feasor,  is  recognized  in  O'Shea  v. 
New  York,  C.  &  St  L.  R.  Co.  44  C.  C.  A.  601, 
105  Fed.  563.     (See  supra,  II.  a.) 

III.  Release  not  under  seal, 

a.  In  general. 

The  courts  are  coming  to  treat  a  release 
given  to  one  joint  tort  feasor  not  under  seal 
the  same  as  any  other  written  agreement  not 
under  seal,  and  to  allow  the  consideration  to 
be  inquired  into,  although  the  body  of  the  in- 
strument may  not  be  contradicted  or  varied  by 
parol  evidence ;  and  when  the  damages  are  the 
subject  of  proof  or  computation,  and  are  not 
fully  satisfied  by  the  consideration,  such  a  re- 
lease is  held  a  bar  only  pro  tanto  to  the  liabil- 
ity of  the  other  joint  tort  feasor  (see  infra, 
III.  c).  But  a  written  instrument  stating  that 
the  consideration  is  received  in  full  of  all  dam- 
age is  generally  conclusive,  especially  if  the 
damages  suffered  are  a  mere  matter  of  opinion, 
or  incapable  of  ascertainment. 

So  it  was  held  to  be  for  the  jury  to  say 
whether  there  was  any  consideration  for  a  re- 
lease, not  under  seal,  given  to  one  joint  tort 
feasor,  in  which  no  consideration  was  named. 
Stevens  v.  Hathome,  12  Allen,  402. 

And  where  a  release  not  under  seal  is  given 
in  full  discharge  of  one  joint  tort  feasor  for 
a  certain  sum,  it  discharges  them  all  if  the 
damages  are  a  mere  matter  of  estimation  based 
on  opinion,  and  cannot  be  computed.  East- 
man V.  Grant,  34  Vt.  390. 

In  Long  V.  Long,  57  Iowa,  407,  10  N.  W.  875, 
the  court  held  that  two  judges  of  election,  who 
refused  to  allow  a  man  to  vote  and  take  the 
oath,  were  joint  tort  feasors,  and  therefore 
plaintiff's  release  of  one  of  them  from  all  fur- 
ther liability,  for  a  valuable  consideration,  was 
a  release  as  to  the  other  also,  the  damages  not 
being  susceptible  of  estimation  or  division. 

And  in  Aldrlch  v.  Parnell,  147  Mass.  400,  18 
N.  E.  170,  which  was  a  prosecution  under  Pub. 
Stnt.  100,  S  21,  providing  for  an  action  by  a 
wife  severally  or  jointly  against  all  persons 
who,  by  selling  or  giving  intoxicating  liquor 
to  her  husband,  cause  Ills  Intoxication,  the 
court  held  that  a  settlement  with,  and  release 
executed  to,  any  of  them,  would  bar  an  action 
against  the  othera 

A  similar  case  is   Stanley  ▼.  Leahy,  87  111. 
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th«  said  stareet  railway  company  and  the  ap- 
pellant from  any  and  all  damage  and  claim 
of  damage  done  to  his  person  or  property, 
and  from  any  and  all  claims  whatsoever 
grow^ing  out  of  said  collision;  which  said 
agreement  was  in  words  and  figures  as  fol- 
lows, to  wit:  "For  and  in  consideration  of 
the  sum  of  three  hundred  dollars  ($300)  in 
hand  paid,  and  a  pass  over  the  Grant  Street 
Electric  Railway  lor  the  period  of  one  year, 
I,  the  undersigned,  do  nereby  release  and 
discharge  the  Grant  Street  Electric  Rail- 
way Company  from  any  and  all  damages 
done  to  me  in  my  person  or  property  in  the 
late  collision  between  a  car  of  the  Grant 
Street  Electric  Railway  Company  and  a 
train  of  the  Northern  Pacific  Railroad  Com- 
pany. This  agreement  is  not  to  be  taken 
or  considered  as  a  release  of  any  damages 
which   the   undersigned   may  have  against 


the  Northern  Pacific  Railroad  Company ."^ 
It  is  further  alleged  that  by  reason  of  said 
agreement  the  appellant  is  fully  released 
and  discharged  from  all  liability  in  the 
premises,  and  that  respondent  is  estopped 
from  maintaining  this  action.  The  reply 
admits  the  receipt  by  respondent  of  $300 
and  a  pass  for  one  year  from  the  street 
railway  company,  and  also  admits  that  re- 
spondent executed  the  release  set  out  in  the- 
answer,  and  delivered  the  same  to  said 
street  railway  company;  alleges  that  said 
payment  and  said  pass  were  given  to  re- 
spondent in  partial  satisfaction,  only,  of  his 
damages  suffered  in  said  collision,  as  was. 
understood  by  said  street  railway  company 
and  respondent  at  the  time;  and  that  it 
was  not  the  intention  on  the  part  of  either 
respondent  or  said  street  railway  company 
to  in  any  mannp  release  or  discharge  re- 


App.  465,  where,  It  appearing  that  plaintiff 
was  paid  a  certain  sum  by  two  of  the  four  de- 
fendantc  originally  sued,  and  that  she  for  such 
consideration  released  tbcm  from  further  lia- 
bility for  injury  caused  by  intoxication  of  her 
husband  and  to  which  all  of  the  defendants 
had  contributed,  the  court  held  that  such  re- 
lease was  an  effectual  bar  to  any  recovery 
against  the  others,  and  the  fact  that  she  in- 
tended to  release  only  the  two  defendants  made 
no  difference. 

Evidence  was  offered  at  the  trial  In  Stone 
V.  Dickinson,  6  Allen,  29,  81  Am.  Dec.  727,  to 
prove  that  plaintiff  had  received  satisfaction 
from  some  of  the  joint  tort  feasors  for  bis  al- 
leged wrong,  and  had  given  them  a  written 
discharge  of  the  damages  he  had  suffered. 
The  court  held  that  such  satisfaction  and  dis- 
chai'ge  In  legal  effect  operated  to  release  the 
cause  of  action  against  another  joint  tort 
feasor. 

After  recovering  judgment  against  two  joint 
tort  feasors  separately,  plaintiff  settled  with 
one  of  them,  giving  a  release  and  assignment 
of  the  judgment  against  the  other.  Upon  an 
appeal  from  an  order  denying  a  motion  of  the 
other  tort  feasor  to  cancel  the  Judgment  as  to 
it,  the  court  held  that  the  motion  should  have 
been  granted,  as  the  release  to  one  of  the  Joint 
feasors  discharged  the  claim  against  the  other 
also.  Gross  v.  Pennsylvania,  P.  &  B.  B.  Co. 
63  Hun,  191,  20  N.  Y.  Supp.  28. 

In  Bell  V.  Perry,  43  Iowa,  868,  there  was  a 
judgment  recovered  against  one  of  the  tort 
feasors,  and  an  action  pending  against  the 
other,  and  plaintiff  delivered  a  receipt  "in  full 
of  all  damages"  to  the  latter  in  consideration 
of  a  certain  sum.  The  evidence  showed  that 
the  money  paid  was  only  intended  to  cover 
costs  in  the  pending  action,  and  that  there  was 
no  intention  of  satisfying  the  judgment  or  any 
part  thereof :  and  the  court  held  that,  the  judg- 
ment being  for  a  definite  amount,  the  release 
did  not  operate  as  a  satisfaction  of,  or  pay- 
ment pro  tanto  on  the  judgment  against  the 
other  tort  feasor,  when  it  appeared  that  the 
money  was  only  intended  to  satisfy  costs,  also 
in  a  definite  amount,  in  the  other  action. 

Other  cases  hold  the  parties  strictly  to  the 
language  used,  as  in  Denver  &  R.  G.  B.  Co.  v. 
Sullivan.  21  Colo.  302,  41  Pac.  501,  where  it 
was  held  that  oral  evidence  was  inadmissible 
to  show  that  a  release,  unambiguous  on  its 
face,  although  not  under  seal,  was  in  fact  given 
as  a  receipt  for  wages,  and  that  such  a  release 
given  to  one  Joint  tort  feasor  inured  to  the  ben- 
efit of  the  other,  and  was  available  as  a  de- 
fense to  the  action. 
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And  lilcewise,  in  Brown  v.  Cambridge,  3- 
Allen,  474,  it  was  held  that  a  receipt  for  a  cer- 
tain sum  '*in  full  payment  and  satisfaction  for 
all  claim  for  damages  and  costs'*  in  that  suit 
was  more  than  a  settlement  of  that  particular 
suit,  but  was  a  comproraise  and  satisfaction  of 
the  claim  itself,  and  evidence  that  the  money 
was  paid  for  no  other  consideration  than  to 
purchase  peace,  leaving  the  claim  for  damages- 
unsettled,  would  not  be  allowed  to  contradict 
the  Instrument ;  and,  as  the  writing  was  thus 
conclusive  between  the  parties,  It  was  therefore 
a  bar  to  an  action  against  one  jointly  liable. 

A  case  further  illustrating  this  point  is  Goss- 
V.  Ellison,  136  Mass.  503,  holding  that  .a  writ- 
ten instrument  given  to  a  joint  tort  feasor, 
stating  the  receipt  of  a  certain  sum  *'as  full 
payment  as  per  claim,"  could  not  be  treated' 
merely  as  a  receipt,  but  is  conclusive  evidence 
of  the  settlement  and  satisfaction  of  the  clain^ 
itself,  and  therefore  such  an  instrument  is  a 
bar  to  an  action  against  another  joint  tort 
feasor. 

And  still  another  is  Donaldson  v.  Carmich- 
ael,  102  Ga.  40,  29  S.  K.  135,  holding  that  a 
receipt  given  to  a  joint  tort  feasor,  acimowi- 
edglng  the  payment  of  a  sum  of  money  in  full 
settlement  of  all  damages  sustained  on  account 
of  the  injury,  bars  the  right  of  action  against 
the  other  tort  feasor  also,  and  the  receipt 
should  be  admitted  in  evidence  for  all  pur- 
poses, and  not  merely  to  show  the  extent  of 
the  injury. 

In  Ayer  v.  Ashmead,  81  Conn.  447,  83  Am.. 
Dec.  134,  there  was  a  receipt  in  full  of  dam- 
ages and  costs  in  a  suit  executed  by  plaintiff 
to  one  of  the  joint  tort  feasors  upon  the  re- 
ceipt of  a  certain  sum,  during  the  pendency  of 
another  action  against  the  other  joint  tort 
feasor  for  the  same  wrong,  and  the  court  held 
that  such  settlement  barred  further  prosecu- 
tion of  the  latter  action,  even  as  to  costs,  al- 
though it  was  the  intention  of  the  parties  to- 
the  agreement  that  it  should  not  affect  plain- 
tifTs  right  to  recover  against  the  other  in  the 
action  pending. 

In  Gllpatrick  v.  Hunter,  24  Me.  18,  41  Am. 
Dec.  370,  where  plaintiff,  after  commencing  ac- 
tion against  several  Joint  tort  feasors,  received 
a  sum  of  money  from  one  of  them,  and  deliv- 
ered to  him  a  receipt  in  full  of  his  trespass, 
the  court  held  that  this  precluded  a  recoverr 
against  the  others,  and  said:  "The  difi3culty 
iu  maintaining  the  suit  against  the  others  is, 
that  the  law  considers  that  the  one  who  has 
paid  lor  the  injury  occasioned  by  him,  and  ha» 
been  discharged,  committed  the  whole  trespass^ 
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spondent's  cause  of  action  or  to  surrender 
any  claim  for  damages  that  he  might  have 
against  appellant.  Under  the  issue  made 
hy  the  pleadings  concerning  said  payment 
and  release,  we  are  called  upon  to  deter- 
mine the  effect  thereof  upon  the  status  of 
appellant  in  this  action.  The  trial  court 
construed  the  written  release  in  its  legal 
effect  to  be  a  mere  covenant  on  the  part  of 
respondent  not  to  sue  the  street  railway  com- 
pany in  consideration  of  the  payment  of 
$300  and  the  issuance  to  him  of  a  pass  foi 
one  year,  and  instructed  the  jury  that  it 
was  not  a  full  bar  to  the  action  against  ap- 
pellant, but  that  they  should  deduct  the 
amount  so  paid  from  what  they  should  find 
the  whole  damage  to  be^  if  they  found  such 
whole  damage  to  be  greater  than  the 
amount  paid,  and  should  return  a  verdict 
for   the    balance.     It    is    evident    from  the 


pleadings  that  but  one  wrong  was  commit- 
ted, and  that  was  the  joint  wrong  of  the 
street  railway  company  and  the  appellant. 
The  two  companies  jointly  committed  the 
tort  from  which  the  injuries  arose,  u\fi 
there,  can  be  no  question  but  that  said  re- 
lease and  payment  fully  released  and  dis- 
charged the  street  railway  company,  one  of 
the  joint  wrongdoers,  from  responding  to 
any  further  demand  for  damages.  In  what- 
ever light  the  release  be  viewed,  whether  as 
a  mere  covenant  not  to  sue  the  street  rail- 
way company,  or  as  an  absolute  discharge 
thereof,  tnere  can  be  no  doubt  that  it  could 
be  pleaded  in  full  bar  of  any  action  against 
the  street  railway  company  for  further 
damages.  It  is,  and  has  long  been,  a  gen- 
erally recognized  rule  that  there  is  no  line 
of  separation  between  the  liability  of  joint 
tort  feasors.     The  tort  is  a  thing  integral 


and  occasioned  the  whole  injury  .  .  . 
which  he  received." 

Plaintiff  may  show  that  he  was  deceived  or 
mistaken  in  making  the  settlement  and  slRn- 
\ng  such  a  release ;  but  otherwise  it  is  a  de- 
fense to  the  joint  tort  feasors.  Curley  v.  Har- 
ris. 11  Allen,  112. 

An  infant  giving  such  a  release  may  avoid 
the  same,  but  the  law  will  not  allow  this  right 
to  be  made  the  engine  of  fraud  and  injustice : 
and  therefore  the  court  in  Baker  v.  Lovett,  6 
Mass.  78,  4  Am.  Dec.  88,  directed  the  Jury,  in 
an  action  against  Joint  tort  feasors,  to  Inquire 
into  the  adequacy  of  the  consideration,  and 
give  only  such  further  sum  as  would,  in  con- 
nection with  the  amount  already  received,  be 
a  reasonable  compensation. 

In  Montgomery  v.  Erwin,  24  Ark.  540,  it  was 
held  that  a  valid  release  given  to  one  cotres- 
passer  Inures  to  the  benefit  of  tlu)  other  cotres- 
{wraers. 

When  the  validity  of  a  release  given  by  a 
plaintiif  to  a  Joint  tort  feasor  is  established  by 
decree  In  chancery,  such  decree  is  conclusive 
between  plaintiff  and  another  Joint  tort  feasor, 
althoagh  not  a  party  to  the  chancery  salt,  and 
bars  the  action  against  him.  Spurr  v.  North 
Hadson  County  R.  Co.  56  N.  J.  L.  346,  28  Atl. 
582* 

In  Fitzgerald  v.  Smith,  1  Ind.  310,  the  facts 
•how  that  defendants  converted  a  large  num- 
t)er  of  certificates,  and  afterwards,  in  consid- 
eration of  the  return  of  part  of  them,  plaintiff 
executed  a  release  to  one  of  the  Joint  tort 
feasors.  The  effect  of  the  release  as  to  the  li- 
ability of  the  other  was  not  decided,  as  ex- 
pressly stated  by  the  court,  but  the  validity  of 
the  release  Itself  was  attacked,  on  the  ground 
of  void  consideration. 

But  a  release  to  one  of  the  Joint  tort 
feasors  in  Smithwick  v.  Ward,  52  N.  C.  (7 
Jones,  L.)  64,  75  Am.  Dec.  453,  upon  his  pay- 
ment of  the  court  costs,  was  held  not  to  inure 
to  the  benefit  of  the  other  tort  feasor,  because 
it  was  not  under  seal. 

In  Irwin  v.  Scribner,  15  La.  Ann.  583,  It 
Is  held  that  under  |  2199  of  the  Civil  Code  a 
release  made  with  a  Joint  tort  feasor,  which 
does  not  expressly  reserve  the  right  of  action 
against  the  other  Joint  tort  feasor,  extin- 
guishes the  claim  against  the  latter.  The  re- 
lease In  this  case  was  not  onder  seal. 

b.  Provisions      restrving     right      to      proceed 
Of/ainst  co-tori  feasor. 

The  decision  In  Abb  v.  Northebn  P.  B.  Co. 
U  In  harmony  with  a  number  of  decisions 
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which  lay  down  the  rule  that  a  provision  in  a 
release,  although  not  under  seal,  stipulating 
that  It  shall  not  be  considered  as  a  satisfaction 
in  favor  of  the  other  defendants,  is  void  and 
cannot  prevent  the  legal  effect  of  the  accord, 
and  satisfaction,  made  by  one  of  the  Joint  tort 
feasors. 

Among  the  leading  cases  stating  this  doc- 
trine Is  Ruble  V.  Turner,  2  Hen.  &  M.  38.  where 
plaintiff,  having  sued  several  for  a  Joint  as- 
sault and  battery  upon  him,  afterwards,  and 
during  the  pendency  of  the  action,  made  a  stip- 
ulation, not  under  seal,  releasing  one  of  the  de- 
fendants for  a  stated  consideration,  with  a  pro- 
vision that  it  should  not  be  considered  as  any 
satisfaction  In  favor  of  the  other  defendants. 
The  court  held  that  this  instrument  operated 
as  a  bar  to  any  action  against  the  others  for 
the  same  injury,  and  that  the  proviso  was  void. 

Expressly  following  this  decision  Is  Mitchell 
V.  Allen,  25  Hun,  543.  The  facts  are  very 
similar,  the  release  not  being  under  seal,  and, 
containing  a  provision  reserving  the  liability 
of  the  Joint  tort  feasor,  but  the  court  held  that 
no  contract  between  plaintiff  and  one  Joint  tort 
feasor  can  prevent  the  legal  effect  of  satisfac- 
tion. 

To  the  same  effect  is  Selther  v.  Philadelphia 
Traction  Co.  125  Pa.  397,  4  L.  B.  A.  54,  and 
note,  17  Atl.  338,  where  plaintiff  settled  with 
one  of  the  Joint  tort  feasors,  and  executed  a 
release  to  it  by  which  he  agreed  to  prosecute 
his  claim  against  the  other,  and  to  reimburse 
the  first  company  in  case  he  should  recover. 
The  court  held  that  this  agreement  and  re- 
lease was  a  bar  to  further  recovery,  but  the 
case  turned  on  the  fact  of  satisfaction  having 
been  received,  and  the  validity  of  such  a  pro- 
vision was  not  discussed. 

A  more  pertinent  case  on  this  point  is  Smith 
V.  Consolidated  Gas  Co.  36  Misc.  131,  72  N.  Y. 
Supp.  1084,  where  the  court  states  that  the 
mere  fact  that  plaintiff  states  in  the  agree- 
ment to  one  Joint  tort  feasor  that  he  intends 
to  satisfy  and  discharge  his  claim  only  against 
the  one,  and  expressly  reserves  his  right  of  ac- 
tion against  the  other,  cannot  change  the  rule 
of  law  that  he  is  entitled  to  but  one  satisfac- 
tion. 

When  one  of  two  Joint  tort  feasors  confessed 
Judgment  for  a  certain  sum  with  the  express 
understanding  that  such  settlement  should  not 
affect  the  right  of  plaintiff  to  recover  against 
the  other  defendant  in  the  same  action,  and 
an  agreement  was  filed  to  that  effect,  it  was 
held  that  such  release  operated  as  a  discharge 
of  both.  Williams  v.  LeBar,  141  Pa.  149,  21 
Atl.  525. 
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and  indivisible,  and  any  claim  for  injuries 
arising  therefrom  runs  through  and  em- 
braces ever}'  part  of  the  tort.  The  liability 
of  one  cannot  be  carried  into  any  portion  of 
the  joint  tort  that  is  not  followed  by  an 
equal  liability  of  the  other  tort  feasors. 
Each   is   liable  for  the  whole,  and  the  in- 

i'ured  party  may  pursue  one  separately,  or 
le  may  pursue  all  joini>y,  or  any  number 
jointly  less  than  the  whole  number.  This 
principle  is  discussed  in  Doremus  v.  Root, 
23  Wash.  710,  54  L.  R.  A.  649.  63  Pac.  572, 
and  Birkel  v.  Chandler,  26  Wash.  241,  66 
Pac.  406.  But  while  they  may  be  thus  pur- 
sued separately  or  jointly,  yet  there  can  be 
but  one  satisfaction.  "In  a  joint  trespass 
or  tort  each  is  considered  as  sanctioning  the 
acts  of  all  the  others,  thereby  making  them 
his  own.  Each  is  therefore  liable  for  the 
whole    damage,  as    occasioned   by    himself. 


and  it  may  be  recovered  by  a  suit  against 
him  alone.  There  can  be  no  separate  esti 
mate  of  the  injury  committed  by  each,  and 
a  recovery  accordingly.  .  .  .  The  diffi- 
culty in  maintaining  the  suit  against  the 
others  is  that  the  law  considers  that  the  one 
who  has  paid  for  the  injury  occasioned  by 
him,  and  has  been  discharged,  committed 
the  whole  trespass  and  occasioned  the  whole 
injury,  and  that  he  has  therefore  satisfied 
the  plaintiff  for  the  whole  injury  which  he 
received."  Gilpatrick  v.  Hunter,  24  Me. 
18,  41  Am.  Dec.  370,  371.  In  Seither  v. 
Philadelphia  Traction  Co.  125  Pa.  397,  4  L. 
R.  A.  54,  17  Atl.  338,  one  who  was  injured 
by  a  collision  between  two  cars  of  diflferent 
companies  accepted  a  certain  sum  in  full 
of  all  claim  for  the  injuries  against  one  of 
the  companies,  and  executed  a  release  in 
which  he  agreed  to  prosecute  the  other  com- 


In  Johanson  v.  New  York,  71  App.  Div.  561, 
76  N.  Y.  Supp.  119,  in  consideration  of  the  pay- 
ment of  their  costs  and  a  certain  sum  in  addi- 
tion, which  was  stated  to  be  paid  on  account 
of  attorney's  lien,  the  plaintiff's  attorneys  de- 
livered to  one  of  the  joint  tort  feasors  a  re- 
lease in  which  they  attempted  to  reserve  all 
rights  to  proceed  for  the  balance  of  their  lien 
against  the  other  tort  feasor,  but  the  court 
held  that  the  transactions  already  had  (includ- 
ing another  settlement  with  plaintiff  person- 
ally) came  within  the  principle  that  the  re- 
lease of  one  Joint  tort  feasor  releases  all. 

But  the  decisions  are  not  all  in  harmony  on 
this  subject,  the  trend  of  a  few  cases  being  to- 
ward a  more  reasonable  and  equitable  doctrine, 
as  In  Matthews  v.  Chicopce  Mfg.  Co.  3  Robt. 
711,  where  the  evidence  showed  a  release  given 
to  one  joint  tort  feasor  with  a  reservation  an 
to  the  liability  of  a  co- tort- feasor.  The  court 
stated  that  earlier  decisions  held  that  such  a 
reservation  was  void  as  being  repugnant  to  a 
release,  which  by  law  is  considered  as  given 
only  upon  satisfaction  being  received,  and 
therefore  Is  a  discharge  of  the  entire  cause  of 
action ;  but  that  later  decisions  attempt  to 
carry  out  the  evident  intention  of  the  parties 
in  such  agreements,  and  are  coming  to  consider 
such  a  release  as  being  merely  executory  or  a 
covenant ;  and  that  where  there  is  such  a  res- 
ervation of  liability,  it  repels  the  presumption 
of  full  satisfaction,  and  does  not  necessarily 
discharge  all. 

And  where,  upon  a  settlement,  plaintiffs  ex- 
pressly reserve  their  cause  of  action,  if  they 
have  not  been  fully  satisfied  for  the  wrong 
done  them,  the  wrongdoers  can  only  insist  that 
whatever  their  cotrespassers  have  done  to- 
wards payment  of  the  damages  shall  apply  pro 
tanto,  and  they  are  liable  for  the  balance. 
Chamberlln  v.  Murphy,  41  Vt.  110. 

To  the  same  effect  is  Miller  v.  Fenton,  11 
Paige,  20,  where  the  receiver  of  a  bank  agreed 
to  release  and  discharge  an  officer  from  all  lia- 
bility Incurred  by  reasou  of  fraudulent  transac- 
tions, In  consideration  of  the  transfer  of  cer- 
tain property,  but  without  prejudice  to  a  claim 
for  the  same  fraud  against  another,  and  the 
court  held  that,  as  the  release  was  not  a  tech- 
nical one  under  seal,  therefore  It  was  not  a  bar 
to  an  action  against  the  other  wrongdoer,  and 
all  that  could  be  claimed  would  be  to  have  the 
actual  value  of  the  property  which  was  trans- 
ferred to  the  receiver  applied  in  reduction  of 
the  amount  chargeable  against  the  defendants 
jointly  on  account  of  their  fraud. 

See  Irwin  v.  Scribner,  15  La.  Ann.  583, 
68  L.  R.  A. 


supra.  III.  a;  Duck  v.  Mayea   [1892]   2  Q.  B. 
511,  infra,  IV.     See  also  infra.  III.  c 

c.  Cort^tructed  accwditig   to  intention  of  par- 
ties. 

There  is  a  decided  tendency  In  some  of  the 
decisions  toward  allowing  the  intention  of  the 
parties  to  regulate  the  extent  to  which  a  re- 
lease not  under  seal  shall  be  given  effect,  as 
expressed  in  Bloss  v.  Plymale,  3  W.  Va.  393, 
100  Am.  Dec.  752:  "It  is  well  settled  by  the 
authorities,  and  upon  sound  principles,  that  a 
release  not  under  seal  of  one  joint  trespasser, 
or  a  satisfaction  and  discharge  of  the  liability 
against  him  which  shows  on  its  face  that  it 
was  not  the  Intention  to  satisfy  and  discharge 
the  liability  of  the  other  joint  trespassers,  will 
not,  and  cannot,  be  allowed  to  mark  a  discharge 
of  the  action.  In  other  words,  that  a  contract 
or  agreement,  not  unlawful  in  itself  and  plain 
and  express  in  Its  terms,  shall  not  be  construed 
nor  made  to  defeat  the  object  and  Intention  of 
the  parties,  and  much  less  to  work  a  result 
they  sought  to  avoid."  The  release  here 
merely  stated  the  receipt  of  a  certain  sum  in 
full  of  all  debts,  dues,  and  demands  up  to  date 
from  one  of  the  joint  tort  feasors. 

Matthews  v.  Chlcopee  Mfg.  Co.  3  Robt.  711, 
bears  the  same  way.  See  this  case  supra, 
III.  b. 

Section  2685  t'§  1805  of  the  edition  of  1896), 
Ala.  Kev.  Code,  provides  that  "all  receipts,  re- 
leases, and  discharges  in  writing,  whether  of  a 
debt  of  record  or  a  contract,  under  seal  or 
otherwise,  must  have  effect  according  to  the 
intention  of  the  parties  thereto ;"  and  it  Is 
held  In  Smith  v.  Gayle,  58  Ala.  600,  that  un- 
der such  section  a  release  given  to  one  Joint 
tort  feasor,  whether  under  seal  or  not,  must 
have  effect  according  to  the  Intention  of  the 
parties,  and  that,  if  the  purpose  Is  to  release 
a  part  only  of  several  jointly  liable,  it  Is  a  re- 
lease only  pro  tanto,  and  that  a  satisfaction  to 
the  extent  stated  must  operate,  or  the  plaintiff 
would  obtain  double  satisfaction,  and  if  any 
larger  operation  were  given  to  it  the  intention 
of  the  parties  would  be  defeated. 

And  in  Irvine  v.  Mllbank,  15  Abb.  Pr.  N.  S. 
378,  AfTirmed  in  56  N.  Y.  635,  it  is  stated.  In 
regard  to  a  release  to  one  joint  tort  feasor, 
that  such  an  agreement,  not  under  seal,  must 
be  construed  and  enforced  between  them  ac- 
cording to  the  Intention  of  both  the  parties  to 
It,  as  chat  intention  is  manifested  by  the  words 
they  have  used. 

In  Bell  V.  Perry,  43  Iowa,  368,  the  court 
says,  arguendo,  that  some  cases  hold  that  the 
release  of  one  will  not  have  the  effect  of  re- 
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pany.  and  reimburse  the  first  out  of  the 
amount  recovered.  The  release  was  held  to 
he  a  bar  to  an  action  for  the  same  injuries 
a^rainst  the  other  company.  The  opinion 
-.;»ys:  "The  court  below  held  veiy  properly 
tliat  this  agreement  and  release  was  a  bar 
to  a  recovery  in  this  action.  The  plaintiff 
;iid  received  one  satisfaction.  He  was  not 
entitled  to  a  second."  In  Turner  v.  Hitch- 
rf>ck\  20  Iowa,  310,  317,  318,  Mr.  Justice 
Dillon,  in  a  well-considered  opinion,  says 
iipon  this  subject:  "It  is  also  an  undis- 
ji'ited  principle  of  the  common  law  that,  as 
a  ccneral  rule,  the  release  of  one  joint 
wnmgdoer  releases  all.  The  rule  and  the 
rr?<on  for  it  are  thus  stated  in  a  work  of 
high  authority:  *If  divers  commit  a  tres- 
pass, though  this  be  joint  or  several,  at  the 
tl^-otion  of  him  to  whom  the  wronf?  is  done, 
y«-*t  if  he  releases  to  one  of  them,  all  are  dis- 


charged, because  his  own  deed  shall  be  taken 
most  strongly  against  himself.'  Also  (which 
seems  to  be  the  better  reason)  such  release 
is  a  satisfaction  in  law  which  is  equal  to  a 
satisfaction  in  fact.  Bacon's  Abr.  title  Re- 
Iciise,  Z?.  .  .  .  'The  reason  of  the  rule, 
that  the  release  of  one  is  the  release  of  all 
'seems,'  says  Bronson,  J.,  with  his  accus- 
tomed clearness  and  force  {[Bronson  v. 
Fitzhugh]  1  Hill,  185,  supra),  'to  be  that 
the  release  being  taken  most  strongly 
against  the  relcsisor  is  conclusive  evidence 
that  he  has  been  satisfied  for  the  wrong; 
and  after  satisfaction,  although  it  moved 
from  only  one  of  the  tort  feasors,  no  foun- 
dation remains  for  an  action  against  any 
one.  A  sufficient  atonement  having  been 
made  for  the  trespass,  the  whole  matter  is 
at  an  end.  It  is  as  though  the  wrong  had 
never^  been  done.' "     In  Denver  d  R.  O,  R, 


leasing  all.  If,  looking  at  the  whole  instrument 
and  the  relations  and  circumstances  of  the  par- 
ti's. It  cannot  reasonably  be  supposed  to  have 
b«^n  so  intended.      (See  supra.  III.  a.) 

Also,  in  Ellis  v.  Esson,  50  Wis.  138,  36  Am. 
U«'P.  830,  6  X.  W.  518,  in  the  course  of  the  de- 
rision the  court  states  that  the  great  weight 
of  authority  sustains  the  proposition  that  if 
ihe  damage  Is  the  subject  of  computation,  and 
tl.e  release  is  not  under  seal,  It  becomps  a  ques- 
tion of  fact  whether  what  the  injured  party  re- 
ft ived  uas  received  in  full  satisfaction  of  his 
wrong,  and  if  It  was  not  so  received,  it  is  only 
pro  tanto  a  bar  to  an  action  against  the  other 
wrongdoers. 

And  In  Sloan  v.  Herrick,  49  Vt.  328,  It  is 
stated  that  the  release  of  one  on  the  receipt  of 
part  satisfaction  for  the  tort,  where  it  is  ex- 
pressed in  the  release  that  the  sum  paid  is  re- 
ceived only  In  part  satisfaction,  will  not  ope- 
rate to  bar  the  injured  party  from  pursuing  the 
ether  joint  tort  feasors  for  so  much  of  the 
tort  as  remains  unsatisfied. 

lY.  Covenants   not   to   sue,  and  releases   con- 
strued as  covenants. 

As  Is  stated  In  Schramm  v.  Brooklyn  Heights 
R.  Co.  35  App.  Div.  334,  54  N.  Y.  Supp.  945, 
if  plaintiff  does  it  In  the  right  way,  he  may  dis- 
charge one  of  several  joint  tort  feasors  with- 
ont  losing  his  claim  against  the  rest,  as  by  a 
covenant  not  to  sue  which  does  not  operate  as 
a  release  except  In  favor  of  the  party  to  whom 
it  is  given. 

And  In  Miller  v.  Beck,  108  Iowa,  575,  79  N. 
W.  344,  it  Is  said  that  if  it  is  the  apparent  in- 
tention not  to  release  or  discharge  the  debt, 
bat  to  relieve  only  the  one  from  liability,  such 
a  if  lease  is  held  to  be  a  covenant  not  to  sue, 
and  the  others  remain  liable. 

Prior  to  the  commencement  of  an  action  ft>r 
trespass  and  for  cutting  and  carrying  awjy 
timber,  plaintiff,  In  consideration  of  a  cerlaii 
snm  much  less  than  the  value  of  the  timber, 
agreed  not  to  sue  one  of  the  tort  feasors, 
wherefore  It  was  held  that  the  agreement  was 
not  In  fall  satisfaction  of  the  injury  sustained, 
and  that  It  was  not  plalntifTs  intention  to  re- 
leaw  the  other  Joint  trespasser  from  liability, 
and  therefore  they  were  discharged  only  pro 
lanto.  Ellis  v.  Esson,  50  Wis.  138,  86  Am. 
Rep.  830,  6  N.  W.  518.     (See  supra.  III.  c.) 

In  Bishop  ▼.  McGillls.  82  Wis.  126,  51  N. 
W.  1075,  the  court,  while  deciding  that  the  bar 
ralKd  by  the  statute  of  limitations  In  favor 
of  one  joint  tort  feasor  Is  not  available  as  a 
defense  to  the  other,  says,  by  way  of  obiter 
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dictum,  and  citing  Ellis  v.  Esson,  50  Wis.  638, 
36  Am.  Rep.  830,  6  N.  W.  518,  that  plaintiff 
may  agi-ee,  for  a  confiiderntion,  not  to  sue  one, 
and  may  still  maintain  an  action  against  the 
other  tort  feasors,  unless  he  has  executed  a 
technical  discharge  under  seal,  or  received 
some  consideration  as  an  accord  and  satisfac- 
tion for  the  whole  injury ;  and,  as  one  may  be 
thus  discharged  by  act  of  the  party  with- 
out discharging  the  remainder,  It  did  not  seem 
reasonable  to  the  court  that  the  discharge  of 
one  by  mere  operation  of  law  discharges  the 
other. 

I'ogel  V.  Meilko,  GO  Wis?.  248.  18  N.  W.  927, 
follows  Ellis  V.  Esson,  .^^O  Wis.  I.IS.  36  Am. 
Rep.  830,  6  N.  W.  Til 8,  and  holds  that  the  re- 
ceipt of  money  from  one.  with  an  agreement 
not  to  prosecute  him,  discharges  the  others 
only  when  such  money  la  received  as  an  accord 
and  satisfaction  for  the  whole  Injury;  but 
where  it  is  received  only  as  part  satisfaction, 
it  discharges  the  others  only  pro  tanto. 

A  leading  caso  in  point  Is  Chicago  v.  Bab- 
cock,  143  111.  358,  32  N.  E.  271,  In  which  the 
court  states  as  follows :  '*The  pending  suit 
against  LeCardi  was  dismissed,  and  a  written 
agreement  was  signed  that  no  action  should  be 
begun  against  LeCardi  by  appellee.  This,  on 
Its  face,  was  simply  an  agreement  or  covenant 
not  to  sue.  The  legal  effect  of  such  a  covenant 
Is  not  the  same  as  that  of  a  release.  A  cove- 
nant not  to  sue  a  sole  tort  feasor  is,  to  avoid 
circuity  of  action,  considered  in  law  a  dis- 
charge, and  a  bar  to  an  action  against  such 
tort  feasor.  But  the  rule  Is  otherwise  where 
there  are  two  or  more  tort  feasors,  and  the 
covenant  Is  with  one  of  them  not  to  sue  him. 
In  such  case  the  covenant  does  not  operate  as 
a  release  of  either  the  covenantee  or  the  ot>i  r 
tort  feasors,  but  the  former  must  resort  t.»  1  ..-^ 
suit  for  breach  of  the  covenant,  and  thr  l.itir 
cannot  invoke  the  covenant  as  a  bar  to  '  ue  ac- 
tion against   them." 

In  Chicago  v.  Smith,  05  111.  App.  340,  a  writ- 
ten, signed  agn'pment  that  no  acti(m  would  be 
hegun  aj?alnst  part  of  the  tort  f feasors  by  rea- 
.son  of  any  matters  existing  at  said  date,  and 
stated  to  be  given  for  a  good  consideration, 
was  held  to  be  simply  an  agreement  or  cove- 
nant not  to  sue,  and  did  not  bar  the  action 
against  the  other  tort  feasors:  citing  and  fol- 
lowing Chicago  v.  Babcock,  143  111.  358,  32  N. 
K.  271. 

And  though  a  covenant  not  to  sue  or  assert 
a  claim,  or  in  any  manner  hold  liable  one  joint 
debtor  or  trespasser,  operates  between  the  Im- 
mediate parties,  it  does  not  extend  to  the  oth- 
ers.    Bailey  v.  Berry  (Ohio)  8  Am.  It,  Reg.  N. 
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Co.  V.  Sullivan,  21  Colo.  302,  41  Pac.  501, 
it  was  held  that,  where  two  railroad  com- 
panies were  jointly  liable  for  injuiy  to  a 
person,  a  release  by  such  person  of  his  right 
of  action  against  one  of  the  companies  also 
released  the  other.  The  following  cases  are 
also  directly  to  the  same  point,  and  strongly 
support  the  same  rule:  Tompkins  v.  Clay 
Street  R.  Co.  66  Cal.  163,  4  Pac.  1165;  Qoss 
V.  Ellison,  136  Mass.  503 ;  Donaldson  v.  Car- 
michael,  102  Ga.  40,  29  S.  E.  135. 

It  is  urged  that  the  release  in  the  case  at 
bar  amounts  to  no  more  than  an  acknowl- 
edgment of  partial  satisfaction  of  the  en- 
tire demand,  and  that  this  is  made  clear 
by  the  reservation  of  a  right  to  make  fur^ 
tner  demand  of  appellant,  which  appears  at 
the  conclusion  of  the  written  instrument 
set  out  above;  in  other  words,  it  is  insisted 
that  the  parties  to  that  agreement  did  not 


intend  it  to  be  a  release  of  appellant.  As 
we  have  seen,  however,  they  did  intend  it  to 
be  a  release  of  appellant's  joint  tort  feasor. 
Respondent's  counsel  frankly  concede  that 
there  is  conflict  of  authority  upon  this  sub- 
ject, but  insist  that  the  construction  placed 
upon  the  release  in  question  by  the  superior 
court  is  the  reasonable  one  in  order  to  give 
effect  to  the  intention  of  the  parties.  The 
following  cases,  however,  not  only  support 
those  already  cited,  but  further  hold  that 
in  an  actiou  to  recover  for  a  joint  tort,  if 
the  plaintiff  shall  receive  money  in  satis- 
faction of  the  wrong  done  him  by  one  party, 
it  is  a  satisfaction  as  to  all,  and  they  are 
thereby  discharged  of  all  liability  to  plain- 
tiff, whether  the  parties  to  the  relea?ae 
agreement  intended  it  to  so  operate  or  not. 
See  Broicn  v.  Kencheloe,  3  Coldw.  192;  El- 
lis V.  Bitzer,  2  Ohio,  89,  15  Am.  Dec.  534; 


S.  y;0;  Irvine  v.  Milbank,  15  Abb.  Pr.  N.  S. 
378,  Affirmed  In  56  N.  Y.  635   (supra.  III.  c). 

The  same  rule  Is  laid  down  In  Bloss  v.  Ply- 
male,  3  W.  Va.  393,  100  Am.  Dec.  752,  which 
further  holds  that  a  receipt  given  to  a  Joint 
tort  feasor  for  a  sum  of  money  "in  full  of  all 
dues,  debts,  and  demands  up  to  this  day  and 
date"  Is  not  a  release,  but  can  only  be  regarded 
as  a  covenant  not  to  sue  the  said  Joint  tort 
feasor,  and  as  a  receipt  of  said  sum,  which  the 
Jury  may  deduct  from  their  flnding  as  to  the 
amount  of  damages  {supra.  III.  c). 

See  Matthews  v.  Chicopee  Mfg.  Co.  3  Robt. 
711,  supra.  III.  b,  c. 

In  Arnatt  v.  Missouri  P.  R.  Co.  64  Mo.  App. 
368,  the  court,  In  holding  that  a  written  in- 
strument given  to  one  of  the  Joint  tort  feasors 
was  no  more  than  a  covenant  not  to  sue,  and 
did  not  operate  to  release  the  other  tort  feasor, 
states  that  the  great  weight  of  authority  is 
to  the  effect  that  a  covenant  not  to  sue  one  of 
several  wrongdoers  Is  no  bar  to  an  action 
against  the  other  so  long  as  there  has  been  no 
complete  satisfaction. 

The  party  injured,  in  Snow  v.  Chandler,  10 
N.  H.  92,  84  Am.  Dec.  140,  received  a  certain 
sum  from  one  of  the  Joint  tort  feasors  upon 
the  condition  that  If  he  should  afterwards  de- 
cide to  prosecute  him  he  could  do  so  by  return- 
ing the  money ;  at  the  same  time  he  declared 
that  he  would  not  settle  with  the  other  one 
for  a  very  much  larger  sum.  The  court  held 
that  this  agreement  was  a  covenant  not  to  sue, 
and  under  the  same  principle  that  a  covenant 
not  to  sue  one  of  several  debtors  will  not  ope- 
rate to  discharge  all  the  debtors  because  it 
cannot  be  inferred  from  such  a  covenant  that 
it  was  the  Intention  to  discharge  the  debt,  so, 
also,  a  covenant  not  to  sue  one  of  two  Joint 
trespassers  does  not  operate  as  a  discharge  of 
the  other  trespasser,  because  it  cannot  be  in- 
ferred from  such  a  covenant  that  it  was  the 
Intention  to  discharge  the  claim  of  damages. 

In  Duels  V.  Mayeu  [1892]  2  Q.  B.  511,  plain- 
tiT,  In  consideration  of  a  certain  sum,  gave  one 
of  the  Joint  tort  feasors  a  receipt  In  full  dis- 
charge of  his  personal  liability  for  the  wrong, 
but  stating  that  it  should  be  without  preju- 
dice to  his  claim  against  the  other  Joint  tort 
feasor.  The  court  held  that  If  the  apparent 
intentions  of  the  parties  were  carried  out  the 
agreement  must  be  held  to  be  a  covenant  not 
to  sue  merely,  and  not  a  release  of  the  Joint 
cause  of  action. 

And  Chamberlin  v.  Murphy,  41  Vt.  110, 
holds  that  where  a  written  instrument  recites 
the  receipt  of  a  certain  sum  not  in  the  settle- 
ment of  the  cause  of  action,  but  merely  agree- 
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ing  to  prosecute  that  particular  Joint  tres- 
passer no  further.  It  will  only  reduce  the  re- 
covery pro  ianto  (supra^  III.  b). 

In  O'Shea  v.  New  York.  C.  &  St.  L.  R.  Co. 
44  C.  C.  A.  601,  103  Fed.  563  (Bupra,  II.  a,  b). 
on  account  of  the  words  "covenant  never  to- 
sue"  in  an  Instrument  under  seal,  the  court 
held  that  the  question  was  raised  whether  the 
Instrument  was  designed  by  the  parties  to  be 
a  full  satisfaction  for  the  Injury,  and  that 
parol  evidence  might  be  admitted  to  show  the 
real  intention  of  the  parties. 

V.  Accord  and  satisfaction^ 

a.  In  generoL 

It  Is  said  In  Bailey  v.  Berry  (Ohio)  8  Am.  li. 
Reg.  N.  S.  270,  that  an  accord  and  saNsfactlon 
with  one  Joint  tort  feasor  has  the  same  eflTect 
as  a  technical  release. 

In  Snyder  v.  Witt,  99  Tenn.  618,  42  S.  W. 
441,  where  plaintiff  had  sued  a  Joint  wrong- 
doer and  received  from  him  a  sum  of  money  in 
full  payment  and  satisfaction  of  the  Injuries 
sustained,  it  was  held  that,  as  an  accord  and 
satisfaction  of  the  injury  from  one  Joint  wrong- 
doer is  a  discharge  of  all  the  others,  so  such 
settlement,  if  pleaded  by  the  other  tort  feasor 
in  an  action  against  him,  will  be  a  bar  to  such 
action,  although  he  did  not  by  his  plea  admit 
that  he  committed  the  wrong. 

After  Judgment  was  obtained  In  an  action  of 
forcible  entry  and  detainer  against  two  Joint 
tort  feasors,  plaintiff  purchsBed  the  property 
from  one  of  them,  paying  much  less  than  Its- 
value,  and  guaranteed  him  against  any  liabil- 
ity under  the  Judgment  upon  his  agreement  not 
to  appeal.  Upon  these  facts  the  other  tort 
feasor  applied  for  entry  of  satisfaction  upon 
the  Judgment  as  to  him,  and  for  Injunctk»n, 
which  was  granted  on  the  ground  that  the 
facts  showed  an  accord  and  satisfaction  of  the 
Judgment.     Ransom  v.  Parish,  4  Cal.  386. 

It  is  held  In  Gould  v.  Gould,  4  N.  H.  173,  an 
action  for  Joint  trespass,  that  taking  one  of 
the  Judgment  debtors  In  execution  by  a  Judg- 
ment creditor,  and  then  voluntarily  discharge 
lug  him,  is  in  law  a  release  of  the  debt  with  re- 
spect to  both. 

In  an  action  against  several  persons  for 
Joint  trespass  it  was  held.  In  Brown  v.  Kench- 
eloe, 3  Coldw.  192,  that  if  plaintiff  received 
money  In  satisfaction  of  the  wrong  done  him. 
from  one.  It  was  a  satisfaction  as  t0  all  the 
defendants. 

If  the  damages  are  uncertain,  accord  and 
satisfaction  before  Judgment  by  one  of  the  sev- 
eral joint  wrongdoers,  Is  satisfaction  as  to  alU 
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Ayer  v.  Aahmead,  31  Coxm.  447,  83  Am.  Dec, 
154;  Mitchell  v.  Allen,  25  Hun,  543;  Gun- 
iher  y.  Lee,  45  Md.  60,  24  Am.  Rep.  504.  In 
the  cases  last  cited  there  were  reservations 
to  the  effect  that,  notwithstanding  the  re- 
lease of  one,  others  who  were  jointly  liable 
should  not  be  thereby  released;  but  in  each 
instance  it  was  held  that  the  release  of  one 
operated  in  law  to  release  all.  Referring 
to  a  release  with  such  a  reservation,  the 
opinion  in  Ellis  v.  Bitzer,  2  Ohio,  at  page 
93,  15  Am.  Dec.  537^  makes  the  following 
<^servation:  "It  can  make  no  difference 
that  it  was  part  of  the  agreement  between 
the  plaintiff's  agent  and  Williams  and  Ad- 
kins  that  the  giving  and  receiving  the  note 
mentioned  in  the  pleas  was  not  to  be  a  sat- 
isfaction for  the  other  trespassers.  Each 
joint  trespasser  being  liable  to  the  extent  of 
the  injury  done  by  all,  it  follows  as  a  nec- 


essary conse<]uence  that  satisfaction  made 
by  one  for  his  liability  operates  as  a  satis- 
faction for  the  whole  trespass,  and  a  dis- 
charge of  all  concerned.  Williams  and  Ad- 
kins  could  make  no  agreement  impairing 
tlie  legal  rights  of  the  defendants,  nor  cede 
to  the  Dlaintiff  the  privilege  these  defend- 
ants had  of  availing  themselves  of  any  mat- 
ter forming  a  legal  defense  to  this  action. 
The  accord  and  satisfaction  mentioned  in 
the  third  plea  operated  in  law  as  a  dis- 
charge of  these  defendants  from  liability  for 
the  injury  complained  of  by  the  plaintiff, 
and  it  was  not  in  the  power  of  other  per- 
sons to  deprive  them,  by  any  agreement  of 
theirs,  of  the  benefit  of  this  legal  dis- 
charge." In  Gunther  v.  Lee,  46  Md.  60,  24 
Am.  Rep.  604,  the  release  was  under  seal, 
and  it  was  held  that  the  proviso  in  the  re- 
lease by  which  the  right  to  recover  for  the 


Wardell  T.  McConnell,  25  Neb.  558,  41  N.  W. 
548. 

Sov  In  Schramm  t.  Brooklyn  Heights  R.  Co. 
35  App.  Dlv.  334,  54  N.  Y.  Supp.  945.  the  court 
states  that  where  the  damages  are  unliquidated 
any  sum  received  in  settlement  from  one  would 
operate  as  a  satisfaction  as  to  all. 

And  it  matters  not  whether  the  payment 
made  was  In  a  large  or  small  amount.  If  it 
was  accepted  in  satisfaction  of  the  cause  of 
action  against  the  one,  it  is  in  law  a  satisfac- 
tion of  the  claim  against  them  all.  Chetwood 
T.  California  Nat.  Bank,  113  Cal.  414,  45  Pac. 
704. 

Where  trespass  was  committed  by  two 
jointly,  a  plea  that  one  of  them  bad  abated  a 
<:ertain  sum  due  to  her  from  the  father  of  the 
Injured  party  in  satisfaction  of  stild  trespass 
vas  h<>ld  bad,  but  only  on  the  ground  of  indefl- 
niteness  as  to  the  manner  of  abatement.  Uill- 
man  t.  Uncles,  Skinner,  391. 

The  accpptance  of  satisfaction  from  a,  master. 
fa  a  defense  to  an  action  ligalnst  a  servant  for 
the  same  wrong,  and  it  is  immaterial  whether 
the  servant  gave  his  consent  to  such  settle- 
ment or  not.  Thurman  v.  Wild,  11.  Ad.  &  El. 
453,  3  Perry  &  D.  489. 

"If  there  be  neither  a  recovery  against  one 
of  the  trespassers,  nor  a  release  to  one  of  them, 
and  it  be  a  matter  of  doubt  whether  the  plain- 
tiff has  settled  with  one  of  them,  it  should  be 
left,  like  every  other  fact,  to  the  Jury."  Knox 
V.  Work,  Browne  (Pa.)  101.  The  evidence 
here  showed  that  after  action  was  commenced 
one  of  the  tort  feasors  paid  the  party  injured 
a  mim  of  money,  but  whether  It  was  paid  iu 
settlement  of  the  injury  or  in  payment  of  costs 
in  the  action  was  a  matter  of  doubt,  and  so 
left  to  the  Jury. 

In  Dufresne  v.  Hutchinson,  3  Taunt.  117, 
after  the  party  Injured  bad  commenced  an  ac- 
tion against  three  tort  feasors  Jointly,  he  ac- 
cepted a  sum  of  money  from  two  of  them,  and 
dropped  the  action  against  them,  commencing 
anew  against  the  others.  There  was  some 
qaestion  as  to  the  form  of  the  first  action,  but 
the  court  said  that  If  it  were  trover.  It  would 
be  a  question  whether  the  discharge  made  to 
^ne  tort  feasor  would  not  be  a  release  to  all. 

But  an  accord.  In  order  to  operate  as  a  bar, 
mast  have  been  executed  In  fact,  according  to 
Its  terms,  and  the  authorities  are  not  agreed 
as  to  whether  an  accord  with  a  tender  of  satis- 
faction is  sufficient,  without  acceptance,  some 
holding  that  a  tender  of  performance  is  suf- 
tcient.  But  If  the  accord  be  to  accept  a  less 
4eQm  than  the  debt,  there  must  be  an  actual 
acceptance  In  order  to  constitute  a  defense,  and 
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a   mere  tender   is  not   sufficient.     McGehee   v. 
Shafer,  15  Tex.  198. 

To  the  same  effect  is  Ballard  v.  Noaks,  2 
Ark.  45,  which  holds  that,  although  satisfac- 
tion may  have  been  agreed  upon,  still  It  will 
be  no  valid  bar  until  it  has  been  actually  re- 
ceived, and  that  In  general  It  should  be  an 
executed,  not  an  executory,  contract,  but  if 
executory,  then,  in  order  to  make  it  obligatory, 
its  conditions  must  be  strictly  performed. 

At  first  glance  Ellis  v.  Bitzer,  2  Ohio,  89,  15 
Am.  Dec.  534,  seems  to  be  a  variation  of  the 
rule,  but  it  is  perhaps  a  more  than  ordinarily 
strict  application  of  It.  Ilere,  plaintiff,  in  con- 
sideration of  an  agreement  to  prosecute  two  of 
the  Joint  tort  feasors  no  farther,  received  their 
note  for  a  certain  sum,  which,  however,  was 
not  paid,  amf  it  was  offered  upon  the  trial  for 
cancelation.  The  court  recognizes  the  rule  , 
that  accord  without  satisfaction  is  not  good, 
but  states  that  in  this  case  plaintiff  agreed  to 
accept  the  note  of  two  of  the  Joint  tort  feasors 
for  a  specifled  sum  In  discharge  of  their  liabil- 
ity for  the  trespass,  and  their  discharge  was 
immediate  upon  giving  of  the  note,  and  did  not 
depend  upon  payment  of  the  money ;  and  there- 
fore that  this  was  such  an  accord  and  satisfac- 
tion as  would  operate  to  discharge  all  the  other 
Joint  tort  feasors,  although  the  note  was  never 
paid. 

b.  Partial  satisfaction. 

Settlement  by  one  tort  feasor  for  one  half 
of  the  property  converted  will  not  prevent  a 
recovery  for  the  other  half  from  a  Joint  tort 
feasor.     McCrillls  v.  Hawes,  38  Me.  566. 

And  where,  after  the  party  injured  had  ob- 
tained Judgment  by  default  against  one  of  the 
Joint  tort  feasors,  be  settled  with  the  other 
one,  he  will  be  entitled  to  recover  of  the  de- 
faulted defendant  the  difference  between  the 
full  amount  of  damages,  where  they  are  thus 
known,  and  the  amount  received  from  the  other 
tort  feasor  for  his  personal  discharge.  Ueyer 
Bros.  V.  Carr,  6  R.  I.  46. 

In  Ellis  V.  Esson,  50  Wis.  138,  36  Am.  Rep. 
830,  6  N.  \V.  518,  the  court  recognizes  the  doc- 
trine that  where  the  damages  are  the  subject 
of  proof  and  computation,  if  it  appears  that 
the  money  was  not  received  in  full  satisfac- 
tion, it  is  only  pro  tan  to  a  bar  to  an  action 
against  the  other  wrongdoer,  but  where  the 
damages  are  not  the  subject  of  proof  and  com- 
putation, as  assault  and  battery,  libel,  false 
imprisonment,  and  cases  of  that  nature,  there 
is  some  conflict  as  to  the  application  of  the 
above  principle.     (See  supra.  III.  c,  IV.) 
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same  injury  against  others  was  attempted 
to  be  preserved  was  void,  as  being  repug- 
nant to  the  legal  effect  and  operation  of  the 
release  itself.  It  is  generally  held  that  a 
release  under  seal  given  to  one  shall  have 
the  effect  to  discharge  all,  whether  the  re- 
lease shows  upon  its  face  a  payment  in  sat- 
isfaction or  not,  the  reason  for  the  rule  be- 
ing that  the  solemnity  of  the  seal  imports 
a  consideration  and  satisfaction.  The  re- 
lease in  the  case  at  bar,  however,  shows 
upon  its  face  a  payment  and  satisfaction. 
Moreover,  by  statute  in  this  state,  the  use 
of  private  seals  is  abolished,  and  it  is  pro- 
vided that  ''the  addition  of  a  private  seal  to 
any  such  instrument  or  contract  in  writing 
hereafter  made  shall  not  affect  its  validity 
or  legality  in  any  respect."  1  Ballinger's 
Anno.  Codes  &  Statutes,  §  4623. 

We  will  now  refer  to  cases  cited  by  re- 


spondent. In  Chamherlin  v.  Murphy,  41 
Vt.  110,  a  release  was  pleaded  which  had 
been  given  one  of  the  joint  tort  feasors 
pending  an  action  for  the  tort.  The  reli'a«,e 
acknowledged  payment  of  $65  "in  settle- 
ment so  far  as  said  Simonds'  estate  is  con- 
cerned, only,  of  a  suit  in  favor  of  Mary  E. 
Gray  and  her  husband  against  said  Si- 
monds, and  not  in  settlement  of  the  cause 
of  action  for  which  said  suit  was  brought; 
and  she  rescr\'es  the  right  to  prosecute  any 
other  parties  to  said  trespass,  and  this  set- 
tlement is  not  to  affect  the  same.  The  suit 
now  pending  against  said  Simonds  is  to  be 
entered  discontinued  without  costs  to  either 
party."  It  will  be  observed  that  the  writ- 
ing expressly  stated  that  it  was  in  settle- 
ment of  that  suit,  but  not  of  the  cause  of 
action  for  which  the  suit  was  brought.  The 
consideration  was  that  the  particular  suit 


And  in  Arnett  v.  Missouri  P.  R.  Co.  64  Mo. 
App.  368,  the  court  states  that  where  the  dam- 
ages are  wholly  conjectural,  the  receipt  of  any 
consideration  by  the  Injured  party  will  be 
deemed  a  full  satisfaction ;  but  the  facts 
showed  that  the  damages  suffered  by  the  plain- 
tiff were,  at  least  in  part,  subject  to  definite 
ascertainment,  and  therefore  the  court  held 
that  he  might  receive  part  satisfaction  from 
one  of  those  who  had  Injured  him,  without 
barring  himself  of  the  right  to  recover  the  bal- 
ance of  the  others,  allowing  what  he  had  al- 
ready received  as  payment  pro  tanto.  (See 
$upra,  IV.) 

A  cause  of  action  against  two  or  more  de- 
fendaiits,  founded  on  a  tort,  when  reduced  to 
judgment,  becomes,  as  to  all  of  the  parties 
against  whom  Judgment  has  been  obtained,  u 
Joint  indebtedness,  which  may  be  compromised 
and  discharged  as  to  one  of  them  under  chap. 
75,  Gen.  Stat.  1889,  without  releasing  the  oth- 
ers from  liability  for  the  unpaid  balance  of  the 
Judgment.  Missouri,  K.  &  T.  K.  Co.  v.  Haber, 
56  Kan.  717,  44  Pac.  619. 

This  decision  is  very  similar  to  Meixell  v. 
Klrkpatiick,  29  Kan.  684,  which  holds  the 
same  under  Comp.  Laws  1879,  chap.  75,  the 
court  stating :  "Of  course,  one  full  payment 
by  either  debtor  discharges  the  entire  debt,  but 
a  compromise  with  one  operates  only  as  satis- 
faction pro  tanto  of  the  claim  against  the 
other." 

In  Pogel  V.  Meillce,  60  Wis.  248,  18  N.  W. 
927,  tlie  court  states  that  where  money  is  re- 
ceived only  as  part  satisfaction  from  oue  Joint 
tort  feasor  it  discharges  the  others  only  pro 
tanto.  This  was  an  action  of  trespass  quare 
clausum  for  fishing  on  plaintiff's  land,  and  the 
court  affirmed  a  Judgment  against  one  of  the 
Joint  tort  feasors  where  the  facts  showed  that 
plaintiff  had  commenced  actions  against  both, 
but  had  settled  the  action  against  the  other, 
and  released  him  from  all  further  liability  for 
the  trespass.     (See  supra,  IV.) 

In  Chicago  &  E.  I.  R.  Co.  v.  Hines,  82  III. 
App.  488,  plaintiff  accepted  money  from  one  of 
the  joint  tort  feasors,  for  the  time  he  had  lost 
by  an  Injury,  his  doctor's  bill,  and  $500  in 
addition,  but  did  not  execute  any  release.  The 
court  held  that  this  was  insufficient  to  estab- 
lish an  accord  and  satisfaction,  but  that  such 
payments  must  be  applied  in  reduction  of  the 
claim  against  the  other  company. 

And  In  Bailey  v.  Berry  (Ohio)  8  Am.  L. 
Rpjr.  N.  S.  270,  the  court  states,  at  p.  277 : 
"it  follows,  then,  if  the  damages  are  satisfied 
in  part,  by  payment,  or  compromise  with  some 
of  rhp  defendants,  the  plaintiff  may  still  pro- 
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ceed  against  those  who  remain  on  the  record ; 
and  we  hold  it  was  the  duty  of  the  Judge 
.  .  .  to  have  instructed  the  Jury,  as  he  did, 
to  deduct  in  their  finding  whatever  sum  the 
plaintiff  has  already  received  on  account  of  his 
alleged  injuries,  from  the  parties  who  were 
afterwards  dismissed." 

This  doctrine  Is  recognized  in  Miller  t.  Beck, 
108  Iowa,  575,  79  N.  W.  344,  by  the  court  stat- 
Ing  that  part  payment  of  a  claim  for  damages 
by  one  Joint  wrongdoer.  If  understood  to  be  in 
part  satisfaction,  is  not  a  release  in  full,  but 
only  pro  tanto.     (See  supra,  IV.) 

Also,  in  Bloss  v.  Plymale,  3  W.  Va,  393.  100 
Am.  Dec.  752,  where  the  court  states  that  if 
the  damages  are  satisfied  In  part  by  payment 
or  compromise  with  some  of  the  defendants, 
plaintiff  may  still  proceed  against  those  who 
remain  In  the  record,  but  what  he  has  already 
received  should  be  deducted  from  his  claim 
against   those   remaining.     (See  supra,    IV.) 

Also,  in  Sloan  v.  Herrick,  49  Vt.  328.  where 
it  Is  held  that  the  release  of  .one  Joint  tore 
feasor  on  the  receipt  of  part  satisfaction  for 
the  tort.  If  It  Is  expressed  In  the  release  that 
the  sum  paid  is  only  in  part  satisfaction,  will 
not  operate  to  bar  the  action  against  the  other 
joint  tort  feasor.      (See  supra.  III.  c.) 

And  a  partial  payment  by  a  cotr<?Rr'ass<^r 
avails  BO  far  only  for  the  other  tresp:  ^sor » 
benefit.  Snow  v.  Chandler,  10  N.  H,  9 J,  -i 
Am.  Dec.  140.     (See  supra,  IV.) 

Also,  If  plaintiffs  have  not  been  fully  >:i5- 
fied  for  the  wrong  done  them,  a  tort  feasor  lU 
only  Insist  that  whatever  his  co trespass'* i  .as 
done  toward  satisfaction  shall  apply  pro  t>  f'>, 
and  he  Is  liable  for  the  balance.  Chamb'.an 
V.  Murphy,  41  Vt.  110.     (See  supra,  IV.) 

Miller  v.  Fenton,  11  Paige,  20,  holds  that  all 
that  could  be  claimed  on  account  of  a  settle- 
ment by  a  receiver  of  a  bank  with  one  guilty 
of  fraudulently  withdrawing  funds  would  be  to 
have  the  actual  value  of  the  property  which 
was  transferred  to  the  receiver  applied  In  re- 
duction of  the  amount  chargeable  against  a  co- 
tort  feasor  who  was  guilty,  Jointly  with  the 
other,  for  the  fraud.     (See  supra.  III.  b.) 

Where  an  attorney  acted  for  a  client  in  pro- 
curing a  fraudulent  loan,  and  afterwards  con- 
fessed Judgment  and  paid  plaintiff  a  certain 
amount  thereon  In  settlement  of  damages  for 
the  fraud,  if  the  evidence  showed  his  partici- 
pation in  and  knowledge  of  the  fraud  of  his 
clients  in  procuring  the  loan,  the  payments  so 
made  by  him  should  be  allowed  in  diminution 
of  the  damages,  in  an  action  subsequently 
brought  against  a  surety  of  the  client  for  the 
reason    that   a   partial    satisfaction   by  one  of 
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then  pending  was  to  be  simply  discontinued 
as  to  the  one  party,  -but  the  ri*(ht  to  pur- 
sue the  cause  of  action  was  expressly  re- 
tained. The  court  held  the  legal  efTect  of 
the  instrument  to  be,  not  a  release  of  the 
cause  of  action,  but  simply  a  covenant  not 
to  sue  the  one  party,  and  that  it  was,  there- 
fore, not  a  discharge  and  satisfaction.  By 
way  of  distinguishing  that  case  it  will  be 
observed  that  nothing  was  said  about  releas- 
ing and  discharging  from  any  and  all  claims 
for  damages,  as  was  done  in  the  case  at 
bar;  that  it  was  only  in  settlement  of  the 
suit  then  pending,  and,  as  the  court  ob- 
served, was  "not  in  settlement  of  the  cause 
of  action."  In  Sloan  v.  Herrick,  49  Vt. 
327,  a  suit  against  one  joint  tort  feasor  waa 
discontinued  without  costs,  but  no  satisfac- 
tion for  the  tort  was  received.  It  was  held 
to  be  no  bar  to  an  action  against  the  other. 


for  the  reason  that,  no  satisfaction  having 
been  made,  the  plaintiff  could  pursue  either 
until  satisfaction  was  received.  In  Duck  v. 
Mayeu  [1892]  2  Q.  B.  511,  a  receipt  was 
given  to  one  for  the  payment  of  a  certain 
sum,  with  the  reservation  that  it  was  with- 
out prejudice  to  the  claim  against  another. 
It  was  held  that,  as  it  appeared  the  parties 
did  not  intend  it  for  a  release,  the  effect 
was  that  it  became  a  covenant  not  .to  sue, 
and  was  not  a  release.  The  above — ^an  Eng- 
lish case — ^would  seem  to  support  respond- 
ent's contention  that  the  instrument  under 
discussion  in  the  case  at  bar  is  not  a  re- 
lease, but  is  a  covenant  not  to  sue.  The 
case  of  Ellis  v.  Esson,  60  Wis.  138,  36  Am. 
Rep.  830,  6  N.  W.  518,  upon  first  reading 
appears  to  support  respondent's  contention; 
but  upon  careful  reading  it  will  be  observed 
that    the    damages    sought   were    for    the 


several  wrongdoers  is  a  satisfaction  pro  tanto 
as  to  all.  Merchants'  Bank  v.  Curtiss,  37 
Barb.  317. 

Knapp  V.  Roche*  94  N.  Y.  334,  holds  that  evi- 
dence of  partial  satisfaction  by  one  of  the 
wrongdoers  for  the  damages  occasioned  by  the 
joint  wrongful  act  of  both  Is  proper  In  mitiga- 
tion of  damages. 

And  plaintiff  does  not  waive  the  tort  as  to 
one  tort  feasor  and  ratify  the  implied  sale 
made  to  the  other  by  receiving  from  that  other 
a  part  of  the  damages  he  has  sustained  by  the 
conversion.  Boyles  v.  Knight,  123  Ala.  289, 
26  So.  939. 

To  the  same  effect  is  Horseley  v.  Turner,  5 
Tex.  Civ.  App.  341.  23  S.  W.  1115.  holding 
that  the  right  of  the  owner  to  hold  one  of  the 
Joint  tort  feasors  responsible  could  not  be 
talcen  away  by  his  accepting  a  part  of  the  pro- 
ceeds of  property  wrongfully  converted,  from 
the  attorney  of  the  other  Joint  tort  feasor. 
This  decision  Is  placed  on  the  ground  that  such 
an  acceptance  is  in  no  case  a  ratification  of  the 
conversion  of  the  property. 

In  Bowman  v.  Davis,  13  Colo.  297,  22  Pac. 
507,  there  was  a  wrongful  levy  by  Joint  tres- 
passers on  personal  property,  a  part  of  which 
plaintiff  pointed  out  as  being  covered  by  a 
valid  chattel  mortgage,  and  such  part  was 
tamed  over  to  the  assignee  of  the  mortgagee, 
and  plaintiff  was  given  credit  for  the  same 
Qpon  said  mortgage  debt;  wherefore  the  court 
held  that  while  plaintiff  might  recover  dam- 
ages for  the  trespass,  and  also  the  value  of  the 
goods  taken  if  the  levy  was  wrongful,  never- 
theless she  could  not  recover  for  that  part  of 
the  goods  so  delivered  to  the  assignee  of  the 
mortgagee,  and  for  which  she  had  been  given 
credit ;  that  she  could  not  receive  the  benefit 
of  the  credit  and  then  recover  the  amount  thus 
credited. 

TL  DUmUtal  or  entry  of  nolle  prosequi  OM  to 
part, 

a.  In  general. 

Generally  speaking,  the  modem  doctrine  Is, 
as  stated  in  Bloss  v.  Plymale,  3  W.  Va.  393,  100 
Am.  Dec.  752,  that  a  nolle  prosequi,  dismissal, 
or  discontinuance,  as  to  one  defendant  in  ac- 
tions es  delicto  before  Judgment  does  not  inure 
to  the  benefit  of  the  other  defendants. 

Thus,  in  Palmer  v.  Crosby,  1  Blackf.  139, 
even  after  a  Joint  plea  in  an  action  of  trespass, 
and  after  a  verdict  that  defendants  are  Jointly 
guilty.  It  is  held  that  the  plaintiff  may  enter 
a  nolle  prosequi  aa  to  some,  and  take  Judgment 
•gainst  the  others. 
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The  rule  Is  laid  down  in  Salmon  v.  Smith, 
1  Sauud.  207,  note,  that  where  any  action 
founded  on  a  tort  is  brought  against  several 
defendants,  plaintiff  may,  after  verdict,  enter 
a  nolle  prosequi  as  to  some  of  them,  and  take 
his  Judgment  against  the  rest. 

Cited  in  the  lust  decision  is  Coux  v.  Lowther. 
1  Ld.  Raym.  597,  holding  that  after  a  verdict 
against  two  defendants  plaintiff  cannot  enter 
judgment  against  one  of  them  unless  he  first 
either  enter  a  nolle  prosequi  as  to  the  other, 
or  state  upon  the  record  a  sufficient  reason 
for  omitting  him,  and  that  the  death  of  the 
party  is  a  suflicient  reason. 

Salmon  v.  Smith  is  quoted^  from  and  fol- 
lowed in  Hardy  v.  Thomas,  2*3  Miss.  544,  57 
Am.  Dec.  152,  which  decides  that  after  verdict 
plaintiff  may  enter  nolle  prosequi  as  to  some 
of  the  Joint  defendants,  and  take  his  Judgment 
against  the  rest. 

To  the  same  effect  is  Thomas  v.  Hoffman, 
22  Mich.  45,  holding  that,  in  an  action  of  tres- 
pass after  genei*al  verdict  against  several  de- 
fendants, plaintiff  may  discontinue  as  to  some 
and  enter  Judgment  against  the  others. 

The  same  rule  follows  from  the  decision  In 
Bell  V.  North,  4  Litt.  (Ky.)  133,  where  the 
Judge  remavlcs  that  it  was  not  strictly  correct 
to  take  the  Judgment  against  one  only  of  the 
defendants  who  were  found  guilty  by  the  Jury 
of  the  whole  trespass,  without  entering  a  nolle 
prosequi  as  to  the  others. 

Montgomery  Gaslight  Co.  v.  Montgomery  & 
E.  R.  Co.  86  Ala.  379,  5  So.  735,  states  that  the 
rule  at  common  law  was  that  in  actions  eat  de- 
licto the  plaintiff  could  discontinue  as  to  one 
or  more  defendants  and  maintain  his  action 
against  the  remaining  defendants  without  dis- 
continuing the  whole  suit,  and  that  this  could 
be  done  even  after  verdict,  though  all  the  de- 
fendants had  Joined  In  the  same  plea,  and  been 
found  guilty  of  the  same  tort;  the  plaintiff  be- 
ing permitted  to  enter  a  nolle  prosequi  as  to 
some  of  them,  and  take  Judgment  against  the 
rest ;  and  the  court  holds  that  this  common- 
law  rule  is  not  affected  by  S  2607  of  the  Code 
of  1888. 

And  where  a  verdict  was  returned  against 
two  Joint  tort  feasors  it  was  held,  in  Dewoody 
V.  Guertin,  13  Colo.  App.  517,  58  Pac.  794,  that 
the  case  might  bo  dismissed  as  to  one,  and 
judgment  entered  on  the  verdict  against  the 
other. 

To  the  same  effect  is  Birkel  v.  Chandler,  6 
Wash.  241,  66  Pac.  406,  holding  that  the  ver- 
dict may  be  set  aside  and  the  action  dismissed 
by  the  court  as  to  one  defendant  in  an  action 
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AVTongful  cutting  and  removal  of  timber. 
One  of  the  wrongdoers  had  paid  $200  in 
•consideration  of  an  agreement  not  to  sue 
him.  This  wis  held  not  to  be  a  bar  to  an 
action  against  the  other  for  the  amount  of 
actual  damage  unpaid,  on  the  theory  that 
the  damage  was  of  such  a  character  that 
the  full  amount  was  easily  ascertainable  by 
direct  and  positive  proof,  and  was  not  de- 
pendent upon  mere  opinion  evidence.  But, 
as  indicative  of  the  views  of  the  court  when 
applied  generally  to  the  release  of  one  joint 
tort  feasor,  the  concluding  paragraph  of  the 
opinion  states  the  following:  "Notwith- 
standing any  general  remarks  found  in  this 
opinion,  it  will  be  understood  that  the  de< 
CIS  ion  of  the  court  goes  no  further  than 
holding  that  the  facte  of  this  case  do  not 
show  a  release  of  the  defendants  from  lia- 
bility for  damages,  and  that  the  majority 
of  the  members  of  the  court  do  not  now  de- 
cide that  a  similar  agreement  made  with  one 
of  two  or  more  joint  trespassers  in  an  ac- 
tion for  an  assault  and  battery,  false  im- 
prisonment, or  similar  actions,  in  which  the 
damages  rest  mainly  in  estimation  and 
opinion,  would  not  be  a  bar  to  an  action 


against  the  others."  In  Snow  ▼.  Chandler, 
10  N.  H.  92,  34  Am.  Dec.  140,  one  party 
paid  $20,  with  the  understanding  that,  if  the 
claimant  should  at  any  time  in  the  future 
decide  to  pursue  the  joint  trespasser,  he 
might  do  so  upon  refunding  the  sum  so 
paid.  The  sum  was  not  refunded,  and  ac- 
tion was  brought  against  the  other.  It  was 
held  that  the  understanding  amounted  only 
to  a  covenant  not  to  sue  the  one  making  the 
payment,  and  that  it  was  not  a  release  of 
the  othej*.  The  case  of  Blosft  v.  Plymale,  3 
VV.  Va.  393,  100  Am.  Dec.  752,  holds  that 
a  paper  not  under  seal,  delivered  to  one 
joint  trespasser,  which  shows  upon  its  face 
that  it  was  not  the  intention  to  satisfy  and 
discharge  the  liability  of  the  other,  will  not 
work  a  discharge  of  the  other.  The  paper 
relied  upon  as  evidence  of  a  release  in  that 
case  was  as  follows:  "Received  of  John 
Jarrell,  Jr.,  seventy-five  dollars,  it  being  in 
full  of  all  -dues,  debts,  and  demands  up  to 
this  date."  The  court  held  that  an  absolute 
release  of  one  joint  trespasser  discharges  all 
the  rest  who  participated,  but  that  such  re- 
lease as  a  discharge  for  all  that  has  been 
given  to  one  only  must  be  a  technical  re- 


,cx  delicto,  and  Judgment  rendered  against  the 

.other. 

But  Cunningham  v.  Dyer,  2  T.  B.  Mon.  51, 

Isolds  that  a  Joint  verdict  against  several  tort 
feasors  being  entire  In  its  nature  cannot  be  set 
aside  as  to  some  of  the  defendants  and  Judg- 

/flient  rendered  against  the  others. 

The  dismissal  of  an  action  by  the  court 
"witliout  prejudice"  Is  not  a  bar  to  a  future 

:actloa  against'  another  person  for  the  same  in- 
jury.    Missouri,  K.  &  T.  R.  Co.  v.  McWherter, 

.59  Kan.  351,  53  Pac.  135. 

GUlen  V.  Wilson.  2  T.  B.  Mon.  11,  holds  that 
after  a  Joint  action  against  tort  feasors  is  be- 
gun, plaintiff  may  discontinue  as  to  part,  and 
proceed  as  to  the  rest  if  he  chooses. 

So,  in  Callaghan  v.  Myers,  89  III.  566,  It  Is 
stated  that  "the  practice  has  always  permitted 
the  plaintiff  In  trespass,  after  suit  brought,  at 

.any  time  before  Judgment,  to  dismiss  as  to 
either  or  any  of  the  defendants,  and  proceed 
against  the  others." 

Sella rds   v.    Zomes,    5    Bush,  91,  holds   that 

-since  the  statute  of  1836,  authorizing  several 
Judgments,  a  dismissal  or  release  of  one  or 
more  who  are  sued  cannot,  per  ae,  release  the 

.  others. 

In  Minor  v.  Mechanics*  Bank,  1  Pet.  86,  7 
L.  ed.  64,  the  court  states  as  a  test  that  nolle 
prosequi  cannot  be  legally  entered  as  to  one  of 
the  defendants,   unless   the  suit   might  origin- 

.ally  have  been  maintained  against  those  who 
remain,  and  says  that  In  this  class  are  com- 
prised all  actions  of  tort. 

The  rule  is  stated  in  Bailey  v.  Berry  (Ohio) 

-8  Am.  L.  lleg.  N.  S.  270,  that  a  nolle  prosequi, 
dismissal,  or  discontinuance  as  to  one  defend- 
ant before  Judgment  does  not  inure  to  the  bene- 
fit of  the  others^  in  a  joint  action  against  tort 
feasors. 

Likewise,  Allen  v.  Craig,  13  N.  J.  L.  294. 
holds  that  a  nolle  prosequi  may  be  entered  as 
to  any  of  the  joint  tort  feasors,  at  any  time  be- 
fore final  Judgment. 

To  the  same  elTect  is  Walsh  v.  Bishop,  3  Cro. 
Car.  243,  which  holds  that  the  entry  of  a  nolle 
prosequi  before  Judgment  as  to  one  Joint  tort 
feasor  is  in  the  nature  of  an  agreement  not  to 
proceed  against  that  one,  and  as  to  him  Is  an 
absolute  bar,  but  has  no  effect  upon  recovery 

.against  the  others. 
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In  American  Exp.  Co.  v.  Patterson,  73  Ind. 
430,  the  verdict  of  the  Jury  was  silent  as  to 
one  of  the  defendants,  whereupon,  before  en- 
tering Judgment  as  to  the  others,  plaintiff  dis- 
missed the  action  as  to  that  one.  It  was  con- 
tended that  this  was  ground  for  a  new  trial, 
but  such  contention  was  not  sustained. 

In  Chicago  v.  Babcock,  143  111.  358,  32  N.  E. 
271,  plaintiff  dismissed  as  to  one  Joint  tort 
feasor  and  continued  action  against  another, 
the  court  holding  that  in  a  suit  against  several 
Joint  tort  feasors  the  dismissal  as  to  one  does 
not  bar  the  action  against  the  other. 

A  similar  case  is  West  Chicago  Street  R.  Co. 
V.  Piper,  165  111.  325,  46  N.  E.  186,  where, 
after  action  was  pending,  plaintiff  entered  a 
dismissal  as  to  one  of  the  defendants  upon  the 
receipt  of  a  sum  of  money,  and  the  court  says: 
"Here  no  release  was  established,  nor  was 
there  any  evidence  of  an  accord  and  satisfac- 
tion. It  was  not  enough  for  the  defendant  to 
prove  merely  a  dismissal  of  the  suit  against 
the  other  tort  feasor,  but,  in  order  to  make  the 
defense  availing,  it  was  required  to  go  further, 
and  show  a  release  of  the  other  tort  feasor.** 

The  rule  and  reason  for  it  are  also  found  In 
Riley  V.  M'Gee,  1  A.  K.  Marsh.  432,  the  court 
stating  that  the  entry  of  a  nolle  prosequi  as  to 
part  of  the  defendants  after  issue  Joined,  but 
before  a  verdict  is  rendered  in  a  Joint  action 
against  tort  feasors,  will  not  operate  to  dis- 
charge the  other  defendants,  for  the  entry  of  a 
nolle  prosequi  Is  not  per  ae  evidence  that  com- 
pensation for  the  injury  has  been  received  from 
those  as  to  whom  it  is  entered. 

Two  early  P^ngllsh  cases,  Noke  v.  Ingraham. 
1  WIls.  89,  and  Dale  v.  Kyre,  1  Wils.  306,  hold 
that  in  actions  eae  delicto  plaintiff  may  enter 
a  nolle  prosequi  ae  to  any  of  the  defendants 
without  affecting  the  liability  of  the  others. 

An  almost  Identical  American  decision  Is 
Carpenter  v.  Laswell.  23  Ky.  L.  Rep.  686,  63  S. 
W.  600,  holding  that  the  discontinuance  of  the 
action  as  to  one  Joint  tort  feasor  Is  not  a  bar 
to  the  recovery  of  full  damages  against  the 
other. 

The  point  to  be  decided  in  Rodney  v.  Strode 
(1728)  Carth.  19,  was  whether,  when  the  Jury 
had  found  several  tort  feasors  guilty  In  a  joint 
action,  and  had  wrongfully  severed  the  dam- 
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lease  under  seal,  expressly  stating  the  cause 
of  action  to  be  discharged  without  condi- 
tions or  exceptions,  and  no  release  will  be 
allowed  by  implication;  and  also  held  that 
the  paper  in  question  did  not  constitute  a 
release  within  the  rule  declared.  Lovejoy 
T.  Murray,  3  Wall.  1,  18  L.  ed.  129,  holds 
that  a  judgment  against  a  joint  trespasser 
is  not  a  bar  to  an  action  against  another 
joint  trespasser  unless  the  judgment  is  sat- 
isfied; that  nothing  short  of  satisfaction  or 
its  equivalent  will  amount  to  a  good  plea  in 
bar. 

Other  cases  cited  by  respondent  relate  to 
contractual  obligations,  and  we  think  the 
above  a  fair  review  of  the  authorities  cited 
brtiring  directly  upon  the  principle  under 
discussion  here.  It  will  thus  be  seen  that 
there  is  some  conflict  in  authority,  but  we 
believe  it  is  manifest  from  the  foregoing 
that  the  decided  weight  of  authority  in  this 
country  is  to  the  effect  that  such  a  release 
as  is  shown  in  this  case  operates  to  dis- 
charge all  who  participate  in  a  joint  tort. 
It  is  true  it  has  been  held,  and  doubtless 
correctly,  that  a  mere  agreement  not  to  sue 


one  is  not  a  release  of  the  others;  but,  when 
an  injured  party  makes  an  estimate  of  the 
amount  of  damages  he  is  willing  to  receive 
from  one,  and  accepts  such  sum  with  the 
agreement  that  it  shall  fully  release  and 
discharge  the  one  making  the  payment,  we 
think  it  is  more  than  a  mere  agreement  not 
to  sue.  It  is  a  release  of  his  cause  of  action 
in  consideration  of  a  satisfaction,  and  there 
is  scarcely  any  dispute  among  the  authori- 
ties that,  where  there  is  an  absolute  release 
of  one,  it  operates  to  release  all  tort  feasors 
who  participated  in  the  same  act. 

Viewing  the  agreement  and  release  as  we 
do,  it  becomes  necessary  to  reverse  this  case, 
and,  since  the  construction  to  be  placed  upon 
the  release  lies  at  the  foundation  of  any 
right  of  recovery  under  the  issues,  it  is 
therefore  unnecessary  to  prant  a  new  trial. 

The  judgment  is  therefore  reversed  and 
the  cause  remanded  with  instructions  to  the 
lower  court  to  dismiss  the  action. 

Beavis,  Ch.  J.,  and  Fnllerton,  Whitet 
Anders,  and  Monnt,  JJ.,  concur. 


a^B,  such  error  could  be  cured  by  entering 
noL  pros,  as  to  all  but  the  one  assessed  for  the 
largest  amount,  and  recovering  such  damage 
against  him.  The  court  held  that  such  a 
course  was  proper. 

The  same  question  arose  in  HaJsey  v.  Wood- 
ruff, 0  Pick.  555,  and  it  was  held  that  plain- 
tiff might  enter  a  remittitur  as  to  the  lesser 
damages,  and  take  Judgment  against  all  who 
are  guilty  of  the  Joint  trespass  for  the  greater 
iiamages. 

But  Dougherty  v.  Dorsey,  4  Bibb,  207,  where 
the  same  question  is  decided,  holds  more  like 
Rodney  v.  Strode,  the  court  stating  that  plain- 
tiff might  take  Judgment  against  one  and  enter 
molle  prosequi  as  to  the  others,  or  by  entering 
a  remittitur  as  to  the  lesser  damages,  or  even 
withrmt  entering  a  remittitur,  might  take  Judg- 
ment for  the  greater  damage. 

Another  decision  similar  to,  and  citing,  Rod- 
ney V.  Strode,  is  Weakly  v.  Royer,  3  Watts, 
400.  holding  that^  where  the  Jury  has  severed 
the  damages,  plaintiff  has  the  right  to  elect 
for  which  of  the  sums  assessed  as  damages  he 
will  take  Judgment  against  whomsoever  of  the 
defendants  it  may  be  found,  if  he  will  at  the 
same  time  enter  a  nolle  prosequi  against  all 
the  other  defendants. 

To  the  same  effect  Is  St.  Louis,  A.  &  T.  H. 
R.  Co.  Y.  South,  43  111.  176,  92  Am.  Dec.  103, 
holdlnj^'that  where  the  Jury  assess  the  damages 
severally  in  a  Joint  action  against  tort  feasors 
the  error  may  be  cured  by  the  entry  of  a  nolle 
prosequi  before  Judgment  as  to  all  but  one,  and 
taking  Judgment  against  that  one  alone. 

Where  the  facts  showed  the  receipt  of  a  cer- 
tain sum  by  plaintiff's  attorney  from  one  of 
the  Joint  tort  feasors,  the  discontinuance  of 
the  salt  against  that  one,  and  commencement 
of  accion  against  the  other,  the  court  held  that 
the  transaction  was  merely  an  agreement  to 
dljKontinne  the  action  then  pending,  and  that 
the  consideration  was  paid  for  that  and  noth- 
ing else.  Barrett  v.  Third  Ave.  R.  Co.  45  N. 
T.  6.35. 

In  Sloan  v.  Herrlck,  49  Vt.  327,  in  an  action 
tgalnsc  two  Jointly  after  Judgment  was  ren- 
•dered  against  one  and  In  favor  of  the  other, 
piilatiff  appealed  as  to  the  latter  and  dlscon- 
tinoed  as  to  the  former  without  any  payment 


held  that  such  discontinuance  was  not  a  legal 
satisfaction  of  the  tort,  sufficient  to  bar  plain- 
tiff's right  to  prosecute  his  suit  against  the 
other,  as  the  latter's  liabiiity  was  not  in  any 
way  affected  by  plaintiff's  relinquishment  of 
the  claim  against  the  co- tort-feasor. 

Flinn  V.  Barlow,  16  111.  39,  holds  that  where 
several  are  sued  in  trespass,  and  only  one  is 
served,  that  one  may  plead  and  proceed  to 
trial,  and  plaintiff  may  at  any  time,  either  be- 
fore or  after  Judgment  against  him,  enter  a 
nonsuit  as  to  the  others,  but  that  he  cannot 
enter  a  nonsuit  as  to  that  one  after  the  Jury 
have  retired. 

And  a  Judgment  of  dismissal  in  an  action 
c«  delicto  entered  upon  a  mere  stipulation  to 
dismiss  is  not  a  bar  to  a  subsequent  action 
against  the  same  defendants  Joined  with  oth- 
ers for  the  same  cause.  Bishop  v.  McGillls,  82 
Wis.  126,  51  N.  W.  1075. 

By  analogy,  the  rule  that  In  actions  ew  de- 
licto the  entering  of  a  nolle  prosequi  as  to  one 
Is  not  regarded  as  a  retraxit  or  release,  and 
therefore  does  not  operate  upon  the  other  Joint 
tort  feasors,  is  applied  to  actions  eos  con- 
tractu when  the  parties  sever  in  their  pleas 
and  plead  matter  going  to  their  personal  dis- 
charge.    Quigley  V.  Merrltt,  4   Iowa,  475. 

But  in  United  States  v.  Linn,  1  How.  104, 
11  L.  ed.  64,  the  court  states  that  a  plaintiff 
may,  in  an  action  in  form  ex  delicto  against 
several  defendants,  enter  a  nolle  prosequi  as  to 
one  of  them  without  discharging  the  others; 
but  that  in  actions  cw  contractu  the  rule  Is 
different. 

An  early  case,  the  doctrine  of  which  has 
been  at  least  partially  overruled,  Is  Parker  ▼. 
Lawrence,  Hobart,  70,  holding  that  the  entry 
of  a  nolle  prosequi  as  to  one  before  Judgment 
discharges  the  whole  action.  A  further  state- 
ment of  the  Judge  that  if  Judgment  were  en- 
tered against  all  the  entry  of  nolle  prosequi  as 
to  one  would  discharge  all,  is  not  without  mod- 
ern indorsement.  But  in  practice  the  court 
did  not  strictly  apply  these  principles,  for,  It 
appearing  that  the  principal  case  was  at  an 
end  against  one,  and  no  Judgment  had  been 
had  against  the  other  two,  so  that  they  were 
divided  from  the  first  party  and  were  not  sub- 


or  Mtisfactlon  being  received,  and  the  court  Ject  to  the  damage  found  against  him,  the  en- 
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try  of  nolle  prosequi  as  to  the  two  did  not  dis- 
charge the  other. 

In  Gearhart  v.  Smallwood,  5  Mo.  542,  after 
the  Jury  was  sworn,  but  before  any  evidence 
was  offered,  the  court,  upon  plaintiff's  request, 
directed  the  Jury  to  find  a  verdict  of  *'not 
guilty"  In  favor  of  one  of  the  tort  feasors,  so 
that  he  might  be  used  as  a  witness  for  the 
plaintiff.  This  was  held  error,  the  court  stat- 
ing that  plaintiff  might  enter  a  nolle  prosequi 
as  to  a  Joint  tort  feasor  at  any  time  before  the 
Jury  was  sworn,  but  to  do  so  afterwards  was 
Injurious  to  the  administration  of  Justice.  One 
Judge  fails  to  concur. 

And  in  Alien  v.  Wheatley,  3  Blaclcf.  332,  it 
appeared  that  plaintiff  entered  upon  the  rec- 
ord a  release  of  Judgment  against  one  of  the 
Joint  tort  feasors  for  the  purpose  of  making 
him  eligible  as  a  witness,  and  the  court  held 
that  such  a  release  operated  to  discharge  both 
the  Joint  tort  feasors. 

Dufresne  v.  Hutchinson,  8  Taunt.  117  (see 
supra,  v.),  seems  to  hold  that  the  receipt  of  a 
sum  of  money  from  one  Joint  tort  feasor  in  an 
action  against  both,  and  the  discontinuance  of 
that  action,  is  a  bar  to  again  commencing 
against  the  other  tort  feasor  alone.  But  this 
decision  probably  rests  on  the  ground  that  the 
accepcance  of  the  money  operated  as  a  satis- 
faction of  the  injury,  as  may  also  be  Inferred 
in  Chetwood  v.  California  Nat.  Bank,  113  Cal. 
414,  45  Pac.  704,  where  it  is  held  that  when 
several  Joint  tort  feasors  have  been  sued  in  a 
single  action,  a  retraxit  of  the  cause  of  action 
in  favor  of  one  of  them  operates  to  release 
them  all,  for  the  reason  that  by  his  witbdi-awal 
plaintiff  announces  that  he  has  received  satis- 
faction for  the  injury  complained  of.  The 
facts  showing  that  after  Judgment  was 
awarded  the  plaintiff  accepted  a  certain  sum 
from  two  of  the  Joint  tort  feasors,  whereupon 
a  Judgment  of  dismissal  in  their  favor  was  en- 
tered, the  court  held  that  this  was  a  retraxit 
as  to  the  two,  and  that  its  effect  was  to  also 
release  the  claim  against  the  third  Joint  wrong- 
doer, whether  the  sum  accepted  is  large  or 
small.  While  this  case  is  apparently  not  in 
harmuny  wich  the  rule,  nevertheless  the  facts 
show  that  the  amount  paid  was  of  such  size 
as  to  allow  the  Inference  that  it  was  paid  in 
satisfaction  of  the  injury,  and  not  merely  in 
consideration  of  an  agreement  to  discontinue. 
It  will  also  be  observed  that  the  entry  of  dis- 
missal was  made  after  judgment.  (See  supra, 
V.) 

There  is  some  doubt  as  to  the  effect  of  the 
entry  of  a  nolle  prosequi  as  to  one  after  Judg- 
ment, as  in  McCool  v.  Mahoney,  54  Cal.  491, 
which  was  an  action  ex  delicto  against  two, 
the  court  stated  that  it  was  not  at  all  clear 
but  that  it  would  operate  as  a  discharge  of 
both  defendants. 

And  Green  v.  Charncck,  Cro.  Eliz.  762,  holds 
that  a  nolle  prosequi  entered  as  to  one  Joint 
tort  feasor  after  Judgment  against  both  is  the 
same  as  a  retraxit  or  release  to  one,  and  will 
therefore  operate  to  discharge  both. 

The  court  reversed  Judgment  as  to  two  of 
the  Joint  tort  feasors,  and  allowed  it  to  stand 
as  to  the  others,  in  Wilford  v.  Grant,  Kirby, 
114,  where  it  appeared  that  the  two  were  mi- 
nors for  whom  no  guardian  had  l>een  appointed, 
and  judgment  had  been  taken  against  them  by 
default. 

A  conditional  agreement,  made  by  the  attor- 
ney for  the  plaintiff  with  a  joint  tort  feasor 
after  an  action  has  been  commenced,  to  dis- 
miss it  as  to  him,  will  not  operate  to  release 
the  other  Joint  tort  feasors,  where  such  agree- 
ment was  without  the  knowledge  or  subsequent 
58  L.  R.  A. 


assent   of   the   plaintiff.     Sharpe   t.   WiliiamA. 
41  Kan.  56,  20  Pac.  497. 

b.  Failure  to  sue  alk 

As  the  liability  of  Joint  tort  feasors  is  Joint 
or  several  at  the  option  of  the  party  injured  it 
follows  that  a  failure  to  sue  all  will  not  Inure 
to  the  benefit  of  those  who  are  sued. 

A  plea  in  abatement,  therefore,  that  there 
were  other  Jo'nt  tort  feasors  not  named.  Is  not 
good.  Mitchell  v.  Tarbutt,  5  T.  R.  649;  Low 
V.  Mumford.  14  Johns.  462,  7  Am.  Dec.  469. 

And  a  failure  by  the  plaintiff  to  make  all  the 
Joint  trespassers  parties  in  an  action,  or  to 
serve  process  on  all  of  them,  is  not  sufficient 
ground  for  arrest  of  Judgment.  Rose  y.  Oliver,. 
2  Johns.  365. 

Creed  v.  Hartmann,  29  N.  Y.  591,  86  Am. 
Dec.  341,  cites  Low  v.  Mumford,  and  holds 
that  the  objection  that  the  other  tort  feasor 
should  also  have  been  made  a  defendant  is 
untenable. 

And  in  Hearts  ▼.  Klinkhammer,  39  Minn. 
488,  40  N.  W.  826,  it  is  held  that,  as  Joint  tres- 
passers are  each  severally  liable,  the  fact  that 
some  were  not  made  parties  was  wholly  im- 
material. 

YII.  Release  to,  or  satisf<iction  hy,  one  not  in 
fact  liable. 

A  release  executed  for  a  consideration,  by  a 
person  injured,  to  another,  who  the  evidence 
fails  to  show  was  in  any  way  responsible  for 
the  accident,  does  not  operate  to  discbarge 
others  who  were  responsible,  under  the  rule- 
that  the  release  of  one  Joint  wrongdoer  dis- 
charges all.  Kentucky  &  I.  Bridge  Co.  ▼.  Hall,. 
125  Ind.  220,  25  N.  E.  219. 

To  the  same  effect,  are  Missouri,  K.  &  T.  R. 
Co.  V.  McWherter,  59  Kan.  351,  53  Pac.  135, 
and  Turner  v.  Hitchcock,  20  Iowa,  310,  it  not 
appearing  in  the  latter  case,  however,  that  any 
consideration  was  given  for  the  release. 

In  Wilson  y.  Reed,  3  Johns.  175,  the  same 

doctrine    Is    upheld,    but    the    following    addi- 

;  tional  reason  is  given  by  the  court, — that  the 

I  release  Itself  manlfesMy  showed  that  there  had 

•  been  no  actual  satisfaction  to  the  plaintiffs. 

The  same  rule  is  extended  to  a  settlement 
made  with  one  not  liable,  in  Thomas  v.  Central 
R.  Co.  194  I'a.  511,  45  Atl.  344. 

And  it  is  likewise  said  in  Wagner  ▼.  Union 
Stock  Yards  &  Transit  Co.  41  111.  App.  410, 
that  "release  to,  or  the  receipt  of  muney  from, 
one  who  is  not  in  fact  liable  with  another,  will 
not  discharge  such  other,"  who  is  liable. 

This  last  case  is  followed,  and  the  identical 
language  is  used,  in  Western  Tube  Co.  y.  Zang. 
85  111.  App.  03. 

Ilartlgiin  v.  Dickson,  81  Minn.  284,  83  N.  W. 
1091,  holds  that  where  an  injured  party  has 
accepted  satisfaction  in  full  for  an  Injury, 
from  whatever  source  it  may  come,  it  must  bt» 
considered  as  full  compensation  for  his  dam- 
age so  that  in  equity  and  good  conscience  the 
law  will  not  permit  him  to  recover  again  for 
the  same  injury ;  and  whether  the  person  from 
whom  the  satisfaction  came  was  or  was  no: 
legally  liable,  is  immaterial.  The  fact  that 
satisfaction  has  been  received  is  a  release  ot 
any  other  charged  with  responsibility  for  the 
same  injury. 

The  recovery  and  satisfaction  of  a  Jnd?- 
ment  for  the  full  amount  claimed,  against  a 
stranger  who  is  in  no  way  liable  with  defend- 
ant for  the  injury,  while  a  wrong  to  the  stran- 
ger, is  not  a  bar  to  an  action  against  defend- 
ant for  the  same  injury.  Atlantic  Dock  Co. 
V.  Xew  York,  53  N.  Y.  64. 

Money  paid  as  a  mere  gratuity,  by  one  who 
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was  present  at  the  time  of  an  injury,  but  is 
not  held  responsible  for  it,  will  not  release  an- 
other who  caused  the  Injury.  Sleber  v.  Amun- 
aoa,  78  Wis.  679,  47  N.  W.  1126. 

The  receipf  of  money  from,  and  dismissal 
of  the  action  as  to,  a  party  not  shown  to  be  a 
joint  wrongdoer  will  not  operate  as  a  dis- 
charge  of  the  other  defendants.  Wardell  ▼. 
McConnell.  25  Neb.  558,  41  N.  W.  548. 

The  decisions  are  not  all  in  harmony  on  this 
question,  as  in  Leddy  t.  Barney,  139  Mass. 
394.  2  N.  E.  107,  it  is  held  that  a  release  under 
seal,  given  to  one  against  whom  a  claim  is 
made,  although  he  may  not  be  In  fact  liable, 
operates  as  a  release  to  all. 

This  rule  Is  recognized  in  Aldrlch  y.  Parnell, 
147  Slass.  409,  18  N.  E.  170.  by  obiter  dictum. 

And  Tompkins  v.  Clay  Street  Hill  R.  Co.  66 
Cal.  163,  4  Pac.  1165,  holds  that  one  who,  hav- 
ing commenced  an  action  against  another,  has 
received  money  in  consideration  that  the  ac- 
tion ;shall  be  dismissed,  or  that  any  judgment 
he  may  recover  shall  not  be  enforced,  ought 
not  to  be  permitted  to  deny  that  he  received 
the  money  in  satisfaction  of  a  valid  demand ; 
and  the  court  held  that  a  release  so  given  dis- 
charged the  joint  tort  feasor. 

This  last  decision  Is  expressly  cited  and  fol- 
lowed in  Selther  v.  Thlladelphia  Traction  Co. 
12.-I  Pa.  397,  4  L.  R.  A.  54,  17  Atl.  338,  where 
plaintiff  settled  with  one  company  and  executed 
a  ivl^flse  In  its  favor,  agreeing  to  prosecute 
hi»  claim  against  the  other  company,  and  In 
case  be  should  recover  against  it  he  was  to  re- 
imburse the  tirst  company  for  the  money  he 
had  received  from  it.  Upon  the  argument  It 
was  contended  that  the  first  company  was  not 
to  blame  for  the  Injury,  but  It  was  held  that 
the  agreement  and  release  was  a  bar  to  recov- 
ery against  the  other  company,  for  the  reason 
that  plaintiff  had  received  one  satisfaction, 
and  was  not  entitled  to  another.  (See  supra, 
HI.  b.) 

l^'Fown  V.  Cambridge.  8  Allen,  474,  holds 
that  plaintiff,  by  accepting  a  settlement  from 
parties  for  nn  Injury,  Is  estopped  from  saying 
that  he  had  no  claim  against  them,  but  com- 
p*»lled  them  to  buy  their  peace  by  the  settle- 
ment of  a  groundless  claim,  for  this  would  be 
an  allegation  of  his  own  wrongful  act.  (See 
bapru.  III.   a.) 

Als<).  Miller  V.  Beck,  108  Iowa,  676,  79  N. 
W.  344.  Btntes  that  it  has  frequently  been  held 
that  the  validity  and  effect  of  a  release  of  a 
caaw  of  action  do  not  depend  upon  the  valld- 
)*y  of  the  cause,  and  that  If  the  claim  Is  made 
and  It  Is  satisfied,  all  who  may  be  liable  are 
d:^:harged.  whether  the  one  released  be  liable 
or  not ;  and  even  though  the  person  from  whom 
the  satisfaction  were  received  wer  a  stranger, 
and  not  responsible  for  any  part  of  It,  the  rule 
wonid  be  the  same.  But  a  technical  releaae 
hj  cii«>  who  was  not  a  joint  wrongdoer  will  not 
necH*sarIly  release  another  who  was  connected 
«^ith  I  he  wrong ;  but  a  satisfaction  by  whomso- 
evi'r  made,  If  accepted  as  such,  is  a  bar  to  fur- 
ther proceedings  In  the  same  cause  of  action. 
(!^H»  tupra,  IV.) 

A  replication  which  traverses  the  allegation 
thit  certain  companies  were  tort  feasors  Is  suf- 
fi-l*'Ct.  without  denying  the  allegation  that  a 
r'^lease  bad  been  given  to  one  of  the  companies 
<'Mr  satisfaction  not  being  alleged),  for  the 
ffjison  that  a  simple  release  to  a  stranger  wlth- 
'':t  MtisCactlon  could  not  be  a  bar.  Pisano  v. 
«  M.  k  J.  F.  Chanley  Co.  66  N.  J.  L.  1,  48 
Atl.  618. 

And  see  Derosa  T.  EUimilton,  14  Pa.  Co.  Ct. 
•''<«T.  tupra,  II.  a. 
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YIII.  Marriage  by  party  injured  to  one  of  tori 
feasors. 

In  Turner  y.  Hitchcock,  20  Iowa,  310,  the 
factp  show  that  a  number  of  women  made  a 
raid  upon  plaintiff's  saloon  and  destroyed  his 
property,  and  that  plaintiff  afterwards,  and 
before  commencing  action  against  the  rest, 
married  one  of  the  women.  The  court  stated 
that  satisfaction  or  discharge  may  be  by  opera- 
tion of  law,  as  the  consequence  of  acts  done 
voluntarily  by  plaintiff,  and  therefore  held 
that  the  marriage  of  the  plaintiff  with  one  of 
the  joint  tort  feasors  was  a  release  as  to  all. 

To  this  decision  there  Is  a  dissenting  opin- 
ion, concurred  In  by  another  judge,  also,  on 
the  ground  that  nothing  short  of  payment  of 
damage  by  one  of  the  joint  trespassers,  or  a  re- 
lease under  seal,  can  operate  to  discharge  the 
other  trespassers,  and  that  no  cases  have  been 
found  holding  that  other  wrongdoers  were  re- 
leased by  operation  of  law  unless  satisfaction 
was  received,  or  a  contract  was  made  with  ref- 
erence to  the  particular  wrong  complained  of ; 
also  that  no  cases  had  been  found  holding  that 
a  constructive  release  of  one  wrongdoer  re* 
leases  the  others.  And  the  dissenting  judges 
came  to  the  conclusion  that  there  must  be  a  re- 
lease bused  upon  that  which  is  paid  or  treated 
as  a  satisfaction  for  the  Injury,  and  not  a  re- 
lease arising  constructively,  or  resulting  as  a 
legal  sequence  from  an  act  having  no  reference 
to  the  injury. 

IX.  Summary. 

There  Is  an  oft-quoted  and  generally  recog- 
nized statement  to  the  effect  that  nothing 
short  of  full  payment  of  damages  by  one  of  the 
joint  trespassers,  or  a  release  under  seal,  can 
operate  to  discharge  the  other  trespassers. 
The  reason  that  a  release  under  seal,  given  to 
one  joint  tort  feasor,  operates  to  discharge  the 
others,  is,  ns  stated  by  the  courts,  that  the  law 
raises  a  conclusive  presumption  that  It  was 
given  in  full  satisfaction  of  the  Injury  and  for 
a  sufficient  consideration,  and  being  under 
seal  this  presumption  cannot  be  controverted 
by  parol  evidence.  Without  doubt,  this  Is  the 
generally  accepted  doctrine,  and  therefore  it 
follows  that  any  provision  in  a  release  under 
seal  reserving  the  right  to  proceed  against  a 
co-tort  feasor  is  void,  as  being  repugnant  to  Its 
legal  effect  and  operation. 

But  In  releases  not  under  seal  the  courts  are 
coming  to  a  more  reasonable  and  equitable  doc- 
trine, allowing  the  intentions  of  the  parties 
to  the  agreement  to  regulate  the  extent  to 
which  it  shall  be  given  effect,  and  attempting 
to  treat  it  the  same  as  any  other  unsealed  con- 
tract between  the  parties,  not  unlawful  In  it- 
self and  plain  and  express  In  Its  terms.  So, 
when  the  damages  are  the  subject  of  proof  and 
computation,  while  oral  evidence  Is  not  permit- 
ted to  vary  or  contradict  the  terms  of  the 
Instrument,  nevertheless  the  consideration 
may  be  inquired  into,  and,  if  it  proves  Inade- 
quate, the  terms  of  the  Instrument  permitting, 
such  payment  will  be  allowed  to  have  effect 
only  pro  tunto  In  discharge  of  the  wrong.  And 
therefore,  although  there  Is  a  decided  conflict, 
those  cases  seem  reasonable  which  hold  that 
the  reservation  of  liability  In  such  a  release  re- 
pels the  presumption  of  full  satisfaction,  and 
prevents  the  discharge  of  all.  but  whatever  has 
been  paid  by  the  one  released  must  be  allowed 
pro  tanto  In  reduction  of  the  amount  found 
against  the  other  joint  tort  feasors.  But  there 
are  some  cases  which  encroach  upon  this  doc- 
trine, holding  that  where  the  damages  are  a 
mere  matter  of  opinion,  a  payment  of  whatever 
amount  must  be  held  to  be  satisfaction,  if  so 
accepted. 
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Another  way  the  courta  are  taking  to  pre- 
vent a  discharge  of  the  cause  of  action  as  to 
all  the  tort  feasors  when  such  was  not  the  In- 
tention of  the  party  injured,  and  when  he  has 
not  received  full  satisfaction,  is  to  construe  a 
written  instrument  given  to  one  of  the  wrong- 
doers as  merely  a  covenant  not  to  sue  that 
particular  one,  and,  as  one  judge  remarks,  the 
party  injured,  if  he  does  It  in  the  right  way, 
may  discharge  one  of  several  joint  tort  feasors 
without  losing  his  claim  against  the  rest,  as 
by  a  covenant  not  to  sue,  which  does  not  oper- 
ate as  a  release  except  in  favor  of  the  party 
to  whom  it  Is  given.     (Supra,  IV.) 

The  distinctive  feature  necessary  in  an 
agreement,  In  order  to  allow  such  a  construc- 
tion, seems  to  be  the  apparent  intention  not  to 
discharge  the  debt,  but  to  release  only  the  one 
from  liability,  and  whatever  consideration  Is 
received  for  such  an  agreement  is  held  to  dis- 
charge the  others  only  pro  tanto,  unless  it  was 
expressly  received  as  an  accord  and  satisfac- 
tion of  the  entire  injury,  when  it  must  be  held 
a  discharge  of  all. 

In  all  other  forms  of  settlement  or  compro- 
mise, if  the  money  was  received  in  accord  and 
satisfaction  of  the  entire  injury,  it  Is  a  dis- 
charge as  to  all ;  otherwise  not.  However, 
this  rule  is  again  modified  by  the  one  that,  if 
the  damages  are  certain  or  subject  to  proof  or 
computation,  a  payment  from  one  is  only  pro 
tanto  a  discharge  ot  the  others,  but  if  uncer- 
tain and  a  mere  matter  of  opinion,  a  payment 
of  whatever  amount  by  one  is  a  satisfaction  as 
to  all.  An  accord  without  satisfaction  is  not 
good. 

The  cases  are  not  In  harmony  as  to  whether 
a  releose  to,  or  satisfaction  by,  one  not  in  fact 
liable,  Is  a  release  to  a  wrongdoer  for  the  same 
wrong,  but  the  better  doctrine  seems  to  be  that 
a  release  to  one  not  in  fact  liable,  without  sat- 
isfaction, is  no  bar  to  proceeding  against  those 
who  are  liable,  but  that  full  satisfaction,  from 
whomever  received,  discharges  ali,  for  the  rea- 
son that  there  can  be  but  one  satisfaction  for 
the  same  wrong,  and,  also,  the  party  injured, 
by  accepting  satisfaction  from  another,  is  es- 
topped from  saying  that  he  had  no  claim 
against  him,  but  compelled  him  to  buy 
his  peace  by  the  settlement  of  a  groundless 
claim.  While  there  are  strong  decisions  in 
favor  of  the  latter  doctrine,  there  is  also  much 
authority  the  other  way. 

Undoubtedly,  plaintiff  may  discontinue  as  to 
any  of  the  joint  tort  feasors  at  any  time  be- 
fore judgment :  however,  if  any  consideration 
is  rooelved.  it  is  subject  to  the  same  rules  as  in 
any  other  form  of  release. 

As  the  liability  of  joint  tort  feasors  is  joint 
or  several  at  the  option  of  the  party  injured, 
a  failure  to  include  all  Is  no  defense  to  those 
sued. 

It  seems  that  the  marriage  of  the  party  in- 
jured to  one  of  the  joint  tort  feasors  is  a  con- 
structive release,  which,  by  operation  of  law, 
discharges  all.  M.  M.  M. 


David  LOXGMIRE,  Appt, 

V. 

Richard  SMITH  et  al.,  Reapts. 

(26  Wash.  439.) 

1.     Under    a    statute    anthorlslnir    per- 
sons    havfuff     possessory     rlarhts    to 


Note. — As    to    the    law    governing  the  prior 
appropriation  of  water,  see  note  to  Isaacs  ▼. 
Barber  (Wash.)  30  L.  R.  A.  665. 
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affrlcnltitral  land  to  appropriate 
^vater  for  irrigation  and  making  "said  land 
available  for  agricultural  purposes  to  the 
full  extent  of  the  soil  thereof,"  appropria- 
tion of  sufficient  for  the  whole  tract  will  re- 
late back  to  the  first  diversion,  in  case  the 
water  is  used  continuously  and  the  area  of 
cultivation  is  extended  with  reasonable  dili- 
gence. 

2.  That  tbe  ovblo  foot  la  prescribed 
br  rttatnte  as  tbe  measure  of  ^vater 
for  irrigation  purposes  does  not  prevent  the 
expression  of  the  quantity  needed  for  a  par- 
ticular tract  in  inches,  if  the  pressure  and 
method  of  measurement  are  given. 

3.  One  wbo  bas  appropriated  "vrater 
for  Irrliratlon  la  not  deprived  of  bla 
rlffbts  by  the  fact  that  he  does  not  in  the 
first  Instance  describe  a  definite  measure- 
ment of  what  he  uses,  and  does  not  furnish 
clear  and  satisfactory  evidence  of  the 
amount  he  requires. 

(December  3,  1901.) 

APPEAL  by  plaintiflf  from  a  judgment  of 
the  Superior  Court  for  Yakima  Oounty 
in  favor  of  defendants  in  an  action  to  quiet 
title  to  water  appropriated  for  irrigation. 
lievci'sed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Wbltson  ft  Parker  and  H«  J. 
Snively,  for  appellant: 

The  first  appropriator  of  the  waters  of 
any  source  of  supply  is  entitled  to  the  full 
amount  of  his  appropriation,  to  the  exclu- 
sion of  all  subsequent  comers. 

Thorpe  v.  Tenem  Ditch  Co,  1  Wash.  666, 
20  Pac.  588;  Geddis  v.  Parrish^  1  Wash. 
587,  21  Pac.  314;  Black's  Pom.  Water 
Rights,  §  68. 

The  plaintiff  is  a  riparian  owner  whose 
right  attached  long  prior  to  the  rights  of 
either  of  the  defendants.  He  did  not  take 
his  riparian  right  charged  with  any  prior 
appropriation,  because  none  had  been  made. 
He  acquired,  by  virtue  of  his  title  from  the 
government,  the  right  to  have  the  waters  of 
^Venas  creek  flow  as  they  were  wont  to  flow, 
unobstructed  and  without  substantial  dimi- 
nution, because  that  was  the  right  that  ex- 
isted at  the  inception  of  hia  title, — the  date 
of  settlement. 

Shotxcell  V.  Dodge,  8  Wash.  337,  36  Pac. 
254;  Benton  v.  Johncox,  17  Wash.  277,  39 
L.  R.  A.  107,  49  Pac.  495;  Rigney  v.  Tacoma 
Light  d  Water  Co,  9  Wash.  576,  26  Lr.  R. 
A.  425,  38  Pac  147;  Crook  v.  Hetdtt,  4 
Wash.  749,  31  Pac.  28;  Isaacs  v.  Barber,  10 
Wash.  124,  30  L.  R.  A.  665,  38  Pac.  871. 

Messrs.  Graves  Sc  Ensleliart,  Jones  A 
Guthrie,  Bogle  Sc  Bisc*  and  Snyder  A 
Prehle,  for  respondents: 

The  rights  of  plaintiff  as  a  riparian  pro- 
prietor are  wholly  distinct  from  his  rights, 
if  ajiy,  as  an  appropriator,  and  are  covered 
bv  wholly  distinct  doctrines. 
*  Black's  Pom.  Water  Righto,  §  148; 
Gould,  Waters,  $  226:  Geddis  v.  Parrish,  1 
Wash.  587,  21  Pac.  314;  Harris  v.  Harri- 
son, 93  Cal.  676,  29  Pac.  325;  Benton  v. 
,Tohncox,  17  Wash.  277,  39  L.  R.  A.  107,  49 
Pac.  495. 

Eacb  proprietor  maj  reasonal^ly  use  the 
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water.,  and  not  unreasonably  diminish  or 
interrupt  ita  flow  to  the  lower  proprietor; 
what  con.stitiites  reasonable  use  depending 
upon  tlie  circumstances  of  each  case. 

Blanchard  t.  Baker,  8  Me.  266,  23  Am. 
Dec.  504;  Weston  v.  Alden,  8  Mass.  136; 
CKarnock  v.  Higuerra,  111  CJolo.  473,  32  L. 
R.  A.  190,  44  Pac  171;  Harris  v.  Harrison, 
93  Cal.  676,  29  Pac.  325. 

Being  upper  riparian  owners,  defendants 
are  entitled,  as  against  the  plaintiff,  to 
make  a  reasonable  use  of  the  waters  of  the 
stream  for  the  purpose  of  irrigating  their 
riparian  lands;  and  it  is  only  for  an  unrea- 
sonable and  unauthorized  use  that  an  ac- 
tion will  lie. 

neilbro9i  V.  76  Land  d  Water  Co.  80  Cal. 
193,  22  Pac.  6^;  Lux  v.  Hoggin,  69  Cal. 
394,  10  Pac.  674;  Hwift  v.  Goodrich,  70 
Cal.  103,  11  Pac.  561;  Stanford  v.  Felt,  71 
Cal.  249,  16  Pac.  900 ;  B&iton  v.  Johncow,  17 
Wash.  289,  39  L.  R.  A.  107,  49  Pac.  495. 

Defendants  here  made  a  reasonable  use  of 
the  waters  of  Wenas  creek  for  these  pur- 
poses only. 

Union  Mill  d  Min.  Co.  v.  Dangherg,  81 
Fed.  73. 

If  the  use  of  the  whole  of  a  stream  at  in- 
tervals would  be  more  beneficial  than  part 
of  It  all  the  time,  such  use  would  be  reason- 
able, and  therefore  at  common  law  lawful 
as  between  riparian  proprietors  using  it  as 
such. 

The  court  has  the  right  to  apportion 
water  by  days. 

Harris  v.  Harrison,  93  Cal.  670,  29  Pac. 
325;  Wiggins  v.  Muscupiahe  Land  &  Water 
Co.  113  Cel.  182,  32  L.  R.  A.  667,  45  Pac. 
160:  Benton  v.  Johncox,  17  Wash.  277,  39 
L.  R.  A.  107,  49  Pac.  495;  Tolman  v.  Casey, 
15  Or.  83,  13  Pac.  669. 

To  constitute  "appropriation"  it  may  not 
be  necessary  that  the  water  be  at  once  used 
for  the  intended  purpose;  a  reasonable  time 
may  be  taken  to  apply  it  to  the  intended 
use.  But  it  is  absolutely  essential  to  an 
appropriation  as  of  any  date  that  an  ascer- 
tained quantity  of  water  be  actually  di- 
verted at  said  date^  and  thereafter  kept 
diverted. 

Senior  x.  Anderson^  115  Cal.  496,  47  Pac. 
454;  Low?  v.  Rizor,  25  Or.  551,  37  Pac.  82; 
Nevada  Ditch  Co.  v.  Bennett,  30  Or.  69,  45 
Pac.  472;  Black's  Pom.  Water  Rights,  §§ 
48-^1. 

If  all  the  water  were  allowed  to  run,  it 
would  not  reach  Longmire's  place  during 
the  summer  months,  but  would  sink  at  the 
Tom  Taylor  place.  An  injunction  would 
not  destroy  or  do  away  with  this  gravelly 
bar,  which  keeps  tlie  water  from  Longmire's 
ranch.  An  injunction  will  not  be  issued  un- 
less it  will  benefit  someone. 

Raymond  v.  Wimsette,  12  Mont.  551,  31 
Pac.  537 ;  Union  Mill  d  Min.  Co.  v.  Daitg- 
herg,  81  Fed.  120. 

Reawis,  Ch.  J.,  delivered  the  opizuon  of 
the  court: 

In  its  principal  aspects,  this  is  a  suit 
brought  by  the  plaintiff  to  quiet  the  title 
to  water  appropriated  by  him  for  the  irri- 
gation of  farm  lands  situated  on  the  Wenas 
58L.R.  A. 


river,  in  Yakima  county.  With  few  excep- 
tions, the  defendants  are  riparian  owners 
situated  upon  the  river  above  the  lands  of 
plaintiff.  The  Wenas  river,  upon  which 
nearly  all  the  lands  border,  has  its  source 
in  the  Cascade  mountains,  and  flows 
through  the  Wenas  valley,  which  is  from  1 
to  2V2  miles  wide,  and  about  20  miles  long. 
The  side  lines  of  the  valley  from  the  source 
of  the  stream  to  its  mouth  are  defined  by 
ranges  of  hills  of  an  altitude  of  several 
hundred  feet.  The  valley  slopes  from  each 
side  of  tlie  stream,  flowing  through  its  cen- 
ter, and  the  water  has  considerable  grade 
the  entire  way.  The  volume  of  water  flow- 
ing in  the  stream  varies  from  an  ample  sup- 
ply in  the  spring  and  until  about  the  mid- 
dle of  July  of  ordinary  years,  when  it  be- 
gins to  subside,  and  is  inadequate  to  supply 
sufTieicnt  quantity  to  irrigate  all  the  farm 
lands  of  the  valley.  The  complaint  alleges 
plaintiff's  ownership  of  480  acres  of  ripa- 
rian lands  in  a  body,  and  appropriations  of 
water  for  irrigation  of  such  lands  by  him- 
self and  his  predecessors  in  interest.  'Of  the 
three  several  parcels  comprising  the  entire 
premises,  he  deraigns  his  rights  as  follows: 
First,  the  W.  14  of  Uie  N.  W.  »4  of  secticm 
32,  the  N.  E.  %  of  the  N.  E.  %  of  section 
31.  and  the  S.  E.  14  of  the  S.  E.  14  of  sec- 
tion 30,  all  in  township  15  N.,  range  18  E., 
W.  M.,  from  Augustin  Cleman,  who  settled 
upon  said  premises  in  the  spring  of  1865, 
and  which  parcel  will  be  mentioned  herein- 
after as  the  "Cleman  tract;"  second,  the  W. 
1/2  of  the  S.  E.  y^,  the  N.  E.  14  of  the  S.  E. 
14,  and  the  S.  W.  %  of  the  N.  E.  14  of  sec- 
tion 30,  township  15  N.,  range  18  E.,  W. 
M.,  from  Lorenzo  Perkins,  who  settled  on 
said  premises  in  1871,  and  which  is  herein- 
after designated  as  the  "Perkins  tract;" 
third,  the  S.  E.  %  of  the  N.  E.  %  of  section 
30,  the  W.  %  of  the  S.  W.  V4  and  the  S.  W. 
l^  of  the  N.  W.  14  of  section  29,  township 
15  N.,  range  18  E.,  W.  M.,  from  Anson 
White,  who  settled  thereon  about  the  spring 
of  1873,  and  which  is  hereinafter  designated 
as  the  "White  tract."  The  complaint  al- 
leges that  plaintiff  and  his  predecessors  in 
interest  about  the  dates  alleged  intended  to 
appropriate  sufficient  water  &om  the  Wenas 
river  to  irrigate  the  several  tracts  described, 
and  that  thereafter,  with  due  diligence, 
sufficient  appropriations  were  made  and 
used  to  irrigate  such  tracts,  and  that  the 
use  has  been  continuous  from  the  respective 
dates  of  the  appropriation  until  the  com- 
mencement of  this  suit.  He  prays  that  his 
right  to  such  appropriations  be  decreed,  and 
that  the  defendant  be  enjoined  from  the  dis- 
turbance or  interruption  of  his  full  enjoy- 
ment of  the  use  of  the  water  so  acquired  by 
such  appropriations.  He  al»o  demands  the 
rights  of  a  riparian  owner.  Tlie  defendants 
answered  separately,  denying  the  material 
allegations  of  the  complaint,  except  the 
admission  that  the  Wenas  river  is  a  natural 
water  course,  and  the  waters,  if  unobstruct- 
ed and  undiverted,  at  certain  seasons  of  the 
year  flow  through  the  plaintiff's  lands. 
They  admit  the  ownership  of  their  lands 
al>ove  those  of  plaintiff,  and  the  diversion 
of  water  prior  to  the  commencement  of  the 
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action.  Nearly  all  the  answeiB  plead  as 
separate  defenses  the  oAvnership  of  lands  in 
the  defendants,  with  title  deraigned  from 
the  government,  and  the  possession  of  such 
lands  by  each  of  them  in  varying  periods, 
from  about  three  to  twenty  years;  the  culti- 
vation thereof;  riparian  ownership  upon  the 
stream;  the  use  of  water,  and  the  diversion 
thereof  by  various  ditches,  for  the  irriga- 
tion of  their  lands,  ajid  for  stock  and  do- 
mestic purposes;  and  they  further  plead 
that  they  have  valuable  improvements,  and 
that  the  use  of  the  water  is  indispensable 
to  their  maintenance.  They  aver  continu- 
ous diversion  of  the  water  for  a  period  of 
more  tlian  ten  years  preceding  the  com- 
mencement of  the  action,  under  a  continu- 
ous claim  of  rightj  and  adverse  to  the  rights 
of  plaintiff.  It  is  also  alleged  there  is  no 
other  source  for  irrigating  their  lands. 
The  substance  of  the  pleadings  is  mentioned 
as  above,  and  includes  all  the  defenses  set 
forth  in  any  of  the  answers,  as  well  as  the 
claims  of  light  stated  in  the  complaint, 
tliat  are  deemed  material  to  the  considera^ 
tion  of  the  cause  here.  There  is  no  claim 
made  by  the  defendants  for  affirmative  re- 
lief, or  the  definition  of  their  rights  among 
themselves.  The  court  made  66  findings  of 
fact.  There  are  no  exceptions  urged  by  the 
defendants  here  to  the  findings  of  facL  A 
number  of  exceptions  were  taken  to  the 
findings  by  the  plaintiff.  The  statement  of 
facts  includei?  over  800  folios  of  typewritten 
matter,  besides  numerous  exhibits  and  affi- 
davits. In  some  instances  counsel  for  the 
plaintiff  have  referred  to  the  pag^  of  the 
statement  of  facts.  But,  in  the  view  now 
taken  of  the  law  applicable  to  the  cause, 
only  an  examination  of  the  evidence  relat- 
ing to  the  appropriations  claimed  by  the 
plaintiff,  and  a  few  of  the  older  appropri- 
ations asserted  by  the  defendants,  will  be 
mentioned. 

1.  Referring  to  the  Cleman  tract,  the 
court,  in  substance,  found:  That  Cleman 
settled  thereon  in  the  spring  of  1865,  being 
at  the  time  a  citizen  of  the  United  States, 
and  qualified  to  acquire  title  under  the 
general  land  laws,  and  that  he  went  into 
Uie  possession  thereof  with  the  intention  of 
acquiring  title,  and  continued  in  possession 
thereafter  until  the  10th  of  March,  1871, 
when  he  sold  and  delivered  all  of  his  inter- 
est, improvements,  and  possessory  rights  in 
the  premises  to  the  plaintiff,  in  considera- 
tion of  tiie  sum  of  $400.  At  the  time  Cle- 
man had  a  dwelling  thereon,  the  premises 
were  fenced,  and  there  were  other  improve- 
ments. Eighty  acres  of  the  tract  were  sub- 
irrigated  by  the  waters  of  the  Wenas,  and 
he  raised  grain  and  hay  from  such  tract 
by  subi negation.  That  upon  the  purchase 
of  the  tract,  in  March,  1871,  by  plaintiff,  he 
immediately  entered  into  possession,  and 
established  his  residence  thereon.  That  he 
was  qualified  to  acquire  the  tract  under  the 
land  laws  of  the  United  States,  and  subse- 
quently acquired  title  thereto.  That  in 
April,  1871,  for  the  purpose  of  irrigating 
such  lands  he  constructed  a  ditch  from  the 
Wenas  river  of  sufficient  capacity  to  irri- 
gate 75  acres  of  said  tract  That  in  May 
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of  the  same  year  he  constructed  another 
ditch  sufiicient  to  irrigate  a  large  portion  of 
such  premises.  That  thereafter  plaintiff 
continued  to  use  such  ditch  and  other  means 
for  diversion  of  the  water,  and  to  cultivate 
and  raise  agricultural  crops  upon  said 
premises,  until  the  commencement  of  the 
present  suit.  It  is  also  found  that  all  the 
lands  on  the  stream  above  this  tract  were 
at  the  time  of  plaintiff  s  appropriation  pub- 
lic lands  of  the  United  States,  and  that  no 
waters  had  been  appropriated,  or  in  any 
manner  used  for  irrigation  or  any  other 
lawful  purpose,  out  of  the  said  stream. 
This  finding  is  sufficient  to  support  plaior 
tiff's  claim  of  prior  apropriation  of  water 
from  tlie  Wenas  river  for  this  tract.  Befer- 
ring  to  the  Perkins  tract,  the  finding  was 
that  Perkins  in  1871  settled  upon  said 
premises,  qualified  to '  acquire  them  under 
the  land  laws  of  the  United  States,  and  the 
middle  of  June  is  mentioned  as  the  time 
when  Perkins  diverted  water  in  a  ditch  to 
irrigate  the  premises;  that  Perkins  contin- 
ued to  reside  thereon  and  to  irrigate  the 
same  and  construct  other  ditches  until 
June,  1873,  when  he  sold  his  interest  and 
possessory  rights  and  improvements  to 
Charles  Longmire;  that  Charles  Longmire 
immediately  went  into  the  possession  of  the 
lands,  and  continued  the  use  of  the  water 
and  cultivation  of  the  land  until  1878, 
when,  having  obtained  title  by  patent  there- 
to in  January,  1878,  he  conveyed  the  tract 
to  the  plaintiff;  that  plainitiff  has  since 
continued  the  irrigation  and  increasing  cul- 
tivation of  said  premises,  until  the  com- 
mencement of  this  suit.  In  view  of  the  ex- 
ception taken  to  this  fi^nding  by 'plaintiff, 
we  have  examined  the  evidence,  and  con- 
clude that  the  finding  should  have  been 
made  more  definite  and  certain,  and  that 
the  appropriation  of  water  to  irrigate  these 
premises  should  date  and  be  the  next  appro- 
priation from  the  waters  of  the  Wenas 
river  after  that  made  upon  the  Cleman 
tracts  and  that  it  is  prior  to  all  claims  of 
the  defendants.  Referring  to  the  White 
tract,  the  finding  is  that  Anson  White,  a 
person  qualified  to  acquire  land  under  the 
laws  of  the  United  States,  settled  upon  the 
premises  in  the  spring  of  1873,  and  there 
\^-as  10  acres  of  the  premises  then  irrigated 
from  ditches  theretofore  taken  out  by  the 
plaintiff  on  the  Cleman  tract;  that  White 
continued  to  irrigate  and  occupy  the  prem- 
ises until  1874,  when  he  transferred  all  his 
interest  in  such  tract  and  improvements  to 
the  plaintiff;  that  plaintiff  made  a  home- 
stead entry  of  said  premises,  and  obtained 
title  thereto,  and  continued  to  irrigate  and 
enlarge  the  improvements  thereon;  that  in 
1878  plaintiff  had  constructed  a  ditch  which 
irrigates  80  acres  additional  to  the  original 
land  irrigated  by  White.  The  evidence 
with  reference  to  the  date  of  this  appropria- 
tion has  been  considered,  and  it  is  concluded 
that  the  appropriation  of  the  water  for  the 
purpose  ojf  irrigating  the  White  tract  was 
made  subsequent  to  the  appropriation  of 
water  made  upon  the  premises  now  owned 
by  the  defendant  T.  D.  Quinn,  described  aa 
follows:     The  W.  V4  of  the  N.  W.  %  (b^ 
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ing  lots  1  and  2)  and  the  S.  E.  ^  of  the  N. 
W.  %  and  the  N.  E.  %  of  the  S.  W.  Vi  of 
section  10,  township  15  N.,  ran^  18  £., 
Willamette  meridian, — ^but  that  the  appro- 
priation of  water  for  the  purpose  of  irrigat- 
ing the  White  tract  is  superior  to  all  thf 
other  defendants,  exc^t  the  said  defendant 
T.  D.  Qninn,  and  that  the  claim  of  right  of 
«aid  T.  D.  Qniiin  deraigned  from  the  settle- 
ment and  appropriation  of  John  Perkins  in 
the  fall  of  1870,  ajs  mentioned  in  the  find- 
ings, i^  superior  in  time  to  the  claim  of  ap- 
propriation estAiblished  for  the  White  tract, 
llie  eridence  has  also  been  examined  in  con- 
nection ^ith  the  findings  referring  to  the 
preiniaes  of  the  defendant  Lloyd  Purdin, 
and  it  is  concluded  that  the  claim  of  appro- 
priation thereon  is  inferior  to  the  claim  of 
plaintiif  for  the  Cleman,  Perkins,  and 
White  tracts.  It  is  deemed  unnecessary  to 
further  inquire  into  the  claims  stated  by 
any  of  the  other  defendants. 

2.  The  superior  court  did  not  find  the 
quantity  of  water  flowing  in  the  Wenas 
river  at  any  time.  It  decreed  that  after  the 
20th  day  of  June  in  each  year  the  plaintiff 
was  entitled  to  have  the  exclusive  use  of 
the  waters  of  the  stream  for  the  succeed- 
ing throe  and  one  half  days;  that  the  de- 
f«:ndant«  should  then  have  the  use  of  the 
water  for  the  three  and  one  half  days  suc- 
x^ing;  that  thereafter  plaintiff  should 
have  the  exclusive  use  of  the  water  for  the 
four  succeeding  days;  that  the  defendants 
should  then  have  the  use  of  the  water  for 
the  three  succeeding  days,  and  plaintiff 
>hoiild  have  the  exclusive  use  of  the  water 
for  five  days  then  succeeding;  and  the  de- 
fendants should  have  the  exclusive  use  of 
the  water  the  succeeding  two  days;  and 
thus  to  alternate  in  the  use  of  said  water 
between  plaintiff  and  defendants  from  said 
time  during  the  dry  season  of  each  year; 
and  that  the  riparian  owners  mentioiuHi  in 
the  findings  of  fact  were  entitled  to  use  the 
waters  of  the  stream  at  all  times  for  stock 
and  domestic  purposes;  that  each  of  the 
parties  to  the  suit  should  pay  his  own 
costs;  and  that  plaintiff  was  not  entitled  to 
damages.     Plaintiff  excepts  to  the  decree. 

3.  ff  the  claim  of  prior  appropriations 
and  beneficial  use  of  suflicient  water  from 
the  Wenas  river  for  the  purpose  of  irrigat- 
ing? the  respective  parcels  of  land  owned  by 
him  be  established,  then  the  plaintiff's  right 
to  the  use  of  the  water  is  superior  to  all 
ot}ier  claims,  whether  founded  upon  appro- 
priaiion  or  riparian  ownership.  The  lands 
in  the  Wenas  valley  are  generally  arid,  ajid 
r^uire  artificial  irrigation  to  successfully 
produce  ordinary  agricultural  crops.  The 
rii^ht  to  appropriate  water  from  the  water 
«»itr^e9  on  the  public  domain  yrsa  founded 
npon  tlie  necessity  and  customs  of  settlors 
in  th*»  arid  regions,  and  was  authorized  by 
the  Federal  government,  the  owner  of  botli 
t!ie  land  and  the  water.  It  is  an  elemen- 
tary principle  of  the  law  of  appropriation 
'^f  water  for  irrigation  that  the  first  appro- 
priator  is  entitlS  to  the  quantity  of  water 
appropriated  by  him,  to  the  exclusion  of 
subsequent  claimants  by  appropriation  or  ri- 
parian ownership.  Thorpe  v.  Tenem  Ditch 
3^  L.  R.  A. 


Co.  1  WajBh.  566,  20  Pac.  588;  Oeddia  ▼. 
Farrish,  1  Wash.  587,  21  Pac.  314;  Black's 
Pom.  Water  Rights,  §  68,  and  following. 
When  a  valid  appropriation  is  made,  the 
right,  according  to  ail  the  authorities,  be- 
comes vested,  lucre  is  an  express  reser- 
vation in  all  grants  by  Uie  general  govern- 
ment in  favor  of  such  rights.  The  legisla- 
ture of  W^ashington  territory,  in  the  recog- 
nition and  regulation  of  the  right  to  the  use 
of  water  in  Yakima  county,  by  an  act  ap- 
proved November  13,  1873  (Sess.  Laws 
1873,  p.  520),  defined  the  rights  of  appro- 
priation. Section  1  provides  bs  follows: 
*'That  any  person  .  .  .  who  may  have 
or  hold  a  title  or  possessory  right  or  title 
to  any  agricultural  lands  within  the  limits 
of  Yakima  county,  Washington  territory, 
shall  be  entitled  to  the  use  and  enjoyment 
of  the  waters  of  the  streams  or  creeks  ia 
said  county  for  the  purpose  of  irrigation 
and  malcing  said  land  available  for  agricul- 
tural purposes  to  the  full  extent  of  the  soil 
thereof."  Section  4  declares:  "That  in  all 
controversies  respecting  the  right  to  water 
under  t^e  provisions  of  this  act,  the  same 
shall  be  determined  by  the  date  of  the  ap- 
propriation as  respectively  made  by  the  par- 
Ues."  And  S  11  further  repeaU:  "That 
in  all  controversies  respecting  the  right  to 
water  in  the  county  of  VaJkima  whctlier  for 
milling,  manufacturinsf,  agriculture,  or 
other  useful  purposes,  t£e  rights  of  the  par- 
ties sliall  be  determined  by  tlie  dates  of  ap- 
propriation respectively." 

4.  Thus,  it  will  be  seen  that  the  measure 
of  the  appropriatioxk,  as  defined  in  |  1  of 
the  act  of  November  13,  ai^pra,  is  the  mak- 
ing of  "said  land  available  for  agricultural 
purposes  to  the  full  extent  of  the  soil  there- 
of." At  tlie  time  the  early  appropriations 
were  made  from  the  Wenas  river  there  was 
no  procedure  prescribed  by  legislation  for 
notice  of  the  appropriation  as  now  exists, 
but  absence  of  sucn  prescription  did  not 
make  actual  notice  of  the  intention  to  ap- 
propriate unavailable.  Certainly,  when  the 
possessory  right  to  a  definite  tract  of  agri- 
cultural land  was  acquired  by  the  settler, 
and  made  known  by  his  residence  and  culti- 
vation thereon,  and  by  the  use  of  water 
from  the  stream,  the  intention  to  appropri- 
ate and  continue  to  use  the  water  should 
be  inferred;  and  the  continuous  use  of  the 
water  for  irrigation  tiiereafter,  and  the  ex- 
tcn^sion  of  the  area  of  cultivation  witli  rea- 
sonable diligence,  must  confirm  the  appro- 
priation from  the  beginning  of  the  diver- 
sion; and  the  quantity  of  the  water  appro- 
priated may  also  reasonably  be  inferred 
from  the  quantity  of  the  land  occupied, 
with  its  boundaries  thus  defined  and 
claimed.  It  was  said  of  a  similar  appro- 
priation in  OfTicld  V.  Ish,  21  Wash.  277,  57 
Pac.  809:  "lie  continued  from  year  to 
year  to  improve  the  premise's,  put  out  more 
fruit  trees,  and  cultivated  more  of  the  land, 
as  is  usually  done  by  farmers  in  improving 
new  land.  Appropriation  of  water  consists 
in  tlie  intention,  accompanied  by  reasonable 
diligence,  to  use  the  water  for  the  purposes 
originally  contemplated  at  the  time  of  its 
diversion."    It  seems  fairly  deducible  from 
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the  evidence  that  the  plaintiflf,  by  himself 
aud  his  predecessors  in  interest,  conforms 
to  these  requisites  for  actual  appropria- 
tions on  the  tiacts  of  land  hereinbefore  de- 
scribed. It  is  true,  more  difficulty  is  in- 
volved in  the  investigation  and  determina- 
tion of  the  time  and  the  amount  of  the  ap- 
propriation tlian  where  the  procedure  has 
been  accurately  defined  by  statute.  But 
these  appropriators  were  farmers  beginning 
in  an  unsettled  and  new  country,  and  the 
reduction  of  their  lands  to  cultivation  was 
in  the  usual  course  of  such  operations  un- 
der such  conditions.  There  can  be  no  rea- 
sonable hesitancy  in  arriving  at  the  conclu- 
sion that  they  intended  to  acquire  sufficient 
water  to  irrigate  their  lands,  and  by  vari- 
ous mcaiifi — ditches,  the  use  of  sloughs,  and 
natural  channels — ^they  utilized  the  water; 
and  we  think  the  evidence,  fairly  inter- 
preted, shows  the  use  of  reasonable  dili- 
gence in  the  continuous  increasing  use  of 
the  water  for  the  purpose  of  rendering  their 
fai-ms  available  for  agricultural  purposes 
to  the  full  extent  of  the  soil  thereof.  As 
already  obsen'ed,  it  has  been  concluded  that 
the  appropriations  were  in  fact  made,  and 
the  rights  to  the  appropriatiouB  became 
vested.  The  superior  court,  however,  found 
that  it  could  not  determine  from  the  evi- 
dence the  quantity  of  water  required  for 
the  irrigation  of  the  plaintiff's  parcels  of 
land.  The  evidence  upon  this  issue  is  not 
sufficiently  clear  for  this  court  to  set  aside 
this  finding.  An  examination  discloses 
tliat  a  number  of  witnesses,  when  testifying 
and  while  expressing  opinions  as  to  the 
number  of  inches  of  water  required  to  irri- 
gate the  land,  had  not  very  definite  ideas 
of  the  measurement  of  water ;  and  the  court 
was  justified  in  attaching  but  little  weight 
to  such  testimony.  It  is  also  observed  that 
the  terms  "inches"  and  "miners*  inehes" 
were  used  very  indefinitely,  and  that  ditches 
were  frequently  mentioned  by  the  width  and 
depth,  witliout  the  specification  of  the 
grade.  All  these  terms  and  descriptions, 
without  more  specific  statement^  are  of  very 
little  aid  in  the  measurement  of  the  definite 
quantity  of  water  required  for  the  irriga- 
tion of  the  lands  mentioned.  For  a  perti- 
nent discussion  of  the  value  of  such  evi- 
dence, see  Dougherty  v.  Hoggin,  61  Cal. 
305.  The  term  "miners'  inch"  cannot  be 
definite,  without  the  specification  of  the 
head  or  pressure,  and  the  witnesses  continu- 
ally vary  when  speaking  of  the  pressure  in 
tlie  ''miners'  inch."  The  law  (1  Ballinger's 
Anno.  Codes  &  Statutes,  §  4090)  pre- 
scribed: "The  unit  of  measure  for  water 
for  irrigation,  mining,  milling,  and  me- 
chanical purposes  in  this  state  shall  be  a 
cubic  foot  of  water  per  second  of  time." 
However,  the  necessity  of  the  issue  pre- 
sented is  a  definite  measurement  of  the 
quantity  of  water  required  for  the  irriga- 
tion of  these  farm  lands,  and  may  be  ex- 
pressed in  inches  where  the  pressure  and 
method  of  measurement  is  given,  or  in  the 
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unit  adopted  by  the  statute.  The  common 
experience  in  irrigating  arid  lands  for  agri- 
cultural crops  in  Yakima  county  would 
seem  to  afford  a  rule  for  the  judicious  ap- 
plication of  water  for  the  lands  herein. 
To  such  quantity  of  water  the  plaintiff  is 
entitled  by  virtue  of  his  prior  appropria- 
tionp.  The  fact  that  he  did  not  describe  a 
definite  measurement  of  what  he  used,  and 
that  there  was  no  clear  and  satisfactory 
proof  showing  the  amount  required,  does^ 
not  deprive  him  of  his  rights.  Evidence,, 
doubtless,  can  be  adduced  showing  the  ap- 
plication of  water  in  irrigation  for  such 
lands  as  these,  where  more  definite  meas- 
urements of  the  quantity  used  has  been  de- 
termined. It  is  deemed  advisahle  to  make 
these  suggestions  in  view  of  the  disposition 
that  must  be  made  of  the  case. 

5.  It  is  concluded  that  the  plaintiff's  ap- 
propriations for  the  Cleman  tract  and  the 
Peikins  tract  are  prior  and  superior  to  the 
rights  of  pJl  the  defendants  who  have  ap- 
peared in  the  action^  and  that  his  appro- 
priation foi*  the  White  place  is  prior  and 
superior  to  all  the  defendants  who  have  ap- 
peared, except  the  defendant  Quinn,  whose 
premises  have  been  heretofore  described; 
and  it  will  be  necessary  to  determine  the 
quantity  of  water  in  the  appropriation  of 
Quinn  as  between  himself  and  the  plaintiff. 
The  conclusion  of  the  superior  court  relat- 
ing to  the  damages  claimed  and  to  the  costs 
of  tlie  suit  in  the  superior  court  will  not  be 
changed.  The  plaintiff  will  recover  his 
costs  upon  appeal,  assessed  equally  against 
the  defendants,  with  the  exception  of  the 
defendant  Quinn. 

The  judgment  of  the  Superior  Court  is  re- 
versedf  and  the  cause  and  the  record  there- 
in remanded  to  that  court,  with  instruc- 
tions to  hear  and  consider  only  such  fur- 
ther evidence  as  may  be  produced  before  it 
upon  the  quantity  of  water  required  to  irri- 
gate the  three  several  parcels  of  land  owned 
by  plaintiff,  and  the  water  required  for  the 
irrigation  of  the  premises,  hereinbefore  de- 
scribed, of  the  defendant  Quinn,  and  that 
such  quantity  of  water  so  required  be  found 
by  the  court,  and  thereafter  that  the  court 
enter  judgment  determining  the  priorities 
of  the  appropriations  of  plaintiff  as  herein- 
before found  by  this  court,  and  adjudge  the 
quantity  thereof  found  to  be  necessary  to 
irrigate  said  lands  for  ordinary  agricul- 
tural purposes,  and  that  all  the  defendants 
in  said  cause  be  perpetually  enjoined  from 
in  any  wise  interfering  with  or  disiurbing 
the  priorities  so  established  under  the  judg- 
ment, and  tliat  plaintiff  have  water  at  all 
times  for  stock  and  domestic  uses.  Nei- 
ther plaintiff  nor  defendants  will  be  al- 
lowed costs  in  the  production  of  further  evi- 
dence to  determine  the  quantity  of  water 
appropriated. 

Biinbar,  Fnllerton,  Anders,  Xoimty 
White,  and  Hadley,  JJ.,  concur. 
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Clyde  Guy   SROUFE  et  al.,  by  Guardian, 
Respts., 
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MORAN  BROTHERS  COMPA>rY,  Appt, 
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1.  A  aliip  carpenter  dealffnated  by  the 
foreman  in  charge  of  the  conat ruc- 
tion of  a  ahlp  to  act  m  intermedlarr 

to  transmit  signals  from  him  to  those  in 
charge  of  a  winch  operated  by  steam,  by 
which  cants  or  framing  of  the  ship  are  raised 
to  place  and  held  until  fastened,  and  which 
is  needlessly  placed  out  of  sight  of  the  fore- 
man, whose  signals  are  necessary  to  effect  the 
proper  adjustment  of  the  cants,  is  not  a  fel- 
low servant  of  the  carpenters  engaged  in  fas- 
tening tlie  cants  in  place,  and  the  master  will 
be  liable  in  case  he  negligently  transmits  the 
foremsn's  signal,  in  consequence  of  which 
the  cant  falls  and  injures  a  carpenter. 

a.  Instructions  to  the  Jnry  npon  the 
aaestlon  of  the  duty  Trhlch  a  master 
o^nrea  to  one  servant  in  hiring  others  are 
not  ground  for  reversal,  where,  taken  as  a 
whole,  they  state  that  the  master's  duty  is 
to  furnish  reasonably  suitable  servants,  and 
that  he  discharges  this  duty  when  he  exer- 
cises ordinary  and  reasonable  care  in  so  do- 
ing, although  some  portions  of  them  seem 
to  require  a  higher  duty  In  this  respect. 

8.  Pleadinjta  charsius:  a  master  vrlth 
liabilltr  for  injury  to  a  servant  through 
incompetence  of  a  vice  principal  will  include 
lncomi>etence  of  a  servant  acting  at  the  time 
as  vice  principal. 

4.  An  instruction  as  to  comparatlTc 
netrliorence  ia  not  reveraible  error  in 
an  action  against  a  master  for  negligent  in- 
jury of  his  servant,  where  there  Is  not  a 
particle  of  evidence  of  negligence  on  the  part 
of  the  servant. 

5.  A  master  ia  not  relieved  from  lia- 
bility for  injury  to  hia  aervant  by  the 
fact  that  it  was  caused  by  the  combined  neg- 
ligence of  himself  and  a  fellow  servant  of 
the  injured  person. 

0.  To  recover  for  injury  to  a  ship  car- 
penter by  .the  fall  of  a  cant  which  he 
was  assisting  in  fastening  in  place,  and 
which  was  raised  to  position  by  means  of  a 
rope  with  a  knot  in  it,  which  ran  between 
timbers  in  such  a  way  that  the  knot  was 
likely  to  catch  or  foul,  direct  proof  that  it 
did  so  Is  not  necessary  where  the  evidence 
shows  that,  'in  lowering  the  cant  to  place,  the 
Black  from  ^he  winch,  instead  of  running 
out,  piled  up,  and  finally,  after  the  fore- 
man's surging  on  the  rope,  it  went  with  a 
rush,  letting  the  cant  fall  and  cause  the  in- 
jury. 

(April  22,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  faTor  of  niaintiffs  in  an  action  brought 
to  recover  damages  for  personal  injuries 
resulting  in  death,  and  alleged  to  have  been 

NoTB. — As  to  vice  princll)aT8hIp^determined 
with  reference  to  the  character  of  the  act  which 
caused  the  injury,  see  also,  In  this  series,  La- 
fayette Bridge  Co.  v.  Olsen  (C.  C.  App.  7th 
C.)  54  L.  R.  A.  S3,  and  note. 

As  to  duty  of  master  with  respect  to  the 
employment  of  his  servants,  see  also  Smith  v. 
SL  Louis  ft  S.  F.  R.  Co.  (Mo.)  48  L.  B.  A.  868, 
and  note, 
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caused     by     defendant's     negligence.      Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Preston^  Carr,  ft  Gilman,  for 
appellant : 

Redman,  in  the  performance  of  the  work 
in  which  he  was  engaged  at  the  time  of  the 
accident,  was  a  fellow  servant  of  Sroufe. 

1  Shearm.  &  Kedf.  Neg.  5th  ed.  §  224; 
CHspin  V.  Babbitt,  81  N.  Y.  616,  37  Am. 
Rep.  521;  Say  ward  v.  Carlson,  1  Wash.  29, 
23  Pac.  830;  Hughes  r.  Oregon  Improv.  Co. 
20  Wash.  294,  55  Pac.  119;  Fugh  v.  Oregon 
Improv.  Co.  14  Wash.  331,  44  Pac.  547, 
089;  Morgan  v.  Carbon  Hill  Coal  Co.  ft 
Wash.  577,  34  Pac.  152,  772. 

The  position  held  by  Redman  is  some- 
what analogous  to  that  of  a  telegraph  oper- 
ator in  the  employment  of  a  railroad  com- 
pany, charged  with  the  duty  of  receiving 
messages  from  the  train  despatcher  and 
conveying  them  to  trainmen. 

(Jourts,  almost  without  exception,  hold 
such  telegraph  operator  to  be  a  fellow  serv- 
ant of  the  trainmen. 

Oregon  Short  Line  d  U.  N.  R.  Co.  v. 
Frost,  21  C.  C.  A.  186,  44  U.  S.  App.  606, 
74  Fed.  965;  Baltimore  d  0.  R.  Co.  v. 
Camp,  13  C.  C.  A.  233,  31  U.  S.  App.  213, 
65  Fed.  952;  McKaig  v.  Northern  P.  R.  Co. 
42  Fed.  288;  Cincinnati,  N.  0.  d  T.  P.  R. 
Co.  v.  Clark,  6  C.  C.  A.  281,  16  U.  S.  App. 
17,  57  Fed.  125;  Illinois  C.  R.  Co.  v.  Bcnte, 
40  C.  C.  A.  56,  99  Fed.  657;  Slater  v. 
Jcvortt,  85  N.  Y.  61,  39  Am.  Rep.  627. 

One  whose  position  requires  him,  and 
whose  duty  it  is,  to  give  signals  or  warn- 
ings to  the  men  working  with  him,  is  a  fel- 
low servant  of  those  men. 

Hermann  v.  Port  Blakely  Mill  Co.  71 
Fed.  853 ;  Ocean  S8.  Co.  v.  Cheeney,  86  Ga. 
278,  12  S.  E.  351;  The  Queen,  40  Fed.  694; 
McDofiald  V.  Buckley,  48  C.  C.  A.  372,  109 
Fed.  290. 

!Men  occupying  the  same  relation  to  other 
men  that  the  winchmen  in  this  case  occu- 
pied to  the  ship  carpenters  axe  fellow  serv- 
ants with  such  men. 

The  Bolivia,  15  C.  C.  A.  701,  20  U.  S. 
App.  702,  69  Fed.  652;  Clark  County  Ce- 
ment Co.  V.  Wright,  16  Ind.  App.  630,  45 
N.  E.  817;  Olsen  v.  Starin,  43  App.  Div. 
422,  60  N.  Y.  Supp.  134;  The  Servia,  44 
Fed.  943;  Wood  v.  New  Bedford  Coal  Co. 
121  Mass.  252;  Buckley  v.  Gould  d  C.  Sil- 
ver Min.  Co.  8  Sawy.  394,  14  Fed.  833 ;  Tre- 
watha  V.  Buchanan  Oold  Min.  d  Mill.  Co. 
96  Cal.  494,  28  Pac.  571,  31  Pac.  561; 
Starne  v.  Schlothane,  21  111.  App.  97;  Brad- 
bury V.  Ki7igston  Coal  Co.  157  Pa.  231,  27 
Atl.  400;  Ryan  v.  McCully,  123  Mo.  636,  27 
S.  W.  533. 

Wlien  the  damages  claimed  in  an  action 
were  occasioned  by  one  of  two  causes,  for 
one  of  which  the  defendant  is  responsible 
and  for  the  other  not,  the  plaintiff  must 
fail  if  his  evidence  does  not  show  that  they 
were  produced  by  the  former,  or  if  it  is  just 
as  probable  that  they  were  caused  by  the 
one  as  the  other. 

S carles  v.  Manhattan  R.  Co.  101  N.  Y. 
661,  5  N.  E.  66;   Grant  v.  Pennsylvania  d 
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A*,  y.  Caml  d  R.  Co.  133  N.  Y.  657,  31  N. 
E.  220;  Deschenes  v.  Concord  d  M.  R.  Co, 
m  N.  H.  285,  46  Atl.  467 ;  Malone  v.  Boston 
d  A.  R.  Co,  51  Hun,  632,  4  N.  Y.  Supp.  590; 
Ko88man  v.  Stulz,  25  N.  Y.  S.  R.  953,  5  N. 
Y.  Supp.  764;  Twylor  v.  Yonkera,  106  N. 
Y.  202,  59  Am.  Rep.  492,  11  N.  E.  642. 

Messrs,  Ballinger,  Ronald,  ft  Battle, 
for  respondents: 

The  risk  which  the  laborer  assumes  from 
the  neglect  of  his  fellow  laborers  is  where 
they  are  co-operating  in  the  same  business, 
so  that  he  knows  that  the  employment  is 
one  of  the  incidents  of  their  common  serv- 
ice. 

Jfammarherg  v.  8t.  Paul  d  T.  Lumber  Co. 
19  Wash.  539,  53  Pac.  727;  Uren  v.  Golden 
I'unnel  Min.  Co.  24  Wash.  261,  64  Pac.  175. 

liedman  became,  as  it  were,  the  mere 
mouthpiece  or  hand  of  the  vice  principal, — 
^was  under  his  personal  supervision;  and 
;none  of  the  employees  associated  with  him 
•could  have  been  considered  to  have  contem- 
plated the  incurring  of  the  risk  of  accident 
through  his  negligence  or  mistake. 

Northern  P.  R.  Co.  v.  Haanhlcy,  154  U.  S. 
349-357,  38  L.  ed.  1009,  1013,  14  Sup.  Ct. 
JRep.  983, 

The  burden  is  upon  the  appellant  here  to 
^show  that  deceased  and  Kedman  were  fellow 
Bervants. 

12  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1021; 
Chicago,  B.  d  Q.  R.  Co.  v.  Oyster,  58  Neb. 
1,  78  N.  W.  359;  Patterson  v.  Houston  d  T. 
C.  R.  Co.  (Tex.  Civ.  App.)  40  S.  W.  442; 
Chicago  d  A.  R.  Co.  v.  House,  172  111.  601, 
50  N.  E.  151. 

The  question  turns  rather  on  the  charac- 
ter of  the  act  than  on  the  relations  of  the 
employees  to  each  other. 

BaUimore  d  0.  R.  Co.  v.  Baugh,  149  U. 
S.  368,  37  L.  ed.  772,  13  Sup.  Ct.'Rep.  914. 

This  is  an  act  done  in  the  discharge  of  a 
positive  duty  due  from  the  master,  whose 
duty  it  is  to  furnish  his  employee  with  a 
reasonably  safe  place  in  which  to  work,  and 
to  keep  it  safe. 

Johnson  v.  Bellinx/ham  Bay  Improv.  Co. 
13  Wash.  454,  43  Pac.  370;  McDonough  v. 
Ureat  Northern  R.  Co.  15  Wash.  244,  46 
Pac.  334:  Ogle  v.  Jones,  16  Wash.  322,  47 
Pac.  747;  Dixon  v.  Bausman,  17  Wash.  .306, 
49  Pac.  540;  Walker  v.  McNeill,  17  Wash. 
582,  50  Pac.  518;  Hough  v.  Texas  d  P.  R. 
Co.  100  U.  S.  213,  25  L.  ed.  612;  Benzing  v. 
meinway  d  Sons,  101  N.  Y.  547,  5  N.  E. 
449;  Pullman  Palace  Car  Co.  v.  La<ick,  143 
111.  242,  18  L.  R.  A.  215,  32  N.  E.  289; 
^Cameron  v.  Great  Northern  R.  Co.  8  N.  D. 
124,  77  N.  W.  1018;  Union  P.  R.  Co.  v. 
Da/niels,  152  U.  S.  688,  suh  nom.  Union  P. 
R.  Co.  v.  Snyder,  38  L.  ed.  600,  14  Sup.  Ct. 
Rep.  756;  Rice  v.  King  Philip  Mills,  144 
Mass.  229,  59  Am.  Rep.  80,  11  N.  E.  105; 
Missouri,  K.  d  T.  R.  Co.  v.  Fowler,  61  Kan. 
320,  59  Pac.  648;  Donnelly  v.  Booth  Bros, 
d  H.  I.  Granite  Co.  90  Me.'llO,  37  Atl.  874; 
Welty  V.  Lake  Superior  Terminal  d  Trans- 
fer R.  Co.  100  W'is.  128,  75  N.  W .  1027 ; 
Northern  P,  R.  Co.  v.  Herbert,  116  U.  S. 
658,  29  L.  ed.  762,  6  Sup.  Ct.  Rep.  590; 
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Cooley,  Torts,  550,  561;  Bailey,  Master's 
Liability  for  Injuries  to  Servant,  186,  186. 

"The  mere  fact  that  an  injury  to  a  serv- 
ant was  partly  caused  by  the  negligence  of 
a  fellow  servant  does  not  relieve  the  mas- 
ter from  liability  therefor,  if  it  clearly  ap- 
pears that  the  accident  which  caused  the  in- 
jury would  not  have  happened  had  not  the 
master  himself  been  negligent." 

Northern  P.  R.  Co.  v.  Poirer,  15  C.  C.  A. 
52,  29  U.  S.  App.  583,  67  Fed.  885;  Grand 
Trunk  R.  Co.  v.  Cummings,  106  U.  S.  700, 
27  L.  ed.  266,  1  Sup.  Ct.  Rep.  493;  Cop- 
pins  V.  New  York  C.  d  H.  R.  R.  Co.  122  N. 
Y.  557,  25  N.  E.  915;  Town  v.  Michigan  C. 
R.  Co.  84  Mich.  214,  47  N.  W.  665;  7  Am. 
&  Eng.  Enc.  Law,  p.  828. 

Where  the  master's  negligence,  combined 
with  the  servant's,  works  the  injury,  the 
master  is  liable. 

Grand  Trunk  R,  Co.  v.  Cummings,  106  U. 
S.  700,  27  L.  ed.  266,  1  Sup.  Ct.  Rep.  493; 
Totcn  V.  Vicksburg,  8.  d  P.  R.  Co.  37  La. 
Ann.  630,  65  Am.  Rep.  611;  Ellis  v.  New 
York,  L.  E.  d  W.  R.  Co.  95  N.  Y.  546; 
Maupin  v.  Texas  d  P.  R.  Co.  40  C.  0.  A. 
234,  99  Fed.  49;  Coppins  v.  New  York  C.  d 
H.  R.  R,  Co,  122  N.  Y.  557,  25  N.  E.  915; 
Northern  P.  R.  Co.  v.  Poircr,  15  C.  C.  A. 
52,  29  U.  S.  App.  583,  67  Fed.  885;  Pull- 
man Palace  Car  Co.  v.  Laack,  143  III.  242, 
18  L.  R.  A.  215,  32  N.  E.  291;  Crutohfield 
V.  Richmond  d  D.  R.  Co.  76  N.  C.  320; 
Boyce  v.  Fitzpatrick,  80  Ind.  526;  String- 
fiam  V.  Stewart,  100  N.  Y.  516,  3  N.  E.  675; 
Paulmier  v.  Erie  R.  Co.  34  N.  J.  L.  151; 
BaUimore  d  0.  R.  Co.  v.  McKenzie,  81  Va. 
71;  Cole  v.  Wanm  Mfg.  Co.  63  N.  J.  L. 
626,  44  Atl.  649 ;  Stevens  v.  Howe,  28  Xeb. 
547,  44  N.  W.  865;  Whdlen  v.  Centenary 
Church,  62  Mo.  326. 

WUte,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  a  judgment  ren- 
dered by  the  superior  court  of  King  county 
on  the  verdict  of  a  jury  in  favor  or  the  re- 
spondents and  against  the  appellant  for  the 
sum  of  $6,500  and  costs.  Tlie  action  is  by 
the  minor  children  of  one  Henry  C.  Sroufe, 
deceased,  to  recover  damages  for  the  death 
of  their  father,  occasioned  by  accidental  in- 
juries received  while  in  the  employ  of  the 
appellant  as  a  ship  carpenter.  Omitting  for- 
mal allegations,  the  material  allegations  of 
the  complaint  are,  in  substance,  that  while 
so  employed  as  a  ship  carpenter  the  ^lid 
Henry  C.  Sroufe  was  directed  by  the  vice 
principal  of  the  defendant,  the  shipyard 
foreman,  to  go  upon  a  high  scaffolding 
which  the  defendant  had  erected  on  said 
yard,  and  surrounding  a  vessel  in  the  course 
of  construction,  and  there  assist  in  putting 
in  place  the  cant  timbers  which  the  defend- 
ant w^as  about  to  attempt  to  raise; 
that  said  cant  frames  or  timbers 
were  hea\'y  wooden  frames,  or  ship  ribs, 
which  were  required  to  be  adjusted  to 
the  keel  of  said  vessel  and  a  supporting 
harping  near  the  top  of  said  cant;  that,  to 
so  adjust  the  cant,  it  was  necessary  first  to 
hoist  it,  and  then  lower  it  gradually  to  a 
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proper  place  of  adjustment,  and  for  the  pur- 
pose of  hoisting  and  lowering  it  in  place, 
fO  that  it  could  be  adjusted  and  fastened, 
defendant  provided  an  engine  located  near 
the  stem  of  the  vessel,  and  also  blocks  witli 
tackle  and  rope  running  to  a  temporary 
derrick  or  gin  pole  situated  near  the  cant, 
-which  was  at  the  stern  of  the  vessel,  which 
rope  was  fastened  to  the  cant,  and  also  pro- 
>ided  jackscrews,  resting  upon  blocks  laid 
-on  cross  timbers  or  spales  for  use  under- 
neath, or  at  the  lower  end  of  the  cant;  that 
it  was  the  duty  of  Henry  C.  Sroufe,  under 
directions  to  him  from  the  yard  foreman, 
to  stand  and  remain  upon  the  scaffolding 
aforesaid  (it  being  about  30  feet  in  height) 
while  the  cant  was  being  hoisted  and  low- 
<*red,  to  assist  in  the  work,  and  keep  the 
(ant  in  place  until  it  could  be  fastened; 
that  in  attempting  to  hoist  and  adjust  the 
first  cant,  which  was  a  very  heavy  one,  and 
to  fasten  same  near  the  stern  of  the  vessel, 
it  had  been  hoisted  into  the  air,  and  was 
hanging  suspended  by  means  of  the  ropes 
fastened  as  aforesaid,  and  on  a  jackscrew 
resting  on  planks  laid  across  the  spales  be- 
neath the  lower  end,  and  while  the  same 
was  thus  suspended  and  hanging  and  being 
Jowered  to  its  proper  place,  and  while  Henry 
C.  Sroufe  was  on  said  scaffolding,  and  in 
the  performance  of  his  duties,  and  under 
the  direction  of  the  foreman  aforesaid,  and 
an  the  exercise  of  due  and  proper  care,  and 
without  any  negligence  whatever  on  the 
part  of  said*  Henry  C.  Sroufe,  the  rope  and 
-aid  tackle  slipped  or  gave  way,  and  the 
spales  and  cross  planks  and  the  jackscrews 
>*  prang  or  gave  way,  whereby  and  by  rea- 
Mjn  thereof  the  heavy  cant  fell  against  the 
staging  upon  which  Henry  C.  Sroufe  was 
standing,  with  such  rapidity  and  violence 
that  it  knocked  the  same  down,  and  pre- 
cipitated the  deceased  some  30  feet  to  the 
deck  below,  with  such  force  that  he  was 
fatally  injured,  and  from  such  injuries, 
and  as  a  result  thereof,  shortly  thereafter 
died;  that  the  falling  of  the  cant,  and  the 
consequent  killing  of  the  deceased,  were  on 
account  of  the  negligence  of  the  aefendant 
and  its  foreman,  in  that  the  foreman  failed 
and  neglected  to  provide  and  furnish  the 
deceased  with  a  safe  place  in  which  to  work 
or  to  discharge  his  duties,  and  failed  and 
neglected  to  provide  suitable,  proper,  suf- 
flaent,  adequate,  or  serviceable  ropes, 
tackle,  instrumentalities,  and  appliances, 
and  to  adjust  or  arrange  the  same  in  a 
suitable,  proper,  and  safe  manner,  so  that 
the  same  would  work  properly  and  safely, 
and  failed  and  neglected  to  properly 
strengthen  or  to  provide  suitable  spales, 
timbers,  or  staging  underneath  the  jack- 
Fcrews  for  the  raising,  catching,  holding,  or 
bearing  of  the  weight  necessary  to  rest  upon 
the  jackscrews  in  the  process  of  lowering 
the  cant,  and  said  foreman  employed  by  the 
defendant  was  negligent  and  careless  in 
coniitracting,  arranging,  managing,  and 
operating  the  ropes,  tackle,  instrilmentali- 
iie?,  ancT  appliances  as  aforesaid,  and  the 
defective,  unsuitable,  and  inadequate  ap- 
paratus,   and    the    negligent    and    careless 


management  and  operation  tliereof,  and 
the  manner  of  attaching  and  adjusting  the 
same,  as  provided,  furnished,  and  operated 
by  the  defendant  and  its  foreman,  rendered 
the  same  inadequate,  unsuitable,  unsafe, 
and  dangerous,  and  rendered  the  place  pro- 
vided for  deceased  in  which  to  work  a  dan- 
gerous and  unsafe  place  to  work,  all  of 
which  facts  were  icnown  to  defendant  and 
its  foreman,  and  were  unknown  to  deceased 
at  the  time  of  the  accident  or  at  all;  that 
said  accident  occurred  while  the  deceased 
was  in  the  discharge  of  his  duties  under 
the  direction  of  the  foreman  of  said  defend- 
ant, and  while  the  deceased  was  in  the  exer- 
cise of  due  and  proper  care,  and  without 
negligence  or  notice  of  any  of  the  things 
heretofore  mentioned,  and  was  owing  wholly 
and  solely  to  the  failure  and  negligence  of 
the  defendant  and  its  foreman  as  above 
alleged. 

Ine  following  are  the  facts  surrounding 
the  accident: 

Among  other  branches  of  industry,  the 
appellant  conducts  a  shipyard,  in  which 
wooden  ships  are  built.  On  the  29th  of 
May,  1900,  appellant  had  on  its  ways,  in 
process  of  construction,  the  barkentine 
Minnie  E.  Caine.  Appellant's  shipyard 
and  the  construction  of  the  ship  were  in 
charge  of  a  shipyard  foreman,  one  George 
R.  E.  Monk,  who  had  full  direction  and 
control  of  the  men  working  upon  this  ves- 
sel. It  was  on  this  day,  and  while  working 
on  this  vessel,  that  Henry  C.  Sroufe  re- 
ceived the  injuries  from  which  he  died. 
At  the  time  of  the  accident  the  shipyard 
crew  was  composed  of  said  Monk,  some  ten 
or  twelve  ship  carpenters,  and  two  winch- 
men;  the  latter  having  charge  of  the  don- 
key engine  or  w^inch  used  in  hoisting.  The 
crew  at  this  time  were  engaged  in  putting 
a  cant  in  place  in  the  after  framework  of 
the  vessel.  The  keel,  in  framing,  was  on 
blocks  built  up  over  4  feet  high.  Fastened 
to  ,the  ribs  or  frames  of  the  ship  during  her 
construction,  and  running  len^hwise  from 
stem  to  stern,  were  large  timbers  called 
"ribbons."  There  were  a  number  of  parallel 
ribbons,  one  above  the  other,  with  intervals 
of  only  a  few  feet  between  them;  the  low- 
est ribbon  being  under  the  bilge  of  the  ship, 
and  the  highest  ribbon  at  the  top  of  the^ribs 
or  frames.  Standing  on  end  and  under- 
neath the  body  of  the  ship  were  many  up- 
right timbers,  called  "shores"  or  "stand- 
ards." The  ship  was  being  constructed  on 
a  planked  wharf.  The  lower  end  of  these 
shores  rested  on  the  wharf,  the  upper  ends 
being  fastened  under  and  against  the  lower 
surface  of  these  ribbons.  The  purpose  of 
these  shores  was  to  hold  the  ship  up  and  in 
place  during  construction,  and  they  were 
firm  and  solid  under  the  weight  of  the  ves- 
sel. There  were  two  rows  of  these  shores 
all  around  the  ship,  and  in  some  places  three 
rows,  the  row  set  under  the  ribbon  fastened 
under  the  bilge  being  called  "bilge  shores," 
in  distinction  from  the  rows  of  shores  set 
under  other  ribbons.  These  rows  of  shores 
were  not  straight,  but,  like  the  ribbons  un- 
der which  they  were  set,  conformed  to  the 
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curvature  of  the  ship.  The  keel  of  the  ship 
was  180  feet  in-  length.  These  shores  were 
6  or  7  feet  apart.  The  shores  under  one 
ribbon  were  not  set  opposite  theshores  under 
another  ribbon,  but  were,  like  brickwork, 
set  between  or  apparently  alternating. 
Looking  from  forward  toward  aft,  or  vice 
versaf  these  shores  presented  the  aspect  of 
an  irregular  forest  of  uprights;  the  ar- 
rangement in  this  ship  actually  making  a 
shore  standing  in  every  2  feet  of  distance. 
Owing  to  the  height  of  the  vessel  above  the 
wharf,  a  sort  of  a  platform  had  previously 
been  constructed  under  the.  sides  of  the  ves- 
sel, and  underneath  the  frames  on  which 
the  workmen  stood  to  drive  bolts  upward. 
This  platform  had  consisted  of  one  or  more 
loose  planks  laid  on  cross  timbers  called 
"'spalcs/'  extending  at  right  angles  to  the 
keel.  These  spales  or  cross  timbers  were  of 
different  dimensions, — from  5  by  5  to  6  by 
6.  They  were  from  8  to  10  feet  apart,  tiere 
being  from  18  to  20  of  them  on  the  port 
side  of  the  vessel.  They  were  resting  on 
blocks  1  foot  high  set  on  the  wharf.  These 
cross  spales  were  about  25  feet  long,  and 
attended  from  the  keel  out  beyond  the  outer 
row  of  shores.  Some  of  them  rested 
against  the  shores  at  one  end,  and  some 
against  the  keel  blocks  at  the  other.  All 
of  the  ribs  in  the  ship  known  as  the  **square 
fraines"  had  been  raised  and  fastened  onto 
the  keel.  The  frames  or  ribs  aft  of  these 
square  frames,  and  which  were  to  be  fast- 
ened to  the  deadwood,  are  called  "cants." 
The  cants  are  heavy  sticks  of  timber,  bow- 
ing in  shape,  and  forming,  with  the  square 
frames  in  front,  the  frame\iork  upon  which 
the  outside  planking  of  the  vessel  is  laid. 
The  cant  being  raised  at  the  time  of  the 
accident  weighed  over  a  ton.  In  this  ves- 
sel there  were  8  or  10  of  these  aft  cants 
to  be  raised  and  attached  on  each  side. 
These  cants  were  each  composed  of  a  num- 
ber of  sticks,  and  were  framed  together, 
and  the  cants  fashioned  on  the  place  on  each 
side  of  the  stern  where  they  were  to  *be 
raised.  The  lower  end  of  the  cant,  or  the 
heel,  waa  to  be  set  or  adjusted  to  a  partic- 
ular line  on  the  deadwood,  and  there  fast- 
ened by  bolts  to  be  run  through  holes  bored 
in  the  cant  and  through  the  deadwood. 
These  holes  were  bored  before  raising.  A 
large  timber  called  a  "harping,"  which  is  a 
continuance  of  the  ribbons,  10  inches  wide, 
and  on  a  plane  with  and  near  the  top  of 
tlic  cants  when  raised,  was  fastened  andf  ex- 
tended from  the  square  frames  to  the  stern 
post  of  the  vessel.  The  tops  of  the  cants, 
when  raised  and  set  in  place,  would  rest 
against  this  harping.  To  fasten  or  adjust 
the  cant  in  place,  it  was  necessary  to  raise 
the  cant  and  fasten  it  to  its  proper  place 
on  the  deadwood.  The  following  method 
was  used  to  put  the  cant  in  place  and  fasten 
it;  Two  chains  were  attached  to  the  cant, 
one  near  the  heel  or  lower  end,  and  the 
other  at  some  distance  from  the  top.  These 
chains  were  then  connected  with  a  connect- 
ing chain  called  the  "bridle  chain."  To 
this  bridle  chain  a  rope  or  hoisting  line  was 
attached.  This  hoisting  line  was  then  at- 
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tached  to  a  tackle  consisting  of  two  pulleys, 
with  two  sheaves  each,  the  fall  of  which 
ran  through  a  sheave  or  pulley  near  the 
top  of  a  derrick  erected  on  top  of  the  dead- 
wood,  and  immediately  over  the  place 
where  the  cants  were  to  be  fastened. 
Thence  the  fall  ran  downi  to  and  through 
a  sheave  in  a  snatch  block  fastened  to  the 
deck  of  the  wharf,  almost  immediately  un- 
der the  derrick  or  under  the  keel,  from 
which  the  rope  was  conveyed  to  a  forward 
snatch  block  fastened  forward  of  the  bow 
of  the  ship,  and  underneath  a  raised  wharf 
or  platform,  and  thence  through  the  sheave 
in  this  forward  snatch  block  up  through 
this  raised  wharf  to  the  winch  or  donkey 
engine  set  upon  this  raised  platform.  After 
the  cant  was  raised  as  near  to  ita  right 
place  as  was  practicable  with  tackle,  it  was 
caught  by  shoving  a  jackscrew  under  a  set 
bolt  previously  fastened  for  the  purpose  in 
the  face  of  the  heel  of  the  cant.  The  man 
handling  the  jackscrew,  with  other  men  as- 
sisting in  adjusting  the  lower  end  of  the 
cant,  and  ready  to  fasten  in  place,  had  to 
take  position  and  work  imme(Uately  under, 
and  nearly  up  to  the  level  of,  the  point 
where  the  heel  was  to  be  fastened.  Owing 
to  the  height  of  the  ship  above  the  wharf, 
this  required  the  erection  of  a  platform  of 
sufficient  strength  to  hold  the  men  and  the 
weight  of  the  cant.  The  jackscrew  rests  on 
this  platform;  its  lower  end  out  somewhat 
from  perpendicular;  its  top  inclined  toward 
the  deadwood.  To  give  its  purpose  substan- 
tially as  set  forth  in  the  evidence:  "The 
purpose  of  the  jackscrew  is  to  take  a  cant 
and  hold  it  against  the  deadwood,  and  also 
to  lower  the  cant  to  place  when  the  tackle 
stops  it  above;  and  when  the  tackle  lets  it 
fall  below  the  place,  as  is  frequently  the 
case,  the  jackscrew  raises  it  to  its  place. 
The  whole  weight  at  times  rests  on  this 
jackscrew.  Sometimes  it  has  to  be  raised 
5  inches.  In  addition  to  the  purpose  of 
raising  and  lowering  the  cant,  the  jack- 
screw  also  presses  against  the  deadwood." 
This  platform  was  a  necessary  appliance 
for  raising  and  holding  these  cants,  and  it 
was  not  possible  to  raise  them  without  this 
platform  and  jackscrew.  This  platform 
consisted  of  plank  3  inches  in  thickness 
fastened  onto  cross  spales.  One  end  of 
these  spales  rested  on  a  cleat  6  by  6,  se- 
curely spiked  to  the  keel ;  and  to  prevent  its 
shoving  or  working  away  from  the  keel, 
and  to  hold  it  solid  under  the  outward 
shove  or  pressure  of  the  weight  on  the  jack- 
screw  standing  at  an  angle  as  above  men- 
tioned, this  platform,  prior  to  the  com- 
mencement to  raise,  had  one  of  its  spale^ 
or  cross  timbers  on  which  it  rested  10  or  12 
feet  in  length,  and  extending  out  to,  and  se- 
curely spiked  to,  one  of  the  shores.  The 
shore  was  solid  underneath  the  weight  of 
the  ship,  and  by  its  construction  the  plat- 
form was  sufficiently  strong.  The  winch 
was  in  advance  of  the  stem  of  the  ship,  and 
was  fully  200  feet  forward  of  the  point 
where  the  cant  was  to  be  fastened,  and 
about  25  feet  to  the  left  of  the  port  bow. 
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The  rope  was  not  long  enough  to  reach  the 
winch. 
The  evidence  is  conflicting  as  to  whether 
«  the  use  of  but  a  single  rope  was  sufficient, 
under  the  circumstances,  in  this  instance. 
Monk,  the  vice  principal  of  the  defendant, 
testified  that  they  did  not  have  a  rope  long 
enough  in  the  yard;  that  they  could  have 
had  one  long  enough,  but  would  have  had 
to  send  uptown  lor  it.  Monk  superin- 
tended the  rigging  of  the  tackle.  Matthew- 
son  and  Borofski,  two  of  the  workmen  on 
the  ship^  did  the  work  under  his  supervi- 
sion. Matthewson  asked  Monk  if  he  should 
splice  the  rope.  Monk  was  ready  to  go 
ahead  with  the  work,  and  said,  **No,  tie 
it,"  Two  ropes,  each  an  inch  and  a  half  in 
diameter,  were  tied  together  with  a  large 
knot,  the  knot  being  about  20  feet  forward 
of  the  aft  snatch  block.  The  evidence  is 
conflicting  as  to  whether  this  rope  ran  along 
the  deck  of  the  wharf,  or  over  the  top  of 
the  cross  spales.  It  ran  either  over  or  un- 
der the  cross  spales,  diagonally  and  be- 
tween, among  and  through  the  shores  to  the 
forward  snatch  block;  thence  through  a 
sheave  under  the  platform  on  which  the 
donkey  engine  stood,  and  up  to  the  winch; 
being  practically  underneath  the  keel  at 
the  aft  snatch  "blocks  and  about  25  feet 
therefrom  at  the  forward  snatch  block. 
Tiie  top  of  the  spales  was  from  17  to  18 
inches  above  the  deck  of  the  wharf. 
Matthewson  and  Borofski,  who  rigged  the 
tackle  under  Monk's  supervision,  say  the 
aft  snatch  block  was  rigged  so  the  rope 
would  clear  the  top  of  the*8pales,  but  the 
forward  snatch  block  was  a  little  lower 
than  the  top  of  the  spale.  Monk  himself 
admits  that  the  forward  snatch  block  was 
about  12  inches  high.  Monk  and  others 
testified  that  the  rope  passed  under  the 
spales.  Geared  as  this  rope  was,  this  knot, 
in  raising  the  cant  and  lowering  it  to  place, 
would  move  forward  from  70  to  100  feet, 
and  thence  backward  part  of  the  way. 
The  pull  on  the  rope  where  the  knot  was 
was  less  than  one  fourth  of  the  weight,  and 
it  would  be  still  less  after  the  jackscrew 
caught  the  cant.  The  moment  the  rope 
commences  to  slack,  it  drops  or  bends  down- 
ward more  or  less.  The  rope  had  more  or 
less  elasticity.  The  testimony  is  clear  that, 
if  the  rope  went  over  the  top  of  the  spales, 
the  knot  was  liable  to  catch  or  foul.  The 
wharf  underneath  the  spales  was  uneven, 
and  some  of  the  planks  were  sticking  up 
above  others,  and  there  was  liability  of  the 
knot  fouling  even  under  the  spales.  There 
was  evidence  tending  to  show  that  the  fore- 
man inspected  the  rope,  through  a  work- 
man, to  ascertain  if  it  was  likely  to  foul. 
There  was  testimony  tending  to  show  that 
if  the  rope  had  been  one  continuous  piece, 
or  had  been  spliced  together  instead  of  be- 
ing tied,  it  would  not  have  been  liable  to 
foul.  When  they  went  to  raise  the  first 
cant,  the  lower  end  of  the  cant  slipped  un- 
der the  stage  built  for  the  purpose  of  ad- 
justing the  heel  of  the  cant,  and  under  the 
cross  spale,  which  pressed  out  to  the  shore 
before  spoken  of.  We  can  better  illustrate 
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this  part  of  the  statement  with  the  evidence 
of  Joe  Landeen,  a  shipbuilder,  whose  duty 
it  was  to  handle  the  jackscrew.  He  says, 
in  substance:  "They  had  had  trouble  from 
the  very  start.  The  heel  of  the  cant  al- 
ways caught  under  the  spalc;  They  put  a 
line  on  it,  and  tried  to  pull  it  back  several 
times,  but  it  would  not  work.  It  would 
always  come  back  under.  After  repeating 
this  for  half  an  hour,  Monk  said,  "Saw  off 
that  spale  right  here;'  referring  to  the  spale 
upon  which  the  small  stage  was  built,  and 
which  ran  out  to,  and  was  spiked  to,  the 
shore.  After  this  was  sawed.  Monk  said, 
'Now,  go  and  get  a  shore  and  set  it  under 
there.'  Some  one  got  a  shore  and  set  it 
under."  This  was  a  short  block  set  on  end 
under  the  spale,  and  the  platform  rested 
on  the  small  block  set  on  end,  not  fastened 
to  the  wharf  or  braced.  Some  of  the  evi- 
dence tended  to  show  that  it  was  the  duty 
of  the  workmen  to  build  their  own  plat- 
forms. But  to  continue  Landeen *s  narra- 
tive: "Monk  then  said.  *Now,  Joe,  you  go 
up  and  handle  that  jackscrew.'  Joe  re- 
plied, *That  stage  won't  be  safe  now.  That 
will  fall  down.  It  ought  to  be  fastened.* 
Monk  said,  *No;  that's  all  right,  all  right; 
go  ahead :  go  ahead.' "  The  reason  that 
the  stage  was  not  strengthened  was  because 
Monk  would  not  give  them  time.  They 
were  from  an  hour  to  an  hour  and  a  half 
in  raising  and  lowering  the  first  cant.  The 
testimony  tended  to  show  that  it  should  have 
been  done  in  half  un  hour,  if  properly  done. 
Monk  himself  testified  that  he  had  had  con- 
siderable trouble  with  the  cant,  and  things 
did  not  go  right:  that  something  was  wrong, 
and  they  raised  and  lowered  it  a  number  of 
times.  It  was  while  hoisting  this  cant 
and  lowering  it  to  place  that  the  accident 
occurred.  For  some  reason  (the  reason  is 
the  mutter  of  dispute)  the  men  at  the  \^inch 
let  go  (that  is,  allowed  all  the  rope  to  run 
off  the  winch)  ;  and  the  cant,  being  thus 
released,  fell,  breaking  down  the  staging 
upon  which  the  jackscrew  was  placed  to 
force  the  heel  of  the  cant  into  position,  also 
striking  and  breaking  down  the  staging 
upon  which  the  deceased  was  working,  and 
causing  him  to  be  thrown  to  the  deck  of 
the  wharf.  The  winchmen  are  guided  in 
the  operation  of  the  winch  by  signals,  well 
understood  by  men  in  the  business,  given  to 
them  by  the  foreman,  either  directly  or 
through  some  intermediary.  In  raising 
the  cants  or  frames,  the  foreman  is  com- 
pelled by  the  nature  of  his  work  to  stand 
in  close  proximity  to  that  part  of  the  vessel 
where  the  cant  or  frame  is  being  put  in 
place;  and,  in  raising  the  after  frames  or 
cants  of  the  vessel,  the  position  of  the  fore- 
man in  this  instance  was  so  far  away  from 
the  winch,  and  his  view  was  so  obstructed 
by  other  frames  in  tlie  vessel,  that  the 
winchmen  could  not  see  him  clearly,  so  that 
in  raising  these  after  cants  or  frames  a  man 
was  stationed  by  the  foreman  in  such  a 
position  that  he  could  see  the  foreman,  and 
the  winchmen  clearly  see  him,  for  the  pur- 
pose of  transmitting  the  signals  given  by 
the  foreman  for  the  guidance  of  the  winch- 
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men.  The  cant  in  question  was  to  be  placed 
in  the  after  part  of  the  vessel,  and  the  fore- 
man stood  200  or  300  feet  from  the  winch- 
men.  He  selected  from  the  ship  carpenters 
there  employed  a  man,  and  put  him  in  a  sta- 
tion as  a  signal  passer.  The  man  selected 
was  by  the  name  of  Redman, — a  ship  car- 
penter in  the  same  employment  as  the  de- 
ceased, who  had  worked  under  Monk  for 
several  years,  had  frequently  acted  as  sig- 
nal passer,  and  understood  the  signals. 
The  reason  for  the  accident  is  a  matter  of 
some  doubt,  but  we  think,  from  the  evi- 
dence, that  the  jury  was  warranted  in  be- 
lieving that  the  knot  in  that  portion  of  the 
rope  that  led  from  the  aft  tackle  to  the 
winch  caught  in  a  cross  spale  or  shore,  or 
on  the  wharf,  thereby  holding  the  cant  sta- 
tionary; that  for  tliat  reason  slack  accum- 
ulated at  the  winch,  so  that  when  the  rope 
was  let  loose  from  the  drum  of  the  winch 
the  knot  was  suddenly  released,  letting  the 
cant  fall  abruptly.  There  is  no  direct  evi- 
dence that  the  knot  caught  in  the  manner 
indicated.  There  is  evidence  showing  that 
the  foreman  gave  the  signal  "All  gone,"  or 
"Let  go,"  and  that  it  was  in  response  to 
this  signal  that  the  winchmen  allowed  the 
rope  to  run  oflf  the  drum.  There  is  contra- 
dictory testimony,  however,  as  to  this. 
There  is  considerable  evidence  to  the  effect 
that  Monk  gave  to  Redman  the  signal 
"Lower  away,"  or  "Lower  away  slowly;" 
that  Redman,  in  transmitting  this  signal 
to  the  winchmen,  instead  of  giving  the  sig- 
nal "Lower  away,"  gave  the  signal  to  "Let 
go,"  and  the  winchmen,  acting  on  this  sig- 
nal, did  let  go,  thus  allowing  the  cant  to 
drop.  Monk,  in  signaling  to  the  intermedi- 
ary, was  governed  by  directions  from  the 
man  at  the  jackscrew.  The  verdict  of  the 
jury  was  genera  1^  and  it  is  impossible  to 
tell  which  theory  it  adopted. 

The  court  charged  the  jury  as  follows: 
"I  charge  you  further  that  the  servant 
does  not  assume  the  risks  of  carelessness 
of  those  who  undertake  to  discharge,  un- 
der the  master's  directions,  the  master's 
duty  toward  the  servant,  even  if  such  per- 
sons are  also  servants  of  the  same  master; 
nor  does  the  servant  assume  risks  which  he 
neither  knows  nor  suspects,  nor  had  reason 
to  look  for.  The  risks  incident  to  his  em- 
ployment which  he  assumes  are  such  risks 
as  he  knows,  or  which  by  the  exercise  of 
ordinary  care  he  should  have  known  of. 
In  this  connection,  I  charge  you  that  while 
in  the  discharge  of  his  ordinary  duties  the 
man  Redman  was  a  fellow  servant  of  the 
deceased,  yet  while  engaged  in  transmitting 
signals  from  the  foreman,  Monk,  to  the  men 
operating  the  donkey  engine,  he  was  dis- 
charging a  duty  imposed  by  law  upon  the 
vice  principal,  and  was  therefore,  while  so 
engaged,  a  vice  principal  of  the  defendant; 
and  if  you  find  from  a  preponderance  of  the 
evidence  that  Redman  failed  to  correctly 
transmit  the  signal  given  him  by  the  fore- 
man, Monk,  and  by  reason  of  such  failure 
the  injury,  if  any,  complained  of,  was 
caused,  then  you  must  find  the  defendant 
was  guilty  of  negligence."  The  appellant 
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assigns  this  instruction  as  error.  The 
court  also  refused  to  give  to  the  jury  the 
following  instruction  requested  by  the  ap- 
pellant: "1  charge  you  that  in  the  case  ^ 
at  bar  the  person  stationed  to  transmit  the 
signals  from  the  foreman  to  the  men  at  tlie 
wjnch  was  in  the  same  common  employment 
with  the  deceased,  and  was  a  fellow  serv- 
ant of  the  deceased,  and  that  the  defendant 
is  not  liable  in  this  action  if  you  shall  find 
from  the  evidence  that  the  accident  to 
Sroufe  was  occasioned  by  the  negligence  of 
such  person."  This,  also,  is  assigned  as  er- 
ror. The  court  also  refused  to  give  at  the 
request  of  the  appellant  the  following  in- 
struction: "I  charge  you  that  Redman,  in 
his  capacity  as  transmitter  of  signals  from 
the  foreman  to  the  winchmen  at  or  shortly 
prior  to  the  happening  of  the  injury  ti3 
Sroufe,  was  a  fellow  servant  of  Sroufe,  and 
the  defendant  is  not  responsible  for  any  in- 
jury which  occurred  to  Sroufe,  directly 
caused  by  the  negligence  of  said  Redman.'' 
The  refusal  of  the  court  to  give  this  in- 
struction is  also  assigned  as  error.  Thei^e 
three  assignments  of  error  may  be  discussed 
under  a  single  head,  as  they  all  involve  the 
same  question,  viz.,  the  relation  of  the  sig- 
nal passer,  Redman,  to  appellant  and  the 
deceased.  The  position  of  the  respondents 
is  that  Redman,  in  the  performance  of  the 
work  in  which  he  was  engaged  at  the  time 
of  the  accident,  was  a  vice  principal,  while 
appellant  contends  that  he  was  a  fellow 
servant  of  Sroufe.  The  lower  court,  in  giv- 
ing the  instruction  complained  of,  and  in 
refusing  to  giv^  the  other  two  instructions 
requested  by  the  appellant,  adopted  re- 
spondents' theory,  and  the  case  was  sent  to 
the  jury  with  the  instruction  that  Red- 
man's negligence  was  the  negligence  of  the 
defendant.  There  was  evidence  tending  to 
show  that  it  was  Monk's  fault  that  causeil 
the  accident.  There  was  evidence  tending 
to  show  that  Redman  did  not  transmit  to 
the  men  in  charge  of  the  winch  the  correct 
signal  given  to  him  by  Monk;  that  he 
transmitted  the  signal  to  "Let  go,"  op  "All 
gone,"  when  the  signal  was  to  lower.  If 
Redman  was  the  fellow  servant,  of  Sroufe 
in  giving  the  signals,  the  instruction  of  the 
court  was  erroneous;  for,  in  effect,  it  said 
to  the  jury  that,  if  either  Monk  or  Redman 
was  at  fault,  the  defendant  was  liable.  The 
only  fault  attributed  to  Redman  was  in 
transmitting  the  signal  given  to  him  by 
Monk.  If  in  transmitting  this  signal  Red- 
man was  not  the  fellow  servant  of  Sroufe, 
but  the  agent  of  Monk,  then  the  instruction 
was  correct.  But  if  Redman  was  at  fault 
in  transmitting  the  signal,  and  at  the  time 
and  in  so  doing  he  was  the  fellow  servant 
of  Sroufe,  the  injury  resulted  from  the  acts 
of  a  fellow  servant,  and  the  appellant  would 
therefore  be  discharged  from  liability.  Was 
Redman  the  fellow  servant  of  Sroufe  in 
transmitting  the  signals?  is  the  question 
we  are  called  upon  to  decide.  We  think  he 
was  not  the  fellow  servant  of  Sroufe  in  per- 
forming the  duty  assigned  to  him  by  Monk 
in  transmitting  Monk's  signals.  It  was  the 
duty  of  Monk  to  direct  the  men  in  charga^ 
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of  the  winch.  In  using  an  intermediary 
for  that  purpose,  the  intermediary  was  not 
serving  in  the  line  of  his  common  employ- 
ment as  a  ship  carpenter,  but  was  the  voice 
or  arm  of  the  principal.  An  agent  does 
not  act  AS  an  agent  when  doing  some  act 
entirely  outside  of  his  agency.  So  a  fel- 
low servant,  in  performing  the  duties  of  the 
master  by  the  direction  of  the  master,  be- 
comes the  agent  of  the  master  in  the  dis- 
charge of  that  particular  duty,  and  for  the 
time  being  ceases  to  be  in  the  common  em- 
ployment. The  master  is  liable  for  injuries 
oiused  by  another  servant,  if  they  result 
in  the  omission  of  some  duty  of  the  master 
which  he  had  confided  to  such  inferior  em- 
ployee; and  the  dutv  of  the  master  is  per- 
sonal, and  cannot  be  delegated.  Costa  v. 
Pacific  Coast  Co.  26  Wash.  138,  66  Pac. 
398.  Here  it  was  clearly  the  duty  of  the 
foreman  to  give  the  signals  to  the  opera- 
tives of  the  winch  who  controlled  the  rais- 
ing and  lowering  of  the  cant.  When  he 
saw  fit  to  confide  that  duty  to  someone  else 
in  connection  with  himself,  the  intermedi- 
ary, in  performing  that  duty,  was  a  fore- 
man, because  he  was  the  foreman's  mouth- 
piece or  voice.  Persons  working  together 
as  fellow  servants  may  be  fellow  servants 
with  regard  to  some  part  of  the  employ- 
ment, and.  principal  or  master  with  regard 
to  some  particular  part  of  the  employment. 
Hhannon  v.  Consolidated  Tiger  d  Poorman 
Min.  Co.  24  Wash.  130,  64  Pac.  169;  Uren 
V.  Golden  Tunnel  Min.  Co.  24  Wash.  261,  64 
Pac.  174;  Costa  v.  Pacific  Coast  Co.  26 
Wash.  138,  66  Pac.  398. 

The  appellant  strenuously  insists  that 
the  position  of  Redman  was  similar  to  that 
of  a  telegraph  operator  charged  with  the 
duty  of  transmitting  the  orders  of  the 
train  despatcher  to  the  train  operators.  It 
has  been  held  that  a  telegraph  operator  in 
the  employment  of  the  railroad  company, 
charged  with  the  duty  of  receiving  messages 
from  the  train  despatcher  and  conveying 
them  to  the  trainmen,  is  a  fellow  servant 
of  the  trainmen.  Oregon  Short  Line  d  U. 
.V.  R.  Co.  V.  Frost,  21  C.  C.  A.  186,  44  U. 
S.  App.  606,  74  Fed.  965;  Baltimore  d  0. 
R.  Co.  V.  Camp,  13  C.  C.  A.  233,  31  U.  S. 
App.  213,  65  Fed.  952;  McKaig  v.  Northern 
P.  R.  Co.  42  Fed.  288;  Cincinnati,  N.  0.  d 
T.  P.  R.  Co.  V.  Clark,  6  C.  C.  A.  281,  16  U. 
S.  App.  17,  57  Fed.  125;  Illinois  C.  R.  Co. 
v.  Bcntz,  40  C.  C.  A.  56,  99  Fed.  657 ;  Slater 
V.  Jevcett,  85  N.  Y.  61,  39  Am.  Rep.  627. 
It  is  unnecessary  to  determine  at  this  time 
whether  such  ruling  is  correct  or  not.  We 
do  not  think  that  the  position  oU  Redman 
is  analogous  to  the  position  of  the  tele- 
graph operator  in  transmitting  the  orders 
of  a  train  despatcher  to  the  trainmen. 
Tliere  is  nothing  in  this  case  that  shows 
that  it  was  not  just  as  convenient  to  place 
the  donkey  engine  and  winch  in  a  position 
where  the  men  in  charge  could  have  gov- 
prned  their  action  by  the  direct  signals  of 
the  foreman,  as  to  place  them  where  they 
were  placed.  Train  despatchers  must,  of 
nec«isity,  transmit  their  orders  by  tele- 
graphic messages.  There  ia  a  clear  dis- 
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tinction  between  the  situation  of  a  locat 
telegraph  operator  in  his  relation  with  the- 
trainmen,  and  Redman  in  his  relation  with 
Sroufe.  The  citations  hold  that  the  train 
despatcher  is  a  vice  principal,  and  that  his 
negligence  is  binding  on  the  master.  The 
citations  are  all  upon  the  negligence  of  the 
local  operator  at  a  distance,  and  away  from 
the  personal  sight  and  touch  of  the  des- 
patcher, and  where  it  is  impossible,  from 
the  nature  of  the  business,  for  the  des- 
patcher to  exercise  personal  supervision, 
but  are  a  practical  affirmance  of  the  prop- 
osition that  if  the  negligence  was  of  the 
operator  in  the  office  of  the  despatcher,  or 
under  his  personal  supervision,  then  such 
negligence  is  the  negligence  of  the  des- 
patcher. The  citations  are  particular  in 
laying  stress  upon  the  servant  as  the  local 
operator  at  a  distance  from  the  despatcher. 
The  reason  for  the  distinction  is  obvious. 
The  rule  has  existence  in  the  fact  that  con- 
ductors, engineers,  and  brakemen,  when 
they  are  in  the  employment  of  the  railroad 
company,  take  notice  that  orders  must  come 
through  the  local  telegraph  operator  at  the 
station,  and  that  they  incur  the  risk  of 
accidents  through  his  negligence  or  mistake. 
The  special  orders  in  the  first  instance  are 
transmitted  by  the  train  despatcher.  It  is 
obviously  impossible  for  him  to  give  per- 
sonal notice  to  all  who  are  to  be  governed 
thereby,  and  the  orders  must  of  necessity 
be  conveyed  to  someone  in  behalf  of  the 
others.  Hence,  it  is  held  by  these  citations 
that  the  local  telegraph  operator  is  a  fellow 
servant  of  those  who  are  in  control  and 
management  of  the  train.  Even  on  this 
proposition  there  are  many  conflicting  au- 
thorities. This  rule  would  have  no  force  if 
the  train  despatcher  were  present  and  gave 
the  order  direct  to  the  local  telegraph 
operator  in  person,  or  could  have  placed 
himself  in  a  situation  to  give  it  in  person. 
The  court  instructed  the  jury  as  follows: 
"I  further  instruct  you,  gentlemen,  that,  in 
the  raising  of  the  cant  in  question,  what- 
ever was  necessary  or  needful  or  useful  in 
order  to  raise  the  cant  in  an  ordinarily  safe 
manner,  and  consistent  with  the  care  and 
caution  necessary  to  render  safe  and  free 
from  danger  the  workmen  engaged  in  it, 
are  instrumentalities  or  appliances,  within 
the  meaning  of  the  law,  whether  the  same 
be  ropes,  engines,  platforms  or  staging,  or 
servants;  and  it  is  the  duty  of  the  master, 
or  its  vice  principal  or  yard  foreman  hav- 
ing charge  of  the  raising  of  this  cant,  to 
furnish  all  such  necessary  instrumental itiea 
and  appliances,  whether  ropes,  machinery, 
staging,  or  servants,  and  that  they  shall  be 
reasonably  suitable  and  competent."  This 
is  assigned  as  error.  The  appellant  claims 
that  this  instruction  makes  the  master  the 
insurer  or  guarantor  of  the  servant's  care- 
fulness at  all  times,  no  matter  how  careful 
the  master  has  been  in  the  selection  of  his 
employees.  It  claims  that  the  error  in  the 
instruction  is  twofold:  i^rst,  there  was 
no  claim  in  the  pleadings  that  Sroufe  had 
been  required  to  work  with  an  incompetent 
fellow  servant,  and  this  instruction  is  there- 
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fore  outside  the  issues^  and  must  have 
tended  to  confuse  and  mislead  the  jury; 
and,  secondly,  that  it  does  not  correctly 
state  the  larv,  as  the  master  is  not  bound 
at  all  hazards  to  furnish  his  servants  with 
competent  fellow  servants;  he  is  only  bound 
to  use  reasonable  care  in  the  selection  of 
servants  and  reasonable  care  in  the  reten- 
tion of  them.  If  the  instruction  stood 
Alone  there  would  be  ground  for  the  criti- 
cism. But  the  court  also  told  the  jury,  in 
other  portions  of  his  instructions,  that  "the 
care  required^  by  the  master  in  selecting 
eompetent  employees  is  commensurate  with 
the  care  required  in  selecting  adequate  ma- 
chinery;" and  the  court,  in  instructing  as 
to  the  care  required  in  selecting  machinery, 
in  effect  told  Uie  jury  that  it  was  the  duty 
of  the  master  to  use  reasonable  care  to  pro- 
vide his  employees  with  suitable  instru- 
mentalities and  appliances,  and  to  keep 
them  in  reasonably  safe  condition,  and  to 
provide  his  employees  with  a  reasonably 
safe  place  in  which  to  work.  Taking  all 
the  instructions  together,  the  court  told 
the  jury  that  it  was  the  duty  of  the  master 
to  provide  all  necessary  appliances,  includ- 
ing servants,  and  that  they  were  to  be  rea- 
sonably suitable  and  competent;  and  he,  in 
effect,  told  the  jury  that  the  master  had 
ilischarged  his  duty  in  this  respect  when  he 
had  exercised  reasonable  care  to  provide 
-such.  We  think  that  this  is  a  correct  state- 
ment of  the  law.  The  instructions,  taken 
as  a  whole,  show  that  the  court  told  the 
jury  it  was  the  duty  of  the  master  to  fur- 
nish reasonably  suitable  and  safe  machin- 
ery, appliances,  and  servants,  and  that  the 
defendant  discharged  this  duty  when  it  had 
•exercised  ordinary  and  reasonable  care  in 
flo  doing. 

As  to  the  contention  of  the  appellant 
that  this  was  beyond  the  pleadings,  the 
pleadings  alleged  carelessness  and  negli- 
gence in  the  vice  principal  in  the  arranging 
of  his  appliances;  and  if  the  vice  principal 
was  thus  incompetent,  from  which  the  jury 
might  infer  that  he  was,  and  if  Redman 
was  in  the  discharge  of  the  duty  by  the 
master  to  the  servant,  his  incompetency 
was  likewise  within  Uie  pleadings.  But 
we  think  that  the  use  of  the  word  "serv- 
ant" in  the  instruction  did  not  mislead  the 
jury,  and  it  was  not  contrary  to  law,  and 
was  applicable  under  the  facts  in  tliis  case. 
^*An  instruction  must  always  be  construed 
in  the  light  of  the  evidence  in  the  particu- 
lar case  in  which  it  is  given,  and,  if  appli- 
-cable  to  the  evidence  of  that  case,  it  will 
not  be  held  erroneous,  even  though  condi- 
tions may  be  conceived  where  it  would  not 
be  a  correct  statement  of  the  law."  Allend 
v.  Spokane  Falls  d  N.  R.  Co.  21  Wash.  324, 
58  Pac.-244. 

The  court  instructed  as  follows:  "Mere 
negligence  on  the  part  of  the  deceased,  or 
of  the  tellow  workmen  or  colaborers,  will 
not  be  sufficient  to  prevent  recovery  by 
plaintiff  for  injury  caused  by  the  negli- 
gence of  the  defendant.  You  must  find 
from  the  preponderance  of  the  testimony 
that  the  negligence  of  the  deceased  or  his 
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fellow  servant,  if  any,  was  not  remote,  but 
was  the  proximate  cause,  or  proximately 
contributed  to  the  death  of  the  deceased. 
Where  the  negligence  of  a  fellow  servant  is 
combined  with  the  negligence  of  the  mas- 
ter, and  this  combined  negligence  causes  an 
injury,  the  company  is  liable."  This  is  as- 
signed as  error.  The  error  contended  for  is 
in  the  following  language;  "Mere  negli- 
gence on  the  part  of  the  deceased  .  .  . 
is  not  sufficient  to  prevent  recovery  .  .  . 
for  injury  caused  by  the  negligence  of  the 
defendant."  The  appellant  contends  that 
this  is  an  instruction  as  to  comparative 
negligence,  and,  as  the  doctrine  of  com- 
parative negligence  does  not  obtain  in  this 
state,  that  it  is  erroneous.  We  have  read 
with  care  every  word  of  testimony  in  this 
case.  There  is  not  a  particle  of  evidence  of 
negligence  on  the  part  of  the  deceased. 
There  is  no  evidence  from  which  the  jury 
could  infer  such  negligence.  Hence,  mere 
reference  to  negligence  on  the  part  of  the 
deceased  in  the  instruction,  if  error,  was 
harmless.  The  instruction  is  simply  to  the 
etlect  that  where  the  negligence  of  a  fellow 
servant  is  combined  with  the  negligence  of 
the  master,  and  this  combined  negligence 
causes  an  injury,  the  master  is  liable.  This 
is  a  correct  statement  of  the  law.  Grand 
Trunk  R.  Co.  v.  Cummtwgrs,  106  U.  S.  700, 
27  L.  ed.  266,  1  Sup.  Ct.  Rep.  493;  Totcn  v. 
Vicksburg,  8.  &  P,  R.  Co.  37  La.  Ann.  630, 
.55  Am.  Rep.  508 ;  Ellis  v.  New  York,  L.  fH. 
&  V/.  R.  Co.  95  N.  Y.  546. 

At  the  close  of  the  respondents*  testi- 
mony the  appellant  challenged  the  sufficiency 
of  the  evidence,  and  moved  the  court  to 
take  the  case  from  the  jury  and  direct  a 
verdict  for  the  defendant.  This  motion 
was  denied.  The  motion  was  renewed  at 
the  close  of  the  entire  testimony  and  denied. 
The  refusal  of  the  court  to  grant  these  mo- 
tions is  assigned  as  error.  The  evidence  at 
the  close  of  the  respondents'  testimony 
tended  to  show  that  the  knot  in  the  rope 
fouled  the  rope;  that  the  rope  ran  over  the 
top  of  the  spales;  that  it  was  negligence 
to  use  the  rope  with  the  knot  in  it  in  that 
way;  that,  when  the  cant  would  not  come 
down  to  its  place,  the  foreman.  Monk,  took 
hold  of  the  fall  and  Uirew  his  weight  upon 
it  to  pull  it  down;  that  this  released  the 
knot,  causing  the  cant  to  fall  and  knock 
down  the  staging  on  which  Sroufe  stood. 
Matthewson,  engineer  at  the  donkey  en* 
gine,  testified,  in  substance,  that,  after  the 
cant  had  been  hoisted,  they  had  been  low- 
ering according  to  signal  gradually  for  two 
minutes  or  so,  during  which  time  the  rope 
responded  and  paid  out.  Then  it  ceased  to 
pay  out.  The  signal  for  slack  continued 
for  two  or  three  minutes  longer,  during  all 
of  which  time  the  slack  was  being  paid  out 
in  obedience  to  the  signal,  and  being  piled 
upon  the  wharf,  underneath  the  platform. 
At  least  fifteen  or  twenty  signals  for  slack 
were  given  while  it  was  Aua  being  paid  out 
and  piled  up.  Finally  Redman  gave  the 
signal  "All  gone,"  or  "Let  go,"  and  imme- 
diately went  aft.  At  this  time  mapy  feet 
of   the   rope   were   piled   upon   the   wharL 
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Two  or  three  minutes  after  Redman  went 
aft,  the  cant  fell.  The  evidence  tends  to 
show  that  Kedman's  last  signal  was,  "All 
gone."  Monk  then  took  hold  of  the  rope 
and  pulled,  and  at  the  same  time  told  the 
deceased,  who  was  upon  the  upper  staging, 
to  take  a  bar  and  pinch  away  from  the 
harping  the  top  of  the  cant.  8roufe  looked 
lip  at  the  block.  Monk  hallooed,  "Never 
mind  the  rope/'  and  commenced  pulling  on 
it  towards  him  to  get  some  slack.  The  cant 
commenced  to  slide,  and  all  at  once  "away 
she  went."  Monk  stated  to  Sroufe,  the 
brother  of  the  deceased,  shortly  after  the 
accident,  that  they  had  considerable  trouble 
with  the  cant,  and  things  did  not  go  right; 
that  he  had  been  calling  for  slack,  and 
could  not  get  it;  that  the  cant  hung  quite 
a  little  while,  but  would  not  come  down; 
and  that  he  thought  he  might  get  a  little 
«lack  by  pulling  on — surging  on — the  rope, 
^nd  he'^took  hold  of  it,  and  as  he  surged  on 
the  rope  it  went  with  a  rush.  Monk  fur- 
ther stated  to  this  witness  that  there  was 
ji  knot  in  the  rope,  and  the  knot  might  have 
fouled  or  caught  something.  It  is  true 
that  the  testimony  fails  to  show  directly 
and  positively  that  the  fouling  of  the  knot 
•caused  the  accident.  From  the  evidence, 
however,  this  may  reasonably  be  inferred. 
As  was  said  by  us  in  the  case  of  Ahrama  v. 
Seattle  d  M.  R,  Co.  68  Pac.  78,  where  there 
was  no  direct  proof  that  the  fire  that  caused 
the  injury  complained  of  escaped  from  the 
passing  engine:  "The  respondent  was  not 
obligated  to  prove  these  facts  by  the  direct 
evidence  of  an  eyewitness,  nor  by  proofs 
which  would  leave  them  beyond  the  possi- 


bility of  a  doubt.  It  was  sufficient  if  he 
established  them  by  the  proof  of  circum- 
stances which  lead  reasonably  to  their  in- 
ferance,  and  which  ordinarily  satisfies  an 
unprejudiced  mind  of  their  truth."  This 
language,  we  think,  can  be  applied  to  tho 
facts  in  this  case;  and  the  jury  would  be 
warranted  in  believing  from  the  evidence 
that  the  rope  fouled,  and  held  the  cant  in 
place,  and  that  it  would  not  have  fouled 
but  for  the  knot  in  it,  and  that  by  reason 
of  the  slack  being  out,  and  the  weight  of 
Monk  thrown  upon  the  rope,  the  knot  was 
suddenly  loosened,  thsreby  causing  the  cant 
to  fall,  knocking  down  the  platform  upon 
which  the  deceased  was  at  work,  and  thereby 
causing  his  death.  We  do  not  think,  there- 
fore, that  the  court  erred  in  denying  a  mo- 
tion for  nonsuit.  The  testimony  of  the  ap- 
pellant tended  to  show  that  the  rope  ran 
under  the  spales;  that,  if  it  ran  over  the 
top  of  the  spales,  it  was  liable  to  foul.  The 
testimony  also  tended  to  show  that,  if  the 
rope  ran  under  the  spales,  it  might  have 
fouled  on  the  wharf,  or  on  one  of  the  shores. 
The  use  of  the  rope  Avith  the  knot  in  it,  un- 
der the  circumstjinces  of  this  case,  as  a  mat- 
ter of  negligence,  was  for  the  jury.  We  do 
not  think,  therefore,  that  the  court  erred 
in  denying  these  motions. 

The  judgment  of  the  court  helow  is  af- 
firmed, with  costs  to  the  respondents. 

Reavii,   Ch.   J.,   and   Hadley,   Mounty 
Fnllerton,    Anders,    and    Dunbar,    JJ^ 

concur. 

Rehearing  denied. 


PENNSYLVANIA  SUPREME  COURT. 


Annie  BROWN 

v. 

Hiram  M.  WHITE,  Appt. 

(202  Pa.  297.) 

1.  In  an  action  aaralnst  an  adjoining 
property  oivner  to  recover  for  In- 
JnricM  from  a  fall  on  Ice  on  the  aide- 
^railc,  which  Is  shown  to  have  been  caused 
by  water  flowing  from  defendant's  drainpipe, 
evidence  is  not  admissible  to  show  that  Ice 
formed  at  the  place  of  the  accident  from  the 
flow  of  surface  water  before  the  drain  was 
oobstmcted  and  after  it  was  removed. 

2.  The  liability  of  an  abnttlnar  owner 
for  Injury  front  a  fall  on  ice  on  a 
iiidev«-alk,    formed    from    water    from    his 


drainpipe,  is  not  modified  by  the  fact  that  It 
is  customary  In  the  municipality  to  drain 
water  from  roofs  and  waste  pipes  across  the 
pavement  to  the  ^tter. 

I.  A  property  owner  who  constructs  a 
pipe  to  drain  water  from  a  sink  on 
the  preniiiiea  acroiis  the  sidewalk  to 
the  gutter  Is  not  relieved  from  liability  to 
one  Injured  while  passing  along  the  walk  by 
a  fall  on  a  ridge  of  Ice  formed  from  water 
flowing  from  the  pipe,  by  the  fact  that  the 
water  was  placed  In  tho  drain  by  a  tenant 
In  possession  of  the  premises. 

.  Daraaflres  for  a  negrliirent  injury 
cannot  include  expenses  for  medical  at- 
tendance, in  the  absence  of  any  evidence  of 
the  value  of  it. 

(April  21,  1002.) 


Note, — Liability   for   permitting   water   to   ac-    I. — continued. 


cumutatc  and  freeze  on  sidewalk  to  the  in- 
jury  of  travelere, 

I.  Of  municipality. 

a.  Where  accumulation  is  caused  hy  de- 

fective construction  of  street,  321. 

b.  Where    grade    of    street    attracts    the 

water  from   abutting   property,   322. 

c.  lAahility  when  water  is  ca^  onto  walk 

from  adoijning  building,  323. 

d.  Liability  for  ice  on  walk  from  tempo- 
rary causes,  325. 
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e.  Where  accumulation  results   from  act 
of  third  person,  327. 
II.  Of  abutting  owner. 

a.  In  yi-ncral,  328. 

b.  Water  from  roofs,  329. 

,  I.  Of  municipality. 

a.  Where  accumulation  is  caused  by  defeetiva 
consti^ction  of  street. 

It  may  be  aasumed,  for  the  purposes  of  this 
note,  that  there  is  no  liability  on  the  part  o£ 


Pennsylvania  Supbeme  Court. 


Apb., 


APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  for 
Franklin  County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence  in  permitting  ice 
upon  the  sidewalk  in  front  of  his  premises. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  A.  Strite  and  GUlan  Sc  GU- 
lan,  for  appellant: 

Defendant  is  not  to  be  mulcted  in  dam- 
ages by  what  is  submitted  to  by  municipal 
government,  sanctioned  and  allowed  by  the 
common  consent  of  the  entire  community. 
When  in  a  town  or  citv  an  owner  constructs 
his  paveiuents  or  sidewalks  in  accordance 
with  the  method  which  is  usual  and  ordi- 
nary, he  is  not  guilty  of  maintaining  a  nui- 
sance. If  in  the  drainage  of  his  premises  he 
uses  the  same  method  adopted  generally  hy 
every  other  owner  and  allowed  by  the  mu- 
nicipality he  is  not  guilty  of  maintaining  a 
nuisance. 

King  v.  Thompson,  87  Pa.  369,  30  Am. 
Rep.  364;  Easton  v.  Neff,  102  Pa.  474,  48 
Am.  Rep.  213;  Rohh  v.  Connellsville,  137 
Pa.  42,  20  Atl.  564;  Seddon  v.  Bickley,  153 
Pa.  271,  25  Atl.  1104;  Staokhouse  v.  Ven- 
dig,  166  Pa.  582,  31  Atl.  349. 

The  jury  should  have  been  allowed  to  say 
whether  or  not  this  was  the  custom.  When 
the  question  is  whether  or  not  there  was 
want  of  due  care  in  a  particular  case,  evi- 
dence is  admissible  to  show  what  consti- 
tutes due  care  as  applied  to  that  particular 
case. 


27  Am.  &  Eng.  Enc.  Law,  ed.  1895,  p. 
902. 

The  plaintiff  having  offered  no  evidence 
whatever  as  to  the  cost  of  her  medical  at- 
tendance, the  court  erred  in  permitting  ita 
consideration. 

Owens  V.  People's  Pass.  R.  Co.  155  Pa. 
336,  26  Atl.  748;  Goodhart  Y.  Pennsylvania 
R.  Co.  177  Pa.  14,  35  Atl.  191;  McKenna 
V.  Citizens*  Natural  Oas  Co.  198  Pa.  40,  47 
Atl.  990;  McHugh  v.  Schlosser,  159  Pa.  486, 
23  L.  R.  A.  574,  28  Atl.  291. 

There  was  no  covenant  to  repair.  "The 
tenant  always  is,  the  landlord  may  under 
peculiar  circumstances  be,  liable  for  injury 
sustained  by  a  third  person  arising  from 
negligence." 

^Bears  v.  AmUcr,  9  Pa.  193;  Wunder  v. 
McLean,  134  Pa.  334^  19  Atl.  749. 

Travelers  are  bound  to  look  where  they 
are  going,  by  night  as  well  as  by  day. 

Bruch  V.  City,  5  Pa.  Dist.  R.  718;  Rohh 
V.  Connellsville,  137  Pa.  42,  20  Atl.  564; 
Barnes  v.  Sowden,  119  Pa.  53,  12  Atl.  804; 
King  v.  Thompson,  87  Pa.  365,  30  Am.  Rep. 
364;  Dehnhardt  v.  Philadelphia,  15  W.  N. 
C.  214;  Philadelphia  v.  Smith,  23  W.  N.  C. 
242;  Dickson  v.  Hollistcr,  123  Pa.  421,  16 
Atl.  484;  Buzhy  v.  Philadelphia  Traction 
Co.  126  Pa.  659,  17  Atl.  895;  Raven  v. 
Pittsburgh  d  A.  Bridge  Co.  151  Pa.  620,  25 
Atl.  311;  Harris  v.  Commercial  Ice  Co.  153 
Pa.  278,  25  Atl.  1133;  Lumis  v.  Philadsl- 
phia  Traction  Co.  181  Pa.  268,  37  Atl.  414; 
Canavan  v.  Oil  City,  183  Pa.  611,  38  Atl. 
1096. 


the  municipality  for  a  general  icy  condition  of 
its  streets  caased  by  freezing  rain  or  sleet. 
Cases  Involving  that  question  will  therefore  be 
omitted.  Cases  growing  out  of  a  slippery  con- 
dition of  walks  owing  to  alternate  freezing  and 
thawing  will  also  be  omitted,  and  only  those 
considered  in  which,  by  reason  of  some  unusual 
condition,  water  is  accumulated  on  the  street 
land  permitted  to  freeze.  And  first,  it  may  be 
stated  tbat  a  sidewalk  constructed  or  permitted 
to  remain  in  such  a  condition  as  to  accumulate 
water  which,  in  freezing  weather,  will  cause 
dangerous  ice,  is  usually  regarded  as  defective, 
BO  that  the  municipality  will  be  liable  for  in- 
juries caused  by  it 

A  way  may  be  defective  by  being  so  improperly 
constructed  as  to  induce  a  special  or  constant 
deposit  of  ice  in  a  particular  locality.  It  may 
be  built  at  such  an  angle,  and  so  exposed  to 
the  formation  of  ice,  as  to  make  passing  over 
it  in  winter  especially  and  unusually  danger- 
ous. In  all  of  these  cases  it  will  be  for  the 
jury,  under  proper  instructions,  «to  decide,  as  a 
question  of  fact,  whether  the  way  is  properly 
made  and  Icept  in  proper  repair.  Stanton  v. 
Springfield,   12  Allen,   566. 

Depressions  in  a  sidewallc  into  which  water 
flows  from  adjoining  property  and  freezes  into 
rough  and  uneven  surfaces  may  constitute  a  de- 
fect In  the  walk,  for  injury  by  falling  upon 
which  the  municipality  may  be  liable.  Upham 
V.  Salem,  162  Mass.  483,  39  N.  E.  178. 

Ice  formed  upon  a  sidewalk  because  of  its 
Improper  construction  or  condition  may  be 
found  to  be  the  result  of  a  defect,  for  injuries 
caused  by  which  to  a  traveler  the  municipality 
may  be  liable.  Adams  v.  Chicopee,  147  Mass. 
440,  18  N.  E.  231. 
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A  city  is  liable  to  one  injured  by  falling  upon 
a  ridge  of  ice  covered  wltb  snow,  where  the  un- 
evenness  of  the  brick  walk,  due  to  the  ingrow- 
ing roots  of  a  large  tree  next  to  the  walk,  con- 
tributed to  the  Injury.  Conklln  v.  Elmira,  H 
App.  Div.  402,  42  N.  Y.  Supp.  518. 

On  a  similar  principle,  it  has  been  held  that 
a  city  undertaking  to  build  and  maintain  side- 
walks is  liable  for  injuries  caused  by  the  cut- 
ting of  a  ditch  through  Ice  and  snow  across  a 
sidewalk  for  the  purpose  of  conveying  water 
into  the  gutter.  Hall  v.  Manchester,  40  N.  H. 
410. 

b.  Where   grade   of  street   attracts   the   water 
from   abutting  property. 

If  the  grade  of  the  street  is  so  fixed  with  re- 
lation to  adjolninx  property  that  the  water  will 
natnraiiy  How  from  such  property  onto  the 
street,  and  accumulate  In  the  form  of  ice,  the 
municipality  may  be  liable  for  injuries  thereby 
caused  to  travelers,  as  for  a  defective  street. 

A  town  may  be  liable  for  Injuries  caused  by 
Ice  on  a  highway,  where,  by  reason  of  the  re- 
lation of  the  road  to  a  springy  hillside  and  the 
direction  of  the  slope  of  the  road,  the  situatloa 
Is  such  as  to  render  tiie  highway  unsafe.  Pink- 
ham  V.  Topsfield,  104  Mass.  78. 

A  sidewalk  may  be  found  defective  It 
It  is  so  situated  that  surface  water 
fiows  onto  and  along  it  from  adjacent 
property,  and  freezes  so  as  to  form 
ridges  and  make  walking  on  it  difficult.  Morse 
V.  Boston,  109  Mass.  446. 

A  city  Is  liable  to  one  Injured  by  ice  formc<l 
by  water  which  flowed '  down  an  embankment 
upon  a  walk  and  there  froze,  and  had  so  re- 
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Bbown  v.  White. 


Messrs.  Horace  Bender  and  Sharpe  A 
Elder,  for  appellee: 

The  amount  of  the  verdict  has  not  been, 
nor  could  it  be,  assigned  for  error. 

Begleif  v.  Pennsylvania  R,  Co.  201  Pa.  89, 
50  Atl.  '1009. 

Xo  usage  or  custom  will  justify  an  en- 
croachment on  a  public  highway,  or  the 
presence  therein  of  an  obstruction  which 
renders  it  imsafe  for  the  uses  to  which  it 
is  dedicated. 

McXemey  v.  Reading  City,  160  Pa.  614, 
25  Atl.  57;  Beatty  v.  Qihnore,  18  Pa.  463, 
55  Am.  Dec.  614;  Bacon  v.  Boston,  3  Gush. 
174;  Temperance  Hall  Asso,  v.  Giles,  33  N. 
J.  L.  2C0. 

The  average  jury,  from  their  own  experi- 
ence, would  be  able  to  estimate  with  consid- 
erable accuracy  what  would  be  a  reasonable 
compensation  for  the  services  rendered. 
This  was  all  the  court  instructed  them  to 
allow. — only  such  an  amount  as  would  **rea- 
sonablv  compensate  her  physician." 

Mcdarrahan  v.  New  York,  N.  H.  d  H.  R. 
Co.  171  Mass.  211,  50  N.  E.  610;  Lake  Shore 
^  M,  S.  R,  Co,  v.  Frantz,  127  Pa.  297,  4  L. 
K.  A.  389,  18  Atl.  22. 

If  defendant's  tenants  used  the  drainpipe 
as  he  intended  it  should  be  used,  and  in  con- 
ii^uence  of  that  use  this  ice  was  formed 
there,  and  it  constituted  an  obstruction  to 
travel,  rendering  it  less  than  reasonably 
6a fe,  then  the  defendant  would  be  liable. 

Rending  v.  Reiner,  167  Pa.  46,  31  Atl. 
.*?57;  McXemev  v.  Reading  City,  150  Pa. 
611.  25  Atl.  57;  Knauss  v.  Brua,  107  Pa. 
H;  Fow  V.  Roberts,  108  Pa.  491. 

The  mere  fact  that  plaintiff  could  have 


seen  the  obstruction  if  she  had  looked  would 
not,  in  itseli,  make  her  guilty  of  contribu- 
tory  negligence. 

Mcrriman  v.  Phillipshurg,  158  Pa.  78,  28 
Atl.  122;  Corhalis  v.  Newberry  Twp.  132 
Pa.  9,  19  Atl.  44;  Easion  v.  Neff,  102  Pa. 
475,  48  Am.  Rep.  213;  Erie  City  y,  Schwin- 
gle,  22  Pa.  384,  60  Am.  Dec.  87 ;  Lower  Ma- 
cungie  Twp.  v.  Merkhoffer,  71  Pa.  276; 
Pittston  V.  Hart,  89  Pa.  389. 

A  municipality  cannot  prevent  the  gen- 
eral slippenness  of  its  streets  caused  by 
snow  and  ice  during  winter,  but  it  can  pre- 
vent such  accumulations  thereof,  in  the 
shape  of  ridges  and  hills,  as  render  their 
passage  dangerous. 

McLaughlin  v.  Corry,  77  Pa.  113,  18  Am. 
Dec.  432;  Manross  v.  Oil  City,  178  Pa. 
276,  35  Atl.  959;  Henry  v.  Williamsport, 
197  Pa.  465,  47  Atl.  740;  Allen  v.  Du  Bois, 
181  Pa.  185,  37  Atl.  195;  Beatty  v.  Gilmore, 
16  Pa.  466,  55  Am.  Dec.  514. 

Mestrezat,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  and  Mrs.  Effie  O.  Gilbert 
own  adjoining  lots  on  the  east  side  of  North 
Main  street,  in  the  borough  of  Chambers- 
burg.  On  these  lots  are  erected  two  brick 
dwelling  houses,  between  which  is  an  arch- 
way from  the  property  line  to  the  rear  of 
the  buildings,  about  3  feet  wide,  and  extend- 
ing in  height  to  the  second  story  of  the 
buildings.  The  archway  is  on  the  land  of 
Mrs.  Gilbert,  and  is  formed  by  the  second 
story  of  the  defendant's  house  projecting 
over  the  way  to  Mrs.  Gilbert's  building. 
The  defendant  had  the  right  to  use  the  arch- 


malQed  for  some  time,  although  the  streets 
^ere  not  generally  In  an  icy  condition.  Ney  v. 
Troy.  50  Hun,  604.  3  N.  Y.  Supp.  679. 

A  municipal  corporation  Is  liable  for  In- 
juries caused  by  a  fall  on  ice  which  is  caused 
^J  the  flow  of  water  from  an  alley  across  a 
FHlewHlk,  which  freezes  in  such  form  and  pra- 
'.•rtion  as  to  become  dangerous  to  travelers,  if 
I:  permits  the  formation  to  remain  on  the  side- 
«alk  for  an  unreasonable  length  of  time. 
S.jU  t.  Scranton,  5  Lack.  L.  News,  73. 

A  mnnlcipal  corporation  will  be  liable  for  In- 
'nries  to  a  traveler  on  a  highway,  caused  by 
'ailing  upon  Ice  permitted  to  form  from  water 
I'^aking  from  a  race  adjoining  the  highway,  and 
t'Oceaied  by  a  light  fall  of  snow,  where  the 
ni'uiicipality  was  negligent  In  permitting  the 
I'lditions  to  exist.  Clarlc  v.  Lockport,  49 
Barb.  580. 

Thp  qnestlon  whether  a  city  Is  negligent  In 
•'lowing  surface  water  to  flow  through  a  hole 
Pit  in  a  fence  to  let  It  through,  and  across  a 
c^cwalk,  and  thereby  causing  a  person  to  slip 
and  fail  on  Ice  formed  by  such  means,  is  for 
^tiA  Jury.  Shnmw^ay  v.  Burlington,  108  Iowa, 
424.  79  N.  W.  123. 

It  will  be  noticed  that  In  some  of  the  above 
f?«»«  the  failure  of  the  municipality  to  remove 
tb?  Icp  within  a  reasonable  time  was  an  element 
contributing  to  the  recovery.  And  In  one  New 
I'^rk  case  acting  on  that  theory  It  was  held 
'bat  a  city  is  not  liable  for  an  Injury  caused  by 
i  fall  on  ice  which  formed  on  a  sidewalk  during 
^^  night,  and  was  not  removed  at  the  time  of 
'b*r  arvident.  about  1  o'clock  p.  m.  of  the  fol- 
loMnj  day,  although  the  water  came  from 
■prin?»  and  melting  snow  w^hich  was  permitted 
■•  2o^'  along  an  alley  onto  the  sidewalk,  where 
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the  alley  was  a  private  way  over  which  the  city 
had  no  control.  Blakeley  v.  Troy,  18  Hun,  167. 
It  would  seem,  however,  that  such  declslona 
confuse  two  elements  of  liability.  There  is  un< 
doubtedly  a  liability  If  a  street  Is  permitted  to 
remain  for  an  unreasonable  time  in  an  unsafe 
condition  because  of  accumulated  Ice,  regardless 
of  the  source  of  the  Ice.  There  seems  to  be  no 
good  reason  why  there  should  not  also  be  a  lia- 
bility in  case  the  street  is  constructed  so  that 
when  conditions  are  right  there  must  inevitably 
be  a  dangerous  accumulation  of  Ice  at  a  par- 
ticular place.  If  such  liability  exists  the  ques- 
tion whether  or  not  the  accumulation  has  ac- 
tually existed  for  an  unreasonable  time  Is 
wholly  Irrelevant. 

c.  Liability  when  water  is  oast  onto  walk  from 
adjoining  building. 

The  courts  are  quite  well  agreed  that  If  a 
leader  is  constructed  from  the  eaves  trough  of 
an  adjoining  building  In  such  a  way  as  to  cast 
the  water  upon  the  walk,  this  may  render  the 
municipality  liable  for  a  defective  street,  or  for 
Ice  resulting  from  an  artificial  cause. 

A  municipal  corporation  Is  liable  for  Injury 
resulting  to  a  person  from  a  fall  upon  Ice  al- 
lowed to  accumulate  and  remain  for  an  unrea- 
sonable length  of  time  on  a  sidewalk,  caused 
by  the  freezing  of  water  which  came  down  a 
conductor  and  a  waste  pipe  of  an  adjoining 
building,  and  was  permitted  to  flow  across  the 
sidewalk.  Scoville  v.  Salt  Lake  City,  11  Utah, 
60,  39  Pac.  481. 

A  ridge  of  ice  on  a  sidew^alk,  caused  by  water 
flowing  from  a  conductor  pipe  on  an  adjoining 
build  lug,  may  be  found  to  be  a  defect  In  the 
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way.  In  April,  1890,  he  constructed  a  1^ 
inch  drainpipe  from  a  sink  in  the  second 
story  of  his  house  to  Uie  archway,  by  wl  |i  ?h 
the  contents  of  the  sink  could  be  carried  to 
and  discharged  upon  the  surface  of  the  arch- 
way, through  which  it  flowed  to  the 'pave- 
ment, and  thence  in  an  open  gutter  over  the 
pavement  to  the  street.  The  water  from  the 
roof  of  the  adjoining  property  was  carried  to 
the  archway  in  a4-inch  pipe  opening  there- 
in a  short  distance  in  the  rear  of  the  place 
where  the  waste  water  from  the  sink  was 
discliai'ged.  The  defendant  did  not  live  in 
his  house,  but  leased  it  to  various  tenants. 
Four  rooms  on  the  second  flooi>— one  extend- 
ing over  the  archway — were  rented  and  oc- 
cupied jointly  by  two  tenants  engaged  in 
the  millinery*  business.  The  sink  referred 
to  was  in  one  of  these  rooms,  and  used  by 
the  occupants  in  disposing  of  the  waste  wa- 
ter "that  would  come  from  ordinary  house- 
keeping." The  plaintiff  is  a  woman  of  sev- 
enty-one years  of  age,  and  at  the  time  of  the 
accident  was,  and  for  three  years  prior 
thereto  had  been,  engaged  as  a  chambermaid 
at  the  Montgomery  Hotel,  on  North  Main 
street,  Chembersburg,  a  short  distance  south 
of,  and  on  the  same  side  of  the  street  as,  the 
defendant's  property.  She  lived  outside  the 
borough,  and  spent  her  nights  at  home.  On 
leaving  the  hotel  in  the  evening  for  her 
home,  she  immediately  crossed  Main  street, 
and  then  entered  an  alley  leading  off  the 
street.  In  returning  to  her  work  in  the 
morning,  she  usually  came  on  King  street 
to  Main  street,  and  along  the  opposite  side 
of  that  street  from  defendant's  property  to 
the  hotel.     Before  daylight,  and  in  the  early 


morning  of  December  30,  1899,  Uie  plain- 
tiff, in  going  to  her  work  came  up  King 
street,  and,  contrary  to  her  usual  custom, 
crossed  to  the  east  or  hotel  side  of  North 
Main  street.  She  then  proceeded  along  the 
foot  walk  on  that  side  of  the  street  until 
she  came  in  front  of  the  archway,  where, 
stepping  on  some  ioe,  she  fell,  and  was  seri- 
ously and  permanently  injured.  There  was 
no  ice  on  the  pavements  between  her  home 
and  the  archway.  She  says  it  had  been  & 
good  while  prior  to  the  time  of  the  accident 
since  she  had  passed  over  the  pavement  in 
front  of  the  archway.  The  testimony  of 
the  plaintiff  showed  that  on  the  morning 
of  the  accident  there  was  a  continuoua  ridge 
of  ice  extending  from  the  mouth  of  the 
archway  across  the  pAvement  to  the  curb. 
In  the  center  of  the  ridge  it  was  from  3  to 
5  inches  thick,  and  slof^  to  the  sides.  It 
is  claimed  by  the  plaintiff,  and  her  evidence 
tended  to  show,  tnat  this  accumulation  of 
ice  was  produced  by  the  water  which  passed 
through  the  defendant's  drainpipe,  and 
thenoe  through  the  archway  to  the  pave- 
ment, where  it  froza  This  action  w^as 
brought  by  the  plaintiff  to  recover  damages 
for  the  injuries  she  sustained  by  the  al- 
leged negligence  of  the  defendant  in  causing 
the  pavement  to  be  obstructed  by  ice.  She 
avers  that  the  defendant  "did  so  negli- 
g^itly  and  carelessly  construct^  keep,  and 
maintain  the  buildings  on  his  said  lot  of 
ground  erected,  and  Uie  pipes,  drains,  and 
gutters  in,  upon,  and  about  the  same,  in 
such  manner  that  large  quantities  of  \eaate 
water,  drainage  and  water  from  rain  and 
melting  snow  and  ice  were  discharged  over 


bighwfgr,  for  Injury  caused  by  which  the  mu- 
nicipality will  be  liable.  Olson  v.  Worcester, 
142  Mass.  536,  8  K.  E.  441. 

A  municipal  corporation  is  liable  for  injuries 
caused  by  a  fail  on  a  ridge  of  ice  caused  by 
water  flowing  from  a  pipe  leading  from  a 
house  near  the  edge  of  the  walk.  Dean  v.  New 
Castle,  201  Pa.  61,  60  Atl.  310. 

A  depression  In  a  sidewalk  1%  inches  deep, 
for  the  purpose  of  forming  a  gutter  to  lead 
water  from  a  conductor  pipe  from  a  building 
across  the  walk,  in  which  the  water  running 
from  the  pipe  freezes  so  as  to  form  ice  a  foot 
or  more  in  thickness,  may  be  found  to  be  a  de- 
fect lu  the  way,  for  Injuries  caused  by  which 
the  municipality  may  be  liable.  Hughes  ▼. 
Lawrence,  160  Mass.  474,  36  N.  E.  485. 

A  municipal  corporation  may  be  liable  as  for 
a  defective  street,  for  injuries  caused  by  a  fail 
on  an  icy  sidewalk,  where  a  gutter  is  con- 
structed across  the  sidewalk  to  carry  water 
dripping  from  an  adjacent  building  so  that  in 
cold  weather  ice  usually  stands  In  It.  Fitzger- 
ald ▼.  Woburn,  109  Mass.  204. 

A  city  may  be  found  liable  for  injuries 
caused  by  a  fall  on  ice  upon  a  sidewalk  which 
resulted  from  the  freezing  of  water  flowing 
upon  the  walk  from  a  conductor  pipe  upon  an 
abutting  house.     Mosey  v.  Troy,  61  Barb.  580. 

The  question  of  the  negligence  of  the  mu- 
nicipal corporation  in  permitting  water  to  be 
discharged  from  the  roof  of  a  building  by  a 
conductor  emptying  upon  the  sidewalk  In  such 
a  way  that  It  freezes  and  makes  the  walk  un- 
safe is  for  the  Jury.  Darling  y.  New  York,  18 
Hun,  340. 

Some  courts  have  made  a  distinction  between 
ice  resulting  from  such  a  cause,   whldi  was 
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smooth,  and  that  which  was  uneven  or  broken 
into  ridges,  holding  that  there  was  no  liability 
in  the  former  case. 

Thus,  a  defect  in  a  highway,  consistlns  of 
smoothness  of  ice,  will  not  render  the  munici- 
pality liable  if  It  was  not  broken  up  into  nn- 
evenness,  by  the  mere  fact  that  it  was  pro- 
duced by  water  running  upon  the  walk  from 
an  adjoining  conductor  pipe.  Billings  t.  Wor- 
cester, 102  Mass.  329,  3  Am.  Rep.  460. 

The  Michigan  court  also  held,  against  the 
dissent  of  Judges  Moore  and  Montgomery,  that 
a  city  Is  not  liable  for  the  existence  of  a  tbin 
strip  of  Ice  3  feet  wide  and  1^  to  2  Inches 
thick  across  a  sidewalk,  where  it  waa  formed 
from  the  discharge  of  water  from  a  pipe  ^rblch 
had  been  put  up  to  take  water  from  a  ssj;  in 
an  eaves  trough.  Gavett  v.  Jackson,  109  Mich. 
408,  32  L.  R.  A.  861,  67  N.  W.  617. 

It  Is  dilficult  to  perceive  the  groond  for  this 
distinction.  Of  course,  the  distinction  is  based 
on  the  rule  that  there  Is  no  liability  in  case  of 
slippery  walks  caused  by  f reeling  rain  ;  bat 
why  should  that  rule  apply?  A  conductor  pipe 
casting  water  onto  a  walk  where  It  will  freexe 
must,  of  necessity,  render  the  walk  defective. 
and  it  can  make  no  difference  in  the  liability 
of  the  municipality  whether,  at  the  partlcnlar 
time,  the  Ice  is  smooth  or  rough. 

Even  the  Massachusetts  court  has  held  that 
If  ice,  by  reason  of  the  constant  and  repeated 
falling  of  water,  assumes  such  a  shape  as  to 
form  an  obstacle  to  travel,  the  fSct  that  it  Is 
also  slippery  does  not  prevent  its  t>eing  a  de- 
fect in  the  highway  for  which  the  town  la  ii^. 
ble.     Stone  v.  Hubbardston,  100  Mass*  49. 

When  the  ice  is  formed  by  the  simple  drip. 
ping  from  the  eaves,  tlie  qoestioa  of  llaMll^  |« 
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and  upon  tbe  said  pavement,  and  became 
frozen  thereon,  so  that  it  obstructed  the 
same,  and  rendered  it  dangerous  and  un- 
safe to  persons  passing  upon  and  using  the 
said  pavement."  The  trial  in  the  court  be- 
low resulted  in  a  verdict  and  judgment  for 
the  plaintiff,  and  the  defendant  iias  ap- 
pealed. 

The  first,  fifth,  sixth,  seventh,  and  eighth 
assignments  allege  error  in  the  court  in  re- 
jecUng  evidence  of  the  defendant  offered  for 
the  purpose  of  showing  the  condition  of  the 
premises  before  and  after  the  accident. 
Portions  of  some  of  these  offers  might  have 
been  admissible,  but,  contained  in  an  offer 
with  other  incompetent  matter,  were  prop- 
erly excluded.  The  learned  trial  judge  was 
right  in  excluding  the  offers  to  which  these 
assignments  relate.  The  liability  of  the  de- 
fendant arises  from  the  condition  of  the 
premises  at  the  time  of  the  accident.  This 
could  not  be  shown  by  their  condition  prior 
or  subsequent  to  that  time.  It  may  be  that 
the  defendant  offered  to  show  that  the  sur- 
face water  flowing  through  the  archway 
from  the  rear  of  the  building  produced  ice 
00  the  pavement  the  winter  before  the  ac- 
cident; that  this  condition  of  the  pavement 
ensted  before  the  drainpipe  had.  been  con- 
structed, and  after  it  had  been  removed. 
But  conceding  these  allegations  to  be  true, 
they  do  not  meet  or  tend  to  disprove  the 
arennents  of  the  public,  supported  by  her 
testimony  that  the  ice  on  which  she  fell,  or 
a  material  part  thereof,  was  formed  by  the 
water  which  came  from  the  drainpipe  lead- 
ing to  the  archway  from  the  kitchen  on  the 
second   floor  of  the    defendant's    building. 


The  evidence  of  the  plaintiff  shows  that  a 
quantity  of  water  had  been  discharged 
through  the  drainpipe  the  evening  before 
the  accident  by  the  occupants  of  the  defend- 
ant's premises,  and  that  that  water  had 
produced  the  accumulation  of  ice  on  which 
the  plaintiff  fell.  In  addition  to  this,  there 
was  testimony  that  on  the  occasion  of  the 
accident  there  was  no  ice  back  of  the  drain- 
pipe, but  that  it  extended  from  the  mouth 
of  the  drainpipe  in  the  archway  to  the  pave- 
ment. This  was  the  issue  which  the  de- 
fendant was  called  upon  to  meet,  and  evi- 
dence offered  by  him  that  ice  on  the  pave- 
ment a  year  previous  or  at  a  time  subse- 
quent had  accumulated  from  other  causes 
would  not  negative  the  proposition  of  the 
plaintiff's  averment.  On  foniaer  and  sub- 
sequent occasions  when  the  drainpipe  was 
not  in  use,  ice  could  have  formed  on  the 
pavement  at  this  point  from  water  coming 
from  the  hydrants  and  the  roofs  of  the 
houses,  or  from  surface  water  collected  in 
the  rear  of  the  buildings  and  carried  to  the 
pavement  through  the  archway,  as  claimed 
in  the  defendant's  offers;  but  that  fact  of 
itself  would  not  show,  nor  tend  to  show, 
that  water  from  another  source  might  not 
have  been  discharged  on  the  pavement,  and 
formed  the  ice  which  caused  the  plaintiff's 
injuries.  In  the  absence  of  evidence  that 
water  did  flow  to  the  pavement  from  other 
sources  than  the  drainpipe,  it  cannot  be  pre- 
sumed that  water  from  such  source  did  pro- 
duce the  ice  on  the  occasion  of  the  acci- 
dent. After  affirmative  evidence  of  the  fact 
on  the  part  of  the  plaintiff,  it  was  incum- 
bent upon  the  defendant  to  show  that  the 


much  more  difficult.  In  such  cases  other  ele- 
.  Bttnts  mast,  of  necessity,  enter  Into  the  consid- 
eration, and  the  liability  will  depend,  in  most 
cases,  on  the  walk  having  been  left  in  an  un- 
lafe  condition  for  an  unreasonable  time. 

A  Tillage  which  permits  a  walk  to  remain  In 
aa  nneven  and  slanting  condition,  so  that 
water  dropping  from  the  eaves  trough  of  a 
building  causes  an  accumulation  of  Ice  thereon 
at  times  when  the  rest  of  the  walk  Is  dry.  Is 
liable  to  one  not  aware  of  the  dangerous  condi- 
tion of  the  walk,  who  is  Injured  by  falling 
thereon.  Ay  res  v.  Hammondsport,  11  N.  Y.  S. 
R.  706.  7  N.  Y.  Supp.  174. 

A  municipal  corporation  will  not  be  liable  for 
injQrles  caused  by  falling  on  Ice  on  a  sidewalk 
formed  by  the  dripping  of  water  from  the  eaves 
of  an  abutting  house,  where  there  is  nothing  in 
the  construction  of  the  building  upon  which 
paljkable  negligence  can  be  predicated.  Uaus- 
Qana  r.  Madison,  85  Wis.  190.  21  L.  R.  A.  263, 
W  N.  W.  167. 

Whether  reasonable  care  required  a  munici- 
pality to  remove  from  its  sidewalk  ice  upbn 
vhich  the  plaintiff  fell  and  was  Injured  is  a 
question  for  the  Jury,  where  the  Ice  was  formed 
by  vater  dripping  from  the  eaves  and  through 
tbe  cornice  of  a  building,  and  frozen  upon  the 
lidewalk,  npon  which  a  ridge  had  existed  for 
ten  days  before  the  accident.  Morris  v.  Sara- 
toga Springs*  55  App.  DIv.  263,  66  N.  Y.  Supp. 
821. 

A  Tillage  which  permits  the  water  dripping 
from  the  eaves  of  a  bay  window  adjacent  to  the 
valk.  where  It  freezes,  to  accumulate  a  ridg(* 
of  Ice  several  inches  thick  and  2  or  3  feel 
broad,  and  to  so  remain  for  ten  days,  Is  not,  as 
aiatter  of  law,  free  from  negligence,  although 
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during  such  time  no  thaw  occurs  to  make  the 
Ice  readily  removable.  Thompson  v.  Saratoga 
Springs,  22  App.  Dlv.  186,  47  N.  Y.  Supp.  1032. 
A  charge  that  if  the  accumulation  of  ice  on 
which  the  plalatlff  fell  resulted  from  the  drip- 
ping from  the  eaves  plaintiff  cannot  recover 
against  the  city,  but  can  If  It  resulted  from  an 
accumulation  of  snow  on  the  walk,  sufficiently 
covers  a  requested  charge  that  if  the  Jury  are 
unable  to  determine  whether  the  ridge  of  Ice 
causing  the  accident  complained  of  was  due  to 
dripping  from  the  eaves  or  snow  on  the  walk 
plaintiff  cannot  recover.  Keane  v.  Waterford, 
20  N.  Y.  S.  R.  340,  8  N.  Y.  Supp.  790. 

d.  Lialfiliiy  for  ice  en   icalh  from  temporary 

OaU8C8. 


In  these  cases  the  question  of  liability  de- 
pends on  the  way  In  which  the  municipality 
deals  with  the  Ice  after  It  forms,  or  with  the 
cause  of  the  formation  after  notice  of  its  ex- 
istence. 

One  injured  by  falling  on  an  Icy  sidewalk  at 
a  point  where  the  gutter  overflowed  cannot  re- 
cover al^alnst  the  city  where  no  negligence  Is 
charged  other  than  that  the  slope  of  the  side- 
walk was  too  great.  Rehrey  v.  Newburgh,  GO 
N.  Y.  S.  R.  250.  28  N.  Y.  Supp.  910. 

A  city  is  not  liable  for  a  nersonnl  «n|ii»v  €,,!<•. 
tained  by  one  who  stepped  upon  Ice  formed 
upon  the  outer  edge  of  tbe  sidewalk  ny  \va.«r 
which,  during  a  thaw,  overflowed  from  the  gut- 
ter at  a  point  where  the  catch  basin  had  be- 
come filled  up,  where  the  catch  basin  was  prop- 
erly constructed,  although  a  paving  improve- 
ment had  left  the  center  of  the  highway  high- 
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plaintiff  was  not  injured  by  ice  that  had  ac- 
cumulated from  water  discharged  through 
the  drainpipe;  and  his  offers,  if  admitted, 
would  not  have  aided  the  jury  in  arriving 
at  such  a  conclusion. 

The  second,  third,  and  fourth  assignments 
complain  of  the  court's  refusal  to  admit  tes- 
timony to  show  that  in  the  borough  of 
Chambersburg  it  is  customary  to  drain 
water  from  lots,  roofs,  and  waste  pipes  for 
domestic  use  in  the  houses  of  the  borough, 
over  and  through  uncovered  drains  across 
pavements  to  the  gutters  in  the  street,  in 
the  same  manner  as  was  done  in  the  case  on 
trial.  The  learned  trial  judge  very  prop- 
erly sustained  the  objection  to  the  offers, 
and  excluded  the  testimony.  In  support  of 
these  offers,  the  learned  counsel  for  the  de- 
fendant cite  King  v.  Thompson,  87  Pa.  369, 
30  Am.  Rep.  364.  There  it  was  held  that 
an  opening  in  the  sidewalk  such  as  is  usual 
in  a  city  for  the  purpose  of  light  and  venti- 
lation to  a  dwelling  is  not,  per  se,  a  nui- 
sance. The  second  point  for  charge,  the  re- 
fusal of  which  was  held  to  be  error,  re- 
quested the  court  to  instruct  the  jury  that 
the  defendant  was  not  guilty  of  negligence 
or  nuisance  in  maintaining  an  opening  in 
the  pavement  if  such  opening  was  not  only 
usual  and  customary  in  Allegheny  City  for 
lighting  and  ventilating  cellars,  but  also 
was  reasonably  necessary  for  those  pur- 
poses. In  the  opinion  it  is  said  that  if 
it  was  customary,  time  out  of  mind,  for 
property  holders  to  have  such  opening,  and 
"if  reasonably  necessary  for  light  and  ven- 
tilation, the  property  owner  is  not  charge- 
able with  negligence  for  placing  and  keep- 


ing it  there."  In  the  case  at  bar  the  offers 
did  not  propose  to  show,  nor  would  it  even 
be  pretended,  that  the  ice  bank  in  question 
was  necessary  for  any  legitimate  or  lawful 
purpose;  nor  was  it  suggested  in  the  offer 
that  running  water  from  the  lots,  roofs,  and 
waste  pipes  over  uncovered  drains  across 
pavements  was  a  necessary,  or  the  only 
practicable,  way  of  disposing  of  such  water. 
There  is  no  averment  by  defendant  that  any 
necessity  existed  for  using  the  pavements 
of  the  borough  of  Chambersburg  for  carrj'- 
ing  to  the  gutters  along  the  streets  surface 
or  waste  water  or  water  that  might  have 
flowed  from  the  roofs,  of  houses.  It  is 
therefore  apparent  that,  had  the  testimony 
been  admitted,  it  would  have  disclosed  the 
single  fact  that  the  custom  of  the  people  of 
the  borough  was  to  conduct  the  water  from 
the  premises  on  the  pavement,  and  permit 
it  to  congeal  there,  which  was  negligence, 
resulting  in  a  nuisance,  dangerous  and  un- 
safe to  all  who  had  occasion  to  use  the 
streets.  Regardless,  therefore,  of  any  ne- 
cessity for  thus  disposing  of  the  surface 
water  by  the  property  o\^Tiers,  the  ice  per- 
mitted to  form  in  front  of  the  archway,  and 
on  which  the  plaintiff  fell,  was,  as  shown 
by  plaintiff's  testimony,  a  public  nuisance; 
and  in  the  language  of  the  court  in  McNer- 
ney  v.  Reading  City,  150  Pa,  614,  25  Atl.  57, 
neither  the  lapse  of  time,  nor  the  existence 
of  like  nuisances  elsewhere  with  the  consent 
of  the  municipality,  will  legalize  it.  Ob- 
structions on  the  footwalks  of  the  streets 
of  a  municipality,  whether  created  by  the 
accumulation  of  ice  or  otherwise,  except 
such  as  are  temporarily  permitted  for  a  law- 


er  than  the  sidewalk.  Kannenberg  v.  Alpena, 
96  Mich.  53,  55  N.  W.  614. 

That  a  gutter  was  filled  up  by  ice  so  as  to 
allow  water  to  run  over  the  walk,  where  It  froze, 
and  had  so  remained  for  several  days  before 
the  accident  complained  of,  does  not  constitute 
negligence  rendering  the  municipality  liable. 
Gram  v.  Greenbush,  20  N.  Y.  S.  R.  370,  3  N.  Y. 
Supp.  76. 

When,  by  reason  of  negligence  on  the  part  of 
municipal  authorities,  a  street  gutter  or  water- 
way becomes  obstructed  or  filled  up  so  that  it 
will  not  carry  off  accumulated  water,  and  be- 
cause of  the  obstruction  such  water  overflows 
the  sidewalk  and  freezes  into  a  thin,  smooth 
coating  of  ice,  a  person  who  slips,  falls,  and  is 
Injured  upon  the  ice  cannot  recover  for  his  In- 
juries in  the  absence  of  proof  tending  to  show 
that  the  municipality  had  notice,  actual  or 
constructive,  that  because  of  such  negligence 
ice  usually  formed  at  that  place,  or,  at  least,  in 
the  absence  of  notice  that  Ice  might  so  form. 
Stanke  v.  St.  I»aul,  71  Minn.  51,  73  N.  W.  629. 

But  a  municipal  corporation  is  liable  if,  after 
notice,  It  negligently  permits  Ice  to  accumulate 
In  a  highway,  from  defective  construction  of 
the  road  and  a  broken  hydrant.  I)l?cker  v. 
Scranton   City.   151  Pa.   241,   25  Atl.  36. 

A  municipal  corporation  which  permits  the 
mouth  of  a  culvert  carrying  gutter  water  under 
a  crosswalk  to  become  clogged  so  that  the 
water  flows  over  the  sidewalk  and  freezes  may 
be  held  liable  for  Injuries  caused  by  a  fall  on 
the  icy  walk.  Woolsey  v.  Ellenville,  155  N.  Y. 
573,  50  N.  E.  270,  Afllrming  84  Hun,  236,  32 
N.  Y.  Supp.  543. 

A  city  permitting  a  gutter  In  the  street  to 
remain  obstructed  for  a  long  time,  thereby 
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causing  the  water  from  melting  snow  lying  be- 
tween the  sidewalk  and  curb  to  flood  the  walk. 
Is  liable  to  a  person  injured  from  slipping  on 
the  Ice  after  the  water  had  frozen,  where  it 
could  have  removed  the  obstruction  without 
unnecessary  expense  or  trouble.  Gaylord  v. 
New  Britain,  58  Conn.  398,  8  L.  R.  A.  752,  20 
Atl.  365. 

A  municipal  corporation  which  permits  a  gut- 
ter to  become  obstructed  In  such  a  manner  as 
to  cause  the  water  flowing  therein  to  spread 
over  the  sidewalk  and  freeze  may  be  liable  to 
a  traveler  injured  by  a  fall  on  the  Ice  if  it  is 
an  obstruction  to  travel  and  has  remained  an 
unreasonable  time,  although  It  has  not  forraod 
In  ridges.  Manross  v.  Oil  City,  178  Pa.  2TG, 
35  Atl.  959. 

A  municipal  corporation  which  permits  l(^ 
which  is  formed  on  a  sidewalk  frona  water 
flowing  from  the  gutter  to  remain  there  for  an 
unreasonable  time  Is  liable  for  injuries  to  per- 
sons falling  upon  it.  Lynchburg  v.  Wallace, 
95  Va.  640,  29  S.  E.  675. 

A  village  which  collects  water  Id  a  surface 
drain,  and  fails  to  provide  a  proper  oiitlet  for 
It,  so  that  it  forms  a  coating  of  ice  on  which 
a  passer-by  is  Injured.  Is  liable  therefor  ;  and 
It  is  a  question  for  the  jury  whether  the  ice 
was  produced  by  the  overflow  from  the  drain, 
or  by  some  other  agency.  Woolsey  v.  Ellen- 
ville, 01  Hun,  136.  15  N.  Y.  Supp.  647. 

A  municipal  corporation  Is  liable  for  Injary 
sustained  by  a  person  by  slipping  and  falling 
while  going  to  his  dwelling  house,  upon  ice 
formed  In  the  street  In  front  of  his  premises  by 
reason  of  the  negligence  of  the  city  authorities 
In  allowing  water  to  flow  from  a  fire  plug  be- 
longing to  the  city  in  extremely  cold  weather^ 
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ful  purpose,  are  a  nuisance,  and  the  party 
responsible  therefor  is  liable  to  the  indi- 
vidual injured  by  his  illegal  act.  The  pub- 
He  have  a  right  to  the  \ise  of  the  street  in 
the  condition  in  which  the  municipality 
has  left  it)  and  no  person,  whether  ap  ad- 
jcining  owner  or  not,  is  justified  in  placing 
or  permitting  an  obstruction  thereon  which 
renders  it  dangerous  or  insecure.  The  cus- 
tom of  the  citizens  or  the  acquiescence  of 
the  municipality  will  not  excuse  such  con- 
duct What  has  just  been  said  applies  to, 
and  disposes  ofj  the  thirteenth  assignment 
of  error. 

Tlie  jury  was  properly  instructed  on  the 
cne>Lion  of  the  plaintiff's  contributory  neg- 
!:^*nc-e,  raised  by  the  tenth,  eleventh,  and 
sL\ui.-iiLh  assignments  of  error.  Whether 
sQe  exercised  due  care  in  approaching  the 
pkee  of  the  accident  was,  under  the  facta 
di-*<U>sed  by  the  testimony^  for  the  jury. 

In  the  twelfth  and  fourteenth  assign- 
ments the  defendant  denies  his  liability  in 
tnls  action  because  his  house  was,  at  the 
time  of  the  accident,  occupied  by  tenants, 
\^'ho  used  the  sink  and  drainpipe  which  car- 
ried the  waste  water  to  the  archway.  In 
aupp'irt  of  his  position,  the  defendant  con- 
tends that  it  was  the  duty  of  the  tenant  to 
u^e  the  premises  so  as  to  injure  no  one,  and 
to  remove  the  ice  and  snow  from  the  pave- 
ment* We  are  not  here  concerned  with  the 
d  ity  and  liability  of  the  tenant  to  the 
plaintiff.  It  may  be  that  the  tenants  who 
put  the  waste  water  in  the  drainpipe  were 
liable  to  the  plaintiff,  but  that  fact  does 
not  relieve  the  defendant  in  this  action. 
After    purchasing    the    property,    he    con- 


structed the  sink  and  drainpipe  for  the  pur- 
pose of  carrying  the  waste  water  from  the 
rooms  in  the  occupancy  of  his  tenants  to  the 
archway,  with  a  knowledge  that  it  would 
flow  thence  on  the  pavement.  The  condi- 
tion of  the  building  was  therefore  attrib- 
utable to  the  act  of  the  defendant,  and  not 
to  til  at  of  the  tenant,  and  its  use  by  the 
latter  was  in  conformity  with  the  defend- 
ant's intention  when  he  leased  the  premises. 
"We  do  not  doubt,"  said  Gordon,  J.,  in 
Kncuusa  v.  Brua,  107  Pa.  88,  "but  that,  in 
the  absence  of  an  agreement  to  repair,  the 
landlord  is  not  liable  to  a  third  party  for 
a  nuisance  resulting  from  dilapidation  in 
the  leasehold  premises  whilst  in  the  posses- 
sion of  a  tenant.  To  make  the  lessor  so 
liable,  the  defect  must  be  one  that  arises 
necessarily  from  a  continuance  of  the  use 
of  the  property  as  it  was  when  the  ten- 
ant took  possession  of  it.  But  the  converse 
of  this  proposition  is  also  true.  If  the 
prenii.Hcs  are  so  constructed  or  in  such  a 
condition  that  the  continuance  of  their  use 
by  the  tenant  must  result  in  a  nuisance  to 
a  third  person,  and  a  nuisance  does  so  re- 
sult, the  landlord  is  liable."  To  the  same 
effect,  are  Fow  v.  Roberts,  108  Pa.  489; 
Wunder  v.  McLean,  134  Pa.  334,  19  Atl. 
749;  Reading  v.  Reiner,  167  Pa.  41,  31  Atl. 
357. 

The  ninth  and  fifteenth  asnignmcnts  al- 
lege error  by  the  court  in  holding  that  the 
plaintiff  was  entitled  to  recover  damages 
for  expenses  incurred  for  medical  services 
rendered  by  her  physicians.  There  was  no 
evidence  showing  the  amount  of  money  ex- 
pended  for   these  services,    nor    what    the 


and  of  which  dangerous  condition  of  the  street 
it  had  notice.  Powers  v.  Chicago,  20  Hi.  App. 
ITS. 

A  city  may  be  found  negligent  In  permitting 
water  to  leak  from  a  hydrant  in  such  a  way  as 
to  form  ice  on  a  sidewalk,  and  render  it  un- 
«afe.  Corbett  ▼.  Troy,  63  Hun,  228,  6  N.  Y. 
2»app.  381. 

«.  Where    accumulation    reaulia    from    act    of 
third  person, 

A  municipal,  corporation  Is  liable  for  Injuries 
"aused  by  a  fail  on  Ice  formed  by  watpr  which 
it  ha.s  permitted  an  abutting  owner  to  throw 
<^^nt(>  the  highway,  whether  It  is  smooth  or 
r«'Ui;h.     Magaha  v.  Uagerstown   (Md.)   51  Atl. 

A  city  Is  not  liable  for  Injuries  sustained  by 
'^>ne  who  slipped  upon  a  walk  covered  with  ice 
due  to  the  fall  of  water  from  a  hydrant  In  the 
?drd  of  a  citizen,  where  the  walk  had  been  In 
»icb  condition  but  three  days,  and  the  city  had 
^0  notice  of  the  defect,  which  was  covered  by 
a  recent  fall  of  snow.  Corey  v.  Ann  Arbor, 
124  Mich.   i:J4,  82  N.  W.  804. 

Wbere  a  sidewalk  Is  In  fact  rendered  danger- 
ous by  slippery  Ice  formed  from  accidental  or 
i&cidontal  discharge  of  water  thereon,  such  not 
b<?ins  the  prevalent  condition  of  sidewalks  at 
the  time.  It  is  the  duty  of  the  city  to  cause  the 
danger  to  be  removed  within  a  reasonable  time 
aft^r  It  has  notice,  or  by  the  exercise  of  rea- 
sooablt;  care  can  discover  the  condition.  Ileedy 
▼.  St.  Louis  Brewing  Asso.  161  Mo.  523,  53  L. 
R.  A.  803,  61   S.  W.  859. 

A  municipality  Is  liable  for  negligently  per 
Aittlng  ice  formed  by  the  freezing  of  water 
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discharged   from   a   hydrant   by   a   water   com- 

^  pany   to   remain  on  a  cro.sHwalk,  althouf^b   the 

I  water    may     have     been     lawfully     disrhnrged 

thereon  by  the  water  company.     Waitemeyer  ▼. 

Kansas  City,  71  Mo.  App.  354. 

A  municipality  may  not  be  held  responsible 
for  the  consequences  of  such  an  extraordinary 
occurrence  as  the  pumping  of  water  on  a  street 
In  large  quantities  by  the  wrongful  use  of  one 
of  Its  fire  engine^,  because  of  which  a  gutter 
overflows  and  ice  Is  formed  on  a  crosswalk,  if 
the  gutter  Is  sufliclently  free  from  obstructions 
to  carry  away  such  water  as  accumulates  from 
natural  causes,  unless  guilty  of  negligence  in 
failing  to  remedy  the  dangerous  condition  of 
the  walk.  Cook  v.  Milwaukee,  24  Wis.  270,  1 
Am.  Ucp.  183. 

A  municipal  corporation  Is  not  liable  for  the 
unsafe  condition  of  a  street  by  reason  of  water 
which  has  frozen  there,  through  the  act  of  a 
member  of  Its  Are  department  in  tbawlng  out 
a  hydrant  with  its  acquiescence.  The  act  Is 
one  governmental  and  political  In  Its  chnracter, 
and  solely  for  the  public  benefit,  and  therefore 
is  within  the  rule  that  the  municipality  cannot 
be  made  liable.  The  court  says  tbe  fire  depart* 
ment  and  its  service  are  of  no  benefit  or  profit 
to  the  village  In  its  corporate  capacity.  The 
case  Is  also  rested  upon  the  ground  that  the 
doctrine  of  respondeat  superior  does  not  apply. 
The  ^ourt  saying  the  case  is  grounded  solely 
upon  the  application  of  the  doctrine  of  re- 
spondeat superior,  and  can  be  maintained  only 
by  cHtublishlng  the  rule  of  master  and  servant. 
Welsh  V.  Rutland,  66  Vt.  228,  48  Am.  Rep.  762. 

It  is  a  question  for  the  Jury  to  say  whether 
a  municipal  corporation  bad  a  reasonable  no- 
tice of  the  flowing  of  water  from  a  fire  plug  in 
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Bervioes  were  reasonably  worth.  The 
learned  trial  judge,  however,  held  that  in 
estimating  the  damages  the  jury  should  al- 
low for  the  direct  expenses  incurred  by  the 
plaintiff  by  reason  of  the  injury,  and  in- 
structed the  jury  that  "the  mere  fact  that 
it  does  not  appear  from  the  evidence  that 
she  has  not  paid  her  medical  aid  will  not 
prevent  her  from  recovering  in  this  case  for 
what  would  reasonably  compensate  her  phy- 
sicians." It  is  quite  true,  as  the  learned 
judge  suggests,  that  the  fact  that  the  plain- 
tiff had  not  paid  her  physician  would  not 
prevent  her  recovering  the  value  of  his 
services.  But  that  is  not  the  question.  In 
the  absence  of  any  evidence  of  the  value  of 
such  services,  or  of  what  they  are  reason- 
ably worth,  was  the  plaintiff  entitled  to  re- 
cover anything  on  account  thereof?  It 
seems  to  us  rather  singular  that  when  the 
physicians  who  rendered  these  services  were 
on  the  witness  stand,  and  detailed  the  char- 
acter and  extent  of  their  services,  they  were 
not  interrogated  as  to  their  value.  It  is 
contended  by  the  learned  counsel  for  the 
plaintiff  that,  in  the  light  of  their  testi- 
mony, "the  average  jury  from  their  own 
experience,  could  estimate  with  considera- 
ble accuracy  what  would  be  reasonable  com- 


pensation." We  cannot  assent  to  this  prop- 
osition. On  the  contrary,  the  average  jury- 
man is  not  a  professional  man  and  is  not 
presumed  to  know  the  value  of  such  serv- 
ices. What  would  have  been  reasonable 
compensation  for  the  medical  services  ren- 
dered the  plaintiff  might  have  been  shown 
by  the  physicians  who  attended  her,  or  by 
others  who  were  acquainted  with  the  value 
of  similar  services  in  the  community  in 
which  they  were  rendered.  It  was  incum- 
bent on  the  plaintiff,  before  she  could  re- 
cover from  the  defendant  compensation  for 
medical  aid,  to  furnish  the  jury  evidence 
from  which  they  could  determine  what  had 
been  paid  for  such  services,  or  such  amounts- 
as  the  services  were  reasonably  worth.  Fail- 
ing in  this,  there  was  no  basis  on  which  the- 
jury  could  estimate  or  intelligently  deter- 
mine this  element  of  the  plaintiff's  dam- 
ages. A  verdict  should  be  supported  by 
legal  evidence;  otherwise  it  is  the  result  of 
the  whim,  caprice,  or  guess  of  the  jury* 
This  is  not  permissible  under  our  jury  sys- 
tem. It  follows  that  the  ninth  and  fifteenth 
assignments  of  error  must  be  sustained. 

The  judgment  is  reversed  and    a   venire- 
facias  de  novo  is  awarded. 


extremely  cold  weather,  forming  ridges  of  ice 
so  as  to  render  the  street  extremely  dangerous, 
where  the  evidence  showed  that  the  city  agent 
▼isited  this  fire  plug  every  day  during  cold 
weather,  and  the  street  had  been  In  that  condi- 
tion for  thirty-six  hours  prior  to  the  accldeut. 
Powers  V.  Chicago,  20  111.  App.  178. 

A  municipal  corporation  will  not  be  liable 
for  the  slippery  condition  of  Its  walks  by  the 
freezing  of  water  overflowing  a  gutter  In  which 
it  had  been  pumped  by  a  fire  engine  which  was 
In  use  for  a  proper  purpose  and  In  a  lawful 
manner.     Cook  v.  Milwaukee,  27  Wis.  191. 

Whether  or  not  a  city  performs  its  duty  by 
seeing  that  slippery  Ice  on  the  sidewalk  Is  cov- 
ered with  malt  sprouts  Is  a  question  of  fact 
for  the  Jury.  Reedy  v.  St.  Louis  Brewing 
Asso.  ICl  Mo.  523,  53  L.  R.  A.  805,  61  S.  W. 
859. 

It  cannot  be  assumed  conclusively,  as  matter 
of  law,  that  a  sidewalk  covered  with  slippery 
ice,  over  which  malt  sprouts  have  been  spread, 
Is  safe,  until  they  are  swept  olT.     Ibid. 

Although  the  question  of  notice  to  the  city 
of  dangerous  Ice  on  the  sidewalk  is  for  the 
Jury,  where  It  froze  during  the  night  and  In 
the  morning  was  covered  by  the  abutting  own- 
er with  malt  sprouts,  which  were  sw^ept  off  by 
boys  about  dark  on  the  evening  of  the  accident, 
yet,  If  the  Jury  Is  not  from  the  vicinage,  it 
should  not  be  permitted  to  draw  the  Inference 
of  notice  from  consideration  of  the  care  that 
would  be  exercised  by  the  city's  "proper  of- 
ficers having  charge  of  keeping  Its  streets  In 
repair."     Ibid. 

II.  Of  abutting  oicner, 

a.  In  general. 

Brown  v.  White  represents  the  prevailing 
rule  with  reference  to  liability  of  abutting  own- 
ers for  rendering  the  highway  unsafe  by  cast- 
ing water  Into  It  so  that  It  w^Ill  freeze.  Jessop 
V.  BAMFOriD  Bros.  Silk  Mfg.  Co.,  on  the  other 
hand,  seems  to  be  out  of  harmony,  not  only 
with  the  prevailing  doctrine,  but  with  true 
principle.  In  that  case  the  water  was  concen- 
58  L.  K.  A. 


trated  Into  channels,  and  cast  directly  upon- 
the  walk  In  such  a  way  that  Injury  must  al- 
most necessarily  result  In  freezing  wentber. 
Such  conduct  must  be  regarded  as  a  nuisance 
rendering  the  one  creating  it  liable  for  the  con- 
sequences. 

In  Benard  v.  Woonsocket  Bobbin  Co.  (R. 
I.)  51  Atl.  209,  it  was  held  that  the  turning 
of  water  onto  a  highway  without  right,  in 
freezing  weather,  In  such  a  way  that  It  would 
be  likely  to  freeze  and  become  oangerous.  Is  a 
nuisance,  and  renders  the  one  doing  so  liable 
for  Injuries  which  may  result  therefrom. 

So,  where  water  falling  from  a  roof  was  led 
along  a  driveway  by  a  ditch  onto  the  walk,  it 
was  held,  in  an  action  to  recover  for  personal 
Injuries  sustained  by  a  fail  upon  the  ley  walk, 
that  a  nonsuit  was  Improperly  granted.  In  the 
absence  of  contributory  negligence,  where  the 
evidence  showed  that  the  water  had  flowed  over 
the  walk  for  several  days  until  It  froze  in 
ridges  with  a  rough,  uneven  surface.  Loois  r. 
Eureka  Club,  56  N.  Y.  Supp.  66. 

A  railroad  company  which  negligently  per- 
mitted water  to  escape  from  the  water  column 
used  In  supplying  its  engines,  and  flow  upon  a 
sidewalk,  which  it  rendered  icy  and  dangerous, 
is  liable  to  one  Injured  thereon,  and  the  city  In 
which  the  accident  occurred  Is  not  alone  liable. 
Thuringer  v.  New  York  C.  &  H.  R.  B.  Co.  82 
Hun,  33,  81  N.  Y.  Supp.  419. 

The  owners  of  a  standplpe  and  stop-box  at- 
tached to  city  water  pipes  In  a  street,  and  used 
by  them  during  the  street-sprinkling  season  for 
procuring  water  for  that  purpose,  are  liable  to 
a  person  injured  by  falling  on  Ice  formed  on  a 
crosswalk  from  water  which  had  been  allowed 
to  escape  from  the  standplpe  for  a  period  of 
about  three  weeks,  as  it  was  their  duty  to  have 
discovered  the  overflow.  Crocker  ▼.  Sdinre- 
man,  7  Mo.  App.  358. 

A  water  company  is  liable  for  Its  failure  to- 
remove  from  a  crosswalk  Ice  formed  thereon  by 
the  freezing  of  water  discharged  by  It  from  a 
hydrant,  although  the  act  of  discharging^  the 
water  may  have  been  lawful.  Waltemeyer  t. 
Kansas  City,  71  Mo.  App.  354. 

Bat  one  owning  a  lot  abutting  on  a  publle 


190L 


Jessop  y.  Bamfobd  Bbos.  Silk  Mfo.  Co. 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


Annie  JESSOP  et  ah 

V. 

BAMFORD  BROTHERS  SILK  MANU- 
FACTURING COMPANY,  PZ/f.  in  Err. 

(66  N.  J.  L.  641.) 

•The  di^eralon  or  mltered  tranamUslon 
of  iiarfae«  \Tater,  caused  by  the  erection 
of  a  building  upon  land  over  which  It  is  ac- 
fustomed  to  flow,  affords  no  ground  of  ac- 
t'l-a  to  a  person  who  suffers  injury  by  reason 
thereof. 

{l)<vue,  CK  J„  Maoie,  Ch.,  and  Qarretson,  Bo- 
gert,  and  Adamt,  JJ.»  dUaeni). 

(NoTember  15.  1901.) 

ERROR  to  the  Circuit  Court  for  Passaic 
County  to  review  a  judgment  in  favor 
of  plaintiffs  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Reversed. 

"IT^adnote  by  Gummkre,  J. 


The  facts  are  stated  in  the  opinion. 

Mr.  Joha  B.  HiumplLreys,  for  plaintiff 
in  error: 

Defendant  was  under  no  liability  to  re- 
move ice  from  the  sidewalk  in  front  of  its 
properly. 

Courtney  v.  Central  R.  Co.  18  N.  J.  L.  J. 
173;  Snoicden  v.  Dodd,  8  N.  J.  L.  J.  296; 
Weller  v.  McCormick,  47  N.  J.  L.  397,  64 
Am.  Rep.  175,  1  Atl.  516. 

By  the  civil  law  the  right  of  drainage  of 
surface  waters,  as  between  the  owners  of 
adjacent  lands  of  different  elevations,  is 
governed  by  the  law  of  nature.  The  lower 
proprietor  is  bound  to  receive  the  waters 
which  naturally  flow  from  the  estate  above, 
provided  the  industry  of  man  has  not  cre- 
ated or  increased  the  servitude. 

Corpus  Juris  Civilis,  39,  title,  3,  §§  2-5. 

The  relation  of  dominant  and  servient 
tenements  does  not  by  the  common  law  ap- 
ply between  adjoining  lands  of  different 
owners  so  as  to  give  the  upper  proprietor 
the  legal  right,  as  an  incident  of  his  estate, 
to  have  the  surface  water  falling  on  his 
land  discharged  over  the  land  of  the  lower 


ttreet  in  a  city  is  not  liable  for  the  damages 
tbe  municipality  has  been  compelled  to  i)ay  for 
injuries  received  by  a  person  in  consequence  of 
Ice  accumulated  about  a  pump  in  the  sidewalk 
In  front  of  his  lot  caused  by  the  overflow  and 
drip  from  the  pump  when  used  by  such  owner 
in  common  with  others,  in  which  he  claimed 
no  interest  different  from  that  of  the  city  or 
public  generally,  and  over  whirh  he  exercised 
00  exclusive  control,  but  merely  used  In  com- 
mjn  with  other  citizens  under  a  license  from 
rhe  municipality,  and  whose  beneflt  from  its  ex- 
ist^r-^e  was  the  same  as  that  of  others,  differ- 
ing only  In  degree,  although  he  had  once  made 
s-i'xe  irifling  repairs  to  the  pump,  and  Its  posi- 
tion had  once  been  changed,  under  the  direction 
of  the  municipality,  with  his  knowledge  and 
fs^nsent,  by  moving  it  nearer  his  lot  line.  Elk- 
hart V.  Wlckwlre,  87  Ind.  77. 

On  the  other  hand,  if  there  has  been  no  ac- 
tive interference  to  cast  the  water  into  the 
street,  but  it  is  merely  permitted  to  flow  there 
caiuraily  from  higher  ground,  the  owner  of 
mch  ground  will  not  be  answerable  for  the  re- 
sult Counsel  In  Moore  v.  Gadsden.  87  N.  Y. 
X7  41  Am.  Rep.  352,  sought  to  establish  the 
principle  that  the  abutting  owner  should  erect 
a  barrier  to  keep  the  water  off  the  walk,  but  tbe 
coort  declined  to  adopt  that  view. 

That  water  due  to  melting  ice  or  snow  on 
th*  premises  of  a  property  owner  flows  upon 
the  sidewalk  and  Is  there  frozen  does  not  im- 
pose any  liability  upon  the  property  owner  in 
favor  of  one  who  falls  upon  the  icy  walk. 
Hn.wn  V.   Wyaong,  1  App.  Dlv.  423,  37  N.  Y. 

SnpD.  281. 

An  abutting  owner  Is  not  liable  for  personal 
injuries  from  the  fall  upon  ice  on  a  driveway 
fonatructed  across  tbe  sidewalk  for  the  neces- 
sary use  of  the  premises,  accumulated  from 
water  flowing  off  his  land  onto  the  sidewalk. 
Knoth  V.  Meltzer,  3  Misc.  596.  23  N.  Y.  Supp. 

Xn  injury  to  a  horse  resulting  from  its  slip- 
ping on  Ice  forming  in  a  highway  is  too  re- 
mote to  be  attributed  to  the  act  of  a  person 
washing  his  van  In  the  street,  the  water  from 
which  flowed  in  a  gutter  toward  a  grate  lead- 
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ing  to  a  sewer,  but  which,  on  account  of  the 
grating  being  obstructed  by  ice,  flowed  over  the 
highway,  forming  the  Ice  in  question,  where 
such  person  at  the  time  of  casting  the  water 
In  the  gutter  did  not  know  that  the  sewer  grat- 
ing was  obstructed.  Sharp  v.  Powell,  L.  R.  7 
C.  r.  '2oti,  41  L.  J.  C.  ir  N.  S.  95,  26  L.  T.  N. 
S.  430,  26  Week.  Rep.  584. 

b.  Water  from  roofs. 

Nesfligontly  maintaining  a  leader  from  the 
roof  of  11  building  so  as  to  discharge  water  onto 
the  sidewalk,  by  which  ice  Is  accumulated 
thereon  and  the  walk  rendered  dangerous,  will 
render  the  property  owuer  liable  for  Injury 
caused  thereby  to  pedestrians.  Tremblay  v. 
Harmony  Mills.  171  N.  Y.  598.  64  N.  K.  501. 

It  is  immaterial  that  the  building  is  in  pos- 
session of  tenants,  if  the  roof  and  leader  nre 
controlled  by  the  landlord.  Klrby  v.  Boylston 
Market  Asso.  14  Gray,  249. 

But  a  conductor  pipe  designed  to  carry  wnt(  r 
from  a  roof  to  the  ground,  if  construotpd  with 
due  care  and  proper  precaution,  canuot  bo 
deemed  a  nuisance,  although  discharging  upon 
the  sidewalk,  if  it  Is  not  prohibited  by  a  mu- 
nicipal ordinance.  And  the  fact  that  Ice 
thereby  forms  on  the  walk  and  causes  injury 
will  give  no  right  of  action  to  an  individual 
against  the  one  in  front  of  whose  property  it 
formed,  where  it  carried  water  from  the  ad- 
joining house,  and  he  was  in  no  way  resiwnsl- 
ble  for  It,  and  had  not  been  notified  to  remove 
the  Ice.  Wenzlirk  v.  McCotter,  87  N.  Y.  127, 
41  Am.  Rep.  358,  Reversing  22  Hun,  60. 

A  landowner  is  responsible  for  damage  re- 
sulting from  maintaining  an  open  gutter  across 
a  public  sidewalk  to  carry  off  roof  water.  The 
right  to  maintain  such  a  nuisance  is  not  a  mat- 
ter of  grant,  nor  can  it  be  acquired  by  prescrip- 
tion :  and  a  purchaser  must  or  will  be  presumed 
to  have  knowledge  thereof.  I^ahan  v.  Coch- 
ran. 178  Mass.  5ti6.  53  L.  R.  A.  891.  60  N.  K. 
382 

One  who  maintains  an  awning  so  constructed 
as  to  receive  the  falling  rain  and  snow,  and 
drain  them  through  a  gutter  Into  a  leader  at 
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proprietor,  although  it  naturally  finds  its 
way  there. 

Gannon  v.  Hargadon,  10  Allen,  106,  87 
Am.  Dec.  025;  Peck  y.  Qoodberlett,  109  N. 
Y.  180,  16  N.  E.  350;  West  Gumbcrlajid 
Iron  d  8.  Co,  v.  Kenyon,  L.  R.  6  Ch.  Div. 
773;  Smith  v.  Kcnrick,  7  C.  B.  515. 

Where  the  owner  of  land,  without  wilful- 
ness ca*  negligence,  uses  his  land  in  the  or- 
dinary manner  of  its  use,  though  mischief 
should  thereby  be  occasioned  to  his  neigh- 
boi'i  he  will  not  be  liable  in  damages. 

Rylands  v.  Fletcher,  L.  R.  3  H.  L.  330. 

The  obstruction  of  surface  water,  or  an 
alteration  in  the  flow  of  it,  affords  no 
cause  of  action  in  behalf  of  a  person  who 
may  suffer  loss  or  detriment  therefrom, 
against  one  who  does  no  act  inconsistent 
with  t!ie  due  exercise  of  dominion  over  his 
own  soil. 

Taylor  v.  Fickas,  64  Ind.  167,  31  Am. 
Rep.  114. 

The  rights  of  a  city  in  no  wise  differ  from 
those  of  any  other  proprietor  of  land  in  re- 
gard to  tliis  question  of  surface  water. 

Flagg  v.  Worccsicry  13  Gray,  GOl;  Parks 
V.  Neuburyport,  10  Gray,  28. 

A  proprietor  of  land  may  prevent  surface 
water  from  coming  upon  his  land  according 
to  its  accustomed  How,  whether  flowing 
thereon  from  a  highway  or  an  adjoining 
land. 

Morrison  v.  Bucksport  d  B.  R.  Co.  07 
Me.  353;  Qihbs  v.  Williams,  25  Kan.  215, 
37  Am.  Rep.  241;  Bowlsby  v.  Speer,  31  N. 
J.  L.  351,  86  Am.  Dec.  216. 

Xo  responsibility  attaches  for  damage 
done  by  tlie  diversion  of  surface  water, 
wliere  the  diversion  is  merely  incidental  to, 
and  occasioned  by,  the  making  or  alteration 
of  street  grades. 

UiUcr  v.  Morrisioicn,  47  X.  J.  Eq.  62,  20 
Atl.  61 ;  Soule  v.  Passaic,  47  N.  J.  Eq.  28, 
20  Atl.  346. 

To  confer  a  cause  of  action  the  unlawful 
discharge  of  the  water  upon  the  plaintiff's 
lands  must  cause  appreciable  or  substantial 
damage. 

Jefjfers  v.  Jcffers,  107  N.  Y.  650,  14  N.  E. 
316;  Kuthrrford  v.  Holley,  105  N.  Y.  632, 
11  N.  E.  818;  Crohen  v.  Etcers,  39  111.  App. 
35. 

Assuming  that  this  little  puddle  of  wa- 
ter was  an  injury  for  which  the  city  of  Pat- 


erson  could  have  held  the  defendant  liable, 
it  does  not  follow  that  it  is  therefore  liable 
to  the  plaintiff  for  the  injury  she  sustained. 

A  person  is  answerable  at  law  for  all  the 
consequences  of  his  wrongful  acts  which 
were  reasonably  to  be  foreseen,  and  which 
were  the  results,  in  the  usual  order  of 
things,  of  such  wrongful  acts. 

Hughes  v.  McDonough^  43  N.  J.  L.  459, 
39  Am.  Rep.  603;  Warwick  v.  Hutchinson, 
45  N.  J.  L.  61 ;  Pollock,  Torts,  p.  353. 

Mr.  Zebnlon  M.  Ward  for  defendants 


Gnmniere,  J.,  delivered  tlie  opinion  of 
the  court: 

The  plaintiff  in  error  is  the  owner  of  a 
lot  of  land  fronting  on  Rip  Van  Winkle  av- 
enue, in  the  city  of  Paterson.  The  lot  is 
located  upon  the  side  of  a  hill,  sloping 
sharply  down  from  its  rear  line  to  the  ave- 
nue. Upon  the  lot  the  plaintiff  in  error 
has  constructed  several  buildings,  one  of 
which  is  styled  a  "dyehouse."  This  latter 
building  is  erected  upon  the  street  line,  and 
extends  about  150  feet  back  toward  the  rear 
of  the  lot.  Owing  to  the  lay  of  the  land, 
the  rear  of  the  building  is  necessarily  u(>on 
a  higher  plane  tlian  tlie  front;  and,  in  or- 
der to  have  the  floor  level,  it  was  necessary 
to  build  up  the  front  of  the  lot  to  the  same 
plane  as  that  portion  thereof  upon  which 
the  rear  of  the  building  rested.  This  was 
done  by  erecting  a  retaining  wall  iipon  the 
street  line,  and  filling  in  the  land  behind 
the  wall  with  material  upon  which  a  solid 
cement  floor  was  laid.  The  front  of  the 
dyehouse  rested  upon  tlie  top  of  this  rctain- 
ing  w^all.  In  order  that  the  wall  should 
not  jiermanently  hold  back  upon  the  lot  of 
!  the  defendant  the  surface  water  which  from 
time  to  time  flowed  down  upon  it,  opening, 
called  "weep  holes,"  were  left  at  differcait 
places  along  the  base  of  the  wall,  to  allow 
its  escape.  At  one  of  these  weep  holes  a 
6-inch  drainpipe  was  inserted,  the  apparent 
purpose  of  wliich  was  to  enable  the  Surface 
water  to  flow^  more  readily  through,  the 
aperture. 

On  January  1,  1900,  the  plaintiff  Annie 
Jcssop,  while*  passing  along  upon  the  sidcv 
walk  on  Rip  Van  Winkle  avenue,  in  front 
of  the  premises  of  the  defendant,  slipped 
and  fell,  brcjiking  her  arm.     Her  fall  was 


the  foot  of  which  the  water  is  discharged  upon 
the  sidewalk,  is  liable  to  one  who  slipped  on 
Ice  formed  by  the  water  running  from  the 
leader,  if  such  mode  of  discharging  the  water 
be  determined  to  be  improper  or  to  constitute 
a  nuisance.  Macauley  v.  Schneider,  9  App. 
Div.  279,  41  N.  Y.  Supp.  519. 

One  who  slips  upon  Ice  formed  on  the  slde- 
wallc  by  water  discharged  thereon  by  an  awn- 
ing that  spouts  in  such  a  manner, as  to  consti- 
tute a  nuisance  may  recover  from  the  owner  of 
the  building.  McConnell  v.  Bostelmann,  72 
Hun,  238,  25  N.  Y.  Supp.  390. 

A  Joint  liability  against  the  owner  of  prop- 
erty abutting  on  a  street,  and  the  municipality, 
exists  where  he  negligently  suffers  rainwater 
to  be  discharged  from  defective  pipes  on  his 
roof  so  that  it  freezes  and  forms  a  dangerous 
condition  of  the  sidewalk,  which  is  permitted 
to  remain  for  an  unnecessary  period,  until  a 
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passer-by  falls  and  Is  injured.  Reedy  v.  St. 
Louis  Hrewing  Afso.  161  Mo.  523,  53  L.  R.  A. 
805,  61   S.   W.  859. 

But  an  owner  of  property  abutting  on  a 
street  Is  not  liable  to  a  passer-by  injured  by- 
falling  upon  ice  on  the  sidewalk,  formed  by 
water  from  a  burst  pipe  leading  to  a  storage 
tank,  when  the  break  is  not  caused  by  any  de- 
fect in  the  pipe  or  l)y  his  negligence,  although 
the  water  may  have  reached  the  sidewalk  be- 
cause pipes  designed  to  carry  rainwater  were 
insulficient   to  carry   It.     Ibid. 

A  lot  owner  who  constructs  a  pipe  to  lead 
the  water  from  his  roof  to  a  sidewalk  will  be 
bound  to  indemnify  the  municipal  corporation 
a^inst  liability  for  Injury  by  the  presence  oa 
the  walk  of  Ice  caused  by  the  freezing  of  water. 
New  York  v.  Dimlck,  49  Hun,  241.  2  N.  Y. 
Supp.  46.  H.  P.   P. 
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due  to  the  presence  of  ice  upon  the  side- 
walk, which,  however,  was  not  apparent  to 
her,  it  being  concealed  by  a  light  fall  of 
snow.  This  ice  lay  just  in  front  of  the 
drainpipe  opening  which  has  been  men- 
tioned, and  had  formed  from  tlie  water 
which  discharged  through  that  pipe.  The 
trial  judge  instructed  the  jury  that  "no 
person  had  a  right  to  gather  together  the 
water  on  his  own  property,  and  throw  it 
upon  the  sidewalk  in  a  stream,  and,  if  he 
docs  so,  and  thereby  renders  the  street  more 
dangerous  or  less  convenient  than  otherwise 
it  would  be  for  public  travel,  then  he  is  re- 
sponsible for  injuries  caused  thereby."  He 
then  told  them  that  if  they  were  satisfied 
that  what  the  defendant  did  do  increased 
the  danger,  and  made  the  street  less  con- 
venient for  public  travel,  and  through  that 
the  plaintiff  met  with  her  accident,  then 
the  defendant  is  to  be  held  responsible,  and 
should  make  compensation  to  Mrs.  Jessop 
and  her  husband  for  the  loss  which  they 
had  sustained  by  reason  of  the  accident. 
To  this  instruction  there  was  an  exception 
by  the  plaintiff  in  error. 

We  think  the  rule  of  law  laid  down  by 
the  tvial  justice  was  inaccurate,  so  far  as 
its  application  to  surface  water  is  con- 
cerned. In  the  case  of  Bowlshy  v.  i^peer, 
31  X.  J.  L.  351,  86  Am.  Dec.  216,  the  de- 
fendant built  a  stable  upon  his  property, 
Mtuate  on  a  hillside,  the  effect  of  wliich  was 
to  divert  the  flow  of  the  surface  water 
from  its  natural  course,  and  tlirow  it  upon 
the  land  of  the  plaintiff,  wliere  it  had  not 
previously  flowed.  The  plaintiff  sued  to 
recover  the  damage  suffered  from  the  dis- 
charge of  this  water  upon  his  property.  It 
was  held  by  the  supreme  court  that,  not- 
withstanding the  plaintiff  liad  suffered 
from  the  ax-t  of  the  defendant,  it  was  damr 
num  absque  injuria;  the  court  declaring 
that,  as  a  general  proposition,  "neither  the 
retention,  diversion,  or  repulsion,  nor  al- 
tered transmis.sion  of  surface  water  is  an 
actionable  injury,  even  though  damage  en- 
sue;" and  adding,  by  way  of  demonstration 
of  the  soundness  of  the  principle  laid 
down:  "If  the  right  to  run  in  its  natural 
channels  was  annexed  to  surface  v^ater  as 
a  legal  incident,  the  difficulties  would  be 
infinite  indeed.  Unless  the  land  should  be 
left  idle,  it  would  be  impossible  to  enforce 
the  right  in  its  rigor ;  for  it  is  obvious  every 
house  that  is  built  and  every  furrow  that 
i^  made  in  a  field  is  a  disturbance  of  such 
right.  If  such  a  doctrine  prevailed,  every 
acclivity  would  be  and  remain  a  water- 
shed, and  most  low  ground  become  reser- 
voirs." The  same  question  again  came  be- 
fore the  supreme  court  in  the  case  of  Union 
V.  Durkes,  38  N.  J.  L.  21,  and  the  doctrine 
of  BoicUby  V.  Speer  was  affirmed  in  the 
later  decision;  Chief  Justice  Beasley  saying 
that  Lord  Tenterden  had  forcibly  expressed 
the  l^al  idea  when  he  declared'  that  "sur- 
face water  was  the  common  enemy,  which 
every  proprietor  may  fight  and  get  rid  of 
as  best  he  may."  Afterward,  in  the  case  of 
West  Orange  Twp,  v.  Field,  37  N.  J.  Eq. 
<H)0,  45  Am.  Rep.  670,  the  question  of  how 
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extensive  the  right  to  divert  the  flow  of 
surface  water  was  came  before  this  court 
for  its  consideration,  and  the  cases  above 
cited  were  referred  to  with  approval  by  Mr. 
Justice  Van  Syckel  in  delivering  the  opin- 
ion. In  that  case  the  municipality  was 
about  to  put  into  effect  a  scheme  to  collect 
the  surface  water  over  a  large  district, 
carry  it  away  by  means  of  artificial  ducts 
or  sewers  from  w^here  it  would  otherwise  be 
discharged,  and  pour  it  in  mass  upon  the 
lands  of  an  individual  owner.  It  was  held 
by  this  court  that,  although  the  principle 
established  by  the  earlier  decisions  would 
warrant  the  diversion  of  the  flow  of  surface 
water  by  the  public  authorities,  so  far  as 
that  diversion  was  merely  incidental  to  and 
occasioned  by  the  making  or  alteration  of 
street  grades  it  was  not  so  broad  as  to  jus- 
tify the  municipality  in  carrying  inte  effect 
its  proposed  scheme;  the  court  saying  that, 
if  the  doctrine  was  as  broad  as  was  claimed 
by  the  municipality,  there  would  be  nothing 
to  prevent  it  from  constructing  sewers  by 
which  the  concentrated  surface  water  of  the 
entire  town  would  be  cast  upon  the  prem- 
ises of  any  proprietor  that  might  arbi- 
trarily be  selected  to  bear  the  burden.  The 
distinction,  pointed  out  in  the  ^Vcst  Orange 
Case  is  obvious.  The  inappliojibility  of  the 
principle  underlying  its  decision  to  the  case 
under  consideration  is  equally  apparent. 
Perhaps  the  leading  case  upon  the  subject 
of  the  diversion  of  surface  water  is  that  of 
Gannon  v.  Hargadon,  10  Allen,  106,  87  Am. 
Dec.  625,  w^here  the  rule  is  thus  stated: 
"The  right  of  an  owner  of  land  to  oocupy 
and  improve  it  in  such  manner  and  for  such 
purposes  as  he  may  see  fit,  either  by  chang- 
ing the  surface  or  the  erection  of  buildings 
or  other  structures  thereon,  is  not  restricted 
or  modified  by  the  fact  that  his  own  land  is 
so  situated  wnth  reference  to  that  of  ad- 
joining owners  that  an  alteration  in  the 
mode  of  its  improvement  or  occupation  in 
any  portion  of  it  will  cause  water  which 
may  accumulate  thereon  by  rains  and  snows 
falling  on  its  surface,  or  flowing  onto  it 
over  the  surface  of  adjacent  lots,  eitlier  to 
stand  in  unusual  quantities  on  otlier  ad- 
jacent lands,  or  to  pass  into  or  over  the 
same  in  greater  quantities  or  in  otlier  direc- 
tions than  they  were  accustomed  to  flow; 
.  .  .  that  the  right  of  a  party  to  the 
free  and  unfettered  control  of  his  own  land 
.  .  .  cannot  be  interfered  with  or  re- 
strained by  any  consideration  of  injury  to 
others  which  may  l>e  occiusioned  by  the  flow 
of  mere  surface  water  in  consequence  of  the 
law^ful  appropriation  of  land  by  its  owner 
to  a  particular  use  or  mode  of  enjoyment. 
Xor  is  it  at  all  material,  in  iLe  application 
of  this  principle  of  law,  whether  a  party  ob- 
structs or  changes  the  direction  and  flow 
of  surface  water  by  preventing  it  from  com- 
ing within  the  limits  of  his  land,  or  by 
erwiting  barriers,  or  changing  the  level  of 
the  soil,  so  as  to  turn  it  off  in  a  new  course 
after  it  has  come  within  his  boundaries. 
The  obstimction  of  surface  water,  or  an  al- 
teration in  the  flow  of  it,  affords  no  cause 
of  action  in  behalf  of  a  person  who  may 
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suffer  loBS  or  detriment  therefrom  against 
one  who  does  no  act  inconsistent  with  the 
due  exercise  of  dominion  over  his  own  soil." 
The  same  rule  prevails  (although  not  al- 
ways laid  down  so  broadly  as  in  Oannon 
V.  Hargadon)  in  New  York,  Maine,  Con- 
necticut, Indiana,  Kansas,  Minnesota,  Wis- 
consin, and  Missouri.  Barkley  v.  Wilcox, 
86  N.  Y.  146,  40  Am.  Rep.  519;  MorHson 
v.  Buck^port  d  B.  R.  Co,  67  Me.  355;  Grant 
V.  Allen,  41  Conn.  160;  Taylor  v.  Fickas, 
64  Ind.  173,  31  Ahl  Rep.  114;  Oibha  v. 
WilliamSf  25  Kan.  216,  37  Am.  Rep.  241; 
Roioe  V.  8t,  Paul,  M,  d  M,  R.  Co.  41  Minn. 
386,  43  N.  W.  76;  Hoyt  v.  Hudson,  27  Wis. 
659,  9  Am.  Rep.  473;  Abbott  v.  Kansas  City, 
St,  J.  d  C.  B.  R,  Co.  83  Mo.  285,  63  Am. 
Rep.  581.  We  think  the  doctrine  laid  down 
in  Bowlsby  v.  Speer  and  Union  v.  Durkea 
as  elaborated  in  Oannon  v.  Hargadon,  is 
the  correct  one.  Its  application  to  the  facts 
of  the  present  case  requires  a  reversal 
of  the  judgment  under  review.  The  surface 
water  flowing  down  the  hill  and  over  the 
land  of  the  defendant  would,  if  that  land 
had  been  left  in  an  unimproved  state,  have 
naturally  flowed  upon  and  over  the  side- 
walk of  Rip  Van  Winkle  avenue.  The  erec- 
tion of  the  dyehouse  and  retaining  wall  by 
the  defendant  did  not  have  the  effect  of  in- 
creasing in  any  degree  the  flow  of  the  sur- 
face water,  or  of  causing  it  to  be  discharged 
in  any  greater  quantity  ux>on  the  sidewalk. 
It  merely  concentrated  the  flow  in  certain 
places  upon  it.  This  concentration  was  a 
necessary  incident  of  the  legitimate  bene- 
ficial user  of  its  property  by  the  defend- 
ant, and  any  injury  arising  therefrom  is 
ilot  actionable. 

The  judgment  below  ia  reversed. 

Magie,  Ch.,  dissenting: 

I  am  unable  to  agree  with  the  opinion  de- 
livered for  the  majority  of  the  court.  The 
rule  respecting  surface  water  and  its  dis- 
charge, as  between  the  owners  of  adjoining 
lands,  which  is  in  force  in  New  Jersey,  I  un- 
derstand to  be  this,  vis.:  That  an  owner 
of  lands  may  retain  upon  his  lands  the  sur- 
face water  which  comes  thereon.  He  may 
repel  or  divert  the  surface  water  whicli 
would  othenvise  oome  upon  his  land  from 
the  land  of  an  adjoining  owner,  or  he  may 
alter  the  course  of  transmission  of  such 
surface  water,  without  liability  to  the 
owner  of  the  adjoining  land,  provided  that 
in  so  doing  he  does  not  collect  such  surface 
water,  and  discharge  it  in  a  collected  flow, 
in  unusual  quantities,  or  upon  an  unusual 
place  on  the  adjoining  land.  If  he  does  so, 
and  the  collected  discharge  produces  injury, 
he  is  liable  to  the  adjoining  owner  for  such 
injury.  Washb.  Easements  &  Servitudes, 
4601 ;  Bowlsby  v.  Speer,  31  N.  J.  L.  351.  86 
Am.  Dec.  216;  Kelly  v.  Dunning,  39  N.  J. 
Eq.  482.  A  similar  rule,  in  my  judgment, 
applies  as  between  the  owner  of  lands  ad- 
joining a  highway  and  the  public  having 
the  use  of  such  highway.  Their  duties  in 
respect  to  the  surface  water  falling  on  the 
adjoining  land  and  the  surface  water  fall- 
ing on  the  highway  are  substantially  alike^ 
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and  as  between  such  owner  and  the  public 
there  is  a  reciprocal  liability  for  injury 
done  by  violation  of  the  rule.  Phillips  v. 
Waterhouse,  69  Iowa,  199,  58  Am.  Rep.  220, 
28  N.  W.  539.  So  our  courts  have  uni- 
formly held  that)  while  a  municipality  may 
change  the  grade  of  a  highway,  and  will 
not  he  liable  for  an  injury  to  the  owner  of 
adjoining  land  by  water  cast  thereon  as  the 
mere  incident  of  the  grade,  yet  that  the 
municipality  cannot  collect  waters  not  nat- 
urally thus  discharged,  and  concentrate  and 
discharge  them  upon  such  adjoining  prop- 
erty, without  liability  for  such  injury. 
Union  v.  Durkes,  38  N.  J.  L.  21 ;  Field  v. 
West  Orange  Twp,  36  N.  J.  Eq.  118,  37  N. 
J.  Eq.  600,  45  Am.  Rep.  670,  46  N.  J.  Eq. 
183,  2  Atl.  236;  Miller  v.  Morristoum,  47 
N.  J.  Eq.  62,  20  AU.  61,  48  N.  J.  Eq.  645, 
25  AU.  20;  Soule  v.  PaesOAC,  47  N.  J.  Eq. 
28,  20  AU.  346. 

In  the  case  before  us  the  land  of  the  de- 
fendant naturally  discharged  the  surface 
water  that  fell  thereon  upcm  a  highway.  If 
the  water  thus  discharged  had  run  upon  the 
sidewalk  of  the  highway,  and  had  frozen 
thereon,  and  a  person  passing  had  slipped 
on  the  ice  so  formed  and  been  injured,  the 
adjoining  owner  would  have  been  Tinder  no- 
liability  for  the  injury  thus  received.  But 
the  proofs  showed  that  the  owner  had 
erected  a  building  upon  his  land  in  such  a 
position  as  to  intercept  the  surface  water. 
If  the  wall  of  the  building  had  been  solid 
and  continuous,  it  would  have  prevented  the 
surface  water  from  reaching  the  highway. 
But  the  owner  placed  openings  in  the  wall, 
called  "weep  holes,"  in  one  of  which  a  pipe 
was  inserted  for  the  obvious  purpose  of 
discharging  the  surface  water,  which  other- 
wise would  have  been  banked  up  by  the 
wall  and  injurious  to  its  stability.  The  evi- 
dence in  the  case  justified  the  inference 
that  the  water  discharged  through  that 
pipe  froze  upon  the  sidewalk,  and  by  conUn- 
uous  freezing  produced  an  irregular  surface- 
of  ice  lifted  above  the  level  of  the  sidewalk, 
and  that  the  plaintiff,  in  walking  upon  the 
sidewalk,  slipped  upon  the  icy  mound  thus 
formed,  when  it  was  concealed  by  a  light 
fall  of  snow,  and  fell,  and  suffered  serious 
injury.  If  the  surface  water  dammed  back 
by  the  wall  erected  by  defendant  and  dis- 
charged through  the  pipe  in  question  had 
been  so  discharged  in  sufficient  volume  to- 
wash  away  the  sidewalk  and  gully  the 
street,  a  public  nuisance  would  have  been 
thereby  created,  for  which  the  owner  would 
have  been  liable  to  the  public,  and  to  any 
individual  who,  without  negligence  on  his 
part,  w^as  injured  in  passing  upon  the  high- 
way. I  think  the  same  principle  applies 
where  the  water  discharged,  though  not  of 
sufficient  volume  to  disturb  the  surface  of 
the  street,  yet  in  freezing  weather  deposits 
ice  thereon,  whidi  presents  an  obstacle  and 
danger  to  the  free  and  safe  passage  of  per- 
sons using  the  highway,  and  that  a  like  lia- 
bility will  be  incurred  by  the  adjoining 
owner  to  the  public,  or  any  person  who. 
without  negligence,  was  injured  thereby. 
In  my  judgment,  it  was  therefore  proper 
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for  the  trial  judge  to  submit  to  the  jury 
the  question  whether  bjr  the  mode  in 
which  defendant  erected  its  wall  and  dis- 
charged the  surfaoe  water  it  has  increased 
the  danger  of  trayel,  and  made  the  street 
less  convenient  for  the  public;  and  that,  if 
they  found  that  by  reason  of  defendant's 
acts  in  tliat  regard  the  highway  was  made 
dangerous,  and  that  the  plaintiff  was  in- 
jur^ thereby,  there  was  a  liability  on  the 


part  of  the  defendant  to  compensate  her  for 
such  damages  as  the  jury  deemed  had  been 
sustained  by  her.  The  case  was,  in  my 
judgment,  properly  submitted  to  the  jury, 
and  I  feel  obliged  to  vote  to  affirm  the  judg- 
ment. 

I  am  authorized  to  state  that  Chief  Jus- 
tice Depne,  Justice  Garretson,  Jud^^ 
Bogerty  and  Judge  Adams  concur  in  tliis 
view. 


LOUISIANA  SUPREME  COURT. 


George  BUDGE 

V. 

^fORGAN'S  LOUISIANA  &  TEXAS  RAIL- 
ROAD k  STEAMSHIP  COMPANY, 
Appi, 

(108  La.  349.) 

"*!•  Mnaters  are  not  Insurers.  They  are 
liable  to  their  servants  for  the  consequences, 
not  of  danger,  but  of  neerllgence;  and  negli- 
gence, in  cases  where  tbe  servant  is  Injured 
bj  reason  of  defective  appliances,  consists  of 
the  failure  of  the  master  to  exercise  due  care 
that  the  appliances  furnished  for  the  use  of 
his  Rerranls  shall  be  safe  when  furnished, 
and  shall  be  maintained  in  a  safe  condition. 

"S.  Whntever  mtty  be  the  dnty  of  tbe 
master  as  to  tbe  methods  to  be  adopted 
for  ascertaining  originally  whether  the  appli- 
ances so  furnished  are  suitable  and  safe,  due 
care  requires  him,  especially  in  the  use  of 
dangerous  appliances,  or  where  the  service 
in  which  they  are  used  is  dangerous,  either 
by  himself,  or  by  some  other  selected  for  the 
purpose. — in  either  case  one  competent  and 
qualified, — to  Inspect  and  look  after  the  con- 
dition of  such  appliances,  and  see  that  they 
are  kept  In  repair. 

3.  This  duty  Is  personal  to  tbe  master, 
and  must  be  continuously  performed  by  him, 
or  by  those  whom  he  selects  to  represent 
him ;  and  he  is  liable  for  its  neglect,  whether 
by  his  representatives  or  by  himself,  the 
danger  resulting  therefrom  not  being  as- 
sumed by  his  servants  as  Incidental  to  their 
employment. 

-A.  A  railroad  oompany  drawtnar  tbe 
cars  of  another  company  over  Its  road 
owes  a  duty  to  its  employees  In  reference 
thereto.  It  is  bound  to  inspect  such  cars, 
the  same  as  its  own,  and  is  responsible  for 
the  consequences  of  such  defects  as  would 
kave  been  disclosed  by  ordinary  Inspection, 
as  it  is  its  duty  either  to  remedy  them  or  to 
refuse  to  take  the  car&  The  employee  no 
more  assumes  the  risks  of  such  defects  than 
of  those  in  the  cars  belonging  to  his  em- 
ployer. 

•Headnotes  by  MoyaoB,  J. 


None. — As  to  liability  of  master  for  injuries 
to  employees  from  defects  in  foreign  cars 
-drawn  over  its  road,  see  also,  in  this  series, 
Goodrich  v.  New  York  Cent.  &  H.  B.  R.  Co.  (N. 
Y.)  5  L.  R.  A.  760,  and  International  &  G.  N. 
R.  Co.  ▼.  Kecnan  (Tex.)  9  L.  B.  A.  703. 

As  to  negligence  of  railroad  company  in  ma- 
nlng  cars  of  another  company  with  couplings 
of  a  different  pattern  from  those  in  use  on  its 
•own  road,  see  Lonisvllle  &  N.  B.  Co.  v.  Boland 
(Ala.)  18  L.  B.  A.  260. 
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5.  Men     'v«-ltbont     sclentlllc     knowledgre 

and  without  practical  experience  in  the 
handling  of  moving  cars  and  trains,  who  may 
be  employed  as  car  Inspectors,  and  charged 
with  the  duty  of  seeing  that  the  parts  and 
appliances  of  the  cars  are  safe  and  sound 
and  in  their  proper  positions,  do  not  thereby 
become  qualified  as  experts  In  the  matter  of 
the  causes  which  may  operate  to  derail  a  car 
or  to  prevent  its  trucks  from  working  prop- 
erly. 

6.  It  Is  a  fair  presumption  that  rail- 
road companies  have  no  desire  to 
subject  their  employees  to  unneces- 
sary risksy  or,  upon  the  other  hand,  to 
waste  money  by  incumbering  their  cars  with 
useless  contrivances,  but  that  they  endeavor 
to  obtain  cars  wlilch,  l>elng  the  safest  and 
most  serviceable,  cost  the  least  money. 
When,  therefore,  an  inspector,  such  as  those 
above  referred  to,  undertakes  to  decide  that 
an  appurtenance  for  which  scientific  knowl- 
edge has  provided  a  particular  place  will 
discharge  its  function  as  well  somewhere 
else,  or  that  it  may  be  dispensed  with,  he 
places  himself  in  antagonism  to  the  position 
to  which  his  employer,  with  greater  knowl- 
edge and  greater  interest,  is  already  com- 
mitted. 

7.  The  opinions  of  car  Inspectors,  not 
experts  in  the  running  of  cars,  do  not  prove 
that  it  is  as  safe  to  operate  a  freight  car 
with  a  hanger  pin  out  of  its  sockets  and  a 
nut  missing  from  a  bolt  which  holds  a  fric- 
tion plate  in  position  as  if  those  parts  were 
properly  adjusted ;  and.  as  a  matter  of  fact, 
it  is  not  as  safe,  and  it  is  negligence  to  tol- 
erate a  system  of  inspection  which  proceeds 
upon  the  contrary  theory. 

8.  Verdict  and  Judf^ment  for  912,600  for 
the  loss  of  a  leg  amended  by  reducing  the 
amount   to   $6,000. 

(February  17,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Judicial  District  Court  for  the 
Parish  of  St.  Mary  in  favor  of  plaintiflf  in 
an  action  brought  to  recover  damages  for 
personal  injuries  aJleged  to  have  been 
caused   by   defendant's  negligence.  Amended, 

The  facts  axe  stated  in  tbe  opinion. 

Meaara.  D.  Caffery  St  Son  for  appellant. 

Meaars,  Foster,  Millins,  Oodohaiuc,  Sl 
Sanders,  for  appellee: 

When  a  car  is  derailed,  going  at  a  very 
slow  rate  of  speed  on  a  track  in  perfect  con- 
dition, and  injures  an  employee,  it  is  such 
an  unusual  occurrence  that  it  calls  for  an 
explanation  from  the  employer. 
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Flannery  v.  Waterford  d  L.  R.  Co,  Ir. 
Rep.  11  C.  L.  30;  19  Am.  &  Eng.  Eiic.  Law, 
pp.  67,  68,  and  notes;  The  William  Bran- 
foot,  48  Fed.  914,  3  C.  C.  A.  155,  8  U.  S. 
xVpp.  129,  52  Fed.  390;  The  B.  B.  SaunderSy 

23  Blalchf.  378,  25  Fed.  729;  Rinioul  v. 
Is'e^o  York  C.  d  R.  R.  R.  Co.  17  Fed.  905; 
Clifton  V.  United  States,  4  How.  242,  11  L. 
ed.  957;  Whittaker's  Smith,  Neg.  1st  Am. 
ed.  pp.  419,  420. 

Latent  defects  in  machinery  or  appliances 
are  not  risks  assumed  by  the  employee. 

ClowtYS  V.  Wabash,  8t.  L.  d  P.  R.  Co.  21 
Mo.  App.  213;  Little  Rock,  M.  R.  d  T.  R. 
Co.  V.  Leverett,  48  Ark.  333,  3  S.  W.  50; 
Porter  V.  Hamnibal  d  St.  J.  R.  Co.  71  Mo. 
66,  36  Am.  Rep.  454;  Covey  v.  Hannibal  d 
at.  J.  R.  Co.  27  Mo.  App.  170;  Burton  v. 
Missouri  P.  R.  Co.  32  Mo.  App.  455;  Good- 
rich V.  iS'eio  York  C.  d  H.  R.  R.  Co.  116  N. 
Y.  398,  5  L.  R.  A.  750,  22  N.  E.  397;  Mis- 
souri P.  R.  Co.  V.  Cren^ihaw,  71  Tex.  340, 
9  S.  W.  262;  Bland  v.  Shreveport  Belt  R. 
Co.  48  La.  Ann-  1057,  36  L.  R.  A.  114,  20 
So.  284. 

The  employee  is  only  required  to  observe 
pa.teut  defects;  the  employer  must  discover 
hidden  defects  by  a  careful  inspection. 

Burton  v.  Missouri  P.  R.  Co.  32  Mo.  App. 
465 ;  Bland  v.  Shreveport  Belt  R.  Co.  48  La. 
Ann.  1057,  36  L.  R,  A.  114,  20  So.  284; 
Meyers  v.  Illinois  C.  R.  Co.  49  La.  Ann.  21, 
21  So.  120. 

When  a  brakeman  is  injured  by  reason  of 
a  defect  in  a  car  and  by-  the  negligence  of 
the  car  inspector,  the  doctrine  of  fellow 
servant  does  not  apply,  and  the  rule  is  not 
changed  because  tlie  car  is  a  foreign  car. 

Bomar  v.  Louisiana  North  d  South  R,  Co. 
42  La.  Ann.  983,  8  So.  478. 

It  is  the  duty  of  a  railroad  to  employ 
comi>etent  inspectors,  and  to  secure  careful 
inspection  of  its  cars. 

Columbus  d  I.  C.  R.  Co.  v.  Arnold,  31 
Ind.  174,  99  Am.  Dec.  615;  Texas  d  P.  R. 
Co.  V.  O'Fiel,  78  Tex.  486,  15  S.  W.  33; 
Ferris  v.  Uemsheim  Bros.  51  La.  Ann.  178, 

24  So.  771;  Dixon  v.  Pittsburg  d  O.  Lum- 
ber Co.  52  La.  Ann.  1109,  27  So.  654. 

Railr«id  companies  should  have  inspect- 
ors, not  only  at  termini,  but  at  convenient 
places  along  the  line. 

St.  Louis,  I.  M,  d  8.  R.  Co.  v.  Rioe,  51 
Ark.  467,  4  L.  R.  A.  173,  11  S.  W.  699. 

It  is  the  duty  of  the  employer,  not  only 
to  fui-nish  safe  cajs  to  its  employees,  but 
it  must  keep  them  so  by  frequent  and  hon- 
est inspection.  A  failure  in  this  duty  ren- 
ders the  employer  liabla 

Andei'son  v.  Minnesota  d  N,  W.  R.  Co, 
39  Minn.  523,  41  N.  W.  104;  Pennsylvania 
d  N.  Y.  Canal  d  R.  Co.  v.  Mason,  109  Pa, 
296,  58  Am.  Rep.  722;  Tiemey  v.  Minne- 
apolis d  St.  L,  R.  Co.  33  Minn.  311,  63  Am. 
Rep.  35,  23  S.  W.  229;  King  v.  Ohio  d  M. 
R.  Co.  14  Fed.  277 ;  Mackey  v.  Baltimore  d 
P.  R.  Co.  8  Mackey,  282;  Barley  v.  Rome, 
W.  d  0.  R.  Co.  139  N.  Y.  302,  34  N.  E.  918; 
Cincinnati,  H.  d  D.  R.  Co.  v.  McMullen, 
117  Ind.  439,  20  N.  E.  287;  Goodrich  v. 
New  York  C.  d  H.  R.  R.  Co.  116  N.  Y.  398, 
5  L.  R.  A.  750,  22  N.  E.  397;  Missouri  P. 
R.  Co.  V.  Barber,  44  Kan.  612,  24  Pac.  969; 
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St.  Louis,  I.  M.  d  8.  R.  Co.  v.  Biggins,  53 
Ark.  458,  14  S.  W.  653:  Intem4Uional  d  G. 
.V.  R.  Co.  V.  Keman,  78  Tex.  294,  9  L.  R.  A. 
703,  14  S.  W.  668 ;  Coppins  v.  New  York  C. 
d  H.  R.  R.  Co.  122  N.  Y.  557,  25  N.  E.  915; 
Illinois  C.  R.  Co.  v.  HiUiard,  99  Ky.  684, 
37  S.  W.  75:  TAtile  Miami  R.  Co.  v.  Fi'/r- 
patrick,  12  Ohio  St.  318:  Wedgurood  v.  Chi- 
cago d  N.  W.  R.  Co.  41  Wis.  478:  Chicago, 
B.  d  Q.  R.  Co.  v.  Avery,  8  111.  App.  133; 
Meyers  v.  Illinois  C.  R.  Co.  42  La,  Ann.  21. 

21  So.  120;  Bucsching  v.  St.  Louis  Gaslight 
Co.  73  Mo.  210.  39  Am.  Rep.  503:  Dall^  d 
W.  R.  Co.  V.  Spicker,  61  Tex.  427,  48  Am. 
Rep.  297;  Johnson  v.  Hudson  River  R,  Co. 
20  N.  Y.  ^^5,  75  Am.  Dec.  375;  Dixon  v. 
Pittsburg  d  G.  Lumber  Co.  52  La,  Ann. 
1109,  27   So.  654. 

An  employee  assumes  only  the  risks  inci- 
dent to  his  employment.  He  does  not  as- 
sume hazards  created  by  the  n^ligence  or 
want  of  care  of  his  employer. 

Moon  V.  Richmond  d  A.  R.  Co.  78  Va. 
745,  49  Am.  Rep.  401 ;  Taylor  v.  EvanstUk 
d  T.  H.  R.  Co.  121  Ind.  124,  6  L.  R.  A.  584, 

22  N.  E.  876:  Chicago,  B.  d  Q.  R.  Co.  v. 
Avery,  109  111.  314;  Louisville,  C,  d  L.  R. 
Co.  V.  Cravens,  9  Bush,  559;  McOovem  v. 
Central  Vermont  R.  Co.  123  N.  Y.  280,  25 
N.  E.  373;  Ford  v.  Lake  Shore  d  M.  S.  R. 
Co.  124  N.  Y.  493,  12  L.  R.  A.  454,  20  N. 
E.  1101:  Pullman  Palace  Car  Co.  v.  Laark, 
143  III.  242,  18  I^il.  A.  215,  32  N.  E.  285; 
Brotcn  v.  Sullivan^  71  Tex.  470,  10  S.  W. 
288;  Peoria,  D.  d  E.  R.  Co.  v.  Johns,  43  III. 
App.  83;  Van  Tasscll  v.  New  York,  L,  E.  d 
W.  R.  Co.  I  Misc.  299,  20  N.  Y.  Supp.  70S; 
Johnson  v.  Duer,  115  Mo.  378,  21  S.  W. 
800;  Faren  v.  Sellers.  39  La,  Ann.  1011.  3 
So.  363;  Helm  v.  0*Rourke,  46  La.  Ann. 
178,  15  So.  400;  Powers  v.  Calcasieu  Sugar 
Co.  48  La,  Ann.  483,  19  So.  455:  Stucke  v. 
Orlea^ns  R.  Co.  50  La.  Ann.  172,  23  So.  342; 
McGraw  v.  Texas  d  P.  R.  Co.  50  La.  Ann. 
466,  23  So.  461;  Wilson  v.  Louisiana  d  -V. 
W.  R.  Co.  61  La.  Ann.  1133,  25  So.  961: 
Ferris  v.  Hemsheim  Bros.  51  La.  Ann.  17S. 
24  So.  771;  Rutherford  v.  Shreveport  d  B. 
R.  Co.  41  La.  Ann.  793,  6  So.  644;  Dixonw 
Pittsburg  d  G.  Lumber  Co.  52  La.  Ann. 
1109,  27  So.  654;  Lynn  v.  Antrim  Lumber 
Co.  105  La.  451,  29  So.  874;  Van  Amburg 
V.  Vieksburg,  S.  d  P.  R.  Co.  37  La.  Ann. 
653,  65  Am.  Rep.  517;  Moore  v.  W.  R.  Pick- 
einng  Lumber  Co.  105  La.  504,  29  So.  9^. 

Expert  witnesses  cannot  be  beard  to  say 
that  the  car  was  not  dangerous  on  an  ex- 
amination made  nearly  a  year  after  the 
accident. 

ShelUy  v.  Austin,  74  Tex.  608,  12  S.  W. 
753. 

A  brakeman  is  not  the  fellow  servant  of 
the  yard  master  or  car  inspector.  The  em- 
ployer's immunity  is  limited  to  the  cases 
when  the  ser^'ants  are  engaged  in  a  com- 
mon employment. 

5  Rapalje  &  Mack's  Digest  of  Railway 
Law,  p.  730;  Dobson  v.  New  Orleans  d  ir, 
R.  Co.  52  La..  Ann.  1127,  27  So.  670;  Vican 
V.  Cumberland  Teleph.  d  Teleg.  Co.  52  La, 
Ann.  2153,  28  So.  367;  Stucke  v.  Orleans  R. 
Co.  60  La.  Ann.  172,  23  So.  342 ;  Jama's  v. 
Rapides  Lumber  Co.  50  La.  Ann,  717,  44  L. 
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R.  A.  33,  23  So.  469:  Moore  v.  W.  R.  Pick 
tring  Lumber  Co.  105  La.  504,  2U  So.  9n(; 
990. 

Monroe,  J.,  delivered  the  opinion  of  the 
court : 

Plaintitf  sues   for  damages   for  personal 
injuries   sustained   whilst  m   the   discharge 
of  his   duties   as   brakeman    in  defendant'.'^ 
employ  at  Morgan  City.     The  petition  al- 
leges that,  after  he  had  coupled  certain  cai-s 
tn  an   engine,  the   train  moved,   and    peti- 
tioner, as  was  his  duty,  climbed  upon  the 
JadJer  of  the  first  box  car  that  approached 
him  for   the  purpose  of   riding  to  the  next 
switch,    "and    when   his   hand   had    almost 
reached  the  topmost  round  of  the  ladder  the 
said  car  jumped  oir   the  track,  came  near 
turning  over  on  your  petitioner,  threw  him 
from  the  ladder  to  the  plank  flooring  on  the 
track,  and  caught  his  right  leg  in  such  a 
way  as  to  crush  the  ankle  and  leg  below  the 
knee;  that  the  injury  was  occasioned  by  a 
defect  in  that  part  of  the  machinery  which 
allows  the  body  of  the  car  to  work  upon  the 
axles  uf  the  trucks  so  as  to  allow  the  trucks 
to  turn  in  order  that  they  will  take  a  curve 
in  the  tracK;  and,  as  this  part  of  the  ma- 
chinery was  worn,  defective,  or  had  become 
loose,  the  trucks  and  wheels  were  thereby 
locked,  and  could  not  take  the  curve,  there- 
by cauping  them  to  jump  the  track,  which 
almost   overturned    the    car    upon    [which] 
rour  petitioner  was  riding,  and  caused  great 
poi^sonal  injury  to  your  petitioner,  as  afore- 
fi.id.     He    shows    that    tJiis    accident    was 
caused  without  any  n^ligence  or  contribu- 
tory negligence  on  his  part,  but  waa  due  en- 
tirely to  the  negligence  of  the  company  in 
placing  upon  the  track  a  car  which  was  not 
safe  for  ita  employees  to  hajidle,  but,  to  the 
contrary  thereof,  being  so  defective  as  to  be 
dangerous  for  said  employees;  that  said  in- 
jury- would  not  have  happened  to  petitioner 
but  for  the  defect  in  the  mechanism  of  the 
car,  BA  aforesaid."     There  are  further  alle- 
gations  setting  forth  the  sufferings  of  the 
petitioner,    the  amputation  of  his   leg,  the 
expenses  incurred  by  him,  and  his  impaire<l 
earning    capacity,  and   a    prayer    for    judg- 
ment in  the  sum  of  $25,313.     The  defendant 
denies  the  existence  of  the  alleged  defect  in 
the  car,  denies  that  the  injury  of  which  peti- 
tioner complains  was  the  result  of  any  fault 
or  ne:»ligence  on  its  part,  and  alleges  that 
plaintiff  contributed  to,  if  he  did  not  wholly 
cause,  the  accident  by  the  negligent  and  im- 
skilful  manner  in  which  he  performed  his 
duties    as     switchman.     It    further    alleges 
that,  if  the  negligence  of  any  other  of  its 
employees     contributed     to    said     accident, 
tiip   defendant    is    not    responsible  therefor, 
either  under  the  general  law  or  under  the 
pro\isions    of   its  legislative  charter,   being 
act  No.  37  of  1877;  and  finally,  and  in  the 
alternative,  that,  if  the  accident  wa.s  not  con- 
tributed to  by  the  negligence  of  the  plain 
tiff,  and  waa  not  due  to  the  negligence  of  a 
fellow  servant,  it  was  a  risk  assumed  by  the 
pUintiil    as    incidental    to  his  employment, 
fur  irhich  the  defendant  is  not  liable.  There 
were  a  verdict  and  judgment  for  the  plain- 
WL.  R.  A. 


iiT  in  the  sum  of  $12,500,  from  which  de- 

endant  has  appealed. 

There  are  certain  facts  which  are  either 
idmitted  or  established  beyond  controversy, 

o  wit:  The  plaintiff  was  an  active  man, 
who,  for  about  four  years,  had  been  em- 
ployed by  the  defendant  as  brakeman  at 
Morgan  City.  The  defendant's  main  track 
from  New  Orleans  approaches  that  station 
from  the  east.  On  the  south  side  of  this 
track  there  are  quite  a  number  of  other 
tracks,  switches,  and  sidings  that  are  used' 
for  the  accommodation  of  the  traffic  carried 
on  between  the  railroad  and  the  steamship 
lines,  and  among  them  there  are  two  paral- 
lel tracks,  running  along  the  front  of  the 
wharf,  the  one  about  7  feet  in  the  rear  of 
the  other.  These  tracks  are  reached  by 
what,  in  order  to  distinguish  it,  may  be 
called  the  "main  switch,"  which  leaves  the 
main  track  some  distajice  farther  back; 
and  they  are  connected  together  by  means 
of  a  switch  which  extends  from  one  to  the 
other  in  a  short  reverse  curve.  Using  the 
accompanying  rough  sketch,  for  conven- 
ience of  illustration,  A  may  be  supposed  to 
represent  the  main  track,  B  and  C  the  two 
parallel  tracks,  D  the  connecting  switch,  E 
the  point  at  which  the  accident  occurred,  F 
the  wharf,  and  G  the  main  switch. 


Upon  the  morning  of  May  27,  1900,  the 
plaintiff  had  coupled  to  the  switch  engine 
several  cars  standing  on  the  track  C,  that 
were  to  be  pulled  out,  through  the  switch, 
D,  onto  the  track,  B;  and  when  the  engine 
and  forward  car  had  passed,  at  the  rate  of 
3  or  4  miles  an  hour,  he  ascended  the  ladder 
on  tl:e  second  car,  which  was  an  empty  box 
ear,  in  order  to  go  on  to  the  next  switch, 
and  had  about  reached  the  top  of  the  car, 
when  the  rear  truck,  instead  of  taking  the 
turn  into  the  switch,  mounted  the  rail,  or 
split  the  switch,  and  went  off  the  track, 
causing  the  car  to  jolt  and  list  toward  the 
front  of  the  wharf  in  such  a  way  that  the 
plaintiff    was   either   thrown   off,   or,  being 
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appreliensive  that  the  car  was  about  to  turn 
over,  jumped  off,  with  the  result  that  one 
of  his  legs  was  caught  between  the  derailed 
l-jTick  and  the  outside  rail  of  the  track  C, 
and  was  so  badly  crushed  that  it  subse- 
quently became  necessary  to  amputate  it  be- 
low the  knee.  The  track  is  laid  upon  the 
level  plank  wharf,  and  is  shown  to  have 
bct.n  in  perfect  condition;  ,and  the  engine, 
tlie  forward  car,  and  the  forward  tnic^  of 
the  car  upon  which  the  plaintiff  wag  riding 
had  passed  in  safety  over  tlio  point  at  which 
the  rear  truck  was  derailed.  There  were 
present  at  the  moment  of  the  accident,  be- 
sides the  phiiutiff,  Joret,  the  yard  master, 
And  Blancon,  a  switchman;  and  Joret 
fehortly  afterwards  replaced  the  car  on  the 
track.  Being  asked  who  assisted  him,  he 
answered:  "Blancon  was  the  only  one. 
There  might  have  been  others  around  there, 
but  I  did  not  notice  them."  Blancon,  on 
the  other  hand,  testifies  that  the  car  was 
put  back  by  "Mr.  Joret,  young  Shinn.  and 
bome  of  the  other  boys;"  and  young  Shinn 
testifies  that  the  car  had  already  been  put 
back  on  the  track  when  he  first  saw  it.  No 
one  who  admits  having  participated  in  re- 
placing the  car  on  the  track,  except  the 
rard  ma.ster,  has  testified  in  the  case.  It 
s  not  disputed  that  it  was  the  duty  of  the 
yard  master  to  see  that  the  property  be- 
longing to  the  defendant  and  the  rolling 
titock  in  the  yard  at  Morgan  City  were  in 
good  order.  Being  called  to  the  stand  on 
.behalf  of  the  defendant^  this  witness,  early 
in  his  direct  examination,  was  asked  what 
means  he  used  in  replacing  the  derailed  car 
on  the  track,  to  which  he  replied,  "I  just 
jacked  it  up  a  little  and  used  the  frog." 
Later  on  his  attention  was  called  to  the 
question  of  the  alleged  immobility  of  the 
rear  truck,  resulting  from  the  locking  of 
the  friction  plates,  which  the  plaintiff  as- 
serts was  the  cause  of  the  accident,  and  he 
was  asked  whether  he  could  have  replaced 
the  car  on  the  track  with  the  friction  plates 
locked  in  such  a  manner  as  to  immobilize 
the  trucks,  to  which  he  replied,  "No,  sir;  it 
.would  be  a  matter  of  impossibility  to  re- 
place the  ca.r  back  on  the  track  with  the 
,plates  locked,  unless  you  would  put  a  jack- 
screw  under  it,  and  jack  it  up  first."  He 
was  then  asked.  "Did  you  use  a  jackscrew 
in  putting  that  car  back  on  the  track?"  to 
which  he  answered:  "No,  sir;  I  never 
thought  of  a  jack  screw  at  the  time.  Q. 
What  did  you  use  to  put  it  back  on  the 
ti'ack?  A.  I  just  used  an  iron  bar,  like 
the  company  furnishes  for  that  purpose." 
Still  later  he  was  again  asked,  "How  did 
you  get  this  car  back  on  the  track?"  and  he 
replied,  "I  just  run  the  frog  there  and 
pulled  it  back  with  the  engine."  He  was 
asked,  "Did  you  examine  the  trucks  of  the 
car  before  you  put  it  back  on  the  track?" 
He  replied,  "No,  sir;  the  only  thing  that  1 
.done  was  to  put  it  back  on  the  track."  Be- 
ing asked  at  another  time,  "Mr,  Joret,  after 
Budge  was  hurt,  did  you  look  at  the  car 
from  which  he  fell  or  jumped?"  he  replied: 
."No,  sir;  I  looked  at  it  after  it  was  put 
back  on  the  track.  Q.  State  wheUier  or  not 
58  L.  R.  A.' 


the  hanger  pin  was  out  of  the  socket  before 
it  was  put  back  on  the  track.  A,  That  I 
don't  know."  Being  asked  as  to  any  sub- 
sequent examination,  he  testifies  that  be 
made  no  thorough  examination  of  the  car. 
Referring  to  a  statement  made  by  him  that 
the  hanger  pin  was  out  of  its  socket,  he  was 
asked,  "Now,  Mr.  Joret,  did  you  find  any 
other  cause  for  the  jumping  of  the  track, 
other  than  the  defect  you  saw  in  this  car?" 
to  which  he  answered,  "No,  sir."  In  his  re- 
poi-t  to  the  company,  of  even  date  with  the 
accident,  tl)e  witness  says,  "Accident  was 
caused  by  rear  truck  of  car  splitting  switch 
and  taking  wrong  track,  thus  twisting  car, 
and  causing  it  to  lean  over  badly." 

Blancon  assisted  in  taking  the  injured 
plaintiff  home,  and  then  returned  to  the 
scene  of  the  accident  before  the  car  was  re- 
I)laced  on  the  track.  He  was  asked  by  coun- 
sel for  defendant,  "Well,  sir,  did  you,  at 
the  time  that  the  car  was  off  the  track,  look 
around  at  the  trucks?"  and  he  answered, 
"No,  sir."  He  was  recalled,  late  in  the 
trial,  and  asked  by  the  same  counsel,  "Now, 
can  you  state  whether  or  not  the  hanger  pin 
was  out  of  that  car  before  it  was  jerked  back 
on  the  track?"  and  he  answered,  "I  don't 
know."  And  yet  at  other  times  he  says 
that  he  looked  around  the  car  "right  after 
the  accident,"  and  that  the  hanger  pin  was 
then  out  of  its  socket,  and  tliat  there  -was 
a  nut  missing  from  a  bolt  in  the  upper  fric- 
tion plate,  hut  that  the  plates  were  in  posi- 
tion, and  that  there  was  nothing  otherwise 
the  matter  with  the  truck;  that  the  truck 
was  replaced  on  the  track  by  Joret,  Shinn^ 
and  some  of  the*other  boys  "with  a  rope," 
and  that  they  had  very  Uttle  trouble,  and 
had  to  use  but  little  force.  This  witness  ap- 
pears subsequently,  and  after  the  car  had 
been  replaced  on  the  track,  to  have  made 
an  examination  in  company  ^vith  Chotin 
and  Fields,  though  he  testifies  that  he  does 
not  remember  that  Fields  was  present. 

Callan,  the  road  master,  was  at  breakfast 
when  the  accident  occurred,  but  went  down 
a  few  minutes  later,  and  looked  at  the  car 
before  it  was  replaced  on  the  track.  He 
testifies  that  he  did  not  go  under  the  ear, 
as  it  was  not  necessary,  but  that  he  in- 
spected it,  and  found  nothing  wron^,  no  de- 
fects whatever.  Being  askea,  "Did  you  ex- 
amine the  hanger  pin  thoroughly?*'  he  re- 
plied: "Yes,  sir;  I  saw  the  ear  and  looked 
at  it.  I  saw  nothing  wrong  witn  it  at  all." 
Being  asked,  "Then,  if  a  car  was  to  jump 
the  track,  and  you  go  there  and  examine  the 
cai'  and  find  a  defect,  you  would  conclude 
that  the  jumping  of  the  track  was  what 
caused  the  defect?"  he  replied:  "Yes,  sir. 
Q.  Come  to  that  conclusion  at  once?  A. 
Yes,  sir.  Q.  Y'ou  would  not  attribute  the 
jumping  of  the  track  to  any  defect  in  the 
car?  A.  No.  sir;  that  would  be  very  hard 
to  say." 

Paul  Chotin,  who  has  been  about  thirty 
years  in  the  defendant's  employ  as  switch- 
man and  brakeman,  testifies  that  about  tw^o 
hours  after  the  accident  he,  Blancon,  and 
Fields, — the  latter  being  a  conductor  in  the 
defendant's  service, — in  the  presence  of  the 
yard  crew,  examined  the  car^  in  order   to 
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find  the  cause  of  the  derailment,  and  that 
he  found  that  the  hanger  pin  was  displaced; 
that  one  bolt,  or  possibly  a  nut  from  one 
bolt  (the  witnesses  sometimes  speaking  of 
the  one  and  sometimes  of  the  other),  was 
gone  from  the  upper  friction  plate;  that 
the  nut  on  the  other  bolt  was  loose,  and  that 
the  plate  "was  hanging  by  one  bolt;"  that 
the  upper  and  lower  plates  were  locked,  so 
that  the  truck  could  not  steer  in  taking  the 
curve  into  the  switch;  and  hence  the  acci- 
dent. There  is  no  doubt  that  Fields,  as 
well  as  Chotin,  at  that  time  reached  the 
conclusion,  and  so  expressed  himself,  that 
the  defects  which  they  observed  had  so  im- 
mobilized the  truck  as  to  prevent  it  from 
taking  the  curve  into  the  switch,  and  that 
the  derailment  was  the  result.  And  Fields, 
being  examined  as  a  witness,  admits  that 
he  made  a  statement  to  that  effect  long  aft- 
erwards, and  testifies  that,  the  hanger  pin 
being  out,  the  truck  would  not  steer  so  as  to 
take  the  curve,  and  that  he  had  stated  that 
he  would  not  take  a  car  in  that  condition 
out  from  •  a  "terminal."  Upon  the  other 
hand,  he  also  testifies  that  the  displacement 
of  the  hanger  pin  was  the  only  defect  that 
he  noticed;  and,  being  asked,  "Would  or 
would  you  not  consider  a  car  with  the 
hanj^er  pin  out  in  a  fit  condition  to  run  and 


the  car, — a  species  of  information  which  is 
not  readily  imparted  in  words.  We  shall 
endeavor,  however,  to  be  as  intelligible  as 
the  conditions  will  permit.  There  are  dif- 
ferent kinds  of  trucks,  but  the  truck  in 
question  consists  of  two  pairs  of  wheels, 
each  pair  being  connected  by  an  iron  axle, 
tx)  wliich  the  wheels  are  immovably  attached. 
The  ends  of  the  axles  project  through  the 
wheels  into  an  iron  frame  which  extends 
upon  the  outside  from  a  wheel  of  the  one 
pair  to  a  wheel  upon  the  same  side  of  the 
other  pair,  and  is  connected  between  the 
two  pairs  from  one  side  of  the  track  to  the 
other,  the  whole  forming  a  figure  something 
like  the  letter  "H,"  with  a  pair  of  wheels, 
upon  an  axle,  between  each  of  the  open  ends. 
That  part  of  the  frame  which  extends  across 
and  holds  the  sides  together  consists  of  two 
pieces  of  iron  called  "transoms"  (or  some- 
times called  "channel  bars"),  probably  10 
or  12  inches  broad,  set  up  edgewise  at  a  dis- 
tance of,  perhaps,  a  foot  apart,  which,  be- 
ing parallel  to  each  other,  form  what  may 
be  called  a  bottomless  channel  or  trougli, 
ex  trending  from  one  track  to  the  other  be- 
tw(>cu  the  front  pair  of  wheels  and  the  pair 
in  the  rear,  the  upper  edges  of  the  transoms 
being  higher  than  the  axles;  so  that,  in  the 
absence  of  other  device,  the  body  of  the  car 


for  the  employees  to  work  on  ?"  he  answers,  |  would  rest  upon  the  transoms,  but,  as  the 
*'I  could  not  say  that  I  would  consider  it  entire  frame  is  practically  in  one  piece,  and 
unsafe."  It  may  be  remarked,  in  this  con-  |  rigid,  it  is  obvious  that  such  an  arrange- 
nection,  that  just  before  or  pending  the  ment  would  produce  the  same  effect  as 
trial  the  witness,  together  with  some  of  the  I  though  the  body  of  the  car  rested  upon  the 
officers  of  the  road  and  some  of  the  car  in-  ■  axles  themselves.     To  obviate  this,  and  to 


tpectors,  who  had  been  summoned  on  behalf 
of  the  defendant  as  experts,  had  re-exam- 
ined the  car  in  question  (ten  months  after 
the  accident),  and  the  witness  appears  to 
have  been  convinced,  in  the  course  of  a  dis- 
•cussion  on  the  subject,  that  the  displace- 
ment of  the  hanger  pin  could  not  have 
^caused  the  derailment.  MaiUand  is  a  bridge 
foreman  and  track  repairer,  who,  the  morn- 
ing after  the  accident,  replaced  the  hanger 
pin,  under  instructions  from  the  yard  mas- 
ter. It  does  not  appear  that  he  examined 
the  car  until  after  the  yard  master  and  his 
assistants  had  put  it  back  on  the  track,  and 
he  then  found  no  other  defect  than  the  dis- 
placement of  the  hanger  pin.  Upon  that 
subject  he  was  asked,  "Does  the  railroad 
company  generally  run  cars  with  the  hanger 
pins  out  of  place?"  to  which  he  replied: 
*'Most  decidedly  not.  When  we  see  them 
nut  of  place,  we  put  them  in  on  the  first 
occasion." 

A  number  of  witnesses,  so-called  experts, 
were  examined  on  behalf  of  the  defendant 
for  the  purpose  of  showing  that  the  dis- 
placement of  the  hanger  pin  is  a  matter  of 
no  consequence;  that  it  is  impossible  for 
the  friction  plates  to  become  locked  so  long 
as  the  trudc  remains  on  the  track ;  and  that 
the  defects  in  the  truck  in  this  particular 
case  were  probably  the  results,  rather  than 
the  cause,  of  the  derailment.  In  order  to 
appreciate  these  theories,  and  the  testimony 
adduced  in  their  support,  it  is  necessary 
that  one  should  know  something  of  the  con- 


provide  ease  of  motion  for  both  the  body  of 
the  car  and  the  trucks,  there  is  in  this 
trough  a  "bolster,"  consisting  of  a  plank, 
upon  either  end  of  which  rests  a  spiral 
spring  with  a  piece  of  timber  on  top  of 
them,  the  whole  being  suspended  in  the 
trough  by  means  of  two  slings,  each  of 
which  consists  of  two  iron  straps  and  two 
iron  pins,  called  "hanger  pins,"  the  top  pin 
running  through  the  upper  ends  of  the 
straps,  and  ordinarily  resting  in  raised 
sockets  on  the  edges  of  the  transoms,  and 
the  bottom  pins  running  through  the  lower 
ends  of  the  straps  and  affording  the  neces- 
sary support  for  the  bolster.  There  may 
be  some  other  supports  for  the  bolster 
across  the  bottom  of  the  channel  or  trough, 
but  the  main  supports  are  the  upper  hanger 
pins.  The  bolster,  as  thus  suspended,  rises 
above  the  upper  edges  of  the  transoms,  is 
perforated  through  the  middle  by  the  king- 
bolt of  the  car,  and  has  upon  the  upper  sur- 
face towards  either  end,  a  "friction  plate," 
which  corresponds  with  a  similar,  but  long- 
er, plate  attached  to  the  under  surface  of 
the  bottom  of  the  car,  the  two  together  con- 
stituting the  "side  bearinjjs,"  and  serving 
practically  as  segments  of  a  fifth  wheel, 
whereby  the  body  of  the  car  is  allowed  a 
certain  play,  and  yet  is  prevented  from  list- 
ing in  such  a  way  as  to  jam  tlie  "center 
bearing,"  or  throw  too  much  lateral  strain 
on  the  kingbolt.  The  lower  plate  is  a  piece 
of  iron  about  4  inches  square  and  2  or  3 
inches  thick,  whilst  the  upper  plate  is  from 
15  to  17  inches  long,  about  3  inches  thick. 


stniction  of  the  truck  and  its  relation  to  and,   probably    (though   there  is  no   direct 
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testimony  on  that  subject)  about  as  wide 
as  the  lower  plate.  This  upper  plate,  as 
originally  put  on,  is  fastened  to  the  car  by 
two  bolts,  one  at  each  end,  coming  through 
the  bottom  of  the  car  and  through  the  plate, 
with  nuts  on  their  lower  ends,  and  "lips" 
or  "lugs"  on  each  side,  to  keep  the  plate 
from  being  twisted  around.  It  is  undis- 
puted that  one  of  the  upper  hanger  pins  on 
the  truck  in  question  was  found,  immedi- 
ately after  the  accident,  resting  upon  the 
transoms,  2  inches  or  more  outside  of  its 
sockets,  and  that  the  car  had  thereby  ac- 
quired a  list  of,  perhaps,  a  couple  of  inches. 
It  is  also  undisputed  that  the  nut  was  miss- 
ing from  one  of  the  bolts  intended  to  hold 
the  upper  friction  plate  in  position,  and 
we  are  inclined  to  think  from  the  testimony 
that  the  bolt  itself  may  have  been  missing, 
whilst  Chotin,  as  we  have  seen,  testifies 
that  the  nut  on  the  other  bolt  was  loose, 
and  that  the  plate  was  "hanging  by  one 
bolt." 

Returning,  now,  to  ti^e  experts,  it  appears 
from  their  testimony  that,  as  a  rule,  they 
have  had  no  experience  whatever  in  running 
trains,  or  in  handling  moving  cars.  One 
has  been  a  carpenter,  another  has  played 
baseball,  others  have  been  car  repairers, 
etc.  And  from  these  different  avocations 
they  have  been  assigned  to  duty  as  car  in- 
spectors, and  as  car  inspectors  have  under- 
taken to  testify  as  experts  concerning  the 
possible  danger  of  derailment  and  otherwise 
to  moving  cars,  resulting  from  dilferent 
conditions,  hypothetically  stated.  It  would 
be  unprofitable  to  recapitulate  the  testi- 
mony of  these  witnesses  at  length,  or  to 
spend  much  time  in  criticising  it.  They 
testified,  generally,  that  the  truck,  whilst 
on  a  sti'aight  track,  cannot  turn  far  enough 
to  allow  the  friction  plates  to  become  locked 
by  getting  the  one  behind  the  other,  and 
that  the  listing  of  the  car,  resulting  from 
the  displacement  of  the  hanger  pin,  cannot 
effect  such  a  result,  and  does  not  endanger 
the  safety  of  the  car.  As  to  the  first  of 
these  propositions,  it  may  be  said  that  the 
car  in  question  was  not  on  a  straight  track, 
but  that  the  rear  truck  was  derailed  wheu 
the  forward  truck  had  been  carried  into  the 
switch  around  a  sharp  curve,  and  because 
it  (the  rear  truck),  failing  to  follow,  split 
the  switch,  and  kept  on  the  main  track,  so 
that,  as  the  yard  master  reported,  the  car 
was  twisted,  and  was  made  to  lean  over 
badly.  The  truck  might,  therefore,  very 
well  have  reached  the  angle,  as  compared 
with  the  body  of  tlie  car,  w^hich  the  wit- 
nesses think  was  necessary  to  the  locking 
of  the  plates.  Aside  from  this,  as  the 
hanger  pin  is  2  inches  in  diameter,  and  was 
2  inches  or  more  upon  the  outside  of  its 
sockets,  the  bolster  must  have  been  carried 
4  inches  or  more  out  of  its  proper  position, 
and,  as  the  lower  friction  plate  is  bolted  to 
the  bolster,  it  may  have  happened,  if  the 
kingbolt  had  been  bent  or  broken  by  rea- 
son of  the  undue  weight  thrown  upon  it  by 
the  listing  of  the  car,  that  the  lower  plate 
was  taken  more  than  its  width  from  under 
the  upper  plate,  and  that  the  two  plates 
locked  sidewise. 
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As  to  the  other  proposition,  the  witnesses^ 
seem  to  us  to  have  gone  very  far  in  their  ef- 
fort to  establish  it.  Taking  them  together, 
they  testify  that  it  is  perfectly  safe  to  run 
a  car  "as  long  as  the  truck  transoms  are  all 
right," — that  is  to  say,  with  the  bolster 
out;  which  is  equivalent  to  saying  that  a 
car  can  be  run  safely  upon  trucks  which  are 
as  rigidly  attached  to  its  body  as  10  or  15 
tons  of  dead  weight  can  attach  them, — and 
yet  we  do  not  understand  it  to  be  seriously 
denied  that  if  a  truck  becomes  locked,  and 
rigid,  it  is  thereby  rendered  incapable  of  ac- 
commodating itself  to  curves,  and  will  go- 
off the  track,  either  by  splitting  a  switch 
or  by  mounting  a  rail.  They  testify  that 
a  car  is  no  more  liable  to  be  derailed  by  be- 
ing listed  than  if  evenly  balanced.  The 
evidence  shows  that  the  car  in  question  was 
taken  to  Morgan  City  the  day  before  the 
accident,  weighing  52,000  pounds,  of  which 
one  half  or  about  12  tons  was  freight.  If 
it  w^as  listed  to  one  side,  a  greater  propor- 
tion of  this  weight  than  was  contemplated 
in  the  building  of  the  car  was  thrown  later- 
ally on  the  kingbolt,  which  is  about  2  feet 
long  and  about  2  inches  in  diameter;  and  to 
that  weight  was  added  the  force  resulting 
from  the  movement  of  the  car  where  the 
track  was  uneven  or  where  it  curved.  It 
seems  to  us  that,  starting  in  such  a  condi- 
tion, the  bending  or  breaking  of  the  king- 
bolt would  only  be  a  matter  of  time.  One 
witness  says  that  it  might  be  safe  to  run 
such  a  car  at  the  rate  of  20  miles  an  hour; 
but  possibly  not  safe  at  the  rate  of  25 
miles;  another  that  it  would  be  safe  to  gi> 
a  short  distance,  say  100  or  200  miles;  an- 
other, that  he  would  be  willing  to  risk  it  for 
thousands  of  miles;  another  tells  us  that  a 
car  will  not  be  derailed  with  all  the  hpnger 
pins  and  the  kingbolt  out;  another,  who 
states  that  he  never  heard  of  the  "fifth 
wheel"  of  a  buggy,  testifies  that  if  a  car 
came  in  "without  any  nuts  or  bolts,"  or 
with  the  hanger  pin  out  of  its  sockets, 
he  would  have  it  repaired  "if  they  had 
time,"  otherwise  he  would  let  it  go  on; 
that  in  inspecting  cars  he  pays  particu- 
lar attention  "to  the  wheels,  tlie  top 
axle,  and  the  arch  bars,"  and,  in  answer  to 
a  question  as  to  the  hanger  pins,  answers, 
"Yes,  sir,  to  the  top  hanger  pin,"  and  yet 
the  bolster  will  drop  out  as  certainly  in  the 
absence  of  the  bottom  pin  as  of  the  top  one. 
Another  inspector  says  that  if  a  car  cam& 
in  with  the  hanger  pin  out  he  would  have 
it  repaired  if  it  contained  "perishable 
freight."  We  do  not,  however,  understand 
him  to  refer  to  human  beings.  Without  go- 
ing any  farther,  it  is  suflicient  to  say  that,, 
whilst  these  witnesses  have,  perhaps,  testi- 
fied according  to  their  lights,  there  seems  to 
us  to  be  no  reason  why  they  should  be 
heard  as  experts  with  respect  to  the  matters 
concerning  which  they  were  interrogated, 
and  we  are  not  otherwise  impressed  w^ith 
their  views.  A  man  may  spend  his  life  in 
hammering  rivets  in  iron  bridges,  or  in  in- 
specting them,  without  becoming  an  expert 
in  the  matter  of  the  strain  imposed  upon  a 
bridge  by  the  marching  of  a  body  of  troops, 
or  by  a  hurricane  blowing  at  the  rate  of  86 
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miles  an  hour ;  and  so  a  man  may  spend  his 
life  doing  the  work  of  a  cabinet  maker,  in 
a  car  shop,  or  in  inspecting  cars  to  see 
whether  the  different  parts  are  sound  and 
in  their  proper  positions,  without  finding 
out  how  much  lateral  pressure  is  thrown  on 
the  kingbolt  of  a  freight  car  carrying  12 
tons  of  freight,  when  the  car,  listed  2  inches, 
and  in  running  at  the  rate  of  25  miles  an 
hour,  strikes  a  block  of  wood  or  a  stone  on 
the  track,  or  runs  into  a  curve,  or,  the  track 
being  uneven,  rocks  from  side  to  side. 
These  remarks  do  not  apply  to  the  engineer 
of  the  road,  nor,  perhaps,  to  one  or  two 
others,  whose  practical  experience  may,  in 
aome  degree,  have  qualified  Uiem  to  testify 
as  they  did ;  but  the  hypothetical  testimony 
of  these  witnesses  cannot  control  the  facts 
of  the  case. 

No  witness  except  Call  an,  the  road  mas- 
ter, and  Blancon,  the  switchman,  pretends 
to  hai'e  examined  the  car  in  question  whilst 
it  was  off  the  track,  and  Callan  swears  that 
the  derailed  truck  was  then  all   right,  in- 
cluding the  hanger  pin;  which  we  know  was 
not  ail  right.     Blancon,  though  at  one  time 
stating  that  he  made  an  examination  right 
after  the  accident,  at  other  times  specifical- 
ly and  categorically  swears  that  he  did  not 
examine  the  car  until  after  it  had  been  put 
back  on  the  track.     No  one  who  assisted  in 
replacing  the  car  on  the  track,  except  the 
yard  master,  has  testified  in  the  case;  and 
the  yard  master,  whose  duty  it  is  to  see  that 
the  cars  in  the  yard  at  Morgan  City  are  in 
good  order,  and  who  was  by  the  side  of  the 
ear  in  question  when  it  was  derailed,  tells 
us  that  he  replaced  it  on  the  track  without 
looking  at    the  derailed    truck    (though    he 
saw,  in  some  way,  that  the  hanger  pin  was 
out  of  its  sockets ) ,  and  that  he  never  there- 
after made  a  thorough  examination  of  the 
ear.     He  also  tells  us,  in  the  beginning  of 
his  testimony,  that  he  used  a  jackscrew  in 
the  replacementof the  derailed  car;  but  later 
on,  in  connection  with  the  statement  that, 
if  the  truck  had  been  locked  he  would  not 
have  been  able  to  replace  it  without  the  use 
of  a  jackscrew,  he  denies  that  he   used  a 
jackscrew,  and  says  that  he  used  only  an 
iron  bar;    and  later  still   he  says  that  he 
Used    some  other  appliance.     He  also    tells 
U3  that  Blancon  alone  assisted  him  in  re- 
placing the    car,  though    there  were    some 
others  around,  whom  he  did  not  particularly 
notice;  but  Blancon  testifies  that  Shinn  and 
the    train    crew    rendered    the    assistance, 
vhilst  Shinn  swears  that  he  did  not  see  the 
car   until    after   it   was    replaced,    and    the 
train  crew  have  not  been  Ireard  from.     We 
are    therefore    absolutely    without    reliable 
information  from  anyone  who  is  willing  to 
admit  that  he  examined  it  as  to  the  condi- 
tion of  the  car  between  the  time  tliat  it  was 
derailed  and  the  time  that  it  was  found  re- 
placed on  the  track.     And  this  seems  to  us 
to  require  explanation.     Here  was  a  little 
train,  consisting  of  an  engine  and  four  cars, 
in  charge  of  Joret,   the  yard  master,   two 
brakemen.    Budge    and    Blancon,    and,    pre- 
numahly,    an   engineer    and    a    fireman.     A 
truck  was  derailed,  and  Budge  was  crippled 
for  life.     Joret^  the  yard  master,  knew  that 
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it  was  his  duty  to  replace  the  derailed  car 
on  the  track,  and  to  find  out,  and  to  report 
to  the  company,  the  cause  of  the  derail- 
ment. The  witnesses  all  say  that  there  was 
nothing  the  matter  with  the  track.  It 
seems  to  us,  under  these  circumstances,  that 
in  the  discharge  of  his  duty  Joret  would 
naturally  have  examined  the  car  before  re- 
placing it  on  the  track,  for  the  double  pur- 
pose of  ascertaining  the  cause  of  the  acci- 
dent and  of  finding  out  whether  there  was 
any  defect  in  the  car  which  would  prevent 
its  being  replaced.  It  seems  to  us  also  that 
Blancon,  and  the  yard  crew,  and  the  en- 
gineer and  the  fireman  would  naturally,  as 
a  matter  of  interest  or  curiosity,  have  ex- 
amined the  car  before  putting  it  again  on 
the  track,  from  which  it  had  just  apparently 
derailed  itself  witliout  cause,  in  order  to 
solve  the  mystery,  and  protect  themselves 
and  the  company  from  another,  and  perhaps 
even  more  disastrous,  derailment.  But 
Blancon  specifically  denies  that  he  examined 
it  until  after  it  had  been  replaced,  although 
he  was  on  the  spot;  and  neither  the  en- 
gineer, the  fireman,  nor  the  yard  crew  were 
examined.  Taking  it  all  together,  it  looks 
somewhat  as  though  Joret  and  Blancon 
were  afraid  that,  if  they  examined  the  car 
at  once,  they  might  acquire  some  informa- 
tion tliat  they  did  not  care  to  possess,  and 
we  are  left  to  conjecture  as  to  wliether  such 
information  was  not  acquired  by  the  en- 
gineer, the  fireman,  and  the  yard  crew. 
Joret  was,  however,  obliged  to  make  his  re- 
port, and  he  therein  states  tliat  tiie  roar 
truck  split  the  switch;  and,  as  he  testifies 
that  the  track  was  in  good  order,  and  it  ap- 
pears that  the  several  trucks  which  had  im- 
mediately preceded  that  which  was  derailed 
had  not  split  the  switch,  it  would  seem  to 
follow  that  the  derailed  tri;ck  must  have 
differed  in  some  way  from  the  others,  and 
it  seems  to  us  not  unlikely  that  the  differ- 
ence which  caused  one  truck  to  split  the 
switch  when  tlie  others  did  not  was  that  the 
one  was  for  some  reason  immobile,  and  held 
on  to  the  straight  track,  whilst  the  others 
took  the  curve,  and  it  may  be  that  this  im- 
mobility was  so  far  cured  in  replacing  the 
truck  on  the  track  as  to  make  it  compara- 
tively safe  for  those  who  were  afraid  of  ac- 
quiring to  much  infonnation  thereafter  to 
inspect  it,  though  not  thoroughly,  as  we 
understand  the  yard  master  to  say  that  he 
never  did  inspect  it  thoroughly.  Cliotin, 
Fields,  and  Blancon,  however,  gave  the  car 
a  pretty  careful  inspection  soon  after  it  was 
replaced  on  the  track.  Chotin  had  boen  en- 
gaged in  handling  moving  cars,  as  a  brake- 
man  and  switchman,  for  about  thirty  vcar.-? ; 
Fields  had  l)een  a  brakeman  and  conduct(U' 
for  about  eleven  years,  and  Blancon  is  a 
switchman.  These  witnesses,  we  tliink, 
might  fairly  lay  claim  to  expert  knowledge 
in  the  matter  of  the  causes  that  would  bo 
likely  to  derail  a  car,  and  they  were  about 
as  well  qualified  to  judge,  upon  looking  at 
the  particular  car  in  question,  which  had 
just  been  derailed  and  rerailed,  of  the  cau^^e 
of  the  derailment,  as  anyone  else  would  l>e 
likely  to  be.  Chotin  and  Fields  were  of  tlio 
opinion  that  the  cause  was  the  immobility 
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of  the  truck,  and,  though  Blancon  is  not 
shown  to  have  committed  himself,  it  does 
not  appear  that  he  at  that  time  put  in  any 
protest  against  the  conclusion  reached  by 
the  others.  When  Fields  was  examined  as 
a  witness  for  the  plaintiff,  he  was  asked, 
"State  whether  or  not^  the  hanger  pin  being 
out  of  place,  the  tnicks  would  slew  so  as  to 
take  the  curve,"  and  he  answered,  "No  sir; 
not  in  my  iudgment."  He  was  asked,  "If 
the  saddle  bolster  that  you  call  the  'ink,' 
marked  *B,*  if  that  is  lowered  down,  or 
drops  down,  is  it  not  a  fact  that  the  trucks 
become  rigid,  so  that  tliey  would  not  take 
the  curve?"  and  he  answered,  "Yes,  sir;  if 
they  drop  down  that  far,  the  trucks  would 
become  rigid,  and  the  car  would  not  take 
a  curve."  He  was  asked,  "Well,  the  track 
being  in  order,  and  the  truck  leaving  the 
track,  the  natural  conclusion  is  that  the  ac- 
cident was  caused  by  some  defect  in  the 
truck?"  and  he  replied,  "Well,  if  the  track 
was  in  order,  the  ca^se  must  have  been  in 
the  truck."  Later  in  the  trial  he  was  ex- 
amined as  a  witness  for  the  defendant,  after 
having  discussed  the  question  at  issue  with 
the  car  inspectors,  who  were  examined  as 
experts,  and  with  some  of  tlie  officers  of  the 
'road,  and  he  seems,  to  some  extent,  to  have 
gone  over  to  tlieir  way  of  thinking.  In  our 
opinion,  the  testimony  given  by  him  on  his 
first  examination  was  the  more  intelligent, 
and,  after  considering  the  circumstances 
and  probabilities  of  the  case,  in  connection 
with  all  the  testimony,  our  conclusion  is 
that  the  derailment  of  the  car  was  caused 
by  the  displacement  of  the  hanger  pin  and 
the  loosening  of  the  upper  friction  plate,  re- 
sulting in  the  locking  of  the  truck  to  such 
an  extent  as  to  prevent  its  taking  the  curve 
into  the  switch;  and  this  is  what  the  plain- 
tiff has  alleged. 

It  is  not  enough,  however,  for  an  em- 
ployee to  show  that  he  has  been  injured  by 
reason  of  a  defect  in  the  appliance  with 
which  he  has  been  furnished  by  the  master, 
since  the  liability  of  the  master  in  such  a 
case  arises,  not  from  the  fact  of  the  injury, 
nor  from  the  defect  in  the  appliance,  but 
from  some  omission  of  duty  on  his  part  in 
the  matter  of  the  selection  of  the  appliance 
or  of  its  maintenance.  From  the  general 
jurisprudence  on  this  subject,  we  are  of 
opinion  that  the  "rules  applicable  to  the 
facts  in  this  case  that  are  best  sustained  by 
reason  and  authority  may  be  stated  as  fol- 
lows: 

Absolute  safety  is  unattainable,  and  em- 
ployers are  not  insurers.  They  are  liable 
for  the  consequences,  not  of  danger,  but,  of 
negligence;  and  negligence,  in  such  cases  as 
the  one  now  under  consideration,  consists  of 
the  failure  of  the  employer  to  exercise  due 
care  that  appliances  furnished  for  the  use 
of  its  employees  shall  be  safe  when  fur- 
nished, and  shall  be  maintained  in  a  safe 
condition.  Whatever  may  be  the  duty  of 
the  master  as  to  the  methods  to  be  adopted 
for  ascertaining  whether  the  appliances  so 
furnished  are  suitable  and  safe,  due  care  re- 
quires him,  especially  in  the  use  of  danger- 
ous appliances,  or  where  the  service  in 
which  they  are  used  is  dangerous,  either  by 
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himself,  or  by  some  other  selected  for  that 
purpose, — in  either  case,  one  competent  and 
qualified, — ^to  inspect  and  look  after  the 
condition  of  such  appliances,  and  see  that 
they  are  kept  in  repair.  This  duty  is  per- 
sonal to  the  master^  and  must  be  contin- 
uously performed  by  him  or  by  those  whom 
he  selects  to  represent  him;  and  he  is  liable 
for  its  neglect,  whether  by  his  representa- 
tives or  by  himself,  the  danger  resulting 
therefrom  not  being  assumed  by  his  em- 
ployees as  incidentsd  to  their  emplo^Tuent. 
In  the  matter  of  foreign  cars,  we  approve 
the  rule  as  thus  stated  by  the  court  of  ap- 
peals of  New  York,  to  wit:  "A  railroad 
company  drawing  the  cars  of  another  com- 
pany over  its  road  owes  a  duty  to  its  em- 
ployees in  reference  thereto.  It  is  bound 
to  inspect  such  cars,  the  same  as  its  own, 
and  is  responsible  for  the  consequences  of 
such  defects  as  would  have  been  disclosed 
by  ordinary  inspection,  as  it  is  its  duty 
either  to  remedy  them  or  to  refuse  to  take 
the  cars.  The  employee  no  more  assumes 
the  risks  of  such  defects  than  those  in  cars 
belonging  to  his  employer."  Gottlieb  v. 
New  York,  L,  E.  d  W.  R.  Co.  100  N.  Y.  462, 
3  N.  E.  344.  See  also,  as  sustaining,  gen- 
erally, the  propositions  above  stated: 
Bailey,  Master's  Liability  for  Injuries  to 
Servant,  pp.  14,  24,  95,  101,  106;  Thomas, 
Neg.  743-749,  752-754,  756;  Black,  Law  & 
Pr.  in  Acci.  Cases,  73,  74;  Wharton,  Neg. 
210,  212;  Northern  P.  R.  Co.  v.  Herbert^ 
116  U.  S.  652,  29  L.  ed.  755,  6  Sup.  Ct.  Rep. 
590;  Dewey  v.  Detroit,  O.  H.  d  M.  R.  Co. 
97  Mich.  329,  16  L.  R.  A.  342,  22  L.  It  A* 
292,  62  N.  W.  942,  56  N.  W.  756;  Cotvan  v. 
Chicago,  M.  d  St.  P.  R.  Co.  80  Wis.  284,  50 
N.  W.  180;  Morton  v.  Detroit,  B.  C.  d  A.  R. 
Co.  81  Mich.  423,  46  N.  W.  Ill;  Illinois  C. 
R.  Co.  V.  Phillips,  49  111.  237;  Bomar  v. 
Louisiana  North  d  South  R.  Co.  42  La. 
Ann.  983,  8  So.  478;  Ferris  v.  Hernsheim 
Bros.  61  La.  Ann.  178,  24  So.  771;  Faren  v. 
Sellers,  39  La.  Ann.  1011,  3  So.  363;  Meyers 
V.  Illinois  C  R.  Co.  49  La.  Ann.  21,  21  So. 
120;  Toums  v.  Vicksburg,  S.  d  P.  R.  Co.  37 
La.  Ann.  630,  65  Am.  Rep.  508;  Van  Am- 
bury  V.  Vicksburg,  8.  d  P.  R.  Co.  37  La, 
Ann.  650,  55  Am.  Rep.  517;  Anderson  v. 
Elder,  105  La.  672,  30  So.  120. 

The  charge  that  the  plaintiff  was  guilty 
of  contributory  negligence  is  disproved,  and 
we  dismiss  it  from  further  consideration. 

The  question  which  remains  to  be  deter- 
mined is,  Has  the  negligence  of  the  defend- 
ant, upon  the  basis  of  which  the  plaintiff 
must  recover  if  he  is  entitled  to  recover  at 
all,  been  established?  And,  as  a  prelimi- 
nary to  the  decision  of  this  question,  it 
ought  to  be  determined  whether  the  circum- 
stances ot  the  accident  itself  make  out  a 
prima  facie  case  of  negligence,  such  as  to 
require  an  explanation  from  the  defendant; 
or  whether,  in  the  absence  of  explanation, 
further  affirmative  proof  should  be  required 
from  the  plaintiff.  "The  fact  of  the  hap- 
pening of  an  accident  has  no  tendency  to 
prove  negligence,  for  the  very  good  reason, 
if  for  no  other,  Uiat  negligence,  or  the  facts 
from  which  it  is  to  be  inferred,  must  be  af- 
firmatively proven."    Bailey,  l^Iaster's  Lia.- 
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bility  for  Injuries  to  Servant,  p.  508. 
There  are,  however,  many  cases  from  the 
facts  or  circumstances  of  which  negligence 
may  be  inferred.  Thus,  without  going  into 
unnecessary  detail  for  the  purposes  of  illus- 
tration, it  has  been  held  by  the  Supreme 
Court  of  the  United  States  that,  when  a 
steamboat,  on  a  calm  day,  in  smooth  wa- 
ter, is  thrown  with  such  violence  against  a 
>\harf,  properly  built,  as  to  tear  up  some 
of  the  planks  of  the  flooring,  this,  if  unex- 
plained, is  prima  facie  evidence  of  negli- 
gence on  the  part  of  her  agents  in  making 
the  landing.  Inland  d  Seaboard  Coasting 
Co.  V.  Tolson,  139  U.  S.  551,  35  L.  ed.  270, 
11  Sup.  Ct.  Eep.  653.  And  so,  if  it  ap- 
peared that  a  trestle  on  a  railroad  had 
given  way  under  a  train,  and  that  the  tim- 
bers of  which  it  was  built  were  obviously 
rotten,  a  presumption  of  negligence  in  the 
matter  of  inspection  and  maintenance 
would  arise.  In  the  instant  case  we  are  not 
disposed  to  hold  that  any  presumption  of 
negligence  arises  from  the  mere  fact  that 
the  car  in  question  reached  Morgan  City 
with  the  hanger  pin  out  of  its  sockets  and 
one  nut  gone  and  the  other  loose  on  the 
bolts  of  the  upper  friction  plate,  since  that 
condition  might  have  resulted  from  the 
movement  of  the  car  during  the  trip,  of  a 
few  hours,  from  New  Orleans.  A  somewhat 
more  doubtful  question  presents  itself  in 
the  matter  of  the  failure  of  the  yard  ma.ster 
to  inspect  the  car  upon  its  arrival,  it  ap- 
pearing from  the  evidence  that  it  reached 
Morgan  City  at  about  midday  on  May  26th, 
and  that  it  had  not  been  inspected  up  to  the 
time  of  thh  accident,  say  7  o'clock  on  the 
following  morning;  and  it  further  appear- 
ing from  the  evidence  that  the  regulations 
of  the  defendant  require  that  cars  shall  be 
inspected  upon  arrival  and  departure.  We 
are  inclined  to  think  that  a  regulation  of 
this  kind  presupposes  a  necessity  for  it. 
And  if  the  company  considers  it  necessary 
and  proper  that  a  car  should  be  inspected 
upon  its  arrival  in,  as  w^ell  as  upon  its  de- 
parture from,  a  yard,  we  find  no  reason  for 
adopting  a  difTerent  view,  the  more  especial- 
ly as,  in  this  case,  we  believe  that  a  com- 
pliance with  the  regulation  would  have 
saved  the  plaintiff  his  leg.  Our  investiga- 
tion and  study  of  the  case  has,  however,  led 
us  to  doubt  whether  the  car  was  inspected 
before  leaving  New  Orleans,  and  has  con- 
vinced us  that,  if  inspected,  the  inspection 
was  insufficient.  The  evidence  shows  that  it 
was  inspected  by  the  defendant's  chief  car 
inspector,  at  New  Orleans,  upon  May  17th, 
and  that  he  found  that  it  then  needed  a 
''brake  head,  shoe,  bolt,  and  key,"  which,  he 
says,  were  supplied,  after  which  the  car 
was  sent  out  west.  The  witness  also,  and 
among  other  things,  says,  in  substance,  that 
if  a  nut  is  off  of  one  of  the  bolts  that  hold 
tiie  !\pper  friction  plate,  and  the  hanger  pin 
is  out  of  its  sockets,  resting  on  the  tran- 
eoms,  it  can  have  no  effect  whatever  on  the 
running  of  the  car  or  the  locking  of  the 
wheels;  that,  if  the  hanger  pin  is  entirely 
^ne,  the  bolster  )vill  not  drop  far  enough 
to  cause  the  trudc  to  lock,  so  long  as  it  re- 
mains on  the  track;  that,  as  a  matter  of 
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fact,  at  the  time  of  his  inspection.  May 
17th,  the  hanger  pin  was  in  its  place,  but 
that  there  was  a  nut  missing  from  one  of 
the  friction-plate  bolts,  and,  as  we  under- 
stand him,  he  paid  no  attention  to  the 
missing  nut,  and  would,  in  all  probability, 
have  paid  no  attention  to  the  hanger  pin 
had  it  been  out  of  its  sockets.  It  may  be 
remarked,  in  connection  with  this  testi- 
mony, that  although  upon  the  occasion  of 
the  inspection  to  which  he  refers  he  had  re- 
ceived the  car  from  the  Louisville  &  Nash- 
ville road,  and  although  he  found  that  it 
then  needed  a  "brake  head,  shoe,  bolt,  and 
key,"  the  inspector  of  the  Louisville  & 
Nashville  road,  who  delivered  it  to  him  up- 
on May  15th,  testifying  as  a  witness  for  de- 
fendant, says  that  when  he  delivered  the 
car  it  "was  in  good  order,  the  best  kind  of 
order,"  which  would  seem  to  indicate  that 
even  the  inspectors  have  different  standards 
of  excellence  in  such  matters.  It  may  not 
be  amiss  also  to  say  that  the  witness  last 
mentioned  testifies  that  he  inspected  150 
other  cars  upon  the  same  day  that  he  in- 
spected the  car  in  question,  and  that  he  is 
able  to  state  positively  that  no  bolts  or  nuts 
were  missing  on  that  particular  car,  and 
that  nothing  was  wrong  about  it,  because  he 
kept  a  record  of  the  defects,  and  the  de- 
fects only,  in  the  cars  inspected  by  him,  and 
that  he  had  no  such  record  of  C.  P.  car  No. 
25,021.  This  witness  also  testifies  that,  if 
the  hanger  bolt  is  gone,  the  bolster  will 
drop  down  to  the  track.  Another  car  in- 
spector, in  the  employ  of  the  defendant  at 
New  Orleans,  testifies  that  he  inspected  C, 
P.  car  No.  25,021  a  number  of  times,  both 
before  and  after  the  accident,  and  is  par- 
ticularly specific  as  to  his  inspection  upon 
May  26,  1900, — the  day  before  the  accident, 
— ^when  the  car  left  New  Orleans  for  Mor- 
gan City.  It  turned  out,  however,  that  he 
had  no  recollection  whatever  of  the  car  or 
of  the  inspection  of  which  he  testified,  and 
that  he  gave  his  testimony  from  a  tj'^pc- 
written  paper,  which  purported  to  have  been 
prepared  by  someone  else,  as  shovvlng  the 
contents  of  records  kept  by  him  or  his  sub- 
ordinates in  New  Orleans;  and,  being  asked 
finally,  "On  the  26th  of  May,  who  examined 
this  car,  you  or  your  men?"  he  replied,  "I 
could  not  say."  If,  therefore,  the  car  was 
inspected  before  it  left  New  Orleans,  on 
May  26th,  it  is  not  so  stated  by  any  witness 
who  had  personal  knowledge  of  the  fact. 
Upon  the  other  hand,  it  is  not  shown  that 
it  was  not  inspected,  and  as  the  negligence 
for  which  the  defendant  is  liable,  if  liable 
at  all,  must  have  consisted  either  of  a  fail- 
ure to  inspect,  an  inefficient  inspection,  or  a 
failure  to  make  repairs  called  for  by  the  in- 
spection as  made,  it  is  contended  that  the 
failure  of  the  defendant  to  discharge  its 
duty  in  one  or  the  other  of  these  respects 
must  be  shown  by  the  plaintiff  by  affirm- 
ative evidence,  as  a  condition  precedent  to 
his  recovery.  We  find  it  unnecessary  to  de- 
cide the  question  thus  presented,  and  will 
only  remark  here  that,  whilst  it  is  no  doubt 
true  that  the  negligence  of  the  master  in 
employing  or  retaining  an  incompetent 
servant,  through  whose  fault  a  fellow  serv- 
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ant  IB  injured,  must  be  brought  home  to  the 
master  by  affirmative  testimony,  it  is  not 
improbable  that  a  distinction  might  be 
drawn  where  the  negligence  relates  to  inan- 
imate and  unintelligent  agencies,  and  that 
in  the  latter  case,  where  it  is  shown  that 
the  agencies  are  defective,  it  might  not  be 
unreasonable  to  hold  that  the  master 
should  show  that  he  used  due  care  in  their 
selection  and  in  their  subsequent  inspection 
and  maintenance.  In  this  case,  however, 
the  defendant  undertook  of  its  own  accord 
to  show  that  the  car  in  question  had  been 
inspected,  and  in  the  effort  to  do  so,  which, 
as  ^ye  have  seen,  was  unsuccessf  ul,developed, 
as  we  think,  the  information  that  the  in- 
spection, if  made  at  all,  was  made  by  per- 
sons who  do  not  properly  appreciate  the 
responsibility  resting  upon  them,  and  do  not 
properly  discharge  the  work  for  which  they 
are  employed.  The  defendant's  inspectors, 
as  well  as  the  others  who  have  been  called 
as  experts,  agree  substantially  in  testifying 
that  the  fact  that  a  hanger  pin  upon  a  car, 
loaded  or  unloaded,  is  2  inches  or  more  out 
of  its  sockets  and  is  resting  on  the  tran- 
soms, that  the  car  is  listed  to  one  side  from 
1  to  3  inches,  and  that  a  nut  is  missing 
from  an  upper  friction  plate  on  the  same 
Bide,  is  a  matter  of  little  or  no  consequence ; 
and  that,  unless  they  had  plenty  of  time, 
and  the  car  was  starting  out  from  a  "termi- 
nal," or,  as  one  of  them  states,  unless  it 
was  loaded  with  "perishable  freight,"  they 
would  not  have  the  hanger  pin  replaced  in 
its  sockets;  and,  if  we  are  to  judge  from  the 
admitted  fact  in  this  case,  they  would  not 
have  the  missing  nut  supplied  under  any 
circumstances.  We  take  it,  however,  that 
the  railroad  companies  have  no  desire  to 
subject  their  employees  to  unnecessary 
risks,  or,  upon  the  other  hand,  to  waste 
money  by  encumbering  their  cars  with  use- 
less contrivances,  which  would  add  nothing 
either  to  their  safety  or  their  carrying 
capacity.  We  assume,  not  only  because 
thousands  of  h\mian  lives  are  at  stake,  but 
also  because  of  the  enormous  material  in- 
terests which  are  involved,  that  the  best 
talent  is  employed  to  design  and  construct 
cars,  which,  being  the  safest  and  most  serv- 
iceable, shall  cost  the  least  money.  If, 
therefore,  a  freight  car  would  run  as  safely 
and  as  well  with  the  hanger  pins,  by  which 
the  bolsters  are  suspended,  resting  upon  the 
transoms,  instead  of  in  their  sockets,  there 
would  be  no  money  spent  on  sockets;  and, 
if  it  would  be  useless  and  unnecessary  to 
secure  by  means  of  nuts  the  bolts  by  which 
the  friction  plates  are  held  in  position,  the 
money  expended  for  nuts  and  the  labor  ex- 
pending in  cutting  threads  for  the  bolts  and 
screwing  the  nuts  on  would  be  used  in  the 
payment  of  dividends,  or  for  some  other 
purposes.  And  hence,  when  an  unscientific 
man, — a  laborer, — employed  to  inspect  a 
car,  and  to  see  that  everything  belonging  to 
it  is  in  its  proper  position,  and  is  sound  and 
safe,  undertakes  to  decide  that  an  appurte- 
nance for  which  scientific  knowledge  has 
provided  a  particular  place  will  discharge 
its  function  as  well  somewhere  else,  or  that 
it  may  be  dispensed  with  altogether,  be 
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places  himself  in  antagonism  to  the  position 
to  which  his  employer,  with  greater  knowl- 
edge and  greater  interest,  is  already  com- 
mitted. Applying  these  general  principles 
to  the  facts  of  the  instant  case,  whilst  we 
can  understand  that  a  freight  car  with  a 
hanger  pin  out  of  its  sockets,  and  listed  on 
one  side,  and  with  a  nut  missing  from  a 
friction  plate  bolt,  may  be  hauled  from  one 
place  to  another  without  immediate  disas- 
ter, we  are  satisfied  that  such  a  car  would 
be  in  a  safer  condition  with  the  hanger  pin 
in  its  sockets  and  the  nut  on  the  bolt.  And 
we  are  equally  satisfied  that  the  inspectors 
themselves  are  aware  of  that  fact,  and  that 
their  theory  is,  not  that  there  is  no  addi- 
tional risk,  but  that  the  additional  risk, 
resulting  from  a  misplaced  hanger  pin  or  a 
missing  nut  or  bolt,  is  one  to  which  a  train 
crew  may  be  subjected.  Nevertheless,  one 
of  them  has  testified  that  if  a  car  in  such  a 
condition  were  loaded  with  "perishable 
freight"  he  would  have  it  repaired,  because 
another  company  might  not  receive  it ;  from 
which  we  deduce  that,  however  small  the 
additional  risk  may  be,  it  is  not  one  to  which 
fruit  and  vegetables  should  be  subjected, 
though,  in  the  opinion  of  the  inspectors,  the 
human  beings  composing  the  train  crew  are 
not  entitled  to  the  same  consideration. 

Our  conclusion,  then,  upon  the  whole 
case,  is  that  it  was  the  duty  of  the  defend- 
ant to  have  had  the  car  in  question  inspect- 
ed in  New  Orleans;  that  that  duty,  if  dis- 
charged at  all,  was  not  efficiently  dis- 
charged ;  that  the  condition  of  the  car  when 
it  reached  Morgan  City  was  defective;  that 
the  defects  were  attributable  to^the  defend- 
ant's failure  to  make  proper  inspection  and 
repairs  in  New  Orleans ;  and  that  those  de- 
fects caused  the  accident  which  resulted  in 
the  injuries  of  which  the  plaintiff  com- 
plains. 

The  amount  allowed  by  the  jury  is  in  ex- 
cess of  what  has  been  allowed  by  this  court 
in  similar  cases.  Stucke  v.  Orleans  R.  Co. 
50  La.  Ann.  172,  23  So.  342;  Conway  ▼. 
}few  Oileana  City  d  Lake  R.  Co,  61  La. 
Ann.  146,  24  So.  780;  Bell  y.  Olobe  Lumber 
Co.  107  La.  725,  31  So.  994. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed tJiat  the  judgment  appealed  from  be 
amended  by  reducing  the  amount  thereof 
to  $6,000,  and,  as  amended  affirmed;  the 
plaintiff  to  pay  the  costs  of  the  appeal  and 
the  defendant  those  of  the  District  Court. 

A  petition  for  rehearing  having  been  filed, 
the  following  response  was  handed  down 
June  28,  1902: 

In  their  application  for  rehearing  counsel 
for  defendant  attempt  to  place  the  court  in 
the  attitude  of  having  accepted  as  proven 
by  the  testimony  of  Chotin  that  the  side 
bearings  were  locked  when  he  examined  the 
car  after  it  had  been  replaced  on  the  tracks, 
and  they  say:  "Apart  from  direct  contra- 
diction by  Joret,  Blancon,  Maitland,  Fields, 
and  Callan,  Chotin's  statement  is  branded 
as  absurd  and  false  by  the  admitted  impos- 
sibility of  the  car's  standing  on  the  rails 
on  a  straight  track,  where  he  pretends  he 
saw  it,  with  the  side  bearings  locked  by  the 
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top  plate  swinging  down  against  the  lower 
one.  .  .  .  How  the  court  could  have 
failed  to  realize  that,  heyond  the  question 
of  the  condition  of  the  car  when  derailed, 
there  was  still  the  question  of  its  condition 
after  being  put  on  the  track,  is  surprising 
enough,  but  that  the  court  should  have  paid 
no  attention  to  this  physical  rebuttal  of 
Chotin  is  astounding."  There  is  nothing  in 
the  opinion  to  sustain  this  attempt,  or  to 
occasion  the  astonishment  thus  expressed. 
It  is  true  that,  referring  in  general  terms 
to  the  testimony  given  by  the  different  wit- 
nesses, the  opinion  mentions  the  fact  that 
Chotin  testified  that  the  plates  were  locked 
when  he  examined  the  car;  but  that  partic- 
ular statement  was  not  made  the  basis  of 
the  judgment,  nor  is  it  so  intimated.  And 
possibly  an  injustice  was  done  to  the  wit- 
ness in  not  giving  his  testimony  more  fully, 
since  it  appears  doubtful  whether  he  intend- 
ed to  convey  the  idea  that  the  plates  were 
locked  when  he  examined  the  car,  or  merely 
that,  from  the  condition  as  he  then  found 
it,  he  concluded  that  they  had  become 
locked  when  the  car  entered  the  curve. 
Thus  the  following  was  elicited  on  his 
•cross-examination : 

Q,  And  you  found  these  plates  locked? 

A.  Yes,  sir. 

Q.  And  one  of  the  bolts  missing  out  of 
that  top  plate? 

A.  One  of  the  nuts  was  off  and  the  other 
^'as  loose. 

Q.  Did  you  examine  the  lower  plate  T 

A.  Yes,  sir.  That  was  resting  on  the 
side  bearings. 

Q.  Now,  how  would  that  interfere? 

A.  Well,  the  top  plate  was  bearing  on  the 
side  rests. 

Q,  Well,  how  would  that  affect  it? 

A.  It  would  allow  it  to  steer  one  way,  but 
not  the  other. 

Q.  Now,  I  will  place  these  two  books  one 
on  top  of  the  other.  We  will  call  the  top 
book  the  top  plate,  and  the  lower  book  the 
lower  plate.  Now,  this  top  plate  had  a 
bolt,  as  you  say,  of  onlv  1  inch.  Can  you 
explain  how  that  would  effect  the  curving 
of  the  car?  In  what  way  would  it  cause 
those  two  plates  to  lock? 

A.  (Witness  here  explains  to  the  jury) : 
The  bolt  was  loose  on  one  side  of  the  top 
friction  plate,  and  on  the  other  side  it  was 
gone;  and,  the  hanger  pin  being  out,  the  car 
was  lower,  and  listed  to  one  side.  That 
"Would  cause  one  of  the  plates  to  work  to  one 
side,  and  be  higher  than  the  other,  and  in 
going  into  a  curve  it  would  be  locked,  and 
could  not  come  back  to  its  place,  and  that 
would  keep  the  trucks  from  steering,  and 
they  would  go  straight  on. 

The  facts  to  which  he  testified,  therefore, 
were,  that  one  of  the  bolts  in  the  upper 
plate  was  missing,  and  the  other  loose;  that 
the  hanger  pin  was  out  of  position;  that 
the  car  was  listed  to  one  side;  and  that  the 
**top  plate  was  bearing  on  the  side  rests," — 
from  which  he  appears  to  have  deduced, 
rather  as  an  opinion  than  a  fact,  that  the 
plates  had  become  locked  when  the  car  en- 
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tered  the  curve.  And  Fields,  who  examined 
the  car  at  the  same  time,  and  corroborates 
Chotin  as  to  the  misplacement  of  the  hanger 
pin,  reached  the  same  conclusion  as  to  ^e 
effect  of  that  condition,  as  may  be  seen  from 
the  following  questions  and  answers  in  his 
examination  as  a  witness  for  the  plaintiff: 

Q.  State  whether  or  not,  the  hanger  pin 
being  out  of  place,  the  trucks  would  slew 
so  as  to  take  a  curve? 

A.  No,  sir;  not  in  my  judgment.    .    .    • 

Q.  When  the  hanger  pin  works  out  of  its 
socket,  and  the  car  drops  down,  is  it  not  a 
fact  that  that  would  cause  the  trucks  to  be- 
come rigid? 

A.  Yes,  sir. 

This  being  the  case,  and  the  witness  Cho- 
tin being  a  plain  working  man,  with  a  lim- 
ited vocabulary,  it  is  hardly  justifiable,  upon 
a  doubtful  interpretation  of  his  meaning,  to 
make  the  charge,  that  his  statement  ''is 
branded  as  absurd  and  false,"  and  it  is  not 
a  legitimate  method  of  arming  for  the 
counsel  to  profess  to  be  astomshed  that  this 
court  should  have  accepted  that  statement, 
so  interpreted,  as  full  proof,  when  in  point 
of  fact  it  was  not,  and  the  opinion  handed 
down  affords  no  reason  for  supposing  that 
it  had  been,  so  accepted. 

The  counsel  say  in  their  brief:  "It  is  a 
misstatement  of  the  facts  to  say  that  the 
car  reached  Morgan  City  in  a  defective  con- 
dition. With  absolutely  no  basis  for  such 
a  statement,  why  depend  on  the  record  at 
all,  if  essential  facts  are  to  be  bodily  sup- 
plied 60?  cathedra?  We  say  that  the  court 
has  supplied  this  fact  without  any  intention 
of  suggesting  that  the  court  would  know- 
ingly make  a  misstatement^  for  we  know 
that  the  court  would  do  nothing  of  the 
kind,"  etc.  The  expression  in  the  opinion 
to  which  this  charge  is  directed  reads  as  fol- 
lows: "Our  conclusion,  then,  upon  the 
whole  case,  is  that  it  was  the  duty  of  the 
defendant  to  have  had  the  car  in  question 
inspected  in  New  Orleans;  that  that  duty, 
if  discharged  at  all,  was  not  efficiently  dis- 
charged ;  that  the  condition  of  the  car  when 
it  reached  Morgan  City  was  defective;  that 
the  defect  was  attributable  to  the  defend- 
ant's neglect  to  make  proper  inspection  and 
repairs  in  New  Orleans."  This  conclusion 
was  reached  and  expressed  after  as  careful 
a  consideration  and  review  as  we  were  able 
to  give  and  to  make  of  all  the  undisputed 
facts  and  of  all  the  testimony  in  the  case. 
It  was  a  conclusion  of  fact  predicated  upon 
the  facts,  which  we  believed  to  have  been 
established,  that  the  car,  if  inspected  at  all, 
was  not  efficiently  inspected,  in  New  Or- 
leans; that,  nothing  having  happened  to  it 
which  could  account  for  its  defects,  so  far 
as  shown  or  suggested,  during  the  interval 
which  elapsed  between  its  arrival  at  Morgan 
City  and  the  moment  of  the  accident  the 
rear  truck  ran  off  a  track,  which  was  in 
perfect  order  and  free  from  obstructions, 
and  over  which  otljer  cars  in  the  same, 
slowly  moving  train  and  the  forward  truck 
of  the  particular  car  in  question  had  passed 
in  safety;  and  that  immediately  thereafter 
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defects  were  discovered  in  the  truck,  which, 
in  our  opinion,  were  sufficient,  in  the  ab- 
sence of  suggestion  of  any  other  known 
cause,  to  account  for  the  derailment.  And 
this,  we  take  it,  was  the  opinion  of  the 
jury,  which  gave  a  verdict  for  the  plaintiff 
m  the  sum  of  $12,600,  and  of  the  judge  be- 
fore whom  the  case  was  tried,  and  who 
made  that  verdict  the  judgment  of  the 
court. 

The  counsel  say:  "To  eke  out  Chotin's 
story  that  after  the  accident  the  side  bear- 
ings were  locked,  the  court  presumes  that 
they  were  locked  before  the  accident,  and  it 
reached  this  conclusion  by  supposing  that 
the  king  pin  was  bent  on  the  trip  to  Mor- 
gan City  in  consequence  of  the  hanger  pin 
being  out;  and  that  the  hanger  pin  was  out 
before  the  accident  is  likewise  presumed." 
The  charge  that  the  court  indulged  in  any 
presumptions  in  order  to  "eke  out  Chotin's 
story"  has  no  foundation  in  fact,  and  the 
assertion  that  the  court  reached  the  con- 
clusion that  the  plates  were  locked  before 
the  accident  by  supposing  that  the  king  pin 
was  bent  on  the  trip  to  Morgan  City  is 
equally  unwarranted.  As  may  be  seen  by 
reference  to  the  opinion,  it  was  said,  refer- 
ring to  the  testimony  of  certain  witnesses 
for  the  defendant  who  undertook  to  testify 
as  experts:  "They  testified  generally  that 
the  truck,  while  on  a  straight  track,  cannot 
turn  far  enough  to  allow  the  friction  plates 
to  become  locked  by  getting  the  one  behind 
the  other^  and  that  the  listing  of  the  car, 
resulting  from  the  displacement  of  the 
hanger  pin,  cannot  effect  such  a  result,  and 
does  not  endanger  the  safety  of  the  car.  As 
to  the  first  of  these  propositions,  it  may  be 
said  that  the  car  was  not  on  a  straight 
track,  but  that  the  rear  truck  was  derailed 
when  the  forward  truck  had  been  carried  in- 
to the  switch,  around  a  sharp  curve,  and 
because  the  rear  truck,  failing  to  follow, 
split  the  switch  and  kept  on  the  main  track, 
so  that,  as  the  yard  master  reported,  the 
car  was  twisted,  and  made  to  lean  over 
badly.  The  truck  might,  therefore,  very 
well  have  reached  the  angle,  as  compared 
with  the  body  of  the  car,  which  the  witness- 
es think  was  necessary  to  the  locking  of  the 
plates."  And  the  theory  is  then  propound- 
ed that  the  plates  might  have  become  locked 
sidewise  by  reason  of  the  listing  of  the  car 
and  the  bending  of  the  kingbolt.  It  may 
be  conceded  that  this  latter  theory  is  im- 
probable, and  perhaps  wholly  unsound,  and 
that  in  all  probability  the  plates  could  not 
have  become  locked  in  the  manner  suggest- 
ed; but  that  has  nothing  to  do  with  the 
present  question.  There  were  two  ways 
buggested  by  which  the  plates  might  have 
become  locked, — ^the  one  (as  we  believe)  a 
practicable  and  probable  way ;  the  other  ( as 
we  now  think)  an  improbable  one,  suggest- 
ed and  considered  as  a  possibility;  and  the 
counsel  have  seen  fit  to  ignore  the  former 
and  to  say  that  the  court  reached  its  con- 
clusion or  presumption  upon  the  basis  of 
the  latter  alone;  and  in  doing  so  they  make 
use  of  the  following  language:  "It  is  re- 
markable how  little  this  case  depends  on 
fact.  The  issues  have  been  settled  by  pure 
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mental  effort,  with  an  occasional  reference 
to  the  record.     We  trust  this  criticism  of 
the  opinion  is  proper.     It  may  serve  to  di- 
rect the  attention  of  the  court  to  the  gen- 
eral  defect   in   the  opinion   without  which 
the  case  would  certainly  have  been  decided 
differently.     The  objectionable  presumption 
to  which  we  refer  is  that  the  court,  finding 
that  there  could  be  no  locking  of  the  side 
bearings  without  discovering  somewhere  a 
play  of  at  least  4  inches  out  of  the  normal 
between  the  upper  and  lower  plates,  caries 
the  4  inches  out  of  the  impossible."     There 
was,  however,  one  fact,  commented  on  with 
some  emphasis  in  the  opinion,  of  which  this 
application  for  rehearing  offers  no  explana- 
tion.    It  is  referred  to  in  the  following  lan- 
guage:      "We    are,     therefore,     absolutely 
without   reliable   information   from   anyone 
who  is  willing  to  admit  that  he  examined  it 
as  to  the  condition  of  the  car  between  the 
time  that  it  was  derailed  and  the  time  that 
it   was   replaced    on   the   track.     And    this 
seems   to   us   to   require   some  explanation. 
Here  was  a  little  train,  consisting  of  an  en- 
gine and  four  cars,  in  charge  of  Joret,  the 
yard    master,    two    brakemen.    Budge    and 
Blancon,  and  presumably  an  engineer  and  a 
fireman.     A  truck  was  derailed,  and  Budge 
crippled  for  life.     Joret,  the  yard  master, 
knew  that  it  was  his  duty  to  replace  the  de- 
railed car  on  the  track,  and  to  find  out  and 
report  to  the  company  the  cause  of  the  de- 
railment.    The  witnesses  all  say  that  there 
was  nothing  the  matter  with  the  track.     It 
seems  to  ua,  under  the  circumstances,  that 
in  the  discharge  of  his  duty  Joret  would 
naturally  have  examined  the  car  before  re- 
placing it  on  the  track,  for  the  double  pur- 
pose of  ascertaining  the  cause  of  the  acci- 
dent and  of  finding  out  whether  there  was 
any  defect  in  the  car  which  would  prevent 
its  being  replaced.     It  seems  to  us  also  that 
Blancon,  and  the  yard  crew,  and  the  engi- 
neer, and  the  fireman  would  naturally,  as  a 
matter  of  interest  or  curiosity,  have  exam- 
ined the  car  before  putting  it  again  on  the 
track,  from  which  it  had  just  apparently 
derailed   itself   without  cause,   in   order    to 
solve  the  mystery,  and  protect  themselves 
and  the  company  from  another,  and  perhaps 
even  more  disastrous,  derailment.     Taking 
it  altogether,  it  looks  somewhat  as  though 
Joret  and  Blancon  were  afraid  that,  if  they 
examined  the  car  they  might  acquire  some 
information  that  they  did  not  care  to  pos- 
sess.   And  we  are  left  to  conjecture  as  to 
whether  such  information  was  not  acquired 
by  the  engineer,  the  fireman,  and  the  yard 
crew.    Joret,  was,  however,  obliged  to  make 
his  report,  and  he  therein  states  that  the 
rear  truck  split  the  switch;  and  as  he  tes- 
tifies that  the  track  was  in  good  order,  and 
that  the  several  trucks  which  had  immedi- 
ately preceded  that  which  was  derailed  had 
not  split  the  switch,  it  would  seem  to  follow 
that  the  derailed  truck  must  have  differed 
in  some  way  from  the  others,  and  it  appears 
to  us  not  unlikely  that  the  difference  which 
caused  one  truck  to  split  the  switch  when 
the  others  did  not  was  that  the  one  was,  for 
some  reason,  immobile,  and  held  on  to  the 
main    tracks   whilst   the   others   took    the 
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curve;  and  it  may  be  that  the  immobility 
was  so  far  cured  in  replacing  the  truck  on 
the  track  as  to  make  it  comparatively  safe 
for  those  who  were  afraid  of  acquiring  too 
much  information  thereafter  to  inspect  it, 
though  not  thoroughly,  as  we  understand 
the  yard  master  to  say  that  he  never  did  in- 
spect it  thoroughly."  Referring  to  some  of 
the  language  used  in  the  foregoing  excerpt, 
the  counsel  for  the  defendant  say:  "We 
are  appalled  at  8uch  a  declaration  as  this 
from  the  court.  We  cannot  refrain  from 
saying  that  this  seems  to  evidence  quite  a 
strong  feeling  on  the  part  of  the  court 
against  these  particular  witnesses  or 
against  this  particular  defense."  The  only 
explanation  which  they  offer,  however,  is 
that,  in  their  opinion,  the  witnesses  intend- 
ed to  testify  that  they  examined  the  car 
immediately  after  the  accident.  And  this 
explanation  would  seem  to  require  another, 
which  is  not  offered;  i.  e,,  if  the  witnesses 
iatended  to  testify  "that  they  examined  the 
car."  etc.,  why,  m  point  of  fact,  did  they 
testify  that  they  did  not  examine  it,  and 
that  they  could,  therefore,  give  no  informa- 
tion as  to  its  condition  immediately  after 
the  accident  ?  Referring  to  that  part  of  the 
opinion  in  which  it  is  said:  "A  somewhat 
more  doubtful  question  presents  itself  in 
the  matter  of  the  failure  of  the  yard  master 
to  in<9pect  the  car  upon  its  arrival.  It  ap- 
peared from  the  evidence  that  it  arrived  at 
Morgan  City  at  about  midday  on  May  26th, 
and  that  it  had  not  been  inspected  up  to  the 
time  of  the  accident,  say  7  o'clock  on  the 
following  morning;  and  it  further  appeared 
from  the  evidence  that  the  regulations  of 
the  defendant  require  that  cars  shall  be  in- 
spected upon  arrival  and  departure.  We 
are  inclined  to  think  that  a  regulation  of 
this  kind  presupposes  a  necessity  for  it," — 
the  counsel  for  the  defendant  say:  "Such 
a  regulation  has  never  been  promulgated; 
it  was  never  spoken  of  at  the  trial;  it 
has  never  been  heard  of  at  Morgan  City; 
and  simply  has  no  existence.  We  are  enti- 
tled, upon  so  vital  a  point,  to  a  correction." 
C.  Hantle,  a  witness  sworn  for  the  defend- 
ant, testified  that  he  was  the  defendant's 
inspector  at  New  Orleans,  and  had  been  so 
employed  for  several  years.  His  cross-ex- 
amination reads  in  part  as  follows : 

Q.  Do  you  inspect  cars  that  just  go  from 
Algiers  to  New  Orleans,  across  the  river,  on 
the  fei*ry? 

A,  We  inspect  them  every  opportunity  we 
grt.    ... 

Q,  la  that  the  rule  of  the  company? 

A.  That  is  my  rule. 

Q.  la  that  the  rule  of  your  company? 
Answer  the  question. 

A.  Yes,  sir;  to  inspect  them  every  time 
they  go  out  or  come  in. 

It  is  possible  that  the  witness  was  refer- 
ring to  a  rule  which  obtains  at  New  Or- 
leans, and  not  elsewhere,  but  he  does  not  so 
state,  and  we  can  conceive  of  no  reason  why 
such  a  rule  should  not  be  equally  necessary 
at  Morgan  City,  a  point  at  which  the  rail- 
road and  steamship  lines  of  the  defendant 
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meet  in  the  transaction  of  a  business  which 
extends  across  the  continent  and  far  into 
the  interior.  The  counsel  say:  "The  only 
inspectors  foi;  whose  competency  the  defend- 
ant was  responsible  were  Hayes  and  Han- 
tle; and,  after  quoting  certain  of  the  testi- 
mony given  by  those  witnesses  and  by  one 
Garrett,  they  further  say:  "We  would  re- 
spectfully suggest  that  in  its  general  hos- 
tility against  the  hypothetical  testimony  of 
the  numerous  inspectors  the  court  allowed 
itself-  to  believe  that  the  inspectors  at  Al- 
giers would  have  let  the  car  pass  if  defect- 
ive, without  examining  their  testimony  up- 
on that  point.  We  venture  the  assertion 
that  this  testimony  of  Hayes,  Hantle,  and 
Garrett  will  be  quite  surprising  to  the 
court."  The  counsel  have  ventured  an  as- 
sertion which  is  totally  erroneous.  The  tes- 
timony referred  to  was  carefully  considered 
before  the  opinion  was  prepared.  It  is 
true  that  the  witnesses  mentioned  give  such 
testimony  as  the  following  by  Hayes: 

Q,  Would  you  consider  a  car  perfectly 
safe  with  the  hanger  pin  out? 

A,  Well,  if  it  was  at  a  terminal,  I  would 
have  put  it  back  in  place;  if  not,  I  would 
have  it  go  on. 

But  they  also  testify  that  there  is  no 
danger  whatever  in  running  a  car  with  the 
hanger  pin  out  of  its  sockets;  from  which, 
and  from  the  testimony  of  other  inspectors 
examined  on  behalf  of  the  defendant,  we 
concluded  that  they  attached  no  importance 
to  a  defect  of  that  kind,  and  would  have 
had  it  remedied  at  a  terminal,  though  not 
elsewhere,  only  if  it  happened  to  be  entirely 
convenient.  In  this  same  connection  the 
brief  cf  the  defendant's  counsel  contains  the 
following:  "There  was  certainly  no  lack 
of  frankness  in  the  opinion  dealing  with  the 
opinions  of  the  inspectors.  They  were  dis- 
missed as  of  no  weight  or  bearing.  But  the 
court  did  not  refrain  from  parrying  their 
testimony,  saying  they  referred  solely  to  the 
locking  of  the  trucks  on  a  straight  track, 
while  the  accident  happened  on  a  curve. 
It  is  only  natural  that,  having  announced 
that  such  testimony  would  not  influence  the 
court,  there  should  be  inaccuracy  in  stating 
what  it  was  when  the  court  did  undertake 
to  deal  with  it.  Hence,  error  in  the  state- 
ment that  this  testimony  did  not  take  in  the 
case  of  locking  at  the  curve  is  not  surpris- 
ing. It  will  be  found  that  locking  at  a 
curve  is  pronounced  utterly  impossible,  by 
Pollock,  Fravor,  Gillau,  Ernst,  Cash,  Mc- 
Donald, Hayes."  The  opinions  of  the  wit- 
nesses named  were  disregarded  either  be- 
cause, as  appeared  from  their  own  state- 
ments, the  witnesses  were  utterly  without 
the  experience  or  qualifications  necessary  to 
entitle  their  opinions  to  consideration,  or 
because  of  the  intrinsic  weakness  of  the  tes- 
timony, or  for  both  causes. 

In  conclusion,  it  may  be  said  that  this 
court  is  restrained  by  the  obligations,  which 
are  inseparable  from  the  advantages,  of  its 
position,  from  attacking  the  motives  and 
conduct  of  counsel  engaged  in  the  discharge 
of  the  duties  which  they  owe  to  their  re- 
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epective  clients,  and  it  is,  no  doubt,  partly 
for  this  reason^  as  well  as  because  of  other 
and  obvious  considerations  of  justice  and 
propriety,  that  such  attacks  are  rarely  lev- 
eled at  the  court,  though  in  the  discharge  of 
its  duties  the  court  is  necessarily  brought 
into  close  relations  with  the  entire  bar,  and 
at  one  time  or  another  must  inflict  disap- 
pointment upon  .each  individual  member. 
The  brief  under  consideration  is  exceptional 
in  this  respect,  and  contains  charges  which 
are  equally  unfounded  and  unprovoked,  and 
which  cannot  be  reconciled  with  the  profes- 
sions of  respect  by  which  they  are  accom- 
panied. 

The  application  for  rehearing  is  denied. 


Mrs.  Belle  HILL,  Appt., 

V. 

BIG  CREEK  LUMBER  COMPANY, 
Limited. 

(108  La.  162.) 

•1.  W^lateve^  appltcatton  the  "fellow 
servant**  doctrine  may  have  under 
the  Jaw  of  T^ontstana,  it  cannot  be  given 
the  effect  of  defeating  recovery  against  the 
master  for  Injury  to  a  servant,  when  it  is 
shown  that  the  mill,  or  that  part  of  it  where 
the  casujilty  occurred,  was,  from  the  stand- 
point of  safety,  being  run  with  an  insuffi- 
cient force. 

2.  A  uiaater  must  be  held  responsthle, 
not  only  for  the  employment  of  competent 
persons  to  do  his  work,  but  also  for  failure 
to  employ  enough  of  them  to  do  it  safely, 
as  respects  others  employed,  at  all  times. 

23.  He  muMt  also  he  held  responsible 
for  snch  reasonably  constant  and 
stcnd>  supervision  of  his  workmen  that 
they  will  not  be  permitted  to  become  grossly 
and  criminally  negligent.  He  is  in  a  posi- 
tion to  exercise  that  supervision ;  no  other 
person  is. 

(March  3.  1902.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Civil  District  Court  for  the  Parish 
-of  Orleans  in  favor  of  defendant  in  an  ac- 
tion brought  to  recover  damages  for  the  al- 
leged negligent  killing  of  plaintiff's  hus- 
band.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Scarhorongh  Sc  Carver  and 
Solomon  Wolff  for  appellant. 

Messrs.  Hudson,  Potts,  A  Bernstein 
and  Boatner,  Dodds,  Sc  Boatner,  for  ap- 
pellee in  support  of  petition  for  rehearing: 

If  the  servant  injured  knows  that  the 
force  for  working  is  insufficient,  he  will  be 
held  to  have  assumed  the  risk,  and  assumed 
the  obligation  of  the  master  in  this  respect 
as  to  himself,  and^  if  injured  by  means  of 
such  delinquency,  lie  is  without  remedy. 

*Headnotes  by  Blanchard^  J. 

Note. — As  to  duty  of  master  to  employ  an 
adeqimte  number  of  servants,  see  cases  in  note 
to  Smith  V.  St.  Louis  &  S.  F.  B.  Co.  (Mo.)  48 
L.  R.  A.  392. 
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20  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  91; 
Booth  V.  Boston  d  A.  R.  Co.  73  N..Y.  38,  29 
Am.  Rep.  97 ;  Cheeney  v.  Ocean,  S.  8.  Co.  92 
Ga.  728,  19  S.  E.  33;  Skipp  v.  Eastern 
Counties  R.  Co.  9  Exch.  223;  Mad  River  d 
L.  E.  R.  Co.  V.  Barber,  6  Ohio  St.  541,  67 
Am.  Dec  312. 

The  six  men  were  a  sufficient  force  to  run 
the  machine. 

By  wliose  fault  was  Adam  Cosman  ab- 
sent? The  answer  inevitably  is,  Adam  Coa- 
nian's  fault.  By  whose  fault  were  his  co- 
workers not  notified  of  his  absence?  The 
answer  must  be,  by  his  own  fault. 

We  have  perfect  maxjhinery,  a  sufficient 
force  of  men,  all  skilled  and  all  understand- 
ing their  business,  all  familiar  with  the 
machine,  all  fully  knowing  the  dangers  at- 
tending its  operation,  all  aware  that  great 
care  was  necessary  to  safely  operate  it. 
One  of  this  sufficient  force,  in  violation  of 
his  duty,  absents  himself  without  notice; 
the  others  carelessly  failing  to  observe  his 
absence,  the  accident  caused  by  his  absence 
happens. 

The  master  is  i:ot  responsible  to  an  em- 
ployee for  the  fault  or  negligence  of  a  fel- 
low servant  in  the  same  line  of  employ- 
ment. 

Central  R.  Co.  v.  Keegan,  160  U.  S.  259, 
40  L.  ed.  418,  16  Sup.  Ct.  Rep.  269;  Pot- 
ter v.  A'eu?  York  C.  d  H.  R.  R,  Co.  136  N. 
Y.  77,  32  N.  E.  603. 

Blanchard,  J.,  delivered  the  opinion  of 

the  court: 

Plaintiff  sues  in  the  capacity  of  widow 
of  Greorge  B.  Hill,  deceased,  and  as  natural 
tutrix  of  her  minor  child,  Adolph  B.  Hill. 
She  claims  $12,500  damages  for  and  on  ac- 
count of  the  violent  death  of  her  husband 
in  the  sawmill  of  defendant  company,  where 
he  was  employed.  Twenty-five  hundred 
dollars  of  this  sum  she  claims  by  reason  off 
the  physical  and  mental  agony  and  paiu 
suffered  by  the  stricken  man  between  the 
time  of  the  casualty  and  his  death.  With 
regard  to  this,  the  evidence  shows  Hill  waa 
instantly  killed.  He  did  not  live  an  ap- 
preciable length  of  time  after  being  struck 
by  the  piece  of  lumber  which  caused  his 
death.  Damages  under  this  head  may, 
therefore,  be  eliminated  from  the  case.  The 
claim  for  the  remainder  of  the  amount  sued 
for  is  predicated  on  the  loss  she  has  sus- 
tained of  her  husband  and  the  child  of  its 
father.  The  petition  charges  the  cause  of 
Hill's  death  to  the  unsafe  and  dangerou:^ 
condition  of  the  mill  premises  and  of  the 
machinery  of  the  mill,  especially  pieces  or 
parts  of  the  machinery  called  "the  edger*' 
and  "the  convej'or,"  and  that  the  condition 
of  the  premises  and  of  the  machinery  was 
the  result  of  the  neglect  of  the  defendant. 
On  belialf  of  defendant,  this  is  denied  and 
it  is  asserted,  per  contra,  that  the  mill,  its 
machineiy,  and  equipment  were  in  good  or- 
der and  condition,  and  that  if  there  waa 
any  negligence  in  the  operation  of  the  ma- 
chinery at  tlie  time  of  Hill's  death,  it  was 
the  negligence  of  a  fellow  servant  for  which 
no    liability    attached    to     defendant.     The 
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<age  wa«  tried  before  the  judge, — a  jury  not 
having  been  asked  for.  All  the  evidence 
was  taken  under  commission.  The  trial 
judge  did  not  have  the  advantage  of  seeing 
and  hearing  the  witnesses.  There  was  judg- 
ment rejecting  plaintiff's  demand  yCind  she 
appeals. 

Ruling: — ^The  (XMitention  of  defendant  is 
that  Hill's  death  was  due  to  the  risks  inci- 
dent to  the  nature  of  his  employment,  and 
that  these  risks  were  well  known  to  and 
understood  by  him.  Plaintiff's  case  as  set 
forth  in  her  petition  is  confined  to  narrow 
limits, — ^negligence  of  the  master  in  per- 
mitting the  mill  and  its  machinery  to  be 
and  remain  in  an  unsafe  and  dangerous  con- 
dition. Defendant's  answer  broadens  its 
Boape  by  reference  to  the  operation  of  the 
machinery,  and,  in  this  connection,  plead- 
ing the  doctrine  of  negligence  of  a  fellow 
servant.  The  evidence  admitted  still  fur- 
ther broadens  its  scope.  Evidence  received 
\rithout  objection  makes  pleadings,  or 
rather  supplies  deficiencies  in  pleading. 
The  case;,  then,  to  be  judged  is  that  which 
the  evidence,  in  its  fullness,  discloses.  De- 
fendant's mill  is  one  of  large  capacity.  It 
-easily  averages  over  100,000  feet  of  lum- 
ber per  day.  It  is  a  modern  sawmill,  well 
equipped  with  improved  machinery,  and 
all  the  testimony  negatives  plaintiff's  aver- 
ment of  tJhe  unsafe  and  dangerous  condition 
of  things  in  and  about  the  mill,  or  any  of 
its  appliances,  or  appurtenances.  There 
was  no  neglect  of  the  master  in  this  respect. 
For  sawing  logs  this  mill  operated  both  a 
large  circular  saw  and  a  gang  saw.  The 
logs  entered  the  mill  from  the  east  and 
their  progress  was  westward  through  the 
mill,  coming  out  on  the  west  side  in  the 
form  of  finished  product  of  lumber.  Look- 
ing in  the  direction  towards  which  the 
logs  were  moving,  the  circular  saw  was  on 
the  left,  the  gang  saw  on  the  right.  What 
are  called  "live  rollers"  convey^  the  lum- 
lier  forward  from  the  saws  to  what  is  called 
•'the  edger."  The  edger  is  a  table  about  8 
feet  long  by  about  6  feet  wide,  through 
which  projected  seven  smaller  circular  saws. 
It  was  situated  westward  of  the  large  cir- 
nilar  saw  and  the  gang  saw,  and  midway 
between  the  two, — that  is  to  say,  a  line 
drawn  from  the  center  of  the  edger  east- 
'•rard  would  be  equally  distant  from  the  cir- 
cular saw  and  the  gang  saw  in  passing 
them.  But  the  gang  saw  was  nearer  the 
e»l<?pr.  The  live  rollers  that  were  appur- 
tenant to  the  gang  saw  conveyed  the  lumber 
fa\red  by  it  to  the  right  side*  of  the  edger, 
those  appurtenant  to  the  circular  saw  con- 
veyed the  lumber  sawed  by  it  to  the  left  of 
the  edger.  The  purpose  of  the  edger  was 
to  further  manipulate  the  lumber,  now  in 
the  form  of  planks,  and  advance  it  towards 
the  stage  of  the  finished  product,  w^hich 
^tage  was  not  to  be  attained  until  it  had 
^ne  through  still  other  machines  located 
«.'estward  from  the  edger.  The  edger  is  a 
dangerous  machine, — perhaps  the  most  dan- 
gerous to  be  found  in  and  about  a  modern 
sawmill.  Three  of  the  small  circular  saws 
of  the  edger  were  on  the  right,  and  manipu- 
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lated  the  lumber  that  came  from  the  gang 
saw.  The  other  four  saws  were  on  the  left 
and  dealt  with  the  lumber  that  came  from 
the  large  circular  saw.  The  edger  crew  in 
front  of  that  machine  consisted  of  six  men, 
— ^three  who  fed  lumber  to  the  three  circu- 
lar saws  located  on  the  right  side  of  the 
edger,  and  three  who  fed  lumber  to  the  four 
saws  located  on  the  left  of  that  instrument. 
Those  on  the  left  were  John  P.  Ck>sman,  Joe 
Cosman  and  George  B.  Hill,  the  deceased. 
Joe  Cosman  was  not  present  when  the  ac- 
cident occurred.  He  stepped  aside  for  a  few 
minutes.  His  absence  has  no  bearing  on 
the  case.  Those  working  as  feeders  at  the 
front  of  the  edger  could  see  only  the  upper 
half  of  the  bodies  of  those  working  behind 
the  edger.  Those  working  immediately  be- 
hind the  edger  were  William  WiUett  and 
Oliver  Cobb,  and  still  further  back,  having 
charge  of  the  transfer  table  and  chain  con- 
veyor, was  Adam  Cosman.  As  the  lumber 
came  from  the  edger  it  was  received  on  live 
rollers  and  conducted  to  the  transfer  table 
and  conveyor,  tl^  latter  conveying  it  north- 
ward to  the  trimmer,  which  was  a  machine 
for  its  still  further  manipulation.  William 
Willett  and  Oliver  Cobb  (sometimes  re- 
ferred to  in  the  evidence  as  Alvin  Cobb) 
w^ere  called  "the  strippers."  That  is  to 
say,  their  immediate  duty  was  to  catch  the 
strips  cut  from  the  lumber  by  the  edger, 
and  adjust  the  lumber  straight  on  the  rol- 
lers that  were  moving  it  out  of  the  way  and 
towards  the  transfer  table.  Adam  Cosman 
stood  at  the  transfer  table,  and  it  was  hia 
duty  to  keep  the  lumber  moving  on  the 
transfer  chains  or  conveyor  from  the  trans- 
fer table  to  the  trimmers,  where  it  was 
received  and  fed  to,  or  put  through,  the 
trimmers  by  the  two  other  men,  to  wit,  Jno. 
Bell  and  Jno.  McClui*e.  It  was  also  Adam 
Cosman's  duty  to  look  after  and  keep  the 
transfer  table  and  conveyor  free  from  stray 
strips  that  mie^ht  lead  to  the  obstruction  of 
those  parts  of  the  machinery  of  the  mill. 
If  the  live  rollers  back  of  the  edger,  or  the 
transfer  table  back  of  the  rollers,  were  per- 
mitted to  clog  by  the  lumber  or  strips  fail- 
ing to  move  on  by  not  being  properly  ad- 
justed and  kept  straight  upon  die  same,  im- 
minent and  great  danger  to  those  feeding 
the  edger  in  front  would  result.  It  was  es- 
pecially Adam  Cosman's  duty  to  see  that 
there  was  no  clogging  of  lumber  upon  the 
transfer  table  and  conveyor.  About  11 
o'clock  of  the  day  of  the  casualty,  Jno.  P. 
Cosman  and  Hill,  working  in  front  of  the 
edger,  had  fed  to  the  latter  a  plank  from 
the  large  circular  saw.  This  plank  was  20 
feet  long  and  2  inches  thick.  It  had  gone 
through  the  edger  except  about  2  feet  of  the 
rear  end  of  the  plank.  Hill  had  then,  it 
seems,  turned  his  face  towards  the  large 
circular  saw,  presumably  to  receive  another 
piece  of  lumber  coming  from  that  direction 
to  be  fed  to  the  edger.  Just  then  the  front 
end  of  the  heavy  plank,  still  in  the  edger 
and  not  yet  through  it,  came  in  contact 
with  a  jam,  a  clog  of  lumber,  upon  the 
transfer  table  and  conveyor.  That  stopped 
its  progress,  the  plank  turned  a  little  and 
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raised,  the  teeth  of  the  small  circular  sawa 
forming  the  edger,  coming  up  through  the 
table  and  revolving  with  incredible  swift- 
ness and  power  in  the  direction  whence 
came  the  lumber,  seized  the  plank  and 
hurled  it  with  great  force  back,  out  of  the 
edger,  towards  its  front,  striking  Hill  about 
the  waist  and  instantly  crushing  the  life 
out  of  him.  So  great  was  the  force  with 
which  the  plank  was  hurled  back  that  the 
pressure  rollers,  which  held  the  lumber 
down,  coming  in  contact  with  it  immediate- 
ly back  of  the  small  circular  saws  on  the 
edger,  were  raised  and  the  plank  shot  back 
in  spite  of  them.  There  is  some  testimony 
to  the  effect  that  the  rope  controlling  the 
lever,  which  operated  the  pressure  roller  on 
his  side  of  the  edger,  was  seized  by  Jno.  P. 
Cosman  at  that  moment  and  pulled,  and 
that  by  this  means  the  roller  waa  raised, 
permitting  the  saws  to  hurl  the  plank  back, 
destroying  Hill.  But  the  preponderance  of 
evidence  i&  that  Jno.  P.  Cosman  did  not 
raise  the  roller,  which  seems  to  have  re- 
quired considerable  effort, •though  he  did 
seize  the  rope  as  an  aid  in  vaulting  upon  a 
platform  to  the  left  of  the  edger,  in  the  en- 
deavor, which  he  successfully  made,  to  get 
out  of  the  way  of  the  plank.  He  saw  Sie 
trouble,  instantly  realized  the  danger,  and 
sprang  to  a  place  of  safety.  But  he  swears 
he  did  not  raise  the  pressure  roller.  Hill, 
with  his  face  turned  back  looking  for  an- 
other piece  of  lumber  to  feed  to  the  edger, 
pursuing  the  line  of  his  duty,  did  not  see 
the  danger,  and  while  he  may  have  heard 
the  outcry  which  Jno.  P.  Cosman  gave  as 
he  spraif^,  it  was  too  late;  the  heavy  plank 
was  already  upon  him.  Adam  Cosman, 
whose  place  was  upon  or  at  the  transfer 
table,  as  we  have  seen,  to  keep  it  and'  the 
conveyor  clean,  had  left  his  post  and  gone 
off  somewhere,  and  within  a  few  minutes 
after  his  departure  the  clogging  of  the  lum- 
ber took  place,  resulting  in  Hill's  death  as 
described. 

We  are  asked  to  hold  that  Hill,  thus  done 
to  death  in  the  discharge  of  his  duty,  had 
assumed  as  a  risk  of  his  employment  that 
the  live  rollers,  the  transfer  table  and  con- 
veyor back  of  the  edger  would  be  kept  un- 
obstructed, would  not  be  permitted  to  clog 
with  lumber.  In  other  words,  that  he  had 
assumed  afl  a  risk  of  his  employment  all 
the  dangers  incident  to  the  operations  and 
conduct  of  those  stationed  by  the  master  at 
the  rear  of  the  edger.  We  cannot  do  so. 
The  evidence  shows  that  the  three  men, 
Willett,  Cobb  and  Adam  Cosman,  were 
needed,  each  of  them,  all  the  time  in  the 
work  back  of  the  edger;  no  one  of  them 
could  safely  be  spared  even  for  a  few 
minutes  from  his  post.  Especially  was  this 
true  of  Adam  Cosman.  He  was  the  only 
man  at  the  transfer  table.  He  worked  be- 
hind Willett  and  Cobb.  They  were  up 
nearer  the  edger,  looking  towards  it,  catch- 
ing the  strips  coming  rapidly  from  the 
edger  and  adjusting  the  lumber  coming  from 
it  straight  upon  the  live  rollers  leading  to 
the  transfer  table.  Adam  Cosman  (or  some 
man  in  his  place  when  he  stepped  aside  for 
58  L.  R.  A. 


any  purpose)  was  needed  all  the  time  back 
at  the  transfer  table  to  keep  things  straight 
and  moving  there.     If  he  left,  even  for  a 
very  few  minutes,  danger  to  those  feeding 
the  edger  immediately  stalked    forth.    The 
master  knew  this;  it  was  his  (the  master's) 
duty  to  have  an  extra  man  in  attendance  at 
a  post  so  dangerous,  to  keep  watch  on  the 
situation,  and  immediately  to  step  forward 
and  take  the  place  of  either  of  the  work- 
men, Willett,  Cobb  or  Adam  0)9man,  who 
might  step  aside  to  answer  a  call  of  nature, 
or  for  any  other  purpose.     The  master  did 
not  have  such  a  man.     The  mill,  therefore, 
or  that  part  of  it,  was,  from  the  standpoint 
of  safety,  being  run    with    an    insufficient 
force.    This  was  negligence   and   the   mas- 
ter's liability  results.     Wood,    Mast.    &    S. 
§§  394,  3396.     Whatever    application    "the 
fellow  servant's  doctrine"  may  have  under 
the  law  of  Louisiana,  it  cannot  have  the  ef- 
fect, under  the  circumstances  of  this  case, 
of  defeating  plaintiff's  recovery.     A  master 
must  be  held  responsible,  not  only  for  the 
employment  of  competent  persons  to  do  his 
work,  but  also  for  the  failure    to    employ 
enough  of  them  to  do  it  safely,  as  rej^peets 
others  employed,  at    all    times.     1    Bailey, 
Personal    Injuries    relating    to    Master    '& 
Servant,  §§  471,  982  et  seq.;  Id.  §  1562.  He 
mus€  also  be  held  responsible  for  such  rea- 
sonable, constant,  and    steady    biipervision 
of  them  that  they  will  not  be  permitted  to 
become  grossly  or  criminally  negligent.  He 
is  in  a  position  to  exercise  that  supervision. 
No  other  person  is.     See  Lucey  v.  Hannibal 
Oil  Co,   129  Mo.   32,   31   S.   W.    340.     Hill 
working  in  front  of  the  edger,  had  a  right 
to  assume  that  his  safety    would    be    ade- 
quately looked  after  in  the  operations  «;oing 
on  behind  the  edger.     He  had  a  right  t/>  as- 
sume he  would  he  taken  care  of  in  respect 
to  danger  from  that  quarter.     Undoubt«ily, 
it  was  gross  if  not  criminal  negligence  in 
Adam  Cosman  vacating  his    post    without 
warning  and  going  off,  thus  permitting  the 
lumber    to    clog    and    cause    the    accident. 
But  this  negligence  of  a  fellow  servant,  even 
from  the  standpoint  of  the  advocates  of  that 
doctrine,   cannot  operate  to  discharge   the 
master  from  liability  where  it  appears,  as 
here,    that    the    n^ligence    of    the    master 
caused  or  contributed    to    the    injury    and 
death  of  the  servant.    This  is  the  doctrine 
of  iheSiucke  Ca^e,  50  La.  Ann.  172,  23  So. 
342,  and  it  is  supported  by  the  text  writers 
and  the  authorities    generally.     See  Tourn-s 
V.   Vickaburg,  8.  d  P.  R.  Co.  37  La.  Ann. 
630,  55  Am.  Rep.  508;  Bailey,  Personal  In- 
juries relating  to  Master  &  Servant,  p.  439, 
§§  982  et  seq.;  Maupin  v.  Texas  d  P.  R.  Co, 
40  C.  C.  A.  234,  99  Fed.  49.     It  will  not  do 
for  defendant  corporation  to  arffue,  it  had 
enough  men  behind  the  edger  to  do  the  work 
there.     It  was  its  duty  to  have  had  a  suf- 
ficient number  of  men  there,  not  only  to  do 
the  work,  but  do  it  with  safety  to  those 
working     in  front  of  the  edger.     If  Adam 
Cosman  coidd  not  leave  his   post  for    five 
minutes  without  danger  and  death  attend- 
ing on  his  absence,  the  master  should  have 
provided  against  that    contingency.    Th<ere 
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should  have  been  an  extra  man  there  for 
just  such  purpose.  Defendant's  oounsel,  in 
their  brief,  claim  there  was  an  extra  man 
employed  to  attend  momentarily  to  the 
(laties  of  an  employee '  having  occasion  to 
absent  himself  for  awhile.  But  this  is  er- 
ror. There  was  no  such  extra  man.  One 
of  the  witnesses  (Jno.  P.  Cosman)  speaks 
of  a  "floor  manager,"  but  not  in  the  sense 
of  an  extra  hand.  The  floor  manager  is  he 
in  charge  of  the  operations  of  that  particu- 
lar floor  of  the  mill.  The  same  witness 
says  it  was  "usual  for  the  floor  man  to 
come  and  help  when  we  are  cutting  long 
timber,  but  not  when  we  are  cutting  short 
logs."  The  "floor  man,"  then,  was  not  an 
extra  hand  hired  to  fill  temporary  posts  va- 
cated by  a  laborer,  doing  work  attendant 
with  danger  to  others  if  left  undone,  step- 
ping aside  for  a  few  minutes.  It  is  abund- 
antly shown  that  if  Adam  Cosman  had  re- 
mained at  his  post,  or  any  other  man  had 
been  there  to  take  his  place  when  he  left, 
the  trouble  would  not  have  occurred.  It  is 
also  shown  that  all  the  men  employed  were 
necessary  to  do  the  work, — that  is  to  say, 
each  man  had  his  hands  full  to  do  his  own 
work,  and  no  time  to  look  after  the  duties 
of  others  who  stepped  aside,  though  it  is 
said  by  some  of  the  witnesses  that  when 
an  employee  stepped  aside  it  was  the  duty 
of  those  working  with  him  to  keep  his  work 
going.  The  witness  Coates,  speaking  of 
the  work  at  the  mill  was  asked: 

Q.  Each  man  there  at  the  mill  has  his 
position  and  it  is  required  of  him  to  stay 
there  and  discharge  his  duties? 

A.  Yes,  sir. 

Q.  Do  you  keep  any  more  laborers  in  that 
mill  than  is  necessaiy  to  run  it? 

A,  Just  the  right  number. 

Q.  Does  it  not  keep  everybody  busy  to 
keep  it  running? 

A.  Yes,  air. 

Q.  If  every  man  attends  to  his  own  busi- 
ness, if  he  goes  to  any  one's  work,  his  work 
will  get  behind? 

A,  Yes,  sir. 

Q.  When  everything  is  operating,  no  man 
has  any  authority  to  leave  his  place  to  go 
and  do  anything  else? 

A.  No,  sir,  his  duty  is  to  be  at  his  place, 
unless  he  is  called  away  by  someone. 

Another  witness,  Jno.  Bell,  testified  that 
the  accident  occurred  because  they  (the  mill 
owners)  did  not  have  a  man  to  keep  the 
transfer  table  clear.  He  was  ofl"  at  the 
time.  Xo  suggestion  that  an  extra  man 
wag  employed  to  fill  such  temporary  va- 
^•ancies.  Indeed,  all  the  witnesses  testify 
That  the  accident  was  occasioned  because  of 
the  clogging  of  the  lumber  on  the  transfer 
table,  and  that  it  clogged  because  of  the 
fact  there  was  no  one  at  the  time,  at  the 
table,  to  keep  it  clear.  W.  A.  Shields  was 
foreman  of  defendant's  mill  and  in  charge 
of  all  the  work  there.  He  testified  for  de- 
fendant. He  speaks  of  "an  extra  maw" 
working  behind  the  edger,  but  on  cross-ex- 
amination, asked  who  this  extra  man  was, 
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said  he  had  heard  it  was  Adam  Cosman. 
Defendant's  position,  however,  is  that  Adam 
Cosman  was  not  an  extra  man,  but  regular- 
ly employed  behind  the  edger,  doing  duty 
constantly  there  that  day.  The  foreman, 
whose  business  it  was  to  know,  did  not 
know  this,  and  all  he  knew  about  an  extra 
man  was  that  he  had  heard  Adam  Cosman 
was  such  extra  man.  The  only  conclusion 
to  be  reached  from  the  evidence  is  there  was 
no  extra  man  on  duty  to  take  Cosman's 
place  when  he  left,  and  that  Willett  and 
Cobb,  wlio  were  working  nearest  him,  were 
absorbed  in  their  own  duties  which  required 
them  to  look  away  from  where  Adam  Cos- 
man  was  stationed.  It  is  not  even  shown 
they  knew  he  was  gone.  Adam  Cosman, 
himself,  was  not  put  on  the  stand,  nor  did 
defendant  account  for  his  ab:?ence  as  a  wit- 
ness. He  had  been  their  employee,  and 
presumably  was  when  the  evidence  was 
taken.  He  knew  more  about  his  own  ab- 
sence from  his  post  that  day,  the  reason  for 
it,  how  long  he  Jiad  been  gom*,  otc,  than 
anyone  else.  Yet  he  was  not  called  to  tes- 
tify. His  two  brothers  wore,  as  wore  others 
employed  in  that  part  of  tlie  mill  the  day 
of  the  accident.  All  tlie  testimony  relating 
to  the  accident,  given  in  the  case,  is  from 
men  who  were  tlien  and  are  now  employees 
of  defendant.  Necessarily,  plaintiff  had  to 
go  into  the  mill,  itself,  for  witnesses. 

For  the  reasons  assi<Tned  it  is  ordered 
that  the  judgment  appailed  from  he  an- 
nulledy  avoided,  and  reversed^  and  it  is  now 
adjudged  and  decreed  that  plaintiff  do  have 
and  recover  of  defendant  the  sum  of  $5,000, 
with  legal  interest  from  judicial  demand, 
together  with  costs  of  both  courts. 

Petition  for  rehearing  denied  June  23, 
1902. 


GRIGSBY    C0XSTRi:rT10X    COMPANY, 
Appt., 

V. 

J.  w.  free:^ian  it  al. 

(108  La.  435.) 

•1.  A  taxpayer  "»vUo  liaii  been  twice 
req\ieMte«l  1>y  the  anneMaor  to  fiirnlMb 
a  llMt  of  his  property  for  aBses.smeiit  is  bj 

•IleadnotPS  by  Provostt,  J. 


Note. — As  to  place  of  taxation  of  personal 
property  Kouernlly.  see,  In  this  series.  Com.  v. 
American  Inedginj?  Co.  (Pa.)  1  L.  R.  A.  237, 
and  intlc;  Liverpool  &  L.  &  G.  Ins.  Co.  v.  Board 
of  Assessors  (La.)  16  L.  R.  A.  5G  ;  and  Buck 
V.  Miller  (Ind.)   37  L.  R.  A.  3.S4. 

As  to  rlplit  to  tax  sheep  temporarily  grazing 
In  stnie,  see  Kelley  v.  Kliodes  (Wyo.)  39  L.  R. 
A.  51)4. 

As  to  situs  of  rolling  stock  of  railroad  com- 
panies for  purpose  of  taxation,  see  Atlantic  & 
P.  R.  Co.  V.  Losuonr  (Ariz.)  1  L.  R.  A.  244  ; 
Bain  V.  Richmond  &  D.  R.  Co.  (N.  C.)  8  L.  B. 
A.  209.  and  note;  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  V.  Backus  (Ind.)  18  L.  R.  A.  729;  Union 
Refrigerator  Transit  C^o.  v.  Lynch  (Utah)  48 
L.  R.  A.  790;  and  Hall  v.  American  Refrigera- 
tor Transit  Co.  (Colo.)  56  L.  B,  A.  89. 
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express  provision  of  tbe  revenue  law  es- 
topped from  thereafter  contesting^  the  cor- 
rectness of  the  list  of  property  made  by  the 
assessor  as  best  he  could. 

2.  BladcMmitli  tool*  and  coinint«iiary 
ntore  NToodii  kept  by  a  corporation  as  part 
of,  or  in  connection  with,  an  outfit  for  doing 
construction  work,  are  liable  to  taxation. 

8.  A  brtdffe  tax  levied  under  antlior- 
Ity  of  the  Conatltiitton  on  all  the  prop- 
erty generally  in  a  ward  is  not  a  local  as- 
6Pf<sment,  even  though  for  the  imposition  of 
it  a  vote  of  the  taxpayers  of  the  ward  is 
required. 

4.  It  In  not  double  taxation,  within  the 
constitutional  prohibition,  to  tax  the  same 
thing  in  two  Jurisdictions^  where  each  has  a 
right  to  tax  it. 

6.  Tlie  prohibition  of  onr  revenne  law 
against  taxing  property  twice  in  the  same 
year  does  not  apply  to  taxation  In  another 
state. 

6.  What  deisrree  of  permanency  the 
preMence  of  property  i^ltliln  the  ta.v- 
Iniip  Jurliidlctlon  ntnat  have,  before  the 
property  can  be  said  to  be  no  longer  in  tran- 
aitUt  and  therefore  to  be  liable  to  taxation. 
Is  more  a  question  of  fact  than  of  law.  In 
this  case  a  contractor's  outfit,  consisting  of 
mules,  scrapers,  etc.,  brought  here  from  an- 
other stuie  to  be  used  In  the  construction  of 
a  railroad  bed,  on  which  work  it  was  likely 
to  be  occupied  for  several  months,  at  least, 
la  held  to  be  taxable. 

(April  28,  1902.) 


APPEAL  by  complainant  from  a  judg- 
ment of  the  Judicial  District  Court  for 
the  Parish  of  Natchitoches  in  favor  of  de- 
fendants in  a  suit  brought  to  enjoin  the 
seizure  of  certain  mules  for  the  payment  of 
a  tax.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jack  Sc  Fleming,  for  appel- 
lant: 

There  is  no  such  assessment  of  property 
as  is  contemplated  by  law,  when  it  ia  not 
assessed  to  the  owner,  and  is  confusedly  as- 
sessed with  other  property. 

McWilluims  V.  Michel,  43  La.  Ann.  989, 
10  So.  11;  Person  v.  O'Xcal,  32  La.  Ann. 
228;  Workingmen's  Bank  v.  Lannes,  30  La. 
Ann.  871;  Savage  v.  Williams,  15  La.  Ann. 
252;  Mavor  v.  Armani,  14  La.  Ann.  178. 

Commissary  stores  which  are  procured 
and  used  by  a  railroad  construction  com- 
pany and  its  subcontractors  for  their  own 
exclusive  consumption,  and  not  for  sale  to 
the  public,  are  not  "merchandise"  or  stock 
in  trade  as  contemplated  in  §  1  of  act  170 
of  the  Acts  of  1898,  and  are  not  subject  to 
taxation  aa  such. 

Property  of  one  person  cannot  be  sold 
confusedly  with  that  of  others,  where  there 
is  no  privity  of  estate  between  the  parties. 
One  person's  property  cannot  be  sold  to  pay 
the  debt  of  another. 

Howcott  V.  Fifth  Louisiana  Levee  Dist. 
46  T^.  Ann.  322,  14  So.  848. 

Messrs.  Chaplin,  Breaseale,  Sc  Chap- 
lin, W.  A.  Wilkinson,  Walter  Gnion, 
and  I<ewis  Gnion  for  appellees. 
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ProTosty,  J.,  delivered  the  opinion  of 
the  court: 

By  §  1  of  act  170  of  1898  (the  revenue 
law  of  the  state)  it  is  provided  that  taxes 
are  levied  "on  all  property  situated  within 
the  state  of  Louisiana  except  such  as  is  ex- 
pressly exempted  from  taxation  by  law," 
and  that  "the  teruT  'property,'  as  herein 
used,  means  and  includes  ...  all  mov- 
able and  immovable,  corporeal  and  incor- 
poreal articles  or  things  of  value  owned  and 
held  and  controlled  within  the  state  of 
Louisiana  by  any  person  whatsoever."  By 
§  7  of  til e  same  act  it  is  made  the  duty  of 
the  assessors  "to  put  upon  the  assessment 
list  all  property  subject  to  ta-xation  within 
their  respective  districts  or  parishes."  By 
§  12  of  the  some  act,  property  omitted  from 
the  assessment  roll  must  be  assessed  on  a 
separate  roll.  By  §  14  it  is  made  the  duty 
of  every  taxpayer  to  fill  out  a  list  of  a  pre- 
scribed form,  and  to  make  oath  to  same, 
and  to  return  same  to  the  assessor  before 
the  1st  day  of  May  of  each  year;  and  it  is 
provided  that  "any  refusal  neglect,  or  fail- 
ure from  any  cause  whatsoever  to  conijily 
with  this  provision  of  this  act,  shall  act  as 
estopping  the  taxpayer  from  contesting  the 
correctness  of  the  assessment  list  filed  by 
the  a-ssossor."  By  §  19  it  is  provided,  that, 
in  case  the  taxpayer  fails  or  refuses  to  fur- 
nish said  \Ut  of  his  property  within  tlio 
time  prescribed,  the  assessor  "shall  himself 
fill  out  said  list  from  tlie  best  information 
he  can  obtain."  In  making  his  assessment 
for  the  year  1901  the  assessor  of  the  pa^i^ll 
of  Natchitoches  called  upon  the  plaintifT's 
agent  to  furnish,  as  required  by  law.  a  list 
of  its  property  situated  in  the  parish  and 
subject  to  tiixation.  The  plaintiff  is  a 
Texas  corporation,  having  its  domicil  at 
Dallas,  Texas.  It  operates  in  that  state 
and  in  adjoining  states  in  the  con^ti-uction 
of  dams,  dikes,  levees,  railroad  beds,  and 
other  earth  work,  and  for  that  purpose  has 
outfits,  consisting  of  mules,  scrapers,  \\*n^'- 
ons,  conmiissary  store  goods,  tents,  etc., 
which  it  sends  to  the  places  where  work  id 
to  be  done.  At  the  time  when  its  agent  was 
thus  called  upon  by  Uie  assessor,  plaintiiT 
was  doing  grading  work  for  the  Texas  & 
Pacific  Railroad  in  the  parish  of  Natchi- 
toches, and  Uie  property  sought  to  be  as- 
sessed was  a  construction  outfit  and  other 
movables  necessary  or  convenient  in  the  do- 
ing of  that  work.  The  agent  questi<>ne*l 
whether  said  property  was  liable  to  taxa- 
tion in  Louisiana,  and  asked  for  time  to 
consult  counsel.  A  second  attempt  was 
made  to  get  from  the  agent  a  list  of  the 
property  of  plaintiff,  and,  this  second  at- 
tempt proving  equally  fruitless,  the  as- 
sessor, as  required  by  law,  made  out  a  list 
of  the  property  as  best  he  could,  and  put 
same  on  his  roll.  Plaintiff  failing  to  pay 
the  tax  thus  assessed,  the  tax  collector  pi-o- 
ceeded  to  enforce  payment  by  seizure  of 
some  of  the  mules  assessed,  and  plaintiff 
brought  this  suit,  enjoining  the  seizure. 

We  shall  consider  only  the  grounds  in- 
sisted on  in  the  brief,  and  shall  take  them 
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up  in  the  order  in  which  they  are  presented 
in  the  brief: 

1.  Th&t  the  assessment  includes  property 
not  belonging  to  plaintifT,  and  for  the  taxes 
on  which  plaintiff  is  not  responsible:  Suf- 
fice to  say  that  plaintiff,  having  been  called 
upon  by  the  assessor  to  furnish  a  list  of  its 
property,  and  having  failed  to  do  so,  is, 
by  the  express  terms  of  the  revenue  act  (§ 
14),  "estopped  from  contesting  the  correct- 
ness of  the  assessment  list  filed  by  the  as- 
sessor." 

2.  That  the  blacksmith  tools,  etc.,  and  the 
merchandise  were  exempt  from  taxation: 
The  goods  in  a  commissary  store  are  prop- 
erty, and  as  such  are  liable  to  taxation; 
and  so  are  tools,  etc.,  of  a  blacksmith,  un- 
less they  are  the  tools  by  which  the  tax- 
payer earns  his  living,  which  these  are  not. 

3.  That  a  part  of  the  taxes  demanded, 
namely,  the  bridge  ward  tax,  is  not  a  tax, 
properly  speaking,  but  a  local  assessment, 
and  that  plaintiff's  property,  not  sharing 
in  the  benefits  of  this  assessment,  cannot 
be  made  to  pay  same.  The  essentially  char- 
acteristic feature  of  a  local  assessment  is 
that  it  is  levied  on  particularized  property, 
and  not  on  property  generally.  Charnock 
V.  Fordoche  d  G.  T.  Special  Levee  Dist.  Co. 
38  La,  Ann.  327.  This  feature  is  the  corol- 
lary of  w^hat  in  theory,  if  not  in  actual 
practice,  is  the  fundamental  principle  of 
the  law  of  local  assessment, — ^that  the  tax 
should  be  levied  on  each  particular  piece  of 
property  in  proportion  to  the  benefit  it  is 
to  derive  (not  supposedly,  only,  but  actu- 
ally) from  the  expenditure  of  the  avails  of 
the  tax-  Norwood  v.  Baker,  172  U.  S.  209, 
43  L.  ed.  443,  19  Sup.  Ct.  Rep.  187.  The 
mere  localness  of  the  tax  is  not  necessarily 
a  distinguishing  feature.  Nor  is  tlie  fact 
that  the  tax  was  imposed  only  after  consul- 
tation of  the  taxi>ayers.  Consultation  of 
the  taxpayers  might  have  been  dispensed 
with  by  the  framers  of  the  Constitution  in 
authorizing  the  imposition  of  the  tax;  and, 
on  the  other  hand,  local  assessments  may 
be,  and  every  day  are,  levied  without  con- 
sultation of  the  contributors.  As  this  tax, 
though  local,  is  levied  on  property  gener- 
ally, and  irrespective  of  special  benefit,  we 
conclude  that  it  is  not  a  local  assessment. 

4.  We  find  it  difficult  to  reduce  this 
ground  to  any  single  proposition;  or,  in 
fact,  to  be  positive  exactly  what  the  conten- 
tion is;  so  that  we  prefer  to  transcribe  here 
the  statement  of  it  as  found  in  the  brief. 
This  statement  is  aa  follows:  "We  now 
contend  that  the  exaction  of  these  taxes, 
under  the  peculiar  facts  and  circumstajices 
of  this  case,  would  be  in  violation  of  tlie 
spirit  of  the  law,  in  that  it  would  operate 
a  double  taxation  upon  the  plaintiff's  prop- 
erty. It  is  disclosed  by  the  record  that 
this  identical  property,  then  situated  in 
Gregj^  county,  Texas,  was  duly  assessed  to 
this  company  in  January,  1901,  and  that  it 
was  not  removed  from  that  place  to  this 
parish  until  the  latter  part  of  April  of  that 
year,  and  then  only  for  the  purpose  of  do- 
ing certain  temporary  work  in  the  parish 
of  Natchitoches,  and  was  not  assessed  until 
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the  24th  of  June  of  that  year.  Southern 
Ina,  Co.  V.  Board  of  Assessors ^  49  La,  Ann. 
401,  21  So.  913.  It  is  further  shown  with 
reasonable  certainty  that  this  tax  so  as- 
sessed in  Texas  has  been  subsequently  paid 
and  discharged.  Now,  whilst  it  is  a  gen- 
eral rule,  both  here  and  elsewhere,  that  per- 
sonal property  is  liable  to  be  taxed  wher- 
ever it  may  be  situated  (by  which  is  meant 
that  the  situs,  rather  than  the  domicil,  con- 
trols in  such  cases ) ,  yet  the  question  in  this 
case  is  whether  this  property,  under  the 
circumstances  of  the  case,  had  any  such 
situs,  and,  if  so,  whether  it  is  to  be  freed 
from  taxation  here  by  reason  of  its  prior 
assessment  in  the  state  of  Texas.  ^  We  know 
of  no  adjudicated  case  in  this  state  in  which 
this  question  has  been  presented,  and  it  oc- 
curs to  us  that  under  the  spirit  of  the  law, 
at  least,  this  property  should  not  be  held 
liable.  Section  7  of  act  170  of  the  Acts  of 
1898  places  the  nonresident,  in  such  mat- 
ters, precisely  on  the  same  footing  with  that 
of  the  residents  of  the  state.  His  burden 
is  not  made  heavier  than  that  of  the  citi- 
zen, and,  inasmuch  as  no  citizen  could  be 
held  liable  for  double  taxation  in  this  state, 
there  is  no  i-eason  why  the  nonresident 
should  be  made  to  pay  a  double  tax, — one 
in  his  own  state,  and  the  other  here.  The 
words  of  the  section  in  this  regard  are: 
'No  property  shall  be  taxed  twice  in  the 
same  year,*  and  it  is  clear,  therefore,  that 
double  taxes  could  not  be  collected  in  this 
state  from  eitiier  a  resident  or  a  nonresi- 
dent in  the  same  year.  What  difference, 
therefore,  does  it  make,  in  the  intendment 
of  the  law,  whether  this  double  taxation 
should  be  brought  about  by  an  assessment 
in  Texas,  and  also  by  an  assessment  heret 
To  say  the  least,  it  would  operate  a  hard- 
ship on  the  nonresident  which  the  resident 
could  never  be  required  to  undergo.  Be- 
sides this,  it  is  sought  to  tax  the  nonresi- 
dent for  the  whole  year,  when  in  point  of 
fact  his  property  had  only  been  within  the 
jurisdiction  of  the  state  and  parish  about 
two  months  when  the  assessment  was  made, 
on  the  24th  of  June,  1901,  and  about  six 
months  when  it  was  seized  by  tlie  sheriff. 
The  supreme  court,  in  State  ex  rel.  Mechan- 
ics* &  T.  Ins.  Co.  V.  Board  of  Assessors,  47 
La.  Ann.  1544,  18  So.  619,  whilst  indorsing 
the  doctrine  that  the  actual  situs  of  per- 
sonal property  determines  the  state  in 
which  same  is  taxable,  further  says:  'But 
it  has  never  been  decided  that  tangible  per- 
sonal property  could  not  be  assessed  at  the 
owner's  domicil,  notwithstanding  its  actual 
situs  was  abroad,  in  some  otlier  stixte  or 
country.'  It  would  seem  from  this  that,  ac- 
cording to  the  opinion  of  the  court,  that  if 
the  property  had  been  assessed  at  the  place 
of  the  owner's  domicil,  where  its  situs  then 
was,  that  this  assessment  would  govern, 
and  bax  another  assessment  in  another 
state."  If  by  this  is  meant  that  a  state 
cannot  tax  property  that  has  been  taxed 
once  already  in  the  same  year  in  another 
state,  the  contention  is  not  sustainable.  In 
the  case  of  Coe  v.  Errol,  116  U.  S.  524,  29 
L.  ed.  718,  6  Sup.  Ct.  Rep.  477,  the  Supreme 
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Court  of  the  United  States  said:  "If  the 
owner  of  personal  property  within  a  state 
resides  in  another  state^  which  taxes  him 
for  that  property  as  part  of  his  general  es- 
tate attached  to  his  person,  this  action  of 
the  latter  state  does  not  in  the  least  affect 
the  right  of  the  state  in  which  the  prop- 
erty is  situated  to  tax  it  also."  It  is  not 
double  taxation,  within  constitutional  pro- 
hibition, to  tax  the  same  thing  in  two  ju- 
risdictions, where  each  has  the  right  to  tax 
it"     25  Am.  &  Eng.  Enc.  Law,  p.  68. 

If  it  is  contended  that  this  right  which 
the  state  had  to  tax  this  property,  the  state 
has  consented  to  forego,  ajid  that  this  is  the 
meaning  of  the  provision  of  the  revenue  law 
against  taxing  property  twice  in  tJie  same 
year,  we  have  no  hesitation  whatever  in 
saying  that  again  the  contention  is  not  well 
founded.  To  abstain  from  taxing  property 
because  it  has  paid  taxes  to  anotJier  sov- 
ereign might  be  well  enough  in  altruistic 
philosophy,  but  has  no  place  in  any  revenue 
system  based  on  sound  principles.  Taxa- 
tion and  legal  protection  must  go  together. 
If  this  property  enjoys  the  benefit  of  tlio 
protection  of  the  laws  of  this  state,  it  must, 
under  sound  principles  of  taxation,  pay  its 
just  quota  towards  defraying  the  expense 
of  the  administration  of  those  laws;  and  to 
let  it  oflf  from  the  payment  would  be  an  in- 
vidious discrimination  against  the  other 
property  of  the  state,  wliich  would  then 
nave  to  bear  that  much  more  than  its  just 
and  equal  share  of  the  expense  of  the  ad- 
ministration of  the  laws.  By  this  prohibi- 
tion our  lawmakers  have  not  intended  to 
make  an  excursion  into  the  domain  of  sen- 
timent, but  have  intended  that  property 
taxed  in  a  parish  should  not  be  taxed  again 
in  the  same  or  in  another  parish  for  the 
same  year,  or,  in  other  words,  have  intended 
to  give  statutory  expression  to  the  princi- 
ple of  equality  and  uniformity  in  taxation, 
— a  principle  not  abraded  by  taxing  a  sec- 
ond time  property  already  taxed  by  another 
sov^ereign. 

If  the-  contention  is  that  this  property, 
having  been  brought  here  but  recently,  and 
being  here  but  temporarily,  has  not  such  a 
situs  here  as  will  justify  its  taxation, — and 
we  assume  that  this  is  the  main  reliance  of 
the  learned  counsel  for  plaintiff, — ^a  ques- 
tion is  raised  on  which  we  find  the  law  to 
be  in  a  condition  of  considerable  uncer- 
tainty. Property  in  transitu  may  not  be 
taxed,  and  property  having  a  situs  may, 
but  at  what  point  does  property  pass  from 
a  stage  of  transit  to  that  of  such  perma- 
nency as  will  justify  taxation?  By  what 
characteristics  is  a  state  of  transit  to  be 
distinguished  from  a  state  of  permanency? 
For  the  solution  of  this  question  no  rule 
has  as  yet  been  formulated,  and  perhaps,  in 
the  nature  of  things,  none  can  be,  the  ques- 
tion being  one  more  of  fact  than  of  law; 
and  the  adjudications  do  not  furnish  much 
assistance.  If  property  is  to  remain  in  the 
state  for  a  short  time  only,  it  would  seem 
harsh  and  unjust  to  make  it  pay  as  much 
as  if  it  was  to  receive  or  had  received  an 
entire  year  of  protection.  On  the  other 
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hand,  as  was  observed  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  Broicn 
V.  Houston,  114  U.  S.  633,  29  L.  ed.  201, 
5  Sup.  Ct.  Rep.  1096,  "when  the  assessor 
of  taxes  goes  his  round,  .  .  .  how 
is  he  to  distinguish  between  those  goods 
which  are  taxable  and  those  which  are 
not?"  In  the  case  of  Charleston  v.  State 
€x  rcl.  Adger,  2  Speer's  L.  719,  the  com- 
plainant lived  outside  of  the  city  of 
Charleston,  but  had  his  place  of  business  in 
the  city,  and,  to  attend  to  his  business, 
went  daily  into  the  city  with  his  carriage 
and  coachman;  also  he  had  a  slave,  whom 
he  sent  every  day  into  the  city  to  do  jobs 
wherever  employment  could  be  found  for 
him.  Under  the  city  regulations,  the  slave 
had  to  wear  a  badge,  and  this  badge  had  to 
be  furnished  by  the  city.  The  slave  coach- 
man and  the  carriage  and  horses  were  held 
not  to  be  taxable,  but  the  other  slave  was 
held  to  be  taxable.  In  the  case  of  Kelley 
V.  Rhoads,  7  Wyo.  237,  39  L.  R.  A.  594,  51 
Pac.  593,  a  herd  of  sheep  was  held  to  be 
taxable  which  was  being  driven  in  the  di- 
rection of  market  across  the  state,  but 
slowly,  so  as  to  permit  the  sheep  to  graze 
as  they  went;  the  main  purpose  being  to 
graze  the  animals  and  put  them  in  condi- 
tion for  market;  the  moving  towards  mar- 
ket being  merely  incidental.  The  court  dis- 
tinguished the  case  from  one  where  the 
moving  towards  market  would  have  been 
the  main  purpose,  and  the  grazing  a  mere 
incident.  In  the  case  of  Robinson  v.  Long- 
ley,  18  Nev.  71,  1  Pac.  377,  a  circus  was 
held  not  to  be  taxable.  In  People  v.  yUcs, 
35  Cal.  282,  the  court  said,  arguendo:  "It 
must  appear  that  the  property  is  being,  to 
some  extent,  kept  or  maintained  in  such 
county,  and  not  there  casually  or  in  trans- 
itu, or  temporarily,  in  the  ordinary  course 
of  business  or  commerce."  On  the  other 
hand,  tlie  Supreme  Court  of  the  United 
States,  in  the  case  of  Brown  v.  Houston, 
114  U.  S.  633,  29  L.  ed.  261,  5  Sup.  Ct.  Rep. 
1096,  and  this  court  in  the  same  case  (33 
La.  Ann.  843,  39  Am.  Rep.  284),  seem  to 
have  regarded  the  fact  thjit  the  property 
had  been  brought  to  the  state  for  "use"  as 
being  a  determinative  circumstance.  In 
the  instant  case  the  property  was  not  in 
course  of  transportation,  but  was  here  for 
use  and  for  a  use  likely  to  be  of  some  dura- 
tion,— possibly  a  full  year, — ^and  for  the 
time  being  was  incorporated  in  the  bulk  of 
the  property  of  the  state.  It  was  distin- 
guishable from  the  rest  of  the  property  of 
the  taxing  district  in  no  respect  except  in 
the  intention  of  the  owner  to  remove  it  at 
some  future  time  more  or  less  distant.  Un- 
der these  circumstances  its  situs  ap- 
proached nearer  to  permanency  than  did 
that  of  the  sheep  in  the  Wyoming  case,  or 
that  of  the  coal  in  the  Brown  v.  Houston 
case. 

The  judgment  appealed  from  is  affirmed, 
with  costs. 

Petition  for  rehearing  denied   Jane   S0» 
1902. 
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-Marius  A.  HEFFXER  et  al.,  Plffa.  in  Err., 

V. 

CASS  AND  MORGAN  COUNTIES. 
(193  III.  439.) 

1.  Pnbllc  corporations  bavlnir  control 
of  pablic  roads  are  not  excluded  from 
a  provlBo  to  the  section  of  a  drainage  stat- 
ute antborlzlng  the  assessment  of  benefits  ac- 
cralDg  to  public  roads,  which  provides  that 
the  cost  of  rebuilding  bridges  shall  not  be 
considered,  but  that  they  shall  be  rebuilt  at 
the  expense  of  the  corporate  authorities  of 
the  road,  by  the  facts  that  the  preceding 
proiriao  provides  for  a  lien  against  "any  rail- 
road company  or  private  corporation,"  and 
That  the  proviso  In  question  relates  to  the 
sum  assessed  ngainst  "either  of  said  corpora- 
lions,'*  where  public  corporations  are  speciflc- 
ally  referred  to  in  the  principal  part  of  the 
action  and  In  the  first  proviso,  and  such 
preceding  proviso  specifically  provides  for  re- 
i-orery   of   assessments  against   townships. 

1L  Public  property  of  a  county  is  not 
within  tiie  protection  of  a  constitu- 
tioual  pro^-ision  that  private  property 
shall  not  be  talcen  for  public  use  without 
compensation. 


3.  The  leirisiature  may  authorise  a 
drain  aire  district  to  remove  a  county 
bridge  across  a  stream  which  It  is  necessary 
to  widen  for  drainage  purposes,  and  require 
the  county  to  replace  it  at  its  own  expense. 

4.  The  drainasre  of  land  by  means  of 
the  orKanisation  of  drainage  dis- 
tricts under  constitutional  authority  is  not 
a  mere  private  benefit,  to  aid  In  which  pub- 
lic property  cannot  be  appropriated. 

5.  Authorixing:  drainaire  districts  to 
destroy  county  bridges  when  necessary, 
without  requiring  their  replacement,  does 
not  violate  constitutional  provisions  author- 
izing the  vesting  in  municipal  authorities  of 
power  to  assoss  taxes  which  shall  be  uni- 
form, and  forbidding  the  legislature  to  im- 
pose taxes  upon  municipal  corporations  or 
their  inhabitants  for  corporate  purposes. 

O.  The  cost  of  replncinnc  a  county 
bridgrc,  necessarily  removed  by  drainage 
commissioners  In  the  prosecution  of  their 
work,  is  not  within  a  constitutional  provi- 
sion that  the  cost  of  the  drainage  work  shall 
be  paid  for  by  special  taxation  upon  the 
property   benefited  thereby. 

(Carticright,  Boygs,   and   Hand,  J  J.,   dissent.) 

(December  18,   1901.) 


NoTTT, — Who  is  liable  for  the  expense  of  draiH- 
age. 

I.  Basis  for  liability,  353. 
II.  Consideration  of  principles  involved,  354. 

III,  The  rule  that  assessment  depends  on  ben- 

efit. 

a.  Assc^tsmcnt     according     to     benefit 

valid,  358. 

b.  Adjustment  of  the  assessment. 

1.  Benefit  must  be  certain,  339. 

2.  Indirect  benefits,  360. 

3.  What    benefits   considered,   362. 

4.  Relation    between    benefits    and 

assessments,  362. 

5.  Excessive   assessments,   863. 

6.  lAind  sufficiently  drained,  367 

7.  Bet-off  of  benefits  and  injuries, 

370. 

8.  Omission  of  benefited  land,  371. 

IV.  Drainage  districts,  372. 
V.  Area  assessments,  874. 

VI.  Public   liability,  378. 
VII.  AsseJtsment  runs  toith  the  land,  379. 
VIII.  Exemptions,  380. 
IX.  Renewal  and  maintenance,  383. 


I.  Basis  for  liability. 

The  question  whether  or  not,  by  reason  of 
organization  or  otherwise,  an  aggregation  of 
pe<i)ie  can  compel  an  individual,  against  his 
will,  to  bear  or  share  the  expense  of  drainage 
for  the  common  welfare,  reaches  to  the  very 
fAnndations  of  any  theory  of  democratic  govern- 
uent.  In  governments  founded  on  force  the 
c.o^tion  can  n'^ver  become  a  practical  one. 
Hat  where  all  men  are  free  and  equal,  and  have 
•^tablisbed  a  government  under  which  all  have 
•-qoal  rights,  by  what  authority  can  one  man, 
or  any  nantbcr  of  men,  say  to  another :  We 
t^onsider  the  drainage  of  a  section  of  land  nec- 
^9suj,  and  you  must  effect  it  or  share  the  ex- 
\-»fme  of  dotns  so?  The  only  possible  ground 
t^T  such  auiborlty  must  be  his  consent,  either 
express  or  Implied.  If  the  consent  has  not 
^>€en  expressly  granted  In  the  Constitution  of 
:«  L.  R.  A. 


I  the  st:ite.  the  questions  then  are :     Is  It  neces- 
I  sarily  included  in  his  agreement  to  the  forma- 
1  tion  of  the  government?  or.  Has  he  delegated 
i  authority  to  his  representatives  in  the  govem- 
-  ment  to  express  his  consent?     The  hypotheses 
j  involved  in  these  questions  are  so  nearly  Identl- 
I  cai  that  they  may,  for  pnictical  purposes,  be  re- 
garded as  the  same.     Does,  then,  the  consent  to 
I  the  formation  of  the  government  include  con- 
sent to  bear  or  share  the  expense  of  drainage 
I  for  the  public  good?     There  are  certain  things 
I  which  all  agree  that  he  consents  to,  such  as  to 
I  share   in   the  expense  of   the  government  and 
I  the  maintenance  of  highways,  and  to  aid  in  the 
I  common  defense  against  the  public  enemy  and 
I  in  the  maintenance  of  order  and  punishment  of 
i  crime.     Hut  he  has  expressly  provided  in  most 
,  instances  that  his  property  shall  not  be  taicen 
I  from  him  for  the  private  benefit  of  another,  or 
even  for  the  benefit  of  the  public,  unless  he  is 
compensated   therefor.     And   the  whole  theory 
of  the  government  is  based  upon  the  principle 
j  that  burdens  must  be  approximately  equal  and 
I  uniform.     Applying  these  principles  to  the  so- 
I  hit  ion  of  the  problem,  the  answer  would  seem 
'.  to   be   that   necessary   drainage  Is  one   of   the 
I  things  In  the  expense  of  which  an  individual 
{  consents    to    share    when    he    consents    to    the 
I  formation  of  the  government ;   that  his  share 
of  the  expense  is  to  be  determined,  not  by  the 
'  benefit  to  himself,  but  by  ascertaining  his  share 
'  of  the  total  cose  when  divided  among  all  the 
property    benefited    In    proportion    to    benefits; 
I  that   he   cannot   be   charged   with   any   burden 
for  the  benefit  of  others  who  do  not  bear  their 
share  of  It ;  and  that  in  no  case  can  he  be  re- 
quired to  drain  for  the  benefit  of  other  individ- 
uals. 

This  rule  has  not  been  in  terms  followed  by 
nil  the  courts,  but  the  results  reached  have  not 
been  far  different  from  what  its  application 
would  have  produced.  The  rule  is,  moreover, 
easily  understood,  and  in  most  cases  easy  of 
application.  The  only  difllculty  In  Its  enforce- 
ment would  be  that  found  in  the  application  of 
any  rule  involving  human  Judgment  and  oflFer- 
23 
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ERROR  to  the  Circuit  Court  for  Morgan 
County  to  review  a  judgment  in  favor 
of  plaintiffs  in  an  action  to  recover  damages 
for  the  removal  of  a  bridge.    Reversed. 

Statement  by  Carter,  J. : 

This  action  of  trespass  was  commenced  in 
the  circuit  court  of  Morgan  county  on  May 
1,  1900,  by  the  defendants  in  error,  Cass  and 
Morgan  counties,  against  the  plaintiffs  in 
error,  Marius  A.  Heffner,  Thomas  Naylor, 
and  Louis  C.  Hackman,  to  recover  damages 
for  the  removal  of  the  bridge  hereinafter 
described,  constructed  over  Mud  creek^  and 
used  and  occupied  by  defendants  in  error  at 
a  point  where  the  said  creek  is  crossed  by 
a  public  road  running  from  Arenzville,  in 
Cass  county,  to  Meredoeia,  in  Morgan  coun- 
ty, at  or  near  the  county  line  between  said 
counties.    The  declaration  consists  of  two 


counts.  The  first  count  charges  that  the  de 
fendants  in  error,  plaintiffs  below,  were  the 
joint  owners  of  an  iron  and  steel  bridge 
over  ^lud  creek,  on  what  is  known  as  the 
Arenzville  and  Meredosia  public  highway, 
near  the  county  line  between  the  county  of 
Cass  and  the  county  of  Morgan,  the  same 
having  been  recognized  for  a  number  of 
years  as  a  joint  bridge,  built  jointly  by 
said  counties;  that  it  was  the  duty  of  said 
counties  jointly  to  keep  said  bridge  in  re- 
pair and  maintain  the  same;  that  defend- 
ants, on  April  1,  1900,  entered  that  part  of 
said  road  over  which  said  bridge  was  erect- 
ed, and  upon  which  plaintiffs  had  an  ease- 
ment of  possession,  for  the  purpose  of  erect- 
ing and  maintaining  the  said  bridge,  and 
where  plaintiffs  had  for  a  long  time  main- 
tained said  bridge  across  said  creek  at  the 
crossing  of  said  credc  by  the  highway,  for 


ing  opportunities  for  Inequality  through  favor- 1 
itiam  or  prejudice.  ' 

I 
II.  Consideration  of  principles  involved.       | 

It  may  be  assumed  that  landowners  may  ex- 1 
pressly  agree  to  drain  their  lands  and  appor- 
tion the  cost  In  any  way  they  choose.  In  ac- 1 
cordance  with  this  rule,  it  has  been  held  that 
the  New  Jersey  act  of  March  8,  1871,  providing 
for  the  drainage  of  the  Pequest  river  meadows 
under  a  commission  made  up  of  and  selected 
by  the  landowners,  is  In  its  general  scope  and 
purpose  constitutional,  and  the  assessments 
made  under  it,  while  they  are  to  be  apportioned 
as  fairly  as  the  commissioners  can  Judge,  and 
laid  on  the  lands  benefited,  are  not  limited  by 
the  actual  benefits  conferred ;  the  limitatfon  to 
this  eflFect  contained  in  the  act  of  April  2,  1868, 
applies  only  to  assessments  by  commissioners 
appointed  by  a  court  or  Judge.  Re  Pequest 
River,  42  N.  J.  L.  553. 

It  may  also  be  assumed  that  one  man  cannot 
be  compelled  to  drain  his  land  for  the  benefit 
of  his  neighbor,  and,  as  a  corollary,  that  the 
neighbor  cannot  be  authorized  to  confer  a  ben- 
efit on  a  man  by  draining  his  land,  and  compel 
him  to  pay  for  it. 

The  legislature  cannot  require  a  several  own- 
er of  land  dlsjointly  from  others  to  reopen 
drains  at  his  own  expense  for  the  private  ben- 
efit of  his  neighbor,  without  a  previous  exist- 
ing duty  to  redrain  being  set  forth  and  proved. 
Rutherford's  Case,  72  Pa.  82,  13  Am.  Rep.  655. 
A  law  is  unconstitutional  which  commands 
an  owner  of  land  by  a  several  and  unconnected 
title,  at  his  own  expense,  to  drain  his  land  for 
the  private  and  individual  benefit  of  his  neigh- 
bor, in  the  manner  and  to  the  extent  that  com- 
missioners shall  direct,  in  a  proceeding  ex 
parte,  and  without  notice  to  him,  under  a  pen- 
alty of  $10  a  day,  for  hia  omission  to  drain  it, 
after  notice  of  the  ew  parte  determination  of 
the  viewers  and  a  certain  time  elapsed,  as  the 
proceeding.  Is  without  due  process  of  law.  Ibid, 
A  railroad  company  Is  not  bound  to  keep 
open  ditches  along  the  sides  of  Its  track  to 
drain  the  water  from  adjoining  lands.  Field 
V.  Chicago,  R.  I.  &  P.  R.  Co.  76  Mo.  614. 

The  owner  of  an  upper  estate  is  not  re- 
quired to  maintain  ditches  for  surface  water 
leading  from  Its  premises,  where  they  are  on  a 
lower  estate.  Jolliffe  v.  Chesapeake  &  O.  R. 
Co.   (Va.)   20  S.  E.  781. 

The  legislature  cannot  grant  an  interest  in, 
or  charge  upon,  or  rent  issuing  out  of,  one 
man's  property  for  Its  drainage  by  another, 
without  consent  of  the  owner.  Coster  v.  Tide 
Water  Co.  18  N.  J.  Eq.  54. 
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So,  the  legislature  cannot  authorize  the  giv- 
ing of  compensation  for  the  drainage  of  land 
which  will  correspond  to  the  increased  value  of 
the  laud  due  to  the  improvement.  Tide-Water 
Co.  v.  Coster,  18  N.  J.  Eq.  518,  90  Am.  Dec 
634. 

The  legislature  cannot  constitutionally  enact 
any  law  authorizing  one  person  to  improve  the 
lands  of  another  by  draining,  and  compel  the 
person  benefited  to  pay  to  the  other  the  assess- 
ment therefor,  unless  the  public,  also.  Is  In 
some  way  benefited  thereby,  as  that  the  drain 
Is  necessary  and  conducive  to  the  public  health, 
convenience,  or  welfare,  or  of  public  benefit  or 
utility ;  and  then  it  can  be  done  only  by  due 
course  of  law.  Tillman  v.  Klrcher,  64  Ind. 
104. 

But  an  assessment  for  the  expense  of  con- 
structing a  sewer  in  a  municipality  Is  not  In- 
validated by  the  fact  that  such  sewer  would 
conduce  largely  to  the  convenience  and  advan- 
tage of  those  whose  property  is  in  Its  vicinity. 
Its  nature  of  a  public  improvement  not  being 
affected  thereby.  Cone  v.  Hartford,  28  Conn. 
363. 

When  drainage  is  necessary  for  the  public 
welfare,  there  seems  to  be  no  doubt  that  it 
may  be  made  compulsory.  The  only  difl!erence 
of  opinion  Is  as  to  how  much  of  a  burden  may 
be  Imposed  on  an  individual  as  compared  to 
the  benefit  he  will  receive  from  the  improve- 
ment. 

The  legislature  has  the  power  to  enact  drain- 
age laws  providing  for  the  drainage  of  wet  and 
overflowed  lands  at  the  expense  of  those  whose 
lands  will  be  benefited  thereby,  if  the  public 
health  will  be  improved,  public  highways  bene- 
fited, or  the  work  be  of  public  utility.  Wish- 
mler  v.  State  use  of  Dickey,  97  Ind.  160. 

It  is  said  in  Griffith  v.  Pence,  9  Kan.  App. 
253,  59  Pac.  677,  that  It  cannot  be  questioned' 
that  the  owners  of  swamps  and  other  unhealth- 
ful  lauds  may  be  compelled  to  let  them  be 
drained,  and  that  they  may  be  required  to  con- 
tribute toward  the  expense  of  such  drainage. 
The  promotion  of  public  health  Is  undoubtedly 
a  public  use,  within  the  meaning  of  the  Con 
stitutlon. 

When  a  law  authorizes  an  assessment  on 
property  owners  of  a  given  locality  for  the  ex- 
pense of  a  drainage  Improvement,  the  Improve- 
ment is  of  public,  though  of  local,  utility  and 
benefit.     Brown  v.  Keener,  74  N.  C.  714. 

The  legislature  has  the  power  to  compel  th^^ 
reclamation  of  swamp  and  overflowed  lands  ar 
the  expense  of  the  owners  thereof,  essential  to 
promote  the  health  of  the  people  and  advance^ 
public  good,  even  though  It  be  regarded  as  a 
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the  use  of  the  public  traveling  the  same; 
that  defendants  then  and  there  broke  said 
bridge  to  pieces  and  removed  the  same  from 
its  place  at  said  crossings  and  rendered  the 
same  useless;  that  then  and  there  defend- 
ants dug  a  drainage  ditch  or  excavation 
across  said  road  at  the  place  aforesaid, 
jointly  owned  by  the  plaintiffs,  by  deepen- 
ing Mud  creek  and  widening  the  same,  said 
ditch  being  some  45  feet  wide  and  15  feet 
deep,  and  by  moving  large  quantities  of 
earth  therefrom;  that  it  was  thereby  made 
necessary  for  plaintiffs,  in  order  to  accom- 
modate the  public  passing  along  said  high- 
way, to  construct  another  bridge,  with  a 
span  some  60  feet  in  length;  that  the  ex- 
pense of  building  said  bridge  of  sufficient 
length  and  strength  to  accommodate  the 
public  passing  along  the  highway,  and  to 
enable  them  to  cross  said  ditch  or  drain  or 


excavation,  amounted  to  the  sum  of  $1,200 ; 
that  said  ditch  was  dug,  and  the  bridge  re- 
moved, without  the  license  of  the  plaintiffs, 
and  against  their  will,  to  the  damage  of  the 
plaintiffs  of  $5,000.  The  second  count 
charges  that  the  bridge  was  located  in  the 
county  of  Morgan,  and  near  to  the  line  be- 
tween the  two  counties  of  Morgan  and  Cass, 
and  in  township  16,  range  12  west;  that  the 
bridge  had  been  built  jointly  by  the  two 
counties,  and  maintained  for  the  use  of  the 
public  traveling  said  highway,  and  wajs  an 
iron  and  steel  bridge  of  the  value  of  $400, 
being  used  as  a  public  bridge  for  the  use  of 
the  public  of  both  counties  in  passing  over 
said  road;  that  the  defendants,  on  Novem- 
ber 1,  1899,  and  on  divers  other  days,  en- 
tered the  close  belonging  to  the  plaintiffs 
as  an  easement  for  said  uses  and  purposes, 
the  place  being  situated  in  Morgan  county, 


local    Improvement ;    and   a    statute   providing  |  this  difference  Is  well  Illustrated  by  a  Loulsi" 
therefor  Is  not  a  violation  of  the  constitutional  '  ana  and  an  Illinois  case. 


provision  securing  to  citizens  the  right  to  ac- 
quire, possess,  and  protect  property,  which  Is 
not  infringed  by  taxation  for  general  purposes 
or  local  improvements;  nor  that  securing  the 
right  to  trial  by  jury,  which  has  no  applica- 
tion to  proceedings  for  the  collection  of  taxes ; 
nor  that  providing  for  due  process  of  law,  and 
prohibiting  the  taking  of  private  property  for 
public  use  without  just  compensation,  as  the 
enforcement  of  a  valid  tax  by  whatever  mode 
Is  not  a  talclDg  without  due  process,  or  a  tak- 
ing of  private  property  for  public  use  without 
compensation  ;  nor  Is  it  a  violation  of  the  re- 
quirement of  equality  and  uniformity  of  taxa- 
tion, which  has  no  application  to  assessments 
levied  for  local  Improvement.  Hagar  v.  Yolo 
County,  47  Cal.  222. 

The  legislature  has  power  to  authorize  the 
construction  of  a  sewer  without  the  consent  of 
any  person  specially  interested,  and  to  assess, 
by  way  of  tax,  the  expense  on  such  persons  as 
ought.  In  the  judgment  of  the  legislature,  to 
bear  the  burden.  Brewster  v.  Syracuse,  10  N. 
Y.  116. 

Charging  upon  abutting  owners  the  cost  of 
Improving  sewers  in  front  of  their  property, 
having  been  recognized  as  valid  prior  to  the 
adoption  of  a  constitution,  must  be  considered 
as  embraced  in  the  law  of  the  land  under  the 
provision  of  such  constitution  that  no  one  shall 
be  deprived  of  his  property  except  by  the  law 
of  the  land.  Mauldin  v.  Greenville,  42  S.  C. 
293,  27  L.  R.  A.  284,  20  S.  E.  842. 

Under  a  charter  authorizing  the  construc- 
tion of  both  public  and  private  sewers,  the 
former  to  be  paid  for  by  the  city  and  the  latter 
by  special  tax  on  the  property  within  the  dis- 
trict, the  action  of  the  municipal  authorities 
in  determining  the  character  of  a  proposed 
sewer  is  conclusive  in  the  absence  of  fraud, 
and  will  not  be  declared  void  merely  because  It 
it  oppressive.     Heman  v.  Allen,   156  Mo.  534, 

57  S.  W.  559,  Affirmed  in  181  U.  S.  402b,  45  L. 
ed.  922.  21  Sup.  Ct.  Rep.  645. 

This  case  expressly  overrules  Heman  v. 
Handlan,  59  Mo.  App.  490,  which  sustained  a 
jodgment  rendered  for  defendant  In  an  action 
on  a  ^»ecial  tax  bill  upon  the  ground  that  there 
was  evidence  tending  to  show  that  the  action 
of  the  mnnicipal  authorities  was  oppressive. 

Having  reached  the  conclusion  that  the 
drainage  may  be  made  compulsory  when  the 
pablic  good  requires  It,  there  is  a  serious  dif- 
ference of  opinion  as  to  how  much  of  the  bur- 
den the  Individual  shall  bear.     The  extent  of 
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One  holds  that  the  charter  of  a  drainage 
company  under  which  a  tax  is  levied  upon  the 
owners  of  swamp  lands  drained,  and  which  are 
situated  In  the  rear  of  the  city,  is  unconstitu- 
tional where  the  Improvement  Is  Intended  for 
the  benefit  of  the  whole  city.  Re  New  Or- 
leans Draining  Co.  11  La.  Ann.  338. 

The  other  holds  that  in  a  proceeding  to  con- 
firm a  special  assessment  for  the  constructlou 
of  a  sewer,  it  Is  wholly  immaterial  what  pro 
portion  of  the  total  costs  would  benefit  the  pub- 
lic, where  the  statute  gives  the  corporate  au- 
thorities of  the  municipal  corporation  making 
the  levy  the  exclusive  power  of  determining 
whether  the  proposed  improvement  should  be 
made  by  special  assessment,  special  taxation,  or 
general  taxation,  or  in  part  by  special  assess- 
ment, or  special  taxation,  and  In  part  by  gen- 
eral taxation.  Leitch  v.  La  Grange,  138  III 
291.  27  N.  K.  917. 

The  cases  cannot  both  be  right.  From  the 
principles  stated  in  I.,  8upra,  It  would  seem 
that  the  Louisiana  case  is  more  nearly  In  ac- 
cord with  sound  reason,  and  so  many  cases 
have  held. 

If  the  public  is  benefited  sufl5clently  to  mak»* 
the  drainage  valid,  the  public  should  share  in 
the  expense.  Hartwell  v.  Armstrong,  19  Barb 
166. 

Wet  lands  lying  In  a  state  of  nature  cannot 
be  drained  and  dams  destroyed  against  the 
will  of  the  owner  at  the  expense  of  the  land- 
owners, merely  because  the  result  will  benefit 
the  public  health.  Woodruff  v.  Fisher,  17 
Barb.  224 

Where  a  city  had,  at  the  time  of  the  passage 
of  the  lowu  statute  of  1878,  commenced  a  gen- 
eral system  of  sewerage  by  the  levy  and  ex- 
penditure of  a  general  tax  therefor.  It  could 
not,  under  the  provisions  of  that  statute,  pro- 
vide for  the  assessment  of  the  cost  upon  the 
adjacent  property.  Independent  School  Dlst. 
V.  Burlington,  60  Iowa,  500,  15  N.  W.  295. 

But  the  Illinois  case  is  also  supported  by  au- 
thority. 

If  a  municipal  corporation  has  been  given 
power  to  construct  a  sewer  and  levy  a  tax 
therefor  for  its  collection,  it  is  Immaterial 
whether  the  owner  of  the  property  upon  which 
the  tax  was  levied  desired  It,  or  was  In  any 
way  evidently  benefited  from  Its  construction 
Stroud  v.  Philadelphia,  61  Ta.  255. 

If  a  parcel  of  land  Is  In  such  a  condition  as 
to  actually  constitute  a  nuisance,  a  different 
principle  may  be  applicable  from  that  applica- 
ble In  case  of  drainage  generally,  and  the  own- 
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and  tore  up,  excavated,  and  removed  the 
earth  from  a  great  part  of  the  same,  by  ex- 
cavating a  drainage  ditch,  water  way, 
slough  way,  or  drainage  canal  across  said 
roadway  where  plaint  ins  had  the  appurte- 
nances aforesaid,  and  where  they  owned  and 
maintained  said  bridge  for  the  use  of  the 
public,  excavating  the  same  to  the  width  of 
46  feet  and  depth  of  15  feet,  and  made  other 
excavations,  thereby  necessitating  an  expen- 
diture by  the  plaintiffs  of  $1,200  to  build, 
construct,  and  maintain  another  bridge.  To 
this  declaration  the  defendants  filed  a  plea 
of  not  guilty,  and  three  special  pleas.  Tlie 
first  specialplea  avers  that,  before  the  com- 
mitting of  the  alleged  grievance,  there  had 
been  formed  a  corporation  known  as  the 
"Mud  creek  drainage  district;"  that  said 
district  was  formed  under  and  according  to 
the  provisions  of  the  statute  in  such  cases 


made  and  provided;  that  the  defendants 
were  then,  and  before  that,  duly  appointed 
and  qualified  drainage  commissioners  of  the 
said  Mud  creek  drainage  district,  and  were 
then  and  there  acting  as  such  commission- 
ers and  in  the  drainage  district;  that  said 
district  included  territory  on  both  sides  of 
Mud  creek,  which  was  then  and  there  a  nat- 
ural water  course;  that  said  bridge  was  sit- 
uated across  said  creek,  within  said  drain- 
age district,  on  the  line  of  the  main  ditch 
of  the  district  as  organized  by  the  county 
court  of  Cass  county;  that,  in  order  to  make 
said  drainage  district  effective,  and  to  ac- 
complish the  purpose  for  which  it  was  or- 
ganized, it  was  necessary  to  deepen  and 
widen  Mud  creek  at  the  place  where  said 
bridge  was  situated ;  that,  In  order  to  make 
the  creek  of  sufficient  depth  and  width  to 
carry  off  water  and   drain  the  district,  it 


er  may  be  required  to  abate  the  nuisance  on  the 
same  ground  that  Is  applicable  to  other  cases 
of  nuisance.  But  cases  of  this  class  are  lim- 
ited, and  the  attempt  to  extend  the  rule  appli- 
cable to  them  to  ail  cases  is  likely  to  lead  to 
erroneous  results. 

A  statute  giving  municipal  corporations  the 
power  to  direct  any  lot  within  their  limits  on 
which,  or  part  of  which,  water  should  at  any 
time  become  stagnant,  to  be  raised,  filled  up,  or 
drained,  and,  in  case  of  failure  or  refusal  of 
the  owners  to  do  so,  authorizing  its  being  done 
at  the  expense  of  the  municipality,  the  cost  of 
which  shall  be  charged  against  the  lot  owner 
and  \ye  a  lien  on  the  lot,  la  within  the  power  of 
legislature,  under  a  constitutional  provision  re- 
quiring the  general  assembly  to  provide  for  the 
organization  of  municipal  corporations,  since 
the  power  of  creating  such  corporations  neces- 
sarily implies  authority  to  confer  upon  them 
such  police  power  as  may  be  necessary  for 
their  internal  government,  among  which  none 
is  more  important  than  the  power  to  adopt 
such  sanitary  regulations  as  may  be  required  to 
provide  for  the  safety  and  to  preserve  the 
health  of  the  inhabitants.  Bliss  v.  Kraus,  16 
Ohio  St.  54. 

A  resolution  of  a  city  council  directing  lot 
owners  to  All  or  drain  their  lots  in  such  man- 
ner as  shall  be  necessary  to  remove  the  stag- 
nant water  requires,  not  merely  the  removal  of 
the  water  then  on  the  lots,  but  that  the  work 
be  done  so  as  to  prevent  a  recurrence  of  stag- 
nant water  from  the  same  cause,  and  is  Justifi- 
able as  a  reasonable  sanitary  measure  for  the 
preservation  of  the  health  of  the  inhabitants. 
Ibid. 

For  the  purpose  of  drainage  to  prevent  nui- 
sances and  to  preserve  the  public  health,  a 
municipal  corporation  may  be  given  authority 
to  require  the  owners  of  low  lands  to  raise 
them  to  an  established  grade,  and,  upon  their 
failure  to  do  so,  to  take  the  land  and  raise  It 
to  grade,  itself  paying  the  owner  its  value. 
Bancroft  v.  Cambridge,  126  Mass.  438. 

But  after  the  passage  of  a  statute  authoriz- 
ing the  municipal  authorities  to  require  the 
raising  of  the  grade  of  property  for  the  benefit 
of  the  public  health,  and,  in  case  of  the  own- 
er's failure  to  do  so,  to  take  the  property  and 
pay  them  Its  value,  the  municipal  authorities 
cannot,  acting  as  a  board  of  health,  raise  the 
grade  and  require  the  owner  to  pay  for  it,  but 
they  must  act  under  the  statute.  Cambridge 
V.  Munroe,  126  Mass.  496. 

The  authority  to  make  special  assessments 
for  the  construction  of  sewers  in  cities  has.  In 
Colorado,  been  held  to  be  within  the  police 
58  L.  R.  A. 


power  of  the  state,  so  that  such  assessments 
are  not  subject  to  the  uniformity  rule  of  taxa- 
tion. Pueblo  V.  Robinson,  12  Colo.  503,  21 
rac.  890. 

And  so  it  has  been  held  that  the  exercise  of 
the  power  of  local  taxation  by  way  of  assess- 
ment under  statutory  provision  for  the  pur- 
pose of  constructing  ditches,  drains,  and  water 
courses,  which  are  demanded  by,  or  are  con- 
ducive to.  the  public  health,  convenience,  or 
w^elfare,  is  for  "police  purposes,"  within  the 
meaning  of  a  constitutional  provision  that 
commissioners  of  counties  and  trustees  of  town- 
ships shall  have  such  power  of  local  taxation 
for  police  purposes  as  may  be  prescribed  by 
law.     Sessions  v.  Crunkiiton.  20  Ohio  St.  349. 

The  construction  of  a  ditch  which  reclaims 
wet  lands  and  drains,  marshes  and  ponds, 
thereby  removing  causes  that  produce  disease 
and  serious  discomfort,  promotes  the  health 
and  welfare  of  the  public ;  and  a  law  providing 
for  the  construction  of  such  ditches  at  the  ex- 
pense of  private  persons  who  receive  a  special 
benefit  thereby  violates  no  constitutional  pro- 
visions, but  is  a  lawful  exercise  of  the  police 
power  of  the  state,  although,  if  no  element  of 
pubHc  good  exists,  such  assessment  is  unau- 
thorized. Zlgler  v.  Mengea,  121  Ind.  99.  22  N. 
E.  782. 

There  Is  a  principle,  however,  which  will 
sanction  the  imposition  of  the  cost  of  drainage 
on  a  circumscribed  district,  although  the  Im- 
provement is  for  the  public  welfare,  and  that  la 
this:  The  section  benefited  may  be  so  large 
that  its  drainage  will  be  for  the  public  good« 
and  yet  the  benefit  be  so  localized,  with  re- 
spect either  to  territory  or  population,  as  to 
affect  only  a  limited  part  of  a  political  subdi- 
vision, and  the  cost  of  the  drainage  may  be 
limited  to  the  part  so  affected. 

The  legislature  may  require  the  owners  of 
marsh  lands  to  drain  them,  or  may  require  the 
work  to  be  done  and  charged  to  the  proprie- 
tors respectively.  This  is  not  the  levying  of  a 
tax  in  the  sense  of  that  word  as  used  In  the 
Louisiana  Constitution.  J^e  New  Orleans 
Draining  Co.  11  La.  Ann.  338. 

A  statute  providing  for  the  drainage  of  any 
tract  of  low  and  marsh  lands  within  a  state 
upon  proceedings  Instituted  by  at  least  five 
owners  of  separate  lots  of  land  included  in  the 
tract,  and  not  objected  to  by  the  owners  of  the 
greater  part  of  the  tract,  and  for  the  assess- 
ment  by  commissioners,  after  notice  and  hear- 
ing, of  the  expenses  upon  all  the  owners,  does 
not  deprive  them  of  their  property  withoat  dae 
process  of  law,  or  deny  to  them  the  equal  pro- 
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was  necessary  to  deepen  and  widen  the 
cre^,  and  that  said  bridge  would  become 
useless  and  of  no  value  as  a  bridge  at  the 
place  where  it  was  then  located;  that,  ac- 
cording to  the  provisions  of  the  statute  in 
such  case  made  and  provided,  it  became  the 
duty  of  the  commissioners  of  said  drainage 
district  to  remove  said  bridge,  so  that  the 
same  would  not  obstruct  the  work  of  con- 
structing said  drain  in  the  district  afore- 
said; that  defendants,  as* commissioners  of 
said  district,  removed  the  bridge  from  its 
then  location,  so  as  to  clear  the  obstruction 
to  the  work  of  constructing  such  drain  with- 
in said  district,  doing  no  more  damage  to 
the  bridge  than  was  necessary  to  remove  it 
from  its  location  and  out  of  the  way  of  con- 
structing the  ditch  or  drain,  as  they  law- 
fully might;  that  the  trespasses  complained 
of  in  tne  declaration  are  the  same  trespass- 


es above  mentioned,  and  no  other.  The  sec- 
ond special  plea  is  substantially  the  same  as 
the  first,  with  the  additional  averment  that 
said  bridge  is  situated  in  road  district  No. 
4,  in  Morgan  county,  and  that  an  assess- 
ment of  damages  to  and  benefits  against 
said  road  district  was  made  in  the  county 
court  of  Cass  county  under  the  statute  in 
such  case  made  and  provided,  and  that  the 
balance  of  benefits  so  assessed  against  said 
road  district  is  the  sum  of  $.52.75.  The 
third  special  plea  is,  in  substance,  the  same 
as  the  second,  with  the  additional  averment 
that  under  the  statute  the  defendants,  as 
drainage  commissioners,  had  lawful  author- 
ity to  remove  the  bridge.  The  plaintiffs  •be- 
low filetl  demurrers  to  the  three  speciaJ 
pleas,  which  demurrers  the  court  below  sus- 
tained. The  cause  went  to  trial  upon  the 
issue  formed  by  the  plea  of  not  guilty.     The 


tection  of  the  laws.  Wurts  v.  Hoagland.  114 
r.  K.  C06,  29  L.  ed.  229,  3  Sup.  Ct.  Rep.  1086. 
The  esi>ense  of  works  for  the  drainage  of 
marsh  lands  may  be  charged  against  parties 
specially  benefited,  and  be  made  a  lien  on  their 
property.  Hagar  v.  Reclamation  Dist.  No.  108, 
111  U.  S.  701,  28  L.  ed.  569,  4  Sup.  Ct.  Rep. 
663. 

The  whole  cost  of  a  sewer  may  be  assessed 
upon  abutting  property  if  benefited  to  that  ex- 
tent, if  the  sewer  is  no  larger  than  is  neces- 
Fary  to  properly  provide  for  the  sewerage  of 
the  abutting  properties,  It  being  immaterial 
what  sized  pipe  would  be  large  enough  for  a 
single  house  standing  alone.  Re  Sewer  on 
Jteggs  Ave.  3  Pittsb.  L.  J.  N.  S.  17. 

The  attempt  has  been  made  to  defeat  assess- 
ments on  various  grounds.  Among  others,  it 
has  been  claimed  that  assessments  for  drainage 
violated  the  constitutional  provision  against 
taking  property  without  compensation.  But 
there  is  no  doubt  that  if  there  is  nothing  more 
than  an  assessment  for  benefits,  that  provision 
la  not  applicable. 

Taxes  levied  and  collected  to  pay  for  the  ex- 
pense of  constructing  a  drain  are  not  a  taking 
of  private  property  under  the  power  of  eminent 
(bmain  within  the  provisions  of  the  Michigan 
(Constitution.  Roberts  v.  Smith,  115  Mich.  5, 
72  N.  W.  1091. 

A  statute  assessing  the  expense  of  con- 
rtmctlng  a  sewer  upon  the  abutting  property, 
and  making  the  tax  bill  Issued  therefor  prima 
fade  evidence  of  the  liability  of  the  person 
charged,  does  not  violate  the  constitutional  pro- 
vision against  the  taking  of  property  without 
doe  process  of  law.  Eyerman  v.  Blaksley,  78 
Mo.  145. 

The  owner  of  reclaimed  swamp  land  is  not 
deprived  of  his  property  without  due  process 
of  law,  where  it  is  taken  in  pursuance  of  a 
judgment  rendered  after  fuli  hearing  and  due 
procednre  in  a  suit  Instituted  to  recover  an  as- 
»8sment  imposed  by  statute  on  such  land.  Re 
Keclamatlon  Dist.  No.  108  v.  Ilagar,  6  Sawy. 
567,  4  Fed-  366. 

An  act  authorizing  the  drainage  of  marshes, 
and  dlrectini?  the  assessment  of  the  entire  cost 
upon  the  lands  benefited  in  proportion  to  the 
t>eiiefit&  derived,  does  not  involve  the  taking  of 
private  property  for  private  uses  so  as  to  be 
unconstitutional,  nor  is  it  unconstitutional  for 
not  providing  an  appeal  from  the  assessment. 
StatP.  Britton,  Prosecutor,  v.  Blake,  35  X.  J. 
U  208. 

It  was  held  in  one  case  that  sewers  can 
only  be  paid  for  by  regular  tax,  and  the  ex- 
pense of  them  cannot  be  assessed  upon  abutting 
58  L.  R.  A. 


property,  where  the  Constitution  requires  com- 
pensation for  property  taken  for  public  use  to 
be  ascertained  by  the  jury  or  by  commissioners, 
since  the  levying  of  such  an  assessment  is  a 
taking  of  property,  and  the  constitutional  pro- 
vision does  not  authorize  a  taking  of  money. 
People  ex  rel.  Post  v.  Brooklyn,  6  Barb.  209. 
But  that  case  was  overruled  in  4   N.  Y.  419. 

It  has  also  been  held  that  the  assessment  is 
controlled  by  the  constitutional  provision  re- 
quiring uniform  taxation,  but  it  is  generally 
held  that,  although  the  power  of  assessment  is 
a  branch  of  the  taxing  power,  it  is  not  con- 
.  trolled  by  the  provision  as  to  uniformity. 

Assessments  for  the  cost  of  a  sewer  are  an 
exercise  of  the  taxing  power,  and  are  not  with- 
in the  constitutional  provision  as  to  the  taking 
of  private  property  for  public  use.  Weed  v. 
Boston,  172  Mass.  28,  42  L.  R.  A.  642,  51  N. 
E.   204. 

An  act  which  authorizes  a  municipality  to 
assess  the  whole  expense  of  constructing  a  sew- 
er against  the  abutting  property  owner  Is  not 
unconstitutional  as  not  providing  for  uniform- 
ity of  taxation.  Parkersburg  v.  Tavenner,  42 
W.  Va.  486.  26  S.  E.  179. 

In  one  case  it  was  held  that  the  taxing  pow- 
er does  not  include  power  to  assess  abutting 
property  for  benefits  accruing  to  It  from  the 
construction  of  a  sewer.  People  ex  rel.  Post 
v.  Brooklyn,  6  Barb.  209.  But  that  case  was 
overruled  in  4  N.  Y.  419. 

It  thus  appears  that  there  is  little  agreement 
ns  to  the  foundation  of  the  rule.  There  has 
been,  however,  a  general  acceptance  of  It,  and 
the  power  to  compel  the  pas'ment  for  local 
drainage  improvements  Is  universally  recog- 
nized. 

The  right  of  the  legislature  to  pass  drainage 
acts,  though  obviously  not  resting  in  the  power 
of  eminent  domain,  and  derogatory  to  private 
property  rights  by  compelling  the  private  own- 
er to  sulTer  and  pay  for  the  Improvement  of  his 
property  because  other  contiguous  owners  de- 
sire to  so  improve  theirs,  while  not  to  be  Justi- 
fied on  first  principles,  has  nevertheless  become 
established  as  a  sort  of  local  common  law  by 
legislative.  Judicial,  and  popular  recognition 
for  nearly  a  century,  so  that  it  is  now  to  be 
regarded  as  legitimate  legislation.  Hoagland 
v.  Wurts,  41  N.  J.  L.  175. 

A  municipal  corporation  has  the  power  to 
construct  sewers  and  assess  the  cost  thereof  to 
the  abutting  property  owners,  under  a  statute 
authorizing  municipal  corporations  to  con- 
strut^t,  among  other  street  improvements, 
drains  and  sewers,  and  by  a  subsequent  section 
authorizing    the    collection    by    special    assess- 


368 


ILLI^'OIs  Supreme  Court. 


Dec. 


♦lefendants  below  sought  to  defend  upon  the 
sjround  that  they  were  acting,  not  as  indi- 
viduals, but  as  commissioners  of  the  Mud 
rreek  drain«ige  district,  legally  and  duly 
appointed  as  such,  and,  therefore,  were  act- 
ing imdei*  an  order  of  the  court,  and  were 
not  liable  personally  for  what  was  done  in 
«))3iedience  to  that  order.  The  trial  court  ad- 
mitted in  evidence  the  transcript  of  the  rec- 
ord of  the  CaRs  county  court  organizing  the 
'listrict.  This  transcript  shows  the  nling 
»>f  a  petition  by  more  than  one  half  of  the 
adult  landowners  of  the  proposed  district; 
that  the  petitioners  were  owners  of  more 
than  one  third  of  the  land;  that  notices 
were  given  according  to  the  provisions  of 
the  statute  and  for  the  requisite  length  of 
time.  It  also  shows  the  appointment  of  a 
jury,  their  oath  of  office,  and  the  return  of 
their  assessment  roll  and  its  confirmation 


by  the  court.  This  transcript  was  admit- 
ted by  the  trial  court  for  the  purpose  of 
sho^^'ing  that  the  bridge  was  within  the 
drainage  district ;  but  it  also  shows  all  the 
bteps  taken  for  the  organization  of  the  dis- 
trict. The  court,  upon  the  trial  of  the  case. 
gave  instructions  for  the  plaintiffs,  holdinir 
that,  if  they  removed  the  bridge  and  exca- 
vated the  ditch  across  the  public  road  as 
commissioners  of  .  said  drainage  district, 
they  were  just  as  responsible,  in  law,  for 
their  acts,  as  though  they  had  been  acting 
individually.  The  jury  returned  a  verdict 
of  guilty,  and  assessed  the  damages  at  $7(Kt. 
upon  which  verdict,  after  overruling  a  mo- 
tion for  a  new  trial,  the  court  rendered 
judgment.  This  writ  of  error  was  suedoui. 
by  the  defendants  below  to  bring  the  record 
before  this  court  for  review. 


ments  of  the  cost  "to  have  the  sidewalks 
graded  and  paved,  or  the  whole  width  of  the 
street  graded  and  paved,  or  for  either  kind  of 
improvement,  or  for  a  full  Improvement  in  gen- 
•?ral,"  the  latter  clause  having  reference  to, 
and  embracing,  all  improvements  authorized  by 
fhe  preceding  section.  Allen  County  v.  Sil- 
vers, 22  Ind.  491. 

But  it  has  been  held  that  a  law  authorizing 
a  meadow  company  to  assess  the  cost  of  river 
embanlcments  and  drains  upon  benefited  prop- 
erty will  be  strictly  construed.  Rutherford  v. 
Maynes,  97  Pa.  78,  Affirming  Maynes  v. 
Rutherford,  9  W.  N.  C.  221. 

A  statute  providing  that  the  expense  of  con- 
structing a  sewer  shall  be  assessed  on  the  prop- 
erty benefited  Is  not  invalid  for  failure  to  ex- 
pressly limit  the  assessments  to  property  spe- 
cially benefited,  as  it  will  be  construed  as  so 
doing.  Ferguson  v.  Stamford,  60  Conn.  432, 
22  Atl.  782. 

In  the  practical  application  of  the  rule,  the 
majority  of  the  courts  have  held  that  the  right 
to  make  the  assessment  was  conferred  by  the 
benefit  to  the  property  assessed.  See  note  to 
Re  Madera  Irrlg.  Dlst.  Bonds  (Cal.)  14  L.  R. 
A.  755. 

While  this  rule  Is  narrower  than  need  be,  It 
being  the  one  generally  adopted,  the  cases 
which  have  applied  It  will  be  considered. 

III.  The  rule  that  asHesftmcnt  depends  on  hen- 
eflt. 

a.  Asucssment    according   to    benefit  valid. 

Whatever  view  of  the  general  rule  may  be 
adopted,  there  can  be  no  question  that,  if  the 
benefit  resulting  to  the  particular  property 
from  the  improvement  equals  the  assessment, 
the  assessment  will  be  valid. 

The  assessment  of  the  coat  of  constructing  a 
sewer  on  the  property  benefited  is  constitu- 
tional. Com.  use  of  Pittsburgh  v.  Woods,  44 
Pa,  113. 

There  can  now  be  no  doubt  as  to  the  right  of 
a  city  to  impose  the  burden  of  local  sewer  im- 
prov^ents  upon  the  property  of  those  Imme- 
diately benefited  thereby  to  the  extent  ot^  the 
benefit  conferred.  Wolf  v.  Philadelphia,  105 
Pa.  25. 

The  legislature  may  impose  the  cost  of  river 
embanicments  and  drains  constructed  by  a 
meadow  company  according  to  the  special  bene- 
nts  conferred.  Rutherford  v.  Maynes,  97 
Pa.  7S,  Afllrmlng  Maynes  v.  Rutherford,  9  W. 
N.  C.  221. 

It  is  a  matter  of  legislative  discretion  as  to 
.i8  L.  R.  A. 


I  the  assessment  of  benefits  arising  from  a  drain 
i  age  ditch.  People  ex  nl.  Crwk  v.  Nearing,  27 
,  N.  Y.  306. 

A  tenement  situate  in  the  King's  dockyard. 

deriving  a  benefit  from  the  public  sewers,  and 

occupied  by  an  ofiioer  of  the  government  wk<- 

I  pays  no  rent,  is  liable  to  be  rated  to  the  ttw- 

,  era.     Netherton  v.  Wai-d,  ,8  Barn.  &  Aid.  '21. 

Assessment  of  a  nonconsentlng  landowner 
!  for  benefits  conferred  by  the  construction  of  a 
drain  rests  wholly  in  the  discretion  of  the  leg- 
islature, where  the  right  to  condemn  the  ease 
ment  or  property  of  such  owner  Is  conferred  by 
the  state  Constitution.  Re  Tutbiil,  50  X.  1 
Supp-  410. 

The  construction  of  a  large  ditch,  or  the  Im- 
proving of  a  natural  stream,  which  enables  f 
landowner  to  discharge  into  it  his  lateral 
ditches,  constructed  for  the  drainage  of  bis 
own  land,  and  thus  secure  good  drainage  with- 
out encroaching  upon  the  rights  of  others,  la  t 
special,  as  distinguished  from  a  general,  bene- 
fit, which  will  support  an  assessment  for  th* 
construction  of  the  ditch.  Lipes  v.  Hand,  104 
Ind.  503,  1  N.  E.  871,  4  X.  E.  160. 

In  Masters  v,  Portland,  24  Or.  161,  33  Pai. 
540,  it  is  said  that  tlie  constitutional  prori- 
sions  for  a  uniform  and  equal  rate  of  assefe 
ment  and  taxation  do  not  apply  to  the  assess 
ment  upon  lots  abutting  on  the  street  for  tbt> 
improvement  thereof  by  the  construction  of  i. 
sewer,  and  an  assessment  for  such  purposes  {ti 
proportion  to  benefits  received  is  not  unconsti 
tutional. 

As  a  sewer  bestows  special  benefits,  rather 
than  being  of  public  utility,  expenditures  then* 
for  may  be  assessed  proportionately  to  benefl'^t 
conferred  thereby  upon  particular  Interests,  not- 
withstanding a  constitutional  provision  tba: 
"ail  taxes  ui)on  real  and  personal  estate,  as- 
sessed by  authority  of  this  state,  shall  be  aj- 
portioned  and  assessed  equally,  according  »•» 
the  Just  value  thereof."  Auburn  v.  l*aal.  M 
Me.  212,  24  Atl.  817. 

An  act  authorizing  counties  to  constnut 
ditches  where  they  are  needed,  and  assess  the 
cost  upon  adjacent  lands  l>enefitod  thereby,  i< 
not  unconstitutional.  Hatch  v.  Pottawnttao:- 
County,  43  Iowa,  442. 

Where  the  present  market  value  of  lots  wi;: 
be  increased  by  the  construction  of  a  sewer  ii 
a  street  not  abutting  upon  or  contiguons  *  > 
such  lots  by  the  putting  in  at  the  street  inter 
sections  of  sewer  connections,  thus  Increasln: 
the  opportunity  for  drainage,  a  special  asses 
ment  may  be  levied  thereon  for  the  cost  of  th  * 
sewer  to  the  extent  of  such  special  bene9t^. 
Rich  V.  Chicago,  152  III.  18,  38  X.  E,  255. 


1901. 


Ueffneb  v.  Cass  &  Morgan  Counties. 


350 


Messrs.    WorthinKton    Sc    Reeve     for 

plaintiffs  in  error. 

Messrs.  Cl&arles  A.  Barnes  and  A.  A. 
Leeper,  for  defendants  in  error: 

If  defendants'  contention  is  correct,  a 
5mall  drainage  district,  organized  to  drain 
the  lands  of  those  benefited,  can  destroy  a 
valuable  bridge,  or  cause  thousands  of  dol- 
lars expense  for  a  new  one,  and  make  the 
<>ounty  suiter  the  loss;  in  other  words,  can 
Tuake  the  taxpayer  generally  pay  out  money 
for  the  benefit  of  a  few.  It  is  class  legisla- 
tion, and  such  legislation  is  never  favored. 

Michigan  Sugar  Co.  v.  Auditor  General, 
124  Mich.  674,  56  L.  R.  A.  329,  83  N.  W. 
iJ25. 

This  statute  is  contrary  to  II  13,  art.  11, 
state  Const.,  which  provides  that  private 
property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation. 


8t.  Louis  V.  Western  U.  Teleg.  Co.  148  U. 
S.  92,  37  L.  ed.  380,  13  Sup.  Ct.  Rep.  485. 

A  drainage  district  is  necessarily  a  pri- 
vate corporation,  and  not  a  municipal  cor- 
poration, because  they  can  exercise  no  gov- 
ernmental functions. 

Hessler  v.  Drainage  Comrs.  53  111.  106; 
Directors  for  Leveeing  Wabash  River  v. 
Houston,  71  111.  318;  Wilson  v.  Sanitary 
Dist.  133  111.  443,  27  N.  E.  203. 

Being  private  corporations,  they  cannot 
assert,  or  be  given,  the  power  to  levy  gen- 
eral taxes,  as,  according  to  the  2d  clause  of 
§  9,  art.  9,  of  the  Constitution,  only  munic- 
ipal corporations  can  be  authorized  to  as- 
sess and  collect  taxes. 

Carter,  J.,  delivered  the  opinion  of  the 
court: 

The  only  errors  alleged  necessary  to  be 


An  act  of  legislature  authorizing  the  crea- 
tion of  drainage  districts,  and  vesting  the  cor- 
porate authorities  thereof  with  power  to  con- 
struct and  maintain  drains,  etc.,  and  to  levy 
specfal  assessments  upon  the  lands  benefited 
thereby.  Is  not  In  violation  of  the  rule  of  uni- 
formity in  taxation  prescribed  by  the  Constitu- 
tion of  Illinois,  since,  if  such  Instrument  ever 
had  any  bearing  upon  assessments  of  this  char- 
acter, an  amendment  to  the  Constitution  ex- 
pressly giving  the  legislature  the  power  to  pass 
SDch  drainage  laws,  and  In  pursuance  of  which 
sach  act  was  passed,  will  control,  regardless  of 
the  provisions  of  the  original  Constitution. 
Moore  v.  People,  106  111.  376. 

Where  the  statute  allows  both  methods  of 
assessing  lands  benefited  by  drainage,  the  as- 
sessment shoi^ld  be  made  according  to  the  bene- 
fit, regardless  of  value,  rather  than  pro  rata 
tipon  the  value  of  the  lands.  People  ew  reh 
More  V.  Jefferson  County  Ct.  56  Barb.  136. 

b.  Adjustment  of  the  assessment. 

1.  Benefit  must  he  certain. 

The  courts  which  have  adopted  the  rule  Jus- 
tifying assessments  if  benefits  are  conferred 
bold  that  the  benefit  must  be  certain  to  Justify 
an  assessment. 

Commissioners  appointed  to  make  an  assess- 
ment to  pay  the  cost  of  a  proposed  Improve- 
ment should  in  no  case  impose  the  burden  of  a 
«peclai  assessment  upon  property  until  It  clear- 
ly appears  that  the  property  is  actually  bene- 
fited the  full  amount  it  may  be  assessed.  Chi- 
cago V.  Adcoclc.  168  111*.  221,  48  N.  B,  155. 

The  owners  of  property,  assessed  a  propor- 
tionate share  of  the  costs  of  the  sewer,  who 
^*annot,  in  consequence  of  its  physical  location, 
be  benefited  thereby,  are  entitled  to  relief 
against  such  assessments.  Paulson  v.  Port- 
land, 16  Or.  450.  1  L.  R.  A.  673,  19  Pac.  450. 

The  collection  of  a  sewer  assessment  will  be 
enjoined  where  it  is  Imposed  upon  land  so  situ- 
ated tbat  It  will  not  derive  any  benefit  from  the 
xewer,  and  cannot  drain  into  it  without  cross- 
ing intervening  lands  of  third  parties,  and 
when  the  assessors  omitted  to  include  in  the 
anessment  area  property  which  would  be  bene- 
f  ted  by  the  sewer.  Providence  Retreat  v.  Buf- 
falo, 29  App.  Dlv.  160,  61  N.  Y.  Supp.  654. 

Authority  to  drainage  commissioners  to  as- 
8ea».  for  the  improvement,  lands  which  In  their 
jadgment  will  be  benefited,  does  not  give  them 
^n  arbitrary  discretion ;  and  if  they  include  In 
their  assessment  lands  which  are  clearly  not 
s<enefited,  they  exceed  their  authority.  People 
a8  L.  R.  A. 


e9  rel.  More  v.  Jefferson  County  Ct.  66  Barb. 
136. 

The  owners  of  lands  sought  to  be  charged 
for  the  construction  of  a  drainage  ditch  can 
equitably  be  required  to  pay  only  for  the  bene- 
fits conferred  by  the  ditch  as  actually  con- 
structed, where  not  fuNy  completed  as  located, 
established,  and  ordered  constructed.  Peclc  v. 
Watros,  30  Ohio  St.  590. 

Forasmuch  as  a  drainage  act  is  an  exercise 
of  legislative  power  In  derogation  of  common- 
law  rights  of  property,  and  resting  in  the 
sanction  of  long  local  usage  and  custom,  it  Is 
essential  to  Its  validity  that  the  method  of  as- 
sessing the  land  included  In  the  drainage  dis- 
trict ratably  In  proportion  to  the  benefits  con- 
ferred be  followed;  and  an  act  which  allots 
quotas  in  advance  of  the  work  by  estimating 
anticipated  benefits  deviates  too  far  from  the 
ancient  custom  to  be  valid.  Hoagland  v. 
Wurts,  41  N.  J.  L.  175. 

Lands  lying  at  a  distance,  and  separated  by 
Intervening  lots  from  a  sewer  which  receives 
and  carries  to  tide  water  a  natural  stream  that 
traverses  some  and  runs  near  others  of  them, 
collecting  and  taking  away  their  surface  water, 
are  not  benefited  by,  or  subject  to  assessment 
for,  such  sewer.  State,  King,  Prosecutor,  v. 
Reed,  43  N.  J.  L.  186,  Affirmed  in  48  N.  J.  L. 
370,  5  Atl.  178. 

Nonabuttlng  farm  property  cannot  be  as- 
sessed for  the  cost  of  a  sewer,  where  its  drain- 
age will  not  be  Improved  thereby,  and  no  pro- 
vision is  made  for  extension  of  the  sewer  so  as 
to  benefit  such  property.  Biclterdike  v.  Chi- 
cago, 185  III.  280,  56  N.  E.  1096. 

When  the  expense  of  a  sewer  is  to  l)e  as- 
sessed upon  benefited  property  according  to 
benefits,  the  assessments  must  be  confined  to 
property  abutting  thereon.  Parker's  Appeal, 
169  Pa.  433.  32  Atl.  574. 

Nothing  in  the  law  Is  better  settled  than 
that  the  doctrine  of  assessment  for  benefits  to 
pay  for  public  improvements  can  only  be  de- 
fended upon  the  ground  that  the  benefits  are 
local  and  essentially  peculiar  to  the  property 
assessed ;  and  this  can  only  be  the  case  where 
the  property  assessed  abuts  directly  upon  the 
line  of  the  Improvement.  Re  Grant  Street.  17 
Pa.  Super.  Ct.  459.  • 

Lots  not  lying  on,  or  contiguous  to,  the  line 
of  a  sewer,  or  so  placed  as  to  be  connected  there- 
with, are  not  assessable  therefor.  State,  Mc- 
Kevltt,  I'rosecutor,  v.  Ilobokeu,  45  N.  J.  L.  482. 

A  city  authorized  to  construct  sewers  and 
levy  a  special  assessment  therefor  against  the 
property  immediately  benefited  is  not  entitled 
to  assess,  for  the  construction  of  a  sewer  on 
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considered  are  those  assigned  on  the  rulings 
of  the  court  below  in  sustaining  the  demur- 
rer of  the  plaintiffs  below  to  the  defendants' 
special  pleas,  and  in  giving  to  the  jury  cer- 
tain instructions  on  behalf  of  the  plaintiffs, 
and  in  refusing  others  asked  by  the  defend- 
ants. It  is  not  disputed  that  plaintiffs  in 
error  removed  the  bridge  and  widened  and 
deepened  the  creek  where  the  bridge  crossed 
the  same,  and  thereby  rendered  said  bridge 
useless  aa  a  bridge  over  said  creek;  but,  if 
they  did  nothing  more  in  the  premises  than 
what  they  were  authorized  to  do  by  law  as 
the  corporate  authorities  of  the  drainage 
district,  they  were  not  liable,  and  the  rul- 
ings of  the  court  were  erroneous. 

We  have  been  favored  with  able  briefs 
and  arguments  by  counsel,  which  we  have 
carefully  considered. 

The  principal  question  for  us  to  consider 


is  whether  §  55,  and  especially  the  third 
proviso  to  it,  of  the  drainage  and  levee  act, 
approved  and  in  force  May  29,  1879,  as 
amended  in  1885,  is  constitutional  or  not. 
Said  amended  §  65  provides,  in  effect,  that, 
when  any  ditch,  drain,  or  levee  will  benefit 
any  public  or  corporate  road  or  railroad^ 
the  commissioners  shall  apportion  to  the 
county,  state,  or  free  turnpike  road,  to  the 
township  if  a  township  road,  to  a  company 
if  a  corporate  road  or  railroad,  "such  por- 
tions of  the  cost  and  expenses  thereof  as  to 
private  individuals,"  and,  in  case  such  ap- 
portionment is  resisted,  the  matter  shall  be 
submitted  to  the  jury.  The  first  proviso  to 
the  section  authorizes  the  drainage  commis- 
sioners and  "the  corporate  authorities  of 
the  county,  state,  or  free  turnpike,  township 
road,  corporate  road,  or  railroad,  or  any  of 
them,"   to   stipulate  as  to  the  amount  of 


one  street,  lots  franting  on  a  parallel  street  351 
feet  distant,  and  to  which  there  is  do  access 
for  over  one  half  of  this  distance  except 
through  private  property.  People  ex  rcl. 
O'Reilly  V.  Kingston,  53  App.  Div.  58,  65  N. 
y.  Supp.  590. 

An  aBsessment  upon  lota  not  abutting  upon 
a  proposed  sewer  is  void  where  the  surface 
drainage  through  such  lots  without  such  sewer 
is  good,  and  Its  coustructlon  would  operate  as 
a  dam  to  such  drainage  because  above  the  sur- 
face of  the  ground,  and  the  beneflts  thereto  are 
based  upon  a  prospect  for  a  future  connection 
with  the  sewer,  but  no  drainage  district  is  cre- 
ated which  will  drain  Into  it,  and  no  provision 
is  made  which  will  eventually  effect  such  con- 
nection. Title  Guarantee  &  T.  Co.  v.  Chicago, 
162  Til.  505,  44  N.  B.  832. 

The  New  Jersey  drainage  act  of  March  8, 
1871,  is  for  a  public  purpose,  and  Its  execution 
within  the  constitutional  powers  of  taxation 
and  eminent  domain,  and  under  its  terms  spe- 
cial assessments  may  be  made  on  lands  bene- 
fited, after  the  completion  of  the  work,  when 
the  beneflts  have  been  received  or  are  demon- 
strably certain  to  follow,  the  tax  being  propor- 
tionate to  the  beneflts ;  but  the  supplement  of 
March  9,  1874,  which  authorized  assessments 
to  be  made  during  the  progress  of  the  work,  on 
lands  intended  to  be  benefited,  cannot  stand,  be- 
cause the  intended  benefit  may  never  be  real- 
ized. Re  request  River,  39  N.  J.  L.  433,  Af- 
firmed In  Hoagland  v.  Wnrts.  41  N.  J.  L.  175. 

But  an  assessment  of  all  the  reclalmable 
lands  of  a  district  equally  for  the  construction 
and  maintenance  of  works,  which  cannot  re- 
sult in  the  reclamation  of  more  than  one  half 
of  such  lands,  is  not  according  to  benefits  as  re- 
quired by  the  California  reclamation  law. 
Reclamation  Dist.  No.  108  v.  West.  129  Cal. 
622,  62  Pac.  272. 

2.  Indirect    beneflts. 

It  is  not  necessary  that  the  benefit  should  be 
direct  and  immediate  to  Justify  an  assessment. 
Not  only  may  collateral  or  indirect  beneflts  be 
considered,  but  future  possibilities  may  also 
warrant  the  levying  of  an  assessment  In  some 
instqpces. 

Everyone  whose  property  derives  beneflt 
from  the  commissioners  of  sewers  may  be  as- 
f^essed  to  the  rates  Imposed  by  them ;  the  bene- 
fit may  be  indirect,  as  by  the  approaches  and 
neighboring  public  ways  being  properly  drained 
and  cleansed,  the  property  Itself  being  so  situ- 
ated as  to  have  no  communication  with  the 
sewer.     Soady  v.   Wilson,  3   Ad.   &   El.  249,  4 

Nev.  &  M.  777,  1  H.  &  W.  256. 
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The  mere  fact  that  the  right  to  enforce  an 
assessment  on  lands  for  beneflts  conferred  by 
the  construction  of  a  ditch  arises  from  the  ben- 
eflts which  the  ditch  confers  upon  one  or  more 
highways,  which  beneflts  to  the  highways  will 
be  of  no  special  benefit  to  the  landowners,  and 
for  the  improvement  of  which  they,  in  common 
with  others,  contribute  by  the  payment  of  a 
uniform  road  tax,  does  not  render  the  statute 
unconstitutional  as  the  taking  of  private  prop- 
erty for  a  private  purpose  or  without  just  com- 
pensation, or  on  the  ground  that  they  are 
thereby  taxed  twice  for  a  public  Improvemeot 
from  which  they  derive  no  special  beneflt,  since 
the  right  to  Impose  such  assessment  is  founded 
upon  the  beneflt  which  the  land  assessed  is 
supposed  to  receive  from  the  drain ;  but  the 
right  to  coerce  that  payment  for  the  lmprov<^- 
ment  of  their  own  property,  being  to  some  ex- 
tent the  exercise  of  the  power  of  eminent  do- 
main, can  only  exist  when  the  public  good  Is 
involved  in  the  enterprise,  which  public  good 
must  be  presumed  by  the  legislative  declaration 
that  such  ditches  may  be  established  when  one 
or  more  public  highways  will  be  benefited 
thereby.  Ileick  v.  Voight,  110  Ind.  279,  11  N. 
E.  306. 

That  surface  water  flowing  over  land  finally 
reaches  a  drain  will  not  sustain  an  assess- 
ment against  the  property  over  which  it  flows 
for  the  construction  of  the  drain,  If  it  woold. 
In  the  natural  course,  have  fiowed  off  from  that 
property  without  the  aid  of  the  drain.  Seals 
V.  James,  173  Mass.  591,  54  N.  E.  245. 

The  mere  fact  that  lands  are  so  situated 
that  by  reason  of  their  level  the  surface  waters 
therefrom  naturally  drain  In  and  upon  lower 
lands  requiring  artificial  draining  Is  not  suffi- 
cient to  justify  an  assessment  upon  such  lands 
for  the  cost  of  such  artiflclal  drainage.  Bine 
V.  Wentz.  54  Ohio  St.  247,  43  N.  E.  493. 

A  special  assessment  against  a  lot  for  a  sew- 
er should  be  based  on  benefits  which  depend. 
not  only  on  the  present  use  of  the  lot,  but  on 
])robabIe  future  uses.  Sanitary  Dist.  v.  Joliet. 
189  111.  270,  59  N.  B.  566. 

In  determining  the  amount  of  an  assessment 
on  a  particular  piece  of  property  for  the  ex- 
pense of  constructing  a  sewer  under  a  charter 
providing  that  the  expense  be  assessed  accord- 
ing to  the  beneflts  conferred,  it  is  proper  to 
consider  the  nature  of  the  use  of  the  properfv 
and  the  probabilities  of  Its  present  and  future 
need  of  a  sewer,  Clapp  v,  Hartford,  ii:* 
Conn.  66. 

Outlet  sewers. 

The  question  of  outlet  sewers  may  be  consid- 
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snclr  benefits.  The  second  proviso  is^  '^that 
the  amount  so  assessed  against  any  railroad 
company  or  private  corporation  shall"  be- 
come a  lien,  and  provides  for  the  collection 
and  for  the  payment  of  assessments  against 
public  corporations.  The  third  proviso  to 
the  section  is  as  follows:  "And,  provided, 
further,  that  the  sum  assessed  against  eith- 
er of  said  corporations  shall  not  include  the 
expense  of  constructing,  erecting,  or  repair- 
ing any  bridge,  embankment,  or  grade,  cul- 
vert or  other  work  of  the  roads  of  such  cor- 
porations, crossing  any  ditch  or  drain  con- 
structed on  the  line  of  any  natural  depres- 
sion, channel,  or  water  course;  but  the  cor- 
porate authorities  of  such  road  or  railroad 
are  hereby  required,  at  their  own  expense, 
to  construct  such  bridge,  culvert,  or  other 
work,  or  to  replace  any  bridge  or  culvert 
temporarily  removed  by  the  commissioners 


in  doing  the  work  of  such  district.  Full 
power  and  authority  are  hereby  given  the 
drainage  commissioners  to  remove  such 
bridges  or  culverts  for  the  purposes  afore- 
said, if  they,  in  their  judgment,  find  it  nec- 
essary." Hurd's  Rev.  Stat.  1899,  p.  682. 
The  first  contention  made  by  defendants  in. 
error  is,  that  the  third  proviso  does  not  in- 
clude public  highways  or  public  corpora- 
tions having  control  of  public  roads,  be- 
cause, as  it  is  said,  the  second  proviso  re- 
lates only  to  railroad  corporations  and  to- 
private  corporations,  and  that  the  third 
proviso,  immediately  following  it,  by  its 
terms  referring,  as  it  does,  to"eith€r  of  said 
corporations,"  limits  its  application  to  the 
corporations  mentioned  in  the  second  pro- 
viso. We  cannot  agree  to  such  a  construc- 
tion of  the  statute.  Public  corporations  axe 
specifically  referred  to  in  the  principal  part 


ered  under  the  head  of  indirect  benefits,  be- 
cause, although  In  case  of  existing  sewers  an 
outlet  is  without  doubt  a  direct  benefit,  the 
benefit  may,  perhaps,  not  be  so  obvious  in  case 
•»f  property  not  yet  provided  with  sewers, 
which  may  eventually  become  tributary  to  such 
outlet,  where  the  making  of  the  connection  de- 
pends on  future  development  of  the  property, 
which  cannot  at  the  time  be  foreseen. 

The  cost  of  extending  a  sewer  made  neces- 
wry  because  the  state  has  granted  the  lands 
ander  water  in  front  of  the  mouth  of  the  sew- 
er, which  space  has  been  filled  in  by  the 
grantee,  may  be  assessed  upon  the  property  ben- 
efited, under  a  charter  provision  authorizing  an 
flfisessment  based  on  benefits  to  defray  the  ex- 
pense of  sewer  extension.  The  power  to  ex- 
tend sewers  is  a  continuing  power,  which  Is  not 
exhausted  where  one  assessment  has  been 
made.  Cleveland  v.  Yonkers,  22  N.  Y.  S.  R. 
863.  4  N.  Y.  Supp.  84. 

A  sewer  assessment  which  apportions  upon 
the  territory  that  has  immediate  need  of  the 
sewer  and  can  make  use  of  it  at  once  a  sum 
efficient  to  pay  for  a  sewer  for  its  own  use, 
and  upon  more  remote  territory  such  sum  as 
would  pay  for  the  enlargement  of  |he  sewer 
made  necessary  to  meet  its  requirements,  is 
fair,  and  conducive  to  equity  of  apportionment. 
McKee  Land  &  Improv.  Co.  v.  Swikehard,  23 
Misc.  21.  51  N.  Y.  Supp,  399;  McKee  Land 
*  Improv.  Co.  v.  Williams,  63  App.  Div.  553. 
71  N.  y.  Supp.  1141. 

Land  once  assessed  for  a  sewer,  which  on 
completion  Is  found  to  deposit  the  sewage 
where  it  becomes  a  nuisance  to  the  public,  so 
^hat  it  Is  necessary  to  build  an  extension  there- 
of to  an  outlet  at  tide  water,  may  be  further 
assessed  for  the  cost  of  the  eAension.  State, 
Green,  Prosecutor,  v.  Hotaling,  44  N.  J.  L.  347. 

Property  on  lateral  sewers  emptying  Into  a 
main  sewer  Is  properly  'assessed  for  its  con- 
traction, and  the  entire  expense  of  the  con- 
struction cannot  be  imposed  upon  the  property 
abutting  on  the  main  sewer.  State,  Schlapfer, 
Prosecutor,  v.  Union,  53  N.  J.  L.  67,  20  Atl. 
S94. 

The  treatment  of  a  sewer  as  an  entirety  In 
the  assessment  of  benefits  cannot  be  questioned 
because,  in  its  construction  for  the  peculiar 
and  almost  exclusive  benefit  of  the  property 
abattlDg  on  a  certain  street,  it  was  necessary, 
Id  order  to  reach  the  main  sewer,  to  conduct 
it  for  a  short  distance  through  an  intersecting 
street.  Jie  Grant  Street,  17  Pa«  Super.  Ct. 
459.  This  is  held  to  be  consistent  with  Re 
Morewood  Ave,  159  Pa.  20,  28  Atl.  123,  132. 

When  a  new  sewer  is  necessarily  built  In 
iiS  L.  R.  A. 


part  to  furnish  an  outlet  for  one  already  con- 
structed, the  use  of  which  had  been  Judicially 
forbidden,  land  assessed  for  the  old  sewer  may 
be  reassessed  for  the  extension  as  well ;  and 
when  the  assessors.  In  levying  the  later  assess- 
ment, regard  both  sewers  as  a  unit,  estimate  the 
benefit  afforded  In  entirety,  and  make  due  al- 
lowauce  for  what  had  been  charged  for  the  old 
sewer  In  excess  of  its  benefits,  and  levy  only  the 
resldup,  no  injustice  Is  done.  Bayonne  v.  Mor- 
ris, 01  X.  J.  L.  127,  38  Atl.  819. 

Statutory  authority  is  necessary  to  permit  a 
municipal  corporation  to  Include  in  the  amount 
assessed  for  the  payment  of  a  sewer  the  cost 
of  a  connecting  outlet  sewer  which  was  com- 
pleted several  years  previously,  for  which  no 
assessment  was  made  at  the  time.  Brown  v. 
FItchburg,  128  Mass.  282. 

Property  not  contiguous  to  the  main  sewer 
may  be  assessed  for  Its  construction  If  it  Is  In 
the  same  drainage  district,  and  provision  is 
made  for  the  use  of  such  sewer  ultimately  as 
an  outlet  for  the  sewerage  of  the  property. 
Mason  v.  Chicago,  178  111.  499,  53  N.  E.  354. 

An  assessment  for  a  trunk  sewer  cannot  be 
laid  upon  lots  which  can  only  drain  into  it 
through  laterals,  before  such  laterals  are  con- 
structed. State,  Kellogg,  Prosecutor,  v.  Eliza- 
beth, 40  N.  J.  L.  274. 

On  the  construction  of  a  lateral  to  connect 
property  with  a  trunk  sewer,  the  person  bene- 
fited may  be  assessed  for  the  cost  of  a  lateraU 
and  for  what  it  will  cost  at  the  time  to  con- 
struct the  trunk  sewer  less  what  has  been  paid 
thereon  by  other  property.  If  the  person  as- 
sessed is  benefited  to  the  extent  of  that  amount. 
DeWItt  V.  Elizabeth,  56  N.  J.  L.  119,  27  Atl. 
801. 

In  one  case  It  was  held  that  the  amount  to 
be  charged  in  the  future  to  land  when  It  shall 
be  connected  with  a  trunk  sewer  cannot  be 
fixed  at  the  time  of  making  the  assessment 
upon  the  land  abutting  on  the  trunk  sewer. 
Vreeland  v.  Bayonne,  58  N.  J.  L.  126,  32  Atl. 
68.  But  that  decision  was  reversed  in  60  N. 
J.  L.  168,  37  Atl.  737,  where  It  was  held  that 
the  benefits  to  the  property  to  be  benefited  In 
the  future  may  be  assessed  at  the  time  of  the 
assessment  of  the  abutting  property,  although 
the  assessments  do  not  become  Hens  until  the 
connecting  sewers  are  built. 

A  municipal  corporation  has  the  power  to 
assess  property  abutting  on  an  alley  for  the 
cost  of  a  local  sewer  on  another  street  where 
a  small  lateral  was  constructed  in  the  alley, 
under  a  statute  providing  that  the  whole  cost 
of  local  sewers  shall  be  paid  by  the  holders  of 
property    abutting   on    the    street    or   alley   on 
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of  the  section  and  in  the  first  proviso,  and 
townships  in  the  second,  and  they  are  sepa- 
rately mentioned  in  the  second  proviso  be- 
<».use  the  effect  of  the  judgment  and  man- 
ner of  collection  against  the  different  kinds 
•of  corporations  are  not  the  same.  A  lien 
and  execution  are  provided  for  to  enforce 
collection  of  judgments  against  railroad 
companies  and  the  owners  of  private  roads, 
but  other  methods  are  necessary  to  enforce 
payment  against  municipal  or  quasi  munic- 
ipal corporations.  The  grammatical  con- 
struction would  have  been  better  if,  instead 
of  "either"  of  said  corporations,  the  term 
**any  one"  had  been  used,  but  the  legal  con- 
struction of  the  statute  cannot  be  controlled 
by  such  considerations  when  its  true  mean- 
ing otherwise  appears  from  the  context.  We 
-are  of  the  opinion  that  the  third  proviso  re- 
lates to  all  the  different  kinds  of  corpora- 
tions mentioned  in  the  section. 


We  need  not  inquire,  and  do  not  therefore 
decide,  whether  the  legislature  has  the  pow- 
er to  require  private  corporations  to  con- 
struct or  replace,  at  their  own  expense, 
bridges  belonging  to  them,  temporarily  re- 
moved by  drainage. commissioners  in  proee- 
cuting  the  work  of  enlarging  a  natural 
stream  or  water  course  for  drainage  pur- 
poses, for  the  question  involved  in  this  case 
relates  only  to  the  power  of  the  legislature 
to  authorize  the  corporate  authorities  of 
drainage  districts  to  remove  bridges  over 
streams  crossing  public  highways,  when  nec- 
essary for  drainage  purposes,  without  pay- 
ing to  the  public  road  authorities  damages 
for  such  removal. 

By  the  amendment  adopted  in  1878,  and 
incorporated  in  the  Constitution  in  9  31, 
art.  4,  it  is  provided:  ''The  general  as- 
sembly may  pass  laws  permitting  the  own- 
ers of   lands  to  construct  drains,  ditches. 


which  the  sewer  is  constructed.  By  ram  v. 
Foley,  17  Ind.  App.  629,  47  N.  E.  351. 

The  cost  of  the  construction  of  a  discharging 
sewer  which  receives  discharges  from  lateral 
sewers  within  a  certain  district,  but  situated 
wholly  outside  of  such  district,  cannot  be  as- 
sessed against  the  lots  and  pieces  of  ground  in 
such  district,  under  a  statute  prescribing  that 
the  cost  and  expenses  of  constructing  a  sewer 
system  shall  be  assessed  against  the  lots  or 
ground  contained  in  the  district  in  which  the 
same  is  situated.  Ft.  Scott  v.  Kaufman,  44 
Kan.  137,  24  Pac.  64. 

No  assessment  for  a  trunk  sewer  can  be 
made  upon  land  for  connection  of  which  with 
the  sewer  a  lateral  is  necessary  but  has  not 
been  constructed,  and  which  land  Is  not 
-drained  of  its  surface  water  any  better  than 
before  the  sewer  was  constructed.  State, 
Morris,  Prosecutor,  v.  Bayonne,  53  N.  J.  L.  299, 
21  Atl.  453. 

Under  a  statute  providing  that  an  upper 
municipality  or  person,  which  avails  Itself  of 
another's  drain  as  an  outlet  for  its  drain,  may 
be  assessed  its  proportionate  share  of  the  cost 
■of  Its  construction,  an  upper  municipality 
whose  drainage  flows  off  in  a  natural  water 
•course  cannot  be  held  liable  for  any  of 
the  expense  Incurred  by  a  lower  municipality 
which  improves  the  water  course  l)ecause  of  its 
own  needs.  Ke  Oxford  Twp.  18  Ont.  App. 
Rep.  496. 

3.  What  heneflts  considered. 

Special  benefits  arising  from  the  construc- 
tion of  a  ditch  for  which  a  landowner  may  be 
assessed,  as  distinguislied  from  general  bene- 
fits for  which  he  may  not  be  assessed,  are 
whatever  increase  the  value  of  the  land,  re- 
lieve it  from  a  burden,  or  malce  it  especially 
•adapted  to  a  purpose  which  enhances  its  value. 
LIpes  V.  Hand.  104  Ind.  603,  1  N.  E.  871,  4  N. 
K.  160;  Dodge  County  v.  Acom.  61  Neb.  376, 
85  N.  W.  202. 

The  benefit  arising  from  the  right  to  use  a 
drain  for  the  removal  of  surface  water  may  be 
the  subject  of  a  special  assessment.  Beals  v. 
James.   173  Mass.  591,  54   N.   E.  245. 

Making  land  more  healthy  for  occupation  by 
the  improvement  of  a  brook  for  drainage  pur- 
poses may  be  taken  into  account  in  assessing 
benetits,  although  there  is  a  similar  benefit  to 
other  real  estate  In  the  neighborhood.  Beals 
V.  Brookline,  174  Mass.  1,  54  N.  E.  339. 

But  land  within  the  water  shed,  but  not 
4ibutting  on  the  sewer,  cannot  be  assessed  as 
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benefited  property  for  the  expense  of  enclosing 
as  a  sewer  u  water  course  which  formerly  fur- 
nished open  sewerage,  on  the  ground  that  the 
odors  and  noxious  substances  which  cause  dis- 
comfort and  injure  health  are  benefited  there- 
by, as  such  benefit  Is  enjoyed  by  the  whole  dty 
In  common.  The  court  refused  to  modify,  or 
to  distinguish,  this  case  from  Re  Park  Avenae 
Sewers,  169  Pa.  433,  32  Atl.  574.  Re  Beech- 
wood  Avenue  Sewer,  179  Pa.  490.  36  AtL  209. 

A  provision  In  the  drainage  law  of  Illinois 
authorizing  the  assessment  of  the  right  of  way 
and  tracks  of  a  railway  company  within  a 
drainage  district  for  benefits  thereto  by  the  pro- 
posed drainage  is  not  unconstltutloDal  and 
void  because  such  right  of  way  and  tracks  can- 
not be  benefited  for  agricultural  and  sanitary 
purposes,  since  the  benefits  to  lands  Is  not  con- 
fined to  agricultural  or  sanitary  purposes,  bnt 
the  law  authorizes  the  levy  of  such  assess- 
ments in  proportion  to  any  benefits  received  by 
the  drainage.  Illinois  C.  R.  Co.  v.  East  Lake 
Fork  Special  Drainage  Dist.  129  III.  417,  21  N. 
E.  925. 

The  enhancement  of  the  market  value  of  lots. 
In  front  of  which  a  sewer  Is  built,  Is  a  proper 
standard  by  which  to  determine  the  benefit  for 
which  they  may  be  assessed  in  aid  of  Its  con- 
struction. State,  Frevert,  Prosecutor,  v.  Bay- 
onne, 03  N.  J.  L.  202,  42  Atl.  773, 

The  benefits  which  are  to  be  taken  Into  ac- 
count by  the  commissioners  in  apportioning 
the  charge  or  benefit  under  the  California  rec- 
lamation law  are  those  only  which  spring  from 
a  system  of  works  which  such  assessment  is 
levied  to  construct  or  maintain,  and  not  pre- 
scriptive benefits  from  other  purely  prospective 
works.  Reclamttion  Dist.  No.  108  v.  West,  129 
Cal.  C22,  62  Pac.  272. 

4.  Relation    hettceen    benefits   and  aaaeatment. 

The  assessments  for  sewer  Improvements 
must  be  proportionate  to  the  benefits  received. 
Wewell  V.  Cincinnati,  45  Ohio  St.  407,  15  N.  E. 
196. 

A  statute  providing  for  the  drainage  of  a 
large  tract  of  land,  which  authorises  the  as- 
sessmeut  upon  the  lands  reclaimed  of  a  Jnst 
proportion  of  the  contract  price  without  regard 
to  the  extent  of  benefit  to  be  conferred,  cannot 
be  sustained.  Tide-Water  Co.  v.  Coster.  18  N. 
J.  Eq.  518,  90  Am.  Dec.  634. 

The  New  Jersey  act  of  March  27,  1874,  cre- 
ating In  Ilobokcn  and  Weehawken  two  drain- 
age districts,  and  constituting  a  commission  to 
build  main  and  lateral  sewers  to  drain  them. 
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and  levees  for  agricultural,  sanitary,  or 
luining  purpoees,  across  the  lajids  of  others, ! 
and  provide  for  the  organization  of  drain- 
age districts,  and  vest  the  corporate  author-  , 
ifies  thereof  with  power  to  construct  and  ! 
maintain  levees,  drains,  and  ditches,  and  to! 
ketp  in  repair  all  drains,  ditches,  and  levees 
Leretofore  constructed  under  the  laws  of 
this  state^  by  special  assessments  upon  the 
jToperty  benefited  thereby."  Under  this 
:imendment  to  the  Constitution,  the  statute 
in  question  was  enacted.  Its  constitutionality 
a<i  a  whole  is  not  denied,  nor,  as  we  under- 
stand counsel,  is  it  denied  t'.iat  the  legisla- 
uire  has  the  power  to  include  public  high- 
ways in  drainage  districts,  and  to  authorize 
(he  commissioners  of  such  districts  to  cut 
Pitches  and  to  enlarge  water  courses  across 
^urh  highways  when  necessary  for  drainage 
purposes,  and  to  apportion  to  the  road  au- 
thorities,  according   to   benefits,    their   due' 


proportion  of  the  cost  and  expense  of  the 
drainage  work,  but  the  position  taken  by 
counsel  for  defendants  in  error,  and  which 
was  sustained  by  the  circuit  court,  is,  in  ef- 
fect, that  the  drainage  authorities  must  pay 
all  damages  to  the  public  road  authorities 
caused  by  the  removal  of  the  bridge,  made 
necessary  in  order  to  widen  and  deepen  the 
channel  of  the  creek  across  the  highway, 
and  that  so  much  of  said  proviso  as  pur- 
ports to  authorize  such  commissioners  to  re- 
move any  such  bridge,  without  payment  of 
ilfl mages  or  requiring  its  replacement,  vio- 
lates the  Constitution,  and  that  the  commis- 
sioners, having  proceeded  without  lawful 
authority,  are  personally  liable  in  trespass 
tor  such  damac^es.  It  is  not  contended  that 
the  drainage  district  was  not  duly  organ- 
ized, nor  that  the  commissioners  were  not 
duly  appointed  as  such.  Some  contention 
is  made,  however,  that  the  bridge  was  not 


i.:id  adopting  a  plan  by  which  the  stowage  was 
tj  be  pamped  by  steam  power  from  det'p  sew- 
*-n.  and  imposing  a  surface  tax,  uolfurm  ac- 
« jrdinj;  to  area,  on  each  lot  In  the  drainage  dis- 
tricts to  defray  the  expense  of  ninning  and 
ij&intaining  the  pumps  and  engines,  also 
inposing  a  special  tax  on  the  drainage 
Mstrlcts  In  proportion  to  the  expenditure 
1.1  each  to  pay  interest  on  the  construc- 
tion bonds  and  Improvements  certiflcatPK, 
.^.3d  anthorizing  an  assessment  on  the 
•lUtricts  drained  of  the  whole  cost  of  the 
^?wer9.  main  and  lateral,  and  pumping  worlds, 
—is  void,  because  the  burden  laid  is  not  grad- 
uated and  limited  by  the  benefits  to  the  prop- 
erty drained :  because,  the  drainage  district, 
roc  being  coterminous  with  any  political  sub- 
tlivislon,  cannot  be  separately  taxed :  and  be- 
«J3**  the  property,  wheth^^r  real  or  personal, 
«.at  of  which  the  tax  is  to  be  collected  or  levied 
tpoQ,  Is  not  designated,  nor  U  any  mode  of  en- 
forcing collection  prescribed.  State.  M'Clr>slcy, 
rroeecntor,  t.  Chamberlin,  37  N.  J.  L.  3.S8. 

A  statute  requiring  county  surveyors,  whose 
^uty  it  is  to  repair  public  ditches,  to  "appor- 
tion and  assess  the  costs  of  such  repairs  upon 
rfce  lands  adjudged  by  the  court  benefited  by 
the  cunstractlon  of  tlie  ditch  in  like  proportion 
as  benefits  were  assessed  against  said  lands  for 
the  construction  of  said  ditch,"  will  be  con- 
strued as  authorizing  the  assesHment  of  lands 
«aly  in  proportion  as  they  will  be  benefited  by 
ibe  repairs,  and  not  on  all  the  lands  originally 
^^sessed  in  the  same  relative  proportion  to 
^uch  assessment  regardless  of  the  benefits  ac- 
ning  by  tbe  repaim,  as  the  latter  interpreta- 
tion would  render  the  act  unconstitutional  as 
the  taking  of  private  property  by  law  without 
■'  mpcnsation.  Parke  County  Coal  Co.  v. 
'ampbell,   140  Ind.  28,  39  N.  E.  149,  .'.".K. 

If  for  the  purpose  of  public  drainage  a  newer 
>  constructed  for  the  combined  object  of  car- 
lyiag  off  both  the  waters  of  a  stream  and  sur- 
Iice  water.  If  the  property  relieved  of  the 
firmer,  as  well  as  the  latter,  thereby  receives 
peater  benefits  than  that  which  is  relieved  of 
vjrface  water  only,  there  la  no  reason  why  the 
<48e8sment  against  it  should  not  be  correspond- 
ingly greater.  Sherwood  v.  I>uluth,  40  MInu. 
'.%  41  N.  E.  234. 

A  drainage  act  by  which  the  cost  of  the  im- 
provements  Is  to  be  assessed  on  the  land  bene- 
*'e<l  in  proportion  to  the  benefits  conferred  sub- 
.'ects  tbe  benefited  land  to  a  charge  of  such 
;<>rtion  of  the  expense  as  accords  with  the 
•enefit  received  ;  and  does  not  require  the  land- 
"Vn^T  to  pay  a  proportion  of  the  whole  cost 
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measured  by  the  benefit  to  him,  whether  that 
I  i)roportion   exceed  the  benefits  or  not,   and  is 
therefore  within   the  legislature's  constltution- 
'  al  power.     Re  Drainage  between  Lower  Chat 
.ham  and  Little  Falls,  35  N.  J.  L.  497. 
I      A  second  tax  may  be  levied,  under  the  Mis- 
I  souri  statutes,  for  the  drainage  of  swamp  lands. 
I  whenever  it  appears  that  tbe  previous  assess- 
ment Is  insufficient,  or,  If  originally  sufficient. 
I  and,  after  the  lapse  of  a  reasonable  time,  a  de- 
ilciency    exists,    and    the    legal    remedies   have 
been  exhausted  for  the  collection  of  the  former 
assessment.     State  c;c  rcL  Frazer  v.  Holt  Coun- 
ty  (t.    135  Mu.   533,   37   S.  W.  521:   State  ex 
'  rrl.  Zook  V.  Holt  County  Ct.  136  Mo.  474.  87 
S.  W.  ai31 :  Sheridan  v.  Fleming,  93  Mo.  321, 
'  :>  S.  \V.  813. 

5.  Exci'kitii'c  a4i8i89m€nt. 

In  ac(ordance  with  the  rule  that  the  assess- 
meut  must  be  proportional  to  the  benefits,  It  is 
generally  held  that  an  assessment  In  excess  of 
(hat  amount  will  not  be  sustained.     This  doc- 
I  trine  may  not  be  applied  in  some  cases  because 
i  the  court  regards  itself  as  bound  by  the  deter- 
mination of  the  question  by  the  assessors.     It 
cannot   be    literally   applied   where   the   theory 
[  set   forth    in   subd.   I.    is  enforced,   but    in  the 
[  main   It  may  be  said  that  property  ought  not 
TO   be   compelled   to   pay   for   improvements   In 
excess  of  the  benefit  derived  therefrom. 

If  the  property  is  not  so  far  benefited  by  the 
!  work  of  drainage  as  to  be  increased  in  value 
more  than  the  cost  of  the  work  assessed,  then 
I  it  would,  to  the  extent  of  the  difference,  be 
'  taken  for  a  purpose  of  public  utility  without 
'  .adequate  compensation  being  previously  made, 
i  In  violation  of  La.  Const,  art.  105.  Re  New  Or- 
leans I>rainlug  Co.  11  La.  Ann.  338. 

In  Metropolitan  Bd.  of  Works  v.  Vauxhall 
Mrldg^j  Co.  7  i:i.  &  Bl.  964,  20  L.  J.  Q.  B.  N.  S. 
2:ui.  :>  Jur.  N.  S.  1216,  Involving  the  question 
whet  her  sewer  rates  should  be  based  on  the  ben- 
efit s  deri\ed  from  the  sewer  or  upon  the  value 
of  the  property  assessed,  the  case  went  off  on  a 
technical  objection,  so  that  the  court  was  not 
called  upon  to  pass  on  the  merits  of  the  ques- 
tion :  but,  owing  to  its  importance.  It  expressed 
its  opinion  upon  the  question,  and  said  that 
prima  facie  property  which  derives  no  benefit 
Is  not  liable  to  assessment,  and  the  burden  lies 
upon  the  party  who  claims  that  a  different 
principle  ha:*  been  adopted  by  the  legislature  : 
and  that  the  statute  under  consideration  did 
not  change  the  ancient  principle  of  rating  ac- 
cording to  the  benefit  sustained. 

Under    the   Constitution   and   drainage    laws 
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in  the  district;  but  we  think  the  evidence 
was  sufficient  to  authorize  a  finding  that  it 
was  situated  in  the  district.  The  proviso 
in  question  is  similar  to,  but  not  identical 
with,  §  40*  of  the  act  of  June  27,  1885,  pro- 
viding for  drainage  for  agricultural  and 
sanitary  purposes,  one  difference  being  that 
said  §  40^  authorizes  the  drainage  commis- 
sioners to  build  all  necessary  bridges  along 
or  across  any  public  highway  which  may  be 
deemed  necessary  for  the  use  or  protection 
of  the  work,  the  cost  to  be  paid  out  of  the 
road  and  bridge  tax.  Ilurd's  Rev.  Stat. 
1899,  p.  697.  Said  §  55  does  not  authorize 
drainage  commissioners,  proceeding  under 
the  drainage  and  levee  act,  to  construct  or 
replace  bridges  across  ditches  or  streams, 
and  to  collect  the  cost  from  the  public  road 
authorities,  but  leaves  such  work  to  be  done 
by  the  road   authorities  themselves.     It  is 


claimed  that  said  proviso  is  in  conflict  with 
§  13,  art.  2,  .of  the  Constitution,  which  pro- 
vides: "Private  property  shall  not  be  tak- 
en or  damaged  for  public  use  without  just 
compensation.  Such  compensation,  when 
not  made  by  the  state,  shall  be  ascertained 
by  a  jury,  as  shall  be  prescribed  by  law." 
VVe  are  unable  to  see  that  this  constitution- 
al provision  relates  in  any  way  to  the  ques- 
tion in  controversy.  The  bridge  in  question 
in  this  case  was  not  private  property,  but 
belonged  to  the  publie.  In  no  legal  sense 
can  it  be  said  that  roads  and  bridges  in 
counties  are  private  property.  Counties  are 
but  political  subdivisions  of  the  state,  and 
are  subject  to  the  full  control  of  the  state, 
acting  through  the  legislature  by  general 
I  law,  and  the  property  they  hold  is  not  pri- 
,  vate,  but  is  public,  property.  In  Harris  v. 
1  Whiteside  County,  105  111.  445,  44  Am.  Rep, 


of  Illiuois,  land  in  a  drainage  district  can,  in 
no  event,  be  assessed  in  excess  <rf  benefits.  Lov- 
oll  V.  Sny  Island  Levee  Drainage  Dist.  159  111. 
1S8,  42   N.  E.  600. 

Assessments  for  the  construction  of  sewers 
are  special  and  individual  taxation,  sustainable 
only  on  the  basis  of  special  and  individual  ben- 
efit, and  the  limit  of  the  benefit  is  the  limit  of 
the  taxing  power.  Tarlccr's  Appeal,  169  Pa. 
433,  32  Atl.  574. 

Under  the  ditch  act  of  Arkansas,  which  pro- 
vides that  ail  lands  benefited  by  the  ditch  shall 
be  assessed  "In  proportion  to  the  benefits  re- 
ceived," the  assessments  for  the  cost  of  the  lo- 
oatiou  and  construction  of  the  ditch  cannot 
exceed  the  benefits  received  from  the  ditch, 
rribbs  V.  Benedict,  64  Arlc.  555,  44  S.  W.  707. 

The  land  in  a  drainage  district  can  only  be 
assessed  for  the  proposed  drainage  to  the  ex- 
tent of  benefits  received  by  the  construction  of 
the  worlc,  and  the  assessment  can  never  exceed 
such  benefits.  Hosmer  v.  Hunt  Drainage  Dist. 
135  111.  51,  20  X.  K.  5S7. 

Assessments  of  abutting  property  for  sewer 
construction  cannot  be  made  upon  any  other 
ground  than  special  benefits,  or  beyond  the 
amount  of  special  benefits.  Sears  v.  Boston 
Street  Comrs.  173  Mass.  350.  53  N.  E.  876. 

An  assessment  on  land  in  a  drainage  district 
In  excess  of  the  benefits  received  by  it  by  drain- 
age is  void  as  to  such  excess.  People  ex  rel. 
IJams  V.  Meyers,  124  111.  95,  16  N.  E.  89. 

No  lot  or  tract  of  land  can  be  assessed  any 
greater  sura  that  it  will  be  specially  benefited 
by  the  proposed  construction  of  a  sewer. 
Springfield  v.  Sale,  127  III.  359,  20  N.  E.  86. 

An  order  of  court  allowing  drainage  commis- 
sioners to  raise  a  certain  sum  for  improvements 
in  the  district  is  not  a  direction  of  an  assess- 
ment against  lauds  regardless  of  benefits,  but 
merely  limits  the  amount  that  may  be  raised, 
the  assessment  of  which  is  left  for  the  jury. 
Hosmer  v.  Hunt  Drainage  Dist.  134  111.  360, 
26   N.   E.  584. 

A  strip  of  land  lying  along  a  sewer,  which  Is 
too  narrow  to  be  benefited  by  Its  construction, 
cannot  be  assessed  for  its  cost.  Atlanta  v. 
Gabbett,  93  Ga.  266.  20  S    E.  306. 

As  indicated  above,  the  courts  frequently  re- 
fuse to  Interfere  with  assessments  l)ecause  they 
consider  themselves  bound  by  the  proceedings 
which  have  resulted  In  the  assessment.  Mere 
matters  of  detail  are  not  to  be  adjusted  by  the 
courts. 

Assessment  for  the  construction  of  sewers 
have  always  been  regarded  as  a  species  of  tax- 
ation, which,  within  well-defined  limits,  is 
constitutional  and  proper  without  appeal  from 
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the  action  of  those  Intrusted  with  the  duty  of 
making  or  revising  such  assessments.  Oil  City 
V.  Oil  City  Boiler  Works,  152  Pa.  348,  25  Atl. 
549. 

The  action  of  the  drainage  commission  in  de- 
termining what  territory  It  la  proper  should 
contribute  to  the  cost  of  drainage  work  is  leg- 
islative in  character,  and  the  acts  of  such  com- 
mission cannot  be  attacked  by  showing  that  In 
particular  instances  they  operate  unjustly. 
De  Gravelle  v.  Iberia  &  St.  M.  Drainage 
Dist.  104  La.  703,  29  So.  302. 

Whether  or  not  the  mode  of  assessment  for 
the  reclamation  of  swamp  lands  was  in  ac- 
cordance with  proper  apportionment,  or  equal- 
ity of  burden  or  benefit,  is  for  the  consideration 
of  the  legislative  department,  and  the  courts 
will  not  interfere  In  the  absence  of  a  palpable 
violation  of  private  rights.  Reclamation  Dist. 
No.  108  V.  Hagar,  66  Cal.  54,  4  Pac.  95. 

]*olice  Juries  have,  under  the  Louisiana  act 
of  1813.  the  exclusive  right  to  determine  how 
lands  situated  within  the  points  on  the  MIs- 
Hisslppi  river  shall  be  drained,  without  regard 
to  their  relative  position  as  to  superior  and  ex- 
terior estates,  and  to  apportion  among  the  sev- 
eral proprietors  the  cost  of  the  drainage. 
Walsh  V.  Arnous,  6  La.  Ann.  97. 

A  statute  authorizing  a  village  to  construct 
sewers  and  assess  the  expense  upon  property 
owners  adjoining  and  along  the  line  of  the 
sewer  concludes  the  question  whether  or  not 
such  owners  are  benefited  by  the  improvement. 
J.  &  A.  McKechnie  Brewing  Co.  v.  Caoandai- 
gua,  15  App.  Div.  139,  44  X.  Y.  Supp.  317. 

A  special  tax  bill  for  sewer  construction  Is 
prima  facie  evidence  that  the  property  charged 
is  benefited  by  the  sewer  constructed.  Heman 
V.  Wolff,  33  Mo.  App.  200. 

An  assessment  under  a  drainage  act  which 
puts  the  entire  cost  on  the  property  in  propor- 
tion to  the  benefits  conferred,  but  does  not  ex- 
pressly limit  the  charge  to  the  extent  that  they 
are  conferred,  will  not  be  set  aside,  because  of 
no  actual  benefit  conferred,  nor  because  bur- 
dened beyond  the  advantages  given,  when  It  ap- 
pears that  the  assessors  acted  on  the  right 
principle,  and  honestly  exercised  their  judg- 
ment. State,  Britton,  Prosecutor,  v.  Blake, 
35  N.  J.  L.  208,  Affirmed  in  36  X.  J.  L.  443. 

The  determination  by  the  commissioners  of 
the  benefits  to  each  parcel  of  land  in  a  recla- 
mation district,  under  a  statute  making  it 
their  duty  to  determine  that  question,  cannot, 
in  the  absence  of  fraud,  be  collaterally  at- 
tacked.    People  V.  Ilagar,  52  Cal.  171. 

The  determination  of  the  county  commis- 
sioners as  to  whether  a  landowner's  premises 
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SOS,  this  court  said  (p.  451,  105  111.,  and  p. 
811,  44  Am.  Rep.)  :  "Counties  are  mere 
political  divisions  of  the  territoiy  of  the 
state,  as  a  convenient  mode  of  exercising 
the  politica],  executive,  and  judicial  powers 
of  the  state.  They  were  created  to  perform 
public,  and  not  private,  functions.  They 
are  wholly  public  in  their  character,  and 
are  a  portion  of  the  state  organization.  All 
their  powers  are  conferred,  and  duties  im- 
posed, by  the  Constitution  and  statutes  of 
the  state.  They  are  public,  and  all  the 
property  they  hold  is  for  public  use.  It  be- 
longs to  the  public,  and  the  county  is  but 
the  agent  invested  with  the  title,  to  be  held 
lor  the  public.  .  .  ?  Tlie  property  held 
by  the  county  was  only  acquired  and  held 
by  authority  conferred  by  the  legislature, 
and  for  public  use,  and  the  property  being 
held   for    the    public    is    under    the    uncon- 


trolled power  of  the  general  assembly,  as  it 
is  not  inhibited  in  its  absolute  control.  The 
county  could  neither  hold  nor  dispose  of 
property  unless  authorized  by  the  Constitu- 
tion or  statute,  and  the  legislature  has  the 
power  to  sell  or  dispose  of  it  without  the 
consent  of  the  county  authorities."  See 
also  People  ex  rel.  Springfield  v.  Poicer,  25 
111.  187;  Wctherell  v.  Devine,  116  111.  631. 
6  N.  E.  24,  and  Marion  County  v.  Lear,  108 
111.  343.  In  the  latter  case  this  court  said 
(p.  349)  :  "A  county  is  a  public  corpora- 
tion, which  exists  only  for  public  purposes 
connected  with  the  administration  of  the 
state  government,  and  it  and  its  revenues 
are  alike,  where  no  express  constitutional 
restriction  is  found  to  the  contrary,  subject 
to  legislative  control."  Such  being  the  law, 
it  is  clear  that  the  constitutional  provision 
invoked  has  no  application  to  this  case,  and 


will  be  benefited  by  a  proposed  ditch  is  con- 
cInsiTe  in  the  absence  of  fraud,  collusion,  or 
positive  wrong  perpetrated.  Miller  v.  Logan 
County,  3  Ohio  C.  C.  017. 

In  Cincinnati  use  of  Wilson  v.  Fugman,  5 
Ohio  X.  P.  14,  whicli  was  an  action  to  enforce 
&ewer  assessments,  it  is  said  that  the  fact  that 
the  sewer  is  of  no  actual  benefit  to  the  defend- 
ant's prox>erty  is  immaterial,  because  the  ex- 
ercise of  the  power  to  construct  the  sewer  and 
ro  levy  an  assessment  for  the  cost  presupposes 
the  question  of  benefits  to  have  been  deter- 
mined. 

But  the  mere  levying  of  an  assessment  for 
sewers  cannot  be  held  to  be  conclusive  evidence 
of  benefit  received  by  property  owners.  We- 
weli  V.  Cincinnati,  45  Ohio  St.  407,  15  N.  E. 
196. 

And,  under  a  charter  providing  that  the  ex- 
I>ense  of  constructing  sewers  shall  be  assessed 
upon  property  benelited,  the  decision  of  the 
municipal  authorities  is  not  conclusive,  where 
the  property  assessed  is  clearly  without  the 
sewer  district,  and  property  cannot  be  assessed 
where  it  is  not  connected  with  the  sewer  and 
cannot  be  lienefited  thereby  because,  by  reason 
of  impassable  barriers,  it  cannot  be  connected 
tlierewlth.  People  ex  rcl.  Marvin  v.  Brooklyn, 
23  Barb.  IGG. 

Conflicting  testimony  as  to  whether  or  not 
lands  assessed  under  a  drainage  act  are  In  fact 
benefited,  not  that  the  Judgment  of  the  asses- 
sors as  to  such  benefit  was  different  from  the 
witnesses.'  will  not  Justify  the  court  in  setting 
aside  an  assessment,  even  in  cases  of  great  hard- 
ship. It  must  appear  that  the  commiKsloners 
were  so  dearly  wrong  as  to  indicate  bias,  par- 
tiality, fraud,  corruption,  or  other  undue  in- 
fiuence.     He  Pequest  River,  42  N.  J.  L.  553. 

One  w^ho  consents  to  the  construction  of  a 
ditch,  and  promises  to  construct  the  part  ap- 
lortlaned  to  him,  and  attempts  to  let  out  the 
job  for  the  worli,  cannot,  after  the  ditch  has 
been  constructed  in  part  and  his  lands  benefited 
iherebv,  complain  of  an  assessment  therefor. 
Mabee'v.  Miner,  45  Mich.  568,  8  N.  W.  578. 

One  who  stands  by  and  permits  the  deepen - 
log,  widening,  and  extending  of  a  drain  with 
knowledge  that  he  is  to  be  assessed  therefor, 
and  that  those  doing  the  worlc  can  be  compen- 
sated in  no  other  way,  and  who  actually  re- 
<  elves  a  benefit  from  the  worlc,  is  not  entitled 
to  an  Injunction  restraining  the  collection  of 
I  lie  taxes  assessed.  At  well  v.  Barnes,  109 
Mich.  10,  66  N.  K.  583. 

The  question  how  far  a  parcel  of  land  may 
^•e  compelled  to  pay  for  drainage  in  excess  of 
Its  needs  for  the  benefit  of  other  landowners 
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or  the  public  is  one  concerning  which  it  is  very 
difiicult  to  reach  a  satisfactory  conclusion.  A 
strict  adherence  to  the  doctrine  of  benefits 
will,  of  course,  exclude  any  assessment  in  ex- 
cess of  the  benefit  to  the  parcel  involved.  This 
rule,  however,  in  practice  proves  to  be  quite 
impractical,  and  the  courts  have  therefore 
made  iiumerous  exceptions  in  individual  cases 
without  discarding  the  doctrine  of  benefits, 
and  planting  themselves  on  the  more  solid 
ground  indicated  in  subd.  I.  The  limits  of 
that  doctrine  will  be  considered  in  subd.  V. 
At  present  the  exceptions  will  be  noticed. 
There  will  be  no  contention  that  a  property 
owner  can  refuse  to  pay  his  assessment  be- 
cause the  drain,  as  constructed,  is  larger  than 
his  individual  needs  require,  for  the  accommo- 
dation of  existing  neighbors.  But  will  he  still 
be  liable  in  case  of  the  construction  of  a  drain 
of  such  proportions  as  to  accommodate  the 
growth  of  population  for  years  to  come.  If 
not.  where  Is  the  limit  of  his  liability? 

I^nd  subjected  to  sewer  assessments  ac- 
cording to  benefits  cannot  be  taxed  for  the 
benefit  of  other  lots  by  being  burdened  unneces- 
sarily, not  only  by  the  size  of  the  sewer,  but 
by  the  depth  of  the  trench.  Ilarrlsburg  v. 
CummlngF,  6  Pa.  Dlst.  R.  437. 

When  sewer  assessments  are  to  be  made  ac- 
cording to  benefits,  abutting  property  can  only 
be  charged  with  such  proportion  of  the  cost  as 
would  have  paid  for  a  branch  sewer  suflUcient 
to  give  it  all  the  benefits  now  enjoj'ed.  Parlc- 
er's  Appeal,  109  Pa.  433,  32  Ati.  574. 

But  under  a  municipal  charter  authorizing 
the  assessment  of  the  expense  of  constructing 
a  sewer  on  land  specially  benefited,  the  owners 
of  land  along  the  line  of  improvement,  who  are 
benefited  to  an  amount  exceeding  the  cost  of 
the  sewer,  cannot  object  to  their  assessment, 
on  the  ground  that  the  sewer  was  constructed 
larger  than  the  necessities  of  ordinary  sewer- 
age required,  for  the  purpose  of  receiving  the 
discharge  from  other  drains.  Ilungerford  v. 
Hartford,  39  Conn.  279. 

The  mere  fact  that  real  estate  within  a  mu- 
nicipal corporation  has  not  been  subdivided  in- 
to lots  and  blocks,  and  that  it  is  in  present  use 
solely  for  farming  purposes,  does  not  exempt  It 
from  a  special  assessment  for  a  trunlc  sewer 
capable,  with  laterals,  of  draining  the  whole 
territory  where,  by  reason  of  its  adaptability 
for  suburban  residences,  the  construction  of  such 
sewer  will  result  in  an  increase  in  the  present 
marlcet  value  thereof.  Leitch  v.  LaGrange, 
138  111.  291,  27  N.  B.  917. 

The  owner  of  a  vacant  lot  is  benefited  by  the 
construction  of  a  sewer  in  the  increased  valae 
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that  the  legislature  has  full  power  to  au- 
thorize another  public  corporation  to  re- 
move a  public  bridge  over  a  stream  whicli 
runs  across  a  public  highway  without  com- 
pensation, although  such  bridge  may  have 
been  constructed  by  the  county.  Defend- 
ants in  error,  Morgan  and  Cass  counties, 
are  without  township  organization,  and 
they  claimed  to  own  and  have  control  of  the 
bridge  which  the  drainage  commissioners 
removed.  Had  the  bridge  been  destroyed  by 
fire,  or  had  no  bridge  been  built  there,  and 
the  drainage  commissioners  had  then  wid- 
ened the  channel  of  the  creek,  it  could  not 
be  contended  that  it  would  be  their  duty  to 
construct  a  bridge.  The  rule  would  be  the 
same  if  they  removed  the  bridge  by  author- 
ity of  law.  In  the  case  at  bar  the  commis- 
sioners of  the  drainage  district  had  the  law- 
ful power  to  widen  and  deepen  the  stream 


for  drainage  purposes,  and  it  appears  tb&: 
they  could  not  do  this  without  removing  the 
bridge.  In  other  words,  the  removal  of  tht 
bridge  was  necessary  for  the  proper  per- 
formance of  the  work  for  which  they  wer* 
appointed,  and  for  which  the  drainage  dis- 
ta-iot  was  organized,  and  it  is  di£Scult  to  ser 
how  the  statutory  provision  authorizing 
them  to  remove  the  bridge,  which  was  pub 
lie  property  subject  to  the  control  and  dis- 
position of  the  legislature^  could  be  in  coq- 
'  diet  with  this  provision  of  the  Constitu- 
tion. As  we  have  seen,  the  legislature  b£> 
the  power  to  provide  by  law  for  the  con- 
struction, control,  and  disposition  of  pubhc^ 
bridges  or  other  pilblic  structures,  and  we 
see  no  reason  why  the  lawmaking  pover 
may  not  subject  public  property  to  more 
than  one  kind  of  public  use,  and  if  it  be- 
comes  necessary    for   a   public    purpose  to 


of  the  lot,  and  the  fact  that  It  Is  vacant  will 
not  relieve  It  from  assessment  under  a  charter 
providing  that  assessments  for  the  expense  of 
constructing  a  sewer  shall  be  according  to  the 
l>enefits  conferred.  Clapp  v.  Hartford,  35  Conn. 
66. 

That  there  is  no  Immediate  need  of  local 
drainage  in  the  case  of  a  particular  lot  or  par- 
cel of  land  will  not  exempt  it  from  assessment 
for  sewer  purposes,  under  a  statate  providing 
for  exemption  of  land  for  which  local  drainage 
is  not  needed,  where  it  will  be  benefited  as 
other  lands  in  the  sewer  district  by  having  the 
sewage  carried  away,  in  addition  to  the  local 
benefit  when  built  upon.  Ford  v.  Toledo,  64 
Ohio  St.  92,  39  N.  E.  779. 

A  district  sewer  may  be  constructed  qf  dimen- 
sions larger  than  necessary  for  the  drainage 
of  the  district,  so  as  to  receive  drainage  from 
other  districts,  and  the  property  within  the 
district  be  compelled  to  pay  for  it,  under  a 
charter  authorizing  the  construction  of  district 
siewers  to  connect  with  public  sewers  or  other 
district  sewers  of  such  dimensions  as  may  be 
prescribed  by  ordinance,  the  cost  of  the  same  to 
be  assessed  against  the  property  located  in  the 
district.  Kansas  use  of  Adkins  v.  Richards,  34 
Mo.  App.  521. 

Land  located  in  a  dranage  district 
within  a  municipal  corporation  is  not 
relieved  from  liability  for  special  assess- 
ment levied  for  the  construction  of  a 
sewer  system  involving  the  construction 
of  a  central  reservoir  and  pumping  worlcs 
within  the  district,  because  it  is  somewhat 
higher  than  the  adjoining  lands,  and  could 
have  been  drained  by  the  ordinary  "gravity  sys- 
tem." The  choice  of  the  mode  of  drainage  is 
within  the  legislative  discretion  of  the  munici- 
pal authorities,  with  which  the  courts  will  not 
interfere  unless  clearly  abused,  and  the  only 
qnestion  that  concerns  landowners,  in  a  pro- 
ceeding to  confirm  a  special  assessment  In  such 
case,  is,  whether  or  not  his  lands  are  assessed 
more  or  less  than  they  are  benefited  by  the  Im- 
provement, or  more  or  less  than  their  propor- 
tionate share  of  the  cost.  McChesney  v.  Hyde 
Park,  151  111.  634,  37  N.  E.  858. 

Under  the  Massachusetts  statutes,  the  cost 
of  an  outlet  sewer,  which  is  also  intended  for 
the  use  of  the  property  through  which  it  is 
constructed,  need  not  be  assessed  on  any  part 
of  the  property  drained  by  the  connecting  sew- 
ers. Ayer  v.  Somerville,  143  Mass.  585,  10  N. 
B.  457. 

An  order  of  the  court  authorizing  the  drain- 
age commissioners  of  a  district  to  raise  a  cer- 
tain sum  of  money  by  making  an  assessment  of 
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benefits  upon  each  truct  of  land  therein  sir: 
ated,  separately,  so  that  each  track  may  coj 
tribute  its  share  of  the  cost,  based  upon  ti:* 
petition  by  such  commissioners  for  leave  r 
raise  thp  proposed  sum,  which  petition  cfc 
fainod  an  estimate  of  the  amount  required  t 
complete  the  proposed  work,  is  not  void  becaost 
it  requires  tho  levy  of  the  required  sum  regard 
less  of  benefits.  If  found  that  the  lands  7iu 
not  be  benefited  in  that  amount,  then,  under  th* 
express  terms  of  tiie  statute,  the  commissiof 
ors  can  only  assess  such  lands  for  such  sum  fs 
!  they  are  a<ruallv  benefited.  Hosmer  v.  Hui: 
I  Drainage  liist.  135  III.  51,  26  N.  E.  587. 

While  the  measure  of  a  sewer  assessment 
the  amount  of  the  benefit,  yet  it  cannot  exce^l 
thf  cost  of  the  improvement,  so  that  a  munlr 
pal  corporation  cannot  take  the  agi^regate  eos: 
of  local  sjew*»rs  for  a  w^hole  district, — that  is. 
treat  the  main  sewers  as  local,  require  the  ei 
cess  of  cost  to  be  paid  by  the  city,  and  ditWr 
liiis  aggrt'gate  sum  by  the  aggregate  frootof* 
of  abutting  lots,  to  establish  a  rate  of  cos:,  aal 
then  assess  this  rate  against  each  lot  aecordis^ 
to  frontage,  with  an  equitable  allowance  toT 
corner  lots,  etc.,  liable  to  charge  for  more  thai 
one  sewer.  Witman  v.  Reading,  169  Pa.  37T. 
32  Atl.  576. 

The  cases  holding  that  property  cannot  t« 
as.sossed  for  the  construction  of  a  trunk  etma 
when  a  lateral  would  have  been  sufficient  w€i 
appeals  or  exceptions  to  the  report 
the  jury  of  viewers.  After  their  report  ha' 
been  confirmed  such  a  readjustment 
amounts,  if  entered  upon  in  a  defense  to  tt' 
lien,  would  be  In  disregard  of  the  effect  to 
given  to  the  record  of  the  confirmed  report  oJ 
the  jury  of  view.  Philadelphia  v.  Xock,  44  W, 
X.   C.  556. 

The  extent  to  which  the  doctrine  is  soB'-^ 
times  carried  is  illustrated  by  a  Xew  Tort 
case,  which  held  that  the  fact  that  the  assea? 
ment  for  benefits  fi*om  the  construction  of  s 
drain  may  exceed  the  intrinsic  value  of  tb* 
land  assessed,  does  not  Invalidate  It.  Re  Ta: 
hill,  50  N.  Y.  Supp.  410. 

An  abutting  owner  Is  not  benefited  by  a  s««w 
er  laid  so  close  to  the  surface  that  he  cacBe' 
drain  into  it,  so  as  to  be  subject  to  assessmeci 
for  its  construction.  People  c*  rel.  Locke  t 
'Kochester,  5  Lans.  14. 

But  it  has  been  held  that  It  Is  no  defensr  t^ 
an  action  brought  by  a  contractor  upon  a  lecf 
sewer  assessment  that  the  level  of  defendant- 
lot  is  below  that  of  the  sewer,  where  it  Is  ih 
lot  owner's  duty  to  fill  up  such  lot  to  abate  i 
nuisance  created  thereon  by  a  pond  of  stagnas 
water,  which  Is  a  violation  of  the  police  r?gu 
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widen  a  stream,  so  that  it  becomeR  neces*  i 
<aTy  to  build  a  new  and  greater  bridge  to  ! 
«>mible  the  public  to  pass  over  on  the  public  | 
hij^hwav,  the  Constitution  ia  not  violated  ' 
ly  requiring  the  public  road  authorities  to ' 
^■•>n8truct  it.  ' 

It  is,  however,  contended  that  the  proviso  ; 
undertakes  to  authorize  the  destruction  or 
<Umaging  of  the  property  of  these  counties 
I'nr  the  mere  private  benefit  of  the  individ- 
:aJ  landowners,  who  were  seeking,  by  the 
.i:^nc7  of  the  drainage  district,  to  reclaim 
their  lands.  We  cannot  hold  that  the  drain- 
.ipie  of  lands  for  agricultural  and  sanitary 
purposes  by  means  of  organized  corporate  dis- 
tricts, is  for  private  purposes  only.  Since  the 
.mendment  to  the  Constitution  adopted  in 
1878  we  have  held  that  corporations  formed 
for  drainage  purposes  are  public  corpora- 
tions.    In  Elmore  v.  Drainage  Comrs.   135 


ni.  269,  25  N.  E.  1010,  it  was  said  (p.  275, 
135  111.,  p.  1011,  26  N.  E.) :  "It  will  be 
noted  that  both  the  amendment  and  the  act 
require  that  the  objects  to  be  effectuated  by 
the  drainage  districts,  contemplated  by 
them,  were  to  be  accomplished  with  fund» 
raised  'by  special  assessment  upon  the  prop- 
erty benefited  thereby.'  The  power  to  make 
special  assessments  is  referable  to  and  in- 
cluded within  thf  taxing  power.  .  .  . 
And  one  of  the  requisites  of  lawful  taxation 
is  that  the  purpose  for  which  contributions 
are  demanded  shall  be  public  in  their  na- 
ture. ...  It  is  insisted  that  .  .  . 
the  formation  of  the  district  was  the  volun- 
tary, afiirmative  act  of  the  landowners,  and 
that  its  organization  was  for  th^ir  beniefit, 
and  that,  therefore,  the  corporation  is,  in 
its  character  and  aims,  essentially  a  private 
corporation,  and  in  no  sense  a  corporation 


UtloDs   of    the    city    as    to    maintainlDfr    such 
(•oods.     Toledo  use  of  Gates  v.  Kohn,  2  Ohio  | 
N.  P.  47.  I 

And  also  that  tbe  exercise  of  the  power  of  ; 
asaessmeiit   for   sewer   purposes,    conferred    by  i 
'he  legislature,  presupposes  the  question  of  ben- 
-i^t  to  have  been  determined  by  the  city  council 
in  whose  discretion  It  Is  left,  and  further  In-  ; 
luiry  is  precluded ;  so  that  it  is  no  defense  to  ' 
an  assessment  that  the  sewer  was  of  no  benefit 
rtecanae  the  surface  of  the  lot  was  below  the  I 
bottom  of  the  sewer.     Cincinnati  use  of  Nolte  ' 
T.  McDermott.  5  Ohio  Dec.   Reprint,  404.  | 

A  by-law  assessing  a  portion  of  the  expenses 
of  a  sewer  upon  the  estates  deriving  benefit 
'berefrom  according  to  the  value  of  the  land, 
.ndependently  of  any  buildings  or  improve- 
ments thereon.  Is  valid,  and  may  be  enforced 
ngalnst  a  lot  the  greater  part  of  which  is  low- 
^r  than  the  bottom  of  the  sewer.  Downer  v. 
Ifoston,  7  Cush.  277 ;  Wright  v.  Boston,  9  Cush. 
ir33. 

6.  Landa  sufficiently  drained. 

Intimately  connected  with  the  question  of 
excessive  assessment  Is  that  arising  out  of 
•ases  where  the  land  sought  to  be  assessed 
Tss  sufficiently  drained,  so  as  to  receive  no 
Vnefit  from  the  improvement.  In  such  cases 
It  Is  sometimes  held  that  if  the  drainage  was 
In  fact  adequate  no  assessment  can  be  made. 

Lands  supplied  by  nature  with  local  drain- 
age, and  which  are  not  specially  benefited  by 
he  construction  of  a  sewer,  cannot  be  assessed 
berefur  under  the  Ohio  statutes  exempting 
ands  not  needing,  or  already  supplied  with, 
local  drainage  from  assessment  for  such  sewer. 
Cincinnati  nse  of  Wilson  v.  Hess,  10  Ohio  C. 
<'.  252. 

Lands  supplied  with  local  drainage  by  a 
'>rick  sewer  built  by  the  owner  of  the  land,  of 
«-afficient  size  and  with  a  sufllcient  outlet,  are 
<>xempt  from  assessment,  under  a  statute  pro- 
Uding  that  no  lots  or  lands  shall  be  assessed 
which  are  already  provided  with  local  drainage, 
roledo  use  of  Gates  v.  Lake  Shore  AM.  S.  R. 
<'o.  4  Ohio  C.  C.  113. 

Property  drained  by  a  sewer  constructed  at 
the  expense,  partly  of  the  municipality  and 
partly  of  the  property  owners.  Is  provided  with 
local  drainage  within  the  meaning  of  a  statute 
<>iempting  such  property  from  assessment  for  a 
<yttem  of  sewer  improvement.  Wewell  v.  Cln- 
dnnatl,  45  Ohio  St.  407,  15  N.  E.  106. 

Lots  draining  directly  into  an  extensive  sew- 
^r  which  runs  to  a  river,  and  which,  though 
not  constmcted  by  the  city,  has  been  repaired 
by  It  and  used  by  it  as  part  of  the  city  sewage 
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system,  and  lots  draining  into  a  sewer  son- 
nected  with  a  trunk  sewer  by  authority  of  the 
city,  are  so  supplied  with  local  drainage  as  to 
be  exempt  from  assessment  for  sewer  construc- 
tion, under  a  statutory  provision  exempting 
lots  already  having  local  drainage ;  but  the  lots 
drained  by  a  wooden  box  drain  placed  by  the 
city  as  a  temporary  expedient  In  the  anticipa- 
tion of  regular  sewerage,  or  drained  simply  by 
surface  flowage.  are  not  so  supplied.  Cincin- 
nati use  of  Kirchner  v.  Wewell,  0  Ohio  Dec. 
Keprlnt,  677. 

An  owner  of  property  afforded  drainage  by 
an  existing  sewer  cannot  be  assessed  for  the 
cost  of  a  new  general  system  of  sewerage,  In 
the  construction  of  which  the  existing  sewer 
was  destroyed  or  changed.  Potter  v.  Norwood. 
21  Ohio  C.  C.  461. 

An  assessment  of  property  for  the  construc- 
tion of  a  sewer  is  not  invalid  as  l>eing  already 
provided  with  local  drainage,  within  a  statute 
prohibiting  the  assessment  of  lots  not  needing 
or  already  provided  with  local  drainage,  where 
the  old  sewer,  beginning  and  ending  on  private 
property.  Is  subject  to  be  closed  at  any  time, 
and  has  In  fact  no  proper  outlet.  Wilson  v. 
Cincinnati,  5  Ohio  N.  P.  68. 

Where  the  toiK>graphy  of  the  property  fur- 
nishes all  necessary  local  surface  drainage,  and 
a  tile  sewer,  constructed  by  the  property  own- 
er, receives  and  discharges  the  surface  and 
other  drainage  upon  the  premises  Into  a  trunk 
sewer,  there  !s  a  sufficient  local  drainage,  with- 
in the  meaning  of  a  statute  exempting  from  as- 
sessment for  sewer  purposes  property  provided 
with  sufficient  local  drainage.  Cincinnati  v. 
Sullivan.  0  Ohio  Dec.  608. 

Lands  naturally  and  sufficiently  drained  Into 
an  adjaront  swamp  are  not  liable  to  assess- 
ment for  the  costs  of  artificial  drainage  of  said 
swamp,  where  such  drainage  confers  no  ad- 
ditional benefits  to  said  lands,  and  the  lower 
land  is  subject  to  a  servitude  of  drainage  In 
favor  of  the  higher.  Blue  v.  Wentz,  54  Ohio 
St.  247,  43  N.  E.  403. 

An  Injunction  will  be  granted  to  restrain  the 
collection  of  an  assessment  upon  property  for 
the  construction  of  a  local  sewer,  under  a  stat- 
utory provision  that  lands  not  needing,  or  al- 
ready supplied  with,  local  drainage  cannot  be 
assessed  for  the  construction  of  local  drainage 
facilities,  where  many  years  prior  thereto  such 
property  had  been  assessed,  according  to  bene- 
fits, for  a  sewer  of  considerable  length,  and 
tapped  by  other  sewers,  although  not  abutting 
thereon,  as  such  sewer  is  a  main  sewer  within 
a  provision  permitting  the  construction  of  lo- 
cal sewers  where  no  main  sewer  has  been  es- 
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til  in vi turn.  ...  As  mattex*  of  course, 
the  oi  ganization  is,  in  part,  for  the  benefit 
of  the  landowners  in  the  district,  for  the 
special  assessments  which  may  be  made  are 
limited  to  the  property  actually  benefited, 
iind  further  limited  to  the  extent  of  such 
benefits ;  but,  as  we  have  already  seen,  there 
is  also  a  public  benefit,  and  it  is  only  by  vir- 
tue of  the  drainage  being  a  matter  of  public 
importance  that  the  involuntary  landowner 
can  be  taxed  for  the  improvement.  The 
conclusion  must  be  that  a  drainage  district 
formed  under  the  statute  in  force  July  1, 
1870,  is  not  a  private  corporation,  but  is  a 
public  corporation."  See  also  Will  County 
v.  People  ex  rel.  Highway  Comrs.  110  111. 
511.  But  counsel  insist,  also,  that  this  pro- 
viso violates  §§9,  10,  art.  9,  of  the  Constitu- 
tion. So  much  of  §  9  as  might  be  supposed 
to    affect    the    question    provides    that    all 


uiunicipal  corporations  may  be  vested  with 
authority  to  assess  and  collect  taxes  for  cor- 
porate purposes,  but  such  taxes  shall  be  uni- 
form in  respect  to  persons  and  property 
within  the  jurisdiction  of  the  body  imposing 
the  same.  Section  10  is  as  follows:  "The 
general  assembly  shall  not  impose  taxes  up- 
on municipal  corporations,  or  the  inhabit- 
ants or  property  thereof,  for  corporate  pur- 
poses, but  shall  require  that  all  the  taxable 
property  >Wthin  the  limits  of  municipal 
corporations  shall  be  taxed  for  the  payment 
of  debts  contracted  under  authority  of  law, 
such  taxes  to  be  uniform  in  respect  to  per- 
sons and  property,  within  the  jurisdiction 
of  the  body  imposing  the  same.  Private 
property  shall  not  be  liable  to  be  taken  or 
sold  lor  the  payment  of  the  corporate 
debts  of  a  municipal  corporation."  Assum- 
ing that  counties  are  included  in  "munici- 


tal^ished,  of  the  benefits  of  which  the  owners 
of  the  property  so  assessed  were  justified  In 
availing  themselves,  so  that  they  were  already 
furnished  with  sufficient  drainage.  Miller  v. 
Toledo,  12  Ohio  C.  C.  70C. 

•Under  a  municipal  charter  requiring  that  as- 
sessments for  the  expense  of  constructing  a 
newer  be  assessed  on  lands  specially  benefited. 
It  cannot  be  said  that  lands  already  drained  of 
their  surface  water  by  a  brook  which  found  Its 
way  to  a  river  are  specially  benefited  by  the 
construction  of  a  sewer  through  other  lands, 
Into  which  the  waters  of  such  brook  are  turned 
ond  curried  to  the  river.  Hungerford  v.  Ilart- 
ford,   39  Conn.  279. 

It  is  not  within  the  discretion  of  commis- 
sioners authorized  to  assess  the  cost  of  a  sewer 
upon  such  real  estate  as  they  shall  deem  bene- 
fited, to  assess  a  lot  drained  by  another  sewer 
and  which  could  not  connect  with  the  new 
sewer  except  by  crossing  for  over  100  feet  the 
land  of  other  parties,  while  another  and  larger 
lot  directly  opposite  is  not  assessed.  Longiey 
v.  Hudson,  4  Thorn  p.  &  C.  353. 

Abutting  property  cannot  be  assessed  for  the 
construction  of  a  sewer  on  the  opposite  side 
of  the  street,  when  a  sewer  has  already  been 
constructed  on  the  adjacent  side  of  ample  ca- 
pacity, and  the  new  one  could  not  be  reached 
from  the  premises  because  of  double  car  tracks, 
and  gas  and  water  pipes  in  the  middle  of  the 
street.  Philadelphia  v.  Totter,  5  Pa.  Co.  Ct. 
324. 

A  property  owner  is  not  liable  for  a  sewer 
frontage  tax.  in  so  far  as  the  new  sewer  Is  laid 
in  the  same  street  and  parallel  to  a  sewer 
erected  at  his  private  expense,  of  moterlals,  in 
a  manner,  and  under  a  plan  specified  by  the 
municipal  corporation,  as  thoee  are  elements 
which  constitute  a  public  sewer.  Philadelphia 
use  of  Noonan  v.  Verner,  8  Pa.  Co.  Ct.  97. 

An  injunction  will  be  granted  to  enjoin  the 
collection  of  a  sewer  assessment  at  the  suit  of 
the  owner  of  one  of  the  subdivisions  of  a  lot, 
which,  prior  to  its  subdivision,  abutted  on  an 
alley  In  which  a  sewer  had  been  constructed, 
in  the  rear  of  the  subdivision  of  which  j 
a  new  sewer  is  constructed,  where  the 
owner  of  such  subdivision  had  paid  a 
proportion  of  the  assessment  against  the 
whole  of  the  original  lot  for  the  prior  estab- 
lished sewer,  and  had  constructed  a  drainpipe 
into  It,  as  his  lot  is  already  supplied  with 
<iralnage  so  as  to  be  exempt  from  assessment 
for  the  construction  of  another  sewer  under  the 
Ohio  statutes.  Miller  v.  Toledo,  7  Ohio  N.  P. 
477. 

But  It  has  also  been  held  that  benefited  prop- 
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•  erty  is  not  exempt  from  a  sewer  assessment 
merely  because  served  already  by  a  private 
sewer  constituting  voluntary  improvement  for 
one's  own  convenience.  Philadelphia  v.  Cad- 
walhider,  2U  W.  N.  C.  14. 

An  abutting  property  owner  Is  not  relieved 
from  payment  for  a  public  sewer  because  he 
has  the  benefit  of  a  private  sewer  of  ample 
capacity  in  the  same  street.  Re  Evans  Avenue 
Sewer,  32  Pittsb.  L.  J.  N.  S.  24. 

The  owner  of  property  benefited  by  the  con- 
struction of  a  public  sewer  Is  not  exempt  from 
assessment  therefor  because  already  amply 
served  by  Its  private  drain  constructed  in  the 
street  under  license  from  the  municipal  cor- 
poration, and  It  is  Immaterial  that  such  pri- 
vate .sewer  had  been  tapped  by  the  board  of 
education  without  his  consent.  Philadelphia 
u.se  of  Yost  V.  Odd  Fellows  Hall  Asso.  168  Pa. 
105.  31  Atl.  917,  Affirming  4  Pa.  Dist.  R.  3. 

That  a  citizen  has  constructed  a  private 
drain  with  the  city's  consent  does  not  relieve 
him  from  contribution  toward  a  public  sewer 
when  it  Is  built.     Re  Broad  Street,  9  Kulp,  37. 

Land  liable  for  a  sewer  assessment  Is  not  re- 
lieved because  other  sewers,  adequate  for  Its 
drainage,  have  been  constructed  on  other 
streets  and  paid  for.  Philadelphia  v.  Nock,  44 
W.  N.  C.  550. 

The  fact  that  property  assessed  for  the  ex- 
pense of  constructing  a  sewer  was  already 
drained  by  a  s^er  does  not  prevent  Its  being 
benefited  by  the  construction  of  a  new  or  ad- 
ditional sewer.  Park  Ecclesiastical  Soc.  v.  Hart- 
ford, 47  Conn.  89. 

See  also  infra^  V. 

The  fact  that  a  person  assessed  for  the  ex- 
pense of  constructing  a  public  sewer  had  pre- 
viously constructed  a  private  one  would  not 
render  the  public  sewer  of  no  benefit  to  him, 
so  as  to  relieve  him  from  the  assessment,  un- 
less it  was  adequate,  proper,  and  Independent. 
Sargent  v.  New  Haven,  62  Conn.  511,  26  Atl. 
1057. 

The  adequacy  of  a  private  sewer,  for  the 
purpose  of  exempting  Its  owner  from  assess- 
ment for  the  expense  of  constructing  a  public 
one,  must  be  determined  after  the  completion 
of  the  public  one ;  and  where,  in  constructing 
the  public  sewer  In  a  highway,  the  private  one 
was  encountered,  rendering  it  necessary  to  cut 
it.  It  was  no  longer  adequate.     Ibid. 

In  determining  the  amount  of  an  assessment 
on  a  particular  piece  of  property  for  the  ex- 
pense of  constructing  a  sewer  under  a  charter 
providing  that  the  assessment  be  In  accordance 
with  the  benefits  conferred.  It  is  proper  to  take 
into  consideration  the  fact  that  the  owner  had 
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|>al  corporations/'  mentioned  in  these  sec- 
tions, still  so  much  of  this  proviso  as  au- 
tlKNizes  the  drainage  commissioners  to  re- 
move a  public  bridge  in  cases  like  the  one 
we  are  considering,  without  requiring  them 
to  replace  the  bridge  or  to  build  a  new  one, 
is  not  in  conflict  with  said  §§  9  and  10  of 
the  Constitution.  These  drainage  commis- 
sioners did  not,  in  removing  the  bridge,  levy 
any  tax  on  the  county  or  upon  its  inhabit- 
ants. Nor  did  they  thereby  create  any  debt 
against  the  county,  but  merely  removed  a 
public  bridge  from  a  public  highway  by  au- 
thority of  a  public  law;  and,  even  if  the 
le^sluture  did  not  have  the  power  to  com- 
pel the  county  to  build  another,  it  would 
not  follow  that  it  had  no  power  to  authorize 
the  removal  of  the  old  bridge  by  a  public 
corporation  engaged  in  a  work  of  a  public 
character.     We  are  of  the  opinion  that  no 


provision  of  the  Constitution  deprives  the 
general  assembly  of  the  power  to  determine 
which  of  these  public  corporations  should 
pay  for  the  construction  of  a  new  bridge. 
Public  highways,  and  bridges  on  them,  do 
not  belong  to  the  counties  or  towns  which 
construct  them,  but  are  held  by  them  in 
trust  for  the  entire  public.  Elliott,  Roada 
&  Streets,  34.  Public  corporations,  like 
counties  and  towns,  being  subdivisions  ol 
the  state  for  ffovernmen&d  purposes,  are 
really  a  part  of  the  state  government,  and 
their  autnorities  are  charged  with  certain 
i  duties,  which  may  be  changed,  enlarged,  or 
diminished  by  the  general  assembly  by  gen- 
eral law,  subject,  of  course,  to  any  restrio- 
tion  imposed  by  the  Constitution.  The  leg- 
islature has  all  the  power  of  the  people  not 
denied  to  it  by  the  state  or  Federal  Consti- 
tution, and  a  statute  cannot  be  declared  in- 


constructed  a  private  drain.  In  consequence  of 
which  the  improvement  was  of  less  benefit  to 
hhn,  and  for  that  reason  to  assess  him  less 
than  otherwise  would  have  been  done.  Clapp 
v.  Hartford,  35  Conn.  66. 

JSxisiinff  drainage  mu9t  be  adeqwiie. 

Assessments  for  sewer  construction  are  not 
invalid  on  the  tcround  that  the  property  as- 
sened  Is  already  supplied  with  local  drainage 
onder  the  Ohio  statutes  prohibiting  the  assess- 
ing of  property  so  supplied,  where  a  drain 
placed  in  the  street  before  its  improvement  was 
pot  down  for  surface  drainage  only,  and  the 
owners  were  permitted  to  connect  with  it  only 
on  condition  that  they  should  pay  for  a  regular 
connection  whenever  a  regular  sewer  was 
built.  Cincinnati  v.  Honnigfort,  32  Ohio  L.  J. 
32. 

To  relieve  lots  from  liability  for  assessments 
for  the  construction  of  a  sewer  for  local  drain- 
age under  a  statute  providing  that  lots  already 
provided  with  local  drainage  shall  not  be  as- 
sessed for  the  construction  of  a  drain  or  sewer, 
the  local  drainage  must  be  such  a  sewer,  or 
flueh  a  system  of  sewers,  as,  looking  to  the  di- 
mensions, mode  of  construction,  material  used 
therefor,  location,  outlet,  and  the  sanitary  con- 
dition, will  not  only  benefit  the  persons  who 
had  constructed  the  sewer,  but  will  not  be  det- 
rimental to  the  rights  of  the  public,  both  pres- 
ent and  future.  Avondale  v.  Scudder,  12  Ohio 
C.  0.  770. 

It  is  no  defense  to  an  action  brought  to  re- 
cover a  aewer  assessment  that  there  had  been 
previously  constructed  in  the  street,  by  the  city 
nt  Its  own  expense,  a  tile  sewer,  solely  for  the 
drainage  of  stagnant  water  from  a  pond  into  a 
trunk  sewer,  although  such  tile  sewer  Is  of 
Miffident  capacity  to  drain  abutting  lots,  under 
a  statute  exempting  lots  from  assessment  for 
>ocal  drainage  or  sewerage  where  already  pro- 
Tided  therewith,  as  such  statute  contemplates 
a  sewer  intended  and  used  exclusively  for  the 
-drainage  and  accommodation  of  the  lots.  To- 
ledo nae  of  Gates  v.  Brown,  2  Ohio  N.  P.  45 ; 
Toledo  use  of  Gates  v.  Kohn,  2  Ohio  N.  P.  47. 

The  "local  drainage"  contemplated  by  a  stat- 
ute exempting  from  assessment  for  sewer  con- 
struction lands  which  do  not  need  local  drain- 
age or  which  are  provided  therewith,  is  that 
which  provides  the  lot  or  land  with  adequate 
<iralnage  for  the  necessary  and  usual  purpose 
of  sewerage,  and  it  is  not  enough,  to  entitle  a 
lot  or  land  to  such  exemption,  that  It  is  pro- 
vided with  sufficient  surface  drainage.  Ford 
T.  Toledo,  64  Ohio  St.  92,  59  N.  B.  779. 
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Lots  are  not  to  be  deemed  already  provided 
with  drainage,  so  as  to  be  exempt  from  taxa- 
tion for  sewer  purposes,  because  they  reach 
back  to  a  permanent  water  course,  which  will 
take  their  surface  water,  where  drainage  other 
than  surface  water  cannot  be  turned  therein 
without  creating  a  nuisance,  prohibited  by  stat- 
ute. Cincinnati  use  of  Jonte  v.  Kasselmann, 
10  Ohio  Dec.  Reprint,  790. 

Where  the  sewerage  system  of  a  municipal 
corporation  contemplates  the  construction  of 
different  street  sewers,  one  for  house  drainage, 
and  the  other  for  surface  drainage,  the  con- 
struction of  the  latter  at  private  expense  will 
not  relieve  benefited  land  from  assessment  for 
the  construction  of  the  former.  Thrall  v.  Wil- 
llamsport.  18  Pa.  Co.  Ct.  330.  \ 

A  special  assessment  on  a  tract  of  land  for 
the  construction  of  a  sewer  will  not  be  set 
aside  on  the  ground  that  the  land  will  not  be 
benefited  thereby  because  it  Is  already  supplied 
with  a  sewer,  where  it  does  not  appear  that 
such  sewer  aCForded  the  tract  proper  drainage 
owing  to  its  condition  and  capacity.  DeKoven 
V.  Lake  View,  129  111.  399,  21  N.  E.  813. 

That  a  tract  of  land  nearly  level  fronts  on 
two  streets.  In  one  of  which  a  sewer  already 
exists  into  which  the  entire  tract  might  be 
drained,  does  not  relieve  the  portion  of  the 
r remises  abutting  o\i  the  other  street  from  as- 
sessment for  a  sewer  laid  therein.  People  e« 
rel.  Albright  v.  Buffalo,  52  N.  Y.  Supp.  689. 

Property  which  abuts  upon,  and  Is  specially 
benefited  by,  a  sewer  will  not  be  relieved  from 
bearing  Its  proportionate  share  of  the  exi>ense 
of  the  same  because  the  owners  thereof  have 
previously  constructed  private  drains  or  sew* 
ers,  where  they  have  not  been  authorized  or 
adopted  by  the  city  as  part  of  its  system,  and 
are  not  suitable  and  adequate  for  the  purposes 
intended.  Atchison  v.  Price,  45  Kan.  296,  26 
Pac.  605. 

A  private  sewer  is  not  Independent  of  a  pub- 
lic one,  so  as  to  exempt  its  ow'ner  from  assess- 
ment for  the  expense  of  building  the  latter, 
where  It  was  encountered  in  constructing  the 
public  one,  rendering  it  necessary  to  cut  it, 
after  which  it  was  connected  with  and  dis- 
charged into  the  public  sewer.  Sargent  v. 
New  Haven,  62  Conn.  511,  26  Atl.  1057. 

A  private  sewer  Is  not  a  proper  one,  so  as  to 
exempt  its  owner  from  assessment  for  the  ex- 
pense of  constructing  a  public  one,  where  It 
discharges  onto  flats  at  a  point  about  800  feet 
aboTe  low-water  mark  to  the  injury  of  pubMc 
health,  and  would  ultimately  have  to  be  aban- 
doned.    Ibid, 

An  upper  proprietor  whose  land  Is  already 
24 


870 


Illinois  Supreme  Ck)UBT. 


Dec. 


valid  because  it  may  appear  merely  to  be 
unjust  or  inexpedient. 

We  cannot  agree  to  the  proposition  that 
to  deny  the  right  of  action  in  this  cafle 
would  be  to  allow  a  corporate  body,  not  the 
corporate  authorities  of  the  counties  in 
question,  to  impose  taxes  on  them  without 
uieir  consent,  or  to  authbrize  the  general 
assembly  to  impose  taxes  on  these  counties 
and  their  inhabitants  for  corporate  purpos- 
es, in  violation  of  said  §§0  and  10  of  the 
Constitution.  In  Will  County  v.  People  em 
rel.  Highway  Comrs,  110  III.  511,  we  held 
that  the  raising  of  money  by  taxation  in 
towns  and  counties  under  a  general  law,  for 
building  bridges  and  maintaining  highways, 
and  purposes  of  a  similar  character  in 
which  the  people  of  the  state  at  large  are 
interested,  is  not,  within  the  meaning  of  the 
Constitution,  the  levying  of  a  tax  for  strict- 
ly a  local  corporate  purpose;  that  a  town, 
in  levying  taxes  for  such  a  purpose,  is  in  a 
large  sense  an  agency  of  the  state  in  carry- 1 
ing  into  effect  general  laws  which  have  been ' 


enacted  for  the  common  good;  that  such 
towns  are  a  part  of  the  general  machinery 
of  the  state  and  county  governments.  The 
public  highways  are  of  general  concern  to 
the  people  of  the  whole  state  (Cooley,  Taxn. 
478),  and  in  the  cajse  cited  it  wsb  decided 
that  the  provisions  of  the  Constitution 
quoted  were  not  violated  by  the  statute  re- 
quiring counties  to  pay  one  half  the  cost  of 
building  a  bridge,  where  the  town  had  pro- 
vided for  the  other  half,  and  had  brought 
itself  within  the  provisions  of  the  statute, 
and  mandamus  was  awarded  against  the 
board  of  supervisors  of  the  county  in  favor 
of  the  people,  on  the  relation  of  the  com- 
missioners of  highways  of  the  town,  com- 
manding said  board  to  levy  the  tax.  It  was 
further  said  in  that  case  that  the  commis- 
sioners of  highways  in  such  a  case  do  not 
levy  the  tax  on  the  taxpayers  of  the  county, 
but  only  perform  the  duties  required  of 
them  by  the  statute  on  behalf  of  the  county 
as  well  as  the  town.     See  also  Wetherell  v. 


sufflciently  drained  by  private  ditches  conduct- 
ing the  water  upon  lower  lands,  which  he  has 
no  right  to  burden  therewith  in  that  way,  is 
benefited  by  the  construction  of  a  public  ditch 
draining  such  lower  lands  so  as  to  make  his 
drainage  thereover  lawful,  and  may  be  assessed 
for  the  construction  thereof,  although  the  ditch 
does  not  reach  his  land  or  receive  water  direct- 
ly therefrom ;  and  in  estimating  such  benefits 
the  viewers  may  take  into  consideration  any- 
thing increasing  the  market  value  of  the  land 
by  reason  of  the  drain,  including  the  advantage 
thereto  afforded  by  having  the  outlet  to  his 
private  drains  made  lawful,  and  a  release  from 
liability  of  injunction  on  the  part  of  the  lower 
landowners  restraining  the  wrongful  discharge 
thereon.  Culbertson  v.  Knight.  152  Ind.  121, 
52  N.  E.  700. 

The  mere  fact  that  one  whose  estate  is  as- 
sessed for  construction  of  a  sewer  had  drained 
into  a  culvert  laid  across  the  highway  will  not 
show  that  the  estate  was  not  benefited.  If  it 
does  not  appear  that  the  culvert  was  laid  out 
as  a  drain,  or  that  he  had  any  right  to  drain 
Into  it.     Keith  v.  Boston,*  120  Mass.  108. 

Under  a  statute  authorizing  the  assessment 
of  the  expense  of  a  sewer  on  every  person 
"whose  real  estate  may  be  benefited  thereby," 
property  may  be  assessed  which  connects  with 
a  sewer,  for  which  the  sewer,  the  expense  of 
which  Is  to  be  assessed,  forms  an  outlet,  where, 
before  the  building  of  the  new  sewer,  the  old 
sewer  was  at  times  choked  up  so  that  the 
property  connected  with  it  was  flooded,  which 
evil  was  corrected  by  the  new  outlet  sewer. 
Workman  v.  Worcester,  118  Mass.  168. 

The  owner  of  lands  within  a  drainage  dis- 
trict cannot  defeat  a  second  assessment  neces- 
sary to  complete  the  drainage  system  so  as  to 
drain  other  lands  in  the  district,  on  the  ground 
chat  his  lands  were  drained  by  the  Improve- 
ment made  by  the  first  assessment,  and  there- 
fore did  not  need  further  drainage.  Briggs  v. 
Union  Drainage  Dlst.  No.  1,  140  111.  53,  29  N. 
K.  721. 

Abutting  property  is  not  relieved  of  a  mu- 
nicipal sewer  assessment  because  located  on  a 
comer  formed  by  a  cross  street,  on  which  a 
sewer  already  exists,  which  affords  ample 
drainage  for  the  premises.  Philadelphia  v. 
Cadwallader,  3  Pa.  Co.  Ct.  203. 

A  corner  lot  Is  liable  to  assessment  for  lat- 
eral sewers  on  either  side,  under  N.  T.  Laws 
58  L.  R.  A. 


1888,  chap.  583,  %  29,  providing  that  the  cost 
of  a  lateral  sewer  must  be  assessed  upon  the 
owners  of  lots  fronting  on  the  streets  through 
which  it  runs  in  proportion  to  the  benefit  re- 
ceived not  exceeding  the  actual  benefit,  since  a 
sewer  benefits  property  by  drainage  of  t^e 
street  as  well  as  by  pipe  connections  with  it. 
People  ex  rel.  Taber  v.  Adams,  45  N.  Y.  S.  R. 
270,  18  N.  Y.  Supp.  443. 

A  statute  authorizing  a  sewer  assessment  on 
adjacent  property  refers  to  property  adjoining 
the  sewer,  and  does  not  authorize  assessmenr 
of  land  on  a  cross  street  In  which  a  sewer  may 
also  be  laid  at  any  time,  although  the  property 
is  benefited  by  the  sewer,  since  a  private  drain 
therefrom  empties  into  it.  Colwyn  v.  JTarbot- 
tom,  7  Pa.  Dlst.  R.  540. 

Property  facing  a  street  running  at  right 
angles  to  the  one  In  which  a  sewer  la  laid  Is 
not  so  adjacent  to  it  as  to  be  assessable  for  its 
construction,  although  it  may  have  a  connec- 
tion therewith,  as  it  would  be  assessable  in 
event  of  the  construction  of  a  sewer  in  the 
cross  street.  Colwyn  v.  Tarbottom,  43  W.  N. 
C.  503. 

7.  Set-off  of  hene/lU   and  injurUa. 

Since  the  compensation  for  property  actual- 
ly taken  or  injured  for  drainage  purposes  musr 
be  actually  paid  In  money.  It  cannot  be  set  off 
against  the  benefits  assessed  to  the  land,  unles? 
such  benefits  are  of  a  different  kind  from  those 
enjoyed  by  the  public  generally. 

Where,  under  the  Constitution,  compensation 
for  land  actually  taken  for  a  drainage  ditch 
must  be  made  In  money,  benefits  to  lauds  not 
taken  cannot  be  reckoned  as  any  part  of  such 
compensation,  though  damages  to  lauds  no: 
taken  may  be  compensated  for  by  benefits. 
GInn  V.  Moultrie,  C.  &  D.  Drainage  Dlst.  18*^ 
III.  30.J,  58  N.  E.  988. 

Under  the  Nebraska  Constitution,  one  whose 
land  is  appropriated  fur  a  ditch  is  entitled  to 
recover  its  value  without  any  deduction  foi 
benefits,  and,  in  addition,  may  recover  dam 
ages  Hustained  by  Injury  to  land  not  appropri- 
ated;  bui",  as  against  the  latter  item,  special, 
but  not  general,  benefits  may  be  set  off.  Mar- 
tin v.  Fllmore  County,  44  Neb.  719.  62  N.  W. 
863. 

The  assessment  of  benefit  for  construction  of 
a  sewer  Includes  only  that  which  Is  common  u> 
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Dcvine,  116  111.  631,  6  N.  E.  24,  and  Wilson 
V.  Haniitiry  Diat,  133  III.  443,  27  N.  E.  203. 
Counsel  make  the  further  point  that  the 
drainage  amendment  to  the  Constitution 
expressly  provides  that  the  cost  of  the 
drainage  work  shall  he  paid  for  by  special 
taxation  upon  the  property  benefited  there- 
by, and  that  it  is  a  necessary  implication 
that  a  county  or  a  town  cannot  be  compelled 
to  levy  a  general  tax  to  pay  for  the  building 
of  a  bridge  on  a  public  highway,  rendered 
necessary  by  the  work  of  the  drainage  com- 
missioners. We  do  not  understand  that  by 
effect  of  this  statute  any  part  of  the  cost 
of  the  drainage  work  is  imposed  on  the 
county,  nor  is  any  part  of  its  revenues  dis- 
posed of  for  the  benefit  of  the  drainage  dis- 
trict The  cost  of  removing  the  bridge  was 
a  part  of  the  cost  of  the  drainage  work,  and 
that  was  paid  by  such  district  out  of  its 
fund  derived  from  special  assessment  on  the 
lands  benefited.  But  it  does  not  appear 
that  the  building  of  a  new  bridge  was  of 
any  special  benefit  in  draining  the  lands  of 


the  district.    It  was  of  general  benefit  to 
the  public,  and  the  cost  of  it  might  well  be 
required  to  be  paid  out  of  the  public  reve- 
nues of  the  county.    The  general  assembly, 
representing  the   public,   has   so   provided, 
and  we  have  no  doubt  it  had  the  necessary 
power.     The  suit  was  not  brought  to  re- 
cover the  value  of  the  bridge  removed,  and 
j  thereby  rendered  useless^  but  for  the  cost  of 
I  building  a  new  and  larger  one.     But  if  it 
I  had  been,  it  was,  as  before  said,  public  prop- 
I  erty,  and  subject  to  control  and  disposition 
[  of  the  lawmaking  power,  and  the  loss  was* 
I  damnum  absque  injuria. 

Inasmuch  as  the  rulings  of  the  trial  court 
in  sustaining  the  demurrer  to  the  special 
pleas,  and  in  instructing  the  jury,  were  con- 
trary to  our  views  of  the  law,  the  judgment 
must  he  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent 
with  this  opinion. 

CartwriKht,  Bosss,  and  Hand,  JJ., 
dissent. 


all  landowners,  and  does  not  Include  a  special 
benefit  to  an  estate,  which  latter  may  be  set 
off  acainot  a  claim  for  damages  for  taking 
property  for  the  constmction  of  the  work. 
Clark  v.  Worcester,  125  Mass.  226. 

The  benefit  for  which  a  landowner  Is  to  be 
assessed  for  the  construction  of  a  sewer  Is 
that  similar  to  those  enjoyed  by  all  those 
whose  land  will  be  drained  by  the  sewer,  and 
not  that  which  Is  peculiar  to  him  by  reason  of 
The  relieving  of  his  land  of  the  necessity  of 
maintaining  an  ancient  sewer  thereon,  so  that 
The  latter  benefit  can  be  set  off  agaiost  his 
claim  for  damages  for  land  taken  for  the  con- 
struction of  the  sewer.  French  v.  Lowell.  117 
Mass.  3G3. 

Where  an  owner  of  private  property  taken 
for  pnbllc  purposes  is  to  receive  compensation 
in  benefits  to  his  land  which  are  local  and  pe- 
cnliar  to  his  land,  and  not  benefits  which  are 
received  In  common  with  the  community  gen- 
erally, such  benefits  constitute  Just  compensa- 
tion within  a  constitutional  provision  provid- 
ing against  taking  private  property  for  public 
use  wlthont  just  compensaton.  Cribbs  v.  Ben- 
edict, 64  Ark.  555.  44  S.  W.  707. 

The  facility  for  drainage  of  a  particular 
tract  of  land  afforded  by  the  construction  of  a 
sewer  through  It  may  be  found  to  be  of  special 
and  peculiar  benefit,  which  may  be  set  off 
against  the  damages  to  be  allowed  for  taking 
the  right  of  ^ay.  Butchers'  Slaughtering  & 
Melting  Asso.  v.  Com.  169  Mass.  116,  47  N.  E. 
599. 

It  Is  within  the  constitutional  power  of  the 
legislature  to  provide  for  the  payment  of  the 
cost  of  the  construction  of  drains,  established 
under  the  law,  and  for  the  damages  resulting, 
by  means  of  the  assessment  of  benefits  accruing 
10  the  landowners  affected;  and  compensation 
(or  property  appropriated  may  be  made  in 
Noeh  benefits  or  out  of  money  realized  by  as- 
sessments of  benefits  to  other  lands.  In  case  the 
damages  exceed  the  benefits.  Ross  v.  Davis,  97 
lod.  79. 

8.  Otnission  of  benefited  land. 

According  to  the  theory  that  assessments 
mntt  be  made  strictly  according  to  benefits, 
<«ch  landowner  will  have  a  right  to  object  In 
case  any  benefited  land  escapes  assessment. 

The  trustees  of  a  village  will  be  enjoined  from 
<«forcing  the  Hen  of  a  sewer  assessment  on  the 
J8  L.  R.  A. 


I  ground  that  It  will  cast  a  cloud  upon  the 
plaintiff's  title,  where  the  commissioners  ap- 
pointed to  assess  benefits  Intentionally  omitted 
from  the  assessment,  which  did  not  on  its  face 
disclose  the  omission,  a  portion  of  the  property 
Included  In  the  Improvement  district  designated 
by  statute.  J.  &  A.  McKechnie  Brewing  Co.  v. 
Canandaigua,  15  App.  Dlv.  139,  44  N.  Y.  Supn. 
317. 

Although  commissioners  of  sewers  are  au- 
thorized to  do  according  to  their  discretion, 
such  discretion  ought  to  be  limited  with  the 
rule  of  reason  and  law  ;  and  they  cannot  as- 
sess the  entire  expense  of  repaij^lng  the  bank 
of  a  river  on  the-  adjoining  owner,  but  must  as- 
sess It  on  all  whose  lands  are  In  danger  from 
failure  to  repair.  Rooke's  Case,  5  Coke,  99b. 
A  wilful,  arbitrary,  and  intentional  omission 
on  the  part  of  a  city  council  to  assess  a  portion 
of  the  property  benefited  by  a  sewer,  placing 
the  whole  burden  upon  the  remaining  property, 
renders  the  assessment  void,  even  though  the 
direct  benefits  to  the  separate  parcels  are  In  ex- 

I  cess  of  the  assessment  thereon.  Masters  v. 
Portland.  24  Or.  161.  33  Pac.  540. 

A  landowner,  the  assessment  of  whose  prop- 
erty for  the  construction  of  a  sewer  is  not  In- 
creased by  failure  to  assess  all  the  property 
abutting  thereon,  cannot  complain  of  such  fail- 
ure In  an  action  by  him  as  an  abutting  owner  to 
enjoin  the  enforcement  of  such  assessment ;  and 
if  his  burden  as  a  general  taxpayer  Is  thereby 
Increased,  his  remedy  Is  by  an  action  as  a  gen- 
eral taxpayer  to  enjoin  the  levy  of  the  In- 
creased tax  caused  by  such  failure  to  assess. 
Wilson  V.  Cincinnati,  5  Ohio  N.  P.  08. 

A  sewer  assessment  Is  not  void  because  omit- 
ting to  assess  charges  against  unplatted  land 
within  the  improvement  district  which  Is  by 
law  exempt  from  such  ansessment.  Minneso- 
ta &  M.  Land  &  Improv.  Co.  v.  BlUIngs,  50  C. 
C.  A.  70,  111  Fed.  972. 

A  landowner  within  a  drainage  district  can- 
not, by  a  writ  of  certiorari,  have  the  proceed- 
ings for  the  organization  of  a  drainage  district 
quashed  upon  the  ground  that  certain  land 
therein  was  not  classified,  where  It  appears 
that  If  such  land  had  been  classified  It  would 
have  been  at  zero,  and  no  tax  could  have  been 
assessed  against  it.     Chapman  v.  District  No. 

I  3  Dralnoge.  28  111.  App.  17. 

I      An   assessment   for   sewer   Improvements   is 

I  not  invalid  on  the  ground  that  the  entire  cost 
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people  of  the  State  of  New  York  ex  rel, 
Robert  H.  SCOTT,  Appt, 

V, 

William  R.  PITT  et  ah,  Board  of  Sewer 
Commissioners  of  New  Rochelle,  Reayts, 

(109  N.  Y.  521.) 

The  leff  I  Ala  tare  may  imiiose  upon 
property  fronting:  upon,  or  connect- 
ing ¥vitli*  a  seiver  Intpro-rement*  an  as- 
sessment of  a  fixed  sum  per  linear  foot,  with- 
out giving  any  hearing  as  to  the  justice  of 
such  rule  of  apportionment. 

(Bartlett,  J.,  dissents.) 

(January  28,  1002.) 


APPEAL  by  relator  from  an  order  of  the 
Appellate  Division  of  the  Supreme 
Court,  Second  Department^  which  dis- 
missed a  writ  of  certiorari  to  determine  the 
validity  of  an  assessment  for  a  local  im- 
provement which  had  been  made  in  the  cit|^ 
of  New   Rochelle.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  diaries  H.  Tonias  and  J.  A. 
TonnK,  for  appellant: 

Section  208,  chap.  128,  Laws  1899,  is  un- 
constitutional and  void  in  that  said  section 
arbitrarily  fixes  an  assessment  on  the  peti- 
tioner's property  without  allowing  the  peti- 
tioner any  opportunity  to  be  heard  aa  to 
the  cost  or  value  of  said  improvement  pro- 
vided for  by  said  assessment,  or  the  fair- 
ness   or.  justness   of   said   assessment;  anJ 


thereof  is  assessed  upon  part  only  of  the  lots 
benefited  thereby,  but  not  exceeding  the  statu- 
tory limit,  where  the  remainder  of  such  lots 
are  exempt  from  assessment  therefor  under  the 
statute,  because  previously  assessed  for  other 
sewers  providing  them  with  drainage.  Toledo 
v.  Potter,  19  Ohio  C.  0.  661. 

An  assessment  on  lands  for  the  repair  of  a 
public  ditch  is  not  invalid  because  another 
tract,  through  which  the  ditch  runs,  was  not 
assessed  therefor,  where  the  statute  provides 
I  hat  the  assessment  for  repairs  for  public 
ditches  shall  be  levied  on  lands  assessed  for 
the  original  construction,  and  the  land  in  ques- 
tion was  not  so  assessed.  Scott  v.  Stringley, 
132  Ind.  378,  31  N.  E.  953. 

An  asses^ent  for  the  construction  of  a 
sewer  is  not  invalid  because  assessed  only 
against  the  property  on  the  side  of  the  street 
on  which  such  sewer  is  located,  under  an  or- 
dinance requiring  the  assessment  to  be  made  on 
the  property  benefited  "bounding  and  abutting 
upon  the  improvement,"  where  it  does  not  ap- 
pear but  that  the  property  not  assessed  is  al- 
ready supplied  with  local  drainage,  and  there- 
fore exempt  from  further  assessment,  or  that 
It  could  be  benefited  thereby,  except  that  at  one 
point  surface  drainage  on  the  owner's  property 
may  run  into  the  sewer,  as  that  is  only  an  in- 
cidental benefit,  if  any.  Toledo  v.  Beaumont, 
3  Ohio  N.  P.  287. 

A  railroad  right  of  way  is  not,  in  any  proper 
sense,  contiguous  to  a  sewer  passing  through 
it  under  the  ground,  so  as  to  render  an  ordi- 
nance invalid  because  it  does  not  provide  for 
the  levying  of  a  special  tax  thereon.  Payne  v. 
South  Springfield,  IGl  111.  285,  44  N.  E.  105. 
•  A  sewer  assessment  is  not  Invalid  because  it 
is  laid  on  only  a  small  portion  of  a  tract  of 
land  belonging  to  the  same  person,  that  being 
the  only  portion  of  the  tract  that  is  benefited. 
Barber  v.  Chicago,  152  111.  37,  38  N.  E.  253. 

Where  two  sewers  are  constructed  at  the 
same  cost  per  foot  and  as  part  of  the  same  im- 
provement, owners  of  lots  assessed  for  one  can- 
not defeat  the  assessment  because  the  owners 
of  the  lots  benefited  by  the  other  have  not  been 
assessed.  Fairbanks  v.  Fitchburg,  132  Mass. 
42. 

IV,  Drainage  districts. 

Under  the  laws  of  some  states,  drainage  Is 
done  by  districts,  which  are  practically  minute 
political  subdivisions  of  the  state.  In  such 
cases  all  the  property  afTected  by  the  drainage 
is  placed  in  the  district,  and  the  cost  of  the 
improvement  is  assessed  on  the  entire  district 
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and  apportioned  among  the  property  owners  b? 
different  rules. 

An  assessment  on  lands  situated  in  a  drain- 
age district  created  in  pursuance  of  an  act  cf 
legislature   authorizing  the   creation  of  drala- 
age    districts   for   the   construction   of  drainc 
I  etc.,  for  agricultural  purposes,  and  conferrhis 
upon    the    corporate    authorities    therein   tlH 
power  to  levy  assessments  upon  the  lands  iz 
the  district  benefited  thereby,  is  not  a  tax  wl:^ 
in  the  meaning  of  the  term  as  used  in  the  Co» 
stltution  of  Illinois,  providing  that  taxes  ^bsX 
be   uniform,    etc.,   but   is   a   special   regulatios 
whereby  an  owner  is  required  to  pay  for  beae 
j  fits  specially  conferred  upon  his  land.   Eiig^t:) 
V.  Montmorency  Twp.  Drainage,  111  111.  ZVL 
I      In  New  Jersey  it  has  been  held  that  tlie  I«{ 
I  Islature  has  no  power  to  impose  a  tax  upon  aa] 
,  territory  less  extensive  than  the  political  sob 
I  division  of  which  it  is  a  part,  except  by  do 
regard  to  the  special  benefits  accruing  to  rhoa 
I  on  whom  it  falls  *.  and.  to  constitute  such  a  pa 
I  lltical    subdivision,    the    territory    must  be 
vested  with  some,  at  least,  of  the  general  pn 
ernmental  and  administrative  powers  and  fa« 
tions,  as  the  design  of  its  creation.     A  drali 
age  district  does  not  fall  within  such  categ<»} 
State,  Lydecker,  Prosecutor,  v.  Englewood  Twi 
Drainage  &  Water  Comrs.  41  N.  J.  L.  154, 

The  fact  that  a  sewer  constructed  In  one  dii 
trict  or  portion  of  a  city  connects  with,  or  I 
an  extension  of,  another  already  constructed 
does  not  make  the  territory  drained  by  both 
single  and  distinct  district,  requiring  all  i^ 
property  therein  to  be  assessed  for  the  se«i 
last  constructed,  but  only  the  territory  draiae 
and  specially  benefited  by  the  constraction  ( 
such  connecting  section  or  extension  can  be  ai 
sessed  for  Its  cost.  Atchison  v.  Price.  43  Ivfi 
296,  23  Pac.  605. 

The  determination  of  a  territorial  diatrfc 
to  be  taxed  for  the  construction  of  a  sewer  i 
within  the  legislative  discretion.  Paulsen  ^ 
Portlanl,  149  U.  S.  30,  37  L.  ed.  637,  13  Si 
Ct.  Rep.  750. 

The  common  council  of  a  city  have  a 
to  designate  a  special  taxing  district  for 
purposes.  Instead  of  levying  the  tax  npon 
whole   city   or   upon   a    wider    district  witi 
which  the  inhabitants  would  be  benefited 
by  as  regards  health,  since  the  conatructioo 
sewers  Is  a  work  of  convenience  to  the  parti 
lar  locality  drained  by  them,  and  may  be 
dertaken  without  regard  to  the  improremeat 
the  natural  surface  or  the  protection  of  healt 
Warren  y.  Grand  Haven,  30  Mich.  24. 
The  area  within  which  property  shall  b^  > 
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said  assessment  levied  herein  under  that 
section  is  levied  without  due  process  of 
law,  and  it  is  contrary  to  the  Constitution 
of  the  state  of  New  York  and  the  14th 
Amendment  of  the  Constitution  of  the 
United  States. 

The  general  power  of  the  legislature  over 
taxation  does  not  extend  to  determining 
without  a  hearing  the  specific  amount  to 
be  paid  by  the  individual  taxpayer. 

Stuart  V.  Palmer,  74  N.  Y,  183,  30  Am. 
Bep,  289;  Barhyte  v.  Shepherd,  36  N.  Y. 
238;  Clark  v.  -Norton,  49  N.  Y.  243;  Wyne- 
hamer  v.  People,  13  N.  Y.  378;  Cooley, 
Taxn.  p.  65;  Qenei  v.  Brooklyn,  99  N.  Y. 
296,  1  N.  E.  777 ;  Spencer  v.  Merchant,  100 
N.  Y.  585,  3  N,  E.  682;  Fallbrook  Irriq, 
Dist.  T.  Bradley,  164  U.  S.  112,  41  L.  ed. 
869,  17  Sup.  Ct.  Rep.  56;  French  v.  Barber 
Asphalt  Paving  Go.  181  U.  S.  324,  341,  45 
L.  ed.  879,  888,  21  Sup.  Ct.  Rep.  625;  Will- 


iams V.  Eggleston,  170  U.  S.  304,  311,  42 
L.  ed.  1047,  1049,  18  Sup.  Ct.  Rep.  617; 
Norwood  V.  Baker,  172  U.  S.  269,  278,  43 
L.  ed.  443,  447,  19  Sup.  Ct.  Rep.  187. 

In  order  to  constitute  due  process  of  law, 
there  must  be  a  proceeding  judicial  in  its 
nature. 

Oilman  v.  Tucker,  128  N.  Y.  190,  13  L. 
R,  A.  304,  28  N.  E.  1040;  Westerveli  v. 
Gregg,  12  N.  Y.  202,  62  Am.  Dec.  160; 
Spencer  v.  Merchant,  100  N.  Y.  685,  3  N. 
E.  682,  Affirmed  in  125  U.  S.  346,  31  L.  ed. 
763,  8  Sup,  Ct.  Rep.  921. 

The  assessment  in  question  is  arbitrary 
and  without  precedent. 

Seely  v.  Pittsburgh,  82  Pa.  360,  22  Am. 
Rep.  760;  Welty,  Assessments,  p.  415; 
Litchfield  v.  Vernon,  41  N.  Y.  125;  Re  Van 
Antwerp,  56  N.  Y.  261;  Dill.  Mun.  Corp. 
§  618;  Tiedeman^  Mun.  Corp.  245;  Cooley, 
Const.   Lim.    p.    507;    Lewis,    Em.    Dom."§ 


Kssed  for  a  drainage  improvement  rests  In 
the  discretion  of  the  drainage  commissioners, 
and  will  not  be  reviewed  by  the  courts.  Re 
TDthlll,  50  N.  Y.  Supp.  410. 

But  in  Michigan  it  has  been  held  that  a 
•ever  asaessment  apportioned  upon  property 
within  the  assessment  district,  which  includes 
lots  remote  from  the  sewer,  according  to  super- 
ficial area  and  irrespective  of  benefits,  is  un- 
lawfal.  Thomas  v.  Gain,  35  Mich.  155,  24  Am. 
Rep.  535. 

If  land  be  directly  benefited  by  a  sewer,  as, 
for  instance,  by  surface  drainage,  It  is  properly 
hiduded  in  the  assessment  area,  although  not 
located  on  the  line  of  the  sewer,  nor  even  In 
the  same  street.  State,  Henderson,  Prosecu- 
tor. V.  Jersey  City,  41  N.  J.  L.  489. 

It  Is  the  duty  of  drainage  commissioners, 
ooder  the  drainage  law  of  Illinois,  to  connect 
eatslde  land  with  a  drainage  district  when- 
ever the  owner  voluntarily  connects  his  drains 
with  those  of  the  district,  and  it  makes  no  dif- 
ference that  such  commissioners  had  previous- 
ly decided  that  the  particular  land  In  question 
did  not  require  the  drains  of  the  district  for 
an  outlet.  Lake  Fork  Special  Drainage  Dlst. 
▼.  People  c«  rel,  Bodman,  138  111.  87,  27  N.  E. 
857. 

Lands  benfited  by  a  drainage  district  are, 
under  tbe  Illinois  laws,  subject  to  annexation 
to  the  district,  so  as  to  bear  their  Just  propor- 
tion of  tlie  burden,  and  no  act  on  the  part  of 
tbe  owners  thereof  Is  necessary  to  Justify  the 
aADexation.  Streutcr  v.  Willow  Creek  Drain- 
age Dlst.  72  111.  App.  561. 

If  the  work  of  a  drainage  district  protects 
lands  from  ovenlow,  then  they  are  directly 
benefited  and  may  be  annexed  to  the  district : 
and  In  such  case  it  Is  Immaterial  whether  they 
were  left  out  of  the  district  as  originally  or- 
ganized by  mistake  or  accident,  or  whether  the 
benefits  were  not,  or  could  not  be,  anticipated. 
Ibid. 

Where  the  owners  of  lands  outside  a  drain- 
age district  connect  with  the  drains  of  the  dis- 
trict, tbey  are,  under  the  drainage  laws  of  Illi- 
nois, deemed  to  have  applied  to  be  included  In 
the  district,  and  their  lands  benefited  by  the 
drain  will  be  treated,  classified,  and  taxed  like 
other  lands  of  the  district :  and  such  owners  are 
entitled  to  no  notice  of  the  action  of  the  drain- 
age commlsaionerB  In  connecting  their  lands  to 
the  dlrtrict.  Drainage  Dlst.  No.  3  v.  People 
cs  rcL  Baron,  147  III.  404,  35  N.  E.  238. 

If  the  owner  of  land  turns  the  water  there- 
from into  an  artificial  channel  connecting  with 
a  ditch  of  a  drainage  district  he  will  be  re- 
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garded  as  voluntarily  applying  to  have  his  land 
connected  with  the  district,  and  cannot  ques- 
tion the  authority  or  right  of  the  drainage 
commissioners  to  thereupon  annex  his  land  to 
the  district  without  notice  and  to  proceed  to 
classify  and  assess  It  as  part  thereof,  where 
the  drainage  law  under  which  sach  district  is 
organized  expressly  gives  them  that  right;  al- 
though the  lands  of  the  district  are  servient  to 
those  of  such  owner,  and  are  bound  to  receive 
the  water  flowing  therefrom,  and  such  owner 
has  the  right  to  collect  the  water  upon  his 
land  in  ditches  and  drains,  and  discharge  the 
same,  thus  accumulated,  upon  the  land  consti- 
tuting the  district.  People  ex  rel.  Hardy  v. 
Young  America  Dlst.  No.  1,  Drainage,  143  111. 
417,  32  N.  E.  688. 

A  statute  providing  for  the  assessment  of 
taxes  for  the  construction  of  a  gutter  upon 
property  fronting  on  the  highway  does  not  re- 
quire an  assessment  of  all  the  property  front- 
ing on  the  highway.  If  the  gutter  is  constructed 
only  in  front  of  a  part  of  the  property.  Ken- 
dlg  V.  Knight,  60  Iowa,  29,  14  N.  W.  78. 

Under  the  statute,  the  facts  that  certain 
lands  were  not  assessed  for  the  construction  of 
a  public  drain,  and  that  It  had  been  adjudged 
that  they  were  not  benefited  thereby  when  the 
drain  was  constructed,  do  not  necessarily  ex- 
empt them  from  subsequent  assessments  for  the 
maintenance  of  the  dralo.  Roundenbush  v. 
Mitchell,  154  Ind.  616,  57  N.  E.  510. 

The  owners  of  land  not  Included  in  the  re- 
port of  the  surveyors  and  in  the  application 
for  commissioners  are  not  subject  to  assess- 
ment for  drainage.  Re  Pequest  River,  39  N.  J. 
L.  197,  Aflirraed  In  40  N.  J.  L.  380. 

Land  outside  the  limits  of  the  manager's  sur- 
vey cannot  be  subjected  to  a  drainage  assess- 
ment though  benefited  thereby.  Re  Pequest 
River,  42  N.  J.  L.  553. 

Property  abutting  upon  a  sewer  when  com- 
pleted, and  the  total  cost  ascertained,  is  lia- 
ble to  assessment,  although  three  days  after  it 
may  be  separated  therefrom  by  another  high- 
way. Allegheny  City  v.  King,  18  Pa.  Super. 
Ct.  182. 

Land  Is  not  relieved  from  sewer  assessments 
by  becoming  nonabutting  through  division  of 
the  original  tract  after  being  viewed  but  be- 
fore confirmation  of  the  viewers'  report.  Phil- 
adelphia v.  Nock,  44  W.  N.  C.  556. 

Under  authority  to  levy  the  expense  of  con- 
structing a  drainage  ditch  as  a  tax  "upon  such 
property  as  they  shall  determine  Is  specially 
benefited  thereby,"  a  municipal  corporation 
may  levy  the  said  expenses  pro  rata  as  to  area 
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457;  1  Bishop,  New  Crim.  Proc.  §§  893, 
S94;  People  ex  rel.  E eke r son  v.  Haver- 
straw,  151  N.  Y.  85,  46  N.  E.  384;  l^ehas- 
ane  Park  Asso.  v.  Lloyd,  167  N.  Y.  431,  60 
N.  E.  741;  Bogert  v.  Elizabeth,  27  N.  J. 
Eq.  568;  Hammett  v.  Philadelj)hia,  65  Pa. 
146,  3  Am.  Rep.  615;  Tide-wuter  Co.  v.  Cos- 
ter.  18  N.  J.  Eq.  519,  90  Am.  Dec.  634. 

Mr.  Mioliael  J.  Tierney,  for  respond- 
ents: 

The  legislature  possessed  the  power  to 
provide  Uie  method  or  scheme  of  assess- 
ment in  question.  It  thereby  determined 
the  fact  that  appellant's  property  was  bene- 
fited to  the  extent  of  the  assessment,  as  was 
its  right  and  within  its  power;  and  the 
complaint,  if  any,  must  be  addressed  to  the 
legislature,  the  power  of  the  judiciary  to 
interfere  being  denied  by  the  decisions. 

People  ex  rel.  Griffin  v.  Brooklyn,  4  N. 


Y.  419,  55  Am.  Dec.  266;  Litchfield  v.  Ver- 
non, 41  N.  Y.  123;  People  ex  rel.  McLean 
V.  Flagg,  46  N.  Y.  401;  Re  Van  Antioerp, 
56  N.  Y.  264;  Re  Backett,  D.  d  De  G. 
Streets,  74  N.  Y,  95 ;  Genet  v.  Brooklyn^  09 
X.  Y.  296,  1  N.  E.  777;  O'Reilley  r.  King- 
ston, 114  N.  Y.  439,  21  N.  E.  1004;  Mc- 
luaughlin  v.  Miller,  124  N.  Y.  510,  26  N.  E. 
1104;  State  y.  Kings  County,  125  N.  Y.  312» 
26  N.  E.  272;  Jones  v.  Tonatcanda,  158  N. 
Y.  438,  53  N.  E.  280;  J.  d  A.  MoKechnie 
Brewing  Co.  v.  Canandaigua,  15  App.  Div. 
139,  44  N.  Y.  Supp.  317;  Re  Klock,  30  App. 
Div.  24,  51  N.  Y.  Supp.  897;  Conde  v. 
Schenectady,  164  N.  Y.  258,  58  N.  E.  130; 
Parsons  v.  District  of  Columbia,  170  U.  S. 
45,  42  L.  ed.  943,  18  Sup.  Ct  Rep.  521 ; 
Tonawanda  v.  Lyon,  181  U.  S.  389,  45  L». 
ed.  908,  21  Sup.  Ct.  Rep.  609;  French  v. 
Barber  Asphalt  Paving  Co.  181  U.  S.  324, 


upon  an  "Improvement  district"  composed  of 
benefited  lands.  Minnesota  &  M.  Land  &  Im- 
prov,  Co.  V.  Billings,  50  C.  C.  A.  70,  111  Fed. 
972. 

The  owners  of  property  which  can  be  drained 
by  a  sewer  will  not  be  relieved  from  a  local  as- 
sessment for  Its  construction  because  there  is 
property  In  the  district  which,  because  of  the 
topography  of  the  ground,  cannot  be  drained. 
Johnson  v.  Duer,  115  Mo.  366,  21  S.  W.  800. 

But  a  uniform  assessment  arbitrarily  im- 
posed by  the  lot  on  all  property  affected  In  the 
same  way  by  the  construction  of  a  sewer  will 
not  be  sustained  if  the  advantages  to  the  land 
vary.  State,  Prevert,  Prosecutor,  v.  Bayonne, 
63  N.  J.  L.  202,  42  Atl.  773. 

V.  Area  assessmenta. 

The  recognition  of  districts  or  small  sections 
of  country  as  drainage  units,  the  property  In 
which  is  all  benefited  by  the  Improvement,  and 
which  ought  to  contribute  to  the  expense  of 
the  drainage,  has  forced  a  departure  from  the 
strict  Idea  that  assessment  must  be  based  on 
benefits.  In  such  cases  it  Is  the  entire  district 
which  is  benefited,  and  the  district  represents 
the  public,  so  that  the  machinery  of  the  govern- 
ment may  be  utilized  to  effect  the  drainage. 
The  question  of  the  desirability  of  the  improve- 
ment should  In  some  way  be  left  to  the  inhab- 
itants of  the  district,  because  then,  unless  the 
Improvement  will,  on  the  whole,  be  a  benefit. 
It  will  not  be  made.  The  excessive  burdens  in 
most  cases  arise  where  the  duty  to  Improve  is 
imposed  on  the  district  by  outside  Influences, 
and  results,  not  so  much  In  the  benefit  of  the 
district,  as  In  that  of  the  general  public.  In 
such  cases  strict  equality  of  burden  is  not  so 
just  as  a  burden  distributed  according  to  bene- 
fits, but,  so  far  as  the  property  Is  equally  bene- 
fited, there  is  no  objection  to  an  area  or  front- 
age assessment. 

Sewer  assessments  may,  as  a  mode  of  equita- 
ble adjustment,  be  divided  into  three  classes, — 
'^direct  benefit,  remote  benefit,  and  more  re- 
mote benefit.'*  Collins  v.  Holyoke,  146  Mass. 
298,  15  N.  E.  908. 

The  scheme  of  sewer  Improvements  in  New 
York  city  contemplates  that  the  whole  expense 
shall  be  borne  by  the  property  benefited.  Re 
Lowden,  89  N.  Y.  348. 

It  is  not  a  good  objection  to  a  sewer  assess- 
ment that  it  is  laid  on  the  lots  according  to 
linear  measurement,  if  such  Is  a  mere  basis  of 
orrlving  at  benefits,  when  nought  appears  to 
show  that  the  lots  were  not  of  similar  size  and 
characteristics,  and  if  the  property  on  the  line 
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is  specially  benefited  to  the  extent  of  the  cost 
of  the  Improvem^it.  State,  McKevItt,  Prose- 
cutor, V.  Hoboken,  45  N.  J.  L.  482. 

An  act  of  legislature  providing  that  the  cost 
of  constructing  a  complete  sewer  system  for  a 
city  should  be  assessed  on  all  property  adjoin- 
ing a  sewer  or  with  access  thereto,  at  a  fixed 
and  uniform  rate  per  foot  of  frontage  and  per 
square  foot  of  area  to  a  certain  depth,  la  a 
valid  exercise  of  legislative  discretion  In  as- 
sessing benefits.  English  v.  Wilmington,  2 
Marv.  (Del.)  63,  37  Atl.  158. 

While  it  is  the  more  equitable  to  assess  ex- 
pense for  drainage  works  according  to  benefits 
conferred,  the  legislature  may  assess  the  own- 
ers of  land  to  be  benefited  according  to  the 
acres  owned  by  them  respectively,  or  by  sonie 
other  rule  not  evidently  unequal  and  nnjast. 
Brown  v.  Keener,  74  N.  C.  714. 

A  sewerage  tax  assessed  upon  property  ac- 
cording to  area,  without  regard  to  improTe- 
ments  upon,  or  value  of,  it.  Is  valid  under  the 
Colorado  Constitution.  Gillette  v.  Denver,  21 
Fed.  822. 

The  assessment  of  a  special  tax  upon  iH^p- 
erty  benefited  by  the  construction  of  a  sewer, 
based  upon  the  area  of  each  parcel  assessed, 
without  regard  to  improvements,  and  without 
notice  of  the  assessment,  does  not  constitute  a 
taking  of  property  without  due  process  of  law, 
where  the  amount  assessed  does  not  exceed  the 
l>eneflts  received.  Heman  v.  Allen,  156  Mo. 
534,  57  S.  W.  559,  Afllrmed  in  181  U.  S.  402, 
45  L.  ed.  922,  21  Sup.  Ct.  Rep.  645. 

The  constitutional  provision  declaring  that 
all  property  subject  to  taxation  ought  to  be 
taxed  according  to  its  value  does  not  apply  to 
special  taxes  for  payment  of  the  expense  of 
constructing  a  sewer,  and  such  taxes  may  be 
based  upon  the  area  of  the  lots  taxed.  Cream- 
er V.  Allen,  3  Mo.  App.  545. 

The  cost  of  sewers  may  be  assessed  with  re- 
gard to  the  proportionate  area  of  the  property 
assessed,  without  regard  to  the  benefits  con- 
ferred. St.  Joseph  use  of  Gibson  v.  Farrell, 
106  Mo.  437.       ^ 

An  assessment  levied  by  a  municipal  corpora- 
tion against  lands  in  a  drainage  district  for 
the  construction  of  a  sewer,  under  a  statute 
authorizing  the  cost  to  be  levied  according  to 
area,  and  not  based  upon  value,  benefits,  or 
Improvements,  Is  a  valid  assessment  under  the 
police  power  of  the  city.  Keese  v.  Denver,  10 
Colo.  112,  15  Pac.  825. 

A  statute  authorizing  a  municipal  corpora- 
tion to  create  a  drainage  district  for  the  con- 
struction of  a  trunk  sewer,  and  to  aaaesB  the 
cost  thereof  upon  each  tract  of  land  therein  la 
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45  L.  ed.  879,  21  Sup.  Ct.  Rep.  625;  Cass 
Farm  Co.  v.  Detroit,  181  U.  S.  396,  46  L. 
«d,  914,  21  Sup.  Ct.  Rep.  644;  Paulsen  v. 
Portland,  149  U.  S.  30,  37  L.  ed.  637,  13 
Sap.  Ct.  Rep.  750;  Williams  v.  Eggleston, 
170  U.  S.  304,  311,  42  L.  ed.  1047,  1049,  18 
Sup.  Ct.  Rep.  617;  Bauman  v.  Ross,  167  U. 
S.  648,  42  L.  ed.  270,  17  Sup.  Ct.  Rep.  966; 
Fallbrook  Irrig,  Dist.  v.  Bradley,  164  U.  S. 
176,  41  L.  ed.  395,  17  Sup.  a.  Rep.  56; 
Mattingly  v.  District  of  Columbia,  97  U.  S. 
«»87,  24  L.  ed.  1098;  Davidson  v.  New  Or- 
leans, 96  U.  S.  97,  24  L.  ed.  616;  Hagar  v. 
Reclamation  Dist.  A'o.  108,  111  U.  S.  701, 
28  L.  ed.  609,  4  Sup.  Ct.  Rep.  663;  Walston 
V.  yevin,  128  U.  S.  578,  32  L.  ed.  544,  0 
Sup,  Ct.  Rep.  192;  2  Dill.  Mun.  Corp.  4th 
€d.  §  752;  Hadley  v.  Dague,  130  Cal.  207, 
€2  Pae.  500;  Barber  Asphalt  Paving  Co.  v. 
French,  158  Mo.  534,  54  L.  R.  A.  492,  58  S. ' 


W.  934;  King  v.  Portland,  38  Or,  402,  55 
L.  R.  A.  812,  63  Pae.  2. 

The  statute  amply  satisfies  as  to  notice 
to  persons  to  be  assessed;  appellant  had 
notice  and  was  heard;  he  thereby  waived 
the  right  to  question  the  constitutionality 
of  the  act  in  that  respect.  Having  volun- 
tarily appeared,  and  having  been  heard  be- 
fore the  charge  of  the  assessment  became 
fully  established  or  a  lien  against  his  prop- 
erty, he  thereby  waived  any  question  as  to 
the  constitutionality,  in  that  particular,  of 
the  act  in  question. 

Conde  v,  Schenectady,  164  N.  Y.  263,  58 
N.  E.  130;  Vose  v.  Cockcroft,  44  N.  Y.  415; 
McLaughlin  v.  Miller,  124  N.  Y.  517,  26  N. 
E.  1104;  Stuart  v.  Palmer,  74  N.  Y.  183, 
30  Am.  Rep.  289;  Hagar  v.  Reclatnation 
Dist.  No.  108,  111  U.  S.  701,  28  L.  ed.  569, 
4    Sup.    Ct.    Rep.    663;  Williams  v.  Eggles- 


the  proportion  Its  area  bears  to  the  total  area 
of  the  district,  without  reference  to  the  cash 
value  thereof,  is  not  unconstitutional  as  an  ar- 
bitrary, unequal,  and  unjust  method  of  assess- 
ment Swain  V.  Fulmar,  135  Ind.  8,  34  N.  E. 
iS39. 

An  assessment  for  a  trunlc  sewer,  made  at  an 
QOTaryinsr  rate  per  square  foot,  is  consistent 
with  a  charter  provision  requiring  an  assess- 
ment based  on  benefits,  where  it  was  levied  by 
the  assessors  in  good  faith  after  careful  con- 
sideration. People  ea  rel.  Albright  v.  Buffalo, 
r>2  N.  Y.  Supp.  689. 

An  earlier  New  York  case  had,  however,  held 
that  AD  assessment  of  benefits  for  a  drainage 
•ditch  by  the  acre,  rather  than  according  to 
benefits  received,  is  erroneous.  People  ew  rel. 
Parker  v.  Jefferson  County  Ct.  55  N.  Y.  604. 

Under  R.  I.  Pub.  Laws  of  March  28,  1873, 
«bap.  313  ;  April  2.  1876,  chap.  549 ;  May  31, 
1877,  chap.  635, — if  any  part  of  the  estate 
abats  on  a  sewered  street,  all  the  estate  within 
the  statutory  limits  is  liable  to  an  assessment 
•on  its  area ;  and  this  is  the  case  although  sep- 
arate lots  are  separately  assessed,  for  conven- 
ience, by  the  board  of  public  works;  where  it 
appears  that,  though  so  assessed,  the  results 
were  added  up  into  a  single  total.  Bishop  v. 
Tripp.  15  R.  I.  406.  8  Atl.  602. 

A  statute  whicti  provides  that  ail  such  as- 
fessments  shall  be  made  upon  all  estates  abut- 
thig  npon  that  portion  of  any  street  or  high- 
way in  which  any  sewer  has  been,  or  may  be, 
constructed,  at  the  rate  of  60  cents  for  each 
front  foot  of  such  estates,  upon  such  street  or 
liJghway,  and  1  cent  for  each  square  foot  of 
foch  estates,  between  such  street  or  highway, 
and  a  line  not  exceeding  150  feet  distant  from 
and  parallel  with  the  line  of  such  street  or 
highway :  provided,  however,  that  where  any 
-estate  is  situated  between  two  streets  or  high- 
ways the  area  upon  which  such  assessment  of  1 
cent  per  square  foot  is  made  shall  not  extend 
to  more  than  one  half  the  distance  between 
sach  streets  or  highways;  and  provided,  also, 
That  where  any  estate  is  stiuated  at  the  comer 
of  two  streets  or  highways,  or  otherwise  so  sit- 
uated as  to  be  assessed  for  the  expense  of  mak- 
ing a  sewer  in  one  of  such  streets  or  highways, 
that  portion  of  such  estate  assessed  for  a  sew- 
er In  one  of  such  streets  or  highways  shall  not 
1»9  liable  to  be  assessed  upon  its  area  for  the 
cost  of  constructing  a  sewer  in  the  other  of 
SDch  streets  or  highways,  but  only  for  its 
frontage  upon  such  street, — is  not  in  conflict 
with  a  constitutional  provision  that  "the  bur- 
dens of  the  state  ought  to  be  fairly  distrib- 
uted,*' when  applied  in  the  compact  part  of  a 
58  L.  R.  A. 


city,  on  the  ground  that  such  a  mode  of  i 
nient  is  unequal  and  unfair.  Cleveland  v. 
Tripp.  13  R.  I.  50;  Bishop  v.  Tripp,  15  R.  I. 
466,   8  Atl.   692. 

Under  the  doctrine  that  the  whole  district 
Is  to  be  assessed  according  to  area,  the  fact 
(hat  some  parcels  within  the  district  are  al- 
ready provided  with  drainage  will  not  defeat 
the  assessment,  although  that  fact  should  be 
considered  before  they  are  placed  in  the  dis- 
trict. 

An  assessment  on  land  for  the  construction 
of  a  sewer  in  an  alley  upon  which  property 
abuts  is  not  void  as  being  a  double  assessment, 
becau.se  of  a  previous  assessment  for  a  sewer 
in  the  street  upon  which  the  property  abuts  in 
front,  which  furnishes  adequate  drainage  there- 
to, under  a  statute  authorizing  municipal  cor- 
porations to  levy  the  whole  of  the  cost  of  local 
sewers  on  the  property  abutting  on  the  streets 
or  alleys  in  which  the  same  are  constructed, 
unless  the  municipal  officers  abused  their  dis- 
cretion in  determining  that  the  second  sewer 
was  a  necessity.  Byram  v.  Foley,  17  Ind.  App. 
629,  47  N.  E.  351. 

It  is  no  defense  to  an  assessment  for  a  local 
sewer  that  an  abutting  lot  had  adequate  drain- 
age from  a  sewer  in  the  alley  In  the  rear,  also 
one  on  a  side  street,  for  both  of  which  it  had 
been  assessed,  and  will  receive  no  benefit  from 
the  new  sewer,  under  a  statute  authorizing  the 
whole  cost  of  local  sewers  to  be  assessed  on 
abutting  property  in  proportion  to  area.  Un- 
der this  statute  the  assessment  is  not  placed 
(tn  the  basis  of  special  benefits,  and  the  courts 
can  afford  no  remedy  for  hardships  imposed  by 
what  amounts  to  a  double  assessment.  Co- 
Jmm  V.  Bossert,  13  Ind.  App.  359,  40  N.  E.  281. 

Under  a  statute  requiring  the  cost  of  con- 
structing sewers  to  be  "equitably  and  ratably 
assessed,"  an  assessment  will  not  be  set  aside 
because  the  property  assessed  is  not  benefited 
by  the  sewer,  and  is  situated  at  some  distance 
therefrom.     Springfield  v.  Gay,   12  Allen,  612. 

An  assessment  for  construction  of  a  sewer 
is  to  be  made  upon  the  land  according  to  its 
value  exclusive  of  buildings,  and  the  relative 
benefit  which  each  estate  on  the  line  of  the 
sewer  may  receive  is  immaterial.  Snow  v. 
PItchburg,  136  Mass.  183. 

The  fact  that  in  making  an  assessment  on  a 
tract  of  land  for  the  construction  of  a  sewer 
the  commissioners  designated  It  as  the  south 
20  acres  in  the  snbdivlsion  of  a  certain  quarter 
section  does  not  imply  that  they  made  the  as- 
sessment at  a  certain  sum  per  acre  without  de- 
ducting the  streets  laid  out  therein,  but.  In  the 
absence  of  anything  to  show  the  contrary,   it 
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ton,  170  U,  S.  304,  42  L.  ed.  1047,  18  Sup. 
Ct  Rep.  617;  Paulsen  v.  Portland,  149  U. 
S.  30,  37  L.  ed.  637,  13  Sup.  Ct.  Rep.  750. 

O'Brien,  J.,  delivered  the  opinion  of  the 
court: 

The  order  from  which  this  appeal  was 
taken  dismissed  the  writ  of  certiorari  pro- 
cured by  the  relator  to  review  anassesBment 
for  a  locfiU  improvement,  and  the  order  also 
confirms  the  assessment.  The  assess- 
ment was  imposed  as  part  of  the  expense  of 
the  construction  of  a  sewer  in  the  city  of 
New  Rochelle,  in  a  street  in  front  of  the 
relator's  property.  It  appears  that,  prior 
to  the  incorporation  of  the  city  by  chapter 
128  of  the  Laws  of  1899,  the  then  village 
authorities  had  projected  and  mapped  out 
an  extensive  sewer  system,  under  chapter 
311  of  the  Laws  of  1888,  and  chapter  201 


of  the  Laws  of  1889,  and  other  statute-*. 
When  the  city  charter  went  into  effect  thi.-^ 
system  of  sewerage  had  been  nearly  com- 
pleted, an4  the  assessment  in  question  was 
made  under  the  provisions  of  the  city  char- 
ter. It  seems  to  be  admitted  that  the  sewer 
system  projected  and  planned  under  the 
village  government  was  authorized  by  law, 
and  that  the  scheme  for  the  imposition  of 
local  assessments  to  defray  a  poition  of  the 
expenses  was  entirely  valid.  What  the  re- 
lator claims  is  that  the  method  of  impos- 
ing local  assessments  prescribed  by  the  new 
charter,  under  which  the  assessment  in 
question  was  made,  violates  the  provision 
of  the  Constitution  which  forbids  the  tak- 
ing of  property  without  due  process  of  law. 
The  questions  arising  upon  this  appeal 
must  be  decided  upon  the  facts  as  they  ap- 
pear in  the  relator's  petition  for  the  writ^ 


will  be  presumed  that  the  benefits  to  the  land  | 
were  estimated  after  taking  such  streets  into 
consideration  and  without  regard  to  the  exact 
nnmber  of  acres  therein.     De  Koven   v.   Lalce 
View.  129  111.  399,  21  N.  E.  813. 

When  the  rule  of  assessment  for  the  con- 
struction of  a  permanent  public  Improvement, 
such  as  a  sewer,  is  according  to  benefits  con- 
ferred, the  foot  frontage  rule  is  the  most  equi- 
table to  be  devised,  since  every  portion  of  the 
abutting  property  has  the  equal  right  and  op- 
portunity to  use  the  sewer.  "I  can  conceive  of 
no  fairer  measure  of  benefits  held  out  to  the 
abutting  owners,  and  no  fairer  rule  by  which 
to  apportion  the  burden  of  construction."  Ith- 
aca V.  Babcock,  72  App.  Dlv.  260,  76  N.  Y. 
Supp.  49. 

An  assessment  on  abutting  lots  for  the  cost 
of  a  sewer  on  the  basis  of  frontage  will  be  up- 
held, in  the  absence  of  circumstances  of  the 
particular  case  showing  that  an  assessment  on 
that  basis  would  work  manifest  injustice. 
Pueblo  V.  Robinson,  12  Colo.  593,  21  Pac.  899. 
The  fact  that  commissioners,  in  assessing 
contiguous  lots  for  the  construction  of  a  sewer, 
assessed  against  each  lot  the  exact  cost  of  the 
improvement  in  front  of  the  same,  or  that  the 
same  is  in  exact  proportion  to  the  frontage, 
will  not,  of  itself,  vitiate  the  assessment,  if 
the  special  benefits  are  equal  to  the  cost  and  in 
proportion  to  the  frontage,  although  a  special 
assessment  made  on  the  basis  of  frontage 
alone,  and  without  regard  to  special  benefits, 
would  be  Invalid.  Walker  v.  Aurora,  140  111. 
402,  29  N.   E.  741. 

The  cost  of  constructing  a  sewer  may  be  as- 
sessed upon  abutting  property  according  to  the 
frontage  on  the  street,  without  regard  to  the 
actual  benefits  conferred  by  the  sewer  on  the 
lot  owners.  Rutherford  v.  Hamilton,  97  Mo. 
643,  11  S.  W.  249. 

It  is  competent  for  the  legislature  to  author- 
ize the  assessment  of  the  entire  cost  of  a  street 
improvement  upon  the  frontage,  provided  it 
does  not  exceed  the  benefits.  State,  Central  N. 
J.  Land  and  Improv.  Co.,  Prosecutor,  v.  Bay- 
onne,  56  N.  J.  L.  297,  28  Atl.  713. 

Assessing  the  cost  of  a  sewer  in  proportion 
to  the  frontage  of  the  lots  tributary  to  it  does 
not  necessarily  make  the  assessment  void.  De 
Witt  V.  Elizabeth,  56  N.  J.  L.  119,  27  Atl.  801. 
A  charter  provision  authorizing  the  property 
fronting  on  a  street  in  which  a  sewer  Is  laid 
to  be  assessed  $3.40  per  linear  foot  of  the  sew- 
er built,  the  tax  to  be  divided  between  the  prop- 
erty fronting  on  each  side  of  the  street,  there- 
by making  the  assessment  $1.70  per  foot  front, 
which  is  a  sum  not  exceeding  the  average  cost 
68  L.  R.  A. 


of  such  work,  is  not  unconstitutional  as  an  ar« 
bitrary  taking  of  property  without  due  process 
of  law.  People  ex  rel,  Scott  v.  Pitt,  64  App. 
Div.  316,  72  N.  y.  Supp.  191. 

The  fact  that  the  commissioners,  in  their 
report  of  the  amount  of  assessments  levied 
against  the  contiguous  property  for  the  con- 
struction of  a  sewer,  gave  the  frontage  of  the 
lots  upon  the  street,  or  that  they  assessed 
f.gainst  each  lot  the  exact  cost  of  the  sewer  In 
front  of  the  same,  will  not,  of  itself,  vitiate  the 
assessment,  where  it  appears  that  they  deter- 
mined that  the  benefit  to  each  lot  was  equal  to 
the  cost  of  the  sewer  in  front  thereof,  although 
such  assessment  would  be  void  if  they  had  as- 
sessed the  cost  of  the  improvement  according 
to  the  frontage  without  finding  that  the  special 
benefits  are  In  that  proportion.  Springfield  v. 
Sale,  127  III.  .^59.  20  N.  B.  86. 

When  it  Is  within  the  judicial  discretion  of 
the  assessors  of  a  sewer  tax  to  adopt  the  foot- 
frontage  rule  of  apportionment,  the  most  that 
can  be  said  against  it  on  the  ground  tlmt  it 
worked  inequitably  in  some  cases  is  that  It  was 
an  error  of  Judgment.  Ithaca  v.  Babcock,  72 
App.  Div.  260,  76  N.  Y.  Supp.  49. 

No  fault  can  be  found  with  this  mode  of  as- 
sessment so  long  as  the  assessment  does  not 
exceed  the  benefit.  One  Illinois  case  has  held 
that  city  authorities  are  authorized,  under  the 
provisions  of  a  general  law  authorizing  them 
to  make  local  improvements  by  special  assess- 
ment, special  taxation,  or  general  taxation,  to 
levy  a  special  tax  upon  land  abutting  on  a 
street  for  the  construction  of  a  sewer,  based 
upon  the  frontage  plan,  although  such  plan 
may  result  in  taxing  such  lands  in  excess  of 
the  actual  benefits  thereto.  Payne  v.  South 
Sprlngflcld.  161  111.  285,  44  N.  B.  105. 

Of  course,  on  the  theory  that  the  landowner 
on  consenting  to  the  government  agrees  to  con- 
tribute to  the  expense  of  necessary  drainage, 
he  may  be  required  to  contribute  at  times  in 
excess  of  the  actual  benefit  returned  to  him 
through  the  particular  improvement,  his  rec- 
ompense being  made  to  him  in  the  advantages 
secured  by  the  general  operation  of  the  govern- 
ment. But  any  assessment  which  greatly  ex- 
ceeds the  visible  benefits  raises  a  strong  pre^ 
sumption  that  the  improvement  was  unneces- 
sary, or  that  the  burden  was  unjustly  distrib- 
uted. And  in  case  the  assessment  conflscates- 
the  property,  as  sometimes  happens,  there  Is  no 
excuse  which  can  be  considered  for  a  moment. 
Any  system  of  assessments  which  must  be  ad- 
justed by  human  agency  is  liable  to  work  in- 
justice in  individual  instances,  but  If  the  In* 
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and  the  return  thereto  by  the  municipal  au- 
thorities. It  appears  from  the  allegations 
of  the  petition  that  the  proceedings  for  the 
construction  of  the  sewer  in  question  could 
be  initiated  either  by  a  resolution  of  the 
common  council  or  of  the  city  board  of 
health.  The  board  of  health  passed  a  res- 
olution declaring  the  construction  of  the 
^wer  to  be  necessary  for  the  protection  of 
the  public  health,  and  transmitted  the  same 
to  the  common  councilj  and  the  latter  body 
thereupon  directed  the  construction  of  the 
9ewer.  In  the  conduct  of  the  proceedings 
resulting  in  the  assessment,  the  various 
provisions  of  the  charter  were  strictly  com- 
plied with;  and  the  assessment  is  assailed 
only  upon  one  ground,  and  that  is  that  the 
legislature  had  no  power,  under  the  Consti- 
tution,  to  enact  that  section  of  the  charter 
which    provides    for   the    assessment.    The 


provisions  of  the  section  of  the  charter 
which  it  is  contended  is  violative  of  the 
Constitution  are  as  follows:  "There  shall 
be  assessed  and  levied  bv  the  board  of 
sewer  commissioners  by  direct  tax  or  as- 
sessment on  the  property  located  or  front- 
ing on  the  street,  rosul,  lane,  of  alley, 
through  which  any  sewer  may  be  laid  or 
built,  or  on  property  draining  therein,  for 
each  linear  foot  of  sewers  built  within  said 
street,  road,  lane,  or  alley,  three  dollars 
and  forty  cents  per  linear  foot  of  sewers 
laid  or  built  imder  the  provisions  of  this 
article,  and  when  any  sewer  shall  be  com- 
pleted in  any  street,  road,  lane,  or  alley,, 
the  commissioners  may  levy  and  assess  such 
tax  on  the  property  thereon  fronting  as- 
aforesaid  or  draining  therein;  the  tax  to 
be  assessed  one  half  on  property  fronting  on 
each  side  of  such  streets,   roads,  lanes,  or 


joatice    Is    glaring^   or    widely    distributed    the 
courts  should  not  hesitate  to  afford  relief. 

An  assessment  according  to  frontage  may  be 
made  on  property  abutting  on  a  street  through 
which  a  culvert  is  constructed  to  carry  the 
water  of  a  stream  which  has  been  adopted  for 
drainage  purposes,  although  no  benefit  results 
to  the  property  assessed  because  it  does  not 
drain  Into  the  stream.  The  charge  is  a  tax  or 
assessment  which  the  city  is  empowered  to 
make.     Philadelphia  v.  Lips,  4  Phila.  150. 

Assessments  according  to  frontage  of  lots 
on  a  strip  of  private  land  taken  for  a  sewer 
Biay  be  so  grossly  disproportionate  to  the  ben- 
efit received  by  the  land  that  a  statute  author- 
izing them  is  unconstitutional.  Weed  v.  Bos- 
ton, 172  Mass.  28,  42  L.  R.  A.  642,  51  N.  E. 
204. 

A  Btatate  requiring  the  cost  of  a  sewer  to  be 
laid  upon  abutting  property  according  to  the 
lineal  measurement  of  the  property  upon  the 
newer  is  void  so  far  as  it  applies  to  property 
located  at  an  angle  in  the  sewer  so  that  it  is 
liable  to  assessment  for  both  its  width  and 
length,  w^here  it  receives  but  slight  additional 
benefit  from  the  turn  in  the  sewer.  Dexter  v. 
Boston,  176  Mass.  247,  57  N.  E.  379. 

A  sewer  tax  assessed  strictly  In  proportion 
to  the  frontage  on  a  street  raises  a  strong  in- 
ference that  the  requirement  of  the  ordinance 
rliat  the  assessment  be  in  proportion  to  the 
benefit  has  not  been  complied  with.  War- 
ren T.  Grand  Haven,  30  Mich.  24. 

A  sewer  tax  levied  according  to  a  percentage 
of  the  cost  of  construction  upon  the  lineal 
frontage  of  lots  past  which  it  runs  is  invalid, 
because,  regarded  as  an  ordinary  property  tax, 
it  conClcts  with  a  constitutional  requirement 
that  assessments  be  according  to  the  true  val- 
ne:  and  considered  as  a  special  assessment  it  is 
not  imposed  for  and  within  the  limits  of  special 
benefits  conferred  by  the  improvement.  State, 
Reynolds,  Prosecutor,  v.  Paterson,  48  N.  J.  L. 
435,  3  Atl.  896. 

An  assessment  according  to  frontage  for  the 
ronstmction  of  a  sewer  is  erroneous  where  the 
improvement  was  made  under  N.  Y.  Laws  1897, 
cliap.  414,  S  268,  providing  that  the  expense 
be  iqiportioned  In  proportion,  as  nearly  as  may 
be,  to  the  benefit  which  each  lot  will  derive 
therefrom.  Re  Klock,  30  App.  DiT.  24,  51  N. 
T.  Snpp.  897. 

Under  a  charter  of  a  municipality  requiring 
that  the  expense  of  constructing  a  sewer  be  as- 
sessed on  the  owners  of  property  specially 
benefited,  the  quantity  and  the  value  of  the 
land  owned  by  each  person,  together  with  the 
needs  of  the  property,  should  be  considered  in 
58  L.  K-  A. 


determining  the  amount  of  benefit  conferred  by 
the  improvement,  and  a  by-law  of  the  munici- 
pality providing  for  the  assessment  of  owners 
of  land  fronting  on  the  sewer  in  proportion  to 
the  number  of  feet  front  owned  by  each  is  not 
reasonable  or  fair,  and  will  not  be  followed  by 
the  court  In  reviewing  the  assessment.  Clapp 
v.  Hartford,  35  Conn.  66. 

The  law  requires  no  more  than  proximate 
equality  In  the  making  of  sewer  assessments. 
Grimmell  v.  Des  Moines,  57  Iowa,  144,  10  N. 
W.  330. 

W^ben  sewer  assessments  are  made  according 
to  the  foot-front  rule,  abutting  property  can- 
not be  assessed  for  a  greater  portion  of  the 
cost  of  the  sewer  than  its  frontage  upon  the 
improvement  bears  to  the  total  frontage  of  the 
lots  of  private  owners  thereon.  Scranton  v. 
Beckett,  17  Pa.  Super.  Ct.  296. 

Under  the  Illinois  Constitution  taxes  as- 
sessed for  drainage  purposes  must  be  equal  and 
uniform.  Such  a  tax  will  l>e  void  which  Is 
not  based  upon  the  respective  tracts  of  land 
assessed,  or  the  assessment  made  upon  each 
tract  only  to  the  extent  of  the  special  benefits 
conferred.     Lee  v.  Ruggles,  62  111.  427. 

A  sewer  assessment  is  not  invalid  because 
one  of  two  tracts  of  land  equally  distant  from 
the  sewer  is  assessed  much  higher  than  the 
other,  where  the  former  tract  is  situated  on 
the  more  desirable  street,  and  the  cost  of  con- 
structing laterals  ^herefrom  to  the  sewer  will 
be  much  less  than  in  the  case  of  the  second 
tract.  McKee  Land  &  Improv.  Co.  v.  Swike- 
hard,  23  Misc.  21,  51  N.  Y.  Supp.  399. 

That  assessors  in  imposing  a  sewer  assess- 
ment adopted  a  uniform  sum  per  foot  front  on 
ono  street  and  a  different  and  uniform  one  on 
other  streets  does  not  raise  a  presumption  that 
the  oflicers  failed  to  make  the  assessment  ac- 
cording to  the  ratio  of  benefit  which  in  their 
judgment  resulted  to  the  premises  assessed 
from  the  Improvement.  Denlse  v.  Falrport,  11 
Misc.  199.  32  N.  Y.  Supp.  97 ;  McKee  Land  & 
Improv.  Co.  v.  Williams,  63  App.  Div.  553,  71 
N.  Y.  Supp.  1141. 

A  scheme  for  the  assessment  of  the  cost  of 
a  trunk  sewer  is  not  unconstitutional  from  the 
fact  that  it  provides  for  the  assessment  upon 
property  abutting  on  the  sewer  to  the  full  ex- 
tent of  lieneflts  imparted  to  it,  and  the  re- 
mainder upon  property  on  laterals,  so  that  the 
assessment  of  the  property  on  the  sewer  may 
be  greater  in  proportion  than  that  upon  the 
laterals.  State,  Central  N.  J.  Land  &  Improv. 
Co.,  Prosecutor,  v.  Bayonne,  66  N.  J.  L.  297,  28 
Atl.  713. 

In  assessing  the  cost  of  a  sewer,  one  section 
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alleys,  {jer  linear  foot  of  said  frontage,  or 
on  property  draining  therein:  exempting 
from  such  "tax  or  assessment  property  so 
situated  that  it  cannot  connect  with  or  use 
the  sewers  for  any  of  the  ])ur poses  for 
which  said  sewers  were  built."  It  is  con- 
tended that  the  legislature  had  no  power 
to  provide  for  the  assessment  upon  the 
plaintiff's  property  of  a  fixed  sum,  based 
upon  each  linear  foot  of  sewer  built  in  the 
street  in  front  of  his  premises,  without  any 
opportunity  to  be  heard  w4th  respect  to  the 
benefits  to'  his  property  arising  from  the 
•construction  of  the  sewer,  or  the  justice  and 
•equity  of  the  burden  imposed.  Section  210 
of  the  charter  provides  for  a  hearing  of  the 
property  owners,  in  the  following  terms: 
•*0n  the  completion  by  the  commission  of 
any  area  of  assessment,  and  the  assessment 
thereof,  the  said  commissioners  shall  des- 


ignate by  advertisement  once  in  the  oiciil 
newspapers  published   in  said  citr  a  time 
and    place    where    the    said   commissioner^ 
mil  meet  and  hear  all  persons  appeftriog  be- 
fore   them    who    conceive    themselves  ag 
grieved  in  relation  to  said  assessment,  and 
after  such  hearing  the  said  commissioners 
shall  make  such  corrections  in  the  afsess- 
ment  roll  as  will,  in  their  judgment,  render 
i  the   said   assessment   roll   just  and  equita- 
j  ble."     The   statute,   in  terms,  provides  lor 
I  a  fixed  sum  per  linear  foot  as  the  basis  of 
I  the  assessment ;  that  is  to  say,  $3.40  upoi. 
I  the    property    on    botli    sides   of  the  street 
I  through    which    the    sewer    is    to  be  can- 
I  structed.     Jn    this    case    the  relator's  lanu 
was  situated  on  one  side  of  the  street,  aiu 
'  hence  the  assessment  upon  him  was  at  tih* 
rate   of  $1.70  per  linear  foot.    It  appenr- 
I  that  the  total  cost  of  the  sewer  in  front  of 


of  which  was  excavated  through  rock,  the  cost 
of  the  rock  excavation  should  not  be  assessed 
upon  the  property  between  the  rock  and  the 
outlet  to  the  same  extent  as  upon  that  above 
the  rock.  Vreeland  v.  Bayonne,  58  N.  J.  L. 
126,  32  Atl.  68. 

Under  a  clause  in  the  drainage  laws  provid- 
ing that  in  no  case  shall  any  tract  of  land  be 
assessed  in  a  greater  amount  than  Its  propor- 
tionate share  of  the  expense  of  constructing  a 
drain,  It  Is  error  to  assess  the  whole  of  the  ex- 
pense of  making  a  drain  and  the  cost  of  the 
proceeding  upon  one  tract  of  land,  leavinip  an- 
other benefited  by  such  drain  not  charged  with 
Its  proportionate  share.  Gllkerson  v.  Scott, 
76  111.  509. 

A  municipal  corporation,  having  statutory 
authority  to  construct  sewers  by  special  assess- 
ment, may  prescribe  the  rule  of  apportionment 
thereof  having  reference  to  the  special  bene- 
fits accruing  to  the  abutting  property  by  reason 
of  the  Improvement,  so  as  to  secure  an  assess- 
ment In  proportion  to  those  benefits,  as  nearly 
as  practicable.  Pueblo  v.  Robinson,  12  Colo. 
593,  21  Pac.  899. 

A  statutory  provision  that  assessments  im- 
posed upon  reclaimed  swamp  land  shall  be  In  a 
sum  proportionate  to  the  whole  expense  and  to 
the  benefit  which  will  result  therefrom  seems 
to  require  an  apportionment  according  to  bene- 
fits, but  if  not,  a  question  of  constitutional 
law  arisicg  under  the  state  Constitution  Is  pre- 
sented, concerning  which  the  decisions  of  the 
supreme  court  of  the  state  are  conclusive  upon 
the  circuit  court.  Reclamation  Dist.  No.  108 
V.  Hagar,  6  Sawy.  567,  4  Fed.  366. 

Failure  to  assess  ali  the  lands  that  should 
be  assessed  for  the  construction  of  a  drain  ren- 
ders such  assessment  invalid.  Nevlns  &  O.  C. 
Twp.   Draining   Co.   v.    Alklre,   36   Ind.    189. 

A  sewer  assessment  list  will  be  returned  to 
the  board  of  assessors  for  reapportionment 
when  the  statute  requires  it  to  be  imposed  In 
proportion  to  the  advantage  which  each  owner 
shall  be  deemed  to  acquire,  where  the  peti- 
tioner's assessment  is  nine  times  greater  than 
that  of  adjoining  property  similarly  situated 
and  even  more  valuable.  Re  Munn,  49  App. 
Div.  232,  63  X.  Y.  Supp.  22. 

An  act  limiting  a  sewer  tax  to  holders  of 
real  estate  worth  at  least  $100  Is  in  conflict 
with  a  constitutional  provision  requiring  prop- 
erty to  be  assessed  for  taxes  under  general 
laws  and  by  uniform  rules  according  to  Its 
true  value ;  but  one  complaining  of  such  an  as- 
sessment, who  is  liable  at  all.  Is  not  entitled  to 
have  it  wholly  vacated,  but  only  to  have  It  re- 
ferred back  for  correction  according  to  constl- 
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tiitionnl  principles.  State,  Auryanses,  Pros- 
oil  tor,  V.  Harkf?nsack  Improv.  Commissioo,  4.' 
N.  J.  L.  113. 

VI.  Public    liability. 

While  drainage  Is  not  generally  done  at  tb' 
expense  of  the  state,  there  is  no  doubt  that.  It 
the  absence  of  a  constitutional  prohibition  cf 
engaging  Ia  local  improvements,  it  may  be  doo^ 
by  general  taxation,  or  the  expense  may  !»  In 
posed  on  such  subdivision  of  the  state  as  tlK 
legislature  designates. 

To  drain  a  large  tract  of  land,  and  render  if 

fit   for   habitation  and  use,  and  facilitate  tlh 

Interchange  of   communication  across  it,  is  i> 

proper  use   for   the  exercise  of   the  power  of 

taxation.     Tide- Water  Co.  v.  Coster,  18  N.  J 

I  Eq.  518.  90  Am.  Dec.  634. 

I      The  discretion   vested  in  the  commissioners 

i  of  sewers  must  be  legally  exercised,  and  tbej 

I  cannot  levy  an  assessment  on  an  entire  tovtL 

and  commit  one  inhabitant  for  nonpayment  bit 

they    must    apportion   the   assessment  betwees 

the  several  Inhabitants.     Hetley  v.  Boyer,  Cro. 

Jac.  336. 

The  laying  out  of  drains  Is  commonly  a  nat- 
ter of  neighborhood  necessity  affecting  small 
bodies  of  land,  and  the  taxes  laid  are  local  as- 
sessments which  cannot,  under  the  Mlcblfraa 
statute,  become  a  general  charge.  Dawson  v. 
Aurellus  Twp.  49  Mich.  479.  13  N.  W.  824. 

A  city  council  can  impose  a  general  tax  for 
the  construction,  of  a  sewer  necessarilj  R" 
quired  for  the  health  of  the  inhabitants  of  tbe 
city,  and  where  the  same  does  not  border  con- 
tinuously on  any  street  or  streets,  bat  much 
of  it  runs  through  an  open  common,  and  tb? 
abutting  property  owners  cannot  be  made  lU 
ble  therefor  because  the  expense  would  excMJ 
the  value  of  their  property,  by  virtue  of  a 
provision  in  its  charter  authorising  the  assff^ 
ment  and  collection  of  a  general  tax  upon  al!  | 
the  taxable  property  of  such  city,  for  the  coo- 
structlon  of  sewers  for  the  preservation  of  tb^ 
public  health,  provided  such  taxation  i«  flrs-* 
approved  by  a  majority  of  the  voters  of  wet 
city  at  a  general  election.  Byrne  v.  CoTingtoo. 
15  Ky.  L.  Rep.  33,  21  S.  W.  1050. 

Local  assessments  for  the  purpose  of  cos- 
Rtructlng  a  public  ditch  are  not  "taxes"  wlthH 
the  meaning  of  a  constitutional  provision  that 
"the  general  assembly  may  delegate  the  taxiitf 
power,  with  the  necessary  restrictlona  to  tl» 
state's  subordinate  political  and  munfrlpal  ^|^ 
po rations,  to  the  extent  of  providing  for  tbw] 
existence,  maintenance,  and  well-being,  bat  bJ 
further.'*  Cribbs  v.  Benedict,  64  Ark.  555.  *» 
S.  W.  707. 
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the  relator's  premises  was  $4,087.20,  and  the  i 
aaaessment  imposed  was  $570, — about  14  ' 
per  cent  of  the  actual  cost.  i 

It  is  doubtless  true  that,  while  the  char-  | 
ler  provides  for  a  hearing  of  the  property  | 
owner  before  he  is  required  to  pay  the  tax,  | 
the  local   authorities   are   not   required   or  | 
empowered  to  change  the  basis  of  the  as-  ' 
sessment    (that    is    to    say,    they    have    no 
power  to  make  it  less  than  $1.70  per  linear  | 
foot),  and  the  question  is  whether  a  stat- 
ute  imposing   a    local    assessment    in    this 
manner  to  defray  a  portion  of  the  expense 
of  a  public  sewer  is  a  valid  exercise  of  leg- 
islative  power.     The   whole  controversy  re- 
solves   itself   into  an   inquiry   with   respect 
to  the  power  of  the  legislature,  when  enact- 
ing a  city  charter,  to  provide  for  imposing 
assessments  for  local   improvements  to  de- 
fray  a   portion   of  the  cost  upon  property 


situated  upon  the  street,  in  and  upon  which 
the  improvement  is  made,  according  to  tlu> 
frontage  or  width  of  the  several  lots  or  par- 
eels  of  land.  The  power  of  tlie  legislature 
to  impose  tlie  entire  cost  of  the  improve- 
ment, whatever  it  may  be, — whether  regu- 
lating, grading,  or  paving  the  street  itself, 
or  the  construction  of  a  sewer  tlierein, — 
upon  some  rule  or  principle  of  apportion- 
ment prescrit>ed  in  the  statute,  1  assume, 
cannot  be  doubted;  and  hence  the  power  to 
impose  some  portion  of  the  cost  upon  the 
local  property  owners  must  follow  as  a  nec- 
essary conclusion,  and,  unless  the  leffiala- 
ture  is  restricted  in  the  choice  of  meuiods, 
it  may  adopt  such  rule  or  principle  of  ap- 
portionment as  it  determines  to  be  just  and 
equitable.  It  may  select  as  the  basis  of 
the  rule  or  principle  of  apportionment  the 
assessed  value  of  the  several  lots,  the  act- 


Bat  since  the  passage  of  N.  Y.  Laws  1889,  I 
•chap.  186,  village  trustees  are  without  power  to  I 
construct  a  generul  system  of  sewers  at  the  ex-  i 
pense  of  the  village  at  large,  but  the  expense  j 
mutt  be  borne,  as  specified  by  the  act,  by  the  j 
lots  fronting  on  the  sewers,  except  so  far  as  I 
the  sewers  cross  or  run  along  village  property,  i 
and  such  sewers  can  only  be  constructed  on  the  I 
petition  of  a  majority  of  the  property  owners 
as  prescribed  by  the  act.  Bacon  v.  Nanny,  28 
N.  Y.  S.  R.  391.  7  N.  Y.  Supp.  804. 

In  accordance  with  this  rule,  a  drainage  dis- 
trict which  connects  its  ditch  with  the  ditch  of 
a  lower  district  Is  liable  to  the  lower  district 
for  assessments  to  the  same  extent  as  a  private 
landowner  who  connects  his  land  with  such 
ditch.  Young  America  Dlst.  No.  1  Drainage 
V.  Sbllob  Plat.  No.  7  Drainage,  91  111.  App.  241. 

So,  where  the  drainage  of  swampy  or  marshy 
ground  will  improve  a  highway  over  the  same, 
aad    the    public   will    be    benefited    thereby,    a , 
drainage  district   Including  such  highway  will  I 
be  doing  that  which  It  was  the  duty  of   the  j 
highway  district  to  do,  and  it  Imposes  no  bur-  | 
den  upon   the  latter  that  it  shall  be  required 
to  contribute.  In  proportion  to  the  benefit  thus ! 
received,    towards   the   cost   of   such   drainage. 
Colfax  Highway  Comrs.  v.  East  Lake  Fork  Spe- 
cial Drainage  Dlst.  127  111.  581,  21  N.  E.  206. 

Under  the  drainage  laws  of  Illinois,  the ' 
drainage  commissioners  may  assess  the  public ' 
highways  in  their  district  such  sums  as  they 
will  be  benefited,  in  proportion  to  the  benefits 
to  the  other  lands,  and  may  recover  judgments 
npon  such  assessments  in  an  action  of  debt 
against  the  highway  commissioners  of  the  town 
in  which  such  road  may  lie.     Ihid, 

Townships  may  be  assessed  under  the  Indi- 
ana drainage  act  for  benefits  to  highways  by 
tlie  construction  of  a  public  ditch.  Grimes  v. 
Coe,  102  Ind.  406,  1  N.  E.  735 :  Young  v.  Wells, 
97  Ind.  410. 

A  township  may  be  assessed  for  benefits  con- 
ferred to  a  highway  by  the  construction  of  a 
ditch,  and  such  an  assessment,  when  confirmed 
by  a  judgment  of  the  court  In  the  ditch  proceed- 
ings, is  enforceable  by  mandate  without  ah  or- 
der of  payment  from  the  commissioner  of  the 
roads.  State  ex  rel:  Horrall  v.  Thompson,  109 
Ind.  533,  10  N.  E.  305. 

The  cost  of  constructing  and  maintaining 
bridges  across  open  ditches  established  or  be- 
longing to  a  drainage  district,  whether  within 
the  district  or  ontslde,  as  necessary  outlets,  is, 
Is  Illinois,  by  statute,  made  a  charge  upon 
flocb  divtrlcts.  to  be  paid  for  out  of  the  dis- 
trict funds  as  a  part  of  the  cost  of  the  ditches. 
58  L.  R.  A. 


Union  Drainage  Dlst.  v.  O'Reilly,  132  111.  631. 
24  N.  K.  42G,  Affirming  34  111.  App.  298. 

Hbpfnkb  v.  Cahs  and  Morgan  Counties  Is 
In  accordance  with  this  rule  in  requiring  the 
counties  to  restore  a  bridge  removed  by  the 
drainage  commissioners. 

But  in  Indiana  a  drainage  commissioner  can- 
not, by  mandamus,  compel  the  board  of  county 
commissioners  or  township  trustees  to  remove 
bridges  over  a  stream  in  order  that  a  con- 
tractor may  use  his  dredging  boat  on  such 
stream  in  constructing  a  drain,  in  the  absence 
of  any  statutory  authority  requiring  them  to 
do  so.  State  ex  rel.  Fadley  v.  Henry  County, 
137  Ind.  96,  60  N.  E.  939. 

And  in  New  York  It  Is  the  duty  of  commis- 
sioners acting  under  the  drainage  act,  who,  in 
the  course  of  the  work,  have  carried  a  ditch  or 
channel  across  a  highway,  to  restore  the  high- 
way to  its  former  state  of  usefulness  by  the 
erection  of  a  suitable  bridge.  Conewango  v. 
Shaw,  48  N.  Y.  Supp.  1. 

A  turnpike,  being  the  private  property  of  .i 
turnpike  company.  Is  subject  to  an  assessment 
of  benefits  for  the  construction  of  a  ditch,  es- 
tablished under  the  law,  the  same  as  other 
private  property.  Indianapolis  &  C.  Gravel 
Road  Co.  V.  Christian,  93  Ind.  360. 

VII.  Assessment  runs  with  the  land. 

Assessments  for  sewers  may  be  levied  upon 
the  land,  and  not  upon  the  occupant.  In  the  ab- 
sence of  a  statute  to  the  contrary.  Level  of 
Hull  Case.  2  Strange,  1127. 

An  assessment  upon  land  for  the  cost  of  a 
drainage  ditch  Is  strictly  in  rem,  and  does  not 
render  the  landowner  personally  liable  there- 
for. KlUIam  V.  Andrews,  130  Ind.  579,  30  N. 
13.  700. 

A  mortgagee  takes  his  mortgage  on  a  city  or 
town  lot  subject  to  the  power  of  the  city  or 
town  to  require  such  lot  to  bear  Its  proportion 
of  the  expense  of  constructing  a  sewer  in  the 
street  on  which  such  lot  fronts,  and  a  lien  for 
an  assessment  therefor  will  take  priority  over 
the  mortgage.  Dressman  v.  Simonin,  104  Ey. 
C93,  47  S.  W.  767. 

It  is  the  land,  and  not  the  owner,  that  is  as- 
sessed under  a  drainage  act ;  hence,  a  pur- 
chaser of  land  assessed  to  a  former  owner, 
whose  title  was  devested  by  mortgage  fore- 
closure before  the  levy.  Is  entitled  to  no  relief 
on  that  ground.  Re  Pequest  River,  42  N.  J.  L 
553. 

A  landowner  Is  not  liable  in  assumpsit  for 
the  cost  of  the  construction  of  a  ditch  over  his 
land  established  under  a  statute,  in  pursuance 
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ual  benefits  to  be  derived  from  the  improve- 
ment, a  fixed  percentage  of  the  cost  of  the 
work,  or  a  fixed  sum  per  linear  foot  of  the 
frontage  of  the  parcels  of  property  af- 
fected by  the  improvement.  In  this  case 
it  adopted  the  principle  that  $1.70  of  the 
actual  cost  of  a  linear  foot  of  the  sewer  in 
front  of  each  lot,  on  each  side  of  the  street, 
should  be  charged  upon  the  abutting  prop- 
erty according  to  frontage.  If  it  had  de- 
clared that  the  property  should  pay  14  per 
cent  of  the  cost  of  the  work  in  front  of  the 
lot,  it  would  amount  to  practically  the 
same  thing,  and  that  principle  would  then 
form  the  basis  for  ascertaining  the  amount 
of  the  contribution  which  each  property 
owner  was  required  to  pay  toward  the  ex- 
pense of  the  improvement.  If  the  same 
person  happened  to  own  the  property  on  both 
sides  of  tne  street,  of  course  the  amount  of 


his  contribution  would  be  double,  and  he 
would  then  be  required  to  pay  $3.40  per 
linear  foot  as  his  share  or  contribution  to 
the  cost.  The  real  question  involved  in 
this  appeal  is  whether  the  legislature  had 
power  to  adopt  this  principle  of  apportion- 
ment as  a  just  and  equitable  one,  or  was  re- 
stricted to  some  other  rule  or  principle. 

The  taxing  power  is  one  of  the  attributes- 
or  incidents  of  sovereignty.  It  is  and  must, 
be  inherent  in  every  form  of  govemnment,. 
and  it  could  be  exercised  even  with  us,  al- 
though the  Constitution  was  entirely  si- 
lent on  the  subject.  Indeed,  the  only  prac- 
tical restrictions  placed  by  the  Constitu- 
tion upon  the  exercise  of  the  power  relate- 
to  the  observance  of  certain  parliamentary 
forms  in  the  enactment  of  bills  providing- 
for  tlie  imposition  of  taxes.  The  necessity 
for  the  exercise  of  the  power  rests  wholly^ 


of  which  the  assessment  of  benefits  and  dam- 
ages to  such  land  was  made,  in  the  absence  of 
averments  in  the  complaint  that  he  either  re- 
quested the  work  done  or  protu'.sed  to  pay  tcr 
it.     Bogart  V.  Castor,  S7  iLd.  244. 

Under  a  statute  aiilhoDzlog  the  common 
conncil  to  assess  the  expenses  of  making  a  sew- 
er upon  any  person  or  persons  who  are  or  may 
be,  in  its  opinion,  in  any  manner  benefited 
thereby,  the  assessment  is  not  Invalid  l>ecause 
made  against  only  one  of  two  Joint  owners  of 
the  property  benpfited.  Cone  v.  Hartford,  28 
Conn.  363. 

That  provision  in  the  drainage  !aws  of  Illi- 
nois giving  a  lien  for  assessments  for  improve- 
ments in  drainage  districts  superior  to  the 
liens  of  existing  encumbrances  is  not  unconsti- 
tutional as  violating  the  obligation  of  contracts, 
or  devesting  vested  rights.  Wabash  Eastern 
R.  Co.  V.  Kast  Lake  Fork  Special  Drainage 
Dist.  134  III.  3S4,  10  L.  R.  A.  285,  25  N.  E. 
781. 

The  power  of  drainage  districts  to  levy  spe- 
cial assessments,  conferred  by  statute,  is  an 
exercise  of  the  taxing  power,  and  the  lien  given 
by  such  statute  on  the  real  estate  assessed  is 
the  same  as  that  given  in  cases  of  genera] 
taxes,  and  such  lien  is  therefore  superior  to  all 
other  existing  liens  or  claims  against  the  prop- 
erty.    Ihid. 

A  lien  for  a  drainage  ditch  cannot  be  given 
a  retroactive  effect  from  the  time  of  the  ap- 
proval of  the  assessment  to  that  of  the  filing 
of  the  petition,  so  as  to  cut  out  a  mortgage  ex- 
ecuted in  the  Interim  upon  the  property  to  one 
who  was  not  a  party  to  the  drainage  proceed- 
ing, and  had  no  notice  whatever  of  them.  Cook 
V.  State  use  of  Whitten,  101  Ind.  446. 

A  purchaser  of  land,  during  the  pendency  of 
a  petition  for  drainage  from  a  grantor  who  is 
named  in  the  petition  and  has  notice  thereof, 
Is  l>onnd  by  the  proceeding?  to  the  same  extent 
as  though  he  had  held  the  legal  title  when  the 
petition  was  filed,  and  had  been  named  therein 
and  notified,  under  a  statute  making  such  an 
assessment  a  lien  from  the  date  of  the  filing  of 
the  petition.  Chaney  v.  Stote  ex  rel.  Ely,  118 
Ind.  494,  21  N.  E.  4o. 

But  the  lien  on  land  of  a  public  ditch  assess- 
ment is  not  binding  on  the  mortgagee  in  a 
prior  mortgage  who  acquired  title  by  a  fore- 
closure thereof  after  the  ditch  lien  attached, 
in  the  absence  of  any  provision  in  the  drainage 
law  under  which  the  ditch  was  established 
making  the  assessment  superior  to  pre-existing 
encumbrances.  State  ex  rel.  Vawter  v.  Love- 
less, 133  Ind.  600,  33  N.  E.  622. 

And  a  purchaser  of  property  without  notice 
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of  an  unrecorded  agreement  signed  by  the  prior 
owner  thereof  to  pay,  in  case  he  should  make- 
use  thereof,  his  proportion  of  the  cost  of  a 
sewer  constructed  in  the  street  by  another 
landowner  under  authority  from  the  munici- 
pality, and  which  by  the  terms  of  such  au- 
thority became  the  property  of  the  city  and 
part  of  its  sewerage  system  on  completion.  Is. 
not  bound  thereby,  and  is  not  liable  for  sucb 
proportionate  payment  where  he  taps  sucb 
sewer  under  permit  from  the  city  authorities. 
Kilgour  V.  Groeschen,  7  Ohio  N.  P.  312. 

The  laying  of  a  public  sewer  Is  a  permanent 
improvement  to  abutting  property,  and,  as  it 
will  principally  benefit  a  remainderman  after 
the  termination  of  the  life  estate  under  which 
the  property  is  held  by  a  widow,  the  expense 
of  the  improvement  is  equitably  borne  by  the- 
remainderman.  Tragbar's  Estate,  12  Pa.  Co. 
Ct.  63.">. 

When  a  drain  is  put  in  for  the  first  time  bj 
order  of  the  municipality,  and  in  the  event  of 
noncompliance  it   would   have  been   put  in   at 
public    expense    and    the   property   encumberetf 
with  a  lien,  the  expense  is  properly  a  charge- 
against  the  remainderman,  rather  than  against 
the   widow   occupying   the   premises  as  a    life 
tenant.     Bradley's  Instate,  14  Pa.  Co.  Ct.  672. 
A  sewer  assessment  chargeable  to  the  owner 
i  or  the  person  who  may  occupy  the  premises  i» 
I  not  binding  upon  a  tenant  w*ho  comes  in  pos- 
,  session    after   the   confirmation   of   the  assess- 
I  ment,  which  specifies  another  person  as  occu- 
I  pant.     Wetmore   v.  Campbell,  2   Sandf.  341. 
I      The  lessee  of  a  railrood  is  not  liable  for  a 
j  ditch   assessment,   but  only   the   railroad   com- 
pany actually  owning  the  road.     Baltimore  &; 
I  O.  II.  Co.  V.  Pausch,  7  Ohio  X.  P.  624. 

I  VIII.  Exempiions. 

j  In  order  to  render  the  landowner  liable  for 
I  any  assessment,  the  provisions  of  the  law  au- 

thoriziug  it  must  be  complied  with. 

Abutting  property  is  not  subject  to  lien  for 

a  sewer  constructed  in  a  private  alley  against 

the     protest     of     the    owner.     Harrisburg     v. 

Brightblll,  6  Pa.  Dist.  R.  438. 
I  A  special  assessment  of  a  municipal  corpora- 
i  tion  upon  land  for  the  construction  of  a  sew- 
I  er  is  void  where  such  land  lies  in  a  different 
'  drainage  district  from  the  one  in  which  the 
I  proposed  sewer  will  run,  and  which  will  be  or 
!  no  benefit  thereto.  Chicogo  v.  Adcock,  168  111. 
I  221,  48  N.  E.  155. 

I  But  lands  in  an  incorporated  village  may  be 
j  assessed    by    the    trustees   of    a    township    in 

which  the  village  Is  situated,  for  the  cost  or 
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in  the  discretion  of  the  legislature,  and 
that  discretion  extends  to  the  selection  of 
the  subjects  of  taxation  or  the  things  to  be 
ta^ed,  whether  it  he  persons  or  property, 
business  or  vocations.  The  fiat  of  the  leg- 
islature must  be  expressed  in  the  form  of 
a  law  to  be  executed  according  to  its  tdrms, 
and  in  compliance  with  certain  established 
principles  designed  to  secure  the  citizen 
against  all  oppressive  and  arbitrary  exac- 
tions. The  principle  that  the  citizen  cannot 
be  deprived  of  his  property  without  due 
process  of  law  is  applicaole  to  all  law9  for 
imposing  taxes;  but  only  to  this  extent  and 
in  this  sense, — that  before  he  is  required  to 
pay  the  tax  or  assessment,  or  before  it  shall 
be  deemed  to  be  conclusively  established 
against  him,  he  shall  have  notice  of  the  pro- 
^-eeding",  and  an  opportunity  to  be  heard 
before   some  board  or  official   body  compe- 


tent to  review  the  proceedings,  or  to  re- 
dress any  just  grievance  that  he  may  have 
upon  the  facts.  But  the  rule  or  principle 
of  apportionment  is  a  question  that  rest? 
wholly  with  the  legislature  when  enacting 
a  law,  and  the  citizen  has  no  absolute  right 
to  a  hearing  upon  that  Question,  any  more 
than  he  is  entitled  to  be  heard  upon  the  se- 
lection by  the  legislature  of  the  subjects  of 
taxation.  In  the  enactment  of  the  law  he 
is  represented,  and  while  it  may  be  usual 
and  proper  for  a  lawmaking  body  to  hear 
arguments  as  to  measures  of  taxation,  pro 
and  con,  through  committees  or  otherwise, 
such  hearing  cannot  be  demanded  as  a  legal 
right.  The  legislature  of  this  state  has 
from  time  immemorial  enacted  bills  at 
each  session  providing  for  the  imposition 
of  the  annual  taxes  upon  the  principle  that 
each  $100  of  property  should  contribute  a 


cleaniDK  and  widening  a  ditch  within  the  town- 
chip  but  ontside  of  the  village  limits,  under  a 
statute  authorizing  the  township  trustees  to 
ctDostruct,  clean,  and  widen  "any  ditch,  drain, 
or  water  course  within  such  township,"  and 
impose  the  cost  on  adjacent  lands,  when  the 
lands,  thongh  within  the  village,  are  adjacent 
to.  and  benefited  bj,  the  ditch.  Kent  v.  Per- 
kins,  36  Ohio  St.  639. 

The  assessment  of  the  expense  of  construct- 
ing: a  drain  upon  other  landowners  being  bene- 
fited thereby,  as  well  as  upon  the  petitioner, 
for  which  provision  Is  made  by  N.  Y.  Laws 
lSd5,  chap.  384,  permitting  the  owner  of  agri- 
cultural lands  to  institute  proceedings  for  the 
drainage  of  such  lands  or  the  protection  there- 
of from  overflow  by  ihe  construction  of  drains 
or  dikes  upon  the  lands  of  other  persons,  is 
not  anthorlzed  by  N.  Y.  Const,  art.  1,  f  7,  pro- 
viding for  the  passage  of  general  laws  for  the 
construction  of  such  drains  and  dikes,  since  the 
Constitution  contemplates  that  the  expense 
shall  be  borne  by  the  petitioner.  Re  Tuthlll, 
163  N.  T.  133,  49  L.  K.  A.  781,  57  N.  E.  303. 

After  a  sewer  assessment  has  been  set  aside 
cs  illegal  and  void,  the  city  Is  not  entitled  to 
recover  In  assumpsit  from  a  property  owner 
snch  amount  as  the  court  may  determine  that 
he  ought  to  pay,  since  the  special  share  of  a 
public  bardon  which  each  porson  ought  to  con- 
Tribnte  must  be  determined  by  some  form  of 
assessment  on  a  uniform  basis.  Manistee  v. 
Ilariey.  79  Mich.  238.  44  N.  E.  603. 

But  It  has  l>een  held  that  where  a  municl- 
pslity  constructed  a  system  of  sewers  with  a 
view  to  assessing  the  cost  thereof  equally  upon 
all  the  abutting  property,  and  did  so  assess, 
but  a  portion  of  the  abutting  property  owners 
S'jccessfully  resisted  the  payment  thereof  on 
The  ground  of  frand  by  the  contractor,  and  the 
city  was  adjudged  to  pay  the  balance  of  the 
contract  price,  a  rule  of  the  municipality  re- 
q:]iring  those  abutting  property  owners  who 
bad  not  already  paid  to  pay  their  proportion 
of  the  cost  of  such  system  of  sewers  before  be- 
ing allowed  to  use  the  same  is  not  Inconsistent 
with  the  Judgment  that  the  assessments  for  the 
construction  of  the  sewers  In  question  were 
Told,  and  Is  not  unreasonable.  Hermann  v. 
State  ex  rel.  Cooper,  54  Ohio  St.  506,  32  L.  R. 
A.  734,  43  N.  E.  900. 

So,  purchasers  of  houses  constructed  with  a 
private  drain  In  a  private  way  may  become  Ila- 
t>te  for  assessments  for  the  cost  of  the  sewer, 
when  I  be  way  is  opened  as  a  public  one,  and 
the  municipality  acquires  title  to  the  drain 
from  Its  former  owner,  and  makes  it  part  of  its 
«ewer  system,  unless  they  have  obtained  the 
h%  L.  R.  A. 


right  to  maintain  the  drains  free  of  expense 
from  the  owner  of  the  private  drain.  Slocom 
V.  Brookline,  163  Mass.  23,  30  N.  E.  351. 

In  the  absence  of  statute  conferring  the  au- 
thority upon  the  city  to  tax  the  property  of 
the  state  situated  within  its  limts  for  the  con- 
struction of  a  sewer  in  the  neighborhood  of  the 
property,  no  such  authority  exists.  Polk  Coun- 
ty Sav.  Bank  v.  State,  69  Iowa,  24,  28  N.  W. 
416. 

A  municipal  assessment  for  sewer  benefits  Is 
not  within  a  constitutional  exemption  from 
"taxation."  Harrisburg  v.  St.  Paul's  Church, 
5  Pa.  Dist.  R.  351. 

Church  property,  exempt  from  state  and 
county  taxation  and  never  having  been  valued 
and  assessed  upon  the  state,  county,  or  city 
tax  duplicates,  is  not  liable  to  assessment  for 
benefits  conferred  by  the  consti-uctlon  by  a  mu- 
nicipal corporation  of  a  sewer,  where,  by  a  pro- 
viso in  the  act  authorizing  municipal  corpora- 
tions to  construct  sewers,  etc.,  by  special  as- 
sessments, they  are  prohibited  from  assessing 
an  amount  in  any  one  year  in  excess  of  10 
per  cent  of  the  value  of  any  lot  or  lands  as  the 
same  is  valued  and  assessed  upon  the  tax  du- 
plicate for  state  and  county  or  city  taxes,  and 
no  other  mode  is  provided  by  law  for  ascer- 
taining the  value  of  such  property.  First 
Presby.  Church  v.  Ft.  Wayne,  36  Ind.  338,  10 
Am.  Rep.  35. 

The  general  exemption  of  church  property 
from  taxation  does  not  exempt  it  from  assess- 
ment for  the  construction  of  a  sewer,  under  a 
statute  authorizing  a  special  tax  on  the  real 
estate  within  the  district  drained  to  be  "levied 
and  collected  as  other  city  taxes."  Lockwood 
v.   St.  liouls.  24  Mo.  20. 

A  building  and  grounds  used  for  religions 
purposes  is  not  exempt  from  liability  to  the 
levy  of  special  assessments  for  the  construction 
of  a  sewer  in  proportion  to  the  benefits  con- 
ferred thereby,  by  reason  of  its  constitutional 
exemption  from  taxation.  Such  an  assessment 
is  not  a  tax  within  the  meaning  of  the  exemp- 
tion. First  Presby.  Church  v.  Ft.  Wayne,  36 
Ind.  .338,  10  Am.  Rep.  35. 

A  sewer  assessment  is  not  a  tax  within  a 
constitutional  exemption  of  uchoolhouses  and 
grounds  from  taxation,  but  an  assessment  for 
local  benefits.  Re  Harding  Street  Sewer,  31 
Pittsb.  L.  J.  N.  S.  147. 

A  cemetery  company  and  Its  lot  owners,  ex- 
empted by  statute  from  taxation  except  for 
state  purposes,  are  not  liable  on  an  assessment 
for  a  sewer  located  in  the  adjoining  street. 
Olive  Cemetery  Co.  v.  Philadelphia,  93  Pa. 
129,   39  Am.  Rep.   732. 
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designated  fraction  of  a  cent  or  mill,  more 
or  less,  according  to  the  necessities  of  the 
•i^vernment,  as  the  sum  which  every  owner 
<>f  property  must  pay  in  order  to  defray 
the  expenses  and  charges  of  government. 
Before  the  tax  thus  imposed  becomes  con- 
clusive against  the  property  owner,  he  is 
entitled  to  a  hearing  upon  certain  ques- 
tions; that  is  to  say,  he  must  be  permitted 
at  some  stage  of  the  proceedings  to  show 
that  he  owns  no  property,  or,  if  he  does, 
that  it  is  valued  unequally  or  excessively, 
or  that  he  does  not  reside  within  the  dis- 
trict where  he  has  been  assessed,  and  per- 
haps other  matters  of  fact  which  may  go 
to  diminish  the  tax  or  to  avoid  it  altogether. 
But  he  is  not  entitled  to  be  heard  at  any 
stage  upon  the  justice  or  propriety  of  the 
] principle  upon  which  the  tax  is  to  be  ap- 
])ortioned;   that  is  to  say,  he  cannot  ques- 


tion the  justice  of  the  power  to  impose  the 
tax   for   1   mill,  or  a  fi'action  of  a  mill,  as 
the  case  may  be,  ux>on  each  $100  of  taxable 
property.      That    question    was    absolutely 
within  the  discretion  of  the  legislature,  and 
after  the  law  is  enacted  it  is  the  expression 
of  the  sovereign  will,  and  in  principle  very 
much   like   the    decree   which   we   are   told 
went  forth  from  Cesar  Augustus, — ^that  the 
whole    world    should    be    taxed.     It  differs 
from  it  only  in  this:  that  it  does  not  pro- 
ceed from  imperial  authority  wielded  by  a 
I  single  individual,  but  from  the  representa- 
I  tives  of  the  people  in  the  legislature,  to  be 
I  carried  into  effect  according  to  fixed  laws, 
:  and  in  compliance  with  established  princi- 
I  pies,  intended   to   secure    the    citizen    from 
I  unjust  or  unequal  exactions.     But  in  spite- 
;  of  all  the  precautions  that  the  wit  of  man 
'  has  ever  been  able  to  devise,  taxation  can- 


Where  the  charter  of  a  cemetery  corporation 
provides  that  "all  the  property  of  this  cor- 
poration .  .  .  shall  be  forever  exempt 
from  all  taxes  and  assessments,"  the  charter 
will  operate  to  exempt  the  property  from  sew- 
er assessments,  although  sewer  assessments  did 
not  exist  at  the  time  the  charter  was  granted, 
it  appearing  that  street  assessments,  which  are 
of  a  similar  nature,  were  well  known  at  the 
time  the  charter  was  granted.  Swan  Point 
Cemetery  v.  Tripp,  14  R.  I.  199. 

Land  used  by  a  railroad  corporation  for  a 
coal  and  ore  terminal  along  navigable  waters 
is  not  an  Integral  part  of  the  road  In  construct- 
ing Its  business  as  a  carrier,  and  Is  liable  to 
Assessment  for  sewer  Improvements  when,  by 
the  statutes,  only  the  "stfperstructure  of  the 
road  and  water  stations"  would  be  exempt. 
l»hlladelphia  v.  Philadelphia  &  R.  R.  Co.  177 
]»a.  292,  34  L.  R,  A.  564.  35  Atl.  610. 

The  easement  or  right  of  way  of  a  railroad 
company  may  be  assessed  for  the  construction 
<if  a  ditch  under  an  express  provision  of  the 
statute  making  them  subject  thereto.  Baltl- 
rnore  &  O.  &  C.  R.  Co.  v.  Ketrlng,  122  Ind.  5, 
23  N.  E.  527. 

Land  occupied  by  freight  yards  and  a  ijMick- 
age  freight  depot,  though  connected  with  the 
main  line  of  a  railroad,  are  not  so  Indispensa- 
bly necessary  to  the  enjoyment  of  the  franchise 
as  to  be  exempt  from  local  sewer  assessments. 
Philadelphia  use  of  McCann  v.  North  Pennsyl- 
vania R.  Co.  1  Pa.  Super.  Ct.  254. 

Land  owned  by  a  railroad  company,  across 
a  part  of  which  switching  tracks  are  laid  to 
connect  land  and  river  navigation,  does  not 
assume  the  character  of  "roadbed"  and  thus 
shield  the  whole  against  lien  and  sale  for  a 
sewer  improvement.  Philadelphia  use  of  Pugh 
V.  Philadelphia  &  R.  R.  Co.  1  Pa.  Super.  Ct. 
236,  Affirming  16  Pa.  Co.  Ct.  624. 

The  roadbed  of  a  railroad  company  Is  prop- 
erty subject  to  assessment  for  benefits  result- 
ing from  the  building  of  a  sewer.  State,  Pat- 
erson  &  H.  River  R.  Co.,  Prosecutor,  v.  Passaic, 
54  N.  J.  L.  340,  23  Atl.  945. 

Land  owned  by  a  railroad  company  may  be 
specially  benefited  by  the  construction  of  a 
sewer  in  an  adjoining  street,  so  as  to  be  assess- 
able for  the  expense  of  constructing  the  same, 
although  such  land  is  used  solely  for  the  pur- 
ix>8e  of  storing  freight  cars,  as  such  use  Is  not 
necessarily  permanent.  New  York,  N.  H.  &  H. 
R.  Co.  V.  New  BrlUln,  49  Conn.  40.  This  case 
is  distinguishable  from  others  in  which  the 
court  had  held  that  the  use  of  the  property 
was  such  that  precluded  it  from  receiving  any 
benefit  from  the  Improvement.  In  those  cases 
o8  L.  R.  A. 


the  special  use  to  which  the  property  was  de- 
voted had  been  made  practically  irrevocable  by 
expensive  buildings  or  structures  specially 
adapted  to  such  use,  while  in  this  case  the  ele- 
ment of  permanency  is  wholly  lacklnff,  and 
there  is  no  presumption  that  the  special  use 
will  not  be  changed. 

A  railroad  right  of  way,  although  located  In 
a  public  street,  Is  liable  to  special  assessment 
for  the  construction  of  a  sewer  therein,  and 
the  measure  of  benefits  thereto  Is  the  present 
increased  market  value  of  the  property  by  rea- 
son of  the  drainage,  but  Increased  revenues  to 
the  company  likely  to  result  by  the  building  np 
of  the  territory  thus  drained  cannot  be  taken 
iuto  consideration.  Rich  v.  Chicago,  152  III. 
18.  38  N.  E.  255. 

In  order  to  Justify  an  assessment  of  a  rail- 
road right  of  way  running  within  a  drainage 
district.  It  Is  not  necessary  that  the  track,  as 
well  as  the  right  of  way,  is  benefited  by  the 
drainage  of  the  district.  Danforth  Twp.  DIsL 
No.  3  Drainage  v.  Illinois  C.  R.  Co.  158  III. 
3r»a,  41  N.  E.  1073. 

A  statute  requiring  a  railroad  company  t(y 
make,  without  compensation,  the  necessary 
opening  through  Its  roadbed,  and  build  and 
maintain  a  suitable  culvert  for  the  accommoda- 
tion of  a  drain  crossing  its  right  of  way,  when 
notified  to  do  so  by  the  county  drain  commla- 
Rloner,  Ls  unconstitutional.  Chicago  &  G.  T. 
R.  Co.  V.  Chappell,  124  Mich.  72,  82  N.  W.  800. 

A  railroad  company  is  not  entitled  to  an  In- 
junction to  restrain  the  location  and  construc- 
tion of  a  ditch,  which  it  is  claimed  does  not 
benefit  It,  and  the  collection  of  an  assessment, 
a  large  proportion  of  which  is  apportioned  to 
It.  under  a  statute  authorizing  an  injunction 
in  case  of  gross  injustice,  where  It  appears 
that  the  road  Is  benefited  to  some  extent,  and 
that  much  of  the  necessity  for  and  very  much 
of  the  expense  of  the  Improvement  was  directly 
occasioned  by  the  obstruction  to  the  natural 
fiow  of  the  water  from  part  of  the  marsh  to  It& 
outlet  by  the  construction  of  Its  embankment 
across  the  marsh  with  only  a  small  culvert 
therein,  which  was  subsequently  closed  up. 
Cleveland,  C.  C  &  St.  L.  R.  Co.  v.  Logan  Coon- 
ty,  17  Ohio  C.  C.  436. 

A  promise  by  the  executive  board  of  a  city 
that  no  part  of  the  expense  of  constructing  a 
sewer,  except  a  nominal  sum,  shall  be  assessed 
against  certain  premises,  Is  IneflTectual  when 
such  a  promise  is  not  within  the  powers  con- 
ferred upon  the  board.  Hooker  v.  Rochester, 
30  N.   Y.   Supp.  297. 

Commissioners  appointed  to  assess  benefits 
for  the  construction  of  a  sewer  cannot 
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not  be  made  to  operate  equally  or  justly 
upon  every  individual.  Whatever  rule  or 
principle  is  adopted  for  the  distribution  of 
the  burden,  there  will  still  be  cases  where 
one  man  pays  more,  and  another  less,  than 
his  share.  No  principle  of  apportionment 
can  be  adopted  that  will  not  in  some  degree 
be  open  to  this  objection,  and  hence  a  rule 
or  basis  for  the  distribution  of  the  burden 
mast,  in  the  absence  of  some  constitutional 
restriction,  be  a  matter  of  legislative  dis- 
cretion. The  principles  that  apply  to  tax- 
ation for  general  purposes  apply  also  with 
equal  force  to  taxation  for  local  purposes 
or  local  improvements.  In  both  cases  the 
iMisis  of  the  apportionment  must  be  found 
in  the  law,  ana  when  expressed,  whatever 
the  principle  may  be, — whether  based  upon 
benefits,  the  value  of  property,  some  fixed 
percentage    of    cost  of    the  work,  or    upon 


I  frontage  measured  by  the  width  of  each  lot 
I  affected  by  the  improvement, — the  discre- 
tion of  the  legislature  in  adopting  the  prin- 
ciple is  conclusive  upon  the  courts,  the  local 
authorities,  and  the  property  owners. 
Hence  the  principle  adopted  in  this  case,, 
of  distributing  the  burden  according  to 
frontage,  at  a  fixed  sum  for  each  linear  foot 
of  sewer  constructed,  was  a  valid  exercise 
of  power,  not  prohibited  by  any  constitu- 
tional provision  or  any  legal  principle  ap- 
plicable to  taxation  for  local  improvements. 
Some  other  principle  might,  indeed,  operate^ 
more  fairly  upon  some  particular  individ- 
ual; but,  upon  the  whole,  the  rule  adopted 
by  the  legislature  in  the  charter  was,  per- 
haps, as  fair  as  any  other  that  could  be  de- 
viled. It  has  one  decided  merit,  that,  per- 
haps, any  other  rule  would  not  have;  ajnd 
that    is    that    every  property  owner  is    re- 


landowners  who,  under  the  statute  authorizing 
the  Improvement,  are  subject  to  assessment, 
\?here  the  trustees.  In  consideration  of  the  con- 
veyance of  the  right  of  way,  covenanted  that 
KQch  owners  should  not  be  liable  to  assessment, 
Hlthoogh  such  action  of  the  trustees  was  un- 
-inthorlsed,  since  the  trustees,  while  retaining 
itosseaston  of  the  right  of  way,  could  not  re- 
Ijodlate  the  covenant.  J.  &  A.  McKechnle 
Brewing  Co.  v.  Canandalgua,  15  App.  Div.  139, 
44  N.  Y.  Supp.  317. 

IX.  Renewal  and  maintenance. 

The  courts  which  adhere  to  the  benefit  the- 
ory hold  that  the  renewal  and  maintenance  of 
drains  do  not  confer  sufficient  benefit  on  abut- 
ting owners  to  Justify  charging  them  with  the 
cost.  On  the  theory  that  the  drain  is  for  the 
benefit  of  the  district  which  constructed  it, 
there  would,  however,  seem  to  be  no  difficulty 
in  holding  that  the  district  was  equally  bene- 
fited by  the  maintenance  of  the  drains,  and 
That  its  residents  should  bear  the  burden  ne- 
cessitated thereby. 

Where  a  local  authority  accepts  a  sewer  al- 
though It  has  no  outfall  and  is  Incapable  of 
being  used  as  a  sewer,  it  cannot  compel  the 
frontagers  to  construct  a  new  sewer ;  neither 
r-sn  it,  upon  their  failure  to  do  so,  construct  a 
Kwer  Itself,  and  charge  the  expense  to  the 
frontagers.  Homsey  Local  Board  v.  Davis 
F1893]  1  Q.  B.  756,  62  L.  J.  Q.  B.  N.  S.  427, 
68  L.  T.  N.  S.  503,  57  J.  P.  612. 

Tbe  erection  of  a  stone  wall  and  brick  arches 
for  the  escape  of  sewage  along  the  line  of  an 
existing  timbered  way  or  race  which  had  caved 
in.  rendering  the  street  Impassable,  is  the  con- 
stractlon  of  a  sewer,  and  the  tax  therefor 
should  be  levied  and  collected  in  the  manner 
appropriate  to  such  an  improvement  and  with 
a  view  to  the  district  drained  by  it,  and  can- 
not be  laid  wholly  on  the  property  fronting  on 
'be  street  as  a  local  street  improvement.  Clay 
f.  Grand  Rapids.  60  Mich.  451,  27  N.  W.  596. 

The  commissioners  of  sewers  cannot  assess 
a  person  in  respect  to  drains  which  communi- 
cate with  other  drains  that  fall  into  the  great 
iewer.  If  the  level  of  his  drains  is  so  much 
above  the  sewer  that  the  stepping  of  the  sewer 
cannot  possibly  throw  back  the  water  so  as  to 
injure  bis  premises,  and  if  he  is  not,  and  it 
does  not  appear  that  he  Is,  likely  to  be  bene- 
fited by  the  works  done  upon  the  sewer.  Mas- 
ters V.  Scroggs,  3  Maule  &  S.  447. 

Although  first  built  at  the  expense  of  the 
nmnlclpallty,  the  expense  of  reconstructing  a 
•ewer  cannot  be  assessed  upon  abutting  prop- 
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erty,  as  no  special  benefit  is  conferred  thereby. 
A  sewer  once  constructed  gives  to  the  abutting 
property  owner  every  benefit  and  advantage 
that  a  sewer  gives  him  over  the  general  public. 
The  benefits  thereafter  derived,  either  from  re- 
pairing or  reconstructing  the  same,  are  only 
such  as  he  enjoys  in  common  with  the  public. 
Re  West  Third  Street  Sewer,  187  Pa.  565,  41 
Atl,  476. 

The  expense  of  reconstructing  a  municipal 
sewer  cannot  be  assessed  upon  abutting  prop- 
erty, although  originally  constructed  at  public 
expense,  without  recourse  to  assessments  upon 
benefited  property.  Re  Willlamsport  Sewers^ 
18  Pa.  Co.  Ct.  670, 

A  sewer,  having  been  constructed  at  the  ex- 
pense of  benefited  property  owners,  and  having 
become  a  part  of  the  general  sewerage  system, 
confers  benefits  which  are  general,  and  the  ex- 
pense of  maintaining  it  must  be  provided  by 
general  taxation.  Expense  of  reconstruction 
cannot  be  assessed  '*by  the  frontage  rule." 
Erie  V.  Russell,  148  Pa.  384,  23  Atl.  1102. 

But  a  sewer  which  has  been  assessed  for, 
but  has  become  ineflScient  and  useless  by  the 
uneven  stibsldence  of  land  through  which  it 
runs,  so  that  its  contents  escape  and  constitute 
a  public  nuisance,  may  be  replaced  by  a  new 
sewer,  and  a  second  assessment  may  be  made 
therefor.  State,  McKevltt,  Prosecutor,  v.  Ho- 
boken,  45  N.  J.  L.  482. 

A  sewer  constructed  In  a  street  in  which  one 
had  formerly  been  laid  is  a  "new  sewer,"  with- 
in a  charter  provision  authorizing  an  assess- 
ment for  a  new  sewer  to  be  levied  upon  the 
property  benefited  thereby,  where  the  second 
sewer  consists  of  a  new  and  larger  pipe,  which 
Is  laid  deeper,  and  not  in  the  same  place  in  the 
street.  Denise  v.  Fairport,  11  Misc.  199,  32 
N.  Y.  Supp.  97. 

An  owner  of  a  private  drain  is  not  under  ob- 
ligations to  keep  such  drain  open  for  the  ben- 
efit of  the  city, —  as  for  the  draining  of  street 
gutters.     Rangor  v.  Lansil.  51  Me.  521. 

The  running  expenses  of  a  drainage  system, 
and  pumping  works  connected  therewith,  of  a 
municipal  corporation,  devolve  upon  it  as  a 
part  of  its  general  and  corporate  and  current 
exi>ensea  as  a  municipal  corporation,  and  must 
be  paid  by  It  by  general  taxation.  McChesney 
V.  Hyde  Park,  151  111.  634,  37  N.  B.  858. 

The  expense  of  the  general  oversight  and  op- 
eration of  a  sewer  system  cannot  be  made  by 
special  assessment  upon  property  abutting  on 
the  sewer.  Sears  v.  Boston  Street  Comrs.  17S 
Mass.  350,  53  N.  B.  876. 

A  municipal  corporation  cannot  raise  money 
for  the  cost  of  operating  or  paying  running  ex- 
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quired  to  pay  only  according  to  the  extent 
of  his  x>ossession8,  and  all  are  on  a  basis 
of  equality.  It  may  be  that  the  sewer  was 
a  greater  benefit  to  one  than  to  another, 
but  objections  of  this  character  could  be 
made,  whatever  principle  was  adopted.  Tlie 
principle  of  distributing  the  cost  of  a  local 
improvement,  or  some  part  of  it,  upon  prop- 
erty located  upon  the  street  where  the  im- 
provement is  made,  according  to  the  front- 
age of  lots,  or  upon  the  basis  of  a  specified 
Slim  per  linear  foot,  is  within  the  power 
and  discretion  of  the  legislature;  and,  so 
long  as  the  burden  is  less  than  the  actual 
■cost  of  the  improvement  in  front  of  the  lot, 
the  property  owner  hajs  no  just  ground  to 
complain.  Genet  v.  Brooklyn,  99  N.  Y. 
296,  1  N.  E.  777;  Conde  v.  Schenectady^  164 
N.  Y.  258,  68  N.  E.  130;  Stuart  v.  Palmer , 
74  N*.  Y.  183,  30  Am.  Rep.  289;  Spencer  v. 
Merchant,  100  N.  Y.  585,  3  N.  E.  682,  125 
U.  S.  345,  31  L.  ed.  763,  8  Sup.  Ct.  Rep. 
"921;  French  v.  Barber  Asphalt  Paving  Co. 
181  U.  S.  324,  45  L.  ed.  879,  21  Sup.  Ct. 
Rep.  625;  Wight  v.  Danndaon,  181  U.  S. 
371,  45  L.  ed.  900,  21  Sup.  Ct.  Rep.  616; 
Tonawanda  v.  Lyon,  181  U.  S.  389,  45  L. 
€d.  908,  21  Sup.  Ct  Rep.  609;  Webster  v. 
Fargo,  181  U.  S.  394,  45  L.  ed.  912,  21  Sup. 
Ct.  Rep.  623;  Tax  Cases  [Cass  Farm  Co.  v. 
Detroit,  181  U.  S.  396,  45  L.  ed.  914,  21 
Sup.  Ct.  Rep.  644;  Detroit  v.  Parker,  181 
U.  S.  399,  45  L.  ed.  917,  21  Sup.  Ct.  Rep. 
-624;  Wormley  v.  District  of  Columbia,  181 
U.  S.  402,  45  L.  ed.  921,  21  Sup.  Ct.  Rep. 
«09;  Shumate  v.  Heman,  181  U.  S.  402,  45 
L.  ed.  922,  21  Sup.  Ct.  Rep.  645;  Farrell  v. 
West  Chicago  Park,  181  U.  S.  404,  45  L. 
■ed.  924,  21   Sup.  Ct,  Rep.  609];   Carson  v. 


Brockton  Sewerage  Gomrs.  182  U.  S.  398, 
45  L.  ed.  1151,  21  Sup.  Ct  Rep.  860. 

The  provisions  of  the  charter  did  not 
deny  to  the  relator  the  right  to  a  judicial 
hearing  before  the  assessment  became  con- 
clusive upon  him,  and  so  far  as  that  right 
is  secured  to  the  citizen  by  the  Constitu- 
tion or  any  principle  of  law,  in  proceedings 
for  imposing  a  tax  or  assessment,  it  was 
not  disregarded  or  violated  by  the  statute  in 
question.  The  relator  was,  by  the  terms  of 
the  act,  entitled  to  a  hearing,  and  had  a 
hearing,  before  the  local  authorities,  upon 
every  question  to  which  the  right  applied. 
He  had  the  right  to  show  that  the  proceed- 
ings for  the  construction  of  the  sewer  were 
not  initiated  or  conducted  as  required  by 
the  statute.  He  had  the  right  to  show  that 
his  property  was  so  situated  that  he  could 
not  use  the  sewer  for  drainage  purposes. 
He  had  the  right  to  show  that  he  owned  no 
property  on  the  line  of  the  street,  or,  if  he 
did,  that  the  width  was  erroneously  esti- 
mated. He  had  the  right  to  a  hearing 
upon  every  question  relating  to  the  valid- 
ity or  amount  of  the  assessment,  except  tiie 
principle  or  rule  of  apportionment,  and  that 
was  prescribed  by  the  legislature  in  the  ex- 
ercise of  its  discretion;  and  he  had  no  more 
right  to  a  hearing  upon  that  qiiestion  after 
the  statute  was  enacted  than  he  had  to  a 
hearing  upon  the  question  whether  his 
property  should  be  assessed  at  all.  The  ne- 
cessities of  our  modern  life  call  for  the  fre- 
quent use  of  the  taxing  power  for  the  pro- 
motion of  local  improvements.  Sanitary 
science  has  stimulated  the  demand  for 
drains  and  sewers  as  a  protection  against 
disease,  and  the  system  in  use  half  a  cen- 


penses  of  n  drainage  system  and  pumping 
-works  connected  therewith,  after  the  same 
tiave  been  constructed,  by  special  assessment, 
where  the  statute  under  which  the  same  was 
constructed  does  not  confer  that  power.  The 
words  "maintain"  and  "keep  In  repair"  are 
used  In  such  statute  synonymously,  and  do  not 
authorize  the  levying  of  money  by  special  as- 
sessment for  other  purposes  than  to  keep  such 
-system  In  repair.  McChesney  v.  Hyde  Park, 
151  111.  634,  37  N.  E.  858. 

An  act  of  legislature  vesting  the  corporate 
authority  of*cities  and  villages  with  power  to 
<^onstrurt  and  keep  In  repair  drains,  ditches, 
levees,  dikes,  and  pumping  works  for  drainage 
purposes  by  special  assessment  upon  property 
benefited  thereby  does  not  violate  any  of  the 
provisions  of  the  Constitution  of  Illinois.   Ihid. 

The  exercise  of  the  taxing  power  In  accord- 
ance with  the  law  of  the  state,  whereby  assess- 
ments are  levied  upon  property  for  the  purpose 
of  repairing  a  drainage  ditch,  is  not  the  depri- 
vation of  property  without  the  due  process  of 
law.  Yeomans  v.  Riddle,  84  Iowa,  147,  50  N. 
\V.  886. 

Assessments  for  repairs  of  public  ditches, 
made  by  county  surveyors  under  a  statute  mak- 
ing It  their  duty  to  make  such  repairs  and  to  as- 
sess the  cost  thereof  "upon  the  lands  adjudged 
by  the  court  benefited  by  the  construction  of 
the  ditch.  In  like  proportion  as  benefits  were 
assessed  against  said  lands  for  the  construction 
of  said  work,"  are  to  be  assessed  In  proportion 
to  the  benefits  received  from  the  repairs,  and 
lands  not  benefited  are  not  to  be  assessed,  al- 
though assessed  for  the  original  construction. 
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Morrow  v.  Geeting,  15  Ind.  App.  358,  41  N.  E. 
848,  44  N.  B.  59. 

Indiana  has  n  system  by  which  the  mainte- 
nance of  the  drains  Is  allotted  to  persons  bene- 
fited by  them.  Under  that,  system  a  landowner 
Is  liable  for  the  cost  of  repairs  to  that  portion 
of  a  public  ditch  allotted  to  htm  to  keep  in  re- 
pair and  which  he  failed  to  do ;  and  the  qnea- 
rion  of  the  propriety  of  the  repairs,  being  In- 
trusted by  the  statute  to  the  discretion  of  the 
township  trustees,  cannot.  In  the  absence  of 
fraud  or  bad  faith,  be  reviewed  by  the  conrt 
in  an  action  to  enjoin  the  collection  of  the  as- 
sessment. Zimmerman  v.  Savage,  145  Ind. 
124,   44    N.   E.  252. 

A  personal  Judgment  may  be  recovered 
against  a  landowner  for  the  cost  of  repairing 
his  allotment  of  a  public  ditch,  under  a  stat- 
ute which  provides  that  the  claim  when  placed 
on  the  tax  duplicate  shall  be  collected  as  other 
tnxes,  and  also  that.  Independent  of  this  meth- 
od of  collection,  the  amount  may  be  recovered 
in  an  action  before  a  Justice  of  the  peace 
whose  Jurisdiction  does  not  extend  to  foreclos- 
ures. Beatty  v.  Pruden,  13  Ind.  App.  507,  41 
I  N.  E.  961. 

A  landowner  to  whom  was  allotted  a  portion 
of  a  public  ditch  to  keep  In  repair,  and  who 
stood  by  and  received  benefit  from  the  repairs, 
is  not  entitled  to  enjoin  the  collection  of  the 
cost  of  making  such  repairs  upon  his  failure  so 
lo  do  because  the  trustee  of  the  wrong  town- 
ship, under  a  misapprehension  of  his  duty,  gave 
him  notice  to  do  the  work,  and  afterwards, 
upon  his  failure  to  comply  therewith,  repaired 
the  allotment.  Fletcher  v.  White,  151  Ind. 
401,  51  N.  E.  482.  H.  P.  F. 
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tory  ago  for  paving  and  lighting  the  streets  '  reason  why  courts  should  view  tlie  result 
will  not  meet  the  wants  of  the  present  day.  with  a  jealous  eye,  or  be  astute  to  disturb 
Uenoe  the  problem  of  so  distributing  the  the  proceedings,  unless  some  clear  legal 
burdens  imposed  upon  property  for  such  '  right  of  a  property  owner  has  been  violated, 
local  improvements  in  such  a  manner  as  to        We  do  not  think  that  any  such  question 


is  presented  by  the  record  in  this  case,  and 
so  the  order  appealed  from  should  be  af- 
firmed, icith  coeta. 


secure  justice  to  all.,  and  at  the  same  time  ; 
<:omp]y  with  the  rules  of  law,  has  become  i 
&n  important  one.     While  the  power  to  im- 
pose such  burdens  is  liable  to  be  abused,  sb 
all  powers  are,  it  has  become  a  necesaity,       Haichty     Cnlleny    and     \irener,    J  J., 
in  order  to  secure  the  health  and  promote    concur. 

the    comfort    of    local    communities;    and,  '      Parker,  Ch.  J.,  and  Gray,  J.,  concur  in 
when   authorized   by   law   and   fairly  exer-    result, 
dsed  by  the  local  authorities,  there  is  no  •      Bartlett,  J.,  dissents. 


ILLINOIS  SUPREME  COURT. 

tntie   E.   WOODHOUSE,   Admrx.,   etc.,   of  :  ery  of  money  for  a  special  purpose,  and  not 
Charles  F.  Woodhouse,  Deceased,  Appt.,     ,  deposited  in  the  usual  course  of  business, 
V.  '  waij   a   specific   deposit,   and  constituted  a 

Lvman  E.  CRANDALL,  Receiver  of  Mead-    trust  fund.  ,_  ^  , 

owcroft  Brothers.  '      Anderson  v.  Pa<!ific  Bank,  112  Cal.  598, 

32  L.  R.  A.  470,  44  Pac.  1063;  Marine  Bank 
/lo?  in   iciA  ^  ^-  ^'^^fon  Bank,  2  Wall.  252,  17  L.  ed.  786; 

(1117  111.  104.)  ^^^^^  Cutter  Co.  v.  Smith,  37  111.  App.  217: 

1.  Moner  received  by  a  banker  fro»  i^AT''''^.^''^''^  ^\'th  ^f^J^'iT*  .^^^f "^  ^^ 
one  about  to  lease  propertr,  to  be  kept  *^  ^"/'-^  -'^««-  Oo.  105  111.  103,  46  N.  E.  202; 
as  security  for  the  performance  of  his  un-  ('ntler  v.  American  Exch.  Xat,  Bank,  11?. 
dertaklng  to  the  property  owner,  is  held  by  !  N.  Y.  503,  4  L.  R.  A.  328,  21  N.  E.  710; 
the  bank  as  trustee,  and  It  acquires  no  title  '  Montagu  v.  Pacific  Bank,  81  Fed.  602; 
to  It  as  part  of  its  general  fund,  although,  Morcland  v.  Brown,  30  C.  C.  A.  23,  56  U.  S. 
in  accordance  with  its  plan  of  bookkeeping.  App.  722,  86  Fed.  257;  Re  Johnson,  103 
it  makes  oat  a  certificate  of  deposit,  which  it  Mich.  100,  01  N.  W.  352;  8t.  Louie  v.  ./or- 
pins to  the  retained  duplicate  of  the  receipt  |  g^,  5  dju  341,  Fed.  Cas.  No.  12,235;  Droi? 
glTen  the  depositor,  and  mingles  the  money  ,  ^,,  Va^  Bank  w.  O^Hare,  110  111,  646,  10 
wiih  ita  funds.  .   .       ^.  K.  3«0;  Maseey  v.  Fisher,  62  Fed.  958. 

^  la  eaae  a  bank  falla  after  reeelTlnv         tu^^^   „.„„    ;«    *„^x -j      *^=^-  •'""/ 

monex  to  be  kept  a.  a  tra.t  faad  for  ;  ,,,„.  f«\r  ,  ^Z*''*  no  evideiwe  showing 
the  benefit  of  the  depositor,  the  presumption  '  ^^  "  ^^^  '^^^^  *®°®®  ^^'®  ^""^  "^^^  '"'°' 
is  that  enough  of  the  money  in  its  possession  1  S^^]'  ,««,,., 

when  it  closes  Its  doors  to  satisfy  it  belongs  I  ^^^  -Johnson,  103  Mich.  109,  61  N.  W.  352. 
to  tlie  trust,  and.  In  case  the  balance  on  hand  I  The  fact  that  money  is  thrown  into  a 
does  not  equal  the  trust  fund,  such  balance  general  mass  ia  only  one  of  the  elements  of 
will  all  be  turned  over  to  the  beneficiary.  what  is,  in  equity,  called  a  mingling.  There 

nuiHt  be  a  total  absence  of  all  notice  and 
{Magruder,  Ch.  J.,  dissents.)  ,  trace  of  the  fund.     Notice  of  the  fund  to 

all  who  may  become  possessed  of  the  mass 
(June  19,  1902.)  I  ia   the   important  means  of   preserving  its 

identity,    and    the    mere    mingling    of    the 

APPEAL  by  plaintiff  from  a  judgment  of ,  money  in  the  larger  mass  is  immaterial, 
the  Appellate  Court,  First  District,  af-  i^vhool  Trustees  v.  Kirwin,  25  111.  73; 
nrraing  a  judgment  of  the  Superior  Court  United  States  v.  Waterborough,  2  Ware, 
for  Cook  County  in  defendant's  favor  in  a;  IDO,  Fed.  Cas.  No.  16,648;  Van  Alen  v. 
proceeding  to  enforce  a  trust  upon  assets  in  |  American  2<at.  Bank,  52  N.  Y.  4. 
the  possession  of  defendant.  Reversed.  ^  The  actual  preservation  of  the  identical 
Tlie  facts  are  stated  in  the  opinion.  money  is  never  required. 

Mr.  Jflunes  D.  Andrews,  with  Messrs.  \  Kirby  v.  Wilson,  98  111.  241;  United 
Thornton  ft  Ghanoellor,  for  appellant:  \  States  v.  Waterborough,  2  Ware,  159,  Fed 
jnie  deposit,  having  been  an  actual  deliv- !  Cas.  No.  16,648;  Van  Alen  v.  American  Nat. 
Ic^TE.— As  to  what  de^slTirspeclalTso  that  J  ^^'*^»  ^2  N.  Y.  4;  Peters  v.  Bain,  133  U.  S. 

693,  33  L.  ed.  704,  10  Sup.  Ct.  Rep.  354. 

Where  trust  money  is  traced  into  a  mass, 
and  mingled  with  other  mone^  belonging  to 
.     _    .       tlie  trustee  or  depositary,  it  devolves  upon 
^  deposit,  aee  Gray  v.  Merriam  (111.)  32  L.    all   persons  coming  into  possession  of  the 
B,  A  769,  and  nofc.  s  .      .    ^        .     .money,   with   notice,  to  establish   that  the 

A.  to  priority  by  reason  of  trust  character  I  trust  monev  has  been  dissipated.  Draw- 
«f  deposit  In  bank  which  becomes  Insolvent,  see  ,  i„„„  ^„i.  ,„-ii  u^  „^^o„«,«^  ♦irJ^T  *  4.t 
«ies  In  note  to  Blmlra  Sav.  Bank  v.  Davis  I '"^'^  ^"*^  ?^/lV^®  presumed  to  be  of  other 
<N.  T.)  25  L.  R.  A.  546;  also  Marquette  Fire  I  ™?"^y  ""**^  *^®  sum  is  shown  to  be  reduced 
*  Water  Comrs.  v.  Wilkinson  (Mich.;  44  L.  R.  below  the  amount  of  the  trust  fund  traced 
A.  493.  '  into  the  mass 

58  L  R.  A.  25 


title  remains  in  the  depositor,  see  Mutual  Acci. 

Amo.  t.   Jacobs    (111.)    16   L.   R.   A.   516,   and 

ftote. 

As  to  care  re^iulred  of  bank  in  keeping  spe- 
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Central  Nat,  Bank  y.  Oonneotiout  Mut.  L. 
Ills.  Co.  104  U.  S.  64,  26  L.  ed.  693;  Knatch- 
hull  y.  Hallett,  L.  R.  13  Ch.  Div.  696;  Tay- 
lor v.  Plumer,  3  Maule  &  S.  562;  Shields  v. 
Thomas,  71  Miss.  260,  14  So.  S^;Re  John- 
son, 103  Mich.  109,  61  N.  W.  352;  Slater  v. 
Oriental  Mills,  18  R.  I.  352,  27  Ail.  443; 
Engkur  v.  0/fu«,  70  Md.  78,  16  Atl.  497; 
Springfield  Inst,  for  8a/vings  v.  Copelaitd, 
160  Mass.  380.  36  N.  E.  1132;  Van  Alen  v. 
Amei'ican  Nat.  Bank,  62  N.  Y.  1. 

The  burden  in  all  such  cases  is  upon  the 
trustee  or  his  representatives  to  show  that 
the  fund  has  been  dissipated  or  drawn  out. 

First  Nat.  Bank  v.  Schtveen,  127  111.  673, 
20  N.  E.  681;  Diversey  v.  Johnson,  93  111. 
667. 

The  mere  intent  or  attempt  to  produce  ap- 
parent dissipation  of  the  funds  will  not  be 
sufticient;  there  must  be  some  unequivocal 
act,  showing  clearly  that  the  same  was  ac- 
tually dissipated. 

Philadelphia  Nat.  Bank  v.  Dowd,  2  L.  R. 
A.  480,  38  Fed.  172. 

The  ancient  earmark  rule  is  wholly  obso- 
lete as  applied  to  either  money,  chattels,  or 
choses. 

Union  Nat.  Bank  v.  Ooetz,  138  111.  127, 
27  N.  E.  907,  -82  Am.  St.  Rep.  126,  note; 
Chicago  c6  M.  R.  Co.  v.  Patchin,  16  111.  197, 
61  Am.  Dec.  65;  Kirby  v.  Wilson,  98  111. 
241;  Peters  v.  Bain,  133  U.  S.  693,  33  L. 
ed.  704,  10  Sup.  Ct.  Rep.  354. 

Messrs.  BmitK,  Helmer,  MonltoBy  A 
Prioe,  for  appellee: 

The  deposit  in  this  case  was  not  strictly 
a  specific  deposit.  It  was  a  general  deposit 
for  the  purpose  of  establishing  a  credit  with 
Meadowcroft  Brothers  for  their  undertak- 
ing to  pay  Woodhouse  $1,500  in  instalments 
as  specified  in  the  receipt. 

While  it  may  not  be  necessary  to  point  to 
the  particular  bank  bills  that  were  depos- 
ited with  the  trustee,  if  the  trust  property 
be  money,  yet  there  must  be  a  preservation 
of  the  distinctness  of  the  trust  fund;  and 
there  was  no  such  preservation  here. 

Seiter  v.  Uoice,  182  111.  366,  65  N.  E.  626; 
Peters  v.  Bain,  133  U.  S.  693,  33  L.  ed.  704, 
10  Sup.  a.  Rep.  364. 

While  the  rule  is  that  if  a  party  unlaw- 
fully mixes  and  confuses  his  goods  with 
those  of  another,  so  that  they  cannot  be  dis- 
tinguished, the  innocent  party  will  be  enti- 
tled to  take  the  equivalent  of  his  property 
from  the  mass  while  yet  in  the  possession 
of  the  trustee,  yet,  in  a  case  of  insolvency 
of  the  trustee,  the  rights  of  third  parties 
are  involved,  and  the  operation  of  the  rule 
is  checked,  and  the  cestui  que  trust  is  rele- 
gated to  a  pro  rata  dividend  with  other 
creditors. 

Seiter  v.  Mowe,  182  111.  361,  66  N.  E. 
526;  Bayor  y.  ^American  Trust  d  Sav.  Bank, 
1.57  111.  62,  41  N.  E.  622. 

The  evidence  was  that  there  was  less  than 
$1,200  cash  in  the  bank  when  the  receiver 
took  possession,  and  the  only  theory  upon 
wliich  appellant  can  recover  is  that  of  im- 
pressing all  the  assets  of  the  insolvent  with 
&  preferential  trust. 

School  Trustees  v.  Kirtcin,  26  111.  73; 
68  L.  R.  A. 


Wetherell  v.  0*Brien,  140  111.  146,  29  N.  E- 
904;  Mutual  Acci.  Asso.  v.  Jacobs,  141  IIL 
261,  10  L.  R.  A.  616,  31  N.  E.  414;  Bayor 
V.  A^Tf^erican  Trust  d  Sav.  Bank,  167  111. 
62,  41  N.  E.  622,  61  111.  App.  181;  Seiter 
V.  Mowe,  182  111.  351,  66  N.  E.  626;  Illinois 
Trust  d  8a/v.  Bank  v.  Smith,  21  Blatchf. 
275,  15  Fed.  868. 

Cartwrislity  J.,  delivered  the  opinion  of 
the  court: 

On  March  15,  1893,  Charles  F.  Wood- 
house  leased  to  F.  P.  Furlong  certain  prem- 
ises in  the  city  of  Chicago.  The  lease  re- 
cited that  Furlong  had  deposited  with 
Meadowcroft  Brothers,  bankers,  as  security 
for  the  faithful  performance  of  his  cove- 
nants contained  in  the  lease;,  the  sum  of  $1,- 
600,  which  was  to  remain  with  Meadow- 
croft Brothers  until  the  expiration  of  the 
lease,  for  the  puri>ose  of  paying  to  Wood- 
house  any  rent  which  might  be  due;  and  to- 
discharge  any  and  all  liabilities  or  indebt- 
edness, or  both,  of  Furlong  which  might  ex- 
ist under  the  agreements  of  the  lease,  in  the- 
manner  therein  specified.  The  deposit  was 
made,  as  recited  in  the  lease,  in  this  way: 
Furlong  went  to  the  office  of  Meadowcroft 
Brothers,  and  delivered  to  Frank  Meadow- 
croft, one  of  the  partners,  in  his  private  of- 
fice at  the  bank,  the  $1,500  in  currency,  ex- 
plaining to  him  upon  what  condition  the 
money  was  to  be  .held  and  used,  and  that  in 
the  event  the  rent  was  paid  by  Furlong  the 
money  was  to  be  returned  to  him.  Meadow- 
croft took  the  money,  and  signed  and  deliv- 
ered the  following  receipt  therefor: 

Chicago,  111.,  March  16,  1893. 
Received  of  F.  P.  Furlong  the  sum  of  $1,- 
600,  to  be  by  us  held  for  a  period  of  one 
year  from  this  date,  except  upon  the  hap- 
pening of  the  contingency  hereinafter  men- 
tioned, as  security  for  the  faithful  perform- 
ance by  said  Furlong  of  his  covenants  in  a 
certain  lease  of  this  date,  wherein  the  said 
Furlong  is  lessee  and  Charles  F.  Woodhouse 
is  lessor,  and  the  premises  demised  are  the 
rear  room  on  La  Salle  street.  No.  4,  in  the 
basement  of  the  building  known  as  the  "La 
Salle  Block,''  comer  of  La  Salle  and  Madi- 
son streets,  Chica^,  Illinois.  Such  portion 
of  said  sum  as  will  satisfy  whatever  dam- 
age the  said  Woodhouse  may  sustain  by  the 
default  of  the  said  Furlong  in  the  perform- 
ance of  the  said  covenants  of  said  lease  to 
be  paid  by  us  to  the  said  Woodhouse,  and 
after  the  expiration  of  six  months  of  the 
term  of  said  lease,  and  upon  the  conditions 
provided  in  said  lease  for  so  doing,  said  sum 
to  be  held  by  us  to  the  credit  of  said  Wood- 
house,  and  paid  to  him  (Woodhouse)  in  six 
equal  instalments,  of  $260  each,  one  instal- 
ment on  the  first  day  of  November,  a.  d. 
1893,  and  one  instalment  on  the  first  day 
of  eacli  succeeding  month  thereafter,  during- 
the  term  of  said  Tease. 

Meadowcroft  Broe. 

Meadowcroft  retained  a  duplicate  of  this 
receipt,  and  afterwards,  without  the  knowl- 
edge or  acquiescence  of  either  Furlong    or 
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Woodhouse,  turned  the  money  over  to  one 
of  the  tellers,  who  mingled  it  with  the 
funds  of  the  bank.  In  order  to  reconcile  the 
books  of  the  firm  with  the  tran»action,  and 
to  conform  with  their  system  of  bookkeep- 
ing, Meadowcroft  made  out  the  following 
certificate  of  deposit,  which  was  never  de- 
livered to  any  one,  but  was  pinned  to  the 
duplicate  receipt  in  the  possession  of  the 
bank: 
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Certificate  of  deposit. — Not  subject  to  check. 
Established  1860. 
No.  3280. 
Meadowcroft  Bros.,  Bankers, 
N.   W.  Cor.  Dearborn  and  Washington 
Streets.  ' 

Chicago,  111.,  March  18,  1893. 
F.  P.  Furlong  has  deposited  in  this  bank 
fifteen  hundred  A  no/100  dollars,  payable  to 
(iie  order  of  Meadowcroft  Bros.,  in  current 
funds,  on  the  return  of  this  certificate  prop- 
erly indorsed,  with  interest  at  the  rate  of 
four  per  cent,  per  annum  if  on  deposit  six 
months.  Meadowcroft  Bros. 

ll,S0O.  Cashier. 

There  was  no  agreement  to  pay  interest 
on  the  fund^  and  the  certificate  of  deposit 
was  made  out  and  used  merely  as  a  memor- 
andum to  distinguish  and  identify  the  fund 
and    show    where    it    had    gone.     Shortly 
afterward     Meadowcroft    Brothers     failed; 
and  in  June,  1893,  suit  was  begun  for  wind- 
ing up  the  affairs  of  the  partnership.     Ap- 
pdlee  was  appointed  receiver,  and  Charles 
P.  Woodhouse  filed  his  intervening  petition, 
ailing  the  creation  of  the  trust  in  his  fa- 
vor; that  there  was  a  default  by  Furlong 
in  the  payment  of  rent;  and  that  the  spe- 
cial deposit  was  turned  over  to  the  receiver, 
and  was  held  by  him  in  trust  for  the  pur- 
pose for  which  it  was  received  by  Meadow- 
croft Brothers.     He  asked  for  an  order  to 
pay  the  deposit  mentioned  in  the  receipt  to 
him.     The  receiver  answered,  and,  Charles 
F.  Woodhouse  having  died,  the  appellant  as 
hi?*  administratrix  and  said  F.  P.  Furlong 
filed  their  supplemental  petition  to  obtain 
an  order  for  the  trust  fund.     The  issue  was 
referred  to  a  master  in  chancery,  who  took 
the  evidence,  and  reported  that  the  $1,500 
wa:^  deposited  as  cash,  to  be  held  by  Mead- 
«»w<Toft  Brothers,   and  paid  out  according 
to  the  terms  of  the  receipt,  and  he  recom- 
laeiided  that  the  prayer  of  the  petition  be 
panted.     The  court  sustained  exceptions  to 
ibe  master's   report,  and  entered  a  decree 
binding  that  the  deposit  created  only  a  cred- 
it with  Meadowcroft  Brothers,  and  that  the 
currency  had  been  mingled  with  the  bank- 
ing funds  of  the  firm,  and  giving  to  peti- 
tions^ only  a  pro  rata  dividend  with  the 
"ther  creditors  of  the   bank.     This   decree 
the  branch  appellate  court  for  the  first  dis- 
trict afiSrmed. 

The  transaction  in  this  case  was  not  a 
«iere  bailment  for  the  safe-keeping  of  a 
package  of  money  for  Furlong,  where  the 
iflentical  thing  was  to  be  returned  to  him 
a«  a  depocdtor,  and  it  was  not  a  deposit  to 
U»e  general  account  of  the  depositor,  Fur- 
o8  L.  K.  A. 


long,  or  Woodhouse.     The  receipt  specifies 
the  terms  and  conditions  of  the  deposit,  and 
shows  that  it  was  not  for  entry  on  the  gen- 
eral account  of  either  of  the  parties.     In 
the  case  of  a  general  deposit  with  a  bank  to 
the  credit  of  the  depositor,  the  relation  cre- 
ated is  not  that  of  principal  and  agent  or  of 
trustee  'and  cestui  que  trust,  but  is  merely 
that  of  debtor  and  creditor.     Such  deposits 
belong  to  the  bank,  and  become  a  part  of  its 
general  funds,  and  there  is  nothing  but  a 
liability  as  debtor  to  repay  according  to  the 
customs  and  usages  of  the  business.     This 
deposit  was  for  a  specific  purpose,  for  the 
benefit    and    security    of    a    third    person 
(Charles  F.  Woodhouse),  and  it  created  a 
trust   relation   in   his  favor.    The  banking 
firm  assumed  the  position  of  a  trustee,  and 
the    money    deposited    constituted    a    trust 
fund,  which  the  bank  was  bound  to  keep  in- 
tact for  the  purpose  of  the  trust.     The  obli- 
gation of  the  bank  was  to  preserve  the  sum 
of  $1,500  as  a  trust  fund  for  the  person 
mentioned  in  the  receipt,  and  to  apply  it  to 
the  purposes  therein  specified,  and  the  title 
to  such  trust  fund  did  not  pass  to  the  bank 
as  a  part  of  the  general  funds  of  the  firm. 
The  certificate  of  deposit  was  made  and  at- 
tached to  the  receipt  merely  for  the  pur- 
pose of  identifying  and  following  the  fund 
and  showing  where  it  had  been  put.     That 
was  to  conform  to  the  plan  of  keeping  books 
adopted   by   the   bank,   and   the   system   of 
bookkeeping  by  the  trustee  could  not  affect 
the  substantial  rights  of  the  beneficiaries. 

The  defense  made  to  the  petition  and  in- 
sisted upon  here  is  solely  that  the  fund  was 
mingled  with  other  moneys  of  Meadowcroft 
Brothers,  so  that  it  could  not  be  identified, 
;ind  therefore  it  could  not  be  recovered.     It 
has  repeatedly  been  held  that,  if  the  iden- 
tity of  a  trust  fund  is  lost  so  that  it  can- 
not be  traced,  the  beneficiary  cannot  estab- 
lish a  preferential  claim  or  lien  against  the 
general  assets  of  an  insolvent  estate  merely 
because  the  trust  fund  has  gone  to  swell 
such    general   assets.     Tlie   mere   fact   that 
an  insolvent  received  a  trust  fund  which  he 
has  disposed   of  or  dissipated,   or   mingled 
with  his  other  funds  and  property,  so  that 
It  is  impossible  to  trace  the  fund  and  show 
where  it  ia,  will  not  enable  the  cestui  que 
trust  to  establish  a  lien  against  the  assets 
of  the  estate.     Union  Nat.  Bank  v.   Ooetz 
138  111.   127,  27   N.  E.  907;    Mutual  Ac^' 
Asso,  V.  Jaoohs,  141   111.  261,   16  L    R    A 
510,  .31  N.  E.  414;  Seiter  v.  Moice,  182  III' 
:iol,  .55  N.  E.  526.    On  tne  other  hand,  if 
the  tru.st  fund  can  be  traced  and  identified 
the  cestui  que  trust  has  a  right  to  it  and  to 
the  aid  of  a  court  of  equity  to  reach  it  and 
com])el  its  transfer  to  him.     His  right  will 
not  be  afl'ected  by  any  change  in  the  form  of 
the  trust  property  by  the  trustee,  provided 
that  the  fund  can  be  identified,  and  is  not 
so  mixed  up  with  other  moneys  or  property 
that  it  can  no  longer  be  specifically  sepa- 
rated.    2  Pom.  Eq.  Jur.  §   1058.     Concern- 
ing   this    rule    the    same    author    says     (5 
1048)  :     'This  universal  rule  forms  the  pro- 
tection and  safeguard  of  the  rights  of  bene- 
ficiaries in  all  kinds  of  trust.     It  enables 
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them  to  follow  trust  property, — lands,  chat- 
tels, funds,  of  securities,  and  even  of  money, 
— ^as  long  as  it  can  be  identified,  into  the 
hands  of  all  subsequent  holders  who  are  not 
in  the  position  of  bona  fide  purchasers  for 
value  and  without  notice.  It  furnishes  all 
those  distinctively  equitable  remedies  which 
are  so  much  more  efficient  in  securing  the 
beneficiary's  rights  than  the  mere  pecuniary 
recoveries  of  the  law."  No  change  in  the 
state  or  form  of  trust  property  can  de- 
vest it  of  the  trust.  So  long  as  it  can  be 
identified,  either  as  the  original  property  of 
the  cestui  que  trust  or  as  a  product  of  it, 
equity  will  follow  it,  and  the  right  to  re- 
claim it  fails  only  when  the  means  of  as- 
certaining its  identity  fails.  Union  Nat, 
Bank  v.  Goetz,  138  111.  127,  27  N.  E.  907. 
In  the  case  of  Wetherell  v.  O'Brien,  140  111. 
146,  29  N.  E.  904,  although  the  deposit  was 
a  general  one  and  there  was  no  trust  or 
trust  fund,  the  court  stated  the  general  rule 
as  follows  (p.  161,  140  111.,  and  p.  906,  29 
N.  E.; :  ** Where  a  trustee  changes  the 
form  of  the  trust  property,  the  right  of  the 
beneficial  owner  to  reach  it  and  compel  its 
transfer  may  still  exist  if  the  pro'perty  can 
be  identified  as  a  distinct  fund,  and  is  not 
80  mixed  up  with  other  moneys  or  property 
that  it  can  no  longer  be  specifically  sepa- 
rated." In  Pennell  v.  Deffell,  4  De  G.  M.  & 
G.  372,  it  was  said:  "That  as  between  ces- 
tui que  trust  and  trustee,  and  all  parties 
claiming  under  the  trustee  otherwise  than 
by  purchase  for  valuable  consideration  with- 
out notice,  all  property  belonging  to  a  trust, 
however  much  it  may  be  changed  or  altered 
in  its  nature  or  character,  and  all  the  fruit 
of  such  property,  whether  in  its  original  or 
in  its  altered  state,  continues  to  be  subject 
to,  or  affected  by,  the  trust" 

The  material  question  in  this  case,  there- 
fore, isj  whether  the  trust  fund  deposited 
by  Furlong  can  be  traced  and  identified,  and 
upon  that  question  the  law  is  well  settled 
that  it  is  not  necessary  the  money  or  bank 
bills  should  be  identified.  The  suit  is  not 
to  recover  a  specific  thing,  such  as  particu- 
lar pieces  of  money  or  bills,  but  a  certain 
sum  of  money  held  in  trust,  and  it  is  the 
identity  of  the  fund,  and  not  the  identity  of 
the  money  or  currency,  which  is  to  be  estab- 
lished. In  the  early  case  of  School  Trustees 
v.  Kirwin,  25  III.  73,  the  court  said  (p.  76) : 
"It  is  not  necessary,  if  the  trust  be  moneys, 
that  the  particular  coin  or  kind  of  money 
or  the  individual  pieces  shall  be  identified 
in  order  to  pursue  it,  but  its  identity  as  a 
fund  must  be  preserved  so  that  it  can  be 
distinguished  from  all  other  money.  So 
long  as  it  can  be  followed  as  a  separate  and 
independent  fund,  distinguishable  from 
any  other  fund,  it  can  be  pursued."  The 
court  held  that  appellants  would  be  entitled 
to  an  enlarged  decree  in  their  behalf  if  the 
facts  established  the  identity  of  the  fund, 
but  they  did  not.  Again,  in  Kirhy  v.  Wil- 
son,  98  111.  240,  the  court,  in  passing  on  in- 
structions, said  (d.  247)  :  "If  these  in- 
structions conveyea  to  the  jury  the  idea 
that  no  recovery  could  be  had  unless  the 
identical  bills  received  by  Alexander  for  the 
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cattle  came  into  the  hands  of  the  executor, 
then  they  were  erroneous."  It  makes  no 
dilTerence,  then,  in  tracing  this  fund,  that 
the  ori^in^  package  of  bills  was  not  pre- 
served, but  the  question  is  whether  the  trust 
fund  can  be  followed  and  found. 

Again,  it  makes  no  difference  on  the  ques- 
tion of  identity  that  the  fund  was  mingled 
with  other  moneys  of  the  bank.  That  ques- 
tion was  also  settled  in  Kirhy  v.  Wilson, 
98  111.  240,  where  it  was  held  that  the  iden- 
tity of  the  fund  is  not  destroyed  and  lost 
merely  by  being  nungled  with  other  moneys 
of  the  trustee.  In  that  case,  Alexander 
sold  cattle  and  recdved  the  nroceeda  in 
trust  to  pay  the  same  over  to  tne  Wilsons. 
He  died,  and  had  on  his  person  at  the  time 
$20,500,  part  of  which  (something  over 
$10,000)  was  obtained  on  the  sale  of  the 
Wilson  cattle,  and  the  balance  from  the  sale 
of  other  cattle  in  which  the  Wilsons  were 
not  interested.  All  this  money  the  widow, 
after  his  death,  deposited  in  the  bank  in  her 
name,  and  after  the  executor  qualified  she 
gave  him  a  check  for  the  whole  amount, 
which  she  so  received  and  placed  in  the 
bank,  llie  court  stated  the  claim  on  behalf 
of  appellants  as  follows  (p.  245):  "The 
argument  is  that  plaintiffs,  to  recover  in 
this  case,  must'  prove  that  Alexander  sold 
the  Wilson  cattle  and  retained  the  identical 
money  received  from  the  sale  of  the  cattle 
separate  and  unmixed  with  other  funds,  and 
that  such  money,  unmixed,  passed  into  the 
hands  of  the  defendant  after  the  death  of 
Alexander;  but  if  the  mone^'  was  mixed 
with  other  funds  by  Alexander  before  he  re- 
turned home,  or  was  commingled  with  other 
money  by  his  wife  after  his  death,  no  recov- 
ery can  be  had  by  the  plaintiffs."  The 
court  held  that  the  portion  of  the  proceeds 
received  for  the  cattle  of  the  Wilsons  could 
be  traced  and  identified  as  their  particular 
property,  and  might  be  followed  into  the 
hands  of  the  executor,  and  that  they  had  a 
preferential  claim  thereto  over  general  cred- 
itors. The  court  said,  if  Alexander  had  dis- 
posed of  the  money  in  his  lifetime  the  case 
would  have  been  different,  but  as  he  re- 
tained it,  and  his  executor  took  it,  the  Wil- 
sons were  justly  and  equitably  entitled  to  a 
preference.  It  was  decided  in  Re  Ballet t, 
L.  R.  13  Ch.  Div.  696,  that  money  held  in 
a  fiduciary  capacity  by  one  who  places  it  in 
a  bank  can  be  recovered  from  the  bank,  al- 
though mixed  with  the  depositor's  own 
money;  that  the  person  for  whom  he  held 
the  money  can  follow  it,  and  has  a  charge 
on  the  balance  in  the  banker's  hands,  not- 
withstanding the  mingling  of  the  funds. 
The  presumption  in  such  a  case  is  that  the 
money  drawn  out  by  the  depositor  is  his 
own,  even  if  the  trust  money  and  his  own 
are  in  one  account,  rather  than  that  he  had 
disregarded  his  trust  and  violated  his  duty. 
The  Supremo  Court  of  the  United  States, 
approving  of  that  decision,  held  in  Central 
Nat.  Bank  v.  Contiecticut  Mut,  L,  Ins.  Co. 
104  U.  S.  54,  26  L.  ed.  693,  that  although 
the  relation  between  a  bank  and  its  depos- 
itor is  that  merely  of  debtor  and  creditor, 
and  the  balance  of  account  is  only  a  debt. 
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if  the  money  is  held  by  the  depositor  in  a 
fiduciary  capacity  its  character  is  not 
changed  by  being  placed  to  his  credit  with 
his  own  money  in  his  bank  account.  Money 
having  been  placed  in  the  vaults  of  the 
hank,  the  law  presumes  that  the  trustees 
drew  out  their  own  money  first,  and  that 
what  remained  belonged  to  the  trust.  When 
the  firm  failed,  there  was  remaining  in  the 
vault  where  this  money  was  put  $1,152.66 
in  cash,  which  the  receiver  obtained,  and 
the  legal  presumption  is  that  this  belonged 
to  the  trust  fund.  The  evidence  proved 
that  the  fund  had  been  encroached  upon  to 
?ome  extent,  but  the  law  does  not  presume 
fraud  or  w^rongdoing  beyond  what  is  estab- 
lished by  the  proof. 

This  case  is  different  from  the  other  cases 
which  have  been  before  the  court.  In  the 
first  case  of  School  Trustees  v.  Kirmriy  26 
HI.  73,  the  school  treasurer,  who  was  clerk 
and  teller  in  Kirwin's  bank,  received  $1,- 
292.37,  and  deposited  it  in  the  bank  in  his 
own  name.  All  the  money  found  in  the 
vault  of  the  bank  at  Kirwin's  death  was 
$715.45,  none  of  which  was  identified  as 
•Kjhool  funds,  except  $275  in  a  certain 
marked  bag.  This  was  awarded  to  the 
school  trustees,  but  the  money  never  ap- 
peared on  the  books  of  the  bank  as  a  part 
of  the  school  fund  or  school  money.  The 
contrary  appears  in  this  case.  The  fund 
appeared  only  as  a  trust  fund  by  the  receipt 
which  specified  the  trust  and  to  which  the 
certificate  of  deposit  was  pinned.  This  cer- 
tificate, the  evidence  shows,  was  made  to 
identify  and  distinguish  the  fund  and  to 
show  where  it  was.  It  is  also  evident  that 
the  presumption  of  law  that  the  trustee 
took  out  his  own  money  rather  than  the 
trust  fund  was  not  relied  on  in  that  case  to 
prove  the  fact  that  the  money  remaining 
was  school  money.  In  Union  Nat,  Bank  v, 
Goete,  138  111.  127,  27  N.  E.  907,  the  com- 
plainants,  so  far  from  attempting  to  iden- 
tify any  particular  property  in  the  hands  of 
the  receiver  as  having  been  purchased  from 
the  moneys  borrowed  from  appellant,  or  the 
proceeds  thereof,  expressly  averred  in  their 
bill  that  such  identification  was  impossible. 
It  was  impossible  to  find  or  point  out  any- 
thing which  was  the  product  of  a  trust 
fund,  if  there  had  ever  been  a  trust.  In 
Wetherell  v.  O'Brien,  140  111.  146,  29  N.  E. 
iH)4,  $1,900  was  deposited  with  a  bank,  but 
it  was  a  general  deposit,  which  created  only 
The  relation  of  debtor  and  creditor,  and  no 
trust  attached  to  the  money  deposited.  The 
insolvent  turned  over  to  the  assignee  less 
than  $100,  which  fact  proved  that  the  mon- 
(j  deposited  had  been  substantially  all  dis- 
sipated and  disposed  of.  The  banker  was 
to  take  care  of  the  money  until  he  could  find 
a  place  to  lend  it,  and  it  was  deposited  on 
general  account  in  the  savings  department. 
A  pass  book  was  given  to  the  depositor, 
showing  the  deposit  and  the  manner  and 
mode  of  checking  out  the  money.  The  fund 
was  subject  to  check,  and  was  mingled  with 
the  other  funds  of  the  bank  with  the  con- 
sent of  the  depositor.  It  would  have  been 
necessary  for  the  depositor  to  surrender  the 
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pass  book  or  give  a  check  for  the  amount  of 
the  deposit  if  a  place  had  been  found  to  loan 
the   money.     There   was   no   trust   in   that 
case.     It  cannot  be  claimed  that  a  trust  was 
not  created  in  this  case.     In  Mutual  Acci. 
Asso.  V.  Jacobs,  141   111.  261,  16  L.  R.  A. 
516,  31  N.  E.  414,  the  accident  association 
gave  Kcan  &  Co.  a  check  on  another  bank 
for  a  specified   purpose,  and   Kean  &   Co., 
with  the  knowledge  of  the  association,  min- 
gled the  money  with  the  general  funds  in 
the  bank  in  the  same  manner  as  money  de- 
posited by  other  depositors.     It  was  plain, 
from  the  evidence,  tliat  the  accident  associa- 
tion knew  the  money  was  drawn  out  and 
used  by  the  bank  in  the  same  manner  as 
other  funds  in  the  usual  course  of  business, 
and  the  deposit  was  treated  as  a  general  de- 
posit.    In  Bayor  v.  American  Trust  d  8<w, 
Bank,  157  111.  62,  41  N.  E.  622,  a  depositor 
holding  an   ordinary  certificate  of  deposit 
claimed  that  the  banker  agreed  to  put  away 
the  money  in  a  separate  package.    The  court 
held  there  was  no  such  agreement  and  no  re- 
lation different  from  the  case  of  a  general 
deposit.     In  Setter  v.  Moice,  182  111.  351,  56 
N.  E.  526,  there  was  an  attempt  to  charge 
the  general  assets  of  the  estate  with  money 
received   by   the   insolvent,   as  conservator, 
six  years  before,  and  the  court  said:     "It 
is  admitted  by  counsel  for  appellant  in  their 
able  argument  that  the  fund  is  incapable  of 
identification    or   distinguishable   from    the 
other  assets  of  the  estate."     The  fund  could 
neither  be  found  nor  identified  among  the 
assets    of    the    assignee.     During    the    six 
years  after  Seiter  received  the  money  he  had 
used  it  indiscriminately  with  his  other  as- 
sets, and  all  that  complainant  could  say  he 
knew  was  that  Seiter  had  once  received  a 
certain  sum  of  money  as  conservator.     In 
this  case  the  money  was  received  March  16, 
1S93,  and  the  failure  was  in  the  following 
June,  and  the  evidence,  supported  by  the  le- 
gal presumption,  establishes  the  identity  of 
the  fund,  and  shows  what  became  of  it.     If 
it  had  been  shown  that  the  trust  fund  was 
withdrawn  or  actually  dissipated,   so  that 
none  of  it  remained  in  the  bank,  the  rule 
would  necessarily  be  different.     If  the  fund 
has  once  been  disposed  of,  no  charge  can  be 
made  against  the  general  estate  in  the  hands 
of   the  assignee  to  the  exclusion   of   other 
creditors,  but,  as  we  have  seen,  the  fact  that 
the  same  bills  were  not  retained,  or  that  the 
fund  is  traced  into  a  larger  sum  of  money 
in  the  same  bank,  does  not  destroy  its  iden- 
tity.    Equity  lays  a  charge,  in  such  a  case, 
on* the  fund  into  which  the  trust  money  is 
traced,  and  not  on  the  general  estate  of  the 
trustee.     The  only  question  here  is,  what  is 
a   sufficient  identification,   ^nd  the  rule  is 
that,  if  it  can  be  shown  the  money  is  in  a 
specified  place,  equity  will  take  out  of  that 
place  enough   money  to   satisfy   the  trust. 
In  this  case  we  think  that  the  trust  fund 
was  traced  and  identified  by  legitimate  evi- 
dence and  rules  of  law  for  ascertaining  its 
identity. 

The  decree  of  the  Superior  Court  of  Cook 
County  and  the  judgment  of  the  Appellate 
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Court  are  reversed,  and  the  cause  is  re- 
manded to  the  Superior  Court,  with  direc- 
tions to  order  the  payment  by  the  receiver 
to  the  petitioners  of  the  amount  of  $1,152.- 


66  cash  remaining  in  the  bank  and  reoeived 
by  him  when  he  took  possession. 

Magrnder,  Ch.  J.,  dissents. 


GEORGIA  SUPREME  COURT. 


G.  F.  SWIFT,  Flff.  in  Err., 

V, 

Robert  A.  BROYLES. 
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*1.  A  proof  of  a  tortious  invaaion  of 
ouc'm  property  rlnrhtM  cannot,  unless  sup- 
plemented by  evidence  disclosing  the  extent 
of  the  loss  thereby  inflicted  upon  the  injured 
party,  afford  a  basis  for  the  recovery  by  him 
of  movQ  than  nominal  damages. 

IL  The  c»'viner  of  a  dwellinar  house 
i!«'hleh  he  hlinat>lf  occupies  as  a  home 
Is  entitled  to  Just  con&pensatlon  for 
the  annoyance  and  discomfort  occasioned  by 
the  maintenance,  by  another,  of  a  nuisance 
on  adjacent  premises;  and,  in  fixing  the 
amount  of  damages  to  be  awarded  in  such  a 
case,  proof  of  depreciation  in  rental  value  of 
the  dwelling  house,  caused  by  such  nuisance, 
may  be  looked  to  as  furnishing  a  proper  evi- 
dentiary guide  for  determining  the  extent  of 
the  annoyance  and  discomfort  actually  suf- 
fered. 

(July  18,  1902.) 

ERROR  to  the  City  Court  of  Atlanta  to 
review  a  judgment  in  favor  of  plaintiff 
in  an  action  brought  to  recover  damages  for 
injuries  alleged  to  have  been  caused  by  the 
maintenance  of  a  nuisance  by  defendant. 
Reoersed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hoke  Smitli  and  Henry  C. 
Peeplea,  for  plaintiff  in  error: 

In  suits  for  damages  for  nuisances  affect- 
ing realty  during  a  limited  period,  the 
measure  of  damages  is  generally  the  loss  of 
rents,  or  depreciation  of  rental  value. 

16  Am.  &  Kng.  Enc.  Law,  p.  985;  2  Wood, 
Nuisances.  2d  cd.  U  898,  899,  p.  1318,  1st 
ed.  §  445,  p.  853;  Francis  v.  Scivoelkopf,  63 
N.  Y.  152;  ^\icl  v.  Stewart,  19  Hun,  272; 
Emery  v.  Lowell,  109  Mass.  197;  Kemper 
V.  Louisinllc,  14  Bush,  87;  Loughran  v. 
Des  Moines.  72  Iowa,  382,  34  N.  W.  172; 
Shively  v.  Cedar  Rapids,  I.  F.  d  N.  W.  R. 
Co.  74  Iowa,  109,  37  N.  W.  133;  Potter  v. 
Froment,  47  Cal.  166;  Illinois  C.  R.  Co.  v. 
Oraybill,  50  111.  242. 

Messrs.  Arnold  &  Arnold,  for  defendant 
in  error: 

No  court  could  determine,  in  a  case  like 

•Headnotes  by  Lumpkin,  P.  J. 

"Note. — As  to  nulmince  in  discharge  of  nox- 
ious leases,  vapors,  etc.,  see  also,  in  this  series, 
Bohan  v.  Port  Jervis  Gaslight  Co.  (N.  Y.)  9 
L.  R.  A.  711,  with  note  as  to  nuisances  gener- 
ally; Susquehanna  Fertilizer  Co.  v.  Malone 
(Md.)  9  L.  K.  A.  737  :  Fogarty  v.  Junction  City 
Pressed  Brick  Co.  (Kan.)  18  L.  R.  A.  736; 
and  Boston  Ferrule  Co.  v.  Hills  (Mass.)  20  L. 
H.  A.  844. 
:>8  L.  R.  A. 


the  present,  where  the  entire  comfort  of  a 
residence  is  practically  destroyed,  that  $1,- 

000  is  excessive  damages. 

16  Am.  &  £ng.  £nc.  Law,  pp.  084-986: 
Wood,  Nuisances,  §S  439,  441,  444^46,  448, 
470,  471,  476. 

In  the  case  of  a  farm  which  has  a  teIuc 
entirely  distinct  and  in  addition  to  the  resi- 
dence or  home  feature,  the  value  for  rent 
can  be  recovered  by  the  owner  who  is  also 
I  the  occupant. 

Georgia  K.  d  Bkg.  Co.  v.  Berry,  78  Ga. 
'744,  4  S.  E.  10;  Chicago  v.  Huenerbein,  So 
111.  594,  28  Am.  Kep.  626;  Randolf  v.  Bloom- 
field,  77  Iowa,  60,  41  N.  W.  562;  Michel  v 
j  Monroe  County,  39  Hun,  47 ;  Jarvis  T.  8t. 
[Louis,  I.  M.  d  8.  R.  Co.  26  Mo.  App.  253 ^ 
Pierce  v.  Wagner,  29  Minn.  355,  13  N.  W. 
170;  16  ^Vm.  &  Eng.  Enc.  Law,  p.  986. 

It  would  be  entirely  too  narrow  a  view  to 
confine  the  plaintiiT's  damages  to  the  de- 
struction of  his  home  comforts,  even  though 
he  was  occupying  it  as  a  home. 

Randolf  v.  Bloom  field,  77  Iowa,  60,  41  K. 
W.  662;  Shively  v.  Cedar  Rapids,  /.  F.  d  N. 
W.  R.  Co.  74  Iowa,  169,  37  N.  W.  133;  Lough- 
ran  v.  Des  Moines,  72  Iowa,  382,  34  N.  W. 
172;  16  Am.  &  Eng.  Enc.  Law,  p.  985: 
Brown  v.  Chicago  d  A.  R.  Co.  80  Mo.  457; 
Emery  v.  Lowell,  109  Mass.  201;  Pierce  v. 
Wagner,  29  Minn.  355,  13  N.  W.  170. 

Mr.  Naali  R.  Broylea  also  for  defendant 
in  error. 

li-ampkin,  P.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  below,  Robert  A.  Broyles. 
brought  against  Gustavus  F.  Swift  a  suit 
for  damages,  and  recovered  therein  a  verdict 
for  $1,000. 

The  case  made  by  the  plaintiff's  petition 
was,  in  brief,  as  follows:  "Petitioner  is, 
and  for  three  years  past  has  been,  the  owner 
of  ...  a  tract  of  land  consisting  of 
!  about  six  (6)  acres,  and  lying  in  the  comity 
of  Fulton,  and  on  the  west  side  of  what  is 
known     as     the     ^Marietta     road.'     .     .     . 

1  Plaintiff's  property  has  upon  it  a  large 
dwelling  house,  a  large  bam  and  carriage 
house,  a  servant's  house;    is  covered   with 

I  grass  and  vegetation ;  has  a  large  garden 
upon  it;  and  has  upon  it  oak,  peach,  apple, 
plum,  and  pine  trees  in  abundanca  .  .  . 
About  the  month  of  January,  in  the  year 
1899,  the  defendant  began  the  operation  of 
certain  chemical  works  'in  the  immediate 
neighborhood  of  plaintifTs  property,  and 
began  the  manufacture  of  fertilizer  and  the 
tise  of  strong  acids  in  the  manufacture  of 
the  same.  .  .  .  The  various  acids  and 
noxious  gases  and  odors  which  have  been 
emittetl     by    the    defendant    from    [these] 
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^'orks  in  the  operation  of  said  plant  have 
iiad  the  effect  to  ruin  and  totally  destroy 
the  property  of  plaintiff;  have  ruined  and 
destroyed  it  as  a  home  and  residence  for 
plaintiff  and  family;  have  killed  and  de- 
stroyed all  of  the  vegetation  on  it/'  as  well 
as  "all  of  the  trees  aforesaid;  and  the  con- 
stant presence  of  the  said  noxious  gases 
upon  the  premises  have  totally  destroyed 
the  same  for  residence  purposes."  The  nox- 
ious gases  and  other  '^harmful  and  injurious 
i«ubstances  sent  out  into  the  air  by  defend- 
ant in  the  operation  of"  said  plant  continu- 
ously pervade  the  premises  of  the  plaintiff, 
X event  the  comfortable  and  safe  occupancy 
the  house  upon  said  premises;  kill  all 
the  v^etation  thereon;  and  are  a  nuisance 
tlangerous  to  property  and  health."  Plain- 
tiff has,  as  a  result  of  such  nuisance,  been 
damaged  in  th^  sum  of  $2,000,  in  that  the 
rental  value  of  his  property  has  been  depre- 
ciated to  the  extent  of  $25  per  month ;  trees 
of  the  value  of  $500  have  been  killed ;  the 
injury  done  'to  other  trees  amounts  to  a  like 
sum;  and  the  vegetablea  planted  in  his  gar- 
den have  been  destroyed,  entailing  upon  him 
an  annual  loss  of  $300.  An  answer  was 
filed  by  the  defendant,  in  which  he  denied 
the  allegations  of  fact  upon  which  the  plain- 
tiff relied  for  a  recovery.  After  a  hearing 
of  the  case  on  its  merits,  with  the  result  al- 
ready stated,  Swift  made  a  motion  for  a  new 
trial,  which  was  overruled,  and  he  excepted. 
The  case,  as  here  presented,  is  controlled  by 
the  questions  dealt  with  in  the  discussion 
which  follows. 

1.  If,  in  point  of  fact,  the  defendant  was 
guilty  of  the  wrongs  complained  of,  the 
plaintiff,  as  owner  of  the  premises  described 
m  his  petition,  was  entitled  to  recover  dam- 
ages for  all  permanent  injuries  done  to  his 
freehold  estate;  and,  as  he  occupied  the 
premises  himself,  he  also  had  a  right  to  de- 
mand just  compensation  for  such  injuries 
as  temporarily  deprived  him  of  the  unre- 
stricted use  and  full  enjoyment  of  the  same. 
Danielly  v.  Cheeves,  94  Ga.  264,  21  S.  E. 
524;  Holmes  v.  Atlanta,  113  Ga.  961,  39  S. 
K.  458;  Nashville  v.  Comar,  88  Tenn.  415, 
7  L.  R.  A.  465,  12  S.  W.  1027;  Carli  v. 
Union  Depot  Street  R,  d  Transfer  Co.  32 
Minn.  101,  20  N.  W.  89;  Chicago  v.  Huener- 
heiu,  85  111.  594,  28  Am.  Rep.  626;  Emery 
T.  LotDcll,  109  Mass.  197.  There  was  testi- 
mony in  his  behalf  which  tended  to  show 
that  a  number  of  pine  trees  growing  on  his 
place  were  killed,  and  all  of  his  fruit  and 
^hade  trees  seriously  affected,  by  noxious 
;^see  which  escaped  into  the  air  from  the 
defendant's  works.  Evidence  as  to  the 
value  of  these  pine  trees  was  submitted,  but 
no  proof  was  offered  from  which  any  fair 
and  reasonable  estimate  could  be  made  of 
the  amount  of  damages  sustained  by  reason 
of  the  injuries  done  to  such  of  the  trees  as 
had  not  been  killed.  Total  annihilation  of 
all  plant  life  in  the  plaintiff's  garden  was 
jilso  shown.  The  extent  of  the  loss  thereby 
incurred  by  him  was,  however,  left  as  much 
in  the  air  as  the  destroying  agencies  which 
lie  claims  played  havoc  with  his  v^etables 
ci>uld  possibly  have  been.  It  necessarily 
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follows  that  the  trial  judge  should,  as  he 
was  in  writing  requested  to  do  b^  defend- 
ant's counsel,  have  instructed  the  jury  that 
they  were  not,  save  only  as  to  the  trees  ac- 
tually destroyed,  authorized  to  find  for  the 
plaintiff  more  than  nominal  damages  for 
any  of  the  above-mentioned  injuries  suffered 
by  him. 

2.  Undoubtedly,  it  was  his  right  to  re- 
ceive additional  compensation  for  any  an- 
noyance or  discomfort  occasioned  by  the  air 
in  and  about  his  dwelling  house  being  per- 
meated with  noisome  gases  and  offensive 
odors  discharged  from  the  defendant's  fer- 
tilizer plant.  Baltimore  d  P.  R»  Co,  v. 
Fifth  Baptist  Church,  108  U.  S.  317,  27  L. 
ed.  739,  2  Sup.  Ct,  Rep.  719;  Illinois  C.  R, 
Co,  V.  Cfrahill,  50  111.  241 ;  Oraessle  v.  Cor- 
penter,  70  Iowa,  166,  30  N.  W.  392;  Wesson 
v.  Washburn  Iron  Co,  13  Allen,  96,  90  Am. 
Dec.  181;  Emery  v.  Lowell,  109  Mass.  197; 
Pierce  V.  Wagner,  29  Minn.  366,  13  N.  W. 
170;  1  Wood,  Nuisances,  3d  ed.  §§  511,  561- 
563.  Where  there  is  such  a  wrongful  inter- 
ference with  "the  comfortable  enjoyment  of 
property  by  a  person  in  x>osse8sion,  no  pre- 
cise rule  for  ascertaining  the  damage  can  be 
given,  as,  in  the  very  nature  of  things,  the 
subject-matter  affected  is  not  susceptible  of 
exact  measurement;  therefore  the  jury  are 
left  to  say  what,  in  their  judgment,  the 
plaintiff  ought  to  have  in  money,  and  what 
the  defendant  ought  to  pay,  in  view  of  the 
discomfort  or  annoyance  to  which  the  plain- 
tiff and  his  family  have  been  subjected  by 
the  nuisance."  See  §  866  of  the  volume  last 
cited.  It  is  not,  of  course,  the  "poUcy  of  the 
law  that  the  jury  shall  be  permitted  to  act 
arbitrarily  in  the  matter.  On  the  contrary, 
they  are  expected  to  observe  the  cardinal 
rule  that  only  actual  damages  can  lawfully 
be  recovered  by  the  injured  party.  To  the 
end  that  they  may  be  enabled  to  arrive  at  a 
just  and  reasonable  conclusion  as  to  the 
amount  of  compensation  to  be  awarded  him, 
the  courts  have,  with  marked  unanimity, 
held  that  the  jury  may  consider  proof  of, 
and  adopt  as  the  measure  of,  his  damages, 
the  depreciation  in  rental  value  of  his  prop- 
erty, caused  by  the  discomforts  to  whidi  its 
use  has  been  subjected.  South  Bend  v. 
Paxon,  67  Ind.  228;  Francis  v.  Schoellkopf, 
53  N.  Y.  152;  Wiel  v.  Stetoart,  19  Hun,  272; 
Beir  v.  Cooke,  37  Hun,  38;  Michel  v.  Mon- 
roe County,  39  Hun,  47;  Pinney  v.  Berry, 
61  Mo.  360;  Loughran  v.  Des  Moines,  72 
Iowa,  382,  34  N.  W.  172;  Shively  v.  Cedar 
Rapids,  I,  F.  d  N,  W,  R,  Co,  74  Iowa,  169, 
37  N.  W.  133.  One  who  himself  occupies 
premises  of  which  he  is  the  owner  cannot,  it 
is  true,  logically  be  said  to  have  suffered 
any  actual  loss  of  rent  by  reason  of  a  tor^ 
tious  interference  with  the  enjoyment  of  his 
Lome.  The  decisions  just  cited  are  not, 
however,  based  upon  any  such  erroneous 
theory,  but  rest  upon  the  perfectly  rational 
doctrine  that  the  owner  of  property  of  a 
given  rental  value  is  entitled,  if  he  elects  to 
be  at  once  his  own  landlord  and  tenant,  to 
get  an  amoimt  of  enjoyment  out  of  it  equal 
to  the  sum  he  would  be  obliged  to  pay  aa 
rent  for  premises,  of  a  like  rental  value,  be- 
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longing  to  another.  See,  in  this  connection, 
the  remarks  of  Smith,  P.  J.,  in  Michel's 
Case,  39  Hun,  47.  We  have  been  able  to 
find  but  one  case,  that  of  Potter  v.  Froment, 
47  Cal.  165,  in  which  this  doctrine  has  been 
repudiated.  It  is  further  to  be  observed 
that  the  recovery  by  the  injured  party  is  not 
to  be  limited  to  the  depreciation  in  rental 
value  of  his  premises  if  he  shows  that  he 
has  been  put  to  expense  on  account  of  sick- 
ness in  his  family  caused  by  the  nuisance 
complained  of.  Loughran  v.  Des  Moines, 
72  Iowa,  382,  34  N.  W.  172;  Brown  v.  Chi- 
cago d  A.  R,  Co.  80  Mo.  457 ;  Jarvis  v.  St. 
Louis,  L  M.  d  S.  R.  Co.  26  Mo.  App.  253. 
While,  as  was  held' in  the  case  of  Kemper 
V.  Louisville,  14  Bush,  87,  "no  recovery  can 
be  had  for  physicisLns'  bills  paid,  or  loss  of 
time  on  the  part  of  the  occupants  oh  ac- 
count of  sickness"  thus  produced,  "still 
these  facts  may  be  proved  with  a  view  of 
showing  the  extent  to  which"  the  plaintiflf 
has  been  damaged  by  being  wrongfully  de- 
prived of  the  natural  comforts  of  his  home; 
that  is  to  say,  proof  of  such  facts,  or  of  de- 
preciation in  rental  value,  can  merely  serve 
as  an  evidentiary  guide  in  determining  what 
amount  of  money  will  compensate  him  for 
the  grievous  wrong  which  the  law  seeks  to 
redress,  via.,  the  tortious  invasion  upon  his 
legal  right  of  unmolested  enjoyment  of  his 
property, — an  injury  which  may  or  may  not 
be  attended  wiUi  the  incidents  just  men- 
tioned. As  w^s  clearly  pointed  out  in  the 
opinion  delivered  by  Beck,  J.,  in  Randolf  v. 
Bloomfield,  77  Iowa,  52,  41  N.  W.  663: 
"While  rental  value  may  be  the  subject  of 
inquiry  in  some  cases  in  order  to  determine 
the  damages,  it  is  plain  that,  when  the  en- 
joyment of  a  homestead  .  .  .  [is]  de- 
stroyed or  diminished,  the  true  rule  for  the 
measure  of  damages  requires  the  owner  to 
be  compensated  therefor.^'  The  rental  value 
of  his  premises  may  not  be  appreciably  af- 
fected, or  their  value  for  rent  may  be  act- 
ually enhanced  by  a  demand  for  nouses  by 
the  employees  of  the  proprietors  of  the 
manufacturing  enterprise  which  produces 
the  nuisance;  yet  this  can  constitute  no 
valid  reply  to  the  incontestable  fact  that  his 
enjoyment  of  the  comforts  of  his  home  has 
been  wrongfully  interfered  with,  to  his 
legal  injury,  Francis  v.  Schoellkopf,  63  N. 
Y.  162.  That  the  wrongdoer  should  not  be 
permitted  to  "take  credit  for  such  increase, 
by  way  of  indirect  set-off  against  the  direct 
loss  or  injury  which  he  has  occasioned," 
was  recognized  by  this  court  in  Davis  v. 
East  Tennessee,  F.  d  Q.  R.  Co.  87  Ga.  612, 
13  S.  E.  667. 

It  seems  that  in  the  case  now  before  us 
the  trial  judge  confounded,  with  the  root  of 
the  evil  calling  for  redress,  a  mere  deriva- 
tive result  indicating  the  extent  of  the  plain- 
tiff's loss.  After  instructing  the  jury  to  the 
effect  that  he  was  entitled  to  recover  such 
damages  as  he  may  have  sustained  by  rea- 
son of  any  depreciation  in  the  rental  value 
of  his  premises  caused  by  the  alleged  nui- 
sance, his  honor  added:  "Another  item  of 
damage  is  the  destruction  of  the  home  and 
its  comfortable  enjoyments.  Plaintiff  says 
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that,  by  reason  of  the  fumes  and  gasefi,  the 
comforts  of  his  home  have  been  entirely  de- 
stroyed; that  he  and  his  family  have  suf- 
fered   physical    discomforts    and    pain.    If 
you  believe  these  all^ationa  are  true,  un- 
der the  law  you  could  give  such  damage  a» 
would    fairly    and^   reasonably    oompenBate 
him."    Exception  is  taken  to  these  instruc- 
tions on  the  ground  that  the  court  thereby 
"permitted  the  jury   to  find  both   for  th» 
diminution  of  rental  value  of  the  premises- 
'  during  a  time  when  they  were  occupied  by 
I  plaintiff  himself,  and  for  the  destruction  of 
I  the  home  and  its  comfortable  enjoyments, 
I  and  for  the  physical  discomforts  and  pain  of 
plaintiff  and   his  familjr  during;  the  same 
period;  thus,  in  effect,  visiting  double  dam- 
'  ages  on  defendant,  or  at  least  greater  dam- 
ages than  the  law  would  authorize."    This 
criticism  on  the  charge  of  the  court  is,  we 
think,   not  only  just,   but  temperate.     In- 
deed,  the   amount   of   the  verdict  returned 
against  the  d^endant,  which  in  his  motion 
for   a   new   trial  he  characterizes  as  exces- 
sive, may,  in  view  of  the  instructions  given 
to  the  jury  upon  this  branch  of  the  case,  be 
readily  accounted  for. 
Judgment  reversed. 

All  the  Justices  concur  except  Lewis,  J.,. 
absent  on  account  of  sickness. 


Chris.  AliNJTEITER,  Plff.  in  Err., 
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*1.  It  Is  not,  irltl&ln  the  meanlnir  of  {- 
422  of  tbe  Penal  Code,  m.  Trorlc  of  '<iie» 
cesslty  or  charity"  for  a  butcher  to  sell 
meats  to  his  customers  on  the  Lord's  day 
merely  because  they  choose,  as  matter  of  eon- 
venlence  or  preference,  not  to  make  their 
purchases  on  the  previous  day. 

2.  The  ficivinflr  of  erroneous  or  ln*ppro* 
prlatc  Instructions  In  the  trial  of  a 
criminal  case  affords  tbe  accused  no  Jnst 
cause  of  complaint,  when  so  doing  coald  not 
in  any  manner  have  operated  to  his  injurj. 

(June  3,   1902.) 

ERROR  to  the  City  Court  of  Brunswick  to 
review   a   judgment  convicting   defend- 
ant of  selling  meat  on  Sunday.     Affirmed, 
The  facts  are  stated  in  the  opinion. 
Messrs.  Earnest  Dart  and  GroTatt  St- 
Whitfield,  for  plaintiff  in  error: 

It  is  the  province  of  the  jury  to  deter- 

•Ileadnotes  by  Luufkin,  P.  J. 


Note. — As  to  what  are  works  of  necessity 
which  may  be  performed  on  Sunday,  see  also, 
in  this  series.  Western  U.  Teleg.  Co.  v.  Yopst 
(Ind.)  3  L.  R.  A.  224;  Handy  y.  Globe  Pub. 
Co.  (Minn.)  4  L.  R.  A.  466;  Com.  v.  Waldman 
(Pa.)  11  L.  R.  A.  563 ;  Com.  v.  Matthews  (Pa.) 
18  L.  R.  A.  761 ;  and  B9  parte  Kennedy  (Tex.> 
51  L.  R.  A.  270. 

As  to  Sunday  labor  generally,  see  note  to 
Quarles  v.  State  (Ark.)   14  L.  R.  A.  192. 
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mine,  under  all  the  facts  of  the  case,  on  the 
trial  of  a  person  for  a  violation  of  the  Sun- 
day statute,  whether  the  work  was  or  was 
not  a  work  of  necessity. 

8iat0  V.  Knight,  29  W.  Va.  343,  1  S.  E. 
.369;  Edgerton  v.  State,  67  Ind.  688,  33  Am. 
Rep.  110;  Ungericht  v.  8tate,  119  Ind.  380, 
21  N.  E.  1082;  Whitcomh  v.  Gilman,  36  Vt. 
297;  Sayre  v.  Wheeler,  32  Iowa,  659. 

The  necessity  may  ^ow  out  of,  or,  indeed, 
be  incident  to,  a  particular  trade  or  calling, 
and  yet  be  a  case  of  necessity  within  the 
meaning  of  the  act;  for  it  is  no  part  of  the 
design  of  the  act  to  destroy,  or  impose 
onerous  restrictions  upon,  any  lawful  trade 
or  business. 

Hennersdorf  v.  State,  25  Tex.  App.  597, 
8  S.  W.  926. 

If  there  is  a  doubt  whether  the  act  in 
question  is  a  work  of  necessity,  then  the 
defendant  is  entitled  to  the  benefit  of  the 
doubt. 

Hines  v.  Wilmington  d  W.  R,  Co.  95  N. 
C\  434,  59  Am.  Rep.  250;  Black,  Interpreta- 
tion of  Laws,  290. 

The  business  of  a  baker,  and  certainly 
that  of  a  butcher,  is  such  that  the  public 
necessity  requires  it  to  be  conducted  on 
Sunday. 

2  Bishop,  Crim.  Law,  958;  3  Wharton, 
Crim.  Law,  1017;  Black,  Interpretation  of 
Tjiws,  200. 

Mr.  J.  T.  Colson  for  defendant  in  error. 

LnmpkixK,  P.  J.,  delivered  the  opinion  of 
the  court: 

Section  422  of  the  Penal  Code  reads  as 
follows:  "Any  person  who  shall  pursue 
his  business,  or  the  work  of  his  ordinary 
calling,  on  the  Lord's  day,  works  of  neces- 
sity or  charity  only  excepted,  shall  be  guil- 
iy  of  a  misdemeanor."  Amheiter  was  in- 
dicted and  convicted  under  this  section. 
The  charge  was  that  on  a  named  Sabbath 
<Uy  he  carried  on  the  business  of  "running 
a  meat  market,"  this  business  being  his  or- 
dinary calling,  by  selling  meat,  "said  selling 
not  bein^  a  work  of  necessity  or  charity." 
The  testimony  of  certain  witnesses  sworn 
in  behalf  of  the  state  demanded  a  finding  of 
the  following  facts:  The  accused  was  by 
occupation  a  butcher.  On  divers  Sundays 
A'ithin  two  years  prior  to  the  finding  of  the 
indictment  he  kept  his  place  of  business 
<*pen,  and  in  his  presence  and  with  his  con- 
sent his  employees  sold  and  delivered  meats 
to  customers  for  cash.  These  customers 
made  their  purchases  on  the  Sabbath  day 
merely  for  their  convenience,  preferring  not 
to  buy  on  the  day  previous,  because  on  Sun- 
«iay  they  could  obtain  fresher  meats.  There 
was  nothing  in  any  of  the  testimony  even 
remotely  tending  to  show  that  any  i>articu- 
lar  sale*  of  meat  was  made  on  account  of  an 
emergency  rendering  it  necessary  for  the 
customer  to  procure  meat  on  the  Sabbath 
day.  The  accused  introduced  no  testimony, 
but  relied  solely  upon  a  statement  in  which 
he  poeitively  asserted  that  he  had  not  him- 
self sold  any  meats  on  Sunday,  and  was  not 
present,  and  had  no  knowledge  of  any  sales 
on  the  Sabbath  day  which  may  have  been 
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made  by  his  employees.  He  further  stated, 
that,  if  there  were  any  such  sales,  they  were 
\vithout  his  knowledge  or  consent.  A  ver- 
dict of  guilty  was  returned  by  the  jury,  and 
Arnheiter  is  here  complaining  of  a  judg- 
ment overruling  his  motion  for  a  new  trial,, 
in  which  he  assigned  error  on  certain  in- 
structions given  to  the  jury,  and  attacked 
the  verdict  on  the  ground  that  it  was  con- 
trary to  the  evidence.  The  court  charged, 
in  substance,  that,  inasmuch  as  the  accused 
denied  having  made,  either  directly  or  indi- 
rectly, any  sales  of  meat  on  the  Lord's  day, 
the  state  was  not  required  to  show  that  the 
particular  sales  referred  to  in  the  testimony 
of  its  witnesses  were  not  works  either  of 
necessity  or  of  charity;  and,  further,  that 
before  the  accused  would  be  authorized  to 
set  up  the  defense  that  "the  sale  or  the  pur- 
suing of  the  business  was  a  work  of  necessi- 
ty or  charity,"  he  must  admit  the  doins  of 
the  act  charged  against  him  in  the  indict- 
ment. We  cannot  uphold  these  instructions 
as  oorrect  propositions  of  law.  It  is,  in 
every  prosecution  based  upon  the  above- 
cited  section  of  the  Code,  incumbent  on  the 
state  to  allege  and  prove  that  the  acts  done 
by  the  accused  in  the  course  of  his  ordinary 
calling  were  not  works  of  necessity  or  char- 
ity; and  the  accused  does  not,  by  a  denial 
that  he  did  these  acts  on  the  Sabbath  day, 
relieve  the  state  of  the  burden  of  proving 
its  charge  as  laid.  We  do  not,  however, 
think  the  erroneous  instructions  just  re- 
ferred to  really  operated  to  the  prejudice  of 
the  accused.  As  will  have  been  seen,  the 
state  aflirmatively  showed  that  he  did  carry 
on  his  ordinary  calling  on  the  Sabbath  day, 
and  also  that  in  doing  so  he  was  not  engag- 
ing in  any  work  of  necessity  or  charity ► 
The  mere  fact  that  his  customers  preferred 
delaying  the  purchase  of  their  meats  until 
Sunday  in  order  that  they  might  get  the 
same  fresher  than  they  would  be  if  bought 
on  Saturday  and  kept  overnight,  does  not, 
under  the  statute,  make  a  case  of  necessity 
for  selling  on  the  Lord's  day;  and  there  is 
no  suggestion  of  any  charitable  intention  on 
the  part  of  the  accused,  for  the  testimony 
was  that  he  sold  for  cash.  It  made  not  a 
particle  of  difTerence  that  the  business  was 
actually  conducted  by  the  employees  of  the 
accused,  for,  if  he  was  present,  and  gave  his 
sanction  to  their  so  doing,  he  was,  of 
course,  responsible  for  their  acts.  Assum- 
ing as  true  the  statements  made  by  the  wit- 
nesses who  testified  in  behalf  of  the  state,, 
the  accused  was,  as  matter  of  law,  guilty 
of  the  ofl'ense  with  which  he  was  charged. 
If  his  statement  presented  the  real  truth  in 
regard  to  the  matter,  he  was  not  guilty  un- 
der any  view  of  the  law.  The  court,  in  its 
charge,  so  instructed  the  jury.  Therefore 
the  only  issue  upon  which  they  were  called 
upon  to  pass  was  whether  his  statement  was 
entitled  to  greater  weight  than  the  testi- 
mony of  the  state's  witnesses.  The  errone- 
ous instructions  pointed  out  above  did  not 
operate  otherwise  than  to  eliminate  from 
the  consideration  of  the  jury  all  question  aa 
to  the  necessity  of  the  alleged  sales,  and  this, 
was  not  a  hardship  upon  the  accused,  for 
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there  was  no  such  issue  involved  in  the 
•ease. 

The  niotion  for  a  new  trial  contains  nu< 
merous  other  grounds  presenting  in  differ- 
^mt  form  the  points  disposed  of  ahove. 
There  is  no  need^  however,  for  dealing  spe- 
•ciiically  with  these  grounds;  for,  so  Far  as 
this  branch  of  the  case  is  concerned,  it  is 
■absolutely  controlled  by  what  has  already 
been  said. 

Tlie  further  complaint  is  made  that  the 
•court  gave  to  the  jury  an  erroneous  instruc- 


tion as  to  how  they  should  reconcile  con- 
flicting testimony.  It  is  useless  to  inquire 
whether  this  instruction  was  or  was  not  cor- 
rect, there  being  no  conflict  whatever  in  the 
testimony  of  the  state's  witnesses,  and  the 
accused  having  introduced  no  evidence  at 
all  in  his  behcdf. 
Judgment  affirmed. 

All  the  Justices  concur,  except  Iiewifl,  J., 

absent  on  account  of  sickness. 


INDIANA  SUPREME  COURT. 


John  GROSS,  Appt,, 

V. 
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1.  A  county  treasurer  does  not  beeome 
entitled  to  the  conipenaation  allo^ved 
by  m.  prior  net  during  the  time  la  wblch  a 
dociRion  holding  void  the  act  In  force  when 
he  took  oflice  remains  unreversed;  but  upon 
the  reversal  of  such  decision  his  rights  since 
he  entered  upon  the  discharge  of  his  duties 
are  governed  by  the  later  act. 

^  A  public  officer  xvlko  neeeptii  and  re- 
tain si  the  salary  provided  by  the  law  in 
force  when  he  takes  office  cannot  question 
the  validity  of  the  statute. 

^.  The  allowance  by  the  board  of  coni- 
misslouers  of  a  claim  by  a  county  officer 
against  the  county,  in  violation  of  the  plain 
letter  of  the  statute,  is  not  binding  on  the 
county. 

4.  The  riffht  of  a  county  treasurer  to 
compensation  under  a  prior  act  does  not 
become  res  judicata  by  the  fact  that  he  con- 
tributed to  the  expenses  of  an  action  in 
which  the  later  statute  was  declared  void. 

5.  A  county  treasurer  Is  not  entitled  to 
compensation  under  the  statute  in  force 
during  his  first  term  for  services  performed 
during  his  second  term,  when  a  different 
statute^  was  in  force,  on  the  ground  that  he 
was  prevented  by  injunction  from  perform- 
ing them  during  his  first  term. 

(May  22,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Wabash  County 
in  favor  of  plaintiffs  in  an  action  brought  to 
recover  back  money  alleged  to  have  be^i 
wrongfully  paid  to  defendant  as  county 
treasurer.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Thomas  IL  Marsliall,  IVill- 
1am  F.  MoNagny,  and  P.  H.  CliiK*ton 
for  appellant. 

Messrs.  Frank  J.  Heller  and  Benton 
JL  Gates,  for  appellees: 

A  board  of  commissioners  cannot  add  to 
its  powers,  or  give  effect  to  an  unauthorized 


act,  by  any  declaration  of  its  own;  nor  can 
it  make  orders  wherry  the  statutory  fees 
of  an  officer  may  be  increased.  A  public 
ofliccr  is  not  entitled  to  any  other  compensa- 
tion than  that  fixed  by  the  legislature.  He 
cannot  be  paid  out  of  the  public  treasury 
without  statutory  authority  therefor.  A 
board  of  county  commissioners  can  do  no 
act  not  expressly  or  impliedly  authorueed 
by  statute. 

Tippecanoe  County  v.  Barnes,  123  Ind. 
400,  24  N.  E.  137;  Gavin  y.  Wells  County, 
104  Ind.  201,  3  N.  E.  846;  Miller  Y,  Em- 
hrcc,  S8  Ind.  133;  Orant  County  v.  Brad- 
ford, 72  Ind.  465,  37  Am.  Rep.  174;  Eight 
V.  Monroe  County,  68  Ind.  575;  Donaldsonr. 
Wahash  County,  02  Ind.  80;  Lehigh  County 
V.  Scvimel,  124  Pa.  358,  16  Atl.  876;  Nowies 
V.  Jasper  County,  86  Ind.  179. 

The  allowance  and  the  payment  of  appel- 
lant's claim  were  illegal  and  in  violation  of 
the  law.  The  appellant  having  presented 
an  illegal  claim  to  the  board  for  allowance, 
and  the  money  having  been  received  by  him, 
he  is  chargeable  with  knowledge  of  the 
illegal  act.  It  was  no  payment  by  the 
county;  the  county  as  a  public  corporation 
could  not  be  held  to  consent  to  the  payment 
of  the  public  money  in  defiance  of  law. 

Huntington  County  v.  Hea^ton,  144  Ind. 
583,  41  N.  E.  457,  43  N.  E.  651;  Oemmillv. 
^Arthur,  125  Ind.  258,  25  N.  E.  283;  Lee  v. 
Huntington  County,  124  Ind.  214,  24  N.  E. 
980:  McFadden  v.  Wilson,  96  Ind.  263;  4 
Wait,  Act.  &  Def.  p.  469;  Tipton  County  v. 
Kivihcrlin,  108  Ind.  449,  9  N.  E.  407;  Ora- 
ham  V.  State  ex  rel,  Jefferson  County,  6G 
Ind.  392. 

A  county  treasurer  is  an  officer  who  acts 

upon  his  own  responsibility  and  independ- 

I  ently  of  the  board  of  commissioners,  so  far 

,  as  the  keeping  of  the  funds  of  the  county  and 

!  state  is  concerned. 

The  appellant  having  passed  judgment  on 
his  own  case  by  filing  his  bill  at  the  expira- 
tion of  each  quarter  for  $460  as  provided  by 
the  act  of  1891,  and  accepting  the  salary  as 
provided  by  said  act,  is  estopped  from  claim- 


NOTE. — As  to  the  effect  of  change  In  the  de-  i  Grand  Rapids  Parlor  Furniture  Co.  (C.  C.  App. 
vision  of  a  state  court  as  Impairing  obligation  |  Gth  C.)    22  L.  R.  A.  817 :   Haskett  v.   Maxey 
of  contract,  see,  in  this  series,  Allen  v.  Allen  |  (Ind.)   19  L.  R.  A.  379;  and  Storrle  v.  Corteii 
<Cal.)    16  L.   R.  A.  646,  and  note;  Brown  v.  '  iTex.)  35  L.  R.  A.  666. 
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ing  hid  fees  under  the  act  of  1879  for  any 
part  of  his  said  term  of  office. 

Acta  1891,  p.  452,  §  135;  Legler  v.  Paine, 
147  Ind.  181,  45  N.  E.  604;  Test  v.  Larah, 
76  ind.  452. 

It  was  not  the  intention  of  the  legisla- 
ture that  treasurers  elected  after  1891 
should  receive  any  other  compensation  than 
that  provided  in  §  136  of  the  fee  and  salary 
act  of  1891. 

WaUh  V.  Biaie  ex  rel.  Soulcs,  142  Ind 
357,  33  L.  R.  A.  392,  41  N.  E.  65;  Meer  v. 
Shelby  County,  26  Ind.  App.  85,  59  N.  E. 
184. 

The  county  cannot  be  liable  for  the  fees 
and  charges  of  officers  without  an  express 
statute  therefor. 

Noble  V.  Wayne  County,  101  Ind.  128. 

The  legislature  has  a  right  to  increase  or 
-decrease,  by  statutory  enactment,  compensa- 
tion of  officers  at  any  time;  and,  unless  the 
-oontrary  is  shown  by  the  act  itself,  the  com- 
pensation will  be  increased  or  diminished  to 
<x>nform  to  said  statute  at  the  time  the  same 
takes  effect. 

Turpen  v.  Tipton  County,  7  Ind.  172 ;  Oil- 
hert  V.  Grant  County,  8  Blackf.  81;  Falken- 
burgh  v.  Jones,  5  Ind.  296;  Walker  v.  Dun- 
ham, 17  Ind.  483. 

Offices  are  not  regarded  as  grants  or  con- 
tracts, but  rather  as  trusts  or  agencies. 

Coffin  V.  State  ex  rel.  Norton,  7  Ind.  157 ; 
Jirasil  V.  McBride,  69  Ind.  256. 

The  appellant  acquired  no  rights  by  the 
mistaken  opinion  of  the  law  in  the  case  of 
State  eas  rel,  Benton  County  v.  Boicc,  140 
Ind.  606,  39  X.  E.  64,  40  N.  E.  113. 

Center  School  Ticp.  v.  State  ex  rel.  Inr 
■dianapolis  School  Comrs.  150  Ind.  173,  49 
X.  E.  901;  Pierce  v.  Pierce,  46  Ind.  86; 
Meer  v.  Shelhij  County,  26  Ind.  App.  85,  59 
X.  E.  184;  Re\'.  Stat.  1894,  §  7913;  Rev. 
SUt  1881,  $$  5811,  5812:  Jackson  County 
V.  State  ex  rel.  Hord,  100  Ind.  270,  6  N.  E. 
623. 

The  fee  and  salary  act  of  1879  was  re- 
pealed by  the  act  of  1891. 

Ilamion  v.  Madison  County,  153  Ind.  .68, 
-54  N.  E.  105;  Walsh  v.  State  ex  rel.  Soules, 
142  Ind.  357,  33  L.  R.  A.  392,  41  N.  E.  65; 
Henderson  v.  State  ex  rel.  Stout,  137  Ind. 
552,  24  L.  R.  A.  469,  36  N.  E.  257. 

Dowling,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  was  elected  treasurer  of  Whit- 
ney county,  at  the  general  election  held  in 
November,'  1890,  and  was  re-elected  to  that 
office  at,  the  November  election,  1892,  serv- 
ing two  full  terms.  He  was  allowed  and 
paid  his  salary  of  $1,800  per  year  as  fixed  by 
the  act  of  1891.  After  the  expiration  of  his 
second  term,  he  filed  with  the  board  of  com- 
missioners of  said  county  a  claim  for  $2,- 
360.31,  which  he  demanded  in  addition  to 
the  $3,600  he  had  received,  on  the  ground 
that  he  was  entitled  to  compensation  under 
the  fee  and  salary  law  of  1879.  The  board 
allowed  and  paid  the  claim  out  of  county 
funds.  This  suit  was  brought  to  recover  the 
sum  so  paid. 

The  complaint  was  in  three  paragraphs, 
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the  first  of  which  alleges  that  the  appellant 
was  in  November,  1892,  duly  elected  treas- 
urer of  said  county;  that  he  served  as  such 
treasiirer  from  December  1,  1892,  until  De- 
cember 1,  1894;  that  his  salary  as  fixed  by 
the  act  of  1891  was  $1,800  per  year,  payable 
quarterly;  that  at  the  end  of  each  quarter 
year,  during  his  said  term,  he  filed  his  bill 
for  his  said  salary,  which  was  allowed  and 
paid  to  him;  that  as  such  salary  for  said 
two  years  he  received  $3,600;  that  at  the 
expiration  of  his  said  term  he  made  his  final 
settlement,  and  turned  over  to  his  successor 
all  cash,  papers,  books,  etc.,  belonging  to  his 
s;ud  office;  tliat  after  such  final  settlement 
he  filed  with  the  board  of  commissioners  ot 
said  county  a  claim  for  $2,360.31  for  a  pre- 
tended balance  due  him  on  account  of  com- 
missions on  current  and  delinquent  taxes 
collected  by  him  during  the  years  1893  and 
1804,  and  paid  over  by  him;  that  said  ille- 
gal claim  was  allowed  and  paid  by  said 
buurd  out  of  the  funds  of  said  county;  that 
appellant  was  justly  indebted  to  said  coimty 
for  said  sum  wrongfully  paid  to  him, 'etc. 
The  second  paragraph  is  substantially  the 
same  as  the  first,  except  that  it  avers  thai 
appellant,  in  addition  to  the  salary  allowed 
him  by  the  statute,  illegally  taxed,  against 
the  county,  fees  not  authorized  by  law  to  th*; 
amount  of  $2,360.31,  which  were  allowed  and 
paid  to  him  upon  the  order  of  the  board. 
The  third  paragraph  contains  the  same  alle- 
gations as  the  first  and  second,  but,  with 
more  particularity,  charges  that  appellant 
collected,  during  the  two  years  he  was  treas- 
urer, $350,773.42  on  account  of  current  and 
delinquent  taxes;  that  he  unlawfully 
charged  the  county  1  per  cent  on  the  first 
$100,000  so  collected,  and  one  half  of  1  per 
cent  on  the  excess  over  $100,000,  in  addition 
to  his  salary  of  $1,800  per  year;  that  his 
salaiy  was  regularly  demanded  by  him,  and 
was  paid  to  him,  but  that  the  board  of  com- 
missioners wrongfully  and  illegally  allowed 
and  paid  to  him  the  sum  of  $2,448.81  upon 
said  illegal  and  unauthorized  claim,  the 
payment  of  which  has  been  demanded,  etc. 
The  venue  of  the  cause  was  changed  to 
Huntington  county,  and  subsequently  to 
Wabash  county.  Demurrers  to  the  several 
paragraphs  of  the  complaint  were  filed  and 
overrulcKl.  The  appellant  filed  an  answer 
in  four  paragraphs,  the  first  being  a  denial, 
and  also  his  cross  complaint  in  two  para- 
.»^raphs.  Appellee  demurred  to  the  second, 
third,  and  fourth  paragraphs  of  the  answer. 
and  to  the  first  and  second  ^paragraphs  of 
the  cross  complaint.  These  demurrers  were 
.sustained.  The  appellant  thereupon  with- 
drew his  answer  in  denial,  and,  refusing  to 
plead  further,  judgment  was  rendered 
against  him.  The  errors  assigned  and  not 
waived  by  failure  to  discuss  them  are  the 
rulings  upon  the  demurrers  to  the  answer 
and  cross  complaint. 

While  the  answer  and  cross  complaint  are 
of  great  length,  the  legal  effect  of  each  of 
theiii  may  be  stated  in  a  few  words.  They 
Rssert  that  the  appellant  was  entitled  to 
compensation  under  the  act  of  1879;  that 
h}  the  decision  of  the  supreme  court  of  Indi- 
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ana  in  State  ea  rel.  Benton  County  v.  Boice, 
140  Ind.  506,  39  N.  E.  64,  40  N.  E.  113,  the 
act  of  1891  was  declared  invaJid,  and  that, 
while  this  decision  stood,  the  appellant  had 
the  right  to  claim  compensation  under  the 
act  of  1879;  that  the  act  of  1893,  amending 
the  act  of  1891  and  supplying  its  defects, 
caused  the  act  of  1891  to  operate  prospect- 
ively only,  and  that,  until  the  act  of  1893 
took  effect,  appellant  had  the  right  to  charge 
and  collect  fees  under  the  act  of  1879;  that 
as  a  consequence  of  the  decision  in  State  em 
rcl.  Bmiton  County  v.  BoicSy  holding  the  act 
of  1891  invalid,  the  appellant  had  a  con- 
tractual right  to  compensation  under  the 
act  of  1879  which  could  not  be  devested  by 
a  subsequent  decision  of  this  court  declaring 
that  statute  constitutional;  that  appellant 
contributed  to  the  expenses  of  the  suit  in 
i^tate  ex  rel.  Denton  County  v.  Boice,  and 
thereby  made  himself  a  party,  and  became 
entitled  to  the  benefit  of  the  decision  sus- 
taining the  claim  of  the  county  treasurer  to 
fees  under  the  act  of  1879;  and  that  the  ap- 
pellftnt  having  been  enjoined  from  oollectinc 
$1,600  of  taxes  assessed  against  railroad 
property  during  his  first  term,  and  having 
collected  such  taxes  during  his  second  term, 
be  was  entitled  to  fees  for  making  such  col- 
lection under  the  act  of  1879.  Neither  the 
answer  nor  the  cross  complaint  stated  facts 
sufficient  to  sustain  the  claim  of  the  appel- 
lant to  fees  under  the  act  of  1879.  The  act 
of  1891  was  constitutional,  and  it  repealed 
the  fee  and  salary  law  of  1879.  Walsh  v. 
i^tate  ex  rel,  Soules,  142  Ind.  367,  33  L.  R. 
A.  392,  41  N.  E.  65;  Legler  v.  Paine,  147 
Ind.  181,  45  N.  E.  604;  Harmon  v.  Madiaon 
County,  153  Ind.  68,  64  N.  E.  106;  Hunting- 
Ion  County  v.  Heaston,  144  Ind.  583,  41  N. 
E.  457,  43  N.  E.  661 ;  Henderson  v.  State  ex 
rel  Stout,  137  Ind.  652,  24  L.  R.  A.  469,  36 
N".  E.  257.  It  fixed  the  compensation  of  the 
treasurer  of  Whitley  county  at  $1,800  per 
year,  and  in  the  clearest  manner  prohibited 
the  pajTiient  of  any  greater  sum  to  that  of- 
ficer by  way  of  compensation  for  his  official 
fecrvices.  Acts  1891,  p.  439,  §  113,  p.  462,  § 
135.  The  county  officers  named  in  the  act 
can  receive  no  compensation  other  than  that 
provided  therein.  Acts  1891,  p.  427,  §  21. 
Tne  act  of  1893,  amending  the  act  of  1891, 
had  the  same  effect  as  if  incorporated  in  the 
original  act,  and  the  said  act  of  1891  fixed 
the  salaries  and  compensation  of  the  officers 
named  in  it  from  the  time  it  went  into  force. 
Sudbury  v.  Monroe  County,  167  Ind.  446,  62 
N.  E.  45.  ITie  appellant  was  entitled  to 
such  compensation  only  as  the  statute  al- 
lowed him.  MarsJiall  County  v.  Johnson, 
127  Ind.  238,  26  N.  E.  821 ;  Wood  v.  Madi- 
son County,  125  Ind.  270,  25  N.  E.  188; 
State  ex  rel.  Holman  v.  Roach,  123  Ind.  167, 
24  N.  E.  106;  Tippecanoe  County  v.  Barnes, 
123  Ind.  403,  24  N.  E.  137.  The  decision  in 
State  ex  rel.  Benton  County  v.  Boice,  140 
Ind.  606,  39  N.  E.  64,  40  N.  E.  113,  after- 
wards overruled  by  Walsh  v.  State  ex  rel, 
Soules,  142  Ind.  357,  33  L.  R.  A.  392,  41  N. 
E.  65,  did  not  operate  to  ^ve  county  officers 
a  right  to  charge  and  collect  fees  under  the 
act  of  1879  during  the  time  it  remained  un- 
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reversed.  The  rule  that  contract  rights  Re- 
quired under  an  interpretation  of  the  law 
made  by  the  supreme  court  are  not  devested 
by  a  subsquent  decision  to  the  contrary  does 
not  apply  to  the  claims  of  public  officers  tO' 
fees  or  salaries  established  by  law.  Such 
oliicers  have  no  vested  interest  in  the  offices,. 
and  their  right  to  such  fees  and  salaries  i» 
not  founded  in  contract.  Sudbury  v.  Mon- 
roe County,  167  Ind.  446,  455,  62  N.  E.  45. 
At  a  very  early  period  in  this  state  it  was 
held  that  offices  were  not  grants  or  con- 
tracts, the  obligations  of  which  could  not  bo- 
impaired,  but  rather  trusts  or  agencies, 
which  were  completely  within  the  power  of 
the  legislature,  except  so  far  as  the  Consti- 
tution of  the  state  forbade  interference  with 
them.  Coffin  v.  State  ex  rcl.  Norton,  7  Ind. 
167;  Gilbert  v.  Grant  County,  8  Blackf.  81. 
The  doctrine  that  the  incumbent  has  a  vest- 
ed interest  in  a  public  office,  its  fees  and 
emoluments,  has  been  denied  by  nearly  every 
court  in  this  country.  See  the  very  full  note 
upon  Hoke  v.  Henderson  (N.  G.)  26  Am. 
Dec.  701,  and  cases  cited.  See  also  19  Am. 
&  Eng.  Enc.  Law,  p.  526.  The  rule  that  a. 
judicial  construction  of  a  statute  becomes  a 
part  of  the  statute,  and  that  rights  acquired 
under  it  cannot  be  impaired  by  any  subse- 
quent act  of  the  legislature,  or  decision  of 
the  courts  altering  the  construction  of  the 
law,  has  never  been  extended^  so  far  as  we 
are  advised,  to  other  than  contract  rights,, 
or  rights  arising  under  the  statute  so  uphdd 
as  a  rule  of  property.  Ohio  Life  Ins,  do  T, 
Co.  V.  Dcbolt,  16  How.  416,  14  L.  ed.  997; 
Taijlor  V.  Ypsilanti,  106  U.  S.  60,  26  L.  ed. 
1008;  Douglass  v.  Pike  County,  101  U.  S. 
677,  25  L.  ed.  968;  Anderson  v.  Santa  Anna 
Twp.  116  U.  S.  356,  29  L.  ed.  633,  6  Sup.  Ct. 
Hep.  413;  Stephenson  v.  Boody,  139  Ind.  60^ 
38  N.  E.  331;  Williams  v.  Citizens*  Enters 
prise  Co.  153  Ind.  496,  497,  65  N.  E.  426; 
Thompson  v.  Henry,  153  Ind.  56,  58,  54  N. 
E.  109;  Hyrum  v.  Henderson,  151  Ind.  102, 
107,51  K.  E.  94;  Center  School  Twp.  T. 
State  ex  rel.  Indianapolis  School  Comrs.  160 
Ind.  168,  49  N.  E.  961.  As  the  claim  of  th» 
appellant  did  not  arise  out  of  contract,  it 
was  not  pix>tected  by  the  erroneous  decision 
in  State  ex  rel.  Benton  County  v.  Boice,  140 
Ind.  506,  39  N.  E.  64,  40  X.  E.  113. 

The  appellant  did  not  change  his  situa- 
tion by  reason  of  the  decision  in  State  asr 
rcl.  Benton  County  v.  Boice,  He  accepted 
his  salaiy  under  the  act  of  1891,  and  yet 
letains  it,  and,  having  taken  the  benefit  of 
the  statute,  he  cannot  be  permitted  to  ques- 
tion its  validity.  Farrior  v.  New  England 
Mortg.  Secur.  Co.  92  Ala.  176,  181,  12  L.  R. 
A.  856,  9  So.  532;  State  v.  Baltimore  d  O. 
R.  Co.  34  Md.  344;  Re  Tuthill,  60  N.  Y. 
Supp.  410;  Harris  v.  Jex,  56  N.  Y.  421,  14 
Am.  Rep.  286;  New  York  v.  Manhattan  B. 
Co.  143  N.  Y.  1,  26,  27,  37  N.  E.  494;  Ohu> 
Life  Ins.  d  T.  Co.  v.  Dcbolt,  16  How.  416,  14 
L.  ed.  997 ;  Oelpcke  v.  Dubuque,  1  Wall.  175, 
17  L.  ed.  520 ;  Havemeyer  v.  louxi  County,  3- 
Wall.  294,  303,  18  L.  ed.  38,  41 ;  Olcott  t. 
Fond  du  Lac  County,  16  Wall.  678,  679,  21 
L.  ed.  382;  Chandler  v.  State,  1  Lea,  296; 
Ferguson  v.  Landram,  1  Bush,  548,  665,  5* 
Bush,  230,  96  Am.  Dec.  350;  Dodd  v.  Tham- 
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««,  69  Mo.  364,  369;  Vose  v.  Cockcroft,  44 
N.  Y.  415;  Great  Falls  Mfg.  Co.  v.  Atty, 
Gen.  124  U.  S.  581,  598,  suh  nom.  Great 
FalU  Mfg.  Co.  v.  Garland,  31  L.  ed.  627, 
532,  8  Sup.  Ct.  Rep.  631;  Hansford  v.  Bar- 
bour^  3  A.  K.  Marsh.  515;  Bamett  v.  J5ar- 
6ot*r,  1  Litt.  (Ky.)  396;  Chitty  v.  GZenn, 
3  T.  B.  Men.  425;  M' Kinney  v.  Carroll,  5 
T.  B.  Men.  96;  Neilson  v.  Churchill,  5 
Dana,  333;  Sfafe  eo;  rel.  Morgan's  Sons  v. 
Board  of  Liquidators,  28  La.  Ann.  121;  Lee 
V.  TtZZoJsoti,  24  Wend.  337,  35  Am.  Dec.  624; 
People  V.  Murray,  6  Hill,  468,  472.  It  is 
also  to  be  observed  that  the  decision  in  the 
<sase  of  State  ex  rel.  Benton  County  v.  Boice 
was  not  announced  until  November  27,  1894, 
and  only  four  da}*?  before  the  expiration  of 
the  second  term  of  the  appellant,  so  that,  ac- 
•oording  to  his  own  statement  of  the  case,  ap- 
pellant served  as  treasurer  only  four  days 
iifter  that  decision  was  made. 

The  allowance  of  the  claim  of  appellant 
by  the  board  of  commissioners  was  not  a 
judicial  determination  of  its  validity,  and 
was  not  binding  upon  the  county.  In  mak- 
ing the  allowance  the  board  violated  the 
plain  letter  of  the  statute,  and  their  order 
constitutes  no  defense  to  the  demand  of  the 
county.  As  was  said  by  the  court  in 
Euntington  County  v.  Heaston,  144  Ind. 
583,  595,  41  N.  E.  457,  460,  43  N.  E.  651 : 
''If  the  appellee  has  received  and  has  the 
money  of  the  county  under  such  circumstan- 
ces that  in  equity  and  good  conscience  he 
ought  not  to  retain  the  same,  and  which,  ea 
<Bquo  et  bono,  belong  to  the  county,  an  action 
for  its  recovery  will  lie  in  favor  of  the  lat- 
ter. McFadden  v.  Wilson,  96  Ind.  253,  257, 
and  authorities  there  cited;  Lemans  v. 
Wiley,  92  Ind.  436."  It  is  entirely  clear 
that  the  appellant  had  no  right  in  good  con- 
science or  equity  to  retain  the  sum  wrong- 
fully claimed  by  him  and  illegally  allowed 
liy  the  board.  He  had  been  paid  the  full 
amount  of  his  salary  under  the  act  of  1891, 
And  the  sum  paid  to  him  under  the  order  of 
the  board  was  a  mere  gratuity,  which  the 
board  was  prohibited  from  bestowing,  and 
which  the  appellant  had  no  right  to  receive. 
The  county  therefore  was  not  bound  by  the 
payment.  Acts  1891,  p.  452,  §  135;  United 
States  v.  Kirkpatrick,  9  Wheat.  720,  6  L.  ed. 
199;  United  States  v.  Bank  of  the  Metropo- 
lis, 15  Pet  377,  10  L.  ed.  774;  MoElrath  v. 
United  States,  102  U.  S.  426,  26  L.  ed.  189. 
The  proposition  that  the  question  of  the 
right  of  the  appellant  to  compensation  un- 
der the  act  of  1879  was  res  judicata  be- 
cause the  appellant  contributed,  with  other 
treasurers,  to  the  expenses  of  the  litigation 
in  State  ew  rel.  Benton  County  v.  Boice,  is 
utterly  unsupported  by  reason  or  authority. 
Peck  V.  State,  137  N.  Y.  372,  33  N.  E.  317. 
And  in  regard  to  the  claim  that  the  ap- 
pellant was  entitled  to  charge  fees  under  the 
act  of  1879  for  collecting  the  railroad  taxes 
dnring  his  second  term,  which  he  was  pre- 
▼ented  by  injunction  from  collecting  during 
his  first  term,  it  is  enough  to  say  that  the 
act  of  1879  no  more  applied  to  his  first  term 
than  to  his  second.  Had  it  done  so,  yet 
if  it  did  not  regulate  his  compensation  dur- 
ing his  secona  term,  he  would  have  been' 
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entitled  to  no  fees  under  the  act  of  187Q  for 
oflicial  services  performed  during  his  second 
temi,  although  prevented  by  injunction  from 
making  the  collection  during  his  first  term. 

The  court  did  not  err  in  sustaining  the 
demurrers  to  the  answer  and  cross  com- 
plaint. 

Judgment  affirmed. 


Charles  M.  KLINE,  Appt., 

V. 

Addie  KLINE. 
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1.  Liability  to  a  civil  action  for  assault 

Is  incurred  by  one  who  goes  to  the  home  of 
another  and  orders  the  latter's  wife  and  chil- 
dren to  move  out,  states  his  Intention  to  burn 
the  building,  pours  oil  on  It,  scratches  a 
match  for  the  seeming  purpose  of  setting  fire 
to  the  house,  points  a  gun  at  the  woman,  and 
tells  her  that  If  she  does  not  leave  the  place 
he  will  shoot  her  and  the  children. 

2.  Damaiires  for  mental  iialXerlnff  mar 
be  inclnded  In  the  compensation  awarded 
to  one  upon  whom  an  assault  is  committed 
by  coercing  him  Into  abandoning  a  house  by 
threats  of  shooting  him  with  a  gun  which 
the  assailant  points  at  him. 

(May  23,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Jasper  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  assault.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.   Fraser    4t   Isham    and   Cum- 
minss  Sc  Darroeb    for  appellant. 

Messrs.  Saundersoii  4t  Hall  and  T.  B. 
Cunniiighaiii  for  appellee. 

Gillett,  J.,  delivered  the  opinion  of  the 
court : 

The  appellee  brought  this  action  against 
appellant  to  recover  damages  for  an  alleged 
assault.  The  evidence  shows,  without  dis- 
pute, the  following  state  of  facts:  Late  in 
the  afternoon  of  January  2,  1899,  appellant 
went  to  the  home  of  appellee  and  her  hus- 

NoTE. — For  conflicting  authorities  as  to 
right  of  action  for  damages  resulting  from 
shock  or  fright,  see  note  to  Ewing  v.  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  (Pa.)  14  L.  R? A. 
666. 

For  cases  In  this  series  denying  the  right, 
see  Halle  v.  Texas  &  P.  R.  Co.  (C.  C.  App.  5th 
C.)  23  L.  R.  A.  774;  Mitchell  v.  Rochester  U. 
Co.  (N.  Y.)  34  L.  R.  A.  781 ;  Spade  v.  Lynn  & 
B.  R.  Co.  (Mass.)  38  L.  R.  A.  512,  43  L.  R.  A. 
vS32;  Braun  v.  Craven  (III.)  42  L.  R.  A.  199; 
and  Smith  v.  Postal  Teleg.  Cable  Co.  (Mass.) 
47  L.  R.  A.  323. 

For  cases  sustaining  the  right,  see  Sloane  v. 
Southern  California  R.  Co.  (Cal.)  32  L.  R.  A. 
1J»3;  Macic  v.  South  Bound  R.  Co.  (S.  C.)  40 
L.  R.  A.  679 ;  Gulf,  C.  &  S.  P.  R.  Co.  v.  Hayter 
(Tex.)  47  L.  R.  A.  325;  Denver  &  R.  G.  R. 
Co.  v.  Roller  (C.  C.  App.  9th  C.)  49  L.  R.  A. 
77;  Tuttle  v.  Atlantic  City  R.  Co.  (N.  J.  L.) 
54  L.  R.  A.  582  ;  Ilomans  v.  Boston  Elev.  R. 
Co.  (Mass.)  57  L.  R.  A.  291 ;  and  Watson  v. 
Dilts  (Iowa)  57  L.  R.  A.  559. 
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band,  where  she  was  alone  with  her  young 
children,  and  told  her  that  he  wanted  her  to 
move  out,  that  he  would  help  her  do  so,  t^at 
he  intended  to  bum  the  house,  and  that  the 
sun  would  never  shine  on  it  again.  Appel- 
lant then  went  away,  but  returned  in  a  few 
minutes.  When  appellee  was  advised  of  his 
return,  she  went  to  the  door,  and  found  that 
he  had  poured  kerosene  upon  the  side  of  the 
liouse,  and  was  scratching  a  match,  for  the 
seeming  purpose  of  setting  fire  to  the  house. 
When  she  appeared,  appellant  pointed  a  gun 
at  her,  and  told  her  that  if  she  did  not  go 
back  in  the  house  he  would  blow  her  head 
off;  and  then  he  added  that  if  she  did  not 
leave  the  place  he  would  shoot  her  and  her 
children.  Appellee  and  her  children  were 
greatly  alarmed,  and  fled  to  the  home  of 
their  nearest  neighbor,  who  lived  about  a 
mile  away.  The  night  was  cold,  and  appel- 
lee was  insufficiently  clothed;  and  she  tes- 
tifies that  as  a  result  of  her  exposure  she 
contracted  a  severe  cold,  that  settled  in  her 
head  and  lungs,  and  caused  her  to  be  ill  for 
two  or  three  months.  Appellant  made  no 
attempt  to  gainsay  the  evidence  of  the  out- 
rageous conauct  on  his  part  contained  in  the 
above  recital.  There  were  a  verdict  and  a 
judgment  for  appellee. 

Appellant's  counsel,  in  a  variety  of  ways, 
have  sought  to  present  the  question  whether 
there  can  be  a  recovery  of  damages  for  mere 
fright.  Apart  from  any  consideration  as  to 
whether  there  was  any  showing  of  a  pres- 
ent ability  to  commit  the  threatened  vio- 
lence, so  as  to  give  a  remedy  for  the  public 
wrong,  by  way  of  prosecution  for  assault, 
we  feel  clear  that  there  was  such  an  invasion 
of  appellee's  private  right  as  would  author- 
ize  a  recovery  for  such  damages  as  she  sus- 
tained. Even  if  we  were  to  grant,  for  tho 
sake  of  the  argument,  that  there  was  not  an 
assault,  within  the  meaning  of  our  criminal 
statute,  yet  there  was  such  an  assault  as 
clearly  subjected  the  offender  to  civil  ac- 
tion at  common  law.  A  reputable  writer 
upon  the  criminal  law  thus  defines  the  term 
"assault:"  "An  attempt,  or  the  unequivo- 
cal appearance  of  an  attempt,  with  force  or 
violence,  to  do  a  corporal  injury;  and  may 
consist  of  any  act  which  shall  convey  to  the 
mind  of  the  person  set  upon  a  well-grounded 
apprehension  of  personal  violence."  2  Arch- 
bold,  Crim.  Pr.  &  PL  41  [Pomeroy's 
n<^e8,  p.  907].  Whatever  may  be  the 
changes  in  the  public  remedy,  the  right  of 
private  action,  in  the  absence  of  other  1^- 
i^^lation,  must  remain  as  at  common  law. 
Sir  William  Blackstone,  in  his  book  on  Pri- 
vate Wrongs,  said :  "The  rights  of  persons, 
we  may  remember,  were  distributed  into  ab- 
solute and  relative, — absolute,  which  were 
such  as  appertained  and  belonged  to  private 
men,  considered  merely  as  individuals  or 
single  persons;  and  relative,  which  were  in- 
cident to  them  as  members  of  society  and 
connected  to  each  other  by  various  ties  and 
relations.  And  the  absolute  rights  of  each 
individual  were  defined  to  be  the  right  of 
personal  security,  the  right  of  personal  lib- 
erty, and  the  right  of  private  property."  3 
Bl.  ^Com.  •119.  Judge  Cooley  in  his  Ele- 
ments of  Torts  (p.  9),  said:  "The  right  to 
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one*s  person  may  be  said  to  be  a  rieht  to- 
complete  immunity;  to  be  let  alone.  An  at- 
tempt to  commit  a  battery  usually  involve£^ 
an  msult,  a  putting  in  fear,  a  sudden  call 
upon  the  energies  for  prompt  and  effectual 
resistance;  and  the  law^  for  these  reasons^ 
makes  the  assault  a  wrong,  even  though  na 
actual  battery  takes  place."  The  same 
learned  writer,  in  his  work  on  Torts  (note 
to  *161),  said:  "Presenting  an  unloaded 
gun  at  one  who  supposes  it  to  be  loaded, 
within  shooting  distance,  is  not  such  an  as- 
sault as  can  be  punished  criminally,  al- 
though it  may  sustain  a  civil  action."  As- 
said  by  Gilchrist,  Ch.  J.,  in  Beach  v.  Han- 
cock, 27  N.  H.  223,  229,  59  Am.  Dec.  373: 
"One  of  the  most  important  objects  to  be  at- 
tained by  the  enactment  of  laws  and  the  in- 
stitutions of  civilized  society  is,  each  of  us- 
shall  feel  security  against  imlawful  as- 
saults. Without  such  security  society  loaefi- 
juost  of  its  value.  Peace  and  order  and  do- 
mestic happiness,  inexpressibly  more  pre- 
cious than  mere  forms  of  govemm^it,  can- 
not be  enjoyed  without  the  sense  of  perfect 
security.  We  have  a  right  to  live  in  socie- 
ty without  being  put  in  fear  of  personal 
harm.  But  it  must  be  a  reasonable  fear  of 
which  we  complain^  And  it  is  surely  not 
unreasonable  for  a  person  to  entertain  a  fear 
of  personal  injury  when  a  pistol  is  pointed 
at  him  in  a  threatening  manner,  when,  for 
aught  he  knows,  it  may  be  loaded,  and  may 
occasion  his  immediate  death.  The  business, 
of  the  world  could  not  be  carried  on  with 
comfort  if  such  things  could  be  done  with 
impunity."  See  also  State  v.  Rawles,  65  N. 
C.  33-t,  337.  In  this  case  there  was  a  wil- 
ful and  distinct  invasion  of  appellee's  rigfat^ 
of  personal  security  by  an  act  of  inchoate 
violence.  We  do  not  doubt  that  this  was- 
actionable.  There  was  a  touching  of  the 
mind,  if  not  of  the  body,  yeicell  v.  Whit- 
Cher,  53  Vt.  589,  38  Am.  Rep.  703;  Bishop, 
Non-Contract  Law,  §§  16,  31,  190,  191,  194. 
417. 

Having  reached  the  conclusion  that  an  ac- 
tionable wrong  was  done  appellee  by  appel- 
lant's wilful  act,  we  assert  that,  as  the  law 
imports  some  damage,  she  was  entitled  to 
recover  full  compensation^  which  includes- 
compensation  for  her  mental  suffering,  even 
if  there  was  no  unlawful  touching  of  the 
body  and  no  physical  injury.  While  the 
current  of  authority  supports  the  doctrine 
that  there  can  be  no  recovery  for  mental 
suffering,  where  there  has  been  no  physical 
injury,  in  ordinary  actions  for  negligence, 
yet  that  is  not  the  law  as  applied  to  a  wil- 
ful injury  committed  against  the  complain- 
ing party.  It  was  said  in  the  reporter's 
note  to  M'yman  v.  Leavitt  (Me.)  as  report- 
ed in  36  Am.  Rep.  303,  306:  "There  can  be 
no  doubt  that  mental  suffering  forms  & 
proper  element  of  damage  in  actions  for  in- 
tentional and  wilful  wrong,  and  in  actions 
for  negligence  resulting  in  bodily  injury; 
but  whether  it  forms  an  independent  ground 
of  action,  disconnected  from  these  facts,  is 
more  doubtful."  In  Meagher  v.  Driacolly  9fr 
Mass.  281,  96  Am.  Dec.  759,  it  was  held  that 
a  trespasser  is  bound  to  make  full  compen- 
sation.    The   supreme   court   of   Maasachu- 
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setts,  in  passing  upon  the  question  as  to 
wheUier  a  recoveiy  could  be  had,  in  an  ordi- 
nary action  for  n^ligence  against  a  carrier, 
for  bodily  injury  resulting  solely  from  men- 
tal distress,  gives  a  pretty  thorough  exposi- 
tion of  the  rationale  of  the  subject  of  dam- 
ages for  mental  suffering.  It  was  said: 
"Rules  of  law  respecting  the  recovery  of 
damages  are  fram^  with  reference  to  the 
just  rights  of  both  parties, — not  merely 
what  it  might  be  right  for  an  injured  person 
to  receive,  to  afford  just  compensation  for 
his  injury,  but  also  what  it  is  just*  to  com- 
pel the  other  party  to  pay.  .  .  .  The 
law  of  negligence,  in  its  special  application 
to  cases  of  accidents,  has  received  great  de- 
velopment in  recent  years.  The  number  of 
actions  brought  is  very  great.  This  should 
lead  courts  well  to  consider  the  grounds  on 
which  claims  for  comp^sation  properly 
rest,  and  the  necessary  limitations  of  the 
right  to  recover.  We  remain  satisfied  with 
the  rule  that  there  can  be  no  recovery  for 
fright,  terror,  alarm,  anxiety,  or  distress 
of  mind,  if  these  are  imaccompanied  by  some 
physical  injury ;  and,  if  this  rule  is  to  stand, 
ue  think  it  should  also  be  held  that  there 
can  be  no  recovery  for  such  physical  inju- 
ries as  may  be  caused  solely  by  such  mental 
disturbance,  where  there  is  no  injury  to  the 
person  from  without.  The  logical  vindica- 
tion of  this  rule  is  that  it  is  unreasonable 


to  hold  persons,  who  are  merely  negligent,, 
bound  to  anticipate  and  guard  against 
fright  and  the  consequences  of  fright,  and 
that  this  would  open  a  wide  door  for  unjust 
claims  which  could  not  successfully  be  met. 
These  views  are  supported  by  the  following 
decisions  [citing  cases].  It  is  hardly  necessary 
to  add  that  this  decision  does  not  reach  those 
classes  of  actions  where  an  intention  to 
cause  mental  distress  or  to  hurt  the  feelings 
is  shown  or  is  reasonably  to  be  inferred, — 
as,  for  example,  in  cases  of  seduction,  slan- 
der, malicious  prosecution,  or  arrest,  and 
some  others."  Spade  v.  Lynn  d  B.  R.  Co, 
168  Mass.  285,  38  L.  R.  A.  512,  47  N.  E.  88. 

Upon  a  consideration  of  the  premises  and 
a  review  of  the  authorities,  we  are  per- 
suaded that  it  is  proper,  where  a  cause  of 
action  accrues  to  a  person  through  the  wil- 
ful wrong  of  another,  and  damages  are 
tliercby  sustained  by  way  of  fright,  to  al- 
low therefor,  whether  the  person  complain- 
ing received  any  physical  injury  or  not. 
This  conclusion  is  not  out  of  accord  with 
the  case  of  Western  U.  Teleg.  Co.  v.  Fergu- 
son, 157  Ind.  64,  64  L.  R.  A.  846,  60  N.  E. 
674,  1080.  As  the  complaint  was  sufficient, 
and  the  result  clearly  right,  upon  the  evi- 
dence, we  refuse  to  reverse  fbr  other  possi- 
ble errors  that  do  not,  in  a  substantial 
sense,  relate  to  the  merits. 

Judgment  affirmed. 
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*1.  lA  «  ca«e  vrhere  twvo  distinct,  muc- 
eeaalve  cavsen,  -vrhoUy  unrelated  In 
operation,  contrlbnte  toward  the  pro- 
dactlon  of  an  accident  resulting  In  Injury 
and  damage,  one  of  such  causes  must  be  the 
proximate,  and  the  other  the  remote,  cause 
of  the  injury. 

^  A  prior  and  remote  canse  cannot  1>e 
Made  tlie  basis  of  an  action  for  the  re- 
covery of  damages  if  such  remote  cause  did 
nothing  more  than  furnish  the  condition,  or 


•iiendnotes  by  Poi.lock,  J. 

XoTt — As  to  proximate  cause  of  Injury 
from  two  co-operating  causes,  see  cases  In 
notes  to  Smith  v.  Kanawha  County  Ct.  (W. 
Va.)  8  L.  R.  A.  83;  and  Smithwick  v.  Hall  & 
U.  Co.  (Conn.)  12  L.  R.  A.  282;  also  Lap- 
l€lne  T.  Morgan's  L.  &  T.  R.^&  S.  B.  Co.  (La.) 
1  L.  B.  A.  878;  Thompson  v.  Louisville  &  N. 
R.  Co.  (Ala.)  11  L.  R.  A.  146 ;  and  Walrod  v. 
Webster  County  (Iowa)  47  L.  R.  A.  480. 

As  to  effect  of  concurring  negligence  of  third 
p^non  npon  liability  of  one  sued  for  negligent- 
ly esaslng  Injury,  see  Jacksonyllle,  T.  &  K.  W. 
R.  Co.  T.  Peninsular  Land,  Transp.  St  Mfg.  Co. 
^Fla.)  17  L.  R.  A.  33,  and  note;  City  Electric 
Street  R.  Co.  v.  Conery  (Ark.)  31  L.  R.  A.  570 : 
58L.  R.  A. 


give  rise  to  the  occasion,  by  which  the  In- 
Jury  was  made  possible,  if  there  interyened 
between  such  prior  or  remote  cause  and  the 
injury  a  distinct,  successive,  unrelated,  and 
efficient  cause  of  the  Injury. 
3.  In  a  case  v»'here  it  is  either  ad- 
mitted, or  from  the  facts  an  found  es- 
tabliiihed,  that  two  distinct,  successive 
causes,  unrelated  lu  their  operation,  con- 
Joined  to  produce  a  given  Injury,  the  ques- 
tion of  remote  and  proximate  cause  becomes 
one  of  law  for  the  decision  of  the  court,  and 
not  of  fact  for  the  determination  of  the 
jury,  and  the  determination  of  this  question 
of  law  by  the  jury  is  not  binding  or  conclu- 
sive upon  the  court. 

(July  5,  1902.) 

ERROR  to  the  District  Court  for  Aforris 
County  to  review  a  judgment  in  favor 


and   Uartram   v.   Sharon    (Conn.)    46  L.   R.   A. 
144. 

For  proximate  cause  of  Injury  as  question 
for  court  or  jury,  see  Molloy  v.  Walker  Twp. 
fMich.)  «  L.  R.  A.  095;  Harrison  v.  Detroit, 
r..  &  N.  R.  Co.  (Mich.)  7  L.  R.  A.  623;  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Nltsche  (Ind.)  9  L. 
R.  A.  750 ;  Schumaker  v.  St.  Paul  &  D.  R.  Co. 
rMlnn.)  12  L.  R.  A.  257:  Bunting  v.  Hogsett 
(Pa.)  12  L.  R.  A.  268;  L.  Wolff  Mfg.  Co.  v. 
Wilson  (111.)  26  L.  R.  A.  229;  Block  v.  Mil- 
waukee  Street  B.  Co.  (Wis.)  27  L.  R.  A.  365 ; 
Montgomery  v.  Lansing  City  Electric  R.  Co. 
(Mich.)  29  L.  R.  A.  287  :  Coy  v.  Indianapolis 
Gas  Co.  (Ind.)  36  L.  R.  A.  635 ;  and  Doremus 
v.  Henncssy   (111.)   43  L.  R.  A.  797. 
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of  plaintiff  in  an  action  brought  to  recover 
damages  for  the  alleged  negligent  killing  of 
plaintiff's  husband.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wagsener,  Horton,  &  Orr,  for 
plaintiff  in  error: 

It  cannot  be  said  that  it  was  negligence 
for  the  company  to  pile  the  grain  doors  on 
the  platform,  simply  from  the  fact  that  the 
wind  blew  off  one  of  them  at  one  particular 
time,  as  such  a  thing  had  never  occurred  be- 
fore. 

Atchiso7i,  T.  d  8.  F.  R.  Co.  v.  Wagner,  33 
Kan.  060,  7  Pac.  204;  Missouri  P.  R.  Co.  v. 
Haley.  25  Kan.  62;  Williams  v.  Atchison, 
T.  &  S.  F.  R.  Co.  22  Kan.  117;  Union  P.  R. 
Co.  V.  Monden,  60  Kan.  552,  31  Pac.  1002. 

This  universal  custom  had  prevailed  for 
a  long  number  of  years  at  all  the  stations 
where  there  were  no  elevators,  and  no  acci- 
dent had  ever  occurred  before. 

The  negligence  is  not  the  proximate  cause' 
of  the  accident,  unless,  under  all  the  circum- 
stances, the  accident  might  have  been  rea- 
sonably foreseen  by  a  man  of  ordinary  intel- 
ligence and  prudence.  It  is  not  enough  to 
prove  that  the  accident  is  the  natural  con- 
sequence of  the  negligence.  It  must  also 
have  been  the  probable  consequence. 

Block  V.  Milwaukee  Street  R.  Co.  89  Wis. 
378,  27  L.  R.  A.  365,  61  N.  W.  1101 ;  Mil- 
waukee d  St.  P.  R.  Co.  V.  Kellogg,  94  U.  S. 
469,  24  L.  ed.  256;  Farmers'  High  Line 
Canal  &  R.  Co.  v.  Westlake,  23  Colo.  26,  46 
Pac.  134;  Washington  v.  Baltimore  d  0.  R. 
Co.  17  W.  Va.  190;  South  Side  Pass.  R.  Co. 
V.  Trich,  117  Pa.  390,  11  Atl.  627;  Huber 
v.  La  Crosse  City  R.  Co.  92  Wis.  637,  31  L. 
R.  A.  583,  66  N.  W.  708;  Atkinson  v.  Good- 
rich Transp.  Co.  60  Wis.  141,  50  Am.  Rep. 
352,  18  N.  W.  764;  Barton  v.  Pepin  County 
Agri.  Soc.  83  Wis.  19,  52  N.  W.  1129;  Mc- 
Oowan  V.  Chicago  d  N.  W.  R.  Co.  91  Wis. 
147,  64  N.  W.  891;  Herr  v.  Lebanon,  149 
Pa.  222,  10  L.  R.  A.  106,  24  Atl.  207; 
Schaeffer  v.  Jackson  Tvyp.  150  Pa,  145,  18 
L.  R.  A.  100,  24  Atl.  629 ;  Davis  v.  Chicago, 
M.  d'  St.  P.  R.  Co.  93  Wis.  479,  33  L.  R.  A. 
654,  67  N.  W.  16,  1132;  Sowles  v.  Moore,  65 
Vt.  322,  21  L.  R.  A.  723,  26  Atl.  629;  Good- 
lander  Mill  Co.  V.  Standard  Oil  Co.  27  L. 
R.  A.  583,  11  C.  C.  A.  253,  24  U.  S.  App.  7, 
63  Fed.  400 ;  Bleil  v.  Detroit  Street  R.  Co. 
98  Mich.  228,  57  N.  W.  117;  JEtna  F.  Ins. 
Co.  V.  Boon,  95  U.  S.  130,  24  L.  ed.  398; 
Hubbell  V.  Yonkers,  104  N.  Y.  439,  58  Am. 
Rep.  522,  10  N.  E.  858;  Craighead  v.  Brook- 
lyn City  R.  Co.  123  N.  Y.  391,  25  N.  E.  387. 

No  negligence  of  any  kind,  nature,  or  de- 
scription is  disclosed  by  the  evidence,  and 
no  fact  from  which  an  inference  of  negli- 
gence may  be  drawn,  unless  the  mere  fact 
that  a  door  which  had  been  left  on  the  de- 
pot platform,  in  a  manner  that  had  been  the 
custom  of  the  company  to  leave  them  for  ten 
or  fifteen  years,  was  blown  by  the  wind  onto 
the  track  immediately  in  front  of  an  ap- 
proaching engine,  is  evidence  of  negligence. 

It  will  not  only  devolve  upon  the  injured 
employee  to  prove  insuflSciency,  but  it  will 
also  devolve  upon  him  to  show,  either  that 
the  railroad  company  had  notice  of  the  de- 
58  L.  R.  A. 


fects,  imperfections,  or  insufficiencies  com- 
plained of,  or  that,  by  the  exercise  of  rea- 
sonable and  ordinary  care  and  diligence,  it 
might  have  obtained  such  notice. 

Atchison,  T.  d  8.  F.  R.  Co.  v.  Wagner,  33 
Kan.  660,  7  Pac.  204;  Atchison,  T.  d  8.  F. 
R.  Co.  V.  Ledbetter,  34  Kan.  331,  8  Pac. 
411;  Carruthers  v.  Chicago,  R.  I.  d  P.  R. 
Co.  55  Kan.  600,  40  Pac.  915;  Asbach  v. 
Chicago,  B.  d  Q.  R.  Co.  74  Iowa,  248,  37  N. 
W.  182;  Atchison,  T.  d  8.  F.  R.  Co.  v.  Tin- 
dall,  57  Kan.  719,  48  Pac.  12. 

The  act  of  the  section  foreman  in  piling 
the  grain  doors  on  the  platform  was  not  the 
proximate  cause  of  the  injury  complained 
of,  and  therefore  there  should  be  no  recov- 
erv. 

^Dewald  v.  Kansas  City,  Ft.  8.  d  G.  R.  Co. 
44  Kan.  586,  24  Pac.  1101;  Block  v.  Mil- 
waukee Street  R.  Co.  89  Wis.  378,  27  L.  R. 
A.  365,  61  N.  W.  1101;  Farmers'  High  Line 
Canal  d  R.  Co.  v.  Westlake,  23  Colo.  26,  46 
Pac.  134;  Washington  v.  Baltimore  d  O.  R. 
Co.  17  W.  Va.  190;  South  Side  Pass.  R.  Co. 
V.  Trich,  117  Pa.  390,  11  Atl.  627;  Huber  v. 
La  Crosse  City  R.  Co.  92  Wis.  637,  31  L.  R. 
A.  583,  66  N.  W.  708 ;  Schaeffer  v.  Jackson 
Tup.  150  Pa.  145,  18  L.  R.  A.  100,  24  Atl. 
629;  Uei-r  v.  Lebanon,  149  Pa.  222,  16  L. 
R.  A.  106,  24  Atl.  207 ;  Sowles  v.  Moore,  65 
Vt.  322,  21  L.  R.  A.  723,  26  Atl.  629. 

There  is  no  evidence  showing,  or  tending 
to  show,  that  any  agent  or  employee  of  the 
company  knew,  or  by  the  exercise  of  reason- 
able difigence  might  have  known,  that  the 
said  grain  door  was  on  the  track  in  front  of 
said  approaching  engine;  and  for  that"  rea- 
son the  court  should  have  instructed  the 
jurv  to  return  a  verdict  for  the  defendant. 

Williams  v.  Atchison,  T.  d  8.  F,  R.  Co. 
22  Kan.  117;  Atchison,  T,  d  S.  F.  R.  Co,  v. 
Ledbetter,  34  Kan.  331,  8  Pac.  411;  Carru- 
thers V.  Chicago,  R.  I.  d  P.  R.  Co,  55  Kan. 
600,  40  Pac.  915;  Atchison,  T.  d  8.  F.  R. 
Co.  V.  Tindall,  57  Kan.  719,  48  Pac.  12. 

The  section  foreman  was  not  bound  to  an- 
ticipate some  accident  not  likely  to  occur, 
or  to  so  conduct  himself  in  the  discharge  of 
his  duties  as  to  prevent  an  accident  not 
likely  to  happen. 

Hubbell  V.  Yonkers,  104  N.  Y".  439,  58 
Am.  Rep.  522,  10  N.  E.  858. 

Messrs.  Hnmplirey  4t  Humphrey  and 
John  Maloy,  for  defendant  in  error: 

The  liability  for  a  negligent  act  does  not 
depend  upon  whether,  by  the  exercise  of  or- 
dinary prudence,  the  defendant  could  or 
could  not  have  foreseen  the  precise  form  in 
which  the  injury  actually  resulted,  and  he 
may  be  held  for  anything  which,  after  the 
injury  is  complete,  appears  to  have  been  the 
natural  and  probable  consequence  of  bis  act. 

Gilson  V.  Delaware  d  H.  Canal  Co.  65  Vt. 
213,  26  Atl.  70'/Hill  v.  Winsor,  118  Mass. 
251;  Lane  v.  Atlantic  Works,  111  Mass. 
136;  Bunting  v.  Hogsett,  139  Pa.  363,  12 
L.  R.  A.  268,  21  Atl.  31,  33,  34;  Oil  City 
Gas  Co,  V.  Robinson,  99  Pa.  1;  Higgine  v. 
Dewey,  107  Mass.  494,  9  Am.  Rep.  63; 
Smith  V.  London  d  8,  W.  R.  Co,  L.  R.  6  C.  P. 
14;  Louisville,  N,  A,  d  C.  R,  Co,  v.  Wood, 
113  Ind.  544,  14  N.  E.  672,  16  N,  E.  197; 
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Alahama  G,  8,  R.  Co.  v.  Chapman,  80  Ala. 
615,  2  Sa  738;  Quigley  v.  Delawa/re  d  H, 
<:!anal  Co.  142  Pa.  388,  21  AU.  827;  Pull- 
man Palace  Car  Co.  v.  Laackj  143  111.  242, 
18  L.  R.  A.  215,  32  N.  E.  285;  Galveston  v. 
Posnainsky,  62  Tex.  118,  50  Am.  Rep.  517; 
West  V.  Ward,  77  Iowa,  323,  42  N.  W.  309. 

Although  an  accident  never  happened  be- 
fore from  the  conditions  complained  of,  yet 
if  that  condition  and  the  circumstances  sur- 
rounding it,  which  produced  the  injury,  are 
of  such  a  character  as  to  naturally  suggest 
to  a  prudent  man  to  guard  against  that  or 
a,  similar  mischief,  it  would  be  negligent  not 
to  so  guard. 

Kennedy  v.  New  York,  73  N.  Y.  365,  29 
Am.  Rep.  160;  Woodward  v.  Aftoni,  35  Me. 
271.  58  Am.  Dec.  699;  Soeder  v.  St.  Louis, 
I.  M.  &  H.  R.  Co.  100  Mo.  673,  13  S.  W.  714; 
Ijary  v.  Cleveland,  C.  C.  &  I.  R.  Co.  78  Ind. 
323,  41  Am.  Rep.  672. 

The  master  assumes  the  duty  towards 
the  servant  of  exercising  reasonable  care 
and  diligence  to  provide  him  with  a  reason- 
ably sate  place  at  which  to  work;  and 
where  the  service  required  of  an  employee 
i5  of  a  peculiarly  dangerous  character,  it  is 
the  dut>'  of  the  master  to  make  reasonable 
provision  to  protect  him  from  dangers  to 
which  he  is  exposed  while  ei^^ged  in  the 
discharge  of  his  duty. 

Hannibal  d  8t.  J.  R.  Co.  v.  Fox,  31  Kan. 
586,  3  Pac.  320. 

Deceased  did  not  assume  the  risk  of  acci- 
dent from  the  presence  of  the  grain  doors 
on  the  platform. 

Ttrre  Haute  d  I.  R.  Co.  v.  Williams.  172 
111.  379,  50  N.  E.  116;  Dickson  v.  Omaha  d 
St.  L.  R,  Co.  124  Mo.  140,  25  L.  R.  A.  320, 
27  S.  \V.  476;  Fare7i  v.  Sellers,  39  La.  Ann. 
1011,  3  So.  363;  Wood,  Mast.  &  S.  681,  738, 
739.  763;  2  Thomp.  Neg.  975;  Wharton,  Neg. 
§215;  Little  Rock,  M.  R.  d  T.  R.  Co.  v.  Lev- 
^rett,  48  Ark.  333,  3  S.  W.  50;  Magee  v. 
Sorth  Pacific  Coast  R.  Co.  78  Cal.  439,  21 
Pac.  114;  Myhan  v.  Louisiana  Electric 
Light  d  P.  Co.  41  La.  Ann.  964,  7  L.  R.  A. 
172,  6  So.  799;  Gihson  v.  Pacific  R.  Co.  46 
Mo.  163,  2  Am.  Rep.  497;  Chicago  d  I.  R. 
ro.  v.  Russell,  91  111.  298,  33  Am.  Rep.  54; 
Chicago  d  N.  W.  R.  Co.  v.  Swett,  45  111. 
197,  92  Am.  Dec.  206;  Leiois  v.  St.  Louis  d 
I.  M.  R.  Co.  59  Mo.  495,  21  Am.  Rep.  385; 
.s7.  Louis,  Ft.  8.  d  W.  R.  Co.  v.  Inmn,  37 
Kan.  706.  16  Pac.  146;  Atchison,  T.  d  8.  F. 
R.  Co  V.  Rotcan,  55  Kan.  270,  39  Pac.  1010. 

Pollock,  J.,  delivered  the  opinion  of  the 
«mrt: 

U.  D.  Columbia,  a  locomotive  fireman  in 
the  employ  of  the  Missouri  Pacific  Railway 
tympany,  was  killed  by  the  derailment  of 
his  engine  at  the  station  of  Langley,  on  said 
road.  His  widow,  Jennie  V.  Columbia,  in 
her  own  behalf  and  in  behalf  of  her  minor 
<>hildren,  brought  this  action  to  recover 
damages  on  account  of  negligence  of  the 
-••nmpany  resulting  in  his  death.  Tlie  acts 
of  negligence  charged  are:  First,  that  the 
company  negligently  permitted  several 
heavy  grain  doors  to  be  piled  and  remain 
upon  a  raised  platform  at  the  west  end  of 
.jS  L.  R.  a. 


its  depot  at  the  station  of  Langley,  near  ihh 
track  upon  which  the  engine  which  Colum- 
bia was  firing  was  scheduled  to  pass  on  the 
night  of  May  9,  1899,  and  said  heavy  grain 
dcfors,  being  there  so  negligently  placed,  were 
blown  off,  falling  upon  the  track,  derailing 
the  engine,  causing  the  death;  second,  that 
it  was  the  duty  of  the  company  to  provide 
a  reasonably  safe  and  clear  track  over 
which  said  engine  should  run,  and,  in  disre- 
gard of  its  dutv  in  this  respect,  the  com- 
panv  negligently  permitted  said  heavy 
grain  doors  to  remain  upon  the  track  after 
being  blown  there  by  the  wind,  thus  ob- 
structing the  track,  rendering  it  unsafe  for 
use,  the  result  of  which  negligence  caused 
the  death  of  Columbia.  The  general  verdict 
was  for  the  plaintiff.  In  addition  to  the 
general  verdict,  at  the  request  of  defend- 
ant, the  jury  made  special  findings  of  fact 
from  the  evidence,  as  follows: 

Q.  1.  How  long  had  C.  D.  Columbia,  de- 
ceased, been  in  the  employ  of  the  defendant 
company  prior  to  May  9,  1899? 

A.  About  seven   (7)   years. 

Q.  2.  In  what  capacity  had  the  said  C.  D. 
Columbia  been  employed  by  the  defendant 
prior  to  May  9,  1899? 

A.  Two  years  in  round  house  and  five 
years  fireman  on  locomotive. 

Q.  3.  In  his  capacity  as  fireman  on  loco- 
motive engine,  did  his  duty  require  him  to 
pass  and  repass  said  station  where  said 
doors  were  piled  many  times,  day  and  night, 
prior  to  the  evening  of  May  9,  1899? 

A.  Yes. 

Q.  4.  If  question  No.  3  is  answered  in  the 
aflirniative,  then  state  how  frequently  the 
said  C.  D.  Columbia  had  passed  said  depot 
pre\'ious  to  the  date  of  the  said  accident. 

A.  According  to  evidence,  about  six  hun- 
dred (600)  times  in  the  five  years. 

Q.  5.  For  what  length  of  time  previous  to 
the  date  of  the  said  accident  had  said  doors 
been  piled  on  said  depot  platform? 

A.  Since  the  road  has  been  in  operation. 

Q.  6.  Were  the  same  piled  in  a  conspic- 
uous place  on  the  platform,  where  they 
could  easily  be  seen  by  the  said  C.  D.  Co- 
lumbia and  other  employees  passing  to  and 
fro  over  the  track? 

A.  Yes. 

Q.  7.  Was  it  tlie  usual  and  ordinary 
practice  of  the  defendant  company  to  pile 
grain  doors  upon  the  platform  of  their  va- 
rious stations  in  the  manner  in  which  the 
grain  doors  were  piled  at  the  station  of 
Langley  on  the  evening  of  May  9,  1899,  and 
prior  thereto? 

A.  No. 

Q.  8.  If  you  answer  question  number  7 
"No,"  or  in  the  negative,  then  state  what 
was  the  practice  of  defendant  with  refet' 
ence  to  piling  of  grain  doors  along  its  line 
of  road  at  other  stations. 

A.  At  stations  where  there  were  eleva- 
tors, near  the  elevator,  and  at  the  depot 
where  there  is  no  elevator. 

Q.  9.  How  many  grain  doors  were  piled 
26 
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on  the  depot  platform  at  Langley  on  the 
evening  of  May  9,  1899? 

A.  From  11  to  16. 

Q.  10.  What  were  the  dimensions  and 
weight  of  said  grain  doors  so  piled  on  said 
platform  of  the  depot  at  Langley  on  the 
evening  of  May  9,  1899  ? 

A,  About  b\  to  6i  feet;  weight  from  70 
to  100  pounds. 

Q.  11.  How  far  from  the  track  on  which 
deceased  was  injured  were  the  said  grain 
doors  piled  on  the  platform  of  said  station? 

A.  From  15  to  22  feet. 

Q,  12.  For  how  many  years  prior  to  May 
9,  1899,  had  it  been  the  custom  to  pile  the 
grain  doors  on  the  depot  platform  at  Lang- 
ley, Kansas? 

A.  From  ten  to  fourteen  years. 

Q.  13.  If  you  find  that  it  had  been  the  cus- 
tom or  practice  of  said  defendant  company 
to  pile  the  grain  doors  on  the  depot  plat- 
form at  Langley,  Kansas,  then  state  if  tnere 
had  ever  before  been  an  accident  similar  to 
the  one  which  resulted  in  the  injury  com- 
plained of,  or  any  other  accident,  by  reason 
of  the  piling  of  grain  doors  on  said  depot 
platform  ? 

A.  No. 

Q.  14.  If  question  No.  13  is  answered  in 
the  affirmative,  then  state  when,  where,  and 
under  what  circumstances  such  other  acci- 
dent occurred? 

A.    .     .     . 

Q.  15.  During  the  time  that  you  And  it 
has  been  the  custom  or  practice  of  the  de- 
fendant company  to  cause  its  grain  doors  to 
be  piled  on  the  depot  platform  at  Langley, 
Kansas,  had  any  accident  ever  resulted  on 
account  of  said  grain  doors  being  so  piled? 

A.  No. 

Q,  16.  Were  one  or  more  of  said  grain 
doors  carried,  by  an  unusual  and  extraordi- 
nary windstorm  or  severe  gale,  from  the 
place  where  they  were  piled  onto  defend- 
ant's track? 

A.  By  severe  gale. 

Q,  17.  If  question  No.  16  is  answered 
''No,"  then  state  what  caused  the  said  door 
or  doors  to  be  thrown  onto  defendant's 
track. 

A.     .     .     . 

p.  20.  Was  said  windstorm  of  such  a 
character  as  to  blow  off  a  bracket  on  said 
depot? 

A.  No. 

Q,  21.  If  you  answer  question  No.  20 
**No,"  or  in  the  negative,  then  state  what 
damage,  if  any,  was  done  to  said  depot  by 
reason  of  said  windstorm. 

A.  Two  battens  ripped  off  and  two  brack- 
ets damaged.     .     .     . 

Q.  24.  At  the  time  said  doors  were  blown 
onto  said  track,  was  there  any  agent  or  em- 
ployee of  the  defendant  company  on  duty  in 
or  about  the  said  depot  buildii^? 

A.  No. 

Q.  25.  Did  any  employee  of  the  defendant 
company  have  any  notice  or  knowledge  that 
said  grain  doors,  or  any  thereof,  had  been 
blown  onto  the  track  previous  to  the  injury 
complained  of? 

A.  No. 
58  L.  R.  A. 


Q.  26.  If  question  Na  25  is  answered 
"Yes,"  then  state  the  name  of  such  em- 
ployee, and  in  what  capacity  he  was  em- 
ployed. , 

A.     .     .     . 

Q.  27.  How  long  did  the  said  grain  doors 
which  wa£{  blown  onto  ttie  track  remain  on 
the  track  before  the  accident  occurred? 

A.  No  evidence  to  show. 

Q.  28.  If  there  had  been  no  windstorm  or 
severe  gale  on  the  evening  of  May  9,  1899, 
would  the  accident  complained  of  have  oc> 
curred  ? 

A.  We  believe  not. 

Q.  29.  Was  the  windstorm  or  severe  gale 
which  carried  the  door  from  the  pile  on  the 
platform  to  the  track,  where  the  accident 
occurred,  the  proximate  cause  of  the  acci- 
dent? 

A.  No. 

Q.  30.  If  you  answer  the  next  preceding^ 
question  "No,"  or  in  the  negative,  then  state 
what  was  the  proximate  cause  of  the  acci- 
dent. 

A.  By  piling  grain  doors  on  elevated  plat- 
form in  an  exposed  position. 

Defendant  filed  its  motions  for  judgment 
in  its  favor  upon  these  findings,  notwith- 
standing the  general  verdict,  and  for  a  new 
trial,  which  motions  were  overruled,  and 
judgment  entered  upon  the  verdict  in  favor 
of  plaintiff.    Defendant  brings  error. 

The  single  question  for  our  consideration 
is,  Was  defendant  entitled  to  judgment  up- 
on the  special  findings  made  by  the  jury, 
notwithstanding  the  general  verdict?  It  is 
obvious  that  under  the  findings  made  the 
second  claim  of  negligence  pleaded  is  elimi- 
nated from  the  controversy,  for,  the  burden 
of  proof  resting  upon  the  plaintiff  to  prove 
the  acts  or  negligence  charged,  and  there 
being,  as  found  by  the  jury,  "no  evidence  to 
show"  how  long  the  grain  doors  remained 
upon  the  track  before  the  engine  arrived 
at  the  place  of  derailment,  negligence  in 
permitting  an  obstruction  to  remain  upon 
the  track  Was  not  proved.  As  to  the  re- 
maining act  of  negligence  charged,  upon  the 
findings  made,  a  much  more  grave  and  se- 
rious controversy  arises.  From  the  find- 
ings it  is  learned  that  the  deceased  had  been 
employed  by  the  company  as  locomotive 
fireman  on  its  line  of  railway  for  five 
years.  During  these  five  years  he  had 
passed  the  station  of  Langley  about  600 
times.  It  was  the  custom  of  the  company 
at  stations  where  no  elevator  was  located 
to  pile  the  grain  doors  at  the  depot.  There 
was  no  elevator  at  Langley.  The  company 
liad  piled  the  grain  doors  upon  the  depot 
platform  at  this  station  since  the  construc- 
tion and  operation  of  the  road,  a  period  of 
some  ten  to  fourteen  years.  There  were  on 
the  night  of  the  injury  from  11  to  16  of 
these  doors,  in  size  about  b\  by  61  feet  in 
dimensions,  in  weight  from  70  to  lOO 
pounds,  piled  in  the  usual  place  and  man- 
ner, about  15  to  22  feet  from  the  track. 
During  all  the  years  in  which  the  road  had 
been  operated  these  grain  doors  had  been  so 
piled,  and  no  accident  had  resulted  there- 
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from.  On  the  night  in  question  a  seivere 
gale  blew  one  or  more  of  these  doors  from 
the  place  where  located  upon  the  track,  re- 
<mlting  in  such  obstruction  of  the  track  as 
to  derail  the  engine,  causing  the  death  of 
deceased.  Had  the  severe  gale  not  blown, 
the  injury  complained  of  would  not  have 
happened.  The  findings  so  made  up  to  this 
point  are  without  doubt  clearly  in  favor  of 
defendant,  but  in  respect  to  questions  num- 
bered 29  and  30  the  jury  find  the  piling  of 
these  grain  doors  in  an  exposed  position  up- 
on the  elevated  platform  was,  and  the  severe 
p^ale  which  blew  at  that  time  was  not,  the 
proximate  cause  of  the  derailment  of  the 
engine.  Upon  these  findings  the  learned 
counsel  for  plaintiff  in  error  make  two  con- 
tentions. First.  From  the  findings  made, 
the  deceased  must  have  known  of  the  prac- 
tice of  piling  these  grain  doors  at  this  sta- 
tion, and,  knowing  this  fact,  by  continuing 
in  the  employ  of  the  company  without  pro- 
test, he  assumed  the  risk  incident  thereto, 
if  any  might  have  been  foreseen.  Second. 
The  place  and  manner  of  keeping  the  grain 
doors,  taken  in  connection  with  all  the  find- 
ings in  the  case  as  made  by  the  jury,  does 
not  constitute  actionable  negligence  against 
the  company;  and,  the  jury  having  found 
that  two  distinct,  successive  causes,  inde- 
pendent in  their  operation,  contributed  to- 
ward the  injury  complained  of  by  plaintiff, 
it  became  a  matter  of  law  for  the  court  to 
declare  which  of  the  two  distinct,  succes- 
sive, independent  causes  was  the  direct  and 
proximate  cause  of  the  injury;  that  this 
question  of  law  was  not  settled  and  con- 
cluded by  the  findings  of  the  jury  as  to  the 
proximate  cause  of  the  injury.  With  the 
first  proposition  we  canno..  agree.  It  is  not 
shown  deceased  had  any  actual  knowledge  of 
the  place  and  manner  in  which  the  doors 
were  piled.  Neither  is  it  shown  it  was  any 
part  of  the  duty  of  a  locomotive  fireman  to 
observe  or  know  the  manner  of  piling  grain 
doors  at  the  stations  along  the  line  of  road, 
and  there  is  nothing  in  the  nature  or  char- 
acter of  his  duties  which  would  necessarily 
attract  bis  attention  to  such  objects.  He 
was  not,  therefore,  required  to  know  such 
fact.  Again,  assuming,  for  the  purpose  of 
the  argument,  that  the  deceased  actually 
knew  of  the  location  of  these  doors  at  the 
station  of  Langley,  or  that  from  the  fre- 
quency with  which  he  had  passed  this  sta- 
tion in  the  five  years  of  his  service  as  fire- 
man, with  these  doors  placed  in  plain  and 
unobstructed  view,  he  must  have  Known  of 
their  location  and  existence,  and  then  the 
argument  must  fail,  because  it  is  not  shown 
deceased  knew,  or  should  have  known,  that 
the  manner  or  place  of  piling  the  doors  por- 
tended danger  to  him,  and  he  had  the  right 
to  actsome  that  the  company,  in  the  exercise 
of  a  superior  knowledge  in  the  performance 
rvf  its  duty  to  furnish  a  clear  and  reason- 
ably safe  track  over  which  to  run  the  en- 
^ne,  would  not  place  these  doors  in  such 
position  as  to  expose  him  to .  uimecessary 
danger.  Terre  Haute  d  /.  iJ.  Co,  v.  Wil- 
liams, 172  111.  379,  60  N.  E.  116;  Dickson 
V,  Omaha  d  8t.  L,  R.  Co.  124  Mo.  140,  25 
58  L.  R.  A. 


L.  R.  A.  320,  27  S.  W.  476;  Faren  v.  8el- 
lerSy  39  La.  Ann.  1011,  3  So.  363;  Little 
Rocky  if.  R.  d  T.  R.  Go.  v.  Leverett,  48  Ark. 
333,  3  S.  W.  50 ;  St.  Louis,  Ft.  S.  d  W.  R. 
Co.  v.  Irtcin,  37  Kan.  701,  16  Pac  146; 
Atchison,  T.  d  S.  F.  R.  Co.  v.  Rowan,  5fi 
Kan.  270,  39  Pac.  1010. 

The  remaining  proposition  is  one  more 
difficult  of  solution.  The  existence  or  non- 
existence of  negligence  in  any  given  case, 
wherein  the  facts  are  disputed,  is  a  ques- 
tion of  fact  to  be  determined  by  the  jury. 
When  the  facts  are  undisputed,  and  only 
one  inference  or  deduction  is  to  be  drawn 
from  them,  a  question  of  law  is  presented 
for  the  coiu't.  Deicald  v.  Kansas  City,  Ft. 
S.  d  G.  R.  Co.  44  Kan.  586,  24  Pac.  1101. 
However,  it  is  not  every  act  of  negligence 
that  furnishes  a  basis  for  recovery  of  dam- 
ages sustained.  In  the  case  of  Cleghom  v. 
Thompson,  62  Kan.  727,  64  L.  R.  A.  402,  64 
Pac.  605,  this  court  held:  "Negligence,  to 
be  actionable,  must  result  in  damage  to 
someone,  which  result,  in  the  absence  of 
wantonness  or  vialus  animus,  might  have 
been  reasonably  foreseen  by  a  man  of  ordi- 
nary intelligence  and  prudence,  and  be  the 
probable  result  of  the  initial  act.  .  .  . 
An  allegation  of  negligence  is  not  sustained 
by  evidence  of  acts  resulting  in  damage  to 
another,  which  result  is  not  the  reasonable 
and  ordinary  outcome  of  such  acts,  and 
which  would  not  have  been  foreseen  .  .  . 
under  all  the  circumstances  of  the  case." 
In  the  opinion,  quoting  from  Allegheny  v. 
Zimmeiman,  95  Pa.  287,  40  Am.  Rep.  649, 
it  is  said:  "One  is  answerable  in  damages 
for  the  consequences  of  his  faults  only  so 
far  as  they  are  natural  and  proximate,  and 
may,  therefore,  have  been  foreseen  by  ordi- 
nary forecast,  and  not  for  those  arising  from 
a  conjunction  of  his  own  faults  with  cir- 
cumstances of  an  extraordinary  nature," 
"Negligence  is  not  the  proximate  cause  of 
an  accident,  unless,  under  the  circumstan- 
ces, the  accident  was  a  probable,  as  well  as 
a  natural,  consequence  thereof, — one  which 
might  reasonably  have  been  foreseen  by  a 
man  of  ordinarv  intelligence  and  prudence." 
Uitber  V.  La  Crosse  City  R.  Co.  92  Wis.  636, 
31  L.  R.  A.  683,  66  N.  W.  708.  "It  is  not 
enough  that  a  defendant  has  been  negligent, 
unless  that  negligence  has  contributed  to 
the  injury  of  the  plaintiff."  Sowles  v. 
Moore,  65  Vt.  322,  21  L.  R.  A.  723,  26  Atl. 
629.  While  one  is  responsible  for  such  con- 
sequences of  his  fault  as  are  natural  and 
probable,  and  might,  therefore,  be  foreseen 
by  ordinary  forecast,  if  his  fault  happened 
to  concur  with  something  extraordinary, 
and  therefore  not  likely  to  be  foreseen,  he 
will  not  be  answerable  for  the  extraordinary 
result.  Sckaeffer  v.  Jackson  Ticp.  150  Pa. 
145,  18  L.  R.  A.  100,  24  Atl.  629 ;  Milwau- 
kee d  8t.  P.  R.  Co.  y. •Kellogg,  94  U.  S.  469, 
24  L.  ed.  256;  Eubhell  v.  Yonkers,  104  N. 
Y.  434,  58  Am.  Rep.  522,  10  N.  E.  868; 
Washiyigton  v.  Baltimore  d  0.  R.  Co.  17  W. 
Va.  190;  Block  v.  Milwaukee  Street  R.  Co. 
89  Wis.  371,  27  L.  R.  A.  365,  61  N.  W. 
1101;  Farmers'  High  Line  Canal  d  R.  Co. 
V.  Westlake,  23  Colo.  26,  46  Pac.  134;  Lewis 
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V.  Flint  d  P.  M.  R.  Go.  54  Mich.  55,  52  Am. 
llep.  75)0,  19  X.  W.  744;  Daniels  v.  Ballan- 
thic,  23  OMo  St.  532,  13  Am.  Rep.  264: 
Ilinn/  V.  .S7.  Louis,  K.  C.  d  N.  R.  Go.  76 
Mo.  288,  4;>  Am.  Rep.  762.  In  cases  of  this 
rharaeter,  where  two  distinct,  successive 
rause^.  inirehited  in  operation  to  some  ex- 
lent  contribute  to  an  injury,  it  is  settled, 
where  there  is  an^  intervening  and  direct 
i-uuse,  a  prior  and  reniot>e  cause  cannot  be 
made  the  basis  for  recovery  of  damages,  if 
>neh  prior  cause  did  no  more  than  furnish 
the  condition  or  give  rise  to  the  occasion  by 
which  the  injury  was  made  possible.  And 
it  seems  to  be  sound  in  principle,  and  well 
settled  by  authority,  where  it  is  admitted? 
or  found  that  two  distinct,  successive 
causes,  unrelated  in  their  operation,  conjoin 
to  produce  a  given  injury,  one  of  them  must  | 
be  the  proximate  and  the  other  the  remote 
cause  of  the  injury,  and  the  court,  in  pass- 
ing upon  the  facts  as  found  or  admitted  to 
exist,  must  regard  the  proximate  as  the 
eflicient  and  consequent  cause,  and  disre- 
srard  the  remote  cause.  In  South  Side 
Pass.  R.  Co.  V.  Trich,  117  Pa.  390,  11  Atl. 
627,  it  is  held:  "When,  in  an  action  for 
negligence,  the  fact  is  undisputed  in  the 
evidence  that  the  injurj'  received  was  in- 
flicte<l  by  an  intervening  agency  over  which 
the  defendant  had  no  control,  the  question 
of  remote  or  proximate  cause  must  be  de- 
termined by  the  court,  and  the  jury  in- 
structed accordingly."  In  Herr  v.  Lebanon, 
149  Pa.  222,  16  L.  R.  A.  106,  24  Atl.  207, 
it  is  held:  *'If  two  distinct  causes  are  suc- 
cessive and  unrelated  in  their  operation, 
one  of  them  must  be  the  proximate,  and  the 
other  the  remote,  cause.  In  such  case  the 
law  rejrards  the  proximate  as  the  efficient 
and  res])onsible  cause,  and  disregards  the 
remote."  In  Goodlander  Mill  Co.  v.  Stand- 
ard Oil  Co.  27  L.  R.  A.  583,  11  C.  C.  A.  253, 
24  U.  S.  App.  7,  63  Fed.  400,  it  is  said: 
"The  proximate  cause  of  an  injury  is  that 
cause  which,  in  natural  and  continuous  se- 
quence, unbroken  by  any  efficient,  interven- 
ing cause,  produces  the  injury,  and  without 
whidi  the  result  would  not  have  occurred." 
Bleil  v.  Deiroit  Street  R.  Go.  98  Mich.  228, 
57  N.  \V.  117:  ^^tna  F.  Ins.  Go.  v.  Boon, 
05  U.  S.  117,  24  L.  ed.  395.  Applying  these 
principles  to  the  case  at  bar,  and  what  con- 
clusion must  be  reached  therefrom?  We 
find  the  grain  doors  in  question  piled  16  to 
22  feet  from  the  track.  They  weighed  70 
to  100  poimds  each.  They  were  5?  by  6^ 
feet  in  dimension.  With  batten  nailed 
across  ends,  they  were  2  inches  in  thickness. 
There  were  11  to  15  of  them,  thus  making  a 
pile  of  the  height  of  22  to  30  inches.  They 
were  pile^l  against  the  depot  building.  In 
this  place  and  manner  the  same  kind  of 
<ioors  had  been  placed  from  ten  to  fourteen 
years  prior  to  the  injury,  and  no  accident 
transpired  therefrom.  TTiat  the  placing  of 
these  doors  in  the  position  in  which  they 
were  placed  furnished  the  occasion  or  con- 
dition whicli  rendered  the  accident  possible 
is  not  to  be  disputed,  and  cannot  be  denied. 
That  is  to  say,  if  these  grain  doors  had  not 
been  there  on  the  depot  platform,  the  acci- 
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dent  which  did  happen  would  not  have  hap- 
pened; the  injury  would  not  have  occurred. 
But  can  it  be  reasonably  and  successfully 
maintained  that  the  employees  of  the  com- 
pany, in  the  exercise  of  that  reasonable  care 
and*  precaution  required  for   the  safety  of 
those  operating  the  engines  of  the  company 
to     keep     the    track    free   of   obstructions, 
should   have  foreseen,   anticipated,  or  even 
imagined   that  from  the  operation  of  any 
ordinary,  natural  cause  tne.se  doors,  or  one 
or  more  of  them,  might  be  lifted  and  carried 
from   the  place  where  located,   and  lodged 
upon  the  track  in  such  manner  as  to  ob- 
struct and  render  dangerous  the  operation 
of  the  roiid,  or  as  to  cause  the  derailment 
of  an  engine?     We  think  not.     On  the  night 
in  question  a  severe  gale  blew.     A  gale  is 
defined  as  a  wind  having  a  velocity  of  40 
to     70     miles     an     hour.     Standard     Diet. 
Webster  defines  a  heavy  gale  as  a  wind  hav- 
ing a  velocity  of  80   miles  an  hour.     The 
jury  find,  and  must  of  necessity  have  found, 
under  the  evidence,  the  accident  would  not 
have  occurred  in  the  absence  of  this  severe 
gale.     In  Milwaukee  &  St.  P.  R.  Go.  v.  Kel- 
logg, 94  U.  S.  469,  24  L.  ed.  256,  Mr.  Jus- 
tice Strong,  in  delivering  the  opinion  of  the 
court,  says :     *'But  it  is  generally  held  that, 
in  order  to  warrant  a  finding  that  negligence, 
or  an  act  not  amounting  to  wanton  wrong, 
is  the  proximate  cause  of  an  injury,  it  must 
appear  that  the  injury  was  the  natural  and 
probable  consequence  of   the  negligence  or 
wrongful  act,  and  that  it  ought  to  have  been 
foreseen  in  the  light  of  the  attending  cir- 
cumstances.    .     .     .     W^e  do   not   say   that 
even  the  natural  and  probable  consequences 
of  a   wrongful  act  or  omission   are  in  all 
cases  to  be  chargeable  to  the  misfeasance  or 
nonfeasance.     They  are  not  when  there  is  a 
sufficient   and   independent   cause  operating 
between  the  \yrong  and  the  injury.     In  such 
a  case  the  resort  of  the  suirerer  must  be  to 
the   originator   of   the    intermediate   cause. 
But  when  there  is  no  intermediate,  efficient 
cause,  the  original  wrong  must  be  consid- 
ered as  reaching  to  the  effect,  and  proximate 
to  it.     The  inquiry  must,  therefore,  always 
be     whether    there    was    any    intermediate 
cause  disconnected  from  the  primary  fault, 
and  self -operating,  which   produced  the  in- 
jury."    The  trial  court  instructed  the  jurj- 
as  follows:     '*The  jury  is  instructed   that 
by    the   proximate   cause   of    an    injury    is 
meant  that  cause  which,  in  the  natural  and 
continuous  sequence,  unbroken  by  any  inter- 
vening cause,  produces  the  injury,  and  witli- 
out   which    the  result   would   not   have  oc- 
curred.    The  jury  is  instructed  that  negli- 
gence is  not  the  proximate  cause  of  an  acci- 
dent unless  under  all  the  circumstances  the 
accident  might  have  been   reasonably   fore- 
seen  by   a   man   exercising  reasonable  and 
ortlinary  care.     It  is  not  enough  to  prove 
that  the  accident  is  the  natural  consequence 
of  some  negligence.    It  must  also  have  been 
the  probable  consequence  of  the  special  act 
of  negligence  alleged  in  plaintiff's  petition: 
and  before  you  can  find  a  verdict  for  the 
plaintiff  herein  you  must  find  from  the  evi- 
dence the  piling  of  the  said  grain  doors  up- 
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on  the  platform  of  defendant  company  at 
Langley,  Kansas,  was  negligence,  and  that 
the  defendant  company,  in  the  exercise  of 
reabonable  and  ordinary  care,  should  have 
foreseen  that  the  piling  of  said  grain  doors 
upon  the  platform  at  Langley,  Kansas, 
would  in  all  probability  cause  an  injury 
similar  to  that  which  did  happen  on  the 
evening  of  May»9,  1899,  and  which  resulted 
in  the  death  of  C.  D.  Columbia.  You  are 
instructed  that  that  which  never  happened 
before,  and  which  in  its  character  is  such 
as  not  to  naturally  occur  to  prudent  men, 
to  guard  against  its  happening  at  all,  can- 
not, when  in  the  course  of  years  it  does  hap- 
pen, furnish  good  ground  for  a  charge  of 
negligence  in  not  foreseeing  its  possible 
happening  and  guarding  against  the  remote 
contingency."  Measur^  by  authority,  de- 
termined upon  principle,  or  viewed  in  the 
light  of  the  instructions  of  the  court  to  the 
jury,  which  of  the  two  distinct,  successive 
causes  operating  independently  of  each 
other  to  produce  the  injury, — that  is,  the 
place  and  manner  of  piling  and  keeping  the 
grain  doors,  or  the  severe  gale, — ^must  be 
held  to  have  been  the  consequent,  efficient, 
and  proximate  cause  of  this  injury?     Mani- 


festly, it  must  be  said  the  place  and  man- 
ner of  piling  and  keeping  the  doors  did  no 
more  than  furnish  the  condition,  afford  the 
opportunity,  for  the  accident  which  oc- 
curred. The  operation  of  the  successive, 
wholly  independent  and  unrelated  cause  and 
intervening  agency,  the  severe  gale,  was 
the  consequent,  efficient,  and  proximate 
cause  of  the  grain  doors  being  upon  the 
track,  which  resulted  in  the  derailment  of 
the  engine  and  damage  to  plaintiff. 

It  follows,  under  the  charge  of  the  court 
to  the  jury,  and  the  findings  of  fact  as  made 
by  the  jury,  the  general  verdict  should  have 
been  in  favor  of  the  defendant.  The  jury 
failing  in  this,  the  trial  court  should  have 
sustiiined  the  motion  for  judgment  upon  the 
findings  made,  notwithstanding  the  general 
verdict. 

Judfjment  must  therefore  he  reversed,  and 
cause  remanded,  with  instructions  to  enter 
judgment  upon  the  findings  in  favor  of  de- 
fendant. 

All  the  Justices  concur. 

Kehearing  denied. 


LOUISIANA  SUPREME  COURT. 


Antonio  PALMISANO  and  Wife 

NEW  ORLEANS  CITY  RAILROAD  COM- 
PANY, Appt. 

(108  I^.  243.) 

*1.  "Wltere   itrchiim  liave  been   utealinn: 

ride*  by  hanging  on  to  the  rear  end  of  a 
gravel  train  on  the  street  of  a  city,  the  em- 
ployee In  charge  of  the  train,  who  has  in 
▼aln  tried  to  make  them  desist  by  warnings 
and  threati|  is  entirely  justified  In  catching 
hold  of  one  of  them  and  lecturing  him. 
2.  If  tlie  employee*!!  lecture  has  been 
temperate,  and  be  bas  not  rouffb- 
naed  tbe  boy,  but  has  merely  heid  him, 
and  no  longer  than  was  necessary  for  the  pur- 
pose of  the  lecture,  he  or  his  employer  Is  not 
responsible  if  the  boy  (a  child  eight  years, 
lacking  three  months,  old),  on  being  turned 
loose,  rnn.s  blindly  In  a  direction  converging 
with  that  uf  a  coming  car,  and  collides  with 
tbe  car,  and  is  Injured. 

(March  17,  1902.) 
•Headnotes  by  Peovosty,  J. 


APPEAL  by  defendant  from  a  judgment 
of  the  Civil  District  Court  for  the  Par- 
ish of  Orleans  in  favor  of  plaintiffs  in  an  ac- 
tion brought  to  recover  damages  for  personal 
injuries  to  their  child.     Reversed. 

The  facts  arc  stated  in  the  opinion. 

AJcssrs.  Denegre,  Blair,  6  DeaeKre, 
for  appellant: 

.It  would  never  occur  to  any  of  us,  if  we 
wei-e  to  put  ourselves  in  the  inotorman's 
place,  that  the  natural  result  of  the  motor- 
man's  actions  in  this  case  would  be  to 
frighten  the  boy  out  of  his  senses,  or  that 
we  would  be  doing  even  an  imprudent  act  in 
releasing  liim  before  looking  up  and  down 
the  street  carefully. 

Mugford  v.  Boston  d  M.  R.  Co.  173  Mass. 
10,  52  N.  E.  1078;  Hogan  v.  Central  Park, 
N.  ct  E.  R.  R.  Co.  124  N.  Y.  647,  26  N.  E. 
950;  Burden  v.  Lake  Shore  d  M.  S.  R.  Co. 
104  Mich.  101,  62  N.  W.  173. 

Boys,  in  placing  themselves  in  the  situa- 
tion in  which  they  are  found  trespassing, 
have  demonstrated  their  ability  to  escape 
the  very  dangers  M'hich  afterwards  overtake 
them. 


NoTK. — As  to  liability  of  master  for  injury 
to  boy  by  slipping  of  hook  employed  to  drag 
hales  of  cotton  from  the  hand  of  a  servant, 
who  makes  a  motion  with  the  hook  as  If  to 
throw  it  In  order  to  frighten  away  boys  play- 
ing npon  the  bales,  see  Gullle  v.  Campbell 
(Pa.)    53  L.   R.   A.   111. 

As  to  liability  for  injury  caused  by  engl- 
iM>er*8  act  in  blowing  off  steum  to  frighten 
children,  see  Alscver  v.  Minneapolis  &  St.  L. 
R.  Co.   (Iowa)   56  L.  R.  A.  748. 

As  to  master's  civil  responsibility  for  the 
wrongful  or  negligent  act  of  his  servant 
towards  one  who  has  no  claim  upon  the  master 
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by  reason  of  a  contract  Incipient  or  perfected, 
see  7wtc  to  Kitcble  v.  WaJler  (Conn.)  27  L.  R. 
A.  IGl  :  also,  in  this  series.  Mayer  v,  Thomp- 
son-IIutchinson  Bldg.  Co.  (Ala.)  28  L.  R.  A. 
i:VS;  Pierce  v.  North  Carolina  R.  Co.  (N.  C.) 
44  L.  R.  A.  316;  Baltimore  Consol.  R.  Co.  v. 
Pierce  CSid.)  45  L.  R.  A.  527:  Nelson  Buslne.ss 
College  (*o.  V.  Lloyd  (Ohio)  46  L.  R.  A.  314  : 
(tnlveston.  U.  &  S.  A.  R.  Co.  v.  Zantzinger 
(Tex.)  47  L.  R.  A.  282;  Dorsey  v.  Kansas  City. 
P.  &  G.  n.  Co.  (La.)  52  L.  R.  A.  92:  and 
Lynch  v.  Florida  C.  &  P.  R.  Co.  (Ga.)  54  L. 
R.  A.  810. 
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Cauley  v.  Pittsburgh,  C.  d  8t.  L.  R.  Co. 
95  Pa.  398,  40  Am.  Rep.  664;  Duff  v.  Alle- 
gfieny  Valley  R.  Co,  91  Pa.  458,  36  Am.  Rep. 
676;  Fitzhenry  v.  Consolidated  Traction  Co. 
«4  N.  J.  L.  674,  46  Atl.  698;  Felton  v.  Au- 
brey, 20  C.  C.  A.  436,  43  U.  S.  App.  278,  74 
Fed.  350;  If  tics  v.  Atlantic,  M.  d  O.  R.  Co. 
4  Hughes,  172,  Fed.  Cas.  No.  9,644;  Wen- 
dell V.  yew  York  C.  d  H.  R.  R.  Co.  91  N.  Y. 
420;  Bishop  v.  Union  R.  Co.  14  R.  I.  314,  61 
Am.  Rep.  380;  Richmond  d  D.  R.  Co.  v. 
Bumsed,  70  Miss.  437,  12  So.  958;  Louis- 
ville d  N.  R.  Co.  V.  Logan,  88  Ky.  232,  3  L. 
R.  A.  80,  10  S.  W.  665. 

Messrs.  Boatner,  Dodds,  4t  Boataer, 
for  appellees: 

The  servant  having  undertaken  to  perform 
the  duty  of  removing  the  little  boy,  as  a 
trespasser,  from  the  car,  the  doctrine  of  re- 
spondeat superior  applies,  and  the  defend- 
ant is  liable  for  any  damages  caused  by  the 
wrongful  or  negligent  manner  of  its  per- 
formance. 

The  conduct  of  the  motorman  in  this  in- 
stance was  not  only  grossly  n^ligent  and 
eareless,  but  absolutely  reckless  and  indif- 
ferent of  the  safety  of  the  child,  and  was  the 
proximate  cause  of  the  injury. 

Dorsey  v.  Kansas  City,  P.  d  O.  R.  Co.  10 1 
La.  478,  62  L.  R.  A.  92,  29  So.  177;  Kansas 
City,  Ft.  8.  d  G.  R.  Co.  v.  Kelly,  36  Kan. 
656,  69  Am.  Rep.  696,  14  Pac.  173 ;  Young  v. 
Temas  d  P.  R.  Co.  61  La.  Ann.  296,  25  So. 
69;  Jackson  v.  St.  Louis  8.  W.  R.  Co.  62  La. 
Ann.  1706,  28  So.  241;  Pierce  v.  North 
Carolina  R.  Co.  124  N.  C.  83,  44  L.  R.  A. 
316,  32  S.  E.  399;  Richberger  v.  American 
Emp.  Co.  73  Miss.  161,  31  L.  R.  A.  390,  18 
So.  922;  Ketchum  v.  Texas  d  P.  R.  Co.  38 
La.  Ann.  777;  Barnes  v.  Shreveport  City  R. 
Co.  47  La.  Ann.  1218,  17  So.  782;  Conway  v. 
Netc  Orleans  City  d  Lake  R.  Co.  61  La.  Aim. 
146,  24  So.  780. 

On  petition  for  rehearing. 

Findings  of  fact  by  jury  or  judge  will  not 
be  disturbed  by  an  appellate  court  unless 
manifestly  contrary  to  the  evidence;  it  be- 
ing supposed  that  the  judge  of  the  lower 
court,  or  the  jury,  as  the  case  may  be,  from 
seeing  and  hearing  the  witnesses  testify,  is 
far  more  competent  to  form  a  correct  con- 
clusion as  to  the  truth  or  falsity  of  their 
statements  than  an  appellate  court. 

Cluipoton  V.  Her  Creditors,  45  La.  Ann. 
461,  12  So.  495;  Consumers  Ice  Co.  v.  Traut- 
man,  46  La.  Ann.  775,  12  So.  930;  State 
r.  Clesi,  44  La.  Ann.  86,  10  So.  409 ;  Fox  v. 
Jones,  39  La.  Ann.  929,  3  So.  96;  Marx  y. 
Allen,  37  La.  Ann.  656;  State  v.  Bradley,  37 
La.  Ann.  623 ;  Laforet  v.  Weber,  23  La.  Ann. 
253. 

Since  the  motorman,  Brunias,  did  not  ar- 
rest the  child,  and  had  no  intention  of  do- 
ing so,  the  forcible  seizure  and  detention 
constituted  an  assault  and  battery. 

2  Am.  A  Eng.  Enc.  Law,  2d  ed.  p.  961; 
Brock  V.  Stimson,  108  Mass.  520,  11  Am. 
Rep.  390. 

ProToity,  J.,  delivered  the  opinion  of  tlie 
oonrt: 

Salvator  Palmisano,  a  boy  seven  years 
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and  nine  months  old,  and  two  other  boys, 
were  stealing  a  ride  by  hanging  onto  the 
rear  end  of  a  gravel  car  drawn  by  an  elec- 
tric street  car  on  defendant's  road  in  the 
city  of  New  Orleans.  The  motorman  of  the 
traction  car,  who  had  been  considerably  an- 
noyed by  the  like  conduct  of  these  and  other 
bojs  as  his  train  went  back  and  forth  that 
day,  conceived  the  plan  of  capturing  one  of 
the  bovs  to  lecture  him,  and,  in  execution  of 
that  plan,  turned  off  the  power  from  his  ear, 
put  on  the  brake,  and  beckoned  to  the  con- 
ductor to  come  and  take  his  place,  and,  when 
the  car  was  about  to  come  to  a  stop,  slipped 
olf,  and  crouched,  and  as  the  rear  end  of  the 
gravel  car  reached  him,  caught  hold  of  the 
Palmisano  boy.  He  stood  with  him  between 
the  raiU  of  the  track  up  which  the  gravel 
car  had  just  passed,  and  lectured  him,  hold- 
ing him  with  one  hand,  and  shaking  a  finger 
of  the  other  hand  at  him  the  while, — and 
then  turned  him  loose.  What  he  said  to  the 
boy  was  this:  "Look  here,  young  fellow; 
3'ou  have  been  jumping  on  this  car  every 
time  you  get  a  chance,  and  I  have  a  good 
mind  to  have  you  arrested.  Go  and  tell  all 
your  playmates  the  first  one  I  catch  on  this 
car,  I  am  going  to  lock  him  up."  Alongside 
this  track  was  another  track,  the  two  tracks 
being  4  feet  3  inches  apart.  On  this  other 
track  an  electric  street  car  was  coming.  The 
boy,  as  soon  as  set  free,  scampered  off,  run- 
ning towards  his  home,  in  the  direction  op- 
posite to  that  in  which  the  gravel  car  had 
gone,  and  the  same  as  that  in  which  the  car 
on  the  other  track  was  coming.  His  course 
tended  to  converge  with  that  of  the  coming 
car.  The  bystanders  and  the  motorman  of 
the  coming  car,  seeing  the  danger  of  a  colli- 
sion, hallooed  at  him,  but  too  late.  He  came 
in  contact  with  the  side  of  the  car  just  aft 
of  the  front  platform,  was  thrown  down,  and 
his  left  foot  crushed,  necessitating  amputa- 
tion just  above  the  ankle.  How  far  the 
spot  where  the  motorman  stood  when  he  held 
the  boy  was  from  the  spot  of  the  collision, 
and  precisely  in  w^hat  direction  the  boy 
start^  to  run  when  he  was  released,  and  at 
that  exact  moment  how  far  off  was  the 
downcoming  car, — ^these  are  the  points  on 
which  the  testimony  confiicts.  This  testi- 
mony cannot  be  reconciled,  and  the  analyz- 
ing of  it  would  serve  no  useful  purpose. 
The  eft'orts  of  plaintiff  have  tended  to  abre- 
viate  the  distances  so  as  to  brin^  the  act  of 
the  motorman  and  the  accident  in  closer  re- 
lation, and  those  of  the  defendant  have  tend- 
ed to  the  contrary,  so  as  to  give  greater 
scope  to  the  agency  of  the  boy ;  and,  with  the 
same  ends  in  view,  the  plaintiffs  would  have 
the  course  of  the  boy  as  direct  across  the 
course  of  the  car  as  possible,  and  defendant 
the  contrary.  The  boy  ran  far  enough  to 
give  time  to  the  bystanders  and  to  the  mo- 
torman of  the  descending  car  to  halloo  at 
him,  and  to  hope  that  there  was  yet  time  for 
him  to  change  his  course.  This  shows  that 
mere  distance  and  time  are  not  controlling 
elements,  or  even  necessarily  important  ele- 
ments, in  the  problem.  The  view  we  take 
of  the  case  is  that  the  descending  car  was 
blameless,  as  plaintiff  admits,  ana  that  the 
motorman  of  the  traction  car  did  nothing 
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but  his  duty,  and  did  not  do  it  in  an  im- 
proper manner.  The  theory  of  the  plaintiff 
is  that  the  child  was  so  frightened  by  the 
acts  of  .the  mocorman  that  for  the  time  be- 
ing he  had  lost  his  wits,  and  that,  in  a  dazed 
and  bewildered  condition,  he  instinctiyely 
made  for  home, — his  course  thereto  lying 
aoross  the  path  of  the  car, — ^and  that  the 
niotorman,  by  detaining  the  child  imtil  the 
downcoming  car  was  close,  and  the  danger 
from  it  imminent,  and  then  suddenly  turn- 
ing him  loose,  in  the  face  of  the  car,  as  it 
were,  was  guilty  of  n^ligence.  If  it  be  true 
that  the  child  was  so  frightened  as  to  lose 
his  wits,  is  the  motorman  responsible,  when 
lie  did  no  more  to  him  than  what  was  the 
proper  thing  to  do?  Had  he  exercised  un- 
due severity,  either  in  act  or  language,  then 
might  some  fault  attach  to  him ;  but  he  sim- 
ply caught  and  held  the  child  (admittedly 
the  proper  thing  to  do),  and  lectured  him 
with  moderation  (again  the  proper  thing  to 
do).  We  do  not  see  how  fault  could  attach 
to  him  on  that  score.  To  say  that  he  should 
have  held  the  child  longer  than  was  neces- 
sary for  the  purpose  of  the  lecture,  or  that 
he  should  have  carried  him  away  from  a 
place  so  near  to  a  track  on  which  an  electric 
car  was  either  going  to  pass  or  in  the  act  of 
passing,  is  to  look  at  the  situation  from  the 
standpoint  of  what  has  happened,  and  not 
from  the  standpoint  of  what,  under  the  cir- 
cumstances, was  likely  to  happen,  or  of  what 
the  motorman,  under  the  circumstances,  had 
reasonable  grounds  for  supposing  might 
happen.  Here  was  a  street  urchin  who  that 
very  day  had  been  getting  on  and  off  this 
gravel  car  every  time  it  sped  by;  was  the 
motorman  to  suppose  for  a  single  instant 
that  this  boy,  who  had  been  accomplishing 
these  car-riding  feats  all  day,  would  be  like- 
ly to  run  into  a  passing  car  if  turned  loose  \ 
near  a  car  track  ?  So  far  as  the  impression- 
ability or  timidity  of  the  boy  is  concerned, 
the  motorman  had  the  perfect  right  to  deal 
with  him  as  with  any  other  street  gamin 
caught  in  the  same  way;  and  the  average 
street  gamin  is  not  usually  bereft  of  his  wits 
by  being  held,  without  violence,  and  being 
told  that  future  punishment  shall  be  visited 
<nk  him  in  case  he  renews  his  offense.  Bv 
continuing  to  catch  onto  this  car  and  hold- 
ing on  to  it  all  that  day  despite  the  remon- 
stranceB  and  threats  of  the  motorman  and 
of  the  conductor,  this  boy  had  made  full 
proof  of  his  possessing  the  usual  assurance 
and  brazenness  of  the  street  gamin.  That 
the  boy  forgot  himself  is  clear,  and  that  the 
act  of  the  motorman  contributed  to  cause 
the  forgetf ulness  is  also  clear ;  but  those  acts 
were  mere  links  in  the  chain  of  events,  and 
were  themselves  brought  on  as  the  legitimate 
or  natural  consequences  of  the  fault  of  the 
boy  in  catching  onto  the  car,  and  of  the  fault 
of  the  parents  of  the  boy  in  letting  him  in- 
dulge in  that  dangerous  amusement.  By  the 
way.  the  house  of  the  parents  was  close  by, ' 
facing  on  the  same  street,  so  that  they  had 
had  a  full  opportunity  that  day  of  witness- 
ing the  boy's  dangerous  pastime. 

ne  cannot  hold  defendant  responsible. 
It  U  therefore  ordered,  adjudged,  and  de^ 
58  L,  R.  A. 


creed  that  the  judgment  of  the  lotoer  court 
he  set  aside,  and  that  the  plaintiff's  suit  be 
dismissed,  with  costs  in  both  courts. 

BreanjCy  J.,  concurs  in  the  decree. 

Rehearing  denied  June  30,  1902. 


STATE  of  Louisiana  ew  rel.  I.  X.  L.  GRO- 
CERY COMPANY 

17. 

A.  D.  LAND. 
(108  La.  512.) 

*1.  Mechanical  enfrineem,  electrical 
enirineerii,  clerkii,  asrentii,  caiihlerti  of 
banks,  bookkeepem,  and  all  that  class 
of  employees  whose  employment  is  associ- 
ated with  mental  labor  and  skill,  are  not 
considered  as  laborers. 

2.  The  exemption  to  aeiBvre  protect* 
laborers  on  farnm,  plantations,  factories, 
and  other  places  where  workmen  possess  no 
particular  skill  without  trade  labor.  The 
skilled  labor  in  trade  is  not  exempt. 

(June  16,   1902.) 

APPLICATIONS  for  writs  of  cei-tiorari 
and  prohibition  to  review  a  judgment 
of  the  Judicial  District  Court  for  Caddo 
County  which  reversed  a  judgment  of  the 
City  Court  of  Shreveport  holding  the  wages 
of  a  locomotive  engineer  subject  to  execu- 
tion.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Air,  David  Thompson  I«aiid  for  relator. 

Messrs.  I^eonard,  Randolph,  4t  Ren* 
dall,  with  Judge  A.  D.  I«and,  in  propria 
persona,  for  respondent. 

Breanz,  J.,  delivered  the  opinion  of  the 
court: 

Exemption  vel  non  from  seizure  for  debt 
of  the  wages  of  a  locomotive  engineer  under 
the  provisions  of  statute  No.  79  of  1876, 
amending  and  re-enacting  article  644  of  the 
Code  of  Practice,  is  the  issue  before  us  for 
decision.  A  mechanical  engineer  running  a 
passenger  train  is  one  who  possesses  skill 
and  expertness.  His  position  is  highly  re- 
sponsible, and  requires  judgment,  attention, 
and  the  conscientious  discharge  of  duty. 
11  is  character  and  reputation  are  fair  sub- 
jects of  inquiry  when  he  presents  himself 
for  employment,  as  well  as  the  training  and 
experience  he  has  had.  The  statute  exempts 
"laborer's  wages,"  a  term  of  very  broad 
meaning,  it  is  true,  but  it  remains  that  the 
skilled  mechanic  thoroughly  versed  in  all 
the  details  and  intricacies  of  his  art  is  not 
to  be  compared  with  a  laborer  who  hires 
himself  out  to  serve  on  plantations,  or  to 
work  and  toil  in  manufactories  as  a  mere 

^Headnotes  by  Bbbaux,  J. 


Note. — As  to  who  are  laborers  within  the 
meaning  of  statute  exempting  wages  of,  see 
also  Tod  v.  Kentucky  Union  R.  Co.  (C.  C.  App. 
6th  C.)  18  L.  R.  A.  805,  and  note. 
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servant,  bubject,  without  question,  to  thei 
will  and  direction  of  the  master.  The  form- 
er is  f  recjuently  consulted  in  matters  of  the ' 
utmost  importance,  and  his  suggestions 
nearly  always  considered  and  heed^.  We , 
are  only  concerned  with  the  words  "labor- 1 
er's  wages,"  and  whether  or  not  the  wages  of 
the  niaMter  mechanic  in  charge  of  a  passen- 
ger train  are  exempt.  We  do  not  think  they 
are,  and,  in  our  view,  he  is  not  a  laborer 
within  the  meaning  of  the  statute.  To  illus- 
trate, we  will  mention  that  his  coal  heaver, 
who  throws  over  the  coal  from  the  bin  to  the 
furnace,  is  exempt,  but  not  the  mechanic 
whose  knowledge,  trained  eye  and  hand  are 
relied  on  to  protect  the  hundreds  of  passen- 
gers whose  safety  depends  on  his  skill  and 
duty  intelligently  performed.  He  commands 
those  about  him  whenever  necessary  in  the 
performance  of  his  work.  He  is  an  em- 
ployee, and  not  a  mere  laborer.  He  is  not  a 
mere  laborer,  any  more  than  the  highly  trained 
electrical  engineer,  or  any  other  trained 
tradesman  who  receives  salary  or  wajges. 
The  following  is  an  authority  in  point: 
^'Arti fleers,  handicraftsmen,  miners,  etc.,  do 
not  necessarily  or  properly  fall  under  the 
denomination  of  laborers,  there  being,  as  I 
take  it,  a  known  distinction  between  a  jour- 
neyman in  any  art,  trade,  or  mystery  or 
other  workmen  employed  in  the  difTerent 
branches  of  it  and  a  laborer."  Lowther  v. 
jRik/Mor,  8  Eafet,  124.  Referring  to  Web- 
ster's definition,  it  is  said  that  a  laborer  is 
one  who  works  at  a  toilsome  occupation;  a 
man  who  does  work  requiring  little  skill, 
as  distinguished  from  an  artisan.  18  Am. 
&  Eng.  Knc.  Law,  2d  ed.  p.  71,  and  authori- 
ties cited  in  support  of  note  4;  Misaourif  K, 
d  T,  K,  Co.  V.  Bakcvj  14  Kan.  563.  A  civil 
engineer  is  not  a  laborer  or  workman. 
Pennsylvania  d  I).  R.  Co.  v.  Leuffer,  84  Pa. 
108,  24  Am.  Rep.  189.  Worcester  defines  a 
laborer  to  be^'one  who  labors;"  one  regular- 
ly employed  at  some  hard  labor;  a  work- 
man; an  operative;  often  used  of  one  who 
gets  a  livelihood  by  coarse  manual  labor  as 
distinguished  from  an  artisan  or  profes- 
sional man.  Ibid.  "Clerks,  agents,  cash- 
iers of  banks,  and  all  that  class  of  employees 
where  employment  is  associated  with  mental 
labor  and  skill,,  were  not  considered  labor- 
ers;" citing  Savannah  d  C.  It,  Co.  v.  Calla- 
h<Mi,  49  Ga.  511;  Oliver  v.  Boehm,  63  Ga. 
172;  Richardson  v.  Langston,  68  Ga.  658; 
ninton  V.  Qcode,  73  Ga.  234.  It  has  been 
said  that  such  and  similar  statutes  are  pre- 
sumably intended  to  protect  a  class  of  men 
who  are  ill  fitted  to  protect  themselves,  men 
who  are  dependent  upon  the  fruits  of  their 
daily  toil  for  the  daily  subsistence  of  them- 
selves and  their  families,  and  that  they 
should  not  be  extended  by  forced  construc- 
tion so  as  to  include  a  class  of  men  who  are 
competent  to  take  care  of  themselves,  and 
need  no  such  protection.  "Muzzle  not  the 
ox  which  treadeth  out  the  com,"  denotes  a 
subdivision  in  the  p-eat  army  of  industiy 
which  does  not  include  the  energetic,  self- 
reliant  mechanic  of  this  country. 

The  opinions  of  our  learned  brother  of  the 
district  court  always  arrest  our  attention 
and  command  our  consideration.  We  have 
-.?<  T.   R   A. 


seldom  had  occasion  to  difTer  from  his- 
views.  In  this  case  our  premises  and  the 
authorities  at  hand,  different  from  his,  have 
led  us  to  a  different  conclusion,  and  we  are 
therefore  constrained  to  write  a  differoit 
judgment.  It  is  therefore  ordered,  ad- 
judged, and  decreed  that  the  writs  of  cer- 
tiorari and  prohibition  be  perpetuated,  and 
the  judgment  of  the  District  Court  in  this 
case  is  avoided,  reversed,  and  annulledy  and 
the  judgment  rendered  by  the  City  Court  is- 
reinstated,  at  costs  of  the  judgment  debtor. 

Petition    for   rehearing   denied   June   30, 
1902. 


SUCCKSSIOX  OF  James  E.  SLAUGHTER. 


OX  OPPOSITION  OF  J.  H.  GARDNER. 

(108  La.  492.) 

*1.     Ackiioivledirment    of    a     debt    will 
iiiterrufit  tfae  course  of  preiierlptioA» 

but>  a  mere  acknowledgment  of  the  existence 
of  the  debt  will  not  operate  as  the  renuncia- 
tion of  an  acquired  prescription. 
2.  An  eiLpremilon  of  ability  on  tbe 
part  of  tbe  debtor  to  pay  bi«  debt. 
followed  by  part  payment,  amounts  to  noth- 
ing more  than  to  a  mere  acknowledgment  of 
the  existence  of  the  debt,  and  does  not  oper- 
ate the  renunciation  of  an  acquired  pre- 
scription. 

(May  26,  1902.) 

APPEAL  by  the  heirs  of  James  E. 
Slaughter,  deceased,  from  a  judgment 
of  the  Judicial  District  0>urt  for  the  Par- 
ish of  Ascension  refusing  distribution  of  his 
estate,  until  payment  was  made  of  certain 
claims  held  by  opponent.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edi^ard  M.  Hudsoii  and  Mer* 
oer  W.  Patten,  for  appellants : . 

There  is  a  manifest  distinction  between 
acts  that  are  sufficient  to  interrupt  pre- 
scription, and  those  necessary  to  renounce 
it  when  onoe  acquired. 

Lackey  v.  Macmurdo,  9  La,  Ann.  18;  Utz 
V.  Utz,  34  La.  Ann.  754. 

The  acknowledgment  must  be  dear,  un- 
conditional, definite,  certain,  and  imquali- 
Hed,  in  order  to  take  the  demand  out  of  the 
statute  of  limitations. 

Braithwaite  v.  Harvey,  14  Mont.  208,  27 
L.  R.  A.  110.  36  Pac.  38;  Bell  v.  Morrison, 
1    Pet.  362,  7    L.    od.    179;    McCormick  v. 

•Headnotes  by  Phovostt,  J. 


NoTB. — As  to  what  acknowledgment  of,  or 
promise  to  pay,  debt  Is  safflcient  to  remove  bar 
of  the  statute  of  limitations,  see,  in  this  series. 
Krueger  v.  Knieger  (Tex.)  7  L.  R.  A.  72:  Opp 
Y.  Wtick  (Ark.)  5  L.  R.  A.  743,  and  note;  Ker- 
per  v.  Wood  (Ohio)  15  L.  R.  A.  656;  Braith- 
waite Y.  Harvey  (Mont.)  27  L.  R.  A.  101 :  and 
cases  in  note  to  Trimble  v.  Rudy  <Ky.)  53  L. 
R.  A.  362. 

As  to  effect  of  payment  on  condition  to  take 
debt  out  of  the  bar  of  the  statute  of  limita- 
tions, see  note  to  Gillingham  v.  Brown  (Mass.) 
55  L.  R.  A.  320. 
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Brototi,  36  Cal.  185,  95  Ani.  Dec.  170;  Bid- 
del  V.  Brizzolara,  56  Cal.  382;  Krucgcr  v. 
Krueger,  76  Tex.  178,  7  L.  R.  A.  72,  12  S. 
W.  1004;  Blossntan  v.  Mather y  5  La.  Ann. 
335;  Boyle  v.  Kittredge,  21  La.  Ann.  276; 
/fos«  V.  Adams,  23  La.  Ann.  621 ;  Frellsen 
V.  Oantt,  25  La.  Ann.  477;  Levistonea  v. 
Marigny,  13  La.  Ann.  354 ;  Shultz  v.  Hough- 
ton, 36  La.  Ann.  408;  Ayer  v.  Hawkins,  19 
Vt.  26;  Sanhom  v.  Coic,  63  Vt  590,  14  L. 
II.  A.  208,  22  Atl.  716. 

The  debt,  the  prescription  of  which  is  al- 
leged to  have  been  renounced,  must  be  a 
specific  debt,  a  particular  debt,  the  debt  in- 
tended to  be  renounced,  for  which  the  de- 
ceased was  liable,  and  which  he  was  willing 
to  pay. 

Cowway  v.  Williams,  10  La.  568,  29  Am. 
Dec  466;  Courtcbray  v.  Rils,  9  Rob.  (La.) 
512;  Buard  v.  Lemee,  12  Rob.  (La.)  250; 
Martin  v.  Broach,  6  Ga.  21,  50  Am.  Dec. 
306;  Cook  v.  Martin,  29  Ck)nn.  66;  Clarke 
V.  Butcher,  9  Cow.  678;  Opp  v.  Wack,  52 
Ark.  288,  5  L.  R.  A.  743,  12  S.  W.  iy(i5; 
Union  Nat.  Bank  v.  Evans,  43  La.  Ann.  374, 
SI  So.  44. 

Where  there  are  several  distinct  debts,  a 
general  acknowledgment  will  not  revive  any 
of  them. 

Wood,  Limitation  of  Actions,  1st  ed.  § 
68;  Smith  v.  Moulton,  12  Minn.  352,  Gil. 
229;  Bailey  v.  Crwne,  21  Pick.  324;  Buck- 
ingham V.  Smith,  23  Conn.  453;  Walker  v. 
Origgs,  32  Ga.  119;  Boxley  v.  Qaxjle,  19 
Ala.  151. 

When  a  debtor  makes  a  payment  to  a 
creditor  to  whom  he  is  owing  several  dis- 
tinct debts,  the  general  rules  as  to  the  ap- 
propriation of  the  money  are :  ( 1 )  That 
it  shall  be  applied  as  the  debtor  directed  at 
the  time  of  payment ;  ( 2 )  that,  if  the  debt- 
or does  not  direct  as  to  its  application,  the 
creditor  may  do  so  at  any  time  before  suit; 
and  (3)  that,  if  neither  of  them  applies  the 
payment  to  any  particular  debt,  the  law- 
will  apply  it  to  the  oldest  debt,  or  as  may 
l)e  just. 

Wood,  Limitation  of  Actions,  1st  ed.  § 
110. 

After  a  controversy  has  arisen,  neither 
party  can  make  an  appropriation  of  a  pay- 
ment. 

yational  Bank  v.  Mechanics*  Nat.  Bank, 
04  U.  S.  439,  24  L.  ed.  178;  United  States 
V.  Kirkpatrick,  9  Wheat.  720,  6  L.  ed.  199 ; 
Field  y.  Hollnnd,  6  Cranch,  8,  3  L.  ed.  136: 
United  States  v.  January,  7  Cranch,  572,  3 
L.  ed.  443 ;  Ayer  v.  Hawkins,  19  Vt.  26. 

Part  payment  of  a  debt,  if  intended  to  be 
final,  will  not  interrupt  prescription,  or  ef- 
fect a  renunciation  of  it.  If  the  payment 
l>e  intended  to  be  final,  and  not  as  part  pay- 
ment of  a  debt  greater  than  the  amount 
paid,  neither  interruption  nor  renunciation 
of  prescription,  will  result. 

13  Am.  &  Eng.  Enc.  Law,  pp.  751,  752, 
note  3. 

Simple  renunciation  of  prescription  does 
not  alter  the  position  or  rights  of  the 
debtor. 

32  Laurent,  pp.  213,  214. 

Mr.  Ambrose  Smith  for  appellee. 
58  L.  R.  A. 


ProTosty,  J.,  delivered  the  opinion  of  the- 
court : 

The  opponent,  J.  H.  Gardner,  was  holder 
of   three   notes   of   the   de  cujus, — one   for 
$500,   dated   May    28,    1884,   due   forty-five 
days  after  date,  with  8  per  cent  interest 
from  date;  another  for  $200,  dated  May  1, 
1885,  due  sixty  days  after  date,  with  8  per 
cent   interest   from  date;    and   another   for 
$75,  dated  May   31,    1889,  due   sixty   days 
after  date,  with  8  per  cent  interest  from 
date,^-all    to    the    order    of    the    opponent. 
No  payment  had  been  made  on  these  notes, 
and  they  were  long  prescribed,  when,  on  thfr 
28th  of  July,   1900,  the  de  cujus  wrote  a 
letter  to  the  opponent,  in  which  is  found  the 
following :     "And  '  my    memorandum     book 
tells  me  I  owe  you  money.     That  I  can  pay. 
Difficult  to  pay  you  constant,  never-failing 
friendship.     1   must   plead   bankruptcy    for 
that."    This  excerpt  is  the  only  part  of  the 
letter  having  reference  to  any  debt  of  the 
de    cujus    to    the    opponent.    Five   months- 
later   the   de   cujus   gave   the   opponent   a 
check  for  $1,000.     Parol  evidence  being  in- 
admissible to  show  the  circumstances  under 
which  this  payment  was  made,  the  payment 
stands  as  an  isolated  fact  in  the  case.     Pa- 
rol evidence  was  admitted — and,  we  think, 
properly — to  show  that  the  three  notes  in 
question  were  the  only  debt  due  by  the  dc 
cujus  to  the  opponent.     McOinty  v.  Hender- 
son* {>  Succession,  41  La.  Ann.  384,  6  So.  658. 
The  question  is  whether,  under  this  condi- 
tion of   the   facts,   that  part  of   the  three 
notes  not  satisfied  by  the  $1,000  payment 
was  taken  out  of  prescription.     The  renun 
ciation  of  a  prescription  once  acquired  may 
be    eiUier    express    or  '  tacit.     Civil    Code, 
art.    3461.     The  letter,   standing  by   itseli. 
amounts  to  nothing  more  than  to  an  expren 
sion  of  ability  on  the  part  of  the  writer  1m 
pay  some  uncertain  sum  of  money  which  hi-* 
memorandum  book  told  him  he *^ was  owing 
the  opponent.     The  payment  of  the  $1,000, 
reduced  to  an  isolat«i  fact, — as  it  is  by  the 
exclusion  of  parol  evidence  to  show  the  cir- 
cumstances   under    which    it    was    made, — 
amounts  at  most  to  an  acknowledgment  of 
the  existence  of  the  debt.     The  letter  and 
the  payment  taken  together  amount  to  noth- 
ing more  than  to  an  acknowledgment  of  the 
existence    of    the    debt.     They    neither    ex- 
pressly  nor   tacitly   renounce   the   acquired 
prescription.     A  man  may  acknowledge  his 
debt,  and  pay  part  of  it,  without  renounc- 
ing the  prescription  acquired  on  it.     Frell- 
sen V.   (iantt,  25  La.  Ann.  477;   Levistonea 
v.  Mnrigny,  13  La.  Ann.  354;  Blossman  v. 
Mather,  5  La.  Ann.  335;  Utz  v.  Utz,  34  La. 
Ann.  754;  Lackey  v.  Macmurdo,  9  La.  Ann. 
18    (dissenting   opinion   of   Judge   Ogden). 
The    following    common-law    cases    collated 
by  the  diligence  of  the  learned  counsel  for 
the    succession   are   interesting   to   read   in 
connection  with  the  question  of  the  renun- 
ciation of  an  acquired  prescription.  Braith- 
iraiie  v.  Harvey,  14  Mont.  208,  27  L.  R.  A. 
101,  36  Pac.  38;   Bell  v.  Morrison,   1   Pet. 
363,  7  L.  ed.  179;  McCormick  v.  Brown,  36 
Cal.  185,  95  Am.  Dec.  170;  Biddel  v.  BHz- 
zolara,   56   Cal.    382;    Krueger  v.   Krueger,. 
76  Tex.  178,  7  L.  R.  A.  72,  12  S.  W.  1004; 
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Ayer  v.  Hawkins,  19  Vt.  26.    Also  note  to 
^anftoj-n  v.  Cole  (Vt.)   14  L.  R.  A.  208. 

It  is  ordered,  adjudged,  and  decreed  that 
the  judgment  appealed  from  he  set  aside. 


and  that  the  opposition  herein  be  dismissed, 
at  the  cost  of  the  opponent  in  both  ooaits. 

Rehearing  denied  June  28,  1902. 


-AIICHIGAN  SUPREME  COURT. 


William  BLACKMAN,  Plff.  in  Err., 

V, 

Oscar  SIMPSON. 

(120  Mich.   377.) 

L  satiiifled  Jndarment  airalnst  the  com- 
pljiininfr  fvltnens,  magistrate,  and 
eoniitable      for     false      imprisonment 

under  void  proceedings  bars  a  subsequent  ac- 
tion against  tbe  sheriff  In  whose  custody  de- 
fendant was  placed,  although  the  first  suit 
covered  only  the  time  until  defendant 
reached  the  sheriff's  custody,  while  the  sec- 
ond one  seeks  damages  for  the  period  from 
that  time  until  his  release. 


(June   5,   1899.) 


I 

Note. — Effect    of   judgment   agairmt   one   joint 
tort  feasor  upon  liabiliiy  of  the  other. 

I.  Scope,  410. 
II.  Judgment  alone  as  a  bar. 

a.  In  England,  410. 

b.  in  the  United  States,  412. 

III.  Issuance  of  execution  after  obtaining  aev 
eral  judgments  and  electing  de  meliori-  ! 
bu8  damnis,  419.  | 

IV.  Judijmeni    irith   satisfaction  in   tchole   or 

in  part,  421. 
V.  Proceedings  before  entry  of  judgment,  429.  i 
VI.  Bummary,  430. 

I.  Scope. 

There  are  three  different  rules  In  regard  to  ' 
the  effect  of  a  Judgment  against  a  tort  feasor  ; 
on  the  liability  of  a  co-tort-feasor,  viz.: 

1.  In  England  the  law  Is  settled  that  merely 
obtaining  a  Judgment  against  one  bars  further  j 
recovery  against  another  for  the  same  wrong.  , 
This  rule  is  adopted  by  a  few  American  decl-  ■ 
slons. 

2.  Numerous  authorities  In  the  United 
States  hold  that  taking  out  execution  on  a  ^ 
judgment  against  a  tort  feasor  is  an  election  , 
to  proceed  against  that  one,  which  precludes : 
further  recovery,  although  satisfaction  is  not ' 
obtained. 

8.  The  American  rule,  as  settled  by  the  grea^ 
weight  of  authority.  Is  that  a  Judgment  with-  . 
out  full  satisfaction,  against  one,  is  no  bar  to  I 
an  action  against  another  for  the  same  wrong. , 

Cases  showing  the  application  of  these  rules 
form  the  basis  of  this  note. 

A  few  decisions  have  been  found  as  to  the  i 
effect   of   verdict   or   award   without   entry   of 
Judgment  thereon,  and  also  the  mere  commence-  \ 
ment  of  action,  against  one,  upon  the  liability  , 
of  a  co-tort-feasor. 

II.  Judgment  alone  as  a  bar.  i 

a.  In  England. 

In  1600  the  case  of  Brown  v.  Wootton,  Cro. 
Jac  73,  Yelv.  C8,  F.  Moore,  762,  was  decided, 
»nd  has  since  been  the  basis  of  the  rule  In 
England  that  a  Judgment  alone  may  be  pleaded 
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ERROR  to  tlie  Circuit  Ck)urt  for  GnuMl 
Traverse  County  to  review  a  judgment 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  false  imprisonmeat. 
Afjirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Underwood  4t  Umlor,  for  plain- 
tiir  in  error: 

if  the  causes  of  action  in  two  distinct 
suits  brought  against  different  defendants 
are  in  fact  distinct,  although  the  declara- 
tions are  identical  in  form,  the  acceptance 
by  the  plaintiff  of  a  sum  of  money  in  satis- 
faction and  discharge  of  the  cause  of  actios 
in  one  will  be  no  defense  in  the  other. 

Miller  V.  Patterson,  31  Ohio  St.  419;  Jew- 
in  bar  to  a  second  action  against  a  different 
person,  for  the  same  wrong,  without  averring 
satisfaction.  The  action  was  for  the  trover  of 
certain  plate,  and  defendant  pleaded  a  prior 
a^^tion  for  tbe  same  cause  against  another, 
upon  which  Judgment  had  been  recovered  and 
execution  Issued  upon  the  body  of  that  defend- 
ant. Plaintiff  demurred  on  the  ground  that 
it  was  not  a  good  plea  without  averring  satis- 
faction of  the  Judgment  and  that  execution 
upon  the  body  Is  not  satisfaction :  but  it  was 
the  unanimous  decision  of  the  court  that  the 
plea  was  good,  "for  the  cause  of  action  being 
against  divers,  for  which  damages  uncertain 
are  recoverable,  and  the  plaintiff  having  Judg- 
ment against  one  person  for  damages  certain, 
ihat  which  was  uncertain  before  is  reduced  In 
rem  judicatum,  and  to  certainty ;  which  takes 
away  the  action  against  the  others."  And  one 
of  the  Judges  said  that  If  one  recovered  a 
Judgment  against  another  in  trespass,  and  the 
damages  are  certain,  although  he  Is  not  satis- 
fed,  he  cannot  have  a  new  action  for  the 
same  trespass  against  that  same  person ;  and 
that  It  follows  that  If  he  has  cause  of  action 
against  two,  and  obtains  Judgment  against  one, 
he  shall  not  have  a  remedy  against  the  other: 
and  the  taking  out  execution  Is  Immaterial : 
also,  that  the  difference  between  actions  cjp  de- 
licto and  those  tx  contractu  against  several  Is. 
that  In  the  latter  every  one  of  the  parties  Is  lia- 
ble for  the  entire  debt,  and  therefore  a  recovery 
against  one  is  no  bar  against  the  other  until 
satisfaction.  Another  Judge  further  said  that 
In  trespass,  after  a  Judgment  Is  given,  the 
property  in  the  goods  Is  changed  so  that  the 
plaintiff  may  not  seize  them  again. 

Adams  v.  Uroughton  (1737)  2  Strange,  1078. 
was  an  action  of  trover  brought  against  one. 
wherein  Judgment  by  default  was  obtained  and 
nfterwards  flnal  Judgment,  and  writ  of  error 
was  taken.  Subsequently,  plaintiff  brought  an 
action  of  trover  for  the  same  goods,  against 
another,  whereupon  the  court  held  that  the 
property  of  the  goods  was  entirely  altered  by 
the  Judgment  recovered  In  the  first  action,  and 
(hat  the  damages  recovered  were  the  price 
thereof,  so  that  the  defendant  therein  has  now 
the  same  property  In  the  goods  that  the  original 
plaintiff  had,  and  that  against  all  the  world. 


1899. 


Blackman  v.  Simpson. 
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«*t  V.  Wanshura,  43  Io\va,  574;  Jewell  v. 
Welch,  117  Mich.  65,  75  N.  W.  283. 

Messrs,  Pratt  A  Davis,  for  defendant  in 
«rror: 

The  act  of  the  constable  cannot  be  sepa- 
rated from  the  acts  of  the  justice  or  the 
eheriff;  neither  can  the  sheriff  escape  lia- 
bility for  the  acts  of  the  justice  or  consta- 
ble, *but.  having  accepted  the  plaintiff  *  and 
the  paper  from  the  constable,  he  adopted  the 
acts  of  both^  and  became  responsible  for 
what  iJiey  had  done.  All,  any  one,  or  more 
were  liable  for  all  that  was  done  from  the 
•commencement  of  the  case  until  plaintiff 
was  discharged  by  the  sheriff.  This  being 
true,  the  action  was  joint  and  several,  and 
when  judgment  wajs  rendered  and  paid  that 
satisfied  the  injury  and  released  all  of  the 
wrongdoers. 

Cooley,  Torts,   133;   2  Black,  Judgm.  §§ 


777-779;  26  Am.  &  Eng.  Enc.  Law,  p.  683; 
Thompson  v.  Ellsworth,  39  Mich.  719. 

Plaintiff  could  bring  his  action  once,  and 
but  once,  and  was  entitled  to  present  as  well 
as  future  damages,  but  could  not  stop  at  the 
jail  door  and  claim  further  damages  in  a 
subsequent  suit. 

Lucket^  V.  Liske,  111  Mich.  683,  70  N.  W 
422;  Gonlon  v.  McOraw,  66  Mich.  194,  33  N. 
W.  388;  People's  Ice  Co,  v.  The  Excelsior, 
44  Mich.  229,  38  Am.  Rep.  246,  6  N.  W.  636. 

Recoveiy  against  several  wrongdoers  re- 
leases the  others. 

Bryant  v.  Reed,  34  Neb.  720,  52  N.  W. 
694;  Long  v.  Long,  67  Iowa,  497,  10  N.  W. 
875;  Ctiddy  v.  Horn,  46  Mich,  603,  41  Am. 
Rep.  178,  10  N.  W.  32;  Boardman  v.  Acer, 
13  Mich.  77,  87  Am.  Dec.  736;  Kenyon  v. 
Woodruff,  33  Mich.  315;  Orimes  v.  Wil- 
Hams,  113  Mich.  450,  71  N.  W.  835;  Oonti- 


It  will  be  observed  that  the  ^ound  of  this  de- 
cision was  suggested  in  Brown  v.  Wootton. 

In  Day  v.  Porter  (1838)  2  Moody  &  R.  151, 
an  action  of  trespass,  there  was  an  attempt  to 
introduce  evidence  showing  that  there  had 
been  a  previous  recovery  for  the  same  trespass, 
when  it  had  not  been  pleaded,  but  It  was  held 
that  a  recovery  against  one  so  trespassing  is  a 
satisfaction  agaiust  all  for  the  same  trespass, 
and,  being  thus  a  bar  to  the  whole  action,  it 
cannot  be  put  in  evidence  unless  specially 
pleaded. 

The   next   case    in    this   series   was  King  v. 
Hoare  (1844)  2  Dowl.  &  L.  382,  14  L.  J.  Exch. 
N.  S.  29.  13  Mees.  &  W.  494,  which  Is  not  pre- 
cisely in  point,   being  an  action  upon  a  joint 
contract ;    but  the  discussion  of  the  court   as 
to  joint  torts  makes  it  valuable,  and  a  recog- 
nized  authority  on  the  latter  question.     This 
case  dears  up  Brown  v.  Wootton,  and  shows 
that  the  court  there  must  have  been  deciding  ' 
with  the  Idea  that  the  liability  of  tort  feasors  i 
for  a  tort  Jointly  committed  was  joint,  and  not 
Joint   and  several  ;  and  when   the  court   there  i 
said   that  in  the   case  of  debt  and  obligation  | 
against  several,  "every  one  of  them  is  chargea-  | 
hie  and  liable  to  the  entire  debt,  and  therefore  ; 
a  recovery  agaiust  one  is  no  bar  against  the  i 
other,  until  satisfaction."   It  meant  a   case  of  ! 
joint  and  several  obligation.     And  as  the  case  ; 
at   bar  was  upon  a   joint   contract    (not  joint ' 
and    several),    the    court    says:     "We    do    not} 
think  that  the  case  of  a  joint  contract  can,  in  ] 
this  respect,  be  distinguished  from  a  joint  tort.  , 
There  is  but  one  cause  of  action  in  each  case.  ■ 
The  party  injured  may  sue  all  the  joint  feas- 1 
ors,     ...     or  he   may    sue   one,    subject   to ! 
the  right  of  pleading  in  abatement  In  the  one  I 
case,  and  not  In  the  other,  but,  for  the  pur- 
pose of  this  decision,  they  stand  on  the  same 
footing.     Whether      the     action      is     brought 
a^inst  one  or  two,  it  Is  for  the  same  cause  of 
action."     And  the  court  came  to  the  conclusion 
that    where    judgment    (without    satisfaction)  I 
has  been  obtained  for  a  debt,  as  well  as  a  tort, 
the  right  given  by  the  record  merges  the  in- 
ferior remedy  by. action  for  the  same  debt  or] 
tort  against  another  party. 

In  1846,  Cooper  v.  Shepherd,  3  C.  B.  266.  4  I 
Dowl.  &  L.  218, 15  L.  J.  C.  P.  N.  S.  237, 10  Jur.  ' 
758,  was  decided,  on  the  authority  of  Adams  v.  j 
Bronghton,  only  the  court  goes  farther  and  | 
«ayB:  "By  a  former  recovery  in  trover  and  i 
payment  of  the  damage,  the  plalntllTs  right  of  ' 
property  is  barred,  and  the  property  vested  in  i 
the  defendant  in  that  action."  In  this  case  j 
the  tort  was  not  joint,  but  one  man  had  con- 1 
verted  a  bedstead  and  sold  it  to  another,  and 
58  L.  R.  A. 


the  owner  of  the  property  had  recovered  judg- 
ment and  obtained  satisfaction  against  the 
vendor  before  proceeding  against  the  vendee  in 
this  action.  From  the  opinion  it  seems  as 
though  the  court  recognizes  satisfaction  as  a 
necessary  element  in  changing  the  title  of  the 
property,  and  that  the  mere  recovery  of  a 
judgment  will  not  suffice ;  therefore,  the  case 
is  not  entirely  In  harmony  with  the  English 
rule,  but  foreshadows  the  later  American  cases. 

Buckland  v.  Johnson  (1854)  15  C.  B.  145,  2 
C.  L.  Rep.  784,  23  L.  J.  C.  P.  N.  S.  204,  18 
.Tur.  775,  Is  the  next  decision  In  point,  and  is 
exhaustively  presented,  with  a  discussion  of  all 
the  earlier  authorities.  The  facts  show  that 
defendant  and  another  had  wrongfully  con- 
verted the  goods  of  the  plaintiff  by  selling 
them :  that  the  proceeds  of  the  sale  were  re- 
ceived by  the  defendant  alone,  and  that  plain- 
tiff had  sued  the  other  and  recovered  judgment 
for  the  value  of  the  goods  so  converted,  but,  in 
consequence  of  his  Insolvency,  had  obtained  no 
satisfaction.  One  of  the  Judges  said  that  a 
judgment  in  trover  changes  the  property, 
whereupon  counsel  argued  that  it  was  not 
judgment  alone,  but  judgment  and  satisfaction, 
citing  Cooper  v.  Shepherd,  but  the  judge  re- 
plied that  it  merely  happened  in  that  case  that 
the  money  had  boon  paid,  and  held  that,  upon 
the  same  principle  that  where  one  has  con- 
verted goods,  received  the  money,  and  been 
sued  In  trover  and  judgment  obtained  against 
him.  even  though  it  bore  no  fruits,  such  a 
judgment  would  be  a  bar  to  another  action 
against  him  for  monej'  had  and  received,  so,  if 
two  jointly  convert  goods,  and  one  of  theni 
receives  the  proceeds,  you  cannot,  after  a  re- 
covery against  one  in  trover,  have  an  action 
against  the  other  for  the  same  conversion,  or 
an  action  for  money  had  and  received  to  re- 
cover for  the  value  of  the  goods,  for  which  a 
judgment  has  already  passed  in  the  former 
action  :  and  that  by  a  judgment  in  an  action 
of  trover  the  property  In  the  goods  is  changed 
by  relation  from  the  time  of  the  conversion. 
The  right  of  action  is  merged  In  the  judgment, 
it  is  the  Judgment  that  disposes  of  the  matter, 
and  not  the  payment.  Another  judge  states, 
in  his  opinion,  that,  having  once  recovered  a 
judgment.  plaintlfTs  remedy  is  already  gone. 
Ills  claim  Is  satisfied  as  against  all  the  world, 
and  he  is  in  the  position  of  a  person  whos" 
goods  have  never  been  converted  at  all. 

In  Brinsmead  v.  Harrison  (1872)  L.  R.  7  C. 
P.  547,  41  L.  .1.  C.  P.  N.  S.  190,  27  L.  T.  N.  S. 
90,  20  Week.  Rep.  784,  the  question  Is  squarely 
met  and  decided  on  the  authority  of  Brown  v. 
Wootton  and  King  v.  Hoare.  The  facts  showed 
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nental  Ins.  Co.  v.  //.  M,  Loud  d  Sons  Lum- 
ber Co.  93  Mich.  139,  53  N.  W.  394;  21  Am. 
&  Eng.  Enc.  Law,  p.  216. 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  brought  this  action  against 
defendant  to  recover  for  false  imprison- 
ment. Tlie  circuit  judge  directed  a  verdict 
in  favor  of  defendajit.  The  plaintiff  brings 
error. 

July  24,  1897,  James  Days  made  a  com- 
plaint /against  the  plaintiff  before  Mr. 
Chase,  a  justice  of  the  peace.  The  justice 
issued  a  process  for  the  arrest  of  the  plain- 
tiff. It  was  placed  in  the  hands  of  Mr. 
Wyckoff  a  constable,  who  arrested  the  plain- 
tiff, and  brought  him  before  the  magistrate 
where  such  proceedings  were  had.  The  mag- 
istrate issued  a  commitment  to  the  consta 


ble,  who  took  the  plaintiff  about  20  miles 
to  the  county  jail,  and  delivered  him^  at  8 
o'clock  on  the  morning  of  July  25th,  to 'the 
'  .sheriff,  the  defendant  in  this  case.  The 
I  sheriff  had  plaintiff  in  custody  until  about  5 
'  oVlock  the  next  day,  when  he  was  dis- 
charged. It  is  conceded  the  proceedings  be- 
fore the  magistrate  were  void.  In  Itecem- 
ber,*  1897,  the  plaintiff  sued  the  complaining 
witness,  the  magistrate,  and  the  constable  in 
an  action  of  false  imprisonment.  He  filed 
a  declaration  in  the  case,  in  which  the.  fore- 
•roiiig  tacts  were  set  up,  and  stated  the  false 
imprisonment  continued  until  about  8 
o'clock  on  the  morning  of  July  25th,  and 
that,  because  of  tliese  acts,  he  had  been 
damaged  in  reputation,  and  disgraced  among 
his  neighbors  and  other  citizens,  and  suf- 
fered great  anxiety  and  pain  of  body  and 
mind,  and  that  he  had  been  hindered  about. 


a  joint  wrong  by  two  wrongdoers,  and  a  Judg- 
ment obtained  against  one  of  them  remaining 
In  full  force.  The  court  said  a  judgment  and 
execution  with  satisfaction  would  be  a  defense, 
without  doubt,  but  it  was  doubted  at  one  time 
whether  judgment  and  execution,  without  sat- 
isfaction, w^s  a  bar  also ;  and  that,  if  it  were 
not,  the  effect  would  be  to  encourage  vexatious 
actions  whenever  there  happened  to  be  several 
joint  wrongdoers.  And  further,  the  court 
stated  that  Brown  v.  Wootton  was  u  satis- 
factory and  binding  authority  which  wus  in- 
dorsed many  years  later  in  King  v.  Uoare.  and 
therefore,  notwithstanding  the  respect  enter- 
tained for  the  dec'sions  of  the  American  courts, 
where  a  different  view  of  the  law  on  the  ques- 
tion Is  entertained,  the  court  deemed  itself 
bound  to  follow  the  decisions  of  England,  and 
to  hold  that  a  judgment  In  an  action  against 
one  of  several  joint  tort  feasors  is  a  bar  to  an 
action  against  the  others  for  the  same  cause, 
although  such  judgment  remains  unsatisfied. 
Other  opinions  to  the  same  effect  follow,  al- 
though one  judge  remarks  that  he  might  be  in- 
duced to  go  along  with  the  American  decisions 
were  It  not  for  the  long  series  of  decisions  In 
the  English  courts. 

Rrlnsraead  v.  Harrison  seems  to  be  the  latest 
case  on  the  subject  in  England,  and  therefore 
it  must  be  deemed  the  settled  law  in  that  coun- 
try that  a  judgment  without  satisfaction 
against  one  tort  feasof  is  a  bar  to  a  subse- 
quent action  for  the  same  cause  against  a  joint 
tort  feasor. 

b.  In  the  UniUd  States, 

The  English  doctrine  has  been  followed  by  a 
few  decisions  in  the  United  States. 

In  1801,  in  Swope  v.  Courtney,  1  Cranch,  C. 
C.  33,  Fed.  Cas.  No.  13,703,  a  case  of  joint 
assault  and  battery,  two  of  the  three  judges 
held  that  a  former  recovery  against  one  of  the 
tort  feasors  was  a  bar  to  the  action  against  the 
other,  citing  Brow^n  v.  Wootton.  One  judge 
dissented,  but  on  the  ground  that  It  was  not  a 
joint  assault  and  battery. 

The  next  case  In  point  of  time  is  Ammouett 
V.  HaiTis  (1807)  1  Hen.  &  M.  488.  The  court 
states  that  it  Is  held  that  a  recovery  in  a 
separate  action  against  one  trespaaser  may  be 
pleaded  In  bar  to  an  action  brought  against 
another,  and  so,  it  appearing  that  in  a  joint 
action  against  twelve  defendants  all  were  not 
served,  and  only  two  appeared  and  pleaded, 
and  verdict  was  rendered  against  them  jointly, 
whereupon  the  court  ordered  plaintiff  to  re- 
lease a  part  of  the  damages  or  stand  a  new 
trial,  and  plaintiff  therefore  took  judgment  for 
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!  reduced  damages  against  the  two  defendants, — 
'  It  was  held  that,  having  taken  judgment,  plain- 
tiff could  nor  thereafter  proceed  against  other 
defendants  for  additional  damages,  but,  bad 
he  not  taken  Judgment,  he  might  have  pro- 
ceeded against  the  others  in  different  actions, 
and  linally  taken  judgment  pro  melioribuH 
damn  iff. 

In  the  following  year,  1808,  Wilkes  v.  Jack- 
son, 2  lien  &  yi.  355,  was  desided  mainly  upon 
the  authority  of  Ammonett  v.  Harris,  only  the 
fact.s  ijresented  the  que.stion  more  squarely 
than  did  the  latter  case,  and  the  court  held, 
that  in  an  action  of  trespass,  assault  and  bat- 
tery, brought  against  one  defendant,  he  may 
plead,  In  bar  of  a  re<'overy,  a  judgment  ob- 
tained against  another  defendant,  for  the  same- 
cause  of  action,  hi  another  suit. 

Not  until  181)7  is  this  point  again  expressly 
con8idered  In   Virginia,  and  then  in  Petticolas 
v.  Uichniond.  i)o  Va.  45«),  28  S.  E.  566,  the  de- 
cision   in    Wilkes    v.    .Jackson    is   entirely    sus- 
tained.    The    court     recognizes    the    criticisms 
that  have  boon  pas.sed  upon  the  latter  decision,, 
--that   It  Is  In  confilct   with  the  great  weight 
of  American  authority,  and  wrong  In  principle, 
and  that  it   was  decided  without  much  consid- 
eration,— and   states   that   there   is  no  founda- 
tion for  the  latter  suggestion,  or  that  the  case 
of  Ammonett   v.   Harris,   to  which  it  refers  as 
settling    the    principle    governing    both    cases. 
does    not    sustain    It.     After    referring    to    the 
Kngllsh  line  of  decisions  in  this  question,  the 
court  concludes  that  it  has  neither  the  right, 
-  nor  the  inclination,  to  overrule  the  decision  in 
'  Wilkes   V.    .lackson,    decided   nearly   a    century 
I  ago.  and  which  is  In  accord  with  the  common- 
I  law  doctrine  on  the  subject. 

Virginia,  therefore,  stands  squarely  with  the 
English    doctrine. 

Hunt  V.  Bates  (1862)  7  R.  I.  217,  82  Am. 
D<»c.  502,  is  another  case  in  which  the  court 
adheres  to  the  English  rule,  and  the  English 
cases  are  discussed,  and  the  decision  expressly 
made  In  conformity  with  them.  The  court 
states  that  It  has  been  alile  to  find  no  caae  ex- 
!  pressly  holding  that  a  judgment  against  one 
joint  trespasser,  without  satisfaction,  will  not 
bar  a  suit  against  the  other,  that  there  are 
cases  where  the  judgment  had  been  satisfied  In 
which  it  was  held  that  judgment  and  satisfac- 
tion will  bar,  and  where  stress  is  laid  upon  the 
fact  that  the  judgment  was  satisfied,  but  that 
these  cases  are  not  inconsistent  with  the  Ideti 
that  a  judgment  against  one  of  two  persons 
jointly  guilty  will,  without  payment,  bar  any 
further  suit  against  the  other.  This  was  a 
case  of  joint  trespass  and  conversion. 
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his  business  for  a  long  time,  to  wit,  "for  the 
&pace  of  two  days ;  and  the  plaintiff  has  been 
and  is  greatly  injured  by  the  said  premises 
in  his  good  name,  fame,  credit,  and  reputa- 
tion on  and  by  the  reason  of  the  stigma  cast 
upon  him  by  said  illegal,  unjust,  and  unwar- 
i-antable  and  void  proceedings  and  false  im- 
prisonment inflicted   on   him,   a.s   aforesaid, 
by  the  defendants,  and  each  of  them ;  where- 
by the  said  plaintifT  says  he  has  sustained 
damages  and  is  damaged  and  injured,  to  the  j 
amount  of  $5,000,  and  tliercfore  he  brings  ' 
suit,"  etc.     The  plaintiff  recovered  a  judg- 
ment, which  was  paid  in  fuU  to  the  clerk 
of  the  court,  and   by  him  to  the  plaintifT. 
After  this  payment  was  made,  the  plaintiff 
commenced  this  suit  for  false  imprisonment , 
against  Oscar  Simpson,  who  was  the  sheriff  i 
at  the  time  plaintiff  was   detained   in  the  i 
jail.     In  his  declaration,  he  sc4;  up  substan-  • 


tially  the  same  state  of  facts  that  he  had 
narrated  in  the  former  declaration.  In  ad- 
dition thereto^  he  stated  he  was  imprisoned 
by  defendant  from  about  8  o'clock  in  the 
morning  of  July  25th,  and  that  the  false  im- 
prisonment perpetrated  by  defendant  con- 
tinued until  about  the  hour  of  5  o'clock  in 
the  evening  of  July  26th.  He  claimed,  as 
the  result  of  said  false  imprisonment,  he  had 
been  damaged  in  reputation,  and  disgraced 
among  his  neighbors,  and  suffered  anxiety 
and  pain  of  body  and  mind,  and  been  hin- 
dered in  his  business  for  a  long  space  of 
lime,  to  wit,  "for  the  space  of  four  days; 
and  the  plaintiff  ha.s  been  and  is  greatly  in- 
jured by  the  said  premises  in  his  good  name, 
fajne,  creilit,  ana  reputation  on  and  by 
means  of  the  stigma  cast  upon  him  by  said 
false  imprisonment  inflicted  on  him,  as 
aforesaid,  by  the  said  defendant;   whereby 


The  late  case  of  I'armentPr  v.  Uarstow 
(1899)  21  R.  I.  410.  4.1  Atl.  lO.^r,.  whllo  not 
overruling  Hunt  v.  Hates.  distlnfrniKhPs  It  as 
follows:  Aftor  Rtatln}?  that  Hunt  v.  Hatps 
Avas  an  action  of  trespnns  ajrainst  one  who  had 
directed  property  to  be  takpn  on  atrnchoipnt 
as  the  property  of  a  third  party,  and  that  a 
Judgment  In  trover  against  the  officer  making 
the  attachment  was  held  to  be  a  bar  to  the  snb- 
poquent  action  of  trespass,  the  <'ourr  states 
that  the  opinion  was  based  wholly  upon 
English  cases  of  trover  and  trespass,  the  prln- 
riplo  of  the  derlsIonK  in  which  being  "that,  by 
the  judgment  In  the  action  of  trover  for  the 
full  value  of  the  goods,  the  property  of  the 
goods  was  changed  by  relation  fr«m  the  time 
of  the  conversion,  and  hence,  the  plaintiff,  hav- 
ing no  further  interest  in  the  goods  themselves, 
cannot  sne  \A  treHpa*«'s  for  taking  them.  Thus, 
the  Judgment  became  n  bar  to  a  subsequent 
suit  In  trespass.  Such  a  conclusion  resis  upon 
a  reasonable  ground,  whatever*  may  be  wild 
about  the  more  modern  doctrine  that  the  title 
does  not  pass  until  satisfaction  of  the  judg- 
ment." The  court  further  says  that  from 
these  English  cases  the  rule  came  to  be  stated 
that  a  judgment  against  one  joint  tort  feasor 
would  bar  an  action  against  another,  which 
the  court  said,  was  staling  It  too  broadly,  even 
in  F!ngland,  for.  (raced  to  lt»<  foundation,  the 
rule  is  simply  this, — that  when  title  was  held 
to  have  pas.sed  by  a  judgment  in  trover,  the 
judgment  was  a  bar  to  a  subsecpient  action 
against  a  joint  trespasser;  and  the  court  states 
that  such  a  rule  w^as  applicable  to  the  facts  in 
Hunt  V.  Rates,  but  sliould  not  apply  to  all 
joint  torts,  like  assault,  trespass,  negligence, 
and  libel,  where,  while  several  join  in  the 
wrong,  the  acts  were  so  far  individual  and  dis- 
tinct as  to  give  several  causes  of  action. 

Thus.  Rhode  Island  is  bnuiRht  back  nearer 
to  the  almost  uniform  American  rule. 

In  PennsylvanlR.  in  1820.  Floyd  v.  Rrowne. 
1  Rawie.  121,  IS  Am.  Dec.  002,  held  that  while 
separate  actions  again.Ht  joint  trespns.sers,  be- 
ing consistent  with  encli  other,  could  be  had. 
and  that  nothing  but  actual  satisfaction  by 
one  will  discharge  the  rest,  nevertheless  plain- 
tiff's property  in  the  goods  is  changed  by  a  re- 
covery in  trespass  or  trover,  and  he  cannot 
Again  recover  in  an  action  which  is  not  a  con- 
current remedy,  as  in  an  action  of  assumpsit 
for  the  price  of  the  same  goods. 

In  IS.'^r?.  Marsh  v.  Tier.  4  Rawle.  2S.-,.  20 
Am.  Dec.  131,  states  a  similar  doctrine,  citing 
Brown  v.  Wootton :  "And  If  the  plaintiff 
elects  to  bring  an  action  of  trespass  or  trover 
4igainst  tlie  defendant  who  has  sold  bis  ^oods 
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;  without  authority,  .  .  .  the  right  of  the 
property  in  them,  I  take  It,  from  the  weight  of 

■  tlie  English  authorities  on  this  subject.  Is 
thereby  changed  from  the  plaintiff,  so  that  he 

I  could    not   maintain   an  action   afterwards   for 

'  the  goods,  agaihst  the  vendee  of  the  defend- 
ant."    And    the    court    held    that    If    plaintifT 

.  brings  an  action  of  assumpsit,  and  recovers 
judgmi^nt.  he  cannot  afterwards  sustain  an  ac- 

^  tion  of  any  kind,  for  the  reason  that  by  the 
judgment  alone  he  testifies  and  confirms  the 
sale  made  of  the  gtwds,  and  shall  not  after- 
wards be  permitted  to  gainsay  It. 

I  Jut  in  1841,  Pox  v.  Northern  Liberties,  a 
Watts  &  S.  10.3,  points  out  that  the  two  cases 
ia«!t    cited    apply    where    the    trespass    is    com- 

'  mitted  by  a  vendor  who  afterwards  sells  the 
property  to  another:  and,  as  to  joint  tort  feas- 

I  ors,  the  court  is  In  accord  with  the  American 
rule,  holding  that  where  two  were  jointly  con- 
cerned in  taking  a  horse,  the  recovery  of  judg- 

'  nient  against  one  would  not,  without  payment 
or  satisfaction   thereof,   bar  an   action   against 

,  the   other. 

Rochester  v.  Andersf>n,  1  Bibb,  4.'i9,  is  based 
upon     Ammonett    v.     Harris,    and    holds    that 

,  where  several  damages  are  assessed  by  the 
jury  against  several  defendants,  plaintiff  may 
<'lect  fir  int.liorihuH  dumniM.  and  have  judg- 
ment therefor  against  all  the  defendants,  but, 
having   taken  judgment  against  one  alone,   he 

,  cannot  afterwards  proceed  to  a  judgment 
against  the  others,  and  if  he  ahould  do  so  such 
judgment  would  be  clearly  erroneous,  but  would 
not  affect  the  regularity  of  the  first  judgment. 
Where  judgment  was  taken  by  default  against 
two  of  several  joint  trespassers,  and  a  writ 
of  in»4uiry  awarded  (which  was  not  executed), 
and  afterwards  plaintiff  recovered  a  verdict 
and  entered  up  final  judgment  against  the 
other  cotrespassers.  the  court  held,  in  Gray  v. 
Nations.  1  Ark,  o'tl,  that  after  verdict  had 
bej'u  rendered  in  his  favor  against  the  last 
two  joint  trespassers  plaintiff  should  have 
omitted  to  enter  up  judgment  against  them 
until  the  damages  had  been  awarded  upon  the 
Judgment    by    default    against    the    other   joint 

I  trespassers,  when  he  could  have  made  his  elec- 

,  tl<»n  as  to  which  of  the  parties  he  would  enter 
.judgment  against,   and   rely  upon   for  satisfac* 

I  tion  :  l)ut  that  his  entering  up  judgment  must 
be  considered  as  an  election  to  proceed  against 
the  defendant  in  the  last  action,  and  operated 
to  nstrain  him  from  further  proceeding 
against    the   cotrespassers  first   sued,   upon  the 

'  writ  of  Inquiry. 

.  Davis  v.  Chance.  2  Yerg.  04.  held  that  If 
there     are     several     assessments     of     damages 


414 


Michigan  Sufreke  Coubt. 


JUNR, 


the  plaintiff  says  he  has  sustained  damages, 
and  is  injured  to  the  amount  of  $5,000,  and 
therefore  he  brings  suit."  The  defendant 
pleaded  the  former  suit,  judgment,  and  sat- 
isfaction thereof  in  bar  to  this  suit.  The 
circuit  judge  held  the  plea  to  be  good.  It 
is  the  claim  of  the  plaintiff  that,  as  in  the 
first  case,  he  stated  the  false  imprisonment 
continued  until  8'clock  on  the  morning  of 
July  25th,  while  in  this  case  he  stat^  it 
commenced  at  that  time,  and  continued  un- 
til 5  o'clock  in  the  evening  of  the  next  day, 
and,  as  the  sheriff  had  nothing  to  do  with 
him  prior  to  8  o'clock  of  July  25th,  that 
there  are  two  causes  of  action,  and  the  sec- 
ond one  is  not  affected  by  what  was  done  in 
the  first. 

It  may,  perhaps,  be  doubted  whether  the 
sheriff  could  be  made  liable  for  what  oc- 
<mrred  before  the  plaintiff  was  brought  to 

Against  several  joint  tort  feasors  at  the  same  I 
•>r  different  trials,  plaintiff  can  have  only  one  | 
Judgment  against  one  defendant  for  the  dam-  i 
ages  assessed  against  him,  and  must  enter  | 
nolle  prosequi  as  to  ail  the  others. 

But  this  last  decision  is»  in  effect,  overruled 
by  Knott  v.  Cunningham,  2  Sneed,  204,  which  i 
holds  that  a  Judgment  against  one  Joint  tres- 
passer without  satisfaction  is  no  bar  to  an  ac- 
tion against  a  cotrespasser.  In  regard  to  a 
Judgment  alone  constituting  a  bar.  the  court 
states  that  the  more  reasonable  doctrine  is 
that,  "as  each  of  the  wrongdoers  is  liable  for 
his  own  act,  separate  actions  may  be  brought 
nt  the  same  time,  or  successively,  against  each 
of  the  several  trespassers ;  in  each  of  which  the 
plaintiff  may  proceed  to  Judgment.  But,  as  he 
('an  claim  or  enforce  only  one  satisfaction  for 
the  same  injury,  he  must  elect  against  which 
of  the  several  he  will  proceed  to  execution  for 
The  satisfaction  of  his  damages.  If  the  several 
assessments  vary  in  amount,  he  may  elect  to 
rake  the  larger  sum ;  or,  if  the  defendants  be 
not  all  solvent,  he  may  elect  to  proceed  against 
the  solvent  party.  And  such  election,  fol- 
lowed by  actual  satisfaction  of  that  particular 
judgment,  will  preclude  the  plaintiff  from  pro- 
ceeding against  either  of  the  other  defendants 
upon  the  Judgments  recovered  against  them, 
oxcept  for  the  coats  in  the  respective  cases, 
which  he  may  enforce  the  collection  of  by  exe- 
cution.*' 

In  Sodousky  v.  McGee,  4  .T.  J.  Marsh.  267, 
the  court.  In  deciding  that  separate  verdicts 
may  not  be  rendered  in  a  Joint  action  of  tort, 
says:  "Although  there  is  some  slight  diversity 
on  this  subject  in  the  British  authorities,  It  is 
now  too  well  settled  to  be  questioned,  that 
there  can  be  but  one  Judgment  for  damages.  In 
an  action  for  a  tort  against  several,  all  of 
whom  are  found  guilty  of  the  same  trespass. 
.  .  .  If  all  are  not  tried  at  the  same  time, 
the  plaintiff  cannot  obtain  Judgment  and  exe- 
cution on  verdict  against  some  while  his  suit 
is  pending  against  others,  but  must  either  en- 
ter a  nolle  proatqui  against  them  or  await  their 
trial,  and  then  elect  what  verdict  he  will  take. 
The  suit  must  be  joint,  or  there  cannot  be 
more  than  one  suit,  because  a  joint  trespass  by 
several  is  but  one  wrong  for  which  there  can 
be  but  one  satisfaction." 

In  Todd  V.  Old  Colony  &  F.  River  R.  Co.  3 
Allen.  18.  80  Am.  Dec.  49.  the  court  assumes, 
'without  deciding,  that  a  judgment  for  a  per- 
sonal Injury  against  one  of  two  Joint  tort  feas- 
ors would  be  a  bar  to  an  action  against  the 
other. 

But  these  American  cases  are  plainly  excep- 
r>8  L.  R.  A. 


him;  but  tan  it  be  doubted  that  the  com- 
plaining witness,  ma^strate,  and  constable 
could  l^  held  for  the  results  of  their  acts? 
If  plaintiff  suffered  anxiety  and  pain  of 
I  body  and  mind,  and  disgrace,  and  a  sticnuk 
I  attached  to  his  good  name,  must  he  be  Tim* 
ited  in  his  recovery  of  damages,  in  the  first 
I  trial,  to  what  occurred  in  these  respects 
I  prior  to  8  o'clock  on  the  morning  of  July 
I  25th  ?  How  would  the  jury  decide  what  he 
I  suffered  before,  and  what  after,  8  o'clock,  in- 
j  his  reputation  and  injury  to  business?  Aft 
'the  proceedings  from  the  inception  are  ad- 
I  mitted  to  be  void,  there  can  be  no  doubt  the 
;  parties  to  tlie  first  suit  were  joint  wrong- 
I  doers,  not  only  as  to  what  occurred  prior  to 
]  8  o'clock,  but  during  the  entire  time  of  the 
{ false  imprisonment,  and  the  plaintiff  could 
,  have  recovered  against  them  his  entire  dam- 
lages.     'The  law  permits  all  the  wrongdoers 


tions  to  the  rule  In  this  country,  which  is  that 
a   mere  unsatistied  judgment  against  one  tort 
feasor  is  no  bar  to  an  action  against  a  co-tort- 
feasor  for  the  same  wrong. 
Alabama. 

Gilbreath  v.  Jones,  66  Ala.  129,  holds  that 
where  a  person  has  a  cause  of  action  against 
two  joint  tort  feasors,  and  sues  one  of  them  In. 
detinue,  and  obtains  judgment,  he  Is  not  there- 
by precluded  from  suing  the  other  in  trover. 

Splvey  V.  Morris,  18  Ala.  254,  52  Am.  Dec. 
224,  Is  not  a  case  of  a  joint  tort,  but  the  court 
says  that  the  same  principle  controls  where 
there  was  a  recovery  in  an  action  of  trover  by 
the  plaintiff  against  one  party  but  without  sat- 
isfaction, atod  an  action  of  the  same  kind 
brought  by  the  plaintiff  against  a  person  claim- 
ing under  defendant  in  the  former  judgment, 
and  thfirefore  that  the  first  judgment  was  no 
bar  to  the  second  action. 

Blann  v.  <.^rocheron,  19  Ala.  647,  54  Am. 
Dec.  208,  hol^s  that  trespassers,  being  sever- 
ally, as  well  as  jointly,  liable,  cannot  be  dis- 
charged from  their  liability  until  there  Is  a 
sntisfaotion  of  it,  and  that  the  mere  rendition 
of  a  judgment  against  one  will  not  preclude 
plaintiff  from  proceeding  to  Judgment  against 
the  other.  This  case  was  again  reviewed,  after 
another  trial,  in  20  Ala.  320. 

De  Bosc  V.  Marx,  52  Ala.  r>06,  holds  that  the 
Injured  party  may  sue  the  several  joint  tort 
feasors  in  either  trespass,  trover,  or  detinue  for 
the  same  wrong,  but  If  the  tort  Is  waived  and 
action  brought  ex  contractu  plaintiff  may  not 
afterwards  pursue,  as  a  tort  feasor,  any  other 
person  concerned  in  the  transaction. 
California. 

In  Dawson  v.  Schloss.  93  Cal.  194,  29  Pac. 
31,  there  was  a  judgment  against  two  defend- 
ants In  an  action  for  malicious  prosecution, 
and  a  new  trial  granted  to  one  of  them,  where- 
in a  judgment  for  a  less  amount  was  rendered 
against  him.  It  was  contended  that  the  last 
judgment  should  not  have  been  rendered  while 
the  first  one  remained  In  force,  but  the  court 
said  that  the  party  injured  might  bring  sepa- 
rate actions  against  the  wrongdoers  and  pro- 
ceed to  judgment  In  each,  without  being  barred 
as  to  any  of  them  until  satisfaction  was  re- 
ceived. 

The  rule  that  the  Injured  party  may  have 
separate  judgments  against  the  joint  tort  feas- 
ors is  recognized  in  Chetwood  v.  Oalifomlft 
Nat.  Bank.  113  Cal.  414,  45  Pac.  704,  which 
see  infra,  IV. 
Colorado. 

WooDwoRTH  V.  GoBSLTNE,  the  Only  case 
found  in  Colorado  on  this  point,  is  in  harmony 
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to  be  proceeded  againsfc  jointly.  •  It  also 
leaves  the  party  injured  at  liberty  to  pursue 
any  one  of  them  severally,  or  any  number 
less  than  the  whole,  and  to  enforce  his  rem- 
edy, regardless  of  the  participation  of  the 
others.  While  the  wrong  is  joint,  it  is  also, 
in  contemplation  of  law,  several.  .  .  . 
The  officer  who  serves  a  void  writ  is  not  the 
less  an  individual  wrongdoer  because  of  the 
magistrate  being  liable  for  having  issued  it. 
And,  while  in  such  cases  the  person  injured 
may  pursue  all,  so  he  may  pursue  any  num- 
ber of  those  who  are  legally  chargeable  with 
the  wrong.  If  one  is  sued  alone,  it  is  no  de- 
fense to  him  that  others  are  not  brought  in 
to  share  the  responsibility,  if  all  are  sued, 
one  cannot  excuse  himself  by  showing  the  in- 
significance of  his  participation,  as  com- 
pared with  that  of  others.  .  .  .  Nor, 
after  suit  is  brought,  can  there  be  any  ap- 


portionment of  responsibility,  whether  the 
suit  be  a^inst  one  or  against  all.  Each 
is  responsible  for  the  whole,  and  the  d^ree 
of  his  blamableness  ...  is  immate- 
rial." Cooley,  Torts,  2d  ed.  p.  153.  There 
can  be  no  doubt  plaintiff  might  have  recov- 
ered all  his  damages  in  the  first  suit,  and 
we  have  no  means  of  knowing  he  did  not. 

In  the  false  imprisonment  case  of  Thomp- 
son V.  Ellsworih,  39  Mich.  719,  Justice 
Graves  said:  "It  is  a  principle  of  general 
application,  in  actions  against  wrongdoers, 
that  the  plaintiff  may  recover,  by  way  of 
damages,  at  least  all  he  has  lost  up  to  the 
commencement  of  the  suit  through  the 
wrongful  act  for  which  the  defendant  is  sued 
{Riindle  v.  Little,  L.  R.  6  Q.  B.  178),  and 
it  is  also  a  general  rule  of  law  that  damages 
resulting  from  one  and  the  same  cause  of 
action  must  be  assessed  and  recovered  once. 


with  the  American  rule  that  Judgment  against 
one  cotrespasser  will  not  bar  a  subsequent  re- 
c»overy  against  another  for  the  same  wrong, 
but  the  clearness  with  which  it  is  shown  that 
the  remedies  attempted  to  be  enforced  against 
joint  tort  feasors  separately  must  be  consist- 
ent makes  this  a  valuable  authority  on  that 
fspecial  poiut. 
Con  oect  lent. 

An  old,  but  oft-cited,  case  is  Sheldon  v.  Kibbe 
(1819)  3  Conn.  214,  8  Am.  Dec.  176,  which  de- 
cides two  points,  viz.,  that  a  Judgement  against 
one  tort  feasor  is  not,  without  satisfaction,  a 
bar  to  an  action  against  a  Joint  tort  feasor, 
and  that  levying  execution  on  the  body  of  a 
judgment  debtor  is  not  satisfaction  of  the 
judgment  snflioient  to  bar  a  subsequent  action. 

A  similar  case  is  Morgan  v.  Chester,  4  Conn. 
387,  holding  that  a  Judgment  recovered  against 
a  sheriCTs  deputy  did  not  extinguish  the  right 
of  action  against  the  sheriff  for  the  same 
wrong,  unless  satisfaction  had  been  made  io 
the  creditor,  the  court  stating  that  the  relation 
between  the  sheriff  and  deputy  produces  the 
same  consequences  as  that  between  Joint  tres- 
passers. Aud  further,  it  was  held  that  the 
raking  out  execution  and  levying  it  on  the  body 
of  the  deputy  were  not  satisfaction  of  the 
plaintiff's  demand,  but  were  merely  a  gauge 
for  his  debt,  until  it  should  become  productive, 
and  that,  notwithstanding  the  imprisonment  of 
the  deputy  until  payment  or  a  discharge  of  the 
execution,  the  cause  of  action  against  the  sher- 
iff existed  unimpaired. 

Atwater  v.  Tupper,  45  Conn.  144,  29  Am. 
Rep.  074,  holds  that  a  Judgment  without  sat- 
isfaction, in  an  action  of  trover  against  one 
Joint  wrongdoer,  is  no  bar  to  an  action  of 
trover  against  another  for  a  subsequent  con- 
version of  the  same  property,  for  the  reason 
I  hat  the  title  to  the  property  changes  by  op- 
eration of  law  only  when  the  Judgment  Is  sat- 
isfied. 

In  Vincent  v.  McNamara.  70  Conn.  332,  39 
Atl.  444,  It  Is  held  that  if  a  man  replevins 
?j;ood8,  wrongfully  attached,  from  an  officer,  and 
recovers  Judgment,  he  is  not  barred  from  an 
action  against  the  one  who  directed  such  at- 
tachment, when  it  does  not  appear  that  the 
damages  awarded  in  the  replevin  suit  have 
been  paid,  for  the  reason  that  the  officer  and 
the  party  under  whose  directions  he  acted 
were  Joint  trespassers,  and  an  unsatisfied  Judg- 
ment against  one  Joint  trespasser  would  be  no 
bar  to  a  later  suit  against  another  for  the 
Hame  damagea 

Ajer  V.  Ashmead,  31  Conn.  447,  83  Am.  Dec. 
154,  upholds  the  doctrine  that  suits  separately 
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brought  against  the  Joint  tort  feasors  may  all 
be  pursued  to  final  Judgment;  and  is  further  re- 
f erred  to  infra,  IV. 
Dela^ware. 

The  court,  in  Norfolk  Lumber  Co.  v.  Sim- 
mons, 2  Marv.  (l>el.)  317,  43  Atl.  163,  dis- 
cusses the  English  and  American  rulea  and 
suggests  as  a  reason  for  the  diversity  of  rul- 
ings on  this  question  that  *'in  England  all  par- 
tics  are  under  the  Jurisdiction  of  the  Englisb 
court,  and  hence  it  is  laches  on  the  part  of 
the  plaintiff  If  he  sue  not  all  Joint  trespassers, 
or  sufficient  to  make  good  his  satisfaction,  and 
unnecessarily  increase  the  number  of  actiona 
But  in  this  country  It  is  different.  All  the  co- 
trespassers  may  not  reside  in  one  and  the  same 
Jurisdiction,  and  hence,  from  necessity,  he  may 
be  driven  to  suits  in  different  Jurlsdictiona" 
And  further,  the  court  holds  that  the  mere 
taking  out  of  execution  has  no  more  effect  than 
the  recovery  of  Judgment,  and  Is  not  prima 
facie  satisfaction  under  2  Del.  Lawa  chap.  451, 
which  provides  "that  no  Judgment  shall  be 
deemed  to  be  paid  or  satisfied,  In  whole  or  in- 
part,  by  a  levy  or  execution  procesa  unless  it 
appear,  otherwise  than  by  the  fact  of  such 
levy,  that  such  payment  or  satisfaction  has 
been  made." 
Illinois. 

Parties  injured  in  their  means  of  support 
by  the  sale  of  intoxicating  liquors  have  a  rem- 
edy given  by  statute  against  the  keeper  of  the 
dramshop,  the  owner  of  the  property,  and  the 
sureties  upon  the  dramshop  bond,  but  a  Judg- 
ment against  one  or  more  of  these  Is  not  a  bar 
to  an  action  against  either  of  the  others,  un- 
less actual  satisfaction  has  been  received. 
Wanack  v.  People  use  of  Alexander,  187  111. 
116,  58  N.  R.  242. 

Also,  In  Roodhouse  v.  Christian,  55  111.  App. 
107,  again  referred  to  infra,  IV.,  the  rule  is 
recognized  that  a  party  injured  may  recover 
several  Judgments  against  Joint  tort  feasors. 
lo'wn. 

In  Turner  v.  Hitchcock,  20  Iowa,  310,  it  is 
said  that  It  has  frequently  been  decided  in  this 
country  that  separate  actions  may  be  main- 
tained against  the  several  Joint  tort  feasors 
for  the  same  trespass,  and  several  verdicts  or 
Judgments  recovered,  although  there  may  be 
but  one  satisfaction. 

See  Bell  v.  Perry,  43  Iowa,  368,  infra,  IV.,. 
for  dictum  recognizing  the  prevailing  rule  that 
separate  Judgments  may  be  had  against  Joint 
tort  feasora 
Kentucky. 

And  Elliot  v.  Porter,  5  Dana,  299.  30  Am. 
Dec.  689,  holds  that  a  mere  unsatisfied  Judg- 
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for  all,  and  that  actions  cannot  be  repeated 
from  day  to  day^  as  the  diurnal  effects  of 
the  one  original  wrong  happen  to  mature." 
The  autliorities  are  not  agreed  whether  the 
bringing  of  a  suit  against  one  will  prevent 
bringing  a  second  suit  against  others.  Some 
of  them  hold  the  bringing  of  the  first  suit  is 
an  election,  which  will  preclude  the  bringing 
of  other  suits.  See  2  Black,  Judgm.  §  780. 
Justice  Kent  stated  the  rule  to  be  that  "the 
party  injured  may  bring  separate  suits 
against  the  wrongdoers,  and  proceed  to 
judgment  in  each,  and  that  no  bar  arises 
ns  to  any  of  them  until  satisfaction  is  re- 
ceived." Livingston  v.  Bishop,  1  Johns. 
290,  3  Am.  Dec.  330.  This  is  the  prevailing 
doctrine  in  this  country.  Cooley,  Torts,  2d 
ed.  p.   159.     If  the  several  judgments  vary 


in  amount,  the  plaintiff  may  elect  to  take 
the  larger  sum,  or,  if  all  the  defendants  are 
not  solvent,  he  may  elect  to  proceed  agaixuit 
the  solvent  paxty;  but  the  authorities  are  all 
agreed  that  the  satisfaction  of  any  particu- 
lar judgment  will  release  the  other  wrong- 
doers. Poxcer  V.  Baker,  27  Fed.  396;  CJool- 
cy.  Torts,  2d  ed.  p.  159;  2  Black,  Judgm.  § 
782.  The  plaintiff  having  sued  three  of  the 
four  wrongdoers  in  an  action  in  which  he 
mi^ht  have  recovered  all  his  damages,  in 
which  action  he  recovered  a  judgment  which 
has  been  paid  and  received  by  him,  he  can- 
not recover  against  the  fourth  wrongdoer. 
The  judgment  is  affirmed. 

The  other  Justices  concur. 


roent  against  one  of  Reveral  joint  tort  feasors 
should  not  operate  as  a  bar  to  a  suit  against 
another  guilty  of  the  same  wrong,  although 
there  '•an  be  only  one  satisfaction.  This  case 
Keems  to  hold,  also,  that  when  plaintiff  has 
elected  which  Judgment  he  will  enforce  he  Is. 
perhaps,  precluded  from  proceeding  on  another, 
and  is  therefore  again  referred  to  infra.  III. 
Maine. 

It  Is  said  in  Jones  v.  Lowell,  35  Me.  541, 
that  where  there  are  many  trespassers  a  suit 
may  be  brought  against  each  separately,  and 
that  recovery  of  judgment  against  one  is  no 
bar  to  the  prosecution  of  suits  against  each 
of  the  others. 
Maryland. 

By  way  of  ohiter  dictum,  the  court  says  in 
(Juntlier  v.  Lee,  45  Md.  60,  24  Am.  Rep.  504. 
that  the  rule  most  generally  adopted  in  this 
country  is  to  the  effect  that  a  recovery  against 
one  of  several  joint  tort  feasors  is  not  of  it- 
self, without  satisfaction,  a  bar  to  the  right  to 
recover  against  the  others. 
MrhmacIi  awettM. 

Campbell  v.-  Phelps,  1  Pick.  62,  11  Am.  Dec. 
139.  holds  that  a  sheriff  and  his  deputy  are 
not  Joint  wrongdoers  In  any  tort  done  by  the 
latter  alone,  so  as  to  subject  them  to  a  joint 
action,  or  to  give  the  party  injured  a  right  to 
bring  his  action  against  one  after  having  re- 
covered Judgment  and  sued  out  execution 
against  the  other.  To  this  decision  there  is  a 
dissenting  opinion,  In  which  the  Judge  inclines 
to  the  view  that,  there  may  be  a  Joint  action 
against  both  sheriff  and  deputy  when  the  lat- 
ter commits  a  trespass,  and  that  a  recovery 
against  one,  without  satisfaction.  Is  no  bar  to 
an  action  against  another,  w^hen  there  are  col- 
lateral, concurrent  remedies  for  the  same  cause 
of  action.  As  to  the  doctrine  of  transit  in 
rem  judirutnm,  the  judge  said  that  It  applied 
only  to  cases  where  the  person  against  whom 
Judgment  has  been  recovered  Is  sued  again  on 
the  original  cause  of  action,  and  that  It  can- 
not b*»  maintained  that  the  mere  recovery  of 
•damages  In  trover  or  trespass  for  goods  will 
operate  so  as  to  vest  the  proi>erty  in  the  de- 
fendant. 

Bearing  on  the  question.  Is  Sprague  v. 
Cakes,  19  Pick.  455.  to  the  effect  that  a  judg- 
ment recovered  against  one  coti;espasser  Is  not 
conclusive  In  an  action  subsequently  brought 
against  another  cotrespasser,  for  the  reason 
that  such  former  Judgment  may  not  be  pleaded 
liy  way  of  estoppel,  as  the  defendant  in  the  last 
HUlt  was  neither  party  nor  privy  to  the  first 
unit,  aiid  could  not  be  barred  by  It,  or  take  ad- 
vantage of  It. 

Elliot  v.  Ilayden.  104  Mass.  180.  holds  that 
one  who  directs  the  wrongful  attachment  of 
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goods,  and  the  officer  making  such  attachment, 
are  joint  tort  feasors,  and  therefore  that  a 
judgment  against  one,  which  is  wholly  unsat- 
isfied, Is  no  bar  to  an  action  against  the  other 
for  the  same  trespass. 

A  similar  decision  Is  Knight  v.  Nelson,  117 
Mass.  458,  holding  that  a  judgment  against  an 
olfloer.  without  satisfaction.  Is  no  bar  to  an 
action  for  conversion  of  the  same  goods 
against  the  person  who  directed  the  levy. 

In  the  late  case  of  Corey  v.  Havener  (1902: 
Mass.)  05  X.  E.  69,  where  the  facts  show  that 
there  were  two  separate  actions  against  joint 
wrongdoers.  It  was  held  that  plaintiff  was  en- 
titled to  Judgment  ag^ainst  each  for  the  fall 
amount,  which  would  work  no  injustice,  for  a 
satisfaction  of  one  judgment  was  all  that  he 
was  entitled  to. 

lavage  v.  Stevens.  128  Mass.  254,  further 
set  out  infra,  IV.,  also  recognizes  the  doc- 
trine that  the  party  Injured  has  the  right  to 
recover,  judgment  against  each  Joint  tort  feasor 
f^r  damages  and  costs. 
Nebraska. 

It  Is  held  in  McReady  v.  Rogers,  1  Neb.  124. 
9R  Am.  Dec  333,  that  while  each  of  several 
Joint  w^rongdoers  may  be  proceeded  against  sep- 
arately, but  one  satisfaction  may  be  had,  al- 
though Judgment  without  satisfaction  Is  no  bar 
to  recovery  against  another. 

And  Hayden  v.  Woods,  16  Neb.  306,  20  N. 
W.  345,  again  Included  infra,  IV.,  states  that 
several  and  separate  Judgments  may  be  ren- 
dered in  separate  actions  against  joint  tort 
feasors. 
TVeiv  Hainpslilre. 

Judgment  against  a  master  for  selling  goods 
he  has  agreed  to  transport  Is  no  bar  to  an  ac- 
tion against  the  vendees  for  conversion,  as  de- 
cided in  Hyde  v.  Noble,  13  N.  H.  494,  38  Am. 
Dec.  508,  the  court  stating  that  "the  injured 
party  has  a  right  to  pursue  all  who  have  done 
the  wrong,  until  he  obtains  a  satisfaction  for 
it.  unless  he  does  something  that  la  equivalent 
to  a  release  of  one.  But  an  attempt  to  obtain 
.satisfaction  of  one  wrongdoer  without  success 
neither  Indicates  an  intention  to  release  an- 
other wrongdoer,  nor  furnishes  a  reason  why 
he  .should  be  exempted  from  his  responsibil- 
ity." 

In  l^owler  v.  Owen,  68  N.  H.  270,  89  Atl. 
329,  it  is  held  that  an  unsatisfied  judgment 
against  one  joint  tort  feasor  Is  no  bar  to  plain- 
tiff's right  to  recover  against  another  joint 
tort  feasor. 
New  York. 

The  doctrine  is  recognized  In  Marsh  v.  Berry. 
7  Cow.  344.  that  a  mere  recovery  against  one 
r^otrespasser  Is  not  a  bar  to  an  action  against 
another,    as    they    may    be    sued    In    separate 
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1.  Peritonfl  Kl-vlns  An  indemnity  bond 
to  WL  sheriff  to  induce  bim  to  levy  an  exe- 
cution become  liable  as  Joint  trespassers 
with  bim  in  case  tbe  seizure  Is  wrongful. 

"S.  An  nuantiiiiled  Judgrment  in  replevin 
narninat  n  Mherlfl  for  vrronsf nl  aelsare 
of  property-  under  execution  is  not  a  bar 
to  a  subsequent  action  In  trover  to  recover 
the  value  of  the  property  from  those  who 
executed  the  indemnity  bond. 

^l.  A  Jndflrmeut  aaraiust  a  sheriff  for 
wronsfni  seianre  of   property  on  execu- 


tion is  conclusive  against  those  who  exe- 
cuted the  indemnity  bond. 

4.  An  unaccepted  tender  of  the  prop- 
erty at  the  termination  of  a  Ions  11 1- 
Isatton  of  a  replevin  action  against  a 
sheriff  for  wrongful  seizure  of  property  un- 
der execution  is  no  bar  to  an  action  against 
those  who  executed  the  indemnity  bond  for 
its  value. 

C  .4.  snit  asainst  those  ivho  executed 
the  bond  to  Indemnify  a  sheriff 
against  liability  for  wrongful  seizure  of 
property  under  execution,  for  the  value  of 
the  property,  Is  not  so  inconsistent  with  a 
prior  one  against  the  sheriff  for  its  recovery 
as  to  be  barred  by  an  unsatisfied  Judgment 
In  the  latter  suit. 

6.  Testimony  of  VFltnesses  in  a  replevin 
snit  to  recover  property   wrongfully  seized 


suits,  and  plaintiff  may  elect  de  melioribus 
damnie. 

By  analogy,  the  rule  that  one  tort  feasor  is 
not  discharged  by  maintenance  of  an  action  or 
recovery  of  a  judgment  against  his  co-tort- 
feasor,  without  satisfaction,  was  held  applica- 
ble to  contracts  also,  in  First  Nat.  Banlc  v. 
Wallls,  84  Hun,  376,  32  N.  T.  Supp.  382. 

Tbe  recovery  of  a  Judgment  against  one  of 
twa  joint  wrongdoers  is,  until  paid  and  satis- 
iied,  no  bar  to  the  prosecution  of  an  action  for 
The  same  cause  against  another,  and  the  fact 
that  they  were  primarily  Joined  in  the  same 
action,  but  became  severed  for  the  purpose  of 
the  trial,  or  Questions  arose  on  the  trial  for  re- 
view as  to  one  of  them  only,  malces  no  differ- 
ence, for  then  the  legal  controversy  may  pro- 
<reed  as  to  the  one,  although  final  judgment  has 
been  entered  against  the  other.  Hurley  v. 
New  York  &  B.  Brewing  Co.  13  App.  DIv.  167, 
43    N.    Y.    Supp.    259. 

Palmer  v.  New  York  News  Pub.  Co.  31  App. 
DIv.  212,  52  N.  Y.  539,  holds  that,  until  he  has 
had  one  satisfaction,  tbe  party  injured  Is  enti- 
tled to  maintain  as  many  actions  for  the  same 
libel  as  there  were  persons  engaged  in  publish- 
ing it. 

An  answer  pleading  a  former  recovery 
against  a  joint  tort  feasor,  to  be  good,  must 
also  aver  actual  satisfaction,  or  that  which  the 
law  considers  as  such,  according  to  Cohn  v. 
•Goldman,  11  Jones  &  S.  436. 

In  Russell  v.  McCall,  141  N.  Y.  437,  36  N. 
K.  498.  where  plaintiff  sued  a  tort  feasor  and 
obtained  Judgment,  it  was  held  that,  until  sat- 
isfaction, he  was  not  barred  from  further  ef- 
forts to  obtain  relief,  and  that  If,  after  suing 
one  joint  tort  feasor  separately  and  obtaining 
Judgment,  he  sues  them  all  jointly,  the  par- 
ties who  have  not  been  already  sued  cannot 
take  advantage  of  the  previous  suit,  although 
the  one  previously  sued  might.  In  the  language 
of  the  court,  it  is  said:  "Hence,  when,  subse- 
quent to  the  first  action,  the  plaintiff  com- 
mences one  against  all  of  the  wrongdoers,  he 
has  not  lost  the  right  to  maintain  It  by  reason 
of  an  election  to  waive  such  a  remedy,  but  he 
hss  lost  It  only  as  against  those  whom  he  has 
already  sued,  and  he  has  lost  it  in  their  case 
only  for  the  reason  that  he  has  no  right  to 
vex  them  twice  for  the  same  cause  of  action. 
The  parties  who  have  not  been  already  sued 
<*annot  take  advantage  of  this  ground  as  a  de- 
fense on  their  part.  As  to  them  the  plaintiff 
has  made  no  election  of  remedies  and  their  lia- 
bility remains  unaffected." 

And  see  Posthoff  v.  Bauendahl,  43  Hun,  570, 
infra,  IV.,  for  a  recognition  of  the  rule  that 
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I  the  party  injured  may  obtain  Judgment  for  his 
!  whole  damage  against  each  of  the  joint  tort 
I  feasors. 

I  North  Carolina. 

I  A  sheriff's  sureties  are  held  to  be  cotres- 
I  passers  with  him  in  a  wrongful  levy,  In  Martin 
'  V.  Buffaloe,  128  N.  C.  305,  38  S.  B.  902.  and 
therefore  an  action  may  be  had  against  them, 
oven  though  they  received  no  notice  of  a  pre- 
vious action  and  judgment  against  the  sheriff, 
for  the  reason  that  "a  judgment  against  one 
trespasser  is  no  bar  to  a  suit  against  another 
for  the  same  trespass.  Nothing  short  of  a  sat- 
isfaction of  the  judgment  can  have  that  ef- 
fect." 
Ohio. 

Maple  v.  Cincinnati,  H.  &  D.  II.  Co.  40  Ohio 
St.  313,  48   Am.  Rep.  685,  holds  that  a  judgment 
against  an  agent  for  fraud  committed  within 
the  scope  of  his  employment,  until  satisfaction, 
is  no  bar  to  an  action  against  his  principal  for 
the  same   fraud,   within   the   principle  govern- 
ing joint  tort  feasors. 
Pennsylvania. 
I      In  Derosa  v.  Hamilton,  14  Pa.  Co.  Ct.  317, 
I  the  court  says,  obiter,  that  the  weight  of  au- 
I  thorlty  in   this  country  is  that  nothing  short 
of  satisfaction  of  one  of  the  judgments  against 
!  cotrespassers     will     bar     further     proceedings 
I  against  the  others. 

In  Allen  v.  Liggett,  81  Pa.  486,  it  was  held 
that  the  act  of  1830,  providing  that  in  suits 
against  joint  and  several  obligors,  etc.,  where 
there  is  service  on  some  only  and  Judgment  re- 
covered against  them,  it  is  no  bar  to  an  action 
against  those  not  served,  although  execution 
was  issued  on  the  first  Judgment,  applies  to 
cases  of  Joint  tort  feasors;  and  the  fact  that 
plaintiff  failed  to  obtain  service  against  one  of 
the  Joint  tort  feasors  in  the  first  action  does 
not  bar  him  from  having  Judgment  against  him, 
notwithstanding  a  previous  judgment  against 
the  other. 
Sonth   Carolina. 

In  Hawkins  v.  Hatton,  1  Nott  &  M'C.  318.  9 
Am.  Dec.  700,  the  court  states  that  if  there  has 
been  a  recovery  against  one  of  the  several 
joint  trespassers,  the  plaintiff  may  proceed 
against  the  others  until  there  Is  a  satisfaction. 
Similarly,  it  Is  stated  in  Park  v.  Hopkins, 
2  Bail.  L.  411,  that  the  plea  of  former  recovery 
IS  insufficient,  unless  it  also  avers  satisfaction 
In  one  action  and  payment  or  tender  of  costs 
in  the  other. 
Tennessee. 

Christian  v.  Hoover,  6  Yerg.  505,  holds  that 
where  several  are  liable  jointly,  or  separately, 
a   recovery   against  one   is   no  bar   to   a   snit 
27 
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wider  execution  may,  after  their  decease,  be 
read  In  a  suit  to  recover  the  value  of  the 
property  from  those  who  executed  the  bond 
to  Indemnify  the  officer  against  liability  for 
a  wrongful  seizure. 
7.  Dainaffen  In  actions  for  the  value  of 
property  ^wronsfnlly  nelsed  nnder 
execution  may  Include  legal  Interest  from 
the  date  uf  the  taking  to  the  date  of  the 
trial. 

(April   7,   1902.) 

APPEAL  by  defendant  from  a  judgment 
of    the    District    Court    for    Arapahoe 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  the  value  of  certain  prop- 
erty alleged  to  have  been  wron^ully  seized 
under  execution.    Affirmed, 
The  facts  are  stated  in  the  opinion. 
Mr.  JL  E.  Iiuthe,  for  appellant: 
The  judgment  against  Burchinell,  being 


also  a  judgment  against  the  defendants,  and 
binding  upon  them,  is  also  binding  upon  the- 
plaintiff  in  this  case.  The  plaintiff  cannot 
repudiate  any  requirement  of  that  judgment 
which  is  against  him,  or  unfavorable  to  him,, 
and  yet  hold  these  defendants  to  the  onus  of 
the  judgment  against  them. 

CUiflin  V.  Fletcher,  10  Biss.  281,  7  Fed. 
851;  Castle  v.  Noyea,  14  N.  Y.  329;  Empire 
State  Nail  Co,  v.  American  Solid  Leather 
Button  Co,  71  Fed.  588;  Oodding  v.  Colo- 
rado Springs  Live  Stock  Co.  4  Colo.  App. 
14,  34  Pac.  942;  Hodson  v.  Union  P.  R.  Co. 
14  Utah,  402,  47  Pac.  859;  Hurd  v.  McCleU 
Ian,  1  Colo.  App.  327,  29  Pac.  181. 

As  sureties  in  the  forthcoming  bond  the 
defendants  herein  became  parties  to  that 
suit,  and  occupied  the  same  position  in  re- 
gard to  all  duties  and  obligations  arising 


against   any   other'  before   satisfaction   of    the 
flrst  Judgment. 

A  well-considered  decision  is  Turner  v. 
Brock,  6  Helsk.  50,  where  it  appeared  that 
after  an  action  of  replevin  In  which  the  pos- 
session of  the  property  was  not  obtained,  plain- 
tiff proceeded  in  case,  recovered  a  Judgment, 
and  Issued  execution,  which  was  returned  nulla 
hona.  After  these  proceedings,  upon  finding 
the  property  in  the  hands  of  another,  he  re- 
plevied It.  whereupon  it  was  contended  that 
the  former  recovery  barred  the  replevin  ac- 
tion. The  court  held  that  it  has  been  the  doc- 
trine in  this  state  for  years  that  a  Judgment 
against  one  Joint  trespasser,  without  satisfac- 
tion. Is  not  a  bar  to  an  action  against  a  co- 
trespasser,  and  that  this  rule  applies  to  one 
who  purchases  from  a  wrongdoer  with  or  with- 
out notice :  and  that  the  obtaining  of  a  Judg- 
ment agninst  one  does  not  operate  to  devest 
the  title  to  the  property  involved  In  the  suit 
out  of  the  plaintiff  and  vest  it  in  the  defend- 
ant, unless  the  Judgment  so  obtained  against 
the  trespasser  flrst  sued  has  been  satisfied. 

The  rights  of  an  injured  party  against  Joint 
wrongdoers  is  unimpaired  until  he  has  ob- 
tained legal  satisfaction,  and,  as  held  in  Huff- 
man V.  Uughlett,  11  Lea,  549,  an  action  based 
upon  the  implied  contract  arising  from  the 
wrongful  conversion  of  property  is  no  bar  to  a 
subse<iuent  action  In  case  for  the  tort,  so  long 
as  satisfaction   has  not  been  obtained. 

And    in    Wltcher   v.    Oldham,   4    Sneed,    220 
(which   see  infra,   IV.),   it   is  said   that   there 
may   be   several   Judgments  against  Joint  tort 
feasors. 
Vermont. 

Sanderson  v.  Caldwell,  2  Alk.  (Vt.)  195, 
bolds  that  a  Judgment  in  an  action  of  trover 
or  trespass,  without  satisfaction,  Is  not  a  bar 
to  a  subsequent  action  for  the  same  tort,  and 
that  the  fact  that  execution  has  been  sued  out 
is  altogether  immaterial, — the  principle  of 
electing  de  nielioribus  damnis  and  taking  only 
one  execution  applying  only  where  different  Ju- 
ries give  a  verdict  for  different  damages  against 
several  defendants  at  one  time. 

Another  decision,  in  conformity  with  the 
American  rule,  Is  Preston  v.  Hutchinson,  29 
Vt.  144.  holding  that  a  Judgment  against  one 
Joint  tort  feasor  is  no  bar  to  an  action  against 
another  for  the  same  injury  while  It  remains 
unsatisfied. 
West  Virftrlnla. 

It  was  held  In  Grlffie  v.  McClung,  5  W.  Va. 
131,  that  a  Judgment  against  one  Joint  tres- 
passer is  no  bar  to  a  suit  against  another  for 
the  same  trespass,  and  that  nothing  short  of 
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full  satisfaction,  or  that  which  the  law  must 

consider  as  such,   can   make  such  Judgment  a 

bar. 

Federal  decisions. 

In  Murray  v,  Lovejoy  (18S3)  2  Cliff.  191. 
Fed.  Cas.  No.  9,963,  the  court  says  that  great 
diversity  of  opinion  has  existed  whether  a 
plaintiff,  after  having  recovered  a  Judgment  in 
trespass  without  satisfaction,  is  thereby  barred 
from  subsequently  maintaining  trover  against 
another  person  for  the  same  goods,  some  of 
the  decisions  assuming  that  the  recovery  of  the 
Judgment  in  trespass  for  the  full  value  has  the 
effect  to  vest  the  tlile  to  the  property  in  the 
defendant  in  that  suit,  and  consequently  tbe 
plaintiff  cannot  recover  of  another  that  which 
he  himself  has  ceased  to  own ;  but  it  is  held 
that  nothing  short  of  full  satisfaction  from  one 
trespasser  is  an  answer  to  a  suit  against  a  co- 
trespasser. 

Lovejoy  v.  Murray  (1865)  S  Wall.  1,  18  L. 
ed.  129.  Is  an  appeal  from  the  Massachusetta 
circuit  of  Murray  v.  Lovejoy,  and  is  undoubt- 
edly the  leading  exponent  of  tbe  American 
rule  on  this  question.  The  subject  Is  ex- 
haustively considered,  most  of  the  authorities, 
both  ancient  and  modern,  in  this  country  and  In 
England,  being  reviewed  in  the  briefs  of  coun- 
sel and  in  the  opinion.  The  following  was  one 
of  the  questions  decided.  "Did  the  plaintiff, 
by  suing  Hayden,  the  sheriff,  alone,  recovering 
Judgment  for  about  $6,000,  and  receiving  from 
blm  $830  on  the  said  Judgment,  thereby  pre- 
clude himself  from  maintaining  this  suit 
against  these  defendants  for  the  same  tres- 
pass? Is  the  Judgment,  or  the  Judgment  and 
part  payment.  In  that  case  a  bar  to  this  ac- 
tion?" The  court  reviews  Brown  v.  Wootton. 
and  states  that  after,  us  well  as  before,  that 
case,  the  law  was  supposed  by  some  of  the 
ablest  Judges  in  England  to  be  otherwise  than 
what  it  decides,  and  that  in  America  only  two 
cases  have  been  found  which  follow  it,  viz.: 
Wilkes  V.  Jackson,  w^hlch  seems  to  have  been 
decided  without  much  consideration,  and  was 
merely  rested  upon  the  Judgment  of  the  same 
court  in  a  former  case  which  does  not  appear 
to  sustain  It ;  and  the  other.  Hunt  v.  Bates,  in 
ilhode  Island,  decided  without  other  remark  or 
reasoning  than  that  it  follows  the  English 
cnses,  and  therefore  entitled  to  no  more  weight 
than  tliose  cases.  The  court  then  reviews  tbe 
more  important  American  decisions  In  con- 
flict with  the  English  cases,  and,  in 
reference  to  the  doctrine  that  Judgment 
alone  vests  the  title  of  the  property  con- 
verted in  the  defendant,  says  that  it  is  not 
sustained   by   the  weight  of  authority  in   this 
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out  of  said  judgment,  as  well  sus  to  the  priv- 
ileges of  the  defendant  of  record  therein. 

Braiden  v.  Mercer,  44  Ohio  St  339,  7  N. 
E.  158;  Nichols  v.  Sheldon  Bank,  98  Iowa, 
603,  67  N.  W.  582;  Love  joy  v.  Murray,  3 
Wall.  19,  18  L.  ed.  134;  McCarthy  v.  Strait, 
7  Colo.  App.  59,  42  Pac.  189. 

Testimony  given  by  a  deceased  witness  in 
iinother  and  different  suit  is  inadmissible. 

M'Morine  v.  Storey,  20  N.  C.  (4  Dev.  &  B. 
L.)  189,  34  Am.  Dec.  374;  1  vireenl.  Ev.  § 
164 ;  Starkie,  Ev,  43. 

In  the  case  of  a  trespass  committed  by  an 
agent  under  the  express  directions  of  the 
principal,  a  judgment  against  the  agent  con- 
cludes the  principal,  in  an  action  against 
him  for  the  same  trespass,  on  the  quantum 
of  damages,  the  amount  found  against  the 
agent  being  res  judicata  upon  that  question. 


1  Herman,  Estoppel  &  Res  Judicata,  §S 
152,  182. 

Estoppels  ought  to  be  reciprocal  or  mu- 
tual. 

Id.  §§  135-137. 

After  judgment  in  replevin  against  one 
joint  trespasser,  plaintiff  is  concluded  there- 
by, in  a  subsequent  action  in  trover  or  tres- 
pass against  others  for  the  same  trespass. 

Nichols  v.  Sheldon  Bank,  98  Iowa,  603, 
67  N.  W,  582 ;  Manker  v.  Sine,  47  Neb.  736, 
66  N.  W.  840;  Karr  v.  Barstow,  24  111.  582; 
Bennett  v.  Hood,  1  Allen,  47,  79  Am.  Dec. 
705;  Parker  v.  HalL  55  Me.  362;  Roder- 
mund  V.  Clark,  46  N.  Y.  354;  Baumann  v. 
Jefferson,  4  Miso.  147,  23  N.  Y.  Supp.  687. 

Messrs.  Willard  Teller  and  Clayton  C. 
Dorsey,  for  appellee: 

Nothing  but  the  satisfaction  of  the  larg- 
est judgment  is  a  satisfaction  of  plaintiff's 


conn  try.  In  illustration,  It  is  said :  "The 
property,  which  was  mine,  has  been  taken 
from  roe  by  fraud  or  violence.  In  order  to  pro- 
care  redress,  I  mnst  sue  the  wrongdoer  In  a 
court  of  law.  But,  Instead  of  getting  Justice 
or  remedy,  I  am  told  that  by  the  very  B**t  of 
obtain  lug  a  Judgment — ^a  decision  that  1  am 
entitled  to  the  i-ellef  I  ask — the  property, 
which  Ijefore  was  mine,  has  become  that  of  the 
man  who  did  me  the  wrong.  In  other  words, 
ihe  law,  wlibout  having  given  me  satisfaction 
lor  my  wrong,  takes  from  me  that  which  was 
mine  and  gives  It  to  the  wrongdoer.  It  is  suf- 
ficient to  state  the  proposition  to  show  its  in- 
justice." The  court,  in  regard  to  the  question 
above  set  out,  decided  that  "nothing  short  of 
satisfaction,  or  its  equivalent,  can  make  good 
a  plea  of  former  Judgment  In  trespass,  offered 
as  a  bar  in  an  action  against  another  Joint 
trespasser,  who  was  not  party  to  the  first  Judg- 
ment." 

In  the  course  of  the  decision  in  The  Atlas, 
9.3  U.  S.  302,  SHb  nom.  Phoenix  Ins.  Co.  v.  The 
Atlas,  23  L.  ed.  885,  it  Is  said  that  nothing  is 
more  clear  tl\an  the  right  of  one  having  suf- 
fered a  loss  to  sue  in  a  common-law  action  all 
the  wrongdoers,  or  any  one  of  them,  at  his 
election,  and  in  either  case  he  is  entitled  to 
judgment  for  the  full  amount  of  his  damage. 

In  Sessions  v.  Johnson,  95  U.  S.  347,  24  L. 
ed.  506,  a  case  of  value  on  account  of  oMtcr 
'tictum.  It  is  said  that  "where  the  lujury  is 
tortions  the  remedy  may  be  Joint  or  several ; 
bat  the  rule  in  this  country  is  that  a  Judgment 
against  one  without  satisfaction  is  no  bar  to 
an  action  again^n:  anyone  of  the  other  wrong- 
doers." 

X  decree  in  favor  of  the  patentee,  upon  a 
bill  in  equity  aeainst  one  person  for  making 
and  selling  a  patented  machine.  Is  not  a  bar 
to  a  subsequent  suit  by  the  patentee  against 
another  person  for  afterwards  using  the  same 
machine  within  the  lerm  of  the  patent : 
neither  will  a  Judgment  for  nominal  damages 
against  one  wrongdoer  bar  a  suit  against  an- 
other for  a  continuance  of  the  wrong.  Bird- 
sell  V.  ShaJiol,  112  U.  S.  4Sn,  28  L.  ed.  768,  5 
Sup.  Ct.  Rep.  244. 

BCatthews  v.  Menedger,  2  McLean,  145,  Fed. 
C^s.  No.  9.289,  holds  that  the  rule  that  a 
judgment  without  satisfaction  In  trover  does 
not  vest  the  title  in  defendant  applies  in  suc- 
cessive conversions,  as  well  as  to  Joint  tort 
feasors,  and  that  a  Judgment  alone  against  one 
of  several  Joint  trespassers  is  no  bar  to  an  ac- 
tloQ  against  another  for  the  same  trespass. 

An  unsatisfied  Judgment  against  one  who  di- 
rects a  wrongful  levy  Is  held,  in  Ix>ng  v.  Con- 
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ner,  17  Nat.  Bankr.  Keg.  540,  Fed.  Cas,  No.  8,- 
479,  to  be  no  bar  to  an  action  for  the  same 
wrong  against  the  sheriff  who  made  the  levy. 

In  Col  lard  v.  Delaware.  L.  &  W.  R.  Co.  6 
Fed.  240,  the  court  states  that  since  the  deci- 
sion In  Lovejoy  v.  Murray  there  has  been  no 
doubt  respecting  the  opinion  of  the  Supreme 
(^ourt  of  the  United  States  on  this  question  : 
that  after  the  most  faithful  and  exhausting  ar- 
gument by  counsel,  and  a  careful  consideration 
by  the  court,  the  conclusion  was  unanimously 
reached  that  a  Judgment  against  one  Joint  tres- 
passer Is  no  bar  to  a  suit  against  another  for 
the  same  trespass;  and  that  nothing  short  of 
full  satisfaction,  or  that  which  the  law  must 
consider  such,  can  make  a  Judgment  a  bar. 

Where  the  amount  of  a  judgment  against 
part  of  the  Joint  tort  feasors  was  paid  Into 
lourt  by  them,  and  the  Judgment  was  entered 
on  the  record  by  the  clerk  as  satisfied,  al* 
though  the  amount  so  paid  never  had  been  ac- 
cepted by  the  plaintiff,  it  was  held,  in  Power  v. 
linker,  27  Fed.  306.  that,  while  plaintiff  may 
have  but  one  satisfaction,  he  may  have  sep- 
arate recoveries,  and  then  elect  as  to  which 
Judgment  he  will  take,  and  that  this  is  a  priv- 
ilege of  which  he  may  not  be  deprived,  citing 
Blann  v.  Crocheron,  20  Ala.  320,  which  holds 
that  the  payment  into  court  of  the  amount  of 
one  Judgment  does  not  conclude  plaintiff,  or 
cut  off  his  privilege  of  election. 

Jennings  v.  Dolan.  29  Fed.  861,  holds  that 
in  suits  against  several  Joint  tort  feasors  for 
Infringing  a  patent  there  may  be  several  Judg- 
ments, but  only  one  satisfaction. 

III.  Istiuance  of  execution  after  obtaining  sev- 
eral Uidijm'nts  and  electing  dc  meliorihus 
flamnis. 

It  is  Impossible  to  tell  in  some  of  the  earlier 
cases  whether  the  court,  In  speaking  of  the 
taking  out  of  execution,  was  not  presuming 
that  satisfaction  followed.  For  Instance,  In 
Honey  v.  Rice  (1217)  2  Rolle,  224,  it  is  held 
that  a  plea  that  plaintiff  has  recovered  Judg- 
ment and  Issued  execution  in  an  action  against 
0  Joint  tort  feasor  is  good  as  a  bar  to  an  ac- 
tion against  another  Joint  tort  feasor  for  the 
same  tort. 

And  in  Hltcham  v.  Murcham(1656)Noy,  4,  it  Is 
held  that  If,  after  exectitlon  against  one,  plain- 
tiff sues  another  for  the  same  assault  and  bat- 
tery, the  former  recovery  may  be  pleaded  in  bar. 

In  Lendnll's  Case  (1584)  1  Leon.  19,  the 
facts  showed  a  trespass  by  two  and  Judgment 
recovered  and  execution  Issued  against  one. 
whereupon  one  judge  held,  with  the  assent  of 
another,    that   such  a  plea   was  a  good  bar  to 
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demand,  aud  nothing  less  than  satisfaetion 
can  be  pleaded  in  favor  of  any  ootrespaisser. 

Oooley,  Torts,  pp.  136,  138;  Livingston  v. 
Bishop,  1  Johns.  290,  3  Am.  Dec.  330;  Bird- 
sell  V.  Shaliol,  112  U.  S.  489,  28  L.  ed.  769, 
5  Sup.  Ct.  Kep.  244;  The  Atlas,  93  U.  S. 
315,  sub  nam,  Phoenio}  Ins.  Co.  v.  The  Atlas, 
23  L.  ed.  866;  Murray  v.  Love  joy,  2  Cliflf. 
196.  Fed.  Cas.  No.  9,963. 

The  rule  of  damages  is  the  value  of  the 
goods  at  the  time  when  they  are  taken,  with 
interest  until  the  time  judgment  shall  be 
rendered. 

Sylvester  v.  Craig,  18  Colo.  44,  31  Pac. 
387;  Omaha  d  O.  Smelting  d  Ref,  Co.  v. 
Tahor,  13  Colo.  41,  5  L.  R.  A.  236,  21  Pac. 
»25. 

Plaintiff's  election  to  take  the  goods  at 
the  time  of  the  replevin  action,  or  their  val- 
ue in  money,  is  not  an  election  which  ap- 


plies    in    the    slightest   d^ree  to   a  auit 
brought  by  her  against  other  parties. 

Even  as  between  her  and  Burchinell  in  the 
former  suit,  she,  and  not  Burchinell,  was 
I  the  party  entitled  to  elect  whether  to  take 
I  the  books  or  the  value  thereof,  together  with 
I  the  damages  for  the  loss  of  the  use  of  the 
I  same. 

Otis  v.  Jones,  21  Wend.  394;  Hanmer  v. 
t  Wilsey,  17  Wend.  91;  Whitaker  v.  Hough- 
ton, 86  Pa.  48;  Livermore  v.  Northrup,  44 
N.  Y.  107;  Reynolds  v.  Shuler,  5  Cow.  323; 
Woolley  V.  Carter,  7  N.  J.  L.  85,  11  Am.  Dee. 
520;  Moak's  Underbill,  Torts,  95,  97;  Peo- 
ple V.  Bank  of  N.  A.  75  N.  Y.  564;  Carpm- 
ter  V.  Dresser,  72  Me.  377,  39  Am.  Rep.  337; 
Gihbs  V.  Chase,  10  Mass.  128;  Robinson  y. 
Mansfield,  13  Pick.  139;  Morgan  v.  Kidder, 
55  Vt.  367;  Bringard  v.  SteUwagen,  41  Mich. 
54,  1  N.  W.  909 ;  Norman  v.  Rogers,  29  Ark. 


another  action  for  breaking  the  close,  but  not 
as  to  the  entry,  while  still  another  held  it 
was  a  good  bar  to  the  whole. 

About  1585,  HItchcock*8  Case,  3  Leon.  122, 
held  that  where  plaintlflT  had  brought  action 
against  oue  Joint  trespasser,  and  recovered 
judgment  and  had  execution,  it  was  a  good  bar 
to  another  action  for  the  same  trespass. 

Heydon's  Case,  11  Coke,  8a,  holds  that  where 
several  Juries  give  several  damages  against  dif- 
ferent tort  feasors  for  the  same  tort,  the  plain- 
tiff may  elect  to  have  Judgment  de  melioribus 
damnis  and  it  shall  bind  all ;  but  flat  niai  unica 
fxeovtio. 

Even  the  leading  case  of  Livingston  v.  Bish- 
op (1806)  1  Johns.  290,  3  Am.  Dec.  330,  is 
rather  weak  on  this  question,  saying  that  there 
must  at  least  be  an  execution  issued  in  order 
to  make  n  previous  recovery  a  bar,  "and  that, 
perhaps,  may  be  deemed  an  election  by  the 
plaintiff,  de  melioribus  damnis,  and  sufficient 
to  conclude  him."  See  this  case  further,  infra, 
IV. 

Osterhont  v.  Roberts,  8  Cow.  43,  acquiesces 
in  the  doctrine  that,  having  recovered  several 
Judgments  for  the  same  Joint  ti*espa8S,  neither 
Judgment  Is  barred  by  the  recovery  of  the 
other  until  plaintiff  has  elected  de  melioribus 
damnis,  and  Issued  execution  accordingly ;  and 
in  such  a  case,  having  elected  one,  he  cannot 
resort  to  another.  Judgment.  But  the  court  j 
holds  that  when  recovery  is  had  against  a 
party  not  a  joint  trespasser,  either  in  trespass 
or  trover,  nothing  short  of  satisfaction  will 
change  the  property  in  the  goods  so  as  to  bar 
another  action  for  the  same  wrong. 

And  in  White  v.  Phllbrick,  5  Me.  147,  17 
Am.  Dec.  214,  the  court  questions  the  rule  that 
a  Jndgment  merely  without  satisfaction  against 
one  cotrespasser  is  a  bar  to  an  action  against 
the  others,  but  concurs  with  the  doctrine  that 
such  judgment,  if  execution  be  taken  out  there- 
on, is  to  be  regarded  as  a  bar. 

Later,  In  Severy  v.  Nye,  58  Me.  253,  the 
court  says,  ohiter,  that  the  obtaining  Judgment 
and  suing  out  execution  are  an  election  which 
may  constitute  a  Imr. 

But  these  cases  are ''overruled  In  the  well- 
considered  decision  in  Cleveland  v.  Bangor,  87 
He.  250,  32  Atl.  892,  where  the  court  held  that 
Jndgment  recovered  and  execution  issued,  but 
upon  which  there  had  been  no  satisfaction,  was 
no  iMir  to  a  subsequent  action  against  another 
for  the  same  injury.  The  court,  after  stating 
that  several  actions  may  be  brought  and  prose- 
cuted to  Judgment,  says:  "But  the  sufferer  is 
obviously  entitled  to  only  one  full  indemnity 
for  the  same  injury.  If,  however,  the  several 
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judgments  differ  In  amount,  he  may  elect  to 
take  his  satisfaction  de  melioribus  damnia;  or, 
if  the  defendants  are  not  all  solvent,  he  may 
elect  to  proceed  against  the  solvent  party. 
But,  with  respect  to  several  Judgments  recov- 
ered at  the  same  time,  no  such  choice  'of  the 
better  damages*  or  larger  judgment,  and  no 
such  election  to  proceed  against  a  party  sn^ 
posed  to  be  solvent,  unless  followed  by  actual 
satisfaction,  will  prevent  the  plaintiff  from  en- 
forcing a  Judgment  against  another  defendant : 
nor  will  an  unsuccessful  attempt  to  enforce  a 
judgment  against  one  wrongdoer  be  a  bar  to  a 
subsequent  action  against  another  who  is  lia- 
ble for  the  same  wrong.  And  it  is  entirely  Im- 
material whether  execution  was  issued  on  the 
prior  judgment  or  not.  .  .  .  It  is  not  the 
formal  adjudication  of  a  right,  or  the  legal 
precept  for  its  enforcement,  but  the  substantial 
fact  of  a  compensation  or  its  equivalent,  which 
constitutes  the  bar." 

Boardman  v.  Acer,  13  Mich.  77,  87  Am.  Dec, 
736,  holds  that  taking  out  execution  on  a 
Judgment  against  one  joint  tort  feasor  extin- 
guishes plaintiff's  right  to  proceed  against  the 
others,  although  he  failed  to  obtain  satisfac- 
tion. 

This  case  Is  followed  by  Kenyon  v.  Wood- 
ruff, 33  Mich.  310,  where  the  court  holds  that 
If,  after  a  recovery  in  trover  against  one, 
plaintiff  took  out  execution  and  proceeded  t» 
enforce  collection  of  the  Judgment  under  It,  he 
thereby  elected  to  look  to  that  one  alone,  and 
barred  himself  against  having  recourse  t» 
others  on   account  of   the  same  conversion. 

The  question  is  discussed  in  a  dissenting 
opinion  in  Sheldon  v.  Kibbe,  3  Conn.  214,  8 
Am.  Dec.  176,  the  judge  holding  to  the  opinion 
that  taking  out  execution  is  an  election  whlck 
precludes  further  recovery. 

Elliot  V.  Porter,  5  Dana,  299,  30  Am.  Dec. 
689,  seems  to  hold  that  when  several  Judgments 
have  been  obtained  in  the  same  cause  of  actioa 
the  plaintiff  must  elect  which  he  will  enforce, 
and  when  he  shall  have  elected  perhaps  he  may 
be  enjoined  from  proceeding  on  another. 

The  rule  Is  laid  down  in  Crlner  v.  Brewer, 
13  Ark.  226.  that  plaintiff  may  bring  several 
actions  against  Joint  tort  feasors,  and  have 
costs  against  each  one  found  guilty,  but  he 
may  have  only  one  satisfaction  for  the  injury, 
and  must  elect  as  to  which  defendant  he  will 
pursue  to  obtain  satisfaction,  the  suing  out  of 
execution  against  one  defendant  being  deemed 
an  election  of  the  Judgment  against  him  ds 
melioribus  damnis,  and  a  bar  to  a  recovery 
against  any  other  of  the  Joint  trespassers :  bat 
a  mere  Judgment  against  one  sued  severally  Is 
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365;  Ingram  v.  Rankin,  47  Wis.  406,  32 
Am.  Rep.  762,  2  N.  W.  755. 

Even  if  property  was  accepted,  it  would 
not  bar  the  smt,  but  would  only  go  in  mit- 
igation of  damages. 

Murphy  v.  Hohba,  8  Colo.  30,  5  Pac.  637. 

Steele,  J.,  delivered  the  opinion  of  the 
<x>urt: 

It  appears  from  the  record  that  H.  G. 
Woodworth  and  H.  A.  Woodworth  on  the 
20th  of  November,  1894,  held  a  judgment 
against  Lewis  C.  Rockwell  for  the  sum  of 
$1,202,  and  that  upon  the  15th  of  November, 
1894,  they  caused  an  execution  to  be  issued, 
and  directed  the  sheriff  to  levy  upon  the 
law  library  and  bookcases  of  said  Rockwell; 
that  the  sheriff  refused  to  make  the  levy, 
and  that  the  Woodworths  gave  a  bond  to  the 
sheriff  to  indemnify  him,  and  that  subse- 


quently the  sheriff  did  levy  upon  the  books 
and  bookcases ;  that  prior  to  this  time  Rock- 
well had  executed  a  chattel  mortgage  upon 
the  same  property  to  secure  a  note  given  to 
Julia  F.  Gorsline,  and  that,  after  the  prop- 
erty was  levied  upon  by  the  sheriff,  Julia  F. 
Gorsline  began  her  suit  in  replevin  in  the 
district  court  of  Arapahoe  county  against 
the  sheriff;  that  the  sheriff  executed  the 
statutory  bond  for  the  retention  of  the  prop- 
erty, with  the  Woodworths  as  sureties,  and 
shortly  afterwards  sold  the  goods  at  execu- 
tion sale,  the  purchasers  being  the  Wood- 
worths;  that  in  the  replevin  suit  judgment 
waa  rendered  in  favor  of  the  plaintiff  for  the 
possession  of  the  books  and  bookcases,  and 
tlieir  value  was  found  to  be  $1,776.  From 
this  judgment  the  sheriff  appealed  to  the 
court  of  appeals,  and  in  1898  the  judgment 
was    affirmed.     Immediately   after    the   af- 


no  bar  In  favor  of  another  subsequently  sued 
for  the  same  trespass. 

In  I)avl8  V.  Scott,  1  Blackf.  169,  it  was  held 
that  the  plea  of  former  recovery  and  execution 
issued  against  a  Joint  trespasser  Is  a  bar  to  an 
action  against  another  Joint  trespasser. 

And  in  Allen  v.  Wheatley,  3  Blackf.  332,  the 
court  states:  "The  injured  party  may,  If  he 
choose,  sue  several  Joint  trespassers  separately, 
and  may  prosecute  each  suit  to  a  final  Judg- 
ment, but  there  he  must  stop  and  elect  against 
whom  he  will  take  his  execution,  and  when  he 
has  made  his  election  he  must  enter  a  perpet- 
ual stay  of  execution  as  to  each  of  the  other 
judgments.  Ue  cannot  have  two  separate  exe- 
cutions. Hence,  n  final  Judgment  and  an  ex- 
ecution, or  an  order  for  an  execution,  against 
one  of  several  Joint  trespassers  is  a  discharge 
of  ail  the  others." 

Later,  In  Fleming  v.  McDonald,  50  Ind.  278, 
19  Am.  Bep.  711,  the  same  rule  Is  recognized 
by  the  court  holding  that  the  Injured  party  may 
prosecute  each  suit  to  final  judgment,  but  then 
he  must  elect  against  whom  he  will  take  out 
execution. 

And  Ashcraft  v.  Knoblock,  146  Ind.  174,  45 
N.  E.  69,  to  the  same  effect,  held  that  a  plain- 
tiff, having  obtained  several  Judgments,  can 
have  but  one  execution,  and  such  execution,  or 
an  order  for  It.  discharges  all  others. 

Blann  v.  Crocheron,  20  Ala.  320,  discusses 
several  cases  holding  that  taking  out  execu- 
tion Is  an  election  which  precludes  plaintiff 
from  proceeding  against  the  other  judgments 
except  for  costs,  but  gives  no  decision  on  the 
subject,  only  stating  that,  in  principle  It 
would  seem  that  nothing  but  satisfaction  could 
be  relied  on  by  one  who  is  Jointly  and  severally 
liable. 

In  McGee  v.  Overby,  12  Ark.  164,  the  court 
states  that  Joint  trespassers  may  be  sued  sep- 
arately, and  separate  recoveries  be  had  against 
each,  and  a  Judgment  against  one  may  not  be 
pleaded  in  bar  to  a  suit  against  another,  un- 
less there  has  at  least  been  an  execution  is- 
sued thereon,  when  that  may  be  deemed  an 
election  de  melioj-ihua  damnia,  sufllclent  to  con- 
clude him,  citing  Livingston  v.  Bishop  (1806) 
1  Johns.  290,  3  Am.  Dec.  330,  8upr{i. 

Matthews  v.  Menedger,  2  McLean,  145,  Fed. 
Oas.  No.  9,289,  states  that,  after  obtaining 
several  Judgments  for  the  same  trespass,  plain- 
tiff may  make  his  election  on  which  Judgment 
he  will  take  out  execution,  and,  having  done 
this,  he  cannot  proceed  on  the  other  Judgments. 

In  Perine  v.  Deans,  Tappan  (Ohio)  204,  in 
the  course  of  a  decision  that  the  Jury,  in  a 
Joint  action  of  turt,  cannot  sever  the  damages, 
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the  court  states  that  it  makes  no  difference 
that  the  defendants  have  severed  In  their  plead- 
ings, for  the  plaintiff  may  ttot  take  several 
judgments  aod  executions,  but  Is  compelled  to 
elect  one,  and  thereby  discharge  the  others 
except  for  costs. 

Arguendo,  In  Btone  v.  Dickinson,  5  Allen,  29. 
SI  Am.  Dec.  727,  It  Is  said  that  the  party  in- 
jured may  have  a  good  cause  of  action  against 
several  persons  for  the  same  wrongful  act,  and 
a  right  to  recover  damages  against  each  and 
all  therefor,  with  a  privilege  of  electing  to 
take  his  satisfaction  de  melioribus  damnis. 

But  in  Sanderson  v.  Caldwell,  2  Alk.  (Vt.) 
195,  it  Is  said  that  the  fact  that  execution  has 
been  sued  out  is  altogether  Immaterial,  and 
that  the  principle  of  electing  de  melioribus 
damnia.  and  taking  but  one  execution,  applies 
only  where  different  Juries  give  a  verdict  for 
different  damages  against  several  defendants 
at  one  time. 

As  a  conclusion  to  this  discussion,  it  may  be 
Interesting  to  note  what  I^reeman  on  Judg- 
ments says  In  regard  to  this  question  (§  236)  : 
'*A  few  .  .  .  cases  .  .  .  decide  that  the 
mere  Issuing  of  an  execution  is  a  conclusive 
election  to  consider  the  defendant  as  exclusive- 
ly responsible.  But  a  majority  of  them  [the 
American  cases]  discountenances  this  manifest 
absurdity.  .  .  .  How  vain  and  delusive 
that  law  must  be  which  declares  the  right  of  an 
Injured  party  to  proceed  severally  against 
every  person  concerned  in  committing  an  in- 
Jury,  which  sustains  him  until  the  liability  of 
every  wrongdoer  is  severally  determined,  and 
evidenced  by  a  final  Judgment ;  and  which,  after 
thus  'holding  the  word  of  promise  to  his  ear. 
breaks  It  to  his  hope'  by  forbidding  him  to  at- 
tempt the  execution  of  either  judgment,  upon 
penalty  of  releasing  all  the  others." 

IV.  Judgment,  toith  aatiafaction  in  whole  or  in 
part. 

Not  all  of  the  older  English  cases  are  in  ac- 
cord with  the  present  English  rule,  as  in  Mor- 
ton's Case  (1584)  Cro.  Eliz.  pt.  1,  p.  30,  It  was 
even  doubted  by  one  of  the  Judges  whether  a 
Judgment  and  execution  with  satisfaction  could 
be  pleaded  by  another  trespasser  In  bar  of  an 
action  against  him  for  the  same  trespass,  but 
It  was  held  reasonable  that  It  should  be  a  bar. 
And  in  several  other  early  cases  further  re- 
covery seems  to  be  prevented,  not  by  judgment, 
but  by  satisfaction. 

For  Instance,  In  Cocke  v.  Jennor  (1614) 
Hobart,  66,  it  was  held  that  when  plaintiff  has 
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firmance  of  the  judgment,  the  sheriff  made 
a  tender  of  the  goods  in  question  to  the 
]>1ainti(T,  but  she,  through  her  attorney,  re- 
fused to  accept  them.  In  the  following  Sep- 
tember, suit  was  brought  by  Julia  F.  Gors- 
line  against  Henry  C.  Woodworth  and  Harry 
A.  Woodwoilh,  in  trover,  to  recover  the 
value  of  the  goods,  alleging  that  they  had 
converted  them  to  their  own  use.  In  the 
answer  filed  by  the  defendants,  they  alleged, 
among  other  things,  that  the  goods  in  ques- 
tion had  been  bought  at  the  execution  sale 
l)y  them  for  the  express  purpose  of  having 
it  within  their  power  to  return  the  goods  to 
the  plaintiff  in  case  judgment  should  be  ffiv- 
en  in  her  favor,  that  since  the  sale  they  had 
kept  them  in  fiie  same  condition,  and  that 
prior  to  the  commencement  of  that  suit  they 
had  made  a  tender  thereof  to  the  plaintiff, 
and  that  she  had  refused  to  accept  the  same. 


taken  one  satisfaction  from  a  Joint  trespasser 
for  an  injury  he  can  take  no  more,  and  an 
audita   querela  ^111   lie  to  prevent   him. 

Also,  in  Corbet  v.  Barnes  (1C36)  Wm.  Jones, 
M7,  it  is  held  that  plaintiff  may  have  several 
actions  against  Joint  tort  feasors  for  one  as- 
sault, but  when  recovery  is  had  against  one, 
and  satisfaction,  the  plaintiff  cannot  have  a 
second  satisfaction,  any  more  than  where  sep- 
arate suits  are  brought  upon  a  joint  and  sev- 
eral obligation. 

Actions  having  been  brought  against  a  sher- 
iff and  bailiff  for  the  same  act,  and  a  verdict 
having  been  obtained  In  each,  the  penalty  and 
costs  ijeing  paid  iu  one  of  the  actions,  the  court 
ordered  a  stay  of  proceedings  in  the  other. 
Peshall  V.  Lnyton,  2  T,  U.  712. 

And  in  Cooper  v.  Shepherd,  3  C.  B.  200,  4 
Dowl.  &  L.  218,  15  L.  J.  C.  P.  N.  S.  237,  10 
Jur.  758  (which  see  supra.  II.  a),  the  court 
seems  to  recognize  satisfaction  as  a  necessary 
element  in  changiug  the  title  of  property  which 
has  been  converted,  and  that  the  mere  recov- 
ery of  a  judgment  will   not  suffice. 

In  the  iate  case  of  The  Morgeugry,  69  L.  J. 
Prob.  N.  S.  3,  81  L.  T.  N.  S.  417,  48  Week. 
Rep.  121.  the  facts  showed  a  Judgment  against 
the  owners  of  a  bark  on  account  of  liability  for 
a  collision,  in  a  certain  amount,  and  part  sat- 
isfaction of  that  Judgment :  and  subsequently 
the  recovery  against  a  tug  having  the  bark  in 
tow.  of  a  judgment  for  a  moiety  of  the  damages 
found  against  the  bark.  It  was  contended  that 
the  part  satisfaction  received  on  the  Judgment 
againrt  the  bark  should  be  applied  pro  tanto 
in  reduction  of  the  Judgment  against  the  tug. 
One  of  the  Judges  states  that  it  may  be  that 
if  there  are  two  separate  Judgments  for  the 
same  tort,  and  the  measure  of  assessment  is 
the  same,  the  plaintiff  may  not  proceed  to  exe- 
cution against  one  without  giving  credit  for 
any  amounts  he  has  received  from  the  other, 
but  that  in  such  a  case  each  defendant  Is  lia- 
ble for  the  whole  amount  of  the  damage,  and 
the  Judge  tliought  that  such  a  rule  did  not  ap- 
ply where  the  respective  defendants  were  not 
liable  for  the  same  damages,  one  being  liable 
for  the  whole  and  the  other  for  half;  and  the 
rule  was  held  to  be  that  the  money  paid  by 
the  bark  should  not  apply  on  the  Judgment 
against  the  tug, — at  least  until  such  payment 
exceeded  the  moiety  of  the  damage  for  which 
the  tug  alone  was  responsible. 
Alabama. 

In  an  action  of  trespass  against  several  Joint 
tort  feasors,  where  defendants  severed  in  their 
pleadings  and  separate  verdicts  were  found 
against  them,  it  was  held  that  plaintiff  must 
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I  Demurrer   was    interposed   to  this   answer, 
t  and  the  demurrer  wajs  sustained ;  the  court 
I  stating,    in   answer   to   the   application    of 
1  counsel  for  defendants  for  his  reasons  for 
I  sustaining  the  demurrer  to  the  answer  and 
I  amendment   thereto,   that   the   answer   and 
amended  answer  could  not  be  sustained  as  a 
bar   to   the   plaintiff's   action,   because   the 
court  could  not  hold  that  the  plaintiff  was, 
under   the  law,   compelled   to   receive  back 
property,  goods,  and  chattels  that  had  been 
the  subject-matter  of  litigation  in   the  re- 
plevin suit  mentioned  in  the  complaint,  in 
said    answer,   and    amendment   thereto.     It 
was  also  alleged  in  the  answer  that  they 
(the   said   defendants)    "conducted   the   de- 
fense of  the  said  William  K.  Burchinell  in 
the  said  replevin  suit  until  the  conclusion 
thereof  in  the  district  court,  as  well  as  in 
the  court  of  appeals,  and  appeared  in  said 

elect  against  which  of  the  defendants  he  would 
have  execution,  as  he  could  have  but  one  sat- 
isfaction, and  by  the  payment  of  the  damages 
by  the  one  against  whom  the  plaintiff  elected 
to  proceed,  the  others  would  be  dischari^ed 
from  ali  liability  except  for  costs.  Goiding  v. 
Hall,  9  Port.  (Ala.)   109. 

Blann    v.    Crocheron,    19    Ala.    647,    54    Am. 
Dec.   203,   holds  that   trespassers,   being  sever- 
ally, as  well  as  Jointly,  liable,  cannot  be  dis- 
charged   from    their   liability    until   there    is   a 
satisfaction  of  it,  and  tlmt  the  mere  rendition 
of  a  Judgment   against  one   will   not  preclude 
plaintiff  from   proceeding  to  Judgment  against 
(he  other.     While  the  question  as  to  whether 
I  issuing    an    execution    was   an   election    which 
I  would   preclude  further  proceedings  against  the 
others  was  not  expressly  decided,  the  court  said 
,  that  it  would  seem,  from  principle,  that  noth- 
I  ing  but  satisfaction  could  be  relied  upon  by  one 
I  who  is  Jointly  and  severally  liable.     After  this 
I  decision,  the  cotrespasser  against  whom  plain- 
tiff   had    recovered   Judgment    voluntarily    paid 
the  damages  and  costs  to  the  clerk  of  the  court, 
and  this  payment  was  then  pleaded  as  an  es- 
toppel upon  now  trial,  which  was  reviewed  in 
20    Ala.    820.     The    court,    after    indorsing   the 
previous  decision,   held   that   plaintiff  had   the 
light  to  actually  elect  against  whom  he  would 
proceed    for   the   satisfaction    of   his   damages, 
and,  not  having  accepted  the  sum  so  paid  into 
court.  It  was  not  satisfaction  in  law. 

Du  Hose  V.  Mar.v,  52  Ala.  006,  holds  that  tho 
Injured  party  may  sue  the  several  Joint  tort 
feasors  In  either  trespass,  trover,  or  detinue 
for  the  same  wrong,  although  he  would  be  en- 
titled to  only  one  satisfaction  if  be  should  re 
cover  in  each  action.  But  If  the  tort  in 
waived  and  action  brought  ex  contractu,  plain- 
tiff cannot  afterwards  pursue  as  a  tort  feasor 
any  other  person  concerned  in  the  trantaactiun. 
The  general  principle  is  recognized  as  well 
settled  in  Smith  v.  (iayle,  58  Ala.  600.  that  sev- 
eral parties  engaged  in  the.  commission  of  a 
trespass  are  liable  both  Jointly  and  singly,  bat 
the  injury  is  single,  and  compensation  for  the 
Injury  is  ail  that  the  law  contemplates;  hence. 
although  they  may  be  sued  Jointly  or  severally. 
tlicre  may  be  but  one  satisfaction. 

Where  a  Judgment  against  several  Joint  tort 
feasors  for  conversion  was  obtained  and  satis- 
fied, and  subsequently  a  Judgment  in  assumpsit 
was  obtained  upon  the  same  cause  of  action 
against  another  co-tort-feasor  and  affirmed 
with  ten  per  cent  damages.  It  was  held,  in 
Thompson  v.  Lassiter,  86  Ala.  536,  6  So.  3a, 
that  the  ten  per  cent  damages  and  costs 
awarded  npon  the  affirmance  of  the  latter  Judg- 
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'..iiise  for  said  Burchinell  by  their  attorney, 
^-mployed  and  paid  by  them,  and  that  they 
^.ttnducted  all  Uie  litigation  and  proceedings 
in  said  cause,  appearing  in  person  and  by 
attorney  therein,  at  every  stage  of  the  cause, 
with  the  consent  and  request  of  said  Burch- 
inell, and  that  said  Burchinell  was  only  a 
nominal  party  of  record  in  said  cause,  and 
t.he9»e  defendants  were  the  only  real  and  in- 
*^rest<»d  parties  in  the  defense  of  said 
'.-4tuse-"  Before  the  trial,  the  death  of  the 
•ityfendant  Henry  C.  Woodworth  being  sug- 
;:eteted,  the  cause  as  to  said  Henry  C.  Wood- 
Aortli  was  dismissed  at  the  costs  of  the 
plaintiff.  Upon  the  trial  the  testimony  of 
Lewis  C.  Rockwell  and  of  John  Q.  Charles, 
inven  in  the  replevin  suit,  was  read;  it  ap- 
pearing that  the  said  witnesses  were  de- 
ceases!. The  court  gave  the  following  in- 
struction to  the  jury:  "Your  verdict  should 

•nent  were  not  satisfied  by  the  payment  of  the 
flr«t   Judirment. 

It  Is  held  In  Vandlver  v.  Pollak,  107  Ala. 
'ol.  19  So,  180.  that  the  acceptance  of  satlB- 
:'acrton  of  a  Judgment  against  a  tort  feasor 
'orms  a  bar  to  further  prosecution  for  that 
•  fiuse  of  action,  except  as  to  costs.  Also  that 
udgment  and  satisfaction  in  an  action  of 
•rover  transfer  the  title  from  owner  to  wrong- 

railfomfa* 

Butler  V.  Ashwortli,  110  Cal.  614.  43  Pac. 
*,  ^SS,  holds  that  where  an  action  is  brought 
-izainst  a  tort  feasor,  and  Judgment  recovered, 
lad  before  Its  satisfaction  another  action  Is 
'-•rouKhc  a^lnst  a  dIfTerent  tort  feasor  for  the 
same  wrong  in  fact,  although  there  are  some 
formal  dirTerences,  and  Judgment  recovered  for 
•damages  and  costs:  and  where,  subsequently, 
rhe  Judgment  in  the  first  action  is  satisfied  and 
•iisrharged. — )4uch  satisfaction  is  a  discharge 
'>f  the  second  action :  but  not  as  to  costs,  as  the 
%ns  were  not  Joint  In  such  a  sense  that  the  par- 
"i^s  might  have  been  sued  In  a  Joint  action ; 
:ind  therefore,  that  the  case  Is  not  within  I 
1023,  Code  Civ.  Proc,  which  provides  that 
^'hen  several  actions  are  brought  for  the  same 
fjinfi^  of  action,  against  several  parties  who 
niieht  have  been  Joined  as  defendants  In  the 
vime  fiction,  costs  shall  be  allowed  the  plain- 
tiff in  only  one  of  those  actions. 

A  case  only  generally  in  point  is  Chetwood 
r.  ralifomia  Nat.  Bank,  113  Cal.  414,  45  Pac. 
T<H,  where  there  was  a  settlement  by  two  of 
*be  Joint  tort  feasors,  of  a  Judgment  awarded 
a^Inst  them  all,  and  entry  of  dismissal  in 
'avor  of  the  two  who  settled,  which  was  held 
:«>  be  a  retraxit  as  to  all ;  but  the  court  In  the 
^mrse  of  the  opinion  recognises  the  rule  that 
iilaintiff  may  maintain  separate  actions  against 
oint  tort  feasors,  and  cause  separate  Judg- 
'nents  to  be  entered  in  such  actions,  although 
t.e  may  have  but  one  satisfaction. 

The  court  refused  to  apply  the  rule  to  the 
'arts  in  San  Pedro  Lumber  Co.  v.  Reynolds, 
^21  Cal.  91.  53  Pac.  410,  whore,  after  a  de- 
Mnlter  had  fled,  the  manager  of  the  defrauded 
'Orporation  without  the  knowledge  or  authority 
'{  the  corporation,  commenced  action  and  re- 
'  jeered  Judgment  against  the  defaulter,  which 
%-as  satistled.  It  afterwards  appeared  that  the 
manager  was  also  guilty  with  the  defaulter, 
ad   an    action    was    prosecuted    against    him. 

hffreuiK>n  he  contended  that  he  and  the  de- 
f'-ndant  in  the  first  action  were  Joint  tort  feas- 
• .%  and  therefore  that  the  Judgment  so  ob- 
'  Joed  and  sntisfled  must  operate  as  a  com- 
i<:ne  satisfaction  of  the  action  against  him. 
."^  L.  R.  A. 


be  for  the  plaintiff,  in  whatever  sum  yoa 
find  the  value  of  these  goods  and  chattels  to 
have  been  on  the  2d  day  of  December,  1894; 
and  in  estimating  the  damages  plaintiff  is 
entitled  to  recover,  based  upon  that  value  so 
found  by  you,  you  may  add  thereto  a  sum 
equivalent  to  interest  at  8  per  cent  per  an- 
num from  the  2d  day  of  December,  1804,  aA 
damages,  and  may  make  up  your  verdict 
based  upon  the  two  items."  The  defendant 
appealed  to  this  court. 

The  questions  for  us  to  determine  are 
whether  the  rulings  of  the  court  upon  the 
demurrers,  on  the  admission  of  the  testi- 
mony of  Lewis  C.  Rockwell  and  J.  Q. 
Charles,  and  in  overruling  the  exception  to 
the  foregoing  instruction,  were  correct.  It 
is  contended  by  the  appellant  that  the  court 
erred  in  sustaining  the  demurrer  to  the  an- 
swers, because  the  suit  between  Gorsline  and 


As  a  further  reason  for  denying  the  application 
of  the  rule,  aside  from  the  circumstances  of 
the  case,  the  court  held  that  it  could  not.  In 
I  any  event,  be  relied  upon  for  tlM»  reason  that 
it  was  not  pleaded. 
Connecticut. 

A  leading  authority,  but  In  point  on  this 
specific  qiiostion  only  by  reason  of  the  dlscus- 
s^Ion.  is  Ayer  v.  Ashmead.  31  Conn,  447,  83 
Am.  Dec.  154,  where  the  facts  show  that  plaln- 
iiff  commenced  a  separate  action  for  a  Joint 
QssauU,  hut  accepted  a  certain  sum  in  full  of 
the  damages  and  costs  In  one  suit  before  Judg- 
ment, and -withdrew  the  same,  intending  to  pro- 
ceed with  the  other.  It  was  held  that  such 
settlement  discharged  the  other  action  also, 
even  as  to  costs.  The  court  says:  *'If  suits 
are  separately  brought  asalnst  each,  they  may 
all  be  pursued  to  final  Judgment,  and  the  plain- 
tiff may  elect  which  of  the  separate  Judgments 
he  will  enforce  and  collect.  But,  having  re- 
ceived the  damages  recovered  against  any  one 
and  his  costs  recovered  against  all,  he  must 
lie  content  with  that,  as  otherwis*^  he  would 
receive  more  than  one  satisfaction  for  his  In- 
iury." 
IlltnolM. 

After  plaint  Iff  recovered  his  goods  in  an  ac- 
tion of  replevin,  with  5  rents  damages  for  their 
detention,  it  was  held  In  Karr  v.  llarstow,  24 
III.  r,80,  that  he  could  not  subsequently  sue  the 
other  tort  feasors  for  trespass,  because  his 
hnvlni;  recovered  back  his  goods  was  a  satis- 
faction, and  it  was  immaterial  whether  he  had 
collected  the  5  cents  or  not. 

VIgeant  v.  Scully,  35  III.  App.  44,  holds  that 
the  rule  as  to  Joint  tort  feasors  Is,  by  analogy, 
applicable  where  two  persons  are  severally, 
though  not  Jointly,  amenable  for  the  same 
wrong:  and  that,  where  one  of  them  makes 
complete  reparation  by  paying  the  amount  of  a 
verdict  as^ninst  him.  the  injured  party  can  de- 
mand nothing  more  from  the  other  tort  feasor. 

The  rule  that  a  party  Injured  may  maintain 
several  actions  against  a  number  of  persons 
who  commit  a  trespass  or  other  tort  Jointly, 
and  after  recovering  several  Judgments  elect 
to  enforce  the  largest,  but  that  he  may  have 
hut  one  satisfaction,  is  said  In  Roodhouse  v. 
Christian,  55  III.  App.  107,  to  be  elementary 
law.  In  this  case  two  parties  were  liable  for 
the  same  tort,  but  not  Jointly,  and  the  court 
held  that  the  above  rule  wa«  not  limited  to 
jciint  torts,  but  applicable  in  this  instance. 
lov«a. 

In  Bell  V.  Perry,  43  Iowa,  368,  the  court 
recognizes  the  prevailing  rule  that  where  there 
are  two  separate  Judgments  against  two  Joint 
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the  sheriff  for  the  recovery  of  the  personal 
property  mentioned  is  a  bar  to  any  subsequent 
proceeding  or  subsequent  suit  for  the  value 
of  the  same  goods.  It  is  asserted  by  the  ap- 
pellee that  the  replevin  suit  is  no  bar  to  any 
subsequent  suit  against  the  defendant,  be- 
cause the  defendant  was  not  a  party  to  the 
replevin  suit,  but  merely  a  privy,  and  that 
the  said  d^efendant,  being  a  cotrespasser 
with  the  sheriff^  must  respond  in  damages 
in  any  suit  that  the  plaintiff  might  brinff 
for  the  conversion  of  the  property  mentioned 
in  the  complaint.  We  are  satisfied  that  the 
judgment  in  the  replevin  suit  determines, 
as  against  all  parties  and  privies,  the  right 
to  the  possession  of  the  property,  and  that, 
as  the  defendant  in  this  suit  was  a  privy  to 
the  replevin  suit,  he  is  bound  by  it.  The 
appellant  insists  that  when  the  plaintiff 
brought  her  suit  in  replevin  for  the  recovery 


of  the  goods,  and  procured  a  judgment  for 
the  possession  of  the  goods,  or  for  the  vaJue 
thereof  in  case  a  delivery  could  not  be  had, 
she  elected  to  obtain  a  return  of  the  goods, 
and  when  they  were  offered  to  her  that  she- 
should  have  accepted  them,  and,  having 
failed  and  refused  to  accept  them,  she 
should  not  be  permitted  to  maintain  her  ac- 
tion I  that  the  tender  of  the  goods  was,  in  ef- 
fect, a  satisfaction  of  the  judgment. 

It  is  undoubtedly  the  rule  tnat  one  may 
not  maintain  successive  inconsistent  actions,, 
and  many  authorities  are  cited  by  the  ap- 
pellant shomng  what  actions  are  held  to  be 
inconsistent.  In  Terry  v.  Munger,  121  N, 
Y.  161,  8  L.  R.  A.  216,  24  N.  E.  272,  it  is 
held  that  one  cannot,  after  bringing  suit 
upon  an  implied  contract  for  the  sale  of 
goods,  maintain  another  action  against  other 
wrongdoers  for  conversion.     In  Maraton  v. 


wrongdoers,  althoiifl^h  the  plahitlflT  may  have 
but  one  satisfaction,  he  may  take  his  choice, 
and  the  satisfaction  of  one  Jodprment  does  not 
discharge  or  amount  to  a  satisfaction  of  costs 
in  the  others. 

The  court  states  in  Kearpey  v.  Fitzgerald,  43 
Iowa,  ."iSO,  that  Joint  tort  feasors  may  all  be 
sued  together,  or  one,  or  any  number  of  them, 
separately,  but  that  there  may  be  but  one  sat- 
isfaction for  the  injury. 

And  In  Putney  v.  O'Brien,  53  Iowa,  117,  4 
N.  W.  891,  It  is  held  that  separate  Judgments 
against  different  defendants  for  the  same  tort 
cannot  all  be  enforced,  but  that  plaintiff  must 
elect  as  to  which  he  will  proceed  upon,  and  the 
others,  when  the  Judgment  is  satisfied,  will  be 
regarded  as  discharged. 

Where  plaintiff  had  prosecuted  her  action  to 
Judgment,  and  collected  a  part  of  It  by  execu- 
tion, it  was  contended  that  she  had  thus  barred 
her  right  to  maintain  a  subsequent  action,  but 
the  court  held  that  the  parties  defendant  were 
not  Joint  wrongdoers,  and,  even  If  they  were, 
there  had  been  no  satisfaction  In  the  former  ac- 
tion, for  a  partial  payment  is  not  satisfaction. 
McVey  v.  Manatt,  80  Iowa,  132,  45  N.  W.  548. 

In  Miller  v.  Beck,  108  Iowa,  575,  79  N.  W. 
344,  there  was  a  single  injury  committed  by 
two,  who  ^ere  not,  however,  Jointly  liable. 
The  court  held  that  a  payment  of  a  Judgment 
against  one  was  a  bar  to  a  subsequent  action 
for  the  same  wrong,  under  the  principle  that 
complete  satisfaction  for  an  Injury  operates  to 
discharge  all  who  are  liable  therefor,  whether 
they  be  joint  and  several,  or  several  wrong- 
doers. 
Kannns. 

Westbrook  v.  Mize,  35  Kan.  299,  10  Pac. 
881,  held  that  while  plaintiff  was  at  liberty  to 
bring  separate  actions  against  Joint  tort  feas- 
ors the  satisfaction  of  one  Judgment  would  pre- 
clude further  prosecution ;  and  if  plaintiff  de- 
manded and  recovered  only  a  part  of  the  dam- 
age which  he  had  suffered,  such  a  recovery  and 
satisfaction  would  operate  as  a  bar  to  any 
further  claim  of  damages  against  the  other 
tort  feasors. 
Kentnckr* 

A  leading  case  Is  United  Society  of  Shakers 
v.  Underwood,  11  Bush,  265,  21  Am.  Rep.  214, 
holding  that  a  Judgment,  even  when  partly  sat- 
isfied, against  one  Joint  tort  feasor,  will  not 
bar  an  action  against  a  co-tort-feasor,  but 
further  holding  that  the  election  by  plaintiff  to 
enforce  a  certain  Judgment,  which  Is  partially 
satisfied,  estops  him,  in  a  subsequent  action 
against  a  different  defendant,  from  claiming  a 
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greater  sum  in  the  way  of  damages  than  was 

adjudged  to  him  in  the  first  action. 

Maine. 

In  Mitchell  v.  Libbey,  33  Me.  74,  the  court, 
in  holding  that  the  satisfaction  of  a  Judgment 
recovered  against  one  Joint  trespasser  cancels 
the  claim  for  damages,  states  that  it  does  so 
as  effectively  as  an  Instrument  acknowledging 
payment,  or  a  valid  contract  of  discharge ;  and 
that  the  pendency  of  an  action  against  another 
joint  trespasser  cannot  change  the  principle. 

In  the  course  of  the  decision  in  Jones  v. 
Lowell,  35  Me.  541,  the  court  says  that  where 
there  are  many  trespassers  a  suit  may  be 
brought  against  each  separately,  and  that  re- 
covery of  Judgment  against  one  is  no  bar  to  the 
prosecution  of  suits  against  each  of  the  others, 
but,  while  plaintiff  may  have  several  judgments 
and  elect  de  mcUoribua  damnU,  he  may  have 
but  one  satisfaction.  From  the  above  rule  the 
court  decided  that  as  one  joint  tort  feasor  has 
no  interest  in  a  Judgment  against  another,  as 
a  Judgment,  plaintiff  may  properly  introdoce 
him  as  a  witness  In  an  action  against  the  other. 

For  other  Maine  cases  holding  that  Judgment 
and  issuance  of  execution  preclude  further  re- 
covery, and  for  Cleveland  v.  Bangor,  87  Me. 
259,  32  Atl.  892,  overruling  the  same,  see  «u- 
pra.  III. 
Maryland. 

In  Berkley  v.  Wilson,  87  Md.  219,  39  Atl. 
502,  the  court  held  that  an  action  cannot  be 
sustained  against  a  Joint  tort  feasor  where 
plaintiff  had  already  obtained  a  verdict  against 
another  tort  feasor  for  the  same  tort,  of  1 
cent,  upon  which  a  Judgment  of  non  pros,  was 
entered  because  the  amount  was  below  the 
Jurisdiction  of  the  court,  and  a  tender  of  that 
sum  had  been  made  and  refused,  for  the  rea- 
son that  plaintiff  must  be  held  to  have  received 
full  satisfaction,  or  what  the  law  considers  as 
such,  and  that  It  is  neither  Just  nor  lawful 
that  there  should  be  more  than  one  satisfaction 
for  the  same  injury  whether  the  injury  be  done- 
by  one  or  more. 
Mantiacliasetts. 

Proof  of  a  claim  for  damages  against  the  es- 
tate of  a  trustee,  upon  which  partial  satisfac- 
tion was  received,  was  held  to  be  no  bar  to  an- 
action  against  a  corporation  for  the  same- 
wrong,  except  to  the  extent  of  the  satisfaction,. 
In  Loring  v.  Salisbury  Mills,  125  Mass.  153. 

The  doctrine  is  recog^nlzed  in  Savage  v.  Stev> 
ens,  128  Mass.  254,  that  Judgment  against  one^ 
Joint  wrongdoer  without  satisfaction  does  not 
bar  an  action  against  the  others,  plaintiff  hav- 
ing the  right  to  recover  a  Judgment  against 
each  one  for  damages  and  costs,  and  to  thea 
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Bumph/rey,  24  Me.  513^  it  is  held  that  one 
cannot,  after  prosecuting  a  claim  for  dam- 
ages for  breach  of  contract  to  judgment, 
maintain  an  action  for  the  specific  perform- 
ance of  the  same  contract.  In  Daniels  v. 
Smithy  15  III.  App.  339,  it  is  held  that,  after 
one  has  treated  a  transaction  as  a  valid  sale 
of  goods,  he  cannot  afterwards  maintain 
trover  for  the  conversion.  In  Parker  v. 
Panhandle  Nat,  Bank,  11  Tex.  Civ.  App. 
702,  34  S.  W.  196,  it  is  held  that  a  mortga- 
gee, having  intervened  and  procured  a  judg- 
ment for  tne  proceeds  of  a  sale  of  goods  up- 
on which  he  held  a  mortgage,  waived  the 
right  to  sue  for  a  conversion.  In  Karr  v. 
Barstow,  24  111.  580,  it  is  held  that,  "if  he 
[tlie  plaintiff]  selected  the  form  of  action  in 
which  he  was  not  entitled  to  recover  vindic- 
tive damages,  he  must  be  content  with  the 
remedy  which  that  form  of  action  has  af- 


forded him.  The  pleas  aver  that  he  recov- 
ered all  the  goods  taken."  Substantially 
the  same  ruling  was  made  in  Savage  v. 
French,  13  111.  App.  17;  Hite  v.  Long,  6 
Rand.  (Va.)  457,  18  Am.  Dec.  719;  Parker 
V.  Hall,  55  Me.  362.  In  Baumann  v.  Jeffer- 
son, 4  Misc.  147,  23  N.  Y.  Supp.  685,  it  is 
held  that  one  may  not  sue  successively  in 
conversion  and  replevin;  but  in  the  case  of 
Russell  V.  McCall,  141  N.  Y.  437,  36  N.  E. 
498,  Justice  Peckham,  in  a  review  of  the 
authorities  which  hold  that  inconsistent  ac- 
tions cannot  be  maintained,  says:  "In  all 
the  cases  cited  there  is  an  element  of  incon- 
sistency involved,  in  which  the  plaintiff 
seeks  to  occupy  with  reference  to  the  same 
transaction  and  upon  the  same  facts  a  posi- 
tion which  is  antagonistic  with  one  already 
taken  by  ))im:  ...  He  took  no  position, 
proved  no  fact,  asked  for  no  relief,  in  the 


levy  execQtion  in  any  one  of  the  actions  for 
the  damages  and  in  each  action  for  the  costs. 
The  court  then  held  that  after  Judgment  and 
execution  for  damages  and  costs  bad  been  ob- 
tained and  aatisfled  In  one  action  while  other 
actions  for  the  same  cause  were  pending,  Judg- 
ments for  nominal  damages  could  not  be  en- 
tered in  the  pending  suits  so  as  to  enable  the 
plaintiff  to  recover  the  costs  in  them  also. 
And  further,  it  was  held  that  where  satisfac- 
tion was  shown  in  one  action  it  was  a  bar  to 
farther  proceedings  in  the  other  pending  ac- 
tions, and  the  defendants  in  those  actions  were 
entitled  to  judgments  for  their  costs. 

In  Luce  v.  Dexter,  185  Mass.  23,  an  action 
for  assault  and  false  imprisonment  was  prose- 
cuted to  judgment  and  satisfied  against  the 
person  who  swore  out  the  writ  resulting  in  the 
Imprisonment.  Subsequently  an  action  for  the 
same  assault  was  commenced  against  the  dep- 
uty sheriff  who  served  the  writ.  The  court 
held  that  tho  two  causes  of  action  were  the 
same,  and  that  the  former  satisfaction  barred 
rhe  later  action. 
lll«hlican* 

A  satisfied  Judgment  against  a  creditor  for 
a  wrongful  levy  was  held  to  be  a  bar,  in 
Grimes  v.  Wllliama  113  Mich.  450,  71  N.  W. 
S35,  to  a  suit  for  the  same  wrong  against  the 
estate  of  another  creditor  who  levied  on  the 
same  property  immediately  after  the  first  levy. 

Blackman  v.  Simpson,  although  holding 
that  the  satisfaction  of  a  Judgment  against  sev- 
eral wrongdoers  was  a  bar  to  subsequent  re- 
<!overy  against  another  wrongdoer  for  the  rea- 
son that  all  the  damages  sustained  might  have 
been  recovered  in  the  first  action  and  therefore 
must  t)e  held  to  have  been,  is  a  result  of  the 
rule  that  but  one  compensation  may  be  had  for 
the  same  Injury,  and  Is  in  harmony  with  the 
American  doctrine  that  satisfaction,  and  not 
the  mere  recovery  of  a  judgment,  bars  further 
proceedings  against  a  co-tort-feasor. 
Mlmioari. 

In  Garner  v.  Henzig,  15  Mo.  App.  591,  Appx., 
It  is  held.  In  a  brief  memorandum  of  decision, 
that  where  plaintiff  began  two  actions  for  the 
same  trespass  against  different  persons,  and 
obtained  judgment  against  the  defendant  and 
his  sureties  in  one  action,  and  the  sureties  pur- 
chased the  judgment,  paying  its  face  value  for 
It,  and  assigned  It  to  their  attorney,  they  ac- 
quired no  right  of  the  plaintiff  In  the  second 
action,  and,  the  full  amount  of  the  judgment 
having  been  paid  to  the  plaintiff,  judgment  was 
properly  entered  for  the  defendants  In  the  sec- 
ond action. 

The  court  says,  In  Page  v.  Freeman,  19  Mo. 
58  L.  R.  A. 


421,  that  where  separate  actions  are  brought, 
as  there  can  be  but  one  satisfaction,  the  plain- 
tiff is  put  to  his  election  between  the  verdicts 
and  execution  is  sued  out  accordingly,  and 
that,  if  plaintiff  has  received  satisfaction  for 
the  wrong  done  from  one,  he  cannot  recover 
another  satisfaction  for  the  same  wrong:  or,  If 
he  has  put  himself  in  a  situation  which  pre- 
vents his  election,  it  is  his  own  act,  and  the 
court  in  such  case  will  relieve  the  defendant  in 
the  same  manner  as  would  be  done  should  it  be 
made  to  appear  that  one  of  the  Judgments  or 
executions  against  a  defendant  had  been  satis- 
fied. 
Nebraska* 

In  ITayden  v.  Woods,  16  Neb.  306,  20  N.  W. 
345,  It  Is  stated  as  follows :  "Tort  feasors  are 
Jointly  and  severolly  liable.  An  action  may  be 
maintained  against  one  or  all,  at  the  option  of 
the  injured  party.  Several  and  separate  Judg- 
ments may  be  rendered  in  separate  actions,  but 
the  satisfaction  of  one  satisfies  all,  and  to  this 
extent  only  may  their  liability  be  said  to  be 
joint." 

In  harmony  with  the  above  decision,  is  Bry- 
ant V.  Reed.  34  Neb.  720.  52  N.  W.  694,  where 
the  facts  showed  that,  after  commencing  a 
joint  action  against,  joint  tort  feasors,  plaintiff 
was  allowed  to  sever  the  action  and  proceed 
against  one  separately,  wherein  she  obtained 
judgment  and  satisfaction  of  the  same,  and 
afterwards  attempted  to  recover  further  for 
the  wrong.  The  damages  not  being  susceptible 
of  apportionment,  the  satisfaction  made  by  one 
was  held  to  operate  as  a  bar  to  recovery  from 
the  others. 

And  see  McReady  v.  Rogers,  1  Neb.  124,  93 
Am.  Dec.  333,  supra,  II.  b,  to  the  effect  that 
but  one  satisfaction  may  be  had. 
IVei^-  Jerney. 

Where  one  of  several  defendants  in  a  judg- 
ment of  trespass  was  arrested  on  a  ca.  sa.,  and 
discharged  with  consent  of  plaintiff  upon  the 
payment  of  a  certain  sum,  It  was  contended  by 
a  codefendant,  also  Imprisoned,  that  such  dis- 
charge operated  as  a  satisfaction  of  the  Judg- 
ment as  to  him  also,  and  thereupon  the  court 
ordered  that  he,  too,  be  discharged  upon  his 
agreement  to  bring  no  action  on  account  of  his 
said  arrest  and  Imprisonment ;  but  the  merits 
of  the  contention  are  not  passed  upon.  Allen 
V.  Craig,  14  N.  J.  L.  102. 
Xe>T  York. 

In  1806,  Livingston  v.  Bishop,  1  Johns.  290, 
was  decided,  and  has  since  been  often  cited  aa 
an  exponent  of  the  American  rule.  From  the 
facts  It  appears  that  actions  of  trespass  were 
brought  separately  against  a  man  and  his  five 
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first  cimc  which  is  in  any  way  inconsistent 
with  the  position  he  now  assumes,  unless  it 
be  said  that  the  recovery  of  the  personal 
judgment  has  effected  this  frreat  change." 
The  case  of  Manker  v.  Sine,  47  Neb.  736,  66 
N.  W.  840,  is  relied  upon  by  the  appellant 
to  support  his  contention  that  a  tender  of 
the  goods  is  the  equivalent  of  the  satisfac- 
tion of  the  judgment.  An  alternative  judg- 
ment having  been  rendered  in  a  replevin  suit 
against  the  plaintiff  for  the  return  of  the 
property  or  its  value,  the  plaintiff  tendered 
the  goods  and  the  amount  of  damages  and 
<!0sts,  and,  upon  the  tender  being  refused, 
filed  his  motion  in  the  district  court,  by 
which  he  sought  to  have  the  alternative 
judgment  satisfied.  The  court,  upon  the 
hearing  of  the  motion,  found  that  the  plain- 
tiff, after  the  judgment  was  rendered  upon 
the  mandate  from  the  supreme  court  in  the 


I  cause,  tendered  to  defendant  the  property 
replevied  in  this  cause,  and  made  a  tender 
at  the  place  where  said  property  was  taken 
from  the  defendant  under  the  writ  of  re- 
plevin, and  that  plaintiff  offered  to  return 
said  property  to  defendant,  and  that  plain- 
tiff has  made  a  sufficient  tender,  but  the 
court,  being  of  the  opinion  that  there  is  no 
authority  in  this  proceeding  to  cancel  the 
alternative  judgment,  refused  to  cancel  the 
alternative  judgment.  The  supreme  court 
said:  ''The  finding  being  in  favor  of  the 
plaintiff  as  to  the  alleged  tender  of  the 
property,  .  .  .  our  investigation  is  con- 
fined to  a.  single  question  of  practice,  viz., 
whether  the  judgment  defendant  may  in 
such  case  proceed  in  a  summary  manner  hy 
motion  for  the  satisfaction  of  a  judgment 
a^inst  him,  or  whether  his  remedy  is  by 
bill  in  equity  or  other  appropriate  action. 


servants,  for  a  joint  trespass.  During  the 
pendency  of  the  notions,  but  before  the  trial  of 
4iny,  it  was  a^rectl  that  the  master  should  be 
answerable  for  the  wholo  trespass;  and  in  case 
a  verdict  were  found  against  him,  and  the  court 
fthould  decide  that  the  plaintiff  was  entitled  to 
<:oBts  in  the  other  suits,  theu  the  other  defend- 
ants were  to  pay  the  costs  of  their  respective 
suits.  A  verdict  was  rendered  against  the 
master,  on  which  judgment  was  entered  and 
execution  'ssued  and  satisfied.  The  court  held 
that  plaintiff  was  entitled  to  costs  in  each  of 
the  suits  by  virtue  of  the  agreement,  so  that 
the  case  is  not  as  strong  an  authority  as  it 
would  have  been  had  there  been  no  special 
agreement.  In  the  course  of  the  decision  the 
court  critlcl.»4os  Brown  v.  Wootton,  and  says 
that  it  was  clearly  introductory  of  a  new  rule ; 
and  many  cases  subw^quent  to  it  seem  to  disre- 
gard It  and  to  malie  the  satisfaction  against  one 
trespasser  the  test  of  the  plea,  and 
that,  as  there  was  a  judgment  and  execu- 
tion in  the  Kngliah  case,  bo  far  as  the 
opinion  of  the  court  goes  to  declare 
that  a  judgment  alone  constituted  a 
bar,  it  was  extra-judicial :  so,  therefore,  the 
-court  stated  that  It  was  Inclined  to  question 
the  extent  of  ihe  decision  In  Brown  v.  Wootton, 
and  "to  hold  that  a  recovery  against  one  joint 
trespasser  is  not  alone  a  bar  to  a  suit  against 
another.  There  must  at  least  be  an  execution 
thereon,  .  .  .  and  that,  perhaps,  may  be 
-deemed  an  election  by  the  plaintiff  de  mellori- 
hus  damnis,  and  sufficient  to  conclude  him." 
In  another  place,  the  court  states :  "The 
more  rational  rule  appears  to  be.  that  where 
you  elect  to  bring  separate  actions  for  a  joint 
trespas-s,  you  may  have  separate  recoveries, 
and  but  one  satisfaction ;  and  that  the 
plaintiff  may  elect  dv  tnelioribun  datnnis 
and  Issue  his  execution  accordingly :  and  that 
where  he  has  made  this  election  he  is  con- 
cluded by  it :  and  that  if  ho  should  afterwards 
proceed  against  the  other  defendants  they 
should  be  relieved  on  payment  of  their  costs.*' 

Thomas  v.  Rumsey,  0  Johns.  26,  holds  that 
the  recovery  and  satisfaction  of  judgment  in 
an  action  brought  against  one  of  two  partners 
for  the  publication  of  a  libel  is  a  bar  to  a  sub- 
sequent action  against  the  other  partner  for 
the  identical  libel. 

Where  the  Injured  party,  having  entered 
judgment  against  two  joint  tort  feasors  In 
separate  actions.  Issued  executions  against 
hotb,  and  received  the  damages  from  one,  it 
was  held,  in  Knlckerbacker  v.  Colver,  8  Cow. 
Ill,  that  such  act  must  be  considered  a  satis- 
faction as  to  both,  except  as  to  cost.s. 
o8  L.  R.  A. 


The  discharge  by  the  plaintiff  of  a  defend- 
ant from  imprisonment  on  an  execution  Issued 
against  htm  is  a  satisfaction  and  a  discharge  of 
another  judgment  against  a  co- tort-feasor  for 
the  same  trespass.  Kasson  v.  People  em  rel. 
Kease,  44  Barb.  347. 

In  a  joint  action  against  two  tort  feasors  for 
the  publication  of  a  libel,  in  Breslln  v.  Peck. 
:{8  Hun,  G28,  plaintiff  recovered  a  judgment 
against  each  of  a  different  amount,  whereupon 
execution  was  levied  against  each  and  tli<» 
smaller  judgment  was  paid.  Upon  a  motion  of 
the  other  tort  feasors  to  have  the  judgment 
against  him  satisfied  of  record,  the  court  held 
that  the  satisfaction  of  the  smaller  judgment 
released  and  discharged  the  other  also,  except 
as  to  sheriff's  fees  and  poundage.  If  be  were  en- 
titled to  any. 

Posthoff  V.  Bauendahl,  4.3  Ilun,  570.  recofr- 
nlzes  the  rule  that  the  party  injured  may  ob- 
tain judgment  for  his  whole  damage  against 
each  of  the  Joint  tort  feasors,  b,ut  that  the  sat- 
isfaction of  a  judgment  obtained  against  any 
one  of  the  trespassers  is  a  bar  to  any  further 
procednre  In  any  of  the  other  actlona 

All  who,  by  sales,  of  liquor,  had  contributed 
to  produce  the  same  Intoxication  from  which 
an  injury  resulted,  were  held  in  Comstock  v. 
Hopkins.  61  Hun,  189,  15  N.  Y.  Supp.  908.  to 
be  within  the  common-law  principle  which  pre- 
scribes that  satisfaction  as  to  one  joint  wrong- 
doer is  satisfaction  as  to  all,  for  the  reason 
that  there  can  be  no  apportionment  of  responsi- 
bility between  them  ;  although  the  court  states 
that  they  cannot  be  said  to  be  joint  wrongdoers 
for  their  act  in  selling  liquor  Is  legal.  It  ap- 
pearing that  plaintiff  had  brought  another  ac- 
tion against  another  person  for  the  same  In- 
jury and  had  received  satisfaction,  the  present 
action  was  held  barred. 

Union  Associated  Press  v.  Press  Pub.  Co.  24 
Misc.  610.  r>4  N.  Y.  Supp.  183,  holds  that  In  an 
action  of  libel  against  joint  tort  feasors  the 
recovery  of  a  judgment  against  one  and  pay- 
ment thereof  is  a  bar  to  an  action  against  an- 
other for  the  same  libel. 

In  Union  Associated  Press  v.  Heath,  49  A  pp. 
Div.  247,  63  N.  Y.  Supp.  06,  It  was  held  that 
the  satisfaction  of  a  judgment  In  an  action 
for  libel  brought  by  plaintiff  against  one  tort 
feasor  Is  not  a  satisfaction  of  a  cause  of  ac- 
tion to  recover  for  an  independent  publication 
of  the  libel  by  another.  But  to  this  decision 
there  is  a  dissenting  opinion,  concurred  In  by 
two  judges,  holding  that  one  who  sends  a  libel 
to  another  with  the  knowledge  and  for  the  pur- 
pose of  its  publication  by  the  latter  Is  a  joint 
tort  feasor  with  the  publisher,  and  the  recovery 
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.  .  .  The  plaintiff  in  the  case  at  bar  has, 
■according  to  the  finding  of  the  district 
court,  sa.tisfied  the  judgment  by  a  return 
of  the  property  replevied.  True,  it  may  be 
inferred  from  the  record  that  the  defendant, 
for  reasons  not  disclosed,  refused  to  receive 
the  property  when  returned  in  obedience  to 
the  judgment  in  his  favor;  but  that  fact 
cannot,  m  view  of  the  finding  of  the  district 
court,  be  regarded  as  material.  The  ques- 
tion is  not  whether  the  defendant  in  a  re- 
plevin suit  may,  upon  any  conceivable  state 
of  facts,  refuse  to  a/ccept  the  property  in  dis- 
pute when  tendered  pursuant  to  an  alterna- 
tive judgment  in  his  favor,  .  .  .  but 
whether,  upon  the  facts  of  the  case  before 
us,  the  return  of  the  property  operated  to 
discharge  the  alternative  judgment."  It 
:>cems  that  upon  the  trial  of  this  case  judg- 
ment was  rendered  in  favor  of  the  defendant 


for  the  value  of  the  goods  taken  under  the 
writ,  and  upon  appe5  by  the  plaintiff  the 
su]>reme  court  reversed  tne  judgment  be- 
cause it  was  not  in  the  alternative,  and  di- 
rected an  alternative  judgment  to  be  ren- 
dered. Upon  the  rendition  of  the  judgment, 
plaintiff  made  a  sufficient  tender  of  the 
property.  In  the  case  we  have  before  us, 
the  defendant  retained  the  property  until 
after  the  determination  of  the  case  in  the 
court  of  appeals, — nearly  four  years;  and, 
moreover,  the  suit  is  not  against  the  defend- 
ant in  the  replevin  suit,  but  against  an- 
other person, — a  joint  trespasser.  In  an  ex- 
haustive opinion  by  Justice  Miller,  reported 
in  3  Wall.  1,  18  L.  ed.  129,  the  United  States 
Supreme  Court  held  ( 1 )  that  the  defendant, 
by  giving  a  bond  of  indemnity  to  the  sher- 
iff, thereby  became  liable  as  joint  trespasser 
with  him  under  the  attachment;    (2)    that 


of  Judgment  against  tbe  former,  and  satisfac- 
tion by  him,  are  a  bar  to  an  action  a^ainnt  the 
latter  for  the  same  wrong. 

In  Atlantic  Dock  Co.  v.  New  Yorlc,  53  N.  Y. 
ii-i.  It  Is  stated  that  the  recovery  of  a  judg- 
ment does,  indeed,  merge  or  extlnguisli  the 
(ause  of  action  as  against  the  party  sued,  but 
it  is  the  cause  of  action  against  that  party 
<»nly,  as  a  Judgment  in  favor  of  one  cotres- 
{lasscr  may  not  be  used  by  another  cotrespass- 
<T,  not  a  jparty  to  It.  by  way*  of  estoppel.  But 
the  court'  held  that  the  recovery  of  a  judg- 
ment against  one  not  liable  for  the  wrong,  al- 
though satisfied,  is  no  har  to  a  subsequent  ac- 
tion against  another,  who  Is  liable.  "A  wrong 
done  to  one  will  not  extinguish  a  right  against 
another." 

Where,  after  a  recovery  and  satisfaction 
against  a  Joint  tort  feasor  for  an  Injury,  plain- 
tiff sues  two  others  for  the  same  Injury,  and 
also  In  the  same  action  for  another  injury  for 
which  the  two  are  liable,  and  recovers  judg- 
ment, the  satisfaction  in  the  first  action  dis- 
charges the  second  Judgment  only  to  the  ex- 
tent for  which  all  three  are  jointly  liable. 
Woods  V.  Pangburn,  75  N.  Y.  498. 

A  surety  paid  nearly  the  full  amount  of  a 
judgment  against  his  principal  (a  joint  tort 
feasor),  at  the  same  time  agreeing  that  such 
payment  should  not  affect  the  right  of  plain- 
tiff to  collect  all  his  Judgments  against  the 
other  parties,  and  was  released  from  the  judg- 
ment against  him.  The  court  held  that  upon 
payment  of  an  amount  which,  with  that  paid 
by  the  surety,  would  satisfy  the  damages  in  one 
and  the  costs  in  all  the  actions,  the  judgments 
against  the  other  Joint  tort  feasors  would  he 
<IIacharged.  Lord  v.  Tiffany.  98  N.  Y.  412.  50 
Am.  Rep.  689. 
Ohio. 

In  the  oft-cited  case  of  Wright  v.  hathrop,  2 
Ohio.  33.  15  Am.  Dec.  529,  the  court.  In  its 
decision,  upholds  the  American  rule  in  the  fol- 
lowing language:  "When  the  authorities  pre- 
sent so  much  uncertainty  and  contradiction  on 
the  subject,  the  court  feel  themselves  at  liberty 
to  adopt  that  rule  which  to  them  appears  most 
consonant  with  reason  and  justice.  And  the 
rule  which  appears  the  more  rational  to  the 
<'onrt,  and  in  accordance  with  the  general 
principles  of  law  applicable  to  the  action  of 
trespass,  is,  that  the  plaintiff  may  elect  to 
bring  separate  actions  for  a  Joint  trespass,  and 
may  have  separate  verdicts  and  judgments,  but 
that  he  can  have  but  one  satisfaction.  This 
will  preserve  to  tbe  plaintiff  the  right,  which 
all  the  authorities  admit  be  has,  to  bring  a 
Joint  suit  against  all  or  a  several  suit  against 
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I  each  joint   trespasser,  and  also  secure  to  him 

j  his  election    Uv    mclioribus    damnis.'^     But    the 

I  force  ot   this  decision   is  somewhat  diminished 

by  a  statement  of  the  reporter  In  the  prefac<- 

'  to  the  Volume  in  which   this  case  is  reported. 

that  he  was  authorized  to  say  that  "the  court, 

upon  further  reflection,  are  not  satislied  with 

the  opinion." 

PeimMylvaitfa. 

One    who    was    unlawfully    evicted    from    a 

street   car  and   arrested,  after  bringing  action 

ngalnst     the     streot-car     company,     recovering 

judgment  and  obtaiuing  satisfaction,  attempted 

^  to  recover  damages  for  the  illegal  arrest,  but 

I  it  was  held  that  the  eviction,  arrest,  and  con- 

I  linement    constituted    one    trespass    for    which 

I  the    company    ond    i>olice    officer    were    liable 

!  jointly,   and   therefore   plaintiff  could   not  col- 

I  lect  a  judgment  against  both.     Dlcken  v.  Bal- 

bach,  9  Pa.  Dist.  K.  449. 
I  SontU   enroll n,a. 

In  Hawkins  v.  Hatton.  1  Nott  &  M'C.  318,  9 
Am.  Dec.  700,  the  court  states  that  if  plaintiff 
elects,  as  he  may,  to  proceed  to  the  satisfaction 
of  any  one  of  the  judgments,  the  court  will,  on 
the  payment  of  costs  in  the  other  cases,  order 
satisfaction  to  be  entered  on  all  the  judgments: 
and  if  the  satisfaction  Is  made  pending  any  of 
the  actions  the  court  will,  on  the  payment  of 
losts,  stay  further  proceedings  in  them. 

A  very  similar  decision  is  Park  v.  Hopkins,  2 
Bail.  L.  41],  holding  that  the  party  injured 
may  bring  separate  actions  against  each  of  the 
joint  wrongdoers,  but  a  recovery  against,  and 
satisfaction  of  the  damages  by,  one.  will,  upon 
the  payment  of  the  costs  In  the  other  actions, 
bar  further  recovery  in  them. 

In  Smith  V.  Singleton.  2  McMull.  L.  185,  39 
Am.  Dec.  122.  which  was  an  action  for  tres- 
pass on  the  person,  it  appeared  that  plaintiff 
I  had  previously  recovered  a  Judgment  for  the 
I  Kame  assault  and  battery,  which  had  been 
j  fully  satisfied.  The  court  held  that  such  re- 
v'overy  was  a  bar  to  an  action  for  the  same  In- 
jury brought  against  another.  It  was  asked, 
under  the  decision  in  White  v.  M'Neily,  1  Bay. 
11  (which  held  that  a  jury,  in  a  joint  action 
of  trespass,  might  sever  and  apportion  the 
damages  according  to  the  degree  and  nature  of 
the  offense  committed  by  each  defendant).  If  a 
recovery  and  satisfaction  against  one  of  sever- 
al joint  trespassers  be  a  bar  to  a  recovery 
against  the  others,  why  would  not  the  pay- 
ment of  the  damages  found  against  any  one  of 
the  defendants  in  a  joint  action  bar  the  collec- 
tion of  the  damages  found  against  the  others? 
But  the  court  stated  that  in  several  actions 
the  law  supposes  the  jury  to  find,  against  each 
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nothing  short  of  satisfaction,  or  its  equiva- 
lent, can  make  a  good  plea  of  former  judg- 
ment in  trespass,  offered  as  a  bar  in  an  ac- 
tion against  another  joint  trespasser,  who 
was  not  a  party  to  the  first  judgment;  (3) 
that  the  judgment  a^nst  the  sheriff  as  a 
tresj)asser  is  conclusive  a^nst  those  who 
furnished  the  bond  indemnifying  the  sheriff 
in  attachment  proceedings.  Love  joy  v. 
Murray,  3  Wall.  1,  18  L.  ed.  129.  In  the 
case  cited,  Lovejoy  &  Oo.  executed  a  bond 
indemnifying  the  sheriff,  who  then  proceed- 
ed to  sell  the  attached  property.  Murray 
then  sued  the  sheriff.  The  suit  against  the 
sheriff  wa;9  defended  by  counsel  paid  by 
Lovejoy  &  Co.  Murray  recovered  judgment 
against  the  sheriff  for  about  $6,000.  There 
was  paid  thereon  the  sum  of  about  $800. 
Suit  was  then  brought  by  Murray  against 
Lovejoy  &  Co.,  and  the  plaintiffs  recovered 

one,  the  entire  damages  sustained  by  the  plaln- 
rifT,  and  therefore  satisfaction  In  one  is  satis- 
faction in  all,  but  In  a  Joint  action,  when  the 
damages  are  apportioned  the  aggregate  of  all 
the  damages  found  is  the  damage  of  the  plain- 
tiff, and  hence  satisfaction  by  one  of  his  part 
Is  not  satisfaction  for  all,  and  of  the  whole. 
Tennemiee. 

It  is  said  in  Witcher  v.  Oldham,  4  Sneed, 
220,  that  in  case  of  Joint  liability  either  for 
torts  or  by  conti*act  there  can  be  but  one  sat- 
isfaction, although  there  may  be  several  suits 
and  Judgments. 

In  Prison  v.  Dougherty,  3  Baxt.  93,  the  doc- 
trine is  laid  down  as  follows :  That  plaintiff 
may  have  several  judgments,  but  only  one  sat- 
isfaction :  and  so,  after  separate  judgments 
against  the  several  trespassers,  he  may  elect 
to  have  execution  on  the  largest  Judgment,  or 
against  the  most  solvent  defendant,  and  this 
election  precludes  his  right  of  action  against 
any  other  trespasser,  or  his  right  to  resort  to 
any  other  Judgment,  provided  he  has  full  and 
actual  satisfaction  out  of  the  Judgment  so 
elected :  but  if  the  Judgment  so  elected  is 
worthless,  or  upon  execution  yields  only  par- 
tial satisfaction,  plaintiff  has  estopped  himself 
from  claiming  any  larger  amount  from  any  co- 
trespasser  than  the  amount  of  the  Judgment 
so  elected ;  and  If  be  obtains  only  partial  sat- 
isfaction out  of  a  Judgment  so  elected,  then.  In 
a  new  trial,  the  amount  of  his  damages  as 
against  a  cotrespasser  must  not  be  greater 
than  the  amount  of  such  unsatisfied  balance. 
And  that  to  this  extent,  alone,  does  the  plain- 
tiff bind  himself  by  his  election, — as  to  the 
amount  of  his  satisfaction. 

Brown  v.  Kencheloe,  3  Coldw.  192,  holds  that 
a  satisfaction  of  damages  from  one,  in  a  Joint 
action  against  tort  feasors,  must  operate  as  a 
discharge  to  all,  whether  the  parties  designed 
It  or  not. 
Tl^eiit  Ylrgrlnla. 

In  Bloss  V.  Plymale,  3  W.  Va.  393,  100  Am. 
Dec.  752,  it  Is  held  that  plaintiff  may  sue  all 
or  either  of  the  Joint  tort  feasors  although  he 
is  entitled  to  but  one  full  satisfaction,  and 
must  choose  de  melioribua  damnis;  but  if  the 
damages  are  satisfied  only  In  part  by  payment 
or  compromise,  he  may  still  proceed  against 
those  who  remain  In  the  record,  although  the 
Jury  must  dedact  in  their  finding  whatever  sum 
he  has  already  received  on  account  of  the  al- 
leged wrong. 
IVlHConNtn. 

The  court  says,  in  Sherman  v.  Brett,  7  Wis. 
189,  that  the  rule  of  law  is  very  clear  that 
there  can  be  but  one  satisfaction,  in  the  case 
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judgment  for  the  amount  recovered  against- 
the  sheriff,  less  the  amount  paid.  Many  au- 
thorities are  reviewed  by  Justice  ^ller^ 
and  the  law  as  announced  by  him  is  un- 
doubtedly the  prevailing  rule  in  America. 
Applying  it  to  the  cajse  at  bar,  the  decision 
is  authority  for  holding,  as  we  do,  ( 1 )  that 
the  Wood  worths,  by  giving  a  bond  of  indem- 
nity to  the  sheriff,  became  liable  with  him, 
as  joint  trespassers,  for  the  wrongful  seizure- 
of  the  goods  of  Julia  F.  Gorsline;  (2)  that 
the  mere  judgment  against  the  sheriff  is  not 
a  bar  to  the  action  against  the  Wood  worths ; 
(3)  that  the  judgment  against  Uie  sheriff 
is  conclusive  against  the  Woodworths. 

But  the  appellant,  admitting,  as  he  does, 
the  correctness  of  the  opinion  cited,  insists 
that,  if  the  Woodworths  were  bound  by  the- 
suit  against  the  sheriff,  Mrs.  Gorsline  was 
also   bounds  and  that  the  judgment  in  re- 

I  of  separate  Judgments  against  several  persons 
I  liable  for  the  same  cause  of  action,  but  all  of 
;  the  Judgment  debtors  are  liable  up  to  the  point 
!  of  satisfaction,  and  to  reasonable  costs. 

This  last  case  is  cited  In  Barth  v.  Loeffel- 
I  holtz,  108  Wis.  5C2,  84  N.  W.  846,  In  which 
the  difference  between  merger  and  election  of 
I  remedies  is  pointed  out,  and  also,  in  the  course 
of  the  decision,  the  court  says :  "Where  com- 
plete identity  of.  parties  does  not  exist,  and 
inclusion  in  some  form  of  the  entire  damage  in 
the  first  action,  but  there  are  consistent  rights- 
with  appropriate  remedies,  each  covering  a  part 
or  all  of  the  subject  of  the  wrong,  the  pos- 
sessor thereof  is  absolutely  entitled  to  Judicial 
machinery  to  enforce  them  all  up  to  the  point 
of  a  single  and  complete  satisfaction,  when  all 
run  into  one,  and  are  extinguished  by  such  sat- 
isfaction." 
Feclcrtil  decisfona. 

Murray  v.  Lovejoy  (1863)  2  Cliff.  191,  Fed. 
Cas.    No.    9,963,    was    an    action    of    trespass- 
against  parties  who  directed  a  wrongful   levy. 
]  The   evidence   showed   that  previously  a  Judg- 
ment  had   been   rendered   against      the   sheriff 
who    made    the    levy,    and    partially    satisfied. 
The  court  states  that  the  great  weight  of  au- 
thority In  the  United  States  is  on  the  side  of 
the  theory   that   nothing  short   of  satisfaction 
transfers  the  title  in  on  action  of  trespass  or 
trover  for  goods,  and  therefore  that  it  follows 
that  the  recovery  of  Judgment  merely  against 
one  of  several  tort  feasors  is  no  bar  to  an  ac- 
tion   Against    another   for   the   same   trespass; 
'  and  as  to  part  satisfaction.  It  was  held  that  be- 
,  fore  suit  it  would  not  be  a  full  defense,  and 
j  after  Judgment    it   cannot   have  any   other   or 
greater    effect.     The    decision    arrived   at    was 
I  that  nothing  short  of  full  satisfaction  from  one- 
j  trespasser  is  an  answer  to  a  suit  against  a  co- 
trespasser.     The  facts  being  agreed  upon  In  a 
*  case  stated,  the  court  gave  Judgment  for  platn- 
I  tiff   for  the  amount   of  the  Judgment  against 

the  sheriff  less  the  amount  paid  by  him. 
I      In  lovejoy  v.  Murray   (1865)   3  Wall.  1,   18 
I  L.  ed.  129,  the  leading  case  upon  this  subject 
in  America,   there   was  part  satisfaction  of  a 
I  Judgment    previously    recovered    against   a    co- 
I  tort-feasor,  but  the  court  decided  that  notlilng- 
short  of  full  satisfaction  can  make  good  a  plea 
of  former  Judgment   In   trespass,   offered  as  a 
bar   In   an   action   against   another  Joint   tres- 
passer who  was  not  party  to  the  first  Judgment. 
This  case  will  be  found  more  fully  set  out  su- 
pra, II.,  b. 

A  decree  in  favor  of  the  patentee,  upon  a  bill 
In  equity  against  one  person  for  making  an<f 
selling  a  patented  machine  is  not  a  bar  to  » 
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plevin,  followed  as  it  was  by  a  tender  of  the 
goods,  settled  the  controversy.  We  cannot 
■a^ee  with  counsel.  The  Woodworths  were 
not  parties  to  the  replevin  suit  An  execu- 
tion could  not  have  been  issued  against 
their  property.  By  voluntarily  indemnify- 
ing the  sheriff  and  defending  the  suit 
against  him,  they  did  not  deprive  the  plain- 
tiff of  the  right  to  sue  them  as  trespassers. 
She  elected  to  sue  the  sheriff  upon  his  sepa- 
rate liability,  and  the  recovery  of  judgment 
against  the  sheriff  is  no  bar  to  the  action 
against  the  Woodworths;  and  unless  the 
tender  pleaded  is  equivalent  to  a  satisfac- 
tion of  the  judgment,  or  the  actions  brought 
by  the  plaintiff  are  inconsistent,  the  demur- 
rer was  properly  sustained.  The  replevin 
suit  was  b^un  in  December,  1894.  On 
March  15,  1898,  the  tender  was  made.  Dur- 
ing all  of  this  time,  except  a  month  or  two, 

subsequent  suit  by  the  patentee  against  an- 
other person  for  afterwards  using  the  same 
machine  within  the  term  of  the  patent,  unless 
the  actual  damages  have  been  paid,  when  it 
would  be,  upon  the  theory  that  the  plaintiff 
has  been  deprived  of  the  same  property  by 
the  acts  of  two  wrongdoers,  and  has  received 
full  compensation  from  one  of  them ;  but  a 
Judgment  for  nominal  damages  against  one 
wrongdoer  does  not  bar  a  suit  against  another 
for  a  continuance  of  the  wrong.  Birdsell  v. 
Rhaliol,  112  U.  S.  485,  28  L.  ed.  768,  5  Sup. 
Ct.  Rep.  244. 

The  rule  is  recognized  in  The  Beaconsfleld, 
158  U.  S.  303,  39  L.  ed.  993,  15  Sup.  Ct.  Rep. 
860,  that  a  person  who  has  suffered  injury  by 
the  joint  action  of  two  or  more  wrongdoers 
may  h.^ve  his  remedy  against  all  or  either,  sub- 
ject, however,  to  the  condition  that  satisfac- 
tion once  obtained  is  a  bar  to  any  further  pro- 
<'eedlng. 

In  Imane  v.  Goodail,  Fed.  Cas.  No.  4,105,  it 
is  remarked  that  if  a  judgment  has  been  satis- 
fied, and  the  Injured  party  has  received  what 
a  Jury  has  awarded  to  be  a  full  indemnity  for 
the  tort,  it  is  obvious  tbat  he  should  not  be 
permitted  any  further  compensation  from  the 
other  joint  trespassers. 

In  American  Bell  Teleph.  Co.  v.  Albright,  32 
Fed.  287,  the  party  injured  obtained  a  judg- 
ment against  one  of  the  tort  feasors  for  $1 
damages  and  nearly  $300  costs.  The  judg- 
ment debtor  sent  the  plaintiff's  attorney  $1  in 
settlement  of  the  damages,  by  registered  letter, 
whereupon  it  was  claimed  that  a  subsequent 
action  against  a  Joint  tort  feasor  was  barred 
by  the  prior  recovery  and  satisfaction.  But 
the  court  held  that  there  was  not  sufficient 
proof  of  satisfaction  to  create  an  estoppel  un- 
der the  American  rule,  and,  if  the  evidence  In 
regard  to  it  was  competent  at  all,  it  should 
have  been  clearly  proved  that  the  attorney  re- 
ceived the  dollar  in  full  satisfaction  of  the 
damages.  Further,  the  court  said  that  it  was 
questionable  whether  a  judgment  taken  for 
mere  nominal  damages,  upon  a  distinct  waiver 
of  actual  damages,  would  be  regarded  as  a  full 
Hatlsfaction  for  the  tort,  sufficient  to  bar  a  re- 
<-overy  against  a  joint  wrongdoer. 

Although  money  was  stated  to  be  paid  by  two 
joint  tort  feasors,  merely  on  account  of  costs, 
expenses,  and  counsel  fees  in  an  action  brought 
against  them,  and  not  In  satisfaction  or  pay- 
ment of  the  cause  of  action,  nevertheless,  where 
the  Judgment  was  vacated,  and  suit  against 
the  two  dismissed,  and  such  sum  of  money 
paid  was  a  large  amount,  it  was  held,  in  Shain- 
wald  V.  Lewis,  46  Fed.  839,  to  be  part  satlsfac- 
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when  they  were  in  the  hands  of  the  sheriff, 
the  goods  have  been  in  the  possession  of  the 
defendant.     Whatever  the  rule  may  be  in 
cases  where  there  is  only  one  trespasser,  or 
in   cases   where  the  defendant  tenders  the 
goods  in  response  to  a  demand  or  in  compli- 
ance with  the  terms  of  a  judgment,  we  are 
satisfied  that  the  plaintiff  in  a  replevin  suit 
is  not  bound  to  accept  a  tender  of  the  goods 
at  the  termination  of  long  litigation,  in  sat- 
isfaction of  his  judgment,  in  cases  where  he 
has  the  right  to  bring  other  suits  against 
other    trespassers.     The   case   of   BUmn   v. 
Crocheron,  20  Ala.   320,  and  cited   by  Mr. 
Justice  Miller  in  the  case  of  Lovejoy  v.  Mw- 
I  ray,  3  Wall.  1,  18  L.  ed.  129,  held  that,  when 
j  two  persons  jointly  commit  a  trespass,  the 
I  injured   parly  may  sue  them  severally,  yet 
I  he  can  have  but  one  satisfaction,  and,  when 
'  separate  judgments  are  recovered,  he  must 

!  tlon  of  the  tort  committed  by  all  the  consplr- 
I  ators,  and  that  the  amount  so  paid  must  be  de- 
ducted from  a  judgment  recovered  against  the 
!  others. 

'      And    the    court    states,    in    Albright    v.    Mc- 

I  Tlghc,    49    Fed.    817,    the    party    injured    may 

bring  several  actions  against  persons  engaged 

I  in  the  same  wrongdoing,  and  may  obtain  sev- 

I  eral  judgments  for  different  amounts,  but  his 

'  acceptance   of   satisfaction  of  any   one  of  the 

i  judgments    will    operate   as   a    satisfaction    of 

them  all,  except  as  to  the  costs. 

I      Also,    in    Jennings    v.    Dolan,    29    Fed.    861, 

again  referred  to  nupra,  II.,  b,  the  court  states 

;  that  there  may  be  several  Judgments,  but  only 

i  one  satisfaction. 


V.  Proceedings   before   entry   of   judgment. 

In  the  early  case  of  Rawlinson  v.  Oriett 
(1689)  Carth.  96,  which  was  an  action  of  tres- 
pass against  two,  it  was  pleaded  that  plaintiff 
had  another  action  pending  for  the  same  tres- 
pass against  one  of  the  defendant's  alone.  It 
was  argued  that  such  a  plea,  if  good  at  all,  was 
good  only  in  favor  of  the  one  against  whom  the 
other  action  was  pending,  and  not  against 
both ;  but  the  majority  of  the  Judges  agreed 
that  it  was  a  good  bar  as  to  both  defendants. 

Lord  Ellenborough,  In  Boyce  v.  Douglas 
(1807)  1  Campb.  60'  an  action  of  trespass, 
thought  that  defendant  might  have  pleaded  in 
abatement  the  pendency  of  another  suit  for 
the  same  trespass  against  another  person. 

But  In  Henry  v.  Goldney  (1846)  15  Mees.  & 
W.  498,  4  Dowl.  &  L.  6,  15  L.  J.  Exch.  N.  S. 
20S,  10  Jur.  439,  a  case  not  in  point  on  the 
point  under  discussion  only,  the  court  says  in 
respect  to  this  statement  of  Lord  Ellenborough 
that  It  was  a  mere  casual  remark,  not  called 
for,  and  not  amounting  to  a  decision,  and  that 
no  reliance  ought  to  be  placed  on  it. 

The  case  of  Adams  v.  Ham  (1849^ 
r.  U.  C.  Q.  B.  293,  relying  on  Brown 
v.  Wootton,  holds  that  a  verdict  or 
award,  specifying  the  amount  of  damages 
against  one  of  two  joint  trespassers,  Is  in  It- 
self a  bar,  whether  paid  or  not,  to  any  action 
against  the  other,  and  has  the  same  effect  as  a 
satisfaction  by  him  would  have  had  in  preclud- 
ing any  action  against  his  cotrespasser.  It  is 
not  improbable  that  the  court  here  was  decid- 
ing in  reference  to  a  Judgment. 

In  the  United  States  such  a  doctrine  as  is 
laid  down  in  the  last  case  would  be  disregarded 
as  not  consistent  with  the  broader  American 
rule. 

In  Ewing  V.  Ford,  1  A.  K.  Marsh.  457,  the 
court,  while  not  deciding  that  a  judgment  is  a 
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elect  on  which  recovery  he  will  seek  it.  A 
plea  setting  forth  a  former  recovery  against 
a  cotrespasser^  and  a  voluntary  payment  of 
the  damages  and  costs  to  the  clerk  in  open 
court  by  the  defendant  to  that  judgment, 
without  averring  that  the  plaintiff  accepted 
such  payment  in  satisfaction  of  his  recov- 
ery, is  bad  on  demurrer.  Upon  this  author- 
ity, therefore,  it  would  seem  that,  until  the 
plaintiff  accepts  satisfaction  of  a  judgment 
which  she  has  obtained  against  the  sheriff 
for  the  possession  of  the  soods,  a  mere  ten- 
der of  satisfaction  is  no  bar  to  this  action 
in  tiover.  If,  then,  the  action  brought 
against  the  sheriff  and  the  action  we  now 
have  before  us  are  not  inconsistent,  the 
plaintiff  has  the  right  to  determine  for  her- 
Hclf  which  judgment  she  will  satisfy. 
SJieldon  v.  Kibhe,  3  Conn.  214,  8  Am.  Dec. 
17C;  Aticater  v.  Tupper,  45  Conn.  144,  29 
Am.  Rep.  674.  It  is  said  in  Russell  v.  Mc- 
Call,  141  N.  Y.  437,  36  N.  E.  498,  that 
''when,  subsequent  to  the  first  action,  the 
plaintiff  commences  one  against  all  of  the 
wrongdoers,  he  has  not  lost  the  right  to 
maintain  it  by  reason  of  an  election  to  waive 
such  a  remedy,  but  .  .  .  has  lost  it  in 
their  case  only  for  the  reason  that  he  has  no 
right  to  vex  them  twice  for  the  same  cause 
of  action,"  We  are  of  the  opinion  that  the 
action  of  replevin  we  have  under  consid- 
eration and  the  action  in  trover  now  be- 
fore us  are  not  inconsistent.  There  might 
be  an  inconsistency  between  the  actions  of  re- 
plevin and  trover,  but  in  this  case  there  was 
a  tortious  taking.  The  primary  object  of 
the  plaintiff  was  to  obtain  the  immediate 

bar,  anys  that  nothing?  short  of  a  Judgment 
will  bar:  that  the  mere  comnieucement  of  a 
siilt  against  one  joint  tort  feaKor  Ik  not  suf- 
ficient. 

Similarly,  It  Is  hold  In  Severy  v.  Nye.  r>8  Me. 
263,  that  the  mere  commencement  of  a  suit 
against  one  joint  tort  feasor,  which  may  be 
abandoned  at  any  moment,  will  not  constitute  a 
bar  to  another  action  against  a  co- tort-feasor. 

And  State  use  of  Bashe  v.  Boyce,  72  Md. 
140,  7  L.  U.  A.  272,  19  Atl.  366,  holds  that 
the  mere  pendency  of  an  action  which  has  not 
yet  even  ripened  into  a  judgment,  and  which 
may  never  do  so,  will  not  abate  a  subsequent 
suit  against  a  different  joint  tort  feasor  for  the 
9ame  trespass;. 

Stir.man  v.  Hurd,  10  Tex.  109.  while  not  a 
case  of  a  Joint  tort,  under  the  same  principle 
holds  that  merely  suing  the  master  of  a  vcbspI 
who  wrongfully  Hold  the  cargo,  but  not  pro- 
ceeding to  Judgment,  is  no  bar  to  suing  the 
purchaser  for  the  recovery  of  the  cargo  or  its 
value. 

In  Todd  V.  Old  Colony  &  V.  River  R.  Co.  3 
Allen.  18.  80  Am.  Dec.  40,  the  court  assumes, 
without  deciding,  that  a  judgment  for  a  per- 
sonal injury  against  one  of  two  Joint  tort  feas- 
ors would  be  a  bar  to  an  action  against  the 
other,  but  aays  that  even  so  the  i^endency  of 
an  action  against  one  would  not  operate  as  a 
bar  to  the  maintenance  of  a  separate  action 
against  the  other  by  the  party  Injured :  and 
therefore  holds  that  an  award  of  damages  upon 
which  Judgment  has  not  been  entered  has  no 
greater  effect  than  a  verdict  of  a  jury,  and  that 
It  operates  neither  as  a  satisfaction  nor  as  a 
Judgment.  The  fact  that  defendant  had  paid 
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possession  of  the  goods.    In  this  she  has 
failed  by  reason  of  the  action  of  the  defend- 
ant in  retaining  the  possession,  as  was  bis- 
right,  and  in  ordering  the  goods  sold.     She 
alleged  in  her  replevin  suit,  and  established,, 
that  she  was  entitled  to  the  immediate  pos- 
session of  the  goods,  and  that  they  were  un- 
lawfully   taken    and    wrongfully    detained. 
The  taking  was  a  conversion.     So  was  the- 
sale.     She  alleged  nothing  in  the  action  of 
trover  antagonistic  or  contrary  to  her  alle- 
gation in  the  replevin  action,  nor  were  the 
two  actions  based  upon  conflicting  theories. 
She   did    not    seek    vindictive    damages    ii> 
either   proceeding.     She  did  not  waive  the 
toiii  in  the  action  of  replevin.    In  fact,  her 
action  in  replevin  is  founded  upon  the  tort. 
In  her  suit  in  trover  she  founds  her  action 
upon  the  same  tort,  and  the  liability  of  the 
sheriff  and   VVoodworth  being  a   joint  and 
several  one,  and  the  several  actions  brought 
successively  against  them  not,  in  our  opin- 
ion, being  inconsistent,  we  think  she  had  the 
;  right  to  maintain  them. 
j      The   case   which    more   nearly   resembles 
,  this   than  any  other  we  have  examined  is 
j  that  of  Elliot  v.  Porter,  5  Dana,  299,  30  Am. 
'  Dec.  689.     The  facts   of   the  cajse  are  that 
,  Porter,  having  obtained  a  verdict  and  judg- 
ment against  Elliot  for  $600  for  the  conver- 
sion oi  12.}  barrels  of  salt,  appealed  to  the 
supreme,  court,  and  claimed  that  the  circuit 
court  erred  to  his  prejudice  in  refusing  to 
permit  him  to  road  a  certified  copy  of  the 
record  of  an  action  of  detinue  in  which  Por- 
■  ter  had  previou.sly  obtained  an  alternative 
I  judp^nieiit   -i^ainst  one   Jacob   Luce   for  the 

the  costs  of  the  n'foreuce  In  which  the  award 
I  was  grantwl,  wuk  held  to  be  Immaterial  as  ta 
;  its  elT'^ct  upon  a  subsequent  action  against  a 
j  joint  tnrt  feasor. 

,  Where  plaintiff  waived  the  tort  In  an  action 
of  trespas.s.  and  sued  part  of  the  trespassers 
upon  an  implied  contract  to  pay  the  value  of 
the  property  taken  by  them,  it  was  held  In 
Terry  v.  Munger.  121  N.  Y.  161.  8  L.  R.  A.  21G. 
'2A  X.  K.  27ii,  that  he  could  not  afterwards 
maintain  an  action  a^ninst  another  tort  feasor 
for  the  same  act,  which  In  the  other  suit  he 
had  treate<l  as  constituting  a  sale  of  the  prop- 
erty. As  this  decision  is  upon  the  ground  of 
election  of  remedies  by  the  plaintiff,  the  court 
stared  that  the  mere  commencement  of  an  ac- 
tion walvine:  the  tort  is  Just  as  conclusive  upon 
plaint ift'  us  the  rend«'ring  of  a  Judjnnent  would 
be. 

VI.  Summary. 

The  rule,  as  laid  down  In  England,  l8«  that 
a  Judgment  in  an  action  against  one  of  several 
Joint  tort  feasors  Is  a  bar  to  an  action  against 
the  others  for  the  same  cause,  although  such 
judjrment  remains  unsatisfied.  There  are  a  few 
s<'atterina:  cases  in  oonlUct,  but  the  series  con- 
sisting of  Krowu  V.  Wootton  (1G06)  Cro.  Jac. 
7:i.  Yolv.  1»8.  V.  Moore,  762 ;  King  v.  Hoare 
(1844)  l.-i  Mee.s.  &  W.  494.  2  l>owl.  &  L.  382, 
14  L.  J.  Kxch.  N.  S.  29 ;  Ruckland  v.  .Tohnson 
tlS.'»4)  15  C.  B.  145,  2  C.  L.  Hep.  784.  23  L.  J. 
C.  V.  N.  S.  204.  18  .Tur.  775 :  and  Brismead  v. 
Harrison  (1872)  L.  U.  7  0.  P.  547. 
41  L.  .T.  C.  I*.  N.  S.  190,  27  L.  T. 
X.     S      IK*.     20     Week.     Uep.     784, — must     h^ 
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tlie  first  instance  have  sued,  there  can  be  no 
consistent  reason  for  making  a  judgment  in 
detinue  a  bar  to  another  action  of  detinue 
or  trover  against  another  defendant  for  the 
same  cause  of  action,  or,  rather,  for  the  de- 
tention or  the  conversion  of  the  same  prop- 
erty from  the  same  owner.  Why,  in  such  a 
case,  should  a  mere  judgment  against  one 
exonerate  another?  He  cannot  plead  that 
the  plaintiff  has  been  satisfied ;  nor  that  his 
cause  of  action,  once  perfect  against  him- 
self, has  been  extinguished  by  a  judgment^ 
without  satisfaction,  against  another  per- 
son. Nor  could  he,  like  the  defendant  in 
the  judgment,  object  that  the  second  suit 
was  vexatious,  as  it  was  the  first  and  only 
one  against  himself." 

The  testimony  of  Rockwell  and  Charles, 
ceased    witnesses,    given    in    the    replevin 
was  properly  received.     "The  admissi- 
of  this  evidence  seems  to  turn  rather 
'•ight  to  cross-examine,  than  upon  the 
ominal  identity  of  all  the  parties; 
d,  though  the  two  triaU  were  not 
parties,  yet  if  the  second  trial 
ose  who  represent  tlie  parties 
oy  privity  in  blood,  in  law,  or  in 
the    evidence    is     admissible."       1 
.eenl.  Ev.  §   164.     The  record  shows  that 
the   testimony   of   these   witnesses    as   con- 
tained in  the  bill  of  exceptions  in  the  trial 
of   the   replevin   suit   was   read.     We  must 
presume   that   it   was   correctly   read,   and 
that   the   bill    of   exceptions    was    properly 
authenticatetl. 


^fsttle  the  law.  The  reason- 
-.tfse  cases  is  that  the  rendition 
^usnient  changes  the  damages,  which  be- 
.e  that  time  were  uncertain,  Into  certainty, 
and  so  takes  .nway  the  action  against  the  oth- 
*»r8.  Another  ground  seems  to  be  that  the  lia- 
bility of  tort  feaBors  for  a  tort  was  lield,  in 
file  two  earlier  cases  above  referi'ed  to,  to  be 
.iolnt  and  not  joint  and  several,  and  that,  while 
rhe  party  injured  might  elect  to  sue  one  or  all, 
after  such  election  he  was  concluded  and  could 
not  have  another  action  for  tlie  same  wrong. 
A  still  further  ground  applicable  in  trespass 
or  trover  for  goods  is  that  the  mere  rendering 
of  a  judgment  changes  the  property  of  the 
ffoods  to  the  defendant  by  relation  from  the 
rime  of  the  conversion,  and  for  that  reason 
(•lalntiff  cannot  have  another  af^tlon  to  recover 
what  Is  no  longer  his  own. 

This  rule  has  very  few  adherents  in  the 
^'nlted  States,  only  one  state,  Virginia,  being 
'ommitted  to  it.  while  Khode  Island  and  Peun- 
<ylvanla,  at  one  time  verging  on  it,  have  been 
brought  bacit  more  nearly  in  conformity  with 
:he  American  rule,  by  later  decisions. 

A  kind  of  compromise  between  the  ICngll»h 
'md  American  rules  is  the  doctrine  that  plain- 
flflf  may  have  separate  actions  and  recover 
judgments  against  each  of  the  joint  tort  feas- 
••»pg,  but  then,  after  having  the  privilege  of 
fleeting  de  melioribus  damnis,  his  taking  out 
••xecutlon  extinguishes  his  right  to  proceed 
iigainst  the  others,  although  he  failed  to  ob- 
tain satisfaction.  This  seems  to  be  a  conserva- 
tive attempt  to  break  away  from  the  English 
nile,  or  merely  a  stage  In  the  development  of 
the  modem  American  doctrine,  rather  than  an 
.'>8  !>.  R.  A. 


Independent  theory,  and  several  states  have 
overruled  early  decisions  to  this  effect,  Michi- 
gan and  Indiana,  however,  not  yet  having  en- 
tirely broken  away  from  it. 

The  American  rule,  sustained  by  the  great 
weight  of  authority,  is  that  nothing  short  of 
full  satisfaction  or  its  equivalent  can  make 
good  a  pk*a  of  former  judgment  in  tort,  of- 
fered as  a  bar  in  an  action  against  another 
joint  tort  feasor  who  was  not  a  party  to  the 
first   judgment. 

While  the  grounds  of  the  decisions  under  the 
Kngllsh  rule  seem  artiflcial  and  unsatisfactory, 
the  American  cases  offer  equitable  and  con- 
vincing rea.«»ons  for  their  course,  viz.:  The 
liability  of  tort  feasors  for  a  joint  tort  is  joint 
and  several.  The  Injured  party  has  the  right 
to  pursue  them  jointly  or  severally  at  his  elec- 
(i(»n.  and  recover  separate  judgments;  but,  the 
injury  being  single,  he  may  recover  but  one 
compensation.  Thert-foiv,  he  may  elect  fU' 
nulinrihuH  tlamniii  and  issue  his  execution  ac- 
cordingly, but  If  he  obtains  only  partial  satis 
faction  he  has  not  precluded  himself  from  pro- 
cetMiing  against  another  co-tort-feasor ;  his 
election  of  the  first  judgment  concluding  him 
only  as  to  the  amount  he  may  receive,  and 
whatever  has  been  paid  must  apply  pro  tanto 
npon  his  further  recovery.  From  this  rule  the 
decisions  hold,  as  a  necessary  sequence,  that  in 
joint  trespass  or  trover  for  goods  the  prop- 
erty In  the  goods  is  not  changed  by  a  judgment 
until  satisfaction  is  rei^elved. 

No  authorities  of  any  weight  contend  that 
any  proceedings  against  one  tort  feasor  are  a 
l>ar  to  recovering  against  a  co-tort-feasor,  un- 
til, at  least,  a  judgment  is  rendered.     M.  M.  M. 
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The  instruction  given  by  the  court  was 


correct.     "The  general  rule  of  damages  in 
actions  of  this  kind^  when  the  plaintiff  re- 
covers judgment  for  the  value  at  the  time  of    finned, 
the  takings  is  legal  interest  on  such  valua- 
tion from  the  date  of  the  taking  to  the  date        Rehearing  denied. 


of  trial."    Johnson  v.  Bailey,  17  Colo.  99, 


Pac.  81. 
For  the  reasons  given,  the  judgment  is  of- 
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The  holder  of  a  iiteainboat  ticket  can- 
not recover  damaveii  because  the  boat 
leaves  before  the  advertised  time  and  be- 
fore he  is  aboard,  if,  before  it  leaves,  the 
government  inspector  has  refused  to  permit 
any  more  persons  to  get  aboard  because  the 
number  permitted  by  Its  license  has  been 
reached. 

(May  20,  1902.) 

EXCEPTIONS  by  plaintiff  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  alleged  wrongful  re- 
fusal by  defendant  to  provide  him  with 
passage  on  one  of  its  boats  in  accordance 
with  the  terms  of  a  ticket  held  by  him, 
which  resulted  in  a  verdict  in  defendant's 
favor.   •  Overruled. 

The  facts  are  stated  in  the  opinion. 

Mr.  Norman  F.  Hesseltine,  for  plain- 
tiff: 

A  tort  being  determined,  the  right  to  re- 
<-over  under  the  statute  is  clear. 

If  the  defendant  corporation  wilfully, 
negligently,  and  with  no  good  excuse  in- 
duced people  to  go  down  to  Salem  Willows 
on  Simday,  and  went  off  and  left  them,  it  is 
a  tort  for  which  those  persons  can  recover. 
It  is  not  a  mere  breach  of  contract ;  it  is  the 
element  of  tort  that  appears,  and  the  con- 
tract, if  any,  is  out  of  view. 

Cooley,  Torts,  p.  2;  Hale,  Torts,  p.  4;  1 
Hilliard,  Torts,  4th  ed.  §  3. 

The  defendant  corporation,  being  a  com- 
mon carrier,  owed  a  public  duty,  and  neg- 
lect of  that  duty  is  a  tort. 

Heim  v.  M'Caughan,  32  Miss.  17,  86  Am. 
Dec.  588. 

The  duty  of  the  defendant  corporation, 
being  of  a  public  nature,  was  not  one  which 
arose  out. of  any  special  contract  with  the 
plaintiff.  Whenever  the  action  in  cases  of 
this  kind  is  against  a  common  carrier  the 
courts  are  inclined  to  consider  it  in  tort, 
imless  a  special  contract  is  very  clearly 
shown  in  the  declaration. 


Note. — As  to  liability  to  passenger  for  de- 
fault or  delay  in  running  railroad  train,  see, 
in  this  series,  Hansley  v.  Jamesville  &  W.  R. 
Co.  (N.  C.)  32  L.  R.  A.  543,  and  note. 

As    to     liability   of    steamship     company   to 
passenger    for    failure    to    complete    trip,    see 
Smith   V.   North   American  Transp.   &  Trading 
Co.   (Wash.)   44  L.  R.  A.  667. 
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Jleirn  v.  M'Caughan,  32  Miss.  16,  66  Am. 
Dec.  592;  Collyer,  Partnership,  §§  735,  736, 
738;  Ansell  v.  Waterhouse,  6  Maule  &  S. 
385 ;  Pozzi  v.  Shipton,  8  Ad.  &  El.  963. 

This  may  be  regarded  in  the  nature  of  aji 
action  on  the  case,  and  not  one  on  the  con- 
tract. 

Story,  Bailments,  §§  508,  591;  Philadel- 
phia d  R.  R.  to.  v.  Derby,  14  How.  486,  14 
L.  ed.  509. 

A  time-table  cannot  be  treated  as  part  of 
a  contract  between  the  company  and  its 
passengers;  it  amounts  to  a  representatiom 
only. 

Briggs  v.  Orand  Trunk  R.  Co.  24  U.  C. 
Q.  B.  510. 

Mr.  J.  S.  Sallivan,  for  defendant: 

Plaintiff  had  a  certain  contractual  right 
in  addition  to  his  common-law  right  to  he 
carried  on  defendant's  steamer.  For  viola- 
tion of  his  contractual  right  he  has  a  rem- 
edy in  an  action  of  contract  for  damages. 
The  plaintiff,  although  suing  in  tort,  is  not 
relying  on  his  common-law  right  to  be  car- 
ried. He  is  seeking  damages  for  defend- 
ant's negligent  failure  to  return  at  4:45  P. 
M.  This  was  clearly  a  violation  of  his  con- 
tractual rights. 

Sears  v.  Eastern  R.  Co.  14  Allen,  433,  82 
Am.  Dec.  780. 

The  plaintiff's  damages  are  limits  to 
"such  as  are  the  natural  consequences  of 
the  breach,  such  as  may  fairly  be  supposed 
to  enter  into  the  contemplation  of  the  par- 
ties when  they  made  the  contract." 

Murdoch  v.  Boston  d  A.  R.  Co.  133  Mass. 
15,  43  Am.  Rep.  480. 

As  the  United  States  inspector  had  re- 
fused to  allow  the  defendant  to  receive  any 
more  passengers  on  board,  the  plaintiff  was 
not  injured  by  the  departure  of  the  boat  a 
few  minutes  before  the  scheduled  time,  and 
the  defendant  was  not  liable  to  the  plaintiff 
for  such  departure. 

The  Strathairly,  124  U.  S.  658,  suh  nam. 
United  States  v.  The  Strathairly,  31  L.  ed. 
580,  8  Sup.  C^.  Rep.  609. 

Iiathrop,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  on  Sunday,  August  5,  1900, 
bought  four  round-trip  tickets  which  enti- 
tled him  and  three  friends  to  be  carried 
from  Boston  to  Salem  Willows  and  return. 
The  steamboat  was  advertised  to  return  at 
a  quarter  to  5  in  the  afternoon,  but  she  left 
ten  minutes  before  that  time.  The  boat  did 
not  have  a  license  to  run  on  Sunday,  and 
the  government  inspector,  before  the  time  of 
sailing,  had  refused  to  allow  any  more  pas- 
sengers on  board.     There  was  evidence  that 
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the  return  tickets  were  good  for  any  day, 
?ind  the  evidence  was  contradictory  on  the 
point  whether  the  defendant  offerea  to  pay 
for  the  return  tickets,  and  to  pay  the  fare 
to  Boston  on  the  electric  cars.  The  judge 
ruled  that,  on  all  the  evidence,  the  plain- 
-tiff  could  not  recover  damages;  and  the  case 
is  before  us  on  the  plaintiff's  exceptions. 

The  plaintiff  does  not  sue  in  contract,  but 
in  tort.  The  only  wrong  alleged  in  the  dec- 
laration is  that  the  defendant  agreed  to  re- 
turn from  Salem  Willows  at  4:45  P.  M.,  and 
that  it  wilfully  and  negligently  did  not  re- 
turn at  such  time,  but  left  Salem  Willows 
at  4:15  P.  M.  In  Sears  v.  Eastern  R.  Co. 
14  Allen,  433,  436,  92  Am.  Dec.  780,  where 
the  plaintiff  sued  for  the  neglect  of  the  de- 
fendant to  run  a  train  of  cars  at  the  adver- 
tised time,  and  the  declaration  contained  a 
•count  in  contract  and  one  in  tort,  it  was 
>aid  by  Mr.  Justice  Chapman,  in  delivering 


the  opinion  of  the  court:  "If  this  action 
can  be  maintained,  it  must  be  for  the  breach 
of  the  contract  which  the  defendants  made 
with  the  plaintiff."  However  this  may  be, 
in  the  present  case  we  are  of  opinion  that 
the  ruling  was  right.  By  §  4465  of  the 
Revised  Statutes  of  the  United  States  (U. 
S.  Comp.  Stat.  1901,  p.  3046),  it  is  de- 
clared: "It  shall  not  be  lawful  to  take  on 
board  of  any  steamer  a  greater  number  of 
passengers  than  is  stated  in  the  certificate 
of  inspection."  The  refusal  of  the  govern- 
ment inspector  to  allow  any  more  passen- 
gers to  go  on  the  boat  justified  the  master 
of  the  boat  in  leaving  before  the  advertised 
time.  The  plaintiff  would  have  gained 
nothing  if  the  boat  had  waited  ten  minutes 
longer,  for  he  and  his  friends  would  not 
have  been  allowed  to  go  on  board. 
Excep  t  ions  overru led. 
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"*.%  telenrrapli  company  ^i^htch,  upon  or- 
der by  telearraph,  iamieiit  and  delivers 
itu  check  by  mistake  to  the  wrong  party, 
is  liable  In  the  amount  thereof  to  an  inno- 
cent purchaser  for  value,  who  takes  the  same 
upon  his  indorsement.  Prima  facie  such  in- 
dorser  is  the  payee  intended,  and  a  pur- 
chaser who  talces  the  checic  from  him  in  good 
faith,  believing  him  to  be  the  payee,  Is  not 
called  upon  to  inquire  any  further  than  may 
be  necessary  to  establish  the  identity  of  the 
indorscr  and  the  party  to  whom  the  check 
was  delivered  as  payee. 

(Start,  Ch.  J.,  dissents.) 

(June  20,   1902.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  St.  Louis  County 
reversing  a  judgment  of  the  Municipal  Court 
•of  Duluth  in  plaintiff's  favor  in  an  action 
brought  to  enforce  payment  of  a  check. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

A/r.  J.  B.  Biohards,  for  appellant: 

Plaintilf,  an  innocent  purchaser  for  value 
in  due  course  of  his  business,  is  entitled  to 
recover  on  defendant's  check. 

The  drawer  of  the  check  has  no  defense 
available  against  plaintiff. 

Estes  V.  Lovering  Shoe  Co.  69  Minn.  604, 
«!  N.  W.  674. 

♦Headnote  by  Lewis,  J. 


Note. — As  to  who  must  bear  loss  where 
cbecic  or  bill  is  issued  or  indorsed  to  impostor, 
see,  tn  this  series,  Land  Title  &  T.  Co.  v. 
Northwestern  Nat.  Bank  (Pa.)  50  L.  R.  A.  75, 
and  note;  also  Tolman  v.  American  Nat.  Bank 
(R.  L>  52  L.  R.  A.  877. 
58  L.  R.  A. 


Defendant  is  estopped,  as  against  plain- 
tiff, to  say  that  the  person  to  whom  it  gave 
the  check,  payable  to  order,  was  not  the  prop- 
er person  to  indorse  it;  or  that  such  in- 
dorsement did  not  pass  good  title  to  the 
plaintiff,  an  innocent  purchaser  for  value. 
'  Forbes  v.  Espy,  21  Ohio  St.  474;  Land 
Title  d  T.  Go.  v.  Northwestern  Nat.  Bank, 
190  Pa.  230,  50  L.  R.  A.  75,  48  Atl.  420; 
Drayton  v.  Dale,  2  Barn.  &  C.  294;  Smith 
V,  Mechanics*  &  T.  Bank,  6  La.  Ann.  610; 
Dan.  Neg.  Inst  §  242,  note  1. 

Though  obtained  by  imposition  upon 
Scheffer  &  Rossum,  the  Joseph  E.  Jerome 
receiving  the  check  from  defendant's  agents 
upon  satisfactory  identification  as  the  per- 
son entitled  to  t^ie  money  passed  good  title 
to  it  by  his  indorsement  to  plaintiff,  and 
plaintiff  is  entitled  to  recover. 

Merchants'  Loan  d  T.  Co.  v.  Bank  of  the 
Metropolis,  7  Daly,  137 ;  First  Nat.  Bank  v. 
American  Exch.  Nat.  Bank,  49  App.  Div. 
349,  63  N.  Y.  Supp.  68;  Land  Title  d  T.  Co. 
v.  Northwestern  Nat.  Bank,  196  Pa.  230,  60 
L.  R.  A.  75,  46  Atl.  420;  Robertson  v.  Cole- 
man, 141  Mass.  231,  65  Am.  Rep.  471,  4  N. 
E.  619;  United  States  v.  National  Exch. 
Bank,  45  Fed.  163;  Maloney  v.  Clark,  6 
Kan.  82;  Emporia  Nat.  Bank  v.  Shotwell, 
35  Kan.  .360,  57  Am.  Rep.  171,  11  Pac.  141. 

A  swindler  can  pass  title  to  goods  or 
property  obtained  by  false  pretenses  to  an 
innocent  purchaser  for  value. 

Edmunds  v.  Merchants  Despatch  Trttnsp, 
Co.  135  Mass.  283;  Samuel  v.  Cheney,  136 
Mass.  278,  46  Am.  Rep.  467. 

Messrs.  Greene  ft  Wood,  for  respond- 
ent: 

A  forgery  can  pass  no  title. 

5  Am.  &  Eng.  Enc.  Law,  p.  1066;  Mead 
V.  Young,  4  T.  R.  28;  Bank  of  Commerce 
V.  Ginocchio,  27  Mo.  App.  661;  Craves  v. 
A7nencan  Exch.  Bank,  17  N.  Y.  205;  Rogers 
V.  Ware,  2  Neb.  31;  Kohn  v.  Watkins,  26 
Kan.  (591,  40  Am.  Rep.  336;  Armstrong  v. 
28 
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Pomeroy  Nat,  Bank,  46  Ohio  St.  512,  6  L. 
R.  A.  625,  22  N.  E.  866;  Dodge  v.  National 
Eitch,  Bank,  20  Ohio  St.  234,  5  Am.  Rep. 
648;  Shipmwn  v.  Bank  of  the  State,  126  N. 
Y.  318,  12  L.  R.  A.  791,  27  N.  E.  371 ;  Chiam 
V.  First  Nat,  Bank,  96  Tenn.  641,  32  L.  R. 
A.  778,  36  S.  W.  387;  Rowe  v.  Putnam,  131 
Mass.  281. 

The  conduct  of  Burrows  in  purchasing 
this  check  was  absolutely  destitute  of  ail 
precautions.  The  proximate  cause  of  the 
loss  of  Mr.  Burrows  is  simply  his  own  neg- 
ligence. If  Mr.  Burrows  had  cashed  this 
check  at  the  American  Exchange  Bank,  and 
taken  it  as  he  did,  that  bank  could  have 
compelled  him  to  refund. 

Ellis  V.  Ohio  Life  Ins,  d  T,  Co.  4  Ohio  St. 
628,  04  Am.  Dec.  610;  liouvant  v.  San  An- 
tonio  Nat.  Banky  63  Tex.  610;  People's  Bank 
V.  Franklin  Bank,  88  Tenn.  299,  6  L.  R.  A. 
724,  12  S.  W.  716;  First  Nat.  Bank  v.  State 
Bank,  22  Neb.  769,  36  N.  VV.  289. 

The  plaintiff  can  only  recover  on  the  alle- 
gations of  his  complaint.  If  these  are  not 
proved  he  must  fail.  The  complaint  alleg- 
es that  Joseph  E.  Jerome  indorsed  this 
check.  The  evidence  shows  that  he  did  not. 
Therefore  the  plaintiff  cannot  recover. 

Lewis,  J.,  delivered  the  opinion  of  the 
court  : 

The  firm  of  Scheffer  &  Rossum,  of  St 
Paul,  had  in  their  employ  a  traveling  agent 
by  the  name  of  Joseph  E.  Jerome,  who  re- 
sided and  made  his  headquarters  at  Crooks- 
ton,  Minnesota.  On  October  8,  1900,  a  tele- 
gram was  received  by  the  firm  as  follows: 

Duluth,  Minn.,  Oct,  8th,  1900. 
Receiver's  No.  12G.    Time  filed,  11:25  a.  m. 
10  Paid.     Rush. 
To  Scheffer  &  Rossum, 
St.  Paul,  Minn.:— 
Telegraph  me  $50.00  at  once;  extra  deal. 

[Signed]  J.  E.  Jerome. 

Will  call. 

In  response  to  this  message  the  firm  paid 
$50  to  the  respondent  company  at  St.  Paul, 
:ind  the  agent  of  the  telegraph  company  at 
Duluth  was  authorized  to  pay  the  money 
to  Joseph  E.  Jerome.  Mr.  Fletcher,  the 
Duluth  manager,  made  out  a  check  for  the 
amount,  and  handed  it  to  Mr.  Kent,  the 
cashier.  When  the  instructions  were  re- 
ceived from  St.  Paul  to  pay  the  money,  the 
supposed  Jerome  was  in  the  office,  and  it 
was  known  to  Kent  that  he  was  the  party 
who  wired  for  the  money.  The  impostor 
then  went  to  get  someone  to  identify  him, 
and  soon  after  6  o'clock  in  the  evening  he 
railed  again  in  the  company  of  one  Belle- 
veau,  a  resident  of  Duluth,  who  identified 
him  as  Joseph  E.  Jerome,  whereupon  the 
I'nllowing  check  was  delivered  to  him: 

No.  700.     Western  Union  Tel.  Co. 

Duluth,  Minn.,  October  8th,  1900. 
American  Exchange  Bank: — 

Pay  to  the  order  of  Joseph  E.  Jerome 
fifty  and  no  100  dollars. 

[Signed]  G,  E.  Fletcher, 

$50.  Office  Manager. 

r)8  L.  R.  A. 


A  receipt  was  taken,  signed  by  Joseph  £. 
Jerome,  the  date  of  which  shows  that  th& 
check  was  issued  at  6:40  P.  M.  The  party 
who  obtained  the  check,  in  company  with 
Belleveau,  went  immediately  across  the 
street  to  the  store  of  appellant,  and  pur- 
chased a  hat,  offering  the  check  in  payments 
He  indorsed  the  cheeky  writing  the  name 
"Joseph  E.  Jerome"  on  the  back  thereof,  re- 
ceived the  difference  in  cash,  and  departed. 
The  telegraph  company,  having  discovered 
that  the  party  receiving  the  check  was  not 
in  fact  the  Joseph  E.  Jerome  in  the  employ 
of  Schefi'er  &  Rossum,  stopped  payment  of 
the  check,  and  the  present  action  was 
brought  by  appellant  to  recover  the  amount 
paid  thereon. 

This  presents  a  question  somewhat  diffi- 
cult of  solution.  We  have  found  no  case  in 
the  books  presenting  exactly  the  same 
facts.  It  is  well  settled  that  a  bank  has  no- 
authority  to  pay  out  the  money  of  its  de- 
positors upon  a  check  where  the  name  of  the 
payee  has  been  forced.  It  is  also  the  law 
that  where  the  entire  transaction  is  ficti- 
tious, and  the  payee  and  check  have  no  ex- 
istence in  fact,  at  no  time  does  such  a  check 
obtain  legal  status,  no  matter  whether  par- 
ties deal  with  it  in  good  faith  or  not.  It 
has  been  decided  that  where  a  check  has 
been  issued,  payable  to  a  certain  party  as^ 
payee,  and  another  party  of  the  same  name 
comes  into  possession  of  it  either  by  mistake 
or  fraud,  and  forges  the  signature  of  the 
real  party,  this  does  not  give  the  check  any 
legal  status,  so  as  to  protect  a  bank  against 
which  it  was  drawn.  Mead  v.  Young,  4  T. 
R.  28;  Graves  v.  American  Exch.  Bank,  17 
X.  Y.  205;  Famous  Shoe  d  Clothing  Co.  v^ 
Crosstchite,  124  Mo.  34,  26  L.  R.  A.  668,  27 
S.  W.  397.  The  authorities  on  this  subject 
are  quite  thoroughly  reviewed  in  the  note 
to  JjQnd  Title  d  T,  Co.  v.  Northu:estem  Nat, 
Bank  (Pa.)  50  L.  R.  A.  75,  and  thus  sum- 
marized: "Whatever  the  true  theory  may 
he,  it  is  apparent  from  the  foregoing  cases 
that  the  drawer  of  a  check,  draft,  or  bill  of 
exchange,  who  delivers  it  to  an  impostor, 
supposing  him  to  be  the  person  whose  name 
he  has  assumed,  must,  as  against  the 
drawee  or  a  bona  fide  holder,  bear  the  loss, 
where  the  impostor  obtains  payment  of  or 
negotiates  the  same.  On  the  other  hand, 
if  "the  check,  draft,  or  bill  is  delivered  to  an 
impostor  who  has  assumed  to  be  the  agent 
of  the  person  named  as  payee,  the  loss  will 
not  fall  on  the  drawer,  at  least  if  he  was 
free  from  negligence,  and  there  was  a  real 
person  bearing  that  name,  whom  he  intend- 
ed to  designate  as  payee."  But  not  one  of 
the  cases  there  reviewed  presents  exactly 
the  same  state  of  facts  as  are  now  under 
I  consideration. 

I  In  order  to  apply  the  general  legal  prin- 
'  ciples  recognized  in  commercial  law  to  the 
1  facts  in  this  case,  we  must  keep  in  view  the 
relations  of  the  two  parties  concerned. 
Scheffer  &  Rossum  intended  that  the  mone^y 
should  be  delivered  to  their  traveling  agent, 
and  to  no  one  else,  and  for  that  purpose 
they  constituted  the  respondent  company 
I  heir  agent.     It  must  be  conceded  that  un- 
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dcr  the  evidence  the  party  who  sent  the 
tel^ram  for  the  money  was  known  to  Belle- 
yeao,  who  identified  him  as  Joseph  £.  Je- 
rome,  and  that  the  fraud  practised  was  in 
personating  the  representative  of  ScheiTer  & 
Roesum.  But  it  would  make  no  difference 
if  the  impostor  had  imposed  on  Belleveau, 
the  name  Jerome  being  in  fact  assumed. 
The  check,  therefore,  had  a  legal  inception, 
because  the  telegraph  company  was  author- 
ized to  issue  it,  and  the  mistake  was  made 
in  issuing  and  delivering  it  to  the  wrong 
person.  The  fraud  was  possible  for  the 
reason  that  the  agents  of  the  telegraph  com- 
pany at  Duluth  accepted  as  satisfactory  the 
identification  which  was  offered.  Whether 
the  agents  in  so  doing  exercised  reasonable 
caution,  and  such  care  as  would  relieve  re- 
spondent from  liability  to  Scheffer  &  Ros- 
sum,  we  need  not  inquire;  but  the  Duluth 
agents  exercised  their  judgment,  issued  the 
check,  and  placed  it  in  the  hands  of  the  im- 
postor, and  thereby  put  it  into  his  power  to 
dispose  of  it  to  an  innocent  purchaser. 
Therefore,  conceding  that,  as  between  itself 
and  Scheffer  &  Rossum,  it  did  all  that  could 
be  required,  what  was  appellant  required  to 
do,  by  the  general  rules  of  commercial  law, 
when  the  check  was  tendered  to  him  in  pay- 
ment of  goods?  If  the  check  was  in  fact 
a  nullity,  and  never  had  any  le^al  exist- 
ence, then  appellant  acquired  no  title  to  it, 
even  though  he  had  taken  the  usual  method 
of  identifying  the  indorser  as  the  party  re- 
ceiving it.  If  the  check  had  been  issued  and 
delivered  to  the  right  Jerome,  and  there- 
after the  impostor  had  forged  his  name  and 
presented  it,  plaintiff  would  acquire  no  title, 
even  though  the  impostor  had  been  identi- 
fied as  the  indorsee,  because  in  that  case  the 
check  would  not  have  been  made  negotiable 
by  virtue  of  the  indorsement.  The  test  to 
be  applied  is  whether,  by  the  usual  custom 
with  reference  to  identification,  appellant 
was  negligent  in  failing  to  have  the  party 
presenting  the  check  identified  as  the  party 
to  whom  it  was  given.  It  was  said  in  the 
case  of  Eates  v.  hovering  Shoe  Co.  59  Minn. 
504,  61  N.  W.  674,  that  a  check  is  within 
the  purview  of  chapter  73,  §  89,  Gen.  Stat. 
1878,  which  provides  that  possession  of  a 
note  or  bill  is  prima  facie  evidence  that  the 
same  was  indorsed  by  the  person  by  whom 
it  purports  to  be  indorsed,  and  checks  were 
brought  within  this  provision  of  the  stat- 
ute for  the  reason  that  they  are  negotiable 
instruments,  much  used  and  growing  in  use 
in  business  transactions,  and  possessing  all 
of  the  characteristics  of  inland  bills.  If, 
therefore,  a  check  is  indorsed  when  present- 
ed, it  is  to  be  received  as  prima  facie  evi- 
dence that  it  is  the  indorsement  of  the 
payee,  because  such  rule  is  required  by  the 
necessities  of  business.  For  like  reason, 
when  the  person  indorsing  a  check  as  payee, 
and  presenting  it,  has  been  identified  as 
the  party  who  received  it  from  the  maker, 
and  whom  the  maker  designated  as  payee, 
he  is  presumed  to  be  the  payee,  and  entitled 
to  receive  the  proceeds.  Appellant  was  re- 
quired to  do  no  more  in  this  instance.  He 
was  required  to  determine  whether  the  par- 
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ty  presenting  the  check  to  him  was  the  per- 
son to  whom  it  had  been  delivered  as  the 
payee  by  the  telegraph  company.  He  could 
have  ascertained  that  fact  by  accompanying 
the  indorser  across  the  street  to  the  otRce 
of  the  telegraph  company,  and  asking  them 
if  this  was  the  party  entitled  to  the  check. 
Or  Belleveau,  who  was  waiting  at  the  door 
of  the  store,  might  have  been  called  in,  and 
repeated  the  identification  made  to  the  tele- 
graph company.  In  such  case  appellant 
would  have  been  justified  in  taking  the 
check.  Instead  of  so  doing,  he  took  his 
chances  as  to  his  being  the  same  man.  He 
was  the  same,  and  hence  inquiry  was  unnec- 
essary. Respondent  sent  the  man  out  with 
the  check,  and  with  the  authority  to  dispose 
of  it  in  the  usual  course  of  business  to  any- 
one who  in  good  faith  believed  him  to  be 
the  party  to  whom  the  check  had  been  de- 
livered as  payee ;  and,  as  against  such  inno- 
cent purchaser,  it  is  estopped  from  denying 
the  validity  of  the  instrument  which  it  set 
afloat  in  the  commercial  world.  However, 
it  is  claimed  that  appellant  was  n^ligent 
in  taking  no  steps  to  make  inquiry  about 
the  personality  of  the  party  presenting  the 
check,  for  the  reason  that,  if  he  had,  he 
might  possibly  have  discovered  that  the  par- 
ty was  not  the  real  Jerome.  We  have  al- 
ready answered  this  objection.  It  was  not 
the  duty  of  appellant  to  go  beyond  the  ne- 
cessities of  identification  as  above  outlined, 
and  the  mere  fact  that  he  might  have  dis- 
covered more  than  he  was  required  to  can- 
not be  charged  against  him  as  an  act  of  neg- 
ligence unless  there  were  facts  which  should 
put  him  upon  inquiry.  The  facts  in  this 
case  are  undisputed.  There  was  nothing  to 
arouse  suspicion,  and  appellant  is  entitled 
to  the  relief  sought  as  a  matter  of  law. 

Judgment  reversed ^  with  directions  to  af- 
firm the  judgment  of  the  Municipal  Court. 

Collins,  J.,  concurring: 

On  the  facts,  no  distinction  can  be  made 
between  the  case  at  bar  and  Schuneman  v. 
Tolman,  85  Minn.  130,  88  N.  W.  1103,  in 
which  a  per  curiam  opinion  was  written, 
characterizing  the  appeal  as  frivolous,  and 
the  questions  at  issue  unworthy  of  discus- 
sion. If  the  majority  opinion  here — in 
which  I  concur — is  not  right,  our  disposi- 
tion of  the  Schuneman  Case  was  clearly  and 
palpably  wrong.  Each  has  been  properly 
disposed  of,  and  no  case  establishing  a 
contrary  doctrine  can  be  cited.  In  these 
days  it  is  the  duty  of  the  drawer  of  a 
check  to  know  that  the  ^arty  to  whom  it 
is  delivered  is  the  one  for  whom  it  was  in- 
tended. It  is  his  business  to  ascertain  that 
he  has  not  been  imposed  upon  by  a  false 
personation  of  the  party  to  whom  it  was 
intended  the  check  should  be  made  payable. 

Start,  Ch.  J.,  dissenting: 

I  dissent.  As  I  understand  the  record, 
the  evidence  conclusively  establishes  the  fact 
that  the  manager  of  the  defendant  drew  its 
check,  payable  to  the  order  of  the  person  to 
whom  Messrs.  Scheffer  &  Rossum  had  di- 
rected $50  to  be  paid;  that  is,  to  Joseph  E. 
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Jerome,  who  was  one  of  their  employees. 
Thi8  particular  Joseph  E.  Jerome  was  the 
j)ayee  of  the  check,  and  alone  authorized  to 
indorse  it  so  as  to  pass  title  thereto  by  in- 
<lorsement.  The  check  was  then  delivered 
to  the  cashier  of  the  defendant,  to  be  deliv- 
♦*red  to  such  payee ;  but  the  cashier,  by  mia- 
luke  induced  by  the  fraud  of  a  third  party, 
<lelivered  the  check  to  him,  he  having  been 
identified  as  Joseph  E.  Jerome.  Whether 
his  name  waa  in  fact  Joseph  E.  Jerome  is 
not  quite  clear  from  the  evidence,  but  it  is 
immaterial  whether  that  was  his  name  or 
not ;  for.  in  any  event,  he  was  not  the  payee 
Tiamed  in  the  check,  and  therefore  he  could 
not  transfer  title  thereto  by  indorsement,  no 
matter  what  his  name  was.  The  case  is, 
then,  one  where  a  valid  check  was  made 
payable  to  the  order  of  one  party,  but  was 
<lelivered  by  the  mistake  of  the  drawer  to 
a  third  party,  who  indorsed  the  check  to  the 
plaintifT.  It  is  clear  that  the  plaintiff  by 
such  indorsement  obtained  only  an  appar- 
ent title  to  the  check,  for  in  fact  the  check 


was  never  indorsed  by  the  payee.  It  would 
follow  that  the  plaintiff  cannot  recover  the 
amount  of  the  check  from  the  drawer  unless 
the  latter  is  estopped  from  showing  that 
the  check  was  not  indorsed  by  the  real 
payee.  It  seems  to  me  that  the  defendant 
is  not  so  estopped.  The  facts  with  respect 
to  the  indorsement  are  that  the  party  to 
whom  the  defendant  delivered  the  check 
went  directly  to  the  plaintiff's  place  of  busi* 
ness,  purchased  a  hat,  and  tendered  the 
check  in  payment  therefor,  and,  upon  his 
writing  the  name  Joseph  E.  Jerome  on  the 
back  thereof,  the  plaintiff  accepted  it  with- 
out any  investigation  whatever,  or  knowl- 
edge as  to  whether  the  party  so  indorsing  it, 
who  was  a  stranger  to  him,  was  the  payee 
named  therein,  and  without  any  knowledge 
that  he  was  the  person  to  whom  it  had  been 
delivered  by  the  defendant.  The  plaintiff 
could  not  have  relied  upon  a  fact  which  he 
did  not  know.  Besides  he  was  guilty  of 
negligence  in  so  accepting  the  check. 
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UNITED  STATES  CASUALTY  COMPANY 

Martin  V.  KACER,  Admr.,  etc.,  of  Harry  C. 

Yocum,  Deceased,  Appt,, 

and 

Joseph  H.  ZUMBALEN,  Trustee  for  Estate 

of  Florence  L.  Yocum,  Deceased,  Respt. 
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1.  Tliere  ts  no  premimptloii  of  sarvlv- 
or»Uiii  In  case  of  a  common  calamity.  He 
who  claims  a  right  by  virtue  of  survivorship 
of  one  of  the  parties  must  prove  bis  survival 
as  a  fact. 

2.  The  beneficiary  of  an  ordinary  life 
InHurauce  policy  has  a  vested  interest  in 
the  policy  and  in  the  money  to  come  out  of  it. 

:i.  The  Inatertlon  of  the  fvordH  ''If  snr- 
vlvlnfs"  after  the  name  of  the  beneficiary 
in  an  insurance  policy,  and  provision  for  an 
alternative  beneficiary  If  the  first  one  does 
not  survive,  merely  devest  the  vested  inter- 
est of  tlie  first  beneficiary  in  case  be  does  not 
survive  the  assured ;  so  that,  in  case  the  as- 
sured and  the  first  beneficiary  perish  in  a 
common  disaster,  one  claiming  the  alterna- 
tive right  must  show  that  the  first  benefi- 
ciary perished  first. 

4.  A  court  of  equity  may  appoint  a 
trnHtee,  rather  than  an  administrator  ad 
litem,  to  represent  the  rights  of  an  estate  in 
the  litigation  during  the  time  the  regular  ad- 
ministrator Is  unable  to  act. 

5.  Exceptions  to  the  appointment  of  a 
tniHtee,  instead  of  an  administrator  ad 
litem,  not  saved  by  a  term  bill  of  exceptions, 
cannot  be  saved  by  a  final  bill  of  exceptions, 
sigrncd  at  a  term  subsequent  to  that  at  which 
the  ruling  occurred. 

(June  18,  1902.) 

Note. — As    to    presumption    of    survivorship 
among  those  who  perish  in  a  common  calam- 
ity, see  also  Re  Wlllbor  (R.  I.)  51  L.  R.  A.  863, 
and  note. 
r)8  L.  R.  A. 


APPEAL  by  defendant  Kacer,  as  adminis- 
trator, etc.,  of  Harry  C.  Yocum,  de- 
ceased, from  a  judgment'  of  the  St.  Louis 
Circuit  Court  in  favor  of  the  trustee  for  the 
estate  of  Florence  L.  Yocum,  in  an  inter- 
pleader proceeding  to  determine  the  owner- 
Anp  of  the  proceeds  of  a  policy  of  life  in- 
surance.    Affirmed. 

Statement  by  Marshall,  J.: 

This  is  a  bill  of  interpleader  in  equity  to 
determine  the  right  to  $8,000,  proceeds  of 
two  policies  of  accident  insurance  issued  by 
the  plaintiff  upon  the  life  of  Harry  C.  Yo- 
cum, and  by  the  company  paid  into  court. 
The  interpleaders  represent,  respectively,  the 
legal  representatives  of  Harry  C.  Yokum. 
the  assured,  and  his  daughter,  Florence,  the 
primary  beneficiary  under  the  policies.  At 
the  request  of  the  appellant,  the  circuit 
court  made  a  special  finding  of  fact,  under 
§  G85,  Rev.  Stat.  1899,  which,  although  not 
binding  upon  this  court  in  this  equity  case, 
fairly,  and,  for  all  the  purposes  of  this  case, 
substantially,  states  the  facts  shown  upon 
the  trial,  and  it  is  therefore  adopted  by  this 
court.  It  is  as  follows:  **0n  June  16. 
1897,  Harry  C.  Yocum,  of  St.  Louis,  a  wid- 
ower, made  two  applications,  on  the  printed 
blanks  furnished  by  the  company,  to  the 
United  States  Casualty  Company  of  New 
York,  for  policies  of  accident  insurance  of 
$5,000  each.  These  applications  were  made 
to  the  agent  of  the  company  in  St.  Louis. 
These  applications  are  in  the  usual  form, 
containing  information  as  the  basis  for  the 
policy.  They  include  a  printed  form  as  fol- 
lows: *(14)  I  desire  the  death  benefit 
made  payable.*  Then  follows  a  blank  for 
the  name  of  the  beneficiary,  relationship, 
and  postofBce  address.  T^is  blank  was 
filled  in  with  the  written  words,  'Miss  Flor- 
ence Yocum,  daughter.  Planters*  House,  St. 
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Liouis,  Mo.'  On  these  applications  two  sev- 
eral accident  policies  were  issued  on  July 
16,  1897,  to  Yocum,  containing  the  usual 
provision  for  the  payment  of  indemnity  for 
loss  of  life  occasioned  by  external,  violent, 
and  accidental  means.  By  the  terms  of  each 
policy  the  indemnity  for  loss  of  life  was 
made  payable  to  'Miss  Florence  Yocum, 
daughter,  if  surviving;  if  not,  to  the  legal 
representatives  of  the  insured;'  the  words 
'Miss  Florence  Yocum,  daughter,'  being 
written;  the  remaining  words  of  the  clause 
being  in  print,  and  part  of  the  printed  form 
of  the  policy.  These  policies  were  for  one 
year,  and  at  the  expiration  of  the  year  were 
renewed,  without  change  of  terms,  for  an- 
other year.  The  first  clause  in  each  policy 
begins  as  follows:  'In  consideration  of  the 
agreements  and  warranties  in  the  applica- 
tion for  this  policy,  which  application  is 
made  a  part  of  this  contract  of  insurance,' 
etc.  Florence  Yocum  was  the  only  child  of 
Harry  C.  Yocum ;  was  between  eighteen  and 
twenty  years  old;  was  living  with  and  de- 
pendent upon  him.  Yocum  was  fifty-one 
years  old.  On  December  30,  1898,  Yocum, 
with  his  said  daughter  and  two  young  lady 
friends,  left  New  Orleans  on  the  naphtha 
yacht  Paul  Jones,  to  make  a  trip  over  the 
Gulf  of  Mexico  to  Belleair,  a  point  on  the 
Florida  coast.  The  yacht  was  about  15  feet 
wide  by  50  long.  It  was  propelled  by  an 
explosive  engine,  with  naphtha  for  fuel. 
The  crew  consisted  of  a  pilot,  an  engineer, 
and  two  hands.  The  yacht  failed  to  arrive 
at  its  destination.  Search  was  instituted 
by  the  father  of  one  of  the  girls  in  the  par- 
ty, and  at  length,  on  the  shore  of  an  island 
in  the  gulf,  fragments  of  the  yacht  were 
found,  also  a  portion  of  the  hull.  The 
naphtha  tank  was  also  found  intact,  and 
containing  naphtha.  The  body  of  Miss  Tag- 
gart,  one  of  the  party,  was  found  in  April, 
1899,  on  a  small  island,  dressed,  with  the 
exception  of  shoes.  The  body  of  the  pilot 
was  also  found  on  another  island,  about  30 
miles  distant,  about  the  same  time.  No 
other  bodies  were  found.  I  find  from  the 
evidence  that  the  yacht  Paul  Jones  was 
wrecked,  and  that  all  on  board,  including 
both  Harry  C.  Yocum  and  his  daughter,  per- 
ished. There  is  no  testimony  to  show  how 
the  disaster  occurred, — whether  by  storm  or 
iroUision.  I  cannot  find  as  a  fact  that 
Harry  C.  Yokum  survived  his  daughter,  or 
that  she  survived  him;  nor  can  I  find  that 
tli^-  both  died  at  the  same  moment  or  that 
they  died  from  the  same  immediate  cause. 
Tliese  facts  of  manner  and  time  of  death  are 
not  capable  of  being  judicially  ascertained. 
On  the  foregoing  facts,  I  find,  as  a  matter 
of  law,  that  the  representatives  of  Florence 
Yocum  are  entitled  to  the  proceeds  of  the 
policies.  Franklin  Ferris,  Judge." 

In  addition  to  such  finding  of  facts  and 
conclusion  of  law,  the  learned  trial  judge 
rendered  an  able,  clear,  and  comprehensive 
opinion,  which  counsel  have  reprinted  in 
full  in  the  briefs,  and  which  has  been  of 
much  service  to  this  court  in  the  examina- 
tion and  adjudication  of  this  case.  The 
trial  judge  held  (1)  that  the  application 
and  policy  must  be  construed  together  and 
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harmonized,  if  possible,  and  that  there  is  no 
inconsistency  between  them  in  respect  to 
who  should  be  the  beneficiary  or  benefi- 
ciaries thereof  (that  is,  that  the  printed 
provision  of  the  policy,  providing  that,  if 
Florence  did  not  survive  her  fathefr,  the  pol- 
icy should  be  payable  to  his  legal  represen- 
tatives, was  additional  to,  and  not  incon- 
sistent with,  the  provision  of  the  applica- 
tion that  the  loss  should  be  payable  to  Flor- 
ence) ;  and  (2)  "that  even  in  case  where 
the  contract  of  insurance  is  to  pay  the  bene- 
ficiary named,  *if  surviving,'  such  benefi- 
ciary takes  a  vested  interest,  subject  to  be 
devested  if  he  fails  to  survive,  and  that,  un- 
til it  is  proved  that  he  failed  to  survive,  his 
legal  representatives  have  a  prima  facie 
right  to  the  proceeds  of  the  policy."  From 
this  decision  the  representative  of  the  as- 
sured appealed. 

Mr.  William  F.  Woerner,  for  appel- 
lant: 

The  burden  of  proof  rests  upon  that  par- 
ty who  would  fail  if  all  claimants  died  co- 
instantaneously.  Florence  could  take  (so 
the  policy  provided)  only  "if  surviving," 
and  '^f  not"  (i.  e.,  in  case  of  either  prior 
or  simultaneous  death),  then  appellant 
takes.  Appellant  is,  therefore,  entitled^ to 
the  fund. 

Fuller  v.  Linzee,  135  Mass.  468;  VeweU 
V.  Nichols,  75  N.  Y.  78,  31  Am,  Rep.  424: 
Hildchrandi  v.  Ames  (Tex.  Civ.  App.)  66  S. 
W.  128;  Johnson  v.  Merithew,  80  Me.  111. 
13  Atl.  132;  Balder  v.  Middeke,  92  111.  App. 
227;  RusHcll  v.  JIallett,  23  Kan.  276;  Re 
Willhor,  20  R.  I.  126,  51  L.  R.  A.  863,  37 
Atl.  634:  Paden  v.  Briscoe,  81  Tex.  563,  17 
S.  W.  42:  Kansas  P.  R.  Co,  v.  Miller,  2 
Colo.  445:  Ehlc's  Will,  73  Wis.  445,  41  N. 
W.  627:  Wing  v.  Angrave,  8  H.  L.  Cas. 
183;  VVoerner,  Am.  Law  of  Adminstration, 
2d  ed.  $  207,  *446. 

Unless  Florence  is  shown  to  have  sur- 
vived in  fact,  or  is  presumed  to  have  sur- 
vived in  law,  she  never  had  even  a  momen- 
tary right  or  cause  of  action  to  recover  the 
proceeds,  and,  therefore,  had  nothing  to 
transmit  to  her  representative. 

The  policy,  like  a  will  or  benefit  certifi- 
cate, calls  for  the  beneficiary  only  at  the 
moment  of  the  insured's  death,  and,  unless 
she  is  then  alive  to  answer,  she  cannot  take. 
The  question,  therefore,  is  not  what  Flor- 
ence's interests  were  prior  to  her  death,  but 
what  they  were  when  insured  died. 

53  Cent.  L.  J.  pp.  •  188,  189 ;  Fuller  v. 
LinzeCj  135  Mass.  468;  Ilildehrandt  v.  Ames 
(Tex.  Civ.  App.)   66  S.  W.  128. 

All  such  words  as  **if  siu^iving,"  when 
occurring  in  dispositive  instruments,  clear- 
ly create  a  condition  precedent,  which  must 
be  shown  to  have  existed  before  any  right 
to  the  fund  can  pass  thereunder. 

53  Cent.  L.  J.  p.  189;  Woerner,  Am.  Law 
of  Administration,  2d  ed.  §  436,  *»941,  942; 
Otccn  v.  Eaton,  56  Mo.  App.  563. 

Where  the  bounty  or  insurance,  intended 
for  the  individual  benefit  of  the  appointee 
first  named,  cannot  inure  to  her  personally, 
because  of  the  prior  or  practically  simul- 
taneous death  of  the  object  of  the  bounty 
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and  the  insured,  the  just  tendency  of  the 
courts,  in  arriving  at  his  intention,  is  al- 
ways to  keep  the  fund  within  the  insured's 
estate  or  line  of  heirs,  rather  than  give  it  | 
to  those  of  the  deceased  beneficiary,  who 
have  no  claim  on  his  bounty;  more  especial- 
ly where  his  designation  is  to  the  benefi- 
ciary personally,  designated  by  relationship, 
and  is  not  expressed  to  be  to  her  and  her 
heirs  or  representatives. 

Hildehrandt  v.  Ames  (Tex.  Civ.  App.)  60 
S.  W.  128;  Fuller  v.  Linzee,  135  Mass.  468; 
Lamberton  v.  Bogart,  46  Minn.  410,  49  N. 
W.  230;  Bickerton  v.  Jaques,  28  Hun,  119; 
Exprt88met^*8  Aid  Soc,  v.  Lewis,  9  Mo.  App. 
412;   Johnson  v.   Van  Epps,   110  111.   551; 

63  Cent.  L.  J.  p.  189;  Ryan  v.  Rothweiler, 
50  Ohio  St.  595,  35  N.  £.  679;  Oambs  v. 
Covenant  Mut.  L,  Ins,  Co.  50  Mo.  44. 

The  proposition  that  Florence  Yocum  had 
a  vested  interest  in  the  accident  policy  is 
by  no  means  settled. 

Such  a  policy  does  not  look  forward,  like 
an  ordinary  life  policy,  to  an  event  certain 
in  law,— death  of  the  insured, — ^but  is  pay- 
able tu  her  only  in  case  insured  is  acciden- 
tally killed,  in  a  certain  manner,  and  with- 
in a  certain  time,  and  if  she  be  then  living; 
the  main  idea  being  the  protection  to  the 
insured  himself. 

'Hoffman  v.  Manufacturers'  Acci.  Indem- 
nity Co,  56  Mo.  App.  301;  53  Cent.  L.  J. 
p.  187 ;  Ticktin  v.  Fidelity  d  C.  Co.  87  Fed. 
543;  Standard  L,  d  Acci.  Ins.  Co.  v.  Carroll, 
30  C.  C.  A.  253,  58  U.  S.  App.  76,  86  Fed. 
667. 

Even  an  endowment  policy  is  held  to  con- 
fer no  vested  right  on  the  death  beneficiary, 
unless  he  survives. 

Ijumbcrton  v.  Bogart^  46  Minn.  409,  49 
N.  W.  230;  Tompkins  v.  Levy,  87  Ala.  263, 
6  So.  346;  Shields  v.  Sharp,  35  Mo.  App. 
178. 

Messrs,  JosepH  H.  Zambalen  and  Jo- 
sepH  S.  Iiaarie,  for  respondent: 

By  the  terras  of  the  contract,  the  insur- 
ance company  became  bound,  upon  the 
death  of  Mr.  Yokum  during  the  life  of  the 
policy,  to  pay  the  amount  thereof  to  his 
daughter  Florence,  without  any  conditions 
or  qualifications.  Hence,  even  though  Flor- 
ence predeceased  her  father,  or  perished 
simultaneously  with  him,  her  personal  rep- 
resentative became  entitled  to  the  proceeds 
of  the  policy. 

Mr.  Yocum's  application,  as  submitted  to 
the  company,  designated  his  daughter  Flor- 
ence as  the  absolute  beneficiary;  and  the 
company,  having  accepted  and  approved 
said  application,  could  not  afterwards  mod- 
ify the  agreement  thus  entered  into  between 
the  parties,  by  embodying  in  the  policy  con- 
ditions as  to  Florence's  right  to  the  pro- 
ceeds of  the  policy. 

Harding  y.  hittlehale,  150  Mass.  100,  22 
N.  E.  703;  Eckler  v.  Terry,  95  Mich.  123, 

64  N.  W.  704;  Fuss  r.  Kroner,  24  Ohio  L. 
J.  400 ;  Sauerbier  v.  Union  Cent.  L.  Ins.  Co. 
39  111.  App.  620;  Delaioare  Ins.  Co,  v. 
Hogan,  2  Wash.  C.  C.  4,  Fed.  Cas.  No.  3,- 
765;  Plieniw  Ins,  Co.  v.  Lorenz,  7  Ind.  App. 
266,  33  N.  E.  444,  34  N.  E.  495;  Kendall  v. 
DeForest,  41  C.  C.  A.  259,  101  Fed.  167; 
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Intemationorl  Ordei  v.  Boswell  (Tex.  Civ. 
App.)  48  S.  W.  1108;  Dailey  v.  Preferred 
Masonic  Mut,  Acci.  Asso,  102  Mich.  289,  2G 
L.  R.  A.  171,  57  N.  VV.  184,  60  N.  W.  694; 
Ovistock  V.  Royal  Ins,  Co,  87  Mich.  428,  49 
N.  W.  634;  Bennett  v.  Agricultural  Ins.  Co. 
106  N.  Y.  243,  12  N.  E.  609. 

It  cannot  be  said,  from  the  fact  that  Mr. 
Yocum  received  the  policy  and  made  no  ob- 
jection thereto,  that  he  ratified  the  depart- 
ure therein  from  the  application,  as  it  does 
not  appear  that  he  ever  read  the  policy,  or 
was  advised  of  the  change.  Under  the  cir- 
cumstances, he  was  under  no  legal  obliga- 
tion to  read  the  policy,  as  he  had  the  right 
to  assume  that  it,  as  delivered,  conformed 
to  the  application  which  had  been  submit- 
ted by  him  and  approved  by  the  company. 

Fireman's  Fund  Ins.  Co,  v.  Norwood,  16 
C.  C.  A.  136,  32  U.  S.  App.  490,  69  Fed.  71; 
McElroy  v.  British  America  Assur.  Co.  36 
C.  C.  A.  615,  94  Fed.  990;  London  d  L.  F. 
Ins,  Co.  V.  Fischer,  34  C.  C.  A.  603,  92  Fed. 
500:  Equitable  Safety  Ins,  Co,  v.  Heame, 
20  Wall.  494,  22  L.  ed.  398;  Hay  v.  Star 
F,  Ins,  Co,  77  N.  Y.  235,  33  Am.  Rep.  607; 
Kister  v.  Lebanon  Mut,  Ins.  Co.  128  Pa.  563, 
5  L.  R.  A.  646,  18  Atl.  447 ;  Qristock  v. 
Royal  Ins,  Co.  87  Mich,  428,  49  N.  W.  634; 
Fitchner  v.  Fidelity  Mut.  Fire  Asso.  103 
Iowa,  276,  72  N.  W.  530;  Dryer  v.  Security 
F.  Ins.  Co.  (Iowa)  82  N.  W.  494;  Boorman 
V.  American  Exp,  Co,  21  Wis.  154;  Strohn 
V.  Detroit  d  M,  R,  Co,  21  Wis.  562,  94  Am. 
Dec.  564;  New  York  L.  Ins,  Co.  v.  Russell, 
23  C.  C.  A.  43,  77  Fed.  94,  40  U.  S.  App. 
530 ;  McMaster  v.  New  York  L,  Ins,  Co.  183 
U.  S.  25,  46  L.  ed.  64,  22  Sup.  Ct.  Rep.  10, 
Reversing  40  C.  C.  A.  119,  99  Fed.  856. 

Moreover,  the  application,  being  made 
part  of  the  contract,  must  control  in  the 
construction  of  the  policy;  and  where  there 
is  an  inconsistency  written  words  must  pre- 
vail over  the  printed  form. 

16  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  864; 
May,  Life  Ins.  4th  ed.  §  177;  Faust  v. 
Ameiican  F.  Ins.  Co.  91  Wis.  158,  30  L.  R. 
A.  783,  64  N.  W.  883;  Benedict  v.  Ocean 
Ins.  Co,  31  N.  Y.  389 ;  Mascott  v.  First  Nat. 
F,  Ins,  Co,  69  Vt.  116,  37  Atl.  255;  Liver- 
pool d  L.  d  O.  Ins,  Co,  V.  Van  Os,  63  Miss. 
431,  56  Am.  Rep.  810;  Harding  v.  lAttle- 
hale,  150  Mass.  100,  22  N.  E.  703;  Eckler 
V.  Terry,  95  Mich.  123,  54  N.  W.  704;  SuUi- 
van  V.  SpHng  Garden  Ins.  Co.  34  App.  Div. 
128,  54  N.  Y.  Supp.  629. 

Assuming  the  contract  to  have  been  that 
Florence  should  be  the  absolute  beneficiary, 
it  follows  that  upon  her  death,  even  though 
slie  predeceased  her  father,  the  policy  be- 
came an  asset  of  her  estate,  payaole  to  her 
personal  representatives. 

May,  Life  Ins.  §  399  N;  Cooke,  life  Ins. 
§  76;  Taylor  v.  National  Temperance  Re- 
lief Union,  04  Mo.  35,  6  S.  W.  71;  Shielde 
V.  Sharp,  35  Mo.  App.  178;  Smith  v.  ^tna 
L.  Ins.  Co,  68  N.  H.  405,  44  Atl.  631 ;  Brown 
V.  Murray,  54  N.  J.  Eq.  594,  35  Atl.  748; 
Walsh  V.  Mutual  L,  Ins.  Co.  133  N.  Y.  408, 
31  N.  E.  228;  United  States  Trust  Co.  v. 
Mutual  Ben,  L,  Ins.  Co.  116  N.  Y.  163,  21 
N.  E.  1025;  Harley  v.  Heist,  86  Ind.  196,  44 
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Am.  Rep.  285;  Hooker  v.  Bugg,  102  N.  C. 
116,  3  L.  R,  A.  217,  8  S.  E.  919. 

The  beneficiary's  interest  is  a  vested  right 
immediately  upon  the  issuing  of  the  policy. 


Marshall,  J.,  delivered  the  opinion  of 
the  court: 

It  is  due  to  counsel  for  the  respective 
parties  hereto  to  sav  that  their  briefs  are 


Masonic  Benev.  A88o,  v.  Bunch,  109  Mo.  full,  forceful,  and  exhaustive  of  the  subject, 
o69,  19  S.  W.  25 ;  Central  Nat,  Bank  v.  j  and  leave  no  light  unturned  upon  the  con- 
Ilume,  128  U.  S.  195,  32  L.  ed.  370,  9  Sup.  troversy,  and  that,  with  the  opinion  of  the 
Ot.  Kep.  41;  3  Am.  &  Eng.  £nc.  Law,  2d  ed.  I  trial  judge,  they  have  materially  lightened 
pp.   980-985 ;    Union   Cent,   L.  Ins,   Co,   v. !  the  labors  of  the  court  in  this  rather  un 


fiuxtr,  62  Ohio  St.  385,  49  L-  R.  A.  737,  57 
N.'E.  66;  Millard  v.  Brayton,  177  Mass. 
o33,  52  L.  R.  A.  117,  69  N.  E.  436. 

It  is  immaterial  that  the  policy  in  ques- 
tion is  what  is  known  as  an  accident  policy. 

Cooke,  Life  Ins.  §  2;  Logan  v.  Fidelity  d 
C.  Co,  146  Mo.  114,  47  S.  W.  948;  Locomo- 
tive Engineers*  Mut,  L.  d  Acci,  Ins.  Asso.  v. 
Wiiiterstein,  58  N.  J.  Eq.  189,  44  Atl.  199; 
Irtain  v.  Travelers*  Ins,  Co. 
App.  683,  39  S.  W.  1097. 


usual  and  very  interesting  case.  The  view 
herein  taken  renders  it  unecessary  to  decide 
all  the  questions  presented.  The  first  in- 
quiry in  such  a  case  as  this  necessarily  is, 
What  interest  does  the  beneficiary  take  in 
an  ordinary  life  policy?  And  there  is  no 
dilference  as  to  an  accident  policy.  The  ap- 
pellant diiferentiates  between  the  policy  and 
the  fund  to  arise  out  of  the  policy,  and  savs 
16  Tex.  Civ.  the  beneficiary  has  a  vested  interest  in  the 
policy,   but   not   a  consummated,   complete 


'The  term  "vested**  means  that  the  "pol-  right  to  the  fund ;  or,  otherwise  stated,  the 
icy  and  its  proceed^  belong  to  the  benefi- 1  beneficiary  has  a  vested  interest  in  the  pol- 
ciary.*'  \  icy,  but  only  a  conditional  interest  in  the 

Millard  v.  Bray  ton,  177  Mass.  534,  52  L.  i  fund.  On  the  other  hand,  the  respondent 
R.  A.  117,  69  N.  E.  436;  Connecticut  Mut,  j  contends  that  a  beneficiary  has  a  vested  in- 
L.  Ins.  Co.  V.  Burroughs,  34  Conn.  306,  91  '  terest  in  the  policy  and  the  money  to  be- 
Am.  Dec.  725 ;  Continental  L.  Ins.  Co,  v.  ,  come  due  under  it,  which  cannot  be  devested 
Palmer,  42  Conn.  60,  19  Am.  Rep.  630;  Bar-  I  by  the  assured  or  the  company,  or  both, 
Uy  v.  Heist,  86  Ind.  196,  44  Am.  Rep.  285 ;  |  without  the  consent  of  the  beneficiary,  and, 
Fischer  v.  American  L,  of  H,  168  Pa.  279, '  in  case  the  beneficiary  dies  before  the  as- 
31  Atl.  1089.  ;  sured,  that  vested  interest  passes  to  the  le- 

Conditions  annexed  in  the  policies  to  the  |  ?al  representatives  of  the  beneficiary,  as  a 
right  of  the  primary  beneficiary,  such  as  "if  ,  chose  in  action.  The  subcontentions  of  the 
living,"  etc.,  are  conditions  subsequent.  ;  respective   parties   are   that   the   appellant 


Continental  L,  Ins.  Co.  v.  Palmer,  42 
Conn.  60,  19  Am.  Rep.  530;  Voss  v.  Connec- 
ticut Mut.  L.  Ins.  Co.  119  Mich.  161,  44  L. 
R.  A.  689.  77  N.  W.  697;  Glenn  v.  Bums, 
100  Tenn.  295,  45  S.  W.  784;  Norfolk  Nat. 
Bank  v.  Flynn,  68  Neb.  253,  78  N.  W.  505; 
Smith  V.  /Htna  L.  Ins.  Co.  68  N.  H.  405,  44 
Atl.  531;  Walsh  v.  Mutual  L.  Ins,  Co.  133 
X.  Y.  409,  31  N.  E.  228 ;  Paden  v.  BHscoe, 
81  Tex.  563,  17  S.  W.  42;  Cowman  v.  Rog 
^rs,  73  Md.  404,  10  L.  R.  A.  550,  21  Atl 


contends  that  if  the  policy  is  payable  to  n 
primary  beneficiary  "if  surviving,"  and,  if 
not,  to  an  alternative  beneficiary,  the  term 
**if  surviving"  is  a  condition  precedent  to 
the  right  of  the  primary  beneficiary  or  his 
legal  representatives  to  recover,  and  hence 
.  the  burden  of  proof  is  upon  him  or  them  to 
I  prove   that   he   survived   the   assured.    On 
the   other    hand,    the    respondent   contends 
that  the  term  "if  surviving"  is  a  condition 
subsequent,   and   that  the   primary   benefi- 
^^     „^  ^    ^  „„  ,,j    „^^    ,^  ^     ciarj%  or  his  legal  representatives,  must  re- 

64;  Thomas  v.  Cochran,  89  Md.  390,  46  L.  cover  unless  it  be  proved  that  the  priman- 
R.  A.  160,  43  Atl.  792 ;  Hopkins  v.  North-  \  beneficiaiy  did  not  survive  the  assured,  and 
uestem  Life  Assur,  Co,  40  C.  C.  A.  1,  99  hence  the  burden  of  proof  is  upon  the  alter- 
Fed.  199.  ^  native  beneficiary  to  show  that  the  primary 

The  entire  claim  of  the  legal  representa-  beneficiary  did  not  survive  the  assured, 
tives  is  based  upon  the  alleged  survivorship  And,  incidentally,  the  parties  hereto  have 
■of  the  party  under  whom  they  claim ;  and  '  considered  the  question  of  the  rule  in  case 
the  burden  necessarily  rests  upon  said  legal  i  of  the  death  of  two  persons  in  a  common 
representatives  to  establish  such  survivor-  disaster.  This  proposition  is  best  disposed 
ghip.  I  of    before  considering  the   other   questions 

Newell  V.  Nichols,  76  N.  Y.  78,  31  Am.  ■  raised. 

Rep   424.  ^^  ^^^  jurisdictions  that  proceed  accord- 

ok  conflicting  claims  of  title  to  property,  I }»»  ^^  ^^^  P^^}?^  ^^  *J^«  common  law,  there 
the  same  "remains  where  it  is  found  to  be  , '%  "^  presumption  as  to  survivorship  in  case 
vested,  unless  there  is  evidence  to  show  that  I  ^^,  »  ^.^'I^^^^"  ""^^1?^^'  •  T^""  ^^'^  is  that  he 
it  h«a  been  devested  "  '  ^^^^  ^^^^^^  *  "S*^^  ^^  ^'^*"®  ^^  survivorship 

tihaUcrwaxtev.  Powell,  1  Curt.  Eccl.  Rep.  through  whom  he  claims,  and  that,  failing 
706;  Lawson,  Presumptive  Ev.  p.  302;  Tay-  j^  thil,  the  property  or  find  remains  veste! 
lor,  Ev.  9th  ed.  p  183,  American  notes,  p.  ^g  jt  was  before  the  calamity.  Lawson. 
42;  Greenl.  Ev.   16th  ed.  §  30,  note,  6,  p.   --  .      ^  --^        .       J     _ 

126;  Padcn  v.  Briscoe,  81  Tex.  663,  17  S. 
W.  42;  Cowman  v.  Rogers,  73  Md.  404,  10 
L.  R.  A.  560,  21  Atl.  64;  Re  Willbor,  20  R. 
L  126,  51  L.  R.  A.  863,  37  Atl.  634. 

Messrs.  W.  S.  Anthony  and  William 
H.  Clopton  also  for  respondent. 
58  L.  R.  A. 


Presumptive  Ev.  p.  298,  rule  54.  The  rule 
is  stated  in  1  Taylor  on  Evidence,  9th  ed. 
p.  183  [American  notes,  p.  41],  as  follows : 
"A  mass  of  ingenious  reasoning  clusters 
about  the  question.  What  presumption  of 
survivorship  exists  when  several  persons 
perish  in  a  common  accident?    The  rugged 
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common  sense  of  English  law,  after  some 
slight  attempts  to  adopt  them,  discards  the 
intricate  presumptions  of  the  civil  law,  as 
based  on  age,  health,  sex,  etc.,  and  adopts 
the  rule  that  there  is  no  presumption  on  the 
subject  whatever ;  that  he  who  relies  on  the 
fact  of  survivorship  must  establish  it  as 
best  he  can."  Greenleaf  on  Evidence,  16th 
ed.,  after  speaking  of  the  presumptions  that 
obtain  according  to  the  Roman  and  civil 
laws,  says,  in  note  5  to  §  30,  p.  126:  "The 
rule  as  now  established  by  the  English  and 
American  cases  is  that,  where  it  is  proved 
that  two  or  more  persons  perished  in  the 
same  calamity,  there  is  no  presumption  of 
law  that  one  survived  the  others,  or  that  all 
perished  at  the  same  time;  the  burden  of 
proving  that  one  survived  the  others,  or 
that  all  perished  simultaneously,  is  on  the 
person  who  asserts  such  to  be  the  fact." 
The  inquisitive  legal  mind  will  find  the  sub- 
ject discussed  and  the  principal  decisions 
collated  in  a  note  to  the  case  of  Re  Willbor 
(R.  I.)  61  L,  R.  A.  863,  which  is  so  ex- 
haustive that  a  reference  to  it  is  all  that  is 
necessary  to  dispose  of  this  incidental  prop- 
osition in  this  case,  and  which  leads  to  the 
abbreviated  statement  of  the  law  that  there 
is  no  presumption,  but  it  depends  upon  the 
fact,  and  the  fact  must  be  proved  by  him 
whose  recovery  depends  upon  the  establish- 
ment of  the  fact  of  survivorship. 

But  this  does  not  settle  the  case,  because 
the  representatives  of  the  father  and  daugh- 
ter each  claim  that  the  rights  of  the  other 
depend  upon  their  showing  which  of  the  two 
survived  the  other,  and  hence  each  claims 
the  burden  of  proof  is  upon  the  other.  The 
representative  of  the  father  further  claims 
that,  if  neither  can  prove  what  the  fact  in 
this  regard  was,  then  the  doctrine  of  "dis- 
tribution" applies,  and  the  fund  must  go 
where  it  would  have  gone  if  there  had  been 
no  appointed  beneficiary  in  the  policy,  to 
wit,  to  the  representative  of  the  assured. 
In  support  of  this  contention  counsel  cite 
many  cases  relating  to  the  disposal  of  prop- 
erty where  two  persons,  entitled  thereto  in 
the  alternative,  perish  in  a  common  disas- 
ter, and  which  hold  that  in  such  cases  the 
property  is  distributed  according  to  the 
statute  of  descents.  Types  of  such  cases 
are  Fuller  v.  Linzee,  135  Mass.  468  et  seq. 
iQucBre:  Is  this  case  overruled  by  Millard 
V.  Brayton,  177  Mass.  533,  52  L.  R.  A.  117, 
59  N.  E.  436) ;  Neivell  v.  Nichols^  75  N.  Y. 
78,  31  Am.  Rep.  424;  Hildehrandt  v.  Ames 
(Tex.  Civ.  App.)  66  S.  W.  128.  8ed  con- 
tra, Irtoin  V.  Travelers'  Ins.  Go.  16  Tex. 
Civ.  App.  683,  39  S.  W.  1097,  and  decisions 
of  the  supreme  court  of  Texas  in  New  York 
L.  Ins,  Co.  V.  IreUmd,  17  S.  W.  617,  14  L. 
R.  A.  278;  Splauon  v.  Chew,  60  Tex.  534; 
Byrne  v.  Casey,  70  Tex.  247,  8  S.  W.  38. 
Upon  this  contention  the  circuit  court  prop- 
erly held  that  those  cases  had  application 
only  to  the  distribution  and  transmission 
of  estates,  and  were  totally  inapplicable  to 
policies  of  insurance.  One  essential  diflfer- 
ence  is  sufficient  to  point  the  rule:  In  cases 
of  ordinary  property  no  one  has  any  vested 
interest  during  the  life  of  the  absolute 
owner  thereof,  under  the  maxim,  **Nemo  est 
58  L.  R.  A. 


lusres  viventiSy"   but  has  only  an  expect- 
ancy,   dependent    upon    the    death    of    the- 
owner  during  the  lifetime  of  the  expectant,, 
and  upon  the  further  contingency  that  the 
owner  did  not  dispose  of  the  property  by 
deed,  gift,  or  will   made   before   his  death, 
whereas  in  case  of  a  policy  of  insurance  the- 
beneficiary  has  ah  initio  an  interest  in  the 
policy,  which   neither  the  assured  nor  th& 
company  can  impair   or  takeaway  by  any 
act  or  deed  without  his  consent.     Masonic 
Benev.    Asso.   v.   Bunchy    109    Mo.,   loc   cit, 
580,  19  S.  W.  25.    This  naturally  leads  to 
the  question.  What  is  the  nature  and  char- 
acter of  the  interest  that  the  beneficiary  in 
a  life-insurance  policy  has  ?  In  Central  Nat. 
Bank  v.  Hume,  128  U,  S.,  loo.  cit.  206,  32  L. 
ed.  376,  9  Sup.  Ct.  Rep.  44,  Mr.  Chief  Jus- 
tice Fuller,  speaking  for  the  Supreme  Courts 
of  the  United  States,  said:     "It  is,  indeed^ 
the   general    rule   that   a   policy,   and   the 
money  to  become  due  under  it  [the  italics 
are  superadded  to  point  the  applicability  of 
the  language  used  to  the  respective  conten- 
tions of  the  parties  hereto  as  to  the  inter- 
est of  the  beneficiary  in  the  policy  and  in 
the  fund],  belong,  the  moment  it  is  issued, 
to  the  person  or  persons  named  in  it  as  the- 
beneficiary  or  beneficiaries,  and  that  there 
is  no  power  in  the  person  procuring  the  in- 
surance, by  any  act  of  his,  by  deed  or  by 
will,  to  transfer  to  any  other  person  the  in- 
terest of  the  person  named."     The  rule  i» 
thus  stated  in  3  Am.  &  Eng.  Enc.  Law,  2d 
ed.    p.  980:     "In    ordinary    life   insurance* 
where  no  power  of  devestiture  is  reserved, 
the  general  doctrine  prevails  that  the  issue 
of  the  policy  confers  immediately  a  vested 
right  upon,  and  raises  an  irrevocable  trust 
in  favor  of,  the  party  named  as  beneficiaiy,. 
— a  right  which  no  act  of  the  insured  can 
impair    without   the  beneficiary's  consent." 
In  support  whereof,  cases  are  cited  in  note 
10  which  show  this  to  be  the  rule  in  Eng- 
land, Canada,  Supreme  Court  of  the  United 
States,      Alabama,      Arkansas,     California, 
Connecticut,      Florida,      Illinois,     Indiana, 
lawa,  Kansas,  Kentucky,  Louisiana,  Maine, 
Massachusetts,  Michigan,    Minnesota,    Mis- 
souri,  New   Hampshire,   New   Jersey,  New 
York,  North  Carolina,  Ohio,  Pennsylvania,. 
Rhode    Island,    South    Carolina,  Tennessee, 
Texas,  and  Virginia.     It   is    further    noted 
(Id.  982)   that  a  contrary  doctrine  prevails 
in   Tennessee    and    Minnesota,  where    it   is- 
held  that  the  beneficiary  has  no  such  inter- 
est as  would  prevent  the  insured  from  dis- 
posing of  the  policy  by  assignment,  will,  or 
change  of  beneficiary.     And   (Id.  984)   it  is 
pointed    out    that    in    Oambs    v.  Covenant 
Mut.  L.  Ins.  Co.  50  Mo.  44,  it  was  held  that 
in  case  the  policy  was  made  payable  to  the 
wife  of  the  assured,  and  she  died,  and  the 
assured  married  again,  the  assured  had  a 
right   to   change   the   beneficiary   named  in 
the  policy,  and  make  it  payable  to  the  sec- 
ond wife  instead  of  to  the  first  wife.    The 
reasoning  upon  which  this  conclusion  was 
based   was   that  it   must  be  supposed  that 
the  husband  intended  to  make  a  provision- 
for  his  wife  in  case  he  died  before  she  did, 
and   that  he  did   not  intend  after  she  had 
died    (he  being  alive)   to  spend  his  moneys 
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keeping  alive  a  policy  for  the  benefit  of  his 
deceased  wife's  relatives,  who  did  not  even 
have  an  insurable  interest  in  his  life;  and 
as  he  had  changed  the  beneficiary  and  had 
died,  and  the  company  had  paid  the  insur- 
ance to  his  second  wife,  it  was  held  that 
the  administrator  of  the  first  wife's  estate 
<-ouId  not  recover  from  the  insurance  com- 
pany again.  This  reasoning  overlooks  the 
fact  that  if  the  husband  did  not  want  the 
insurance  to  go  to  the  representatives  of 
the  first  wife,  and  desired  to  provide  for 
the  second  wife,  the  way  was  open  to  him 
to  so  arrange  it  by  simply  letting  the  pol- 
icy lapse  for  nonpayment  of  premiums,  so 
tar  as  he  was  concerned  (but  the  deceased 
wife's  representatives  could  prevent  a  for- 
feiture of  the  policy  by  paying  the  pre- 
miums), and  by  taking  out  a  new  policy 
for  the  second  wife.  The  decision  is  evi- 
dently influenced  by  the  consideration  that 
the  deceased  wife's  representatives  had  no 
insurable  interest  in  the  life  of  the  hus- 
band. But  this  overlooks  the  fact  that 
they  recover  by  reason  of  the  policy  being 
a  chose  in  action  of  the  wife,  and  not  by 
reason  of  their  having  any  insurable  inter- 
est in  the  husband's  life.  The  American 
and  English  Encyclopedia  of  Law  does  not 
note  that  this  case  is  practically  overruled 
by  the  case  of  Masonic  Benev.  Asso.  v. 
Bufwh,  109  Mo.,  loc.  cit.  580,  19  S.  W.  25, 
which  case  is  followed  and  expressly  ap- 
proved in  Wells  v.  Covenant  Mut.  Ben. 
Asso.  126  Mo.,  loc.  cit.  638,  29  S.  W.  607, 
and  the  right  of  .substituting  beneficiaries 
is  limited  to  benefit  certificates  in  fraternal 
beneficial  associations,  because  such  right  of 
substitution  is  reserved  to  the  assured  by 
statute,  or  by  the  terms  of  the  constitution 
and  by-laws  of  such  associations,  but  as  to 
ordinary  life  insurance  it  is  expressly  said 
that  the  beneficiary  has  a  vested  interest  in 
the  policy.  To  avoid  further  misunder- 
standing, the  case  of  Gambs  v.  Covenant 
Mut.  L.  Ins.  Co.  50  Mo.  44,  is  hereby  ex- 
pressly overruled. 

It  being  thus  ascertained  that  the  benefi- 
ciary of  an  ordinary  life  policy  has  a  vested 
interest  in  the  policy  and  the  money  to 
oome  out  of  it,  the  next  question  in  this 
case  ia.  What  is  the  true  meaning  of  the 
term  "if  surviving?"  Does  this  destroy 
the  vested  interest  that  without  such  provi- 
sion in  the  policy  would  pass  to  the  benefi- 
ciary the  moment  the  policy  w^as  issued,  and 
make  the  interest  of  the  beneficiary  a  con- 
tingent one,  dependent  upon  the  beneficiary 
surviving  the  assured?  In  other  words,  Do 
those  words  create  a  condition  precedent,  or 
do  they  leave  the  interest  of  the  beneficiary 
a  vested  interest,  but  liable  to  be  defeated 
by  the  death  of  the  beneficiary  before  that 
of  the  assured?  In  other  words,  Do  these 
words  create  a  condition  subsequent?  With- 
out such  words  the  interest  of  the  benefi- 
ciary is  a  vested  interest.  The  addition  of 
such  words  does  not  change  the  nature  or 
character  of  the  interest  of  the  beneficiary 
HS  lone  as  the  beneficiary  lives.  It  only  af- 
fects uie  question  of  who  is  entitled  to  the 
money  arising  out  of  the  policy  in  case  the 
beneficiary  dies  before  the  assured.  Where 
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a  particular  person  is  named  in  a  policy, 
without  any  such  or  similar  words  of  quali- 
fication, the  interest  of  the  beneficiary  is  a 
ve-sted  interest;  and,  this  being  so,  if  the 
beneficiary  dies  before  the  assured,  that 
vested  interest  passes  to  the  legal  represen- 
tatives of  the  owner  of  such  vested  interest* 
and  the  interest  is  not  devested  or  impaired 
by  reason  of  the  death  of  the  beneficiary. 
3  Am.  &  Eng.'  Enc.  Law,  p.  987 ;  Century 
Dig.  p.  2391,  §§  1470  et  seq.  For  the  ex- 
press purpose  of  avoiding  this  result,  and  of 
controlling  the  channel  of  succession  in  case 
the  beneficiaries  died  before  the  assured, 
the  practice  grew  up  of  reserving  a  "dives- 
titure" in  such  cases;  that  is,  of  providing 
that,  if  the  primary'  beneficiary  was  not  liv- 
ing when  the  assured  died,  the  policy  and 
the  money  arising  out  of  it  should  go  to  a 
named  alternative  beneficiary;  thus  pre- 
venting the  same  from  passing  to  the  legal 
representatives  of  the  primary  beneficiary, 
as  it  otherwise  would  do.  This  is  called  a 
"reserved  power  of  divestiture,"  which 
means,  of  course,  a  divestiture  of  a  previ- 
ously vested  interest,  and  not  merely  a  di- 
vestiture of  an  expectancy;  for,  if  the  in- 
terest of  the  beneficiary  be  merely  an  ex- 
pectancy, dependent  upon  the  beneficiarj' 
outliving  the  assured,  then,  of  course,  if  the 
beneficiary  did  not  do  so,  the  expectancy 
would  fail,  and  there  would  be  no  necessity 
lor  reserving  a  power  of  divestiture.  No 
interest  could  vest  under  a  mere  expectancy, 
prior  to  the  happening  of  the  condition  up- 
on which  it  depended,  and,  none  having 
vested,  there  would  be  nothing  to  devest. 
Such  terms  in  a  policy,  therefore,  provide 
for  a  divestiture  of  the  vested  interest  of 
the  primary  beneficiary,  and  create  a  con- 
tingent interest  in  the  alternative  benefi- 
ciary: that  is,  the  alternative  beneficiary 
only -becomes  entitled  to  the  fund  upon  the 
happening  of  the  contingent  event  of  the 
death  of  the  primary  beneficiary  before  that 
of  the  assured.  In  other  words,  such  a  pro- 
vision in  a  policy  docs  not  make  the  interest 
of  the  primary  beneficiary  a  contingent  in- 
terest, dependent  upon,  and  to  attach  only 
in  case  of,  the  death  of  the  assured  before 
that  of  the  primary  beneficiary,  but  creates 
a  vested  interest  in  the  primary  beneficiary, 
which  may  be  devested  by  the  death  of  the 
primary  beneficiary  before  that  of  the  as^ 
r.ured,  and  creates,*  also,  a  contingent  inter- 
est in  the  alternative  beneficiaiy,  to  take 
effect  only  in  the  event  the  primary  bene- 
ficiary died  before  the  assur«l.  Or,  other- 
wise stated,  a  policy  payable  to  a  named 
beneficiary,  but  with  such  words  of  divesti- 
ture, creates  a  vested  interest  in  the  policy, 
and  the  money  to  arise  out  of  it,  in  the  pri- 
mary beneficiary,  coupled  with  a  condition 
subsequent  that  the  vested  interest  shall  be 
devested  out  of  the  primary  beneficiary  and 
his  representatives,  and  vested  in  the  alter- 
native beneficiai-y,  upon  the  happening  of 
the  subsequent  contingency  of  the  primary 
beneficiary  dying  before  the  assured.  It 
necessarily  and  logically  follows  that  if  the 
primary  beneficiary  has  a  vested  interest, 
which  can  only  be  devested  upon  the  hap- 
pening of  a  contingency,  and  the  alternative 
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benefieiarj'  has  only  a  contingent  interest, 
dependent  upon  the  divestiture  of  the  vested 
interest  of  the  primary  beneficiary,  the  pri- 
mary beneficiary,  or  his  legal  representa- 
tive,* is  entitled  to  the  policy  and  the  money 
arising  out  of  it,  unless  the  alternative 
beneficiary  shows  by  competent  evidence,  as 
a.  fact,  that  the  vested  interest  has  been  de- 
vested, and  that  the  contingent  interest  of 
the  alternative  beneficiary  lias  become  a 
vested  rig^it  by  reason  of  the  happening  of 
the  contingency  provided  therefor.  Paden 
v.  Briscoe,  81  Tex.  563,  17  S.  W.  42;  Cow- 
man v.  Rogers,  73  Md.  404,  10  L.  R.  A.  550, 
21  Atl.  64;  Thomas  v.  Cochran,  89  Md.  390, 
46  L.  R.  A.  160,  43  Atl.  792;  Hopkins  v.. 
Northwestern  Life  Assur.  Co.  40  C.  C.  A.  1,  | 
and  note  [99  Fed.  199].  i 

In  this  case,   Florence  was  the  primary 
beneficiaiy.  and  had  a  vested  interest,  liable 
to  be  defeated  by  the  happening  of  a  condi-  i 
tion  subsequent.     Tlie  legal  representatives  I 
of  the  assured   are  the  alternative   benefi-  j 
ciaries,  who  have  only  a  contingent  inter- 1 
est.  depending  upon  the  hap^ning  of  the  | 
condition    subsequent, — the    divestiture     of 
Florence's  vested  interest.     Florence  or  her 
legal  representatives  are,  therefore,  entitled  j 
to  the  money  unless  it  is  shown  that  her 
vested  interest  was  devested.     The  alterna- 1 
tive  beneficiary  is  not  entitled  to  the  fund 
until  the  vested  right  of  the  primary  bene- 
ficiary has  been  devested.     If  the  vested  in- 
terest is  not  shown  to  have  become  devested, 
Florence  or  her  legal  representative  is  enti- 
tled to  the  money.     Neither  shjB  nor  they 
therefore,  are  called  upon,  in  the  first  place, 
to  prove  a  negative;  that  is,  that  she  is  not 
entitled  to   the  money,  because  her  vested 
interest  has  become  devested.     But  the  al- 
ternative beneficiary  is  not  entitled  to  re- 
cover unless  the  vested  interest  has  become 
devested.     The    burden    of    proof   is,   there- 
fore, clearly  and  logically  upon  the  alterna- 
tive beneficiaiy  to  show  a  divestiture.     In- 
asmuch as  no*  such  proof  is  offered,  or,  in 
the  circumstances  of  this  case,  could  be  of- 
fered, it  follows  that  the  money  must  go 
just  as  the  policy  provided,  to  wit,  to  Flor- 
ence.    The    assured    so    arranged    it.      The 
company  fto  agreed  that  it  should  go.     The 
law  leaves  it  where  it  is,  because  it  cannot 
be  devested  or  disturbed,  for  want  of  proof 
that  the  vested  rights  of  the  primary  bene- 
ficiary had  become  devested,  and  the  contin- 
gent  rights   of   the   alternative   beneficiary 
had  become  vested. 

There  is  no  merit  in  the  objection  that  the 
circuit  court  appointed  a  trustee  for  the  le- 
gal representatives  of  Florence,  instead  of 
an  administrator  ad  litem  of  her  estate,  to 
act  while  the  regular  administrator  was 
unable  to  act.  This  is  a  proceeding  in 
equity,  and  such  a  court  has  a  right  to  ap- 
point a  trustee  wherever  it  is  necessary  to 
protect,  assert,  or  defend  a  right  to  prop- 
erty that  is  properly  in  the  custody  of  the 
court.  Moreover,  the  record  does  not  dis- 
close that  the  appellant  objected  to  such  ac- 
tion of  the  court  when  it  was  taken,  or 
saved  exception  thereto  by  a  term  bill  of  ex- 
<;eption8.  If  this  was  not  done,  it  could  not  | 
be  saved  in  the  final  bill  of  exceptions, 
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'  which  was  signed  at  a  term  subsequent  to 
that  at  which  the  ruling  complained  of  oc- 
curred. Richardson  v.  Schuyler  County 
Agri.  d  Mechanical  Asso,  156  Mo.  407,  57  S. 
W.  117;  Smith  v.  Boer,  166  Mo.  392,  66  S. 
W.,  loc.  cit,  169. 

'7716   judgment   of   the   Circuit    Court   is 
right,  and  is  affirmed. 


All  concur. 


Mary  E.  BOYCE,  Appt., 

V. 

MISSOURI    PACIFIC    RAILROAD     COM- 
PANY, Respt, 

(168  Mo.  583.) 

1.  AlChonKlt  Mtatutes  of  limitation  Ao 
not  directly  apply  to  actions  in 
-«vhicH  eaiieinentM  are  Involved,  still, 
by  Judicial  construction,  an  adverse  user  of 
an  easement  for  the  period  specified  in  the 
statute  barring  actions  for  the  recovery  of 
land  Is,  by  analogy,  held  to  raise  a  conclu- 
sive judicial  presumption  of  a  prescriptive 
right  by  lost  grant. 

2.  Kno-v«ledare  of,  and  therefore  con- 
sent on  tlie  part  of  a  landovrner 
to,  the  adverse,  open,  and  notorious 
exercise  of  an  easement  on  his  land  for  the 
period  necessary  to  obtain  a  right  by  pre- 
sumption of  a  lost  grant,  will  be  implied  by 
law,  although  they  in  fact  do  not  exist. 

;t.  If  an  easement  cannot  be  aca^lredl 
by  adverse  possession  aaralnst  a. 
landowner  while  the  property  Is  In  pos- 
session of  a  tenant,  the  doctrine  will  not  ap- 
ply in  the  landowner's  favor  where,  more 
than  the  limitation  period  before  action 
brought  and  after  the  adverse  right  had  been 
asserted,  he  required  a  surrender  and  renew- 
al of  the  lease. 

4.  A  constitutional  provision  that  pri- 
vate property  shall  not  be  taken  for 
public  use  without  compensation  does  not 
prevent  the  acquisition  by  a  railroad  com- 
pany  of   a   prescriptive  right   to  a  right  of 


(May  21.  1902.) 

APPEAL  by  plaintiflf  from  a  judgment  of 
the  St.  Louis  Circuit  Court  in  favor  of 
defendant  in  an  action  brought  to  recover 
possession  of  certain  real  estate.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Clinton  Rowell  and  Josopli 
H.  Znmbalen,  for  appellant: 

A  railroad  company  which  locates  its 
track  upon  land  without  the  consent  of  the 
owner  thereof  acquires,  by  its  adverse  use 
thereof  for  more  than  ten  years,  only  an 
easement  in  the  property. 

Belcher  Sugar  Ref.  Co.  v.  St.  Louis  Chrain 

Note. — ^As  to  acquiring  easement  by  pre- 
scription, see  also,,  in  this  series,  Curtis  v.  La 
Grande  Hydraulic  Water  Co.  (Or.)  10  L.  R.  A. 
484,  and  note;  also  Hook  v.  Joyce  (Ky.)  21  L. 
R.  A.  96;  Whittenton  Mfg.  Co.  v.  Staples 
(Mass.)  29  L.  R.  A.  500;  and  Atchison,  T.  & 
S.  F.  K.  Co.  V.  Conlon  (Kan.)  63  L.  R.  A.  781. 
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Eletmtor  Co.  82  Mo.  121;  Mo.  Const.  1875, 
art.  2,  5  21;  Hays  v.  Texas  d  P.  R.  Co.  62 
Tex.  397. 

In  order  that  an  easement  may  be  ac- 
•quired  in  lands  of  another  by  continuous 
adverse  use,  it  must  be  shown  that  the  own- 
er had  knowledge  of,  and  acquiesced  in,  said 
use. 

State  V.  Walters,  69  Mo.  465:  State  v. 
Proctor,  90  Mo.  334,  2  S.  W.  472 ;  Vaughan 
V.  Kupple,  69  Mo.  App.  583;  Zimmerman 
V.  Snou:dcn,  88  Mo.  218;  State  v.  Wells,  70 
Mo.  637;  American  Co.  v.  Bradford,  27 
Cal.  360;  Richard  v.  Hupp  (Cal.)  37  Pac. 
920;  Sargent  v.  Ballard,  9  Pick.  251;  Han- 
ntfin  V.  Blake,  102  Mass.  297:  Wallace  v. 
Fletcher,  30  N.  H.  434;  Smilh  v.  Putnam, 
62  N.  H.  369;  Jones,  Easements,  §  164. 

As  the  statute  of  limitations  does  not  ap- 
ply to  easements,  ten  years'  adverse  use  and 
•enjoyment  are  not  a  bar  to  the  true  owner, 
but  merely  evidence  from  which  a  jury  may 
presume  a  grant. 

Jones,  Easements,  §  161;  Cooper  v. 
Smith,  9  Serg.  &  R.  26,  11  Am.  Dec.  658; 
Parker  v.  Foote,  19  Wend.  312;  Kingston  v. 
Bomer,  1  Cowp.  102;  Pitzman  v.  Boyce,  111 
Mo.  387,  19  S.  W.  1104;  French  v.  Marstin, 
24  N.  H.  440,  57  Am.  Dec.  294;  Lanier  v. 
Booth,  50  Miss.  410. 

The  railroad  company's  use  and  posses- 
sion were  not  adverse  and  exclusive  until 
1890  or  later,  because  of  plaintiff's  igno- 
rance thereof  without  fault  on  his  part,  and 
because  of  the  concurrent  use  and  occupa- 
tion thereof  by  plaintiff's  lessee. 

Muifick  v.  Barney,  49  Mo.  458;  Key  v. 
Jennings,  66  Mo.  367 ;  Miller  v.  Rosenber- 
ger,  144  Mo.  292,  46  S.  W.  167 ;  Hunnewell 
V.  Burchett,  152  Mo.  611,  54  S.  W.  487; 
Union  Elevator  Co.  v.  Kansas  City  Subur- 
han  Belt  R.  Co.  135  Mo.  353,  36  S.  W.  1071. 

Plaintiff's  .right  of  entry  did  not  accrue 
until  1890,  less  than  ten  years  prior  to  the 
institution  of  the  suit. 

Doe  ex  dem.  Beadon  v.  Pyke,  5  Maule  & 
S.  146;  Mellor  v.  Watkins,  L.  R.  9  Q.  B. 
400;  Eten  v.  Luyster,  60  N.  Y.  252;  Dav- 
enport's Case,  8  Coke,  144;  Oreat  Western 
R.  Co.  V.  Smith,  L.  R.  2  Ch.  Div.  235 ;  Kri- 
der  v.  Ramsay,  79  N.  C.  354;  Hessel  v. 
Johnson,  129  Pa.  173,  5  L.  R.  A.  851,  18 
Atl.  754;  McKenzie  v.  Lexington,  4  Dana, 
130. 

A  railroad  company  cannot  acquire  title 
by  disseisin  and  adverse  possession  for  the 
statutory  period,  because  the  Constitution 
prohibits  the  taking  of  private  property  for 
public  use  unless  compensation  is  first  made 
to  the  owner. 

McCninton  v.  Pittsburg,  Ft.  W.  d  C.  R. 
Co.  66  Pa.  404;  Baker  v.  Fales,  16  Mass. 
488. 

Messrs.  Henry  G.  Herbel  and  Martin 
Is,  Clardy  for  respondent. 

• 

MBrshall,  J.,  delivered  the  opinion  of 
the  court: 

Ejectment  for  the  north  half  of  city  block 
No.  3,154  in  the  city  of  St.  Louis.  The  pe- 
tition is  in  the  usual  form.  The  ouster  is 
laid  as  of  January  1,  1893.  The  answer 
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disclaims  as  to  all  except  a  strip  15  feet 
wide  running  from  north  to  south  through 
the  land,  and  asserts  ownership  thereto  m 
the  defendant.  The  case  was  tried  without 
the  aid  of  a  jury,  and  judgment  entered  for 
the  defendant,  from  which  the  plaintiff  ap- 
pealed. 

In  *1862  Mrs.  Octavia  Boyce,  mother  of 
the  plaintiff,  owned  the  whole  of  block  3,- 
154.  On  the  1st  of  June,  1862,  she  leased 
the  whole  block  to  James  B.  Eads  for  a 
term  of  ten  years,  at  an  annual  rental  of 
$200,  with  tiie  option  for  a  renewal  term 
for  ten  years  more  at  a  rental  equal  to  6 
per  cent  of  the  value  of  the  land,  to  be  fixed 
by  arbitration.  The  lease  to  Eads  was 
never  renewed.  In  1876  Mrs.  Boyce  died, 
and  in  1879  the  block  waa  partitioned  be- 
tween Mary  E.  Boyce  and  John  O'Fallon 
Delaney;  the  former  being  allotted  the 
north  half,  and  the  latter  the  south  half, 
of  the  block.  In  1868  Eads  sublet  the 
whole  block  to  the  Jklissouri  Zinc  Company, 
and  that  company  occupied  it  until  April 
19,  1880,  when  the  Eads  lease  and  the  sub- 
lejise  to  the  zinc  company  were  surrendered 
to  Mary  E.  Boyce  and  John  O'Fallon  De- 
laney, and  were  canceled;  and  they,  each  for 
themselves,  leased  their  respective  parts 
thereof  to  the  zinc  company  for  a  term  end- 
ing May  1,  1890,  and  that  company  re- 
mained in  possession  under  said  leases  un- 
til that  time.  Afterwards  the  property 
was  rented  to  others.  From  1862  to  1880 
James  M.  Carpenter  was  the  agent  for  the 
owners  of  the  property,  and  collected  the 
rents  and  paid  the  taxes.  From  1880  to 
1890  Hartnett  &  Co.  were  the  agents  for 
the  owners,  collected  the  rents,  and  paid 
the  taxes.  After  that  date  the  owners  at- 
tended to  renting  the  property  themselves. 
In  1872  the  Pacific  Railroad  Company, 
without  color  of  title  or  authority  of  law, 
entered  upon  the  property,  and  took  posses- 
sion of  the  15-foot  strip,  constructed  a  track 
upon  it,  which  was  known  as,  and  constitut- 
ed a  part  of,  the  Kirkwood  connection  or 
branch  of  that  road ;  and  that  company  and 
its  successor,  the  defendant,  has  ever  since 
been  in  open,  peaceable,  continuous,  and  un- 
interrupted possession  of  said  strip,  claim- 
ing it  as  of  right  and  adversely  to  the 
world,  and  has  paid  taxes  on  it  as  a  part  of 
its  Kirkwood  branch.  Mary  E.  Boyce  did 
not  have  actual  knowledge  of  the  defend- 
ant's possession  and  claim  until  October. 
1890,  and  never  saw  the  property  until 
1898,  and  John  O'Fallon  Delaney  did  not 
have  such  actual  knowledge  until  1895. 
This  suit  was  begun  on  March  6,  1897.  The 
defendant's  right  rests  entirely  upon  a  pre- 
sumption of  a  grant  based  upon  prescrip- 
tion. The  plaintiff  asserts  three  proposi- 
tions, under  all  and  each  of  which  she 
claims  that  she  is  entitled  to  judgment,  to 
wit:  (1)  That,  under  the  Constitution  of 
Missouri,  the  defendant  railroad  company 
can  only  have  an  easement  in  the  land  cov- 
ered by*  its  right  of  way,  the  fee  remaining 
in  the  owner,  subject  to  the  use,  and  that 
the  statute  of  limitations  does  not  run  in 
favor  of  a  party  having  only  an  easement  in 
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land;  (2)  that  the  land  was  continuously 
leased,  and  therefore  the  plaintiff  could  not 
lawfully  enter  into  the  possession,  or  chal- 
lenge the  right  to  possession  claimed  by  the 
defendant,  and  hence  the  defendant's  pos- 
session could  only  be  adverse  to  the  tenant's 
rights,  and  was  not  adverse  to  the  plaintiff's 
rights ;  and  ( 3 )  that  under  the  Constitution 
of  Missouri  a  railroad  company  cannot  ac- 
quire an  easement  for  a  right  of  way  by 
prescription  or  limitation,  but  can  only  do 
so  by  paying  just  compensation  therefor  to 
the  owner,  or  into  court  for  the  owner,  in  a 
suit  for  condemnation ;  and  of  these  in  their 
order. 

1.  Section  21  of  article  2  of  the  Constitu- 
tion provides  **that  private  property  shall 
not  be  taken  or  damaged  for  public  use 
without  just  compensation.  Such  compen- 
sation shall  be  ascertained  by  a  jury  or 
board  of  commissioners  of  not  less  than 
three  freeholders,  in  such  manner  as  may 
be  prescribed  by  law;  and  until  the  same 
shall  be  paid  to  the  owner,  or  into  court  for 
the  owner,  the  property  shall  not  be  dis- 
turbed or  the  proprietary  rights  of  the 
owner  therein  devested.  The  fee  of  land 
taken  for  railroad  tracks  ^vithout  the  con- 
sent of  the  owner  thereof  shall  remain  in 
such  owner  subject  to  tiie  use  for  which  it 
is  taken."  Even  before  the  adoption  of  the 
present  Constitution,  this  court  held  that, 
in  condemnation  cases  by  a  railroad  for  a 
right  of  way,  the  fee  did  not  pass,  but  re- 
mained in  the  owner,  subject  to  the  use.  It 
was  also  held  that  an  easement  passed  to 
the  railroad,  "'giving  it  perpetual  and  con- 
tinuous title  so  long  as  it  used  the  land  for 
the  purpose  for  which  it  was  taken,  but, 
when  that  use  was  abandoned,  then  it  would 
revert  Ijack  to  the  owner  of  the  premises." 
Kellogg  v.  Malin,  50  Mo.  496,  11  Am.  Rep. 
426.  And  this,  too,  notwithstanding  tlie 
statute  then  in  force  authorized  the  acquisi- 
tion by  the  railroad,  by  condemnation,  of  an 
"absolute  estate  in  fee  simple;"  for  it  was 
said  that  the  words  "fee  simple,"  used  in 
the  sttitute,  were  not  employed  in  their 
technical  sense.  Since  the  adoption  of  the 
section  of  the  Constitution  of  1875,  quoted, 
this  court  has  likewise  held  that  a  railroad 
company  has  only  an  easement  in  the  land 
for  its  right  of  way  or  tracks.  Union  De- 
pot  Co.  V.  Frederick,  117  Mo.  152,  21  S.  W. 
1118,  1130,  26  S.  W.  350;  ^t,  Louis,  K.  d 
N.  W.  R.  Go.  V.  Clurk,  121  Mo.  169,  26  L. 
R.  A.  751,  25  S.  W.  192,  906.  But  while  the 
railroad  does  not  acquire  the  fee,  it  deos  ac- 
quire a  perpetual  and  continuous  easement 
as  long  as  it  uses  it  for  such  purpose;  and 
the  owner  of  the  fee  is  not  entitled  to  use 
the  land  at  the  same  time  with  the  railroad 
company,  but  the  company  is  entitled  to  the 
exclusive  use,  limited  only  as  it  is  or  may 
be  by  statute  in  that  regard.  Therefore  the 
term  "easement,"  as  employed  in  those 
cases,  was  not  used  in  its  strict,  technical 
sense,  but  partakes,  rather,  of  the  meaning 
of  an  interest  in  the  land,  than  of  the  orig- 
inal meaning  given  to  the  term  "easement;" 
that  is,  a  right  in  common  with  the  owner 
or  other;*.  10  Am.  &  Eng.  Enc.  Law,  2d 
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ed.  p.  400,  and  cases  cited  in  notes.  It  is> 
with  this  in  mind  that  the  first  contentioix 
of  the  plaintiff — that  the  statute  of  limita- 
tions does  not  apply  to  easements — must  b«- 
considered. 

Originally,  in  England,  easements  were* 
said  to  lie  wholly  in  grant.  Easements  are 
incorporeal  hereditaments,  and  statutes  of 
limitation  were  held  to  apply  only  to  ac- 
tions for  the  recovery  of  land.  Afterward?^ 
the  fiction  of  a  "lost  grant"  was  adopted  by 
the  courts ;  that  is,  the  courts  presumed, 
from  the  long  possession  and  exercise  of 
right  by  the  defendant  with  the  acquiescence 
of  the  owner,  that  tliere  must  have  been 
orisrinally  a  grant  by  the  owner  to  the 
claimant*^  which  had  become  lost.  "It  was 
called  a  lost  grant,  not  to  indicate  that  the* 
fact  of  the  existence  of  the  grant  originally 
was  of  importance,  but  to  avoid  the  rule  of 
pleading  requiring  profert."  Lehigh  Valley 
R.  Co.  V.  McFarlan,  43  N.  J.  L.  605.  It  was 
considered  the  duty  of  the  court  to  enforce 
the  fiction,  "not,  however,  because  either  the 
court  or  juiy  believe  the  presumed  grant  to 
have  been  actually  made,  but  because  public 
policy  and  convenience  require  that  long- 
contip-ued  possession  shall  not  be  dis- 
turbed." Jones,  Easements,  §  161,  p.  138. 
Pollock.  B.,  in  the  recent  case  of  Boss  v. 
Gregory,  L.  R.  25  Q.  B.  Div.  481,  decided  in 
1800,  said  the  fiction  of  lost  grant  has  been 
adoi)led  by  almost  all  civilized  nations  for 
the  furtherance  of  justice  and  the  sake  of 
peace.  Formerly  it  was  held  to  apply  only 
to  cases  whore  the  defendant  claimed  a  right 
to  possession  by  prescription;  that  is,  that 
his  riofht  bi^an  at  a  period  beyond  the  time 
whereof  the  memory  of  man  runneth  not  to 
the  contrary.  Lately  in  England  and  in 
most  of  the  United  States  the  rule  has  been 
adopted  that  the  period  for  acquiring  an 
easement  in  lands  corresponds,  to  the  local 
statute  of  limitations  as  to  land.  For  it 
was  said:  "It  would  be  irrational  to  hold 
that  II n  easement  may  not  be  acquired  by 
the  same  lapse  of  time  required  to  confer 
title  to  the  land  by  adverse  possession.'' 
Jones,  Easements,  §  160,  p.  134,  and  cases 
cited  in  note.**.  And  this  is  the  doctrine 
ably  announced  by  Ellison,  J.,  speaking  for 
the  Kansas  City  court  of  appeals  in  House 
V.  Montgomery  J  19  Mo.  App.,  loc.  dt.  179. 
after  an  exhaustive  review  of  the  modern 
authorities.  Hence,  while  statutes  of  limi- 
tations do  not  directly  apply  to  actions  in 
which  easements  or  other  incorporeal  here- 
ditaments are  involved,  still  by  judicial 
construction  an  adverse  user  of  an  easement 
for  the  period  specified  in  the  statute  bar- 
ring actions  for  the  recovery  of  lands  is 
now  by  analogy  held  to  be  a  conclusive  judi- 
'  cial  presumption  of  a  prescriptive  right  by 
a  lost  grant.  Jones,  Easements,  §§  161. 
102,  and  cases  cited;  10  Am.  &  Eng.  Enc. 
Itaw,  2d  cd.  p.  426,  and  cases  cited.  It  is 
the  accepted  rule,  however,  that  "the  user, 
to  perfect  title  by  prescription  to  an  ease- 
ment, must  be  exerased  by  the  owner  of  the 
dominant  tenement,  and  must  be  open, 
peaceable,  continuous,  and  as  of  right." 
Illinois  C.  R.  Co.  v.  Bloomingtofi,  167  111.  9, 
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47  N.  K.  318;  Conyers  v.  Scott,  94  Ky.  123, 
2il  S.  W.  530;  Sxoan  v.  Munch,  65  Minn. 
500,  35  L.  R.  A.  743,  67  N.  W.  1022:  Hoyt 
V.  Carter,  16  Barb.  212:  Bushey  v.  Santift, 
S6  Hun,  384,  33  N.  Y.  Supp.  473;  Costello 
V.  JJarris,  162  Pa.  397,  29  Atl.  874.  This 
nioctrine  was  recognized  by  this  court  in 
Pitzman  v.  Boyce,  111  Mo.  387,  19  S.  W. 
1 104,  and  it  was  there  said :  *'And  such  ad- 
verse user  for  the  statutory  period  will  give 
origin  to  the  rebuttable  legal  presifhiption 
of  a  grant,  even  though  the  use,  in  its  in- 
t'eption,  was  a  trespass.'*  But  it  was  not 
meant  by  this  that  the  legal  presumption 
of  a  grant  could  be  rebutted  or  overcome  by 
proof  that  the  owner  of  the  fee — the  ser- 
vient estate — had  no  actual  knowledge  of 
the  claim  to  an  easement,  and  did  not  ex- 
pressly acfjuiesce  in  the  dominant  use.  It 
was  only  intended  that  the  presumption 
could  be  rebutted  by  showing  that  the  use 
was  by  express  permission,  or  that  the  own- 
-er  of  the  servient  estate  was  under  a  legal 
iiisability,  and  could  not.  therefore,  give 
consent  or  legal  acquiescence,  or,  in  other 
words,  by  the  interposition  of  any  of  the 
excusatory  pleas  that  are  open  to  a' plaintiff 
in  ejectment  against  a  plea  by  the  defend- 
ant of  the  statute  of  limitations.  So  that 
although,  technically,  the  statute  of  limita- 
tions does  not  apply  to  an  easement,  still 
by  judicial  interpretation  the  result  is  the 
same  as  if  the  statute  did  so  apply.  Undej- 
the  lirst  contention  the  plaintilT  as.serts  the 
subcontc^ntion  that  the  burden  is  upon  the 
defendant  to  show  that  such  exercise  of 
such  an  easement  was  with  the  knowledge 
and  acquiescence  of  the  owner,  and  that  in 
this  case,  so  far  from  the  defendant  so  prov- 
ing, it  appears  that  Mary  E.  Boyce  did  not 
know  that  the  tracks  were  on  the  land  un- 
til 1890.  and  John  O'Fallon  Delaney  did  not 
Icnow  th.it  fact  until  1895.  Theoretically, 
the  use  and  easement  are  with  the  knowl- 
edge and  acquiescence  of  the  owner  as  much 
as  is  the  adverse  possession  of  a  defendant 
in  ejectment.  F(n-  the  law  presumes  that 
every  man  knows  the  condition  and  status 
of  his  land,  and  if  anyone  cmst^  him.  or 
trespasses  upon  his  land,  or  enters  into 
possession  and  sets  up  an  adverse  claim 
thereto,  and  the  owner  does  not  ask  legal 
aid  to  dispossess  him  within  the  time  lim- 
ited for  bringing  such  actions,  the  law  as- 
sumes that  the  owner  has  acquiesced  in  the 
adverse  claim.  That  is,  the  statute  of  limi- 
tations sets  at  rest  all  such  questions  unless 
they  are  properly  presented  for  adjudica- 
tion within  the  statutory  period  of  limita- 
tion. In  point  of  fact,  the  owner,  like  these 
owners,  may  have  had  no  actual  knowledge, 
and  therefore  did  not  expressly  acquiesce; 
but  the  law  implies  knowledge,  and  there- 
fore consent.  This  is  as  true  of  claims  to 
easements  as  it  is  of  claims  to  the  land  it- 
self. 10  Am.  &  Eng.  Enc.  Law,  p.  426.  A 
like  contention  was  made  by  the  plaintiff  in 
Miller  v.  Rosenherger,  144  Mo.,  loc.  cit.  300, 
1(5  S.  W.  167,  in  an  ejectment  suit,  where 
title  by  limitation  was  set  up  by  the  defend- 
ant; and  this  court,  speaking  through  Bur- 
gess, J.,  held  that  an  instruction  embodying 
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such  an  idea  was  erroneous,  saying^:  "If 
defendant's  possession  was  adverse,  open, 
and  notorious,  under  claim  of  title  to  the 
land,  it  makes  no  difference  whether  plain- 
tiif  in  fact  knew  of  such  adverse  holding  or 
not.  The  law  did  not  impose  upon  defend- 
ant, under  the  circumstances  disclosed  by 
the  record  in  this  case,  the  duty  of  notifying 
plaintiff  of  the  character  of  his  possession, 
or  of  advertising  it  to  the  world.  It  was 
sufficient  if  his  possession  was  adverse, 
open,  notorious,  under  claim  of  ownership 
of  the  property  for  the  period  of  ten  con- 
secutive years  next  preceding  the  institu- 
tion of  this  suit."  And  this  has  long  been 
the  rule  in  this  state,  whether  the  claim  as- 
serted be  to  an  easement  or  to  the  whole  fee 
simple,  especially  where  the  nature  of  the 
possession  is  necessarily  notice  of  the  claim. 
^Scruggs  v.  ScruggSy  43  Mo.  142;  Fugate  v. 
Pierce,  49  Mo.,  loc.  cit,  446,  447;  Key  v. 
Jennings,  66  Mo.  356;  Leeper  v.  Baker,  68 
^fo.,  loc.  cit.  405;  Hargis  v.  Kansas  City  dt 
,S.  R.  Co.  100  Mo.  210,  13  S.  W.  680;  Tur- 
ner v.  Union  P.  R.  Co.  112  Mo.  547,  20  S. 
W.  073;  Milherson  v.  Eilers,  114  Mo.,  loc. 
cit.  254,  21  S.  W.  514.  The  conclusion  of 
Black,  J.,  in  Turner  v.  Union  P.  R.  Co.  112 
Mo.,  loc.  cit.  547,  20  S.  W.  673,  is  peculiar- 
ly applicable  to  the  question  under  consid- 
eration. That  learned  jurist  said:  "The 
proof  is  clear  and  undisputed  that  the  com- 
pany built  its  tracks  across  the  strip  of  land 
in  suit  in  1808  or  1869.  It  has  from  that 
time  to  the  commencement  of  this  suit  oc- 
cupied and  used  the  land  for  a  right  of  way. 
and  this  use  has  been  open,  exclusive,  and 
without  interruption.  The  suit  was  com- 
menced in  1883.  No  witness,  it  is  true,  tes- 
tified in  so  many  words  that  the  defendant 
claimed  to  own  the  land  occupied  by  its 
tracks:  but  there  is  no  evidence  showing,  or 
tending  to  show,  that  the  railroad  company 
took  or  entered  into  possession  by  permis- 
si<m  of,  or  license  from,  the  plaintiffs,  or  un- 
der any  contract  with  them.  There  is  and 
c;ui  be*  no  pretense  of  any  contractual  rela- 
tions between  the  plaintiffs  and  defendant. 
This  being  so,  the  fact  of  actual,  open,  and 
continuous  possession  by  defendant  is  of 
itself  sufficient  evidence  that  the  possession 
was  adverse  to  the  plaintiffs.  The  defend- 
ant's case  did  not  call  for  any  other  or  fur- 
ther evidence.'*  Likewise,  the  rule  stated 
by  Burgess,  J.,  in  Wilkerson  v.  Filers,  114 
Mo.,  loc.  cit.  254,  21  S.  W.  514,  is  appropri- 
ate to  the  case  at  bar.  He  said:  "It  is 
well-settled  law  that  in  order  to  bar  the 
true  owner  of  his  right  to  the  possession  of 
his  land  where  the  occupant  holds  without 
color  of  title,  as  in  tlie  case  at  bar,  his  pos- 
session must  be  oi>en,  notorious,  continu- 
ous, and  adverse  for  the  period  of  ten  con- 
secutive years,  claiming  to  be  the  owner 
thereof.  Bowman  v.  Lee,  48  Mo.  335;  Fu- 
gate v.  Pierce.  49  Mo.  441 ;  Nelson  v.  Brod- 
hack,  44  Mo.  596,  100  Am.  Dec.  328.  If  de- 
fendant's possession  of  the  land  had  been 
adverse  to  plaintiff,  open  and  notorious,  and 
under  claim  of  right  thereto,  for  ten  years 
prior  to  the  time  this  suit  was  brought, 
plaintiff's     right     of     action     was     barred. 
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whether  he  knew  the  facts  or  not.  Scruggs 
V.  Scruggs,  43  Mo.  142.  Actual,  continued, 
visible,  notorious,  and  hostile  possession  is 
tantamount  to  a  claim  of  ownership. 
Shearer  v.  Middleton,  88  Mich.  621,  50  N. 
W.  737."  The  principles  of  these  cases  ap- 
ply as  well  where  only  an  easement  is 
claimed  as  where  the  title  to  the  land  it- 
self is  in  controversy.  Some  easements  are 
of  such  nature  and  character  that  they 
may  be  enjoyed  at  the  same  time  by  several 
persons,  and  the  owner  may  also  use  the 
surface  of  the  land.  In  some  cases  the  na- 
ture of  the  use  does  not  necessarily  dis- 
close the  identity  of  the  person  using  the 
land,  nor  does  it  disclose  or  mean  that 
an  exclusive  use  or  easement  is  claimed. 
But  in  the  case  at  bar  no  such  uncer- 
tainties are  present.  The  railroad  track 
was  permanently  laid  upon  the  land, 
thereby  giving  notice  to  the  owner  of 
the  nature  of  the  use  and  the  exclusive 
character  of  the  claim,  and  also  affording 
easy  means  of  identifying  the  occupant  and 
claimant.  It  does  not  appear  that  the 
tracks  were  laid  under  a  contract  or  license 
from  the  owner,  the  tenant,  or  anyone  else. 
They  were  laid  as  of  right  in  1872,  and 
have  been  used  as  a  part  of  the  Kirkwood 
connection  ever  since,  which  was  for  a 
l^eriod  of  twenty-five  years  before  this  suit 
was  brought.  The  possession  was  therefore 
open,  actual,  visible,  notorious,  continuous, 
liostile,  adverse,  and  under  claim  of  right 
without  color  of  title.  If  it  had  been  an 
individual  who  was  thus  shown  to  have 
been  in  possession,  there  could,  and  proba- 
bly would,  have  been  no  claim  but  that  the 
original  tortious  and  wrongful  possession 
liad  ripened  into  a  title  by  limitiition, 
whether  the  true  owner  actually  saw  or 
knew  of  such  possession  or  not.  By  anal- 
ogy, upon  the  theory  of  an  implied  lost 
grant,  the  defendant  has  acquired  by  pre- 
scription an  easement  for  a  railroad  right 
of  way  over  the  land,  which  entitles  it  to 
retain  the  exclusive  possession  as  long  as  it 
continues  to  use  the  land  for  such  purpose. 
2.  The  second  contention  of  the  plaintiff 
is  that  the  land  was  continuously  leased, 
and  therefore  the  plaintiff  could  not  law- 
fully enter  into  the  possession,  or  challenge 
the  right  to  possession  claimed  by  defend- 
ant; and  hence  the  defendant's  possession 
could  only  be  adverse  to  the  tenant's  rights, 
and  was  not  adverse  to  the  plaintiff's 
rights.  In  an  exceedingly  interesting, 
able,  and  exhaustive  brief,  the  plaintiff 
supports  this  contention  by  copious  refer- 
ences to  decisions  as  to  the  rights  of  ten- 
ants and  subtenants  as  against  the  land- 
lord and  as  against  strangers  to  the  titl«. 
But  there  is  a  link  missing  in  the  chain  of 
connection  between  the  principles  estab- 
lished by  the  cases  cited  and  the  facts  in 
evidence  in  this  case;  that  is,  it  does  not 
appear  that  the  premises  were  continuously 
under  lease,  and  therefore  the  plaintiff  had 
a  right  of  entry  more  than  ten  years  before 
the  institution  of  this  suit,  which  was 
therefore  the  date  at  which  the  cause  of  ac- 
tion accrued  to  the  plaintiff,  and  from 
r>8  L.  K.  A. 


which  date  the  limitation  or  prescription 
or  presumption  of  a  grant  began  to  run. 
The  facts  are,  briefly,  that  in  1862  Mrs. 
Boyoe  leased  the  property  to  James  J^. 
Eads  for  a  term  of  ten  years,  witJi  a  privi- 
lege of  a  renewal  for  ten  years  more.  No- 
other  lease  was  ever  made,  and  no  renewal 
was  ever  made  before  Mrs.  Boyce's  deaUi,  in 
1876.  In  1868  Eads  sublet  to  the  Missouri 
Zinc  Company,  which,  of  course,  could  only 
be  for»his  unexpired  term,  and  under  his 
privilege  for  a  renewal,  which  privilege, 
however,  was  never  exercised.  In  1872  the 
tracks  were  laid  on  the  land.  After  the 
expiration  in  1872  of  the  Eads  lease,  the 
zinc  company  continued  to  occupy  the  land 
until  Mrs.  Boyce's  death,  in  1876.  That 
company,  or  Eads,  under  whom  that  com- 
pany claimed,  was  therefore  a  mere  tenant 
from  month  to  month,  under  the  statute, 
from  the  expiration  of  the  lease  thencefor- 
ward, as  long  as  Mrs.  Boyce  lived,  and 
thereafter  until  after  the  partition  of  the 
land,  in  1879,  when  the  plaintiff  and  De- 
laney  required  a  surrender  and  cancelation 
of  the  Eads  lease,  and  of  all  rights  of  the 
zinc  company  as  subtenant,  and  leased,  each 
for  themselves,  their  respective  shares  t<> 
the  zinc  company,  for  a  new,  different,  and 
increased  rental,  for  a  new  term,  from  Mav 
1,  1880,  to  May  1,  1890.  Hence  a  right  of 
entry  not  only  accrued  to  the  plaintiff  in 
April,  1880,  but  such  entry  actually  occur- 
red, the  old  lease  and  rights  of  the  old  ten- 
ant and  subtenant  were  surrendered  and 
canceled,  and  a  new  lease,  right  of  posses- 
sion, and  rental  were  effected,  with  a  new 
tenant.  This  was  on  April  18,  1880,  which 
was  seventeen  years  before  this  suit  wa* 
brought.  If,  therefore,  the  plaintiff's  con- 
tention be  conceded,  that  while  property  is 
leased  the  statute  of  limitations  does  not 
run  in  favor  of  a  stranger  who  goes  into 
the  possession,  as  against  the  landlord,  but 
sucli  possession  affects  only  the  tenant*^ 
rights,  still  this  plaintiff  cannot  effectively 
invoke  such  a  rule,  because  this  plaintiff 
was  entitled  to  possession  in  1880,  the  de- 
fendant was  actually  in  possession  at  that 
time,  this  plaintiff  waited  seventeen  years> 
thereafter  before  beginning  this  suit,  and 
therefore  a  right  has  now  accrued  to  the 
defendant  to  retain  the  possession,  as 
against  the  owner,  who  fails  to  preserve  and 
properly  assert  his  rights  within  the  statu- 
tory period  prescribed.  But  this  concession 
is  made  only  for  the  purposes  of  argument 
in  this  case,  and  must  not  be  taken  as  the 
assertion  of  such  a  principle  by  this  courts 
3.  The  last  contention  of  the  plaintiff  is 
that  under  the  Constitution  of  Missouri 
(art.  2,  §  21)  a  railroad  company  cannot 
acquire  an  easement  for  a  right  of  way  by 
prescription  or  limitation,  but  can  only  do- 
so  by  paying  just  compensation  therefor 
to  the  owner,  or  into  court  for  the  owner. 
The  gist  of  this  contention  is  that,  because 
§  21  of  article  2  of  the  Constitution  pro- 
vides that  private  property  shall  not  be 
taken  for  public  use  without  just  compen- 
sation, therefore  a  railroad  company  can- 
not acquire  an  easement  by  prescription  or 
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limitation.  If  this  be  the  true  oonstruction 
to  place  upon  the  provision  of  the  Constitu- 
tion quoted,  then  it  logically  follows  that 
no  individual  can  acquire  title  by  limita- 
tion to  the  property  of  any  other  individ- 
ual, for  §  20  of  article  2  of  the  Constitution 
provides  that  private  property  shall  not  be 
taken  for  private  use  at  all.  Yet  in  spite 
of  this  constitutional  provision,  the  Reports 
of  the  decisions  of  this  court  are  full  of 
eases  where  one  individual  has  tiiken  the 
property  of  another  individual,  and  has  ac- 
quired complete  title  thereto  by  limitation. 
So,  too,  cases  have  been  decided  by  this 
court  where  railroad  companies  have  taken 
private  property  for  a  right  of  way,  and  by 
adverse  possession  for  the  statutory  period 
of  limitation  have  acquired  title  or  an  ease- 
ment {it  is  immaterial  what  it  is  termed) 
by  limitation,  or  by  means  other  than  by  di- 
rect purchase  or  condemnation.  In  Doyle 
V.  Kanaaa  City  d  8.  R.  Co.  113  Mo.  286,  20 
S.  W.  970,  the  trespass  was  waived,  and  the 
suit  was  for  the  value  of  the  land  taken; 
and  it  was  held  that  when  that  sum  was 
paid  it  would  operate  to  vest  an  easement 
in  the  land  in  the  defendant  *'as  eflfect- 
iially,  to  all  intents  and  purposes,  as  if  con- 
demnation proceedings  had  been  con- 
ducted." In  Turner  v.  Union  P,  R.  Co.  112 
Mo.,  loc.  cit.  547,  20  S.  W.  673,  the  defend- 
ant rested  its  claim  entirely  upon  limita- 
tion, and  that  claim  was  sustained  by  this 
court.  So,  too,  the  same  right  was  con- 
ceded, on  principle,  to  a  railroad  company, 
in  Bt,  Loui8  v.  Missouri  P,  R.  Co,  114  Mo., 
loc.  cit.  23,  21  S.  W.  202,  although  it  did 
not  avail  in  that  case,  because  the  statute  of 
limitations  did  not  run  against  the  city  of 
St.  Louis.  In  short,  the  theory  of  the  statute 
of  limitations  is  that  it  does  not  affect  the 
right,  but  simply  destroys  the  remedy  for 
the  assertion  of  the  right  in  court,  for  the 
purpose  of  quieting  titles,  and  preserving 
the  peace  of  society.  There  is  nothing  in- 
consistent between  such  statutes  and  sucli 
decisions  and  the  provisions  of  the  Consti- 
tution, for  the  Constitution  simply  offers 
protection  to  private  rights  to  all  such  as 
ask  its  aid,  while  the  statute  of  limitation 
and  the  decisions  simply  require  the  aid  of 
liie  law  to  be  reasonably  invoked,  and  re- 
fuse aid  to  those  who  have  not  tried  to  help 
themselves  at  a  proper  time. 

This  results  in  holding  that  the  judgment 
of  the  Circuit  Court  is  right,  and  hence  it  is 
affirmed. 

All  concur. 


J.  A.  GATES,  Respt., 

V. 

METROPOLITAN      STREET      RAILWAY 
COMPANY,  Appt. 

(168  Mo.  535.) 
1.  If  one  In  chargre  of  an   electric  car, 

^OTB.— As  to  liability  for  frightening  of 
horse  by  street  car,  see  also,  in  this  series, 
r>o8ter  V.  Charlotte  Street  R.  Co.  (N.  C.)  34  L. 
R.  A.  481,  and  note;  also  McCann  v.  Consol- 
idated Traction  Co.  (N.  J.  L.)  38  L.  R.  A.  236. 
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iieelnar    tliat     a     Uorse     lit     frightened 

by  the  approach  of  the  car,  and  that  its 
driver  is  in  danger,  continues  to  sound  the 
gong  or  ring  the  bell,  and  further  frightens 
the  horse  and  causes  it  to  run  away,  the  car 
I  company  is  liable  for  the  injuries  thereby 
caused  to  the  driver. 

2.  To  defeat  a  recovery  for  lnjarle» 
caatied  by  nearllarence,  contributory  neg- 
ligence on  the  part  of  plaintiff  must  hav«; 
entered  into,  and  formed  a  part  of  the  ef- 
ficient cause  of,  the  accident. 

3.  The  mere  fact  that  a  horse  frlgrht-^ 
ened  Into  running,-  a-«vay,  by  a  street 
car,  had  been  scared  once  about  a  week  be- 
fore by  a  dummy  engine,  Is  not  sufficient  to 
authorise  an  instruction  precluding  a  recoy- 
ery  for  the  injuries  caused  by  the  runaway  if 
the  real  cause  of  the  accident  was  the  dispo- 
sition of  the  horse  to  be  frightened  at  cars. 

(May  21,   1902,) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Jackson  County 
in  favor  of  plaintiff  in  an  action  brought  ta 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Affirmed. 

Statement  by  Marsliall,  J.: 

The  plaintiiT  sues  the  defendant  for  per- 
sonal injuries  caused  by  the  alleged  negli- 
gence of  the  defendant's  servant  in  violent- 
ly and  needlessly  ringing  the  gong  on  its  ca- 
ble car,  thereby  frightening  the  plaintiflr'& 
horse,  causing  him  to  run  away  and  throw 

Slaintiff  out  of  his  buggy.  There  was  a  ver- 
ict  for  the  defendant.  The  motion  for  new 
trial  contained  seven  grounds, — among 
them,  that  the  verdict  was  against  the 
weight  of  the  evidence;  but  the  court  based 
its  action  in  granting  the  new  trial  upon  its 
error  in  giving  instructions  asked  by  the  de- 
fendant. From  that  order  the  defendant  ap- 
pealed. 

Messrs.  Jolin  H.  I<uoaa  and  Trmatk. 
HasermaiK,  for  appellant: 

Plaintiff  wholly  failed  to  make  a  case. 
He  was  required  to  show  by  proof  that  he 
was  in  a  position  of  danger  long  enough  for 
the  defendant's  gripman  to  have  known 
thereof  and  avoided  the  injury. 

Telle  V.  Leavenworth  Rapid  Transit  R. 
Co.  50  Kan.  455,  31  Pac.  1076. 

There  was  no  testimony  of  the  distance 
within  which  a  train  could  be  stopped,  and 
neither  the  court  nor  the  jury  could  deter- 
mine the  same  without  the  aid  of  expert  tes- 
timony. 

Courley  v.  8t.  Louis  d  8.  F.  R.  Co.  36  Mo. 

App.  92 ;  Eckert  v.  8t.  Louis,  I.  M.  d  8.  R. 

'  Co.  13  Mo.  App.  362;  Mammerherg  v.  Met- 

\ropoliian  Street  R.  Co.  62  Mo.  App.  563; 

Maker  v.  Atlantic  d  P.  R.  Co.  64  Mo.  276; 

Grimviell  v.    Chicago   d   N.   W.   R.   Co.   73 

Iowa,  93,  34  N.  W.  758. 

The  ringing  of  the  bell  was  no  evidence  of 

I  negligence. 

,      Booth,  Street  Railways,  §  298 ;  Steiner  v. 

Philadelphia  Traction  Co.  134  Pa.   199,  1^ 

Atl.  491 ;   Molyneux  v.  Southwest  Missouri 

Electric  R.  Co.  81  Mo.  App.  26;  Walters  v. 

i  Chicago,  M.  d  8t.  P.  R.  Co.  104  Wis.  261,  SO* 

'  N.  W.  451. 
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If  plaintiflf's  injuries  might  be  attribut- 
4ible  to  several  causes,  for  one  of  which  de- 
fendant is  not  responsible,  plaintiff  was 
bound  to  prove,  as  he  did  not  do,  specifically 
a  cause  for  which  there  is  responsibility. 

Norfolk  d  W,  R.  Co,  v.  Poole,  4  Va.  S.  C. 
Rep.  42,  40  S.  E.  627 ;  Searles  v.  Manhattan 
R.  Co,  101  N.  Y.  661,  6  N.  E.  66;  Chesa- 
peake d  0,  R.  Co,  V.  SparrotD,  98  Va.  640, 
37  S.  E.  302. 

Messrs.  Elliott  Sc  Bumliaiii  and  'Wasli 
Adams,  for  respondent: 

The  violent  ringing  of  the  gong  close  to 
the  horse  when  it  was  plain  to  be  seen  that 
he  was  already  frightened  at  the  car  was  ac- 
tionable negligence. 

Lightcap  v.  Philadelphia  Traction  Co.  60 
Fed.  212 ;  Ellis  v.  Lynn  d  B.  R,  Co.  160 
Mass.  341,  35  N.  E.  1127;  McDonald  v.  To- 
ledo Consol,  Street  R.  Co.  20  C.  C.  A.  322, 
43  U.  S.  App.  79,  74  Fed.  106;  Benjamin  v. 
Uolyoke  Street  R.  Co.  160  Mass.  3,  36  N.  E. 
Do;  Oaldsburg  Electric  Motor  d  P.  Co.  v. 
Manville,  61  111.  App.  490. 

hi  order  to  defeat  recovery  of  damages 
arising  from  defendant's  negligence,  the 
plaintiff's  contributory  negligence  must  have 
been  the  proximate  cause  of  the  injury. 

Wharton,  Neg.  2d  ed.  §§  303,  323,  p.  214; 
Bailey,  ^Master's  Liabilitv  for  Injuries  to 
Servant,  1st  ed.  p.  414 1  WebVs  Pollock, 
Torts,  p.  573;  Beach,  Contrib.  Neg.  2d  ed. 
§  24;  Whalen  v.  St.  Louis,  K.  C.  d  N.  R. 
Co.  60  Mo.  324;  Pinnell  v.  St.  Louis,  A.  d 
T.  R.  Co.  49  Mo.  App.  170;  Walsh  v.  Mis- 
sissippi Valley  Transp.  Co.  52  Mo.  436; 
Flynn  v.  San  Francisco  d  8.  J.  R.  Co.  40 
Cal.  14,  G  Am.  Rep.  596;  Orleans  v.  Perry, 
24  Neb.  831,  40  N.  W.  417;  Hoepper  v. 
Southern  Hotel  Co.  142  Mo.  388,  44  S.  W. 
257 ;  Kennayde  v.  Pacific  R.  Co.  45  Mo.  255. 

An  instruction  authorizing  the  jury  to 
defeat  the  plaintiff's  recovery,  if  his  negli- 
gence merely  contributed,  however,  remote- 
ly, to  the  injury,  is  erroneous. 

Whalen  v.  St.  Louis,  K.  C.  d  N.  R.  Co.  60 
Mo.  324. 

Marsliall,  J.,  delivered  the  opinion  of  the 
court: 

The  negligence  set  out  in  the  petition  is 
that  while  the  plaintiff  was  driving  east  on 
Twelfth  street,  between  Bales  and  Askew 
avenues,  in  Kansas  City,  about  7:15  A.  m., 
on  July  12,  1897,  his  horse  became  fright- 
ened at  the  defendant's  approaching  car,  and 
backed  upon  the  track,  thereby  placing 
plaintiff  in  a  position  of  imminent  peril; 
that  the  agents  of  the  defendant  saw  such 
position  and  peril  of  the  plaintiff,  and  could 
have  prevented  the  accident  by  the  exercise 
of  ordinary  care,  but  that,  instead  of  so  do- 
ing, the  defendant's  agents  "carelessly  and 
negligently  caused  the  gong  or  bell  on  the 
car  to  be  violently  and  continuously  rung 
and  jangled  as  said  train  continued  to  ap- 
proach plaintiff's  horse,"  causing  the  horse 
to  suddenly  whirl  around  in  front  of  the 
car,  almost  overturn  the  buggy,  and  to  run 
away,  and  throw  plaintiff  out  of  the  buggy 
pnd  injure  him.  The  answer  is  a  general 
denial,  and  a  plea  that  the  plaintiff's  inju- 
-58  L.  R.  A. 


ries  "were  caused  and  directly  contributed 
to  by  ])laintiff'8  own  fault  and  negligence." 
The  evidence  developed  this  state  of  facts: 
In  consequence  of  his  injuries,  the  plaintiff 
was  rendered  unconscious,  and  so  remained 
several  hours.  Hence,  he  says,  he  does  not 
remembei'  very  distinctly  what  took  plaoe 
before  his  horse  became  frightened  at  the 
car,  and  that  he  can  only  remember  seeing 
the  approaching  car  and  hearing  the  ringing 
of  the  gong.  He  does  not  remember  any- 
thing else  connected  with  the  accident  Tne 
plaintiff  produced  two  witnesses,-^.  B. 
Hall  and  Albert  Kreuser.  Hall  occupied  the 
second  seat  from  the  front  on  the  grip  car. 
His  attention  was  attracted  to  the  plaintiff 
and  his  horse  by  the  ringing  of  the  bell.  At 
that  time  the  car  was  within  30  or  40  feet 
of  the  plaintiff's  horse.  The  horse  was  very 
much  frightened.  The  horse  commenced  to 
back.  Th^  car  slowed  up,  but  continued  to 
approach  the  horse,  and  all  the  while  the 
gripman  rang  the  gong  "very  violently." 
The  plaintiff  was  unable  to  manage  the 
horse.  The  gripman  continued  to  ring  the 
gong.  TJie  horse  finally  turned  around  in 
front  of  the  car,  ran  away,  and  the  plaintiff 
was  thrown  out  and  injured.  Kreuser  was 
seated  in  the  first  single  seat  on  the  norUi 
side  of  the  grip  car,  and  his  testimony  is 
substantially  the  same  as  Hall's.  On  the 
other  hand,  defendant's  counsel  makes  the 
following  summary  of  the  defendant's  show- 
ing: "l5efendant's  evidence  consisted  of  the 
testimony  of  Harry  L.  Mitchell,  conductor 
of  the  car,  Green  Allen,  its  gripman,  S.  H. 
Bales,  R.  N.  Middleton,  and  Harry  Horn- 
brook,  (a)  Harry  L.  Mitchell,  conductor 
of  the  train,  said  that  the  horse  was  plung- 
ing and  rearing  on  Bales  avenue  before  it 
^ot  to  Twelfth  street,  and  he  could  not  tell 
then  which  way  it  was  goin&r.  When  it  got 
to  I'welfth  street,  plaintiff  pulled  first  on 
one  line  and  then  on  another,  when  the  horse 
turned  suddenly,  running  to  the  west  for 
some  distance,  where  plaintiff  was  thrown 
out.  The  bell  was  rung  to  warn  plaintiff, 
whose  horse  was  running  a\»'ay  towards  the 
east  while  the  car  was  going  west  at  its 
usual  rate  of  10  or  12  miles  an  hour,  and  it 
stopped  75  to  100  feet  from  the  horse,  the 
train  running  about  25  feet  towards  the 
horse  before  it  turned,  (b)  Green  Allen 
was  gripman  on  the  train,  and  he  saw  the 
horse  plunging  and  rearing  on  Bales  avenue. 
When  it  reached  Twelfth  street  it  turned 
cast,  and  he  rang  the  bell  of  the  train  to 
warn  the  driver,  and  shut  down  his  appli- 
ances as  soon  as  it  appeared  that  the  horse 
was  coming  towards  him.  The  horse  came 
within  50  to  76  feet  of  the  car,  when  it 
turned  and  ran  west,  (c)  S.  H.  Bales  was 
sitting  on  his  front  porch  at  his  home  at 
Twelfth  and  Askew  avenue,  reading  his  pa- 
per; saw  the  horse  running  west  down  Bales 
avenue,  but  he  neither  noticed  nor  saw  any 
car  nor  heard  any  ringing  of  the  bell,  (d) 
R.  X.  Middleton  was  at  the  engine  house, 
and  saw  the  horse  running  away,  it  looking 
to  him  as  if  *he  was  running  down  from  the 
north  onto  Twelfth  street,  or  had  just 
struck   Twelfth  street  from  Bales   avenue.' 
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lie  did  not  tiotice  the  horse  turn  east,  nor 
si^e  nor  hear  any  car,  nor  any  noise  such  as 
is  complained  of  in  the  petition,  (e)  Harry 
liornbrook  lived  on  the  south  side  of  Twelfth 
street,  between  Bales  and  Indiana  avenues, 
lie  was  in  the  front  room  of  the  house. 
Saw  the  horse  run  by  going  west,  but  neither 
saw  the  train  nor  heard  any  noise  there- 
from." The  instructions  given  for  the  de- 
f«'ndant  which  the  court  afterwards  held  to 
be  erroneous  were  as  follows:  '*(3)  The 
mere  fact,  if  true,  that  the  horse  which 
plaintiir  was  driving  frightened  at  the  ca- 
ble train,  and  plaintiff  was  thereby  thrown 
from  his  vehicle  and  injured,  gives  him  no 
right  to  sue  defendant  and  recover  dam- 
Before,  in  any  event,  plaintiff  can  re- 


was  the  disposition  of  the  horse  to  frighten 
at  cars." 

1.  Both  parties  concede  that  a  bell  or  gong 
on  a  street  car  is  int.ended  to  be  rung,  and 
that  the  purpose  of  ringing  it  is  to  give  no- 
tice of  the  approach  of  the  car,  and  that  un- 
der some  circumstances  it  would  be  negli- 
gence not  to  ring  it.  But  the  parties  are 
disagreed  as  to  whether  it  was  negligence 
to  rmg  the  bell  violently  under  the  circum- 
staucea  of  this  case,  or,  as  the  defendant 
contends  is  necessary  to  the  plaintiff's  right 
to  recover,  whether  the  bell  was  wantonly, 
maliciously,  and  needlessly  rung.  Starting 
with  the  conceded  proposition  that  a  bell  is 
placed  on  a  car  to  oe  rung  so  as  to  give  no- 
tice of  the  approach  of  a  car,  and  that  a 


ages  -  . 

cover,  you  must  find  from  the  greater  weight ;  failure  to  ring  it  may  be  negligence,  and 
of  ail  the  testimony  in  the  case:  First,  that '  that  wantonly  and  needlessly  ringing  it  may 
lefendant  was  negligent  in  some  particular  ;  also  create  a  liability,  the  conclusion  appli 


respect  submitted  to  your  consideration ;  and 
>»e<*ond,  that  the  negligence  so  found  was  the 
direct  cause  of  frightening  the  horse,  so  that 
it  ran  away  and  injured  plaintiff.  If  you 
do  not  find  both  these  facts  to  be  true,  then 


cable  to  this  case  easily  deduces  itself. 
There  was  no  necessity  or  sense  in  ringing 
the  bell  in  this  instance  if  the  testimony  ad- 
duced by  the  plaintiff  is  true,  for  both  the 
plaintiff  and  the  horse  knew  of  the  approach 


defendant  is  entitled  to  the  verdict;  or,  if  >  of  the  car,  and  hence  no  further  notice  there- 
the  plaintiff  was  negligent,  and  thereby  con-  1  of  was  nece.-^sary.  So,  too,  if  the  testimony 
tributed  to  his  o\^'n  injuries,  then  defendant  adduced  by  the  defendant  be  true  that  the 
is  entitled  to  the  verdict,  and  tnis  is  so  even  horse  began  to  run  away  on  Bales  avenue, 
if  you  find  that  the  defendant  was  also  neg-  !  and  continued  so  to  do  after  it  got  into 
litrent.  The  act  of  neirlierence  char<?ed  in  the  '  Twelfth  street,  there  was  likewise  no  sense 
.  "i-x- ,1   ±- i-;_r  _?_ ax__r- X     ..-   „^.  ..,;*„   ♦•;. : ; *u^    u^^^ e   --:,. 


l)etition,  and  to  which  your  attention  must 
he  confined  in  considering  whether  defendant 
was  negligent,  is  this:  The  trainmen  saw, 
or  by  the  exercise  of  ordinary  care  would 
have  seen,  jilaintiff  in  a  dangerous  position, 
and  were  negligent  in  permitting  tn^  train 
to  approach  plaintiff  and  causing  the  gong 
to  be  rung  so  as  to  frighten  the  horse  and 


or  necessity  for  ringing  the  bell  or  of  giv- 
ing notice  to  the  plaintiff  or  the  horse  of 
the  approach  of  the  car.  Even  a  court  may 
indulge  the  information  that  is  possessed  by 
every  man  tliat  ringing  a  bell  will  not  stop 
a  runaway  horse,  or  cause  him  to  defiect 
his  course  so  as  to  avoid  a  collision  with  a 
street  car.     The  defendant  admits  the  ring- 


cause  it  to  run  away."  "(5)  But,  even  if  you  :  ing  of  the  bell,  but  seeks  to  justify  it  on  the 
should  find  that  the  gripman  did  not  exer-  ground  that  it  was  thereby  trying  to  assist 
KiiAe  reasonable  prudence,  yet,  if  the  act  of  the  plaintiff  in  keeping  the  horse  away  from 
the  gripman  was  not  the  direct  cause  of  the  ■  the  car.  Such  an  explanation  did  satisfy 
injury,  then  your  verdict  must  be  for  de-  the  jury,  but  it  fails  to  satisfy  the  court, 
fendant;  or  if  the  real  cause  of  the  accident  I  There    was   ample   evidence   to   sustain   the 

plaintill's  contention  that  the  horse  became 
frightened  at  the  approaching  car,  and  be- 
gan backing  until  the  buggy  was  forced  on- 


was  the  disposition  of  the  horse  to  frighten 
at  cars,  or  because  the  horse  was  running 
away,  and  beyond  plaintiff's  control,  before 
it  got  to  Twelfth  street,  then  your  verdict 
will  be  for  defendant."  "(7)  The  difference 
between  negligence  on  the  part  of  defend- 
ant and  on  the  part  of  the  plaintiff  is  this: 


to  the  track,  and  that  the  defendant's  agents 
slowed  up  the  car,  but  continued  to  ap- 
proach the  horse,  all  the  while  ringing  the 
bell  vioientlv,  until,  when  the  car  was  with- 


Defendant's  negligence,  if  anv,  must  be  I  i»  ^  few  feet  of  the  horse  he  suddenly 
found  by  the  jury  to  have  been  the  direct  wheeled  around,  nearly  turned  over  the  bug- 
cause  of  the  injury,  whereas  plaintiff's  neg-  SY^  r»"  away  m  the  direction  he  originally 
ligence,  if  any,  defeats  a  recoverv  if  it  but ,  !'«?>•«  ^/o»»»  ^^'^i,^^^^?^'.  ^^'^  plaintiff  out  and 
contributes  to  the  injury;  and  this  is  so  even  ^"J"^'^^  K""-  This  being  true,  the  demurrer 
though    defendant   was    also    negligent.     If    f?  *^«  evidence  was  properly  overruled,  and 

negligence  of  defendant  and  negligence  on  ;  V^?  ^V  ,  ,T.  P^^^^P^^^  '^^^^^^  ^"  ^^  ^.^^ 
♦  u  iL.<.  ,.*  «i«;«<^;<v  ^^«,u;««  +.f  «?,„o^  t-Ur.  defendant,  that  m  no  event  would  the  plam- 
thc  part  of  plamtiff  combine  to  cause  the  ,  ^j^.  ^^  ^,^^.^,^^  ^^  ^^  ^^^  therefore  the 

injury,  then  the  plaititiff  cannot  recover."  ,  ^.^^.^j^^  ^^.^^^  ^^^  ^,^^  ^.^^^  ^^^^  ^^^^  ^^^  ^^^. 
rhe  error  ascribed  to  instructions  3  and  7  ^j^^  should  not  be  s'^t  asidJ,  becomes  un- 
is  that  It  requires  the  jury  to  find  that  the  tenable.  The  sum  of  the  adjudicated  cases 
defendant  s  negligence  was  the  direct  cause  ,  bearing  upon  the  relative  rights  and  duties 
of  the  injury,  while  it  debars  the  plaintiff  |  j,f  .street  cars  and  citizens  traveling  in  vehi- 
froni  recovering  if  his  negligence  contrib-  i  cles  drawn  by  horses  or  other  animals  is 
uted  in  any  manner  or  degree  to  the  injury,  that  both  have  a  right  to  use  the  street. 
The  error  ascribed  to  instruction  5  is  that  but  that  neither  has  an  exclusive  right, 
there  is  no  substantial  evidence  in  the  case  The  operator  of  a  street  car  is  not  necessa- 
upon  which  to  base  the  portion  of  that  in-  rily  obligetl  to  stop  the  car  every  time  a 
-stniction  which  directed  a  verdict  for  the  >  hoi*se  shies  or  scares  at  the  approaching  car; 
defendant  "if  the  real  cause  of  the  accident  but  when  the  operator  of  the  car  sees  that 
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a  horse  is  frightened  at  the  car  it  is  his 
duty  to  manage  his  car  in  such  manner  as  a 
man  of  ordinary  prudence  would  do  under 
the  same  circumstances,  and  it  is  always  a 
question  of  fact  for  the  jury  whether  such 
care  in  the  running  of  the  car  has  been  ob- 
served. This  duty  may  or  may  not  lead  to 
the  necessity  for  bringing  a  car  to  a  full 
stop.  The  duty  of  the  company  in  this  re- 
gard is  just  the  same  as  the  duty  of  one 
individual  or  citizen  to  another  when  they 
meet  on  the  highway  and  the  horse  of  the 
one  becomes  frightened  at  the  vehicle  of  the 
other,  or  at  anything  upon  the  vehicle  of  an- 
other. Because  a  street  car  carries  more 
people  than  any  other  kind  of  a  conveyance, 
or  because  it  is  authorized  to  run  more  rap- 
idly than  a  vehicle  can  ordinarily  be  legally 
driven,  or  because  the  rush  and  restlessness 
of  the  age  make  imreasonable  demands  for 
more  and  more  rapid  transit  along  the 
crowded  thoroughfares  of  populous  cities,  it 
does  not  follow  that  a  street  car  can  be  run 
in  disregard  of  the  rights  of  persons  travel- 
ing by  other  means,  nor  that  a  street-car 
company  is  exempt  from  the  common-law 
duty  of  everyone  to  exercise  ordinary  care, 
nor  that  it  is  only  liable  where  the  agents 
act  wantonly,  maliciously,  and  heedlessly. 
Benjamin  v.  Uolyoke  Street  R.  Co,  160 
Mass.,  loo,  cit,  5,  35  N.  E.  95,  citing  and  fol- 
lowing Com,  V.  Temple,  14  Gray,  69,  and 
Driscoll  V,  West  End  Street  R.  Co.  169 
Mass.  142,  34  N.  E.  171;  Ellis  v.  Lynn  d  B, 
R,  Co,  160  Mass.  341,  36  N.  E.  1127.  These 
cases  are  strikingly  similar  to  the  case  at 
bar.  In  the  Ellis  Case  the  court  defined  the 
respective  i  ights  and  duties  of  the  car  com- 
pany and  the  citizen  as  follows :  "Although 
there  was  some  conflict  of  evidence  in  this 
case,  the  juiy  may  have  found  that  the 
plaintiff,  having  no  reason  to  think  it  un- 
safe to  do  so,  drove  down  a  street  in  the 
city  of  Lynn  on  which  was  an  electric  rail- 
way, and  there  met  one  of  the  defendant's 
open  electric  cars,  filled  with  passengers, 
on  which  the  motorman  was  continually 
sounding  the  gong;  that  his  horse  was 
frightened  at  the  car  and  at  the  noise  of 
the  motor  and  of  the  gong,  and  manifested 
its  fear  in  such  a  way  as  to  show  the  mo- 
torman that  the  plaintiff  and  his  daughter, 
who  was  riding  with  him,  were  in  great 
peril;  and  that  the  motorman,  instead  of 
stopping  the  car,  or  ceasing  to  sound  the 
gong,  kept  on  with  the  car,  and  continued  to 
make  a  loud  clangor  with  the  gong,  so  that 
the  horse  became  unmanageable,  broke  the 
carriage,  threw  the  plaintiff  out,  and  there- 
by inflicted  serious  injuries  upon  him.  The 
defendant's  requests  for  rulings  go  upon  the 
theory  that  the  manager  of  an  electric  rail- 
way car  upon  a  street  is  never  called  upon 
to  stop  the  car  or  to  change  his  method  of 
managing  it  to  avoid  any  danger  from  the 
fright  of  horses  other  than  the  danger  of 
collision  with  the  car.  These  requests  were 
founded  on  an  erroneous  view  of  the  law. 
It  is  a  well-known  fact  that  most  horses  are 
frightened  at  their  first  view  of  a  moving 
olectric  car,  especially  if  they  encounter  it 
in  a  quiet  place,  away  from  the  distracting 
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noises  of  a  busy  city  street.  It  is  only  by 
careful  training,  and  a  frequent  repetition 
of  the  experience,  that  they  acquire  cour- 
age to  meet  and  pass  such  a  car  on  a  nar- 
row street  without  excitement.  The  rights- 
of  the  driver  of  a  horse  and  the  manager  of 
an  electric  car  under  such  circumstances  are- 
equal.  Each  may  use  the  street,  and  each 
must  use  it,  with  a  reasonable  regard  for  the- 
safety  and  convenience  of  the  other.  The 
motorman  is  supposed  to  know  that  his  car 
is  likely  tx>  frighten  horses  that  are  unaccus- 
tomed to  the  sight  of  such  vehicles,  while- 
modt  horses  are  easily  taught  after  a  time 
to  pass  it  without  fear.  It  is  his  duty,  if 
he  sees  a  horse  in  the  street  before  him  that 
is  greatly  frightened  at  the  car,  so  as  to  en- 
danger his  driver  or  other  persons  in  the- 
street,  to  do  what  he  reasonably  can  in  the 
management  of  his  car  to  diminish  the 
fright  of  the  horse;  and  it  is  also  his  duty 
in  running  the  car  to  look  out  and  see- 
whether,  by  frightening  horses  or  otherwise,, 
he  is  putting  in  peril  other  persons  lawfully 
using  the  street  on  foot  or  with  teams.  In 
this  way  the  convenience  and  safety  of 
everybody  can  be  promoted  without  serious 
detriment  to  anybody.  .Of  course,  the  own- 
ers and  drivers  of  horses  are  required  at  the 
same  time  to  use  care  in  proportion  to  the 
danger  to  which  they  are  exposed.  Benr 
jamin  v.  Holyoke  Street  R,  Co,  160  Mass.  3^ 
36  N.  E.  95."  To  the  same  effect,  areLt^fcf- 
cap  V.  Philadelphia  Traction  Co,  60  Fed. 
212,  cited  with  approval  in  McDonald  v. 
Toledo  Consol,  Street  R,  Co.  20  C.  C.  A. 
322,  4?  U.  S.  App.  79,  74  I'ed.  loc.  cit.  106; 
Ouleshurg  Electric  Motor  d  P.  Co,  v.  Afan- 
ville,  61  111.  App.  loc,  cit,  492.  The  true 
rule  is,  while  the  bell  must  ordinarily  be 
sounded  to  give  notice  of  the  approach  of  the 
car,  still  if  the  operator  of  the  car  sees  that 
a   horse    is    already   frightened    by  the  ap- 

§  roach  of  the  car,  and  that  the  citizen  is  in 
anger,  it  is  his  duty  to  cease  sounding  the 
bell,  and  to  even  stop,  if  necessary;  and  if, 
instead  of  doing  so,  he  continues  to  sound 
the  gong  or  ring  the  bell,  and  further  frighl- 
'■  en  the  horse,  and  cause  him  to  run  away, 
I  the  company  is  liable  for  injuries  inflicted 
I  in  consequence  thereof.  This  horse  did  no 
more  than  any  self-respecting  horse  who 
was  imbued  with  a  sense  of  self-preservation 
would  have  done  under  the  same  circum- 
stances; that  is,  when  the  car  got  within  a 
foot  or  two  of  the  horse,  and  was  still  ap- 
proaching, and  the  bell  was  being  violently 
rung,  and  the  horse  could  not  go  forward 
any  ifurther,  he  turned  around,  and  ran  out 
of  the  way  of  the  car.  Of  course,  if  the 
driver  of  the  horse  knows  that  the  horse  is 
liable  to  become  frightened  at  street  cars, 
and  to  run  away,  and  with  such  knowledge 
drives  him  on  a  street  with  a  car  line  on  it^ 
he  does  so  at  his  own  risk.  But  this  does 
not  authorize  or  justify  the  operator  of  a 
street  car  to  needlessly  soimd  the  gong  or 
ring  the  bell,  nor  to  continue  to  do  so  when 
it  is  apparent  that  the  only  effect  thereof  is 
to  further  frighten  the  horse.  There  could 
be  no  possible  excuse  for  the  conduct  of  the 
operator  of  the  car  in  this  case  continuing: 
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to  sound  the  gong  if  the  testimony  for  the 
pUintifT  is  true,  and  this  is  as  far  as  it  is 
necessary  to  go  to  reach  the  conclusion  that 
the  demurrer  to  the  evidence  was  properly 
overruled. 

2.  Instructions  3  and  7  given  for  the  de- 
fendant sharply  drew  a  distinction  between 
the  negligence  of  the  defendant  and  the  con- 
tributory negligence  of  the  plaintiff.  Those 
instructions  declared  the  law  to  be  that  the 
defendant  was  not  liable  imless  its  negli- 
gence was  the  direct  cause  of  the  injury, 
while  the  plaintiff  was  not  entitled  to  re- 
cover if  his  negligence  "but  contributes  to 
the  injurv;"  that  is,  that  the  defendant  was 
liable  only  for  direct  negligence,  while  the 
plaintiff  was  cut  off  from  recovery  if  he  was 
guilty  of  any  negligence,  however  slight  or 
remote  or  indirect  it  may  have  been.  The 
law  is  that  a  defendant  is  liable  if  his  negli- 
gence was  the  direct  and  proximate  cause 
of  the  injury,  unless  the  plaintiff  has  also 
been  guilty  of  such  negligence  as  directly 
contributed  to  the  happening  of  the  injury; 
and  the  defendant  is  not  liable,  no  matter 
how  negligent  he  may  have  been,  if  the 
plaintiff^s  negligence  has  thus  contributed 
to  the  injury,  for  the  doctrine  of  compara- 
tive n^ligence  has  never  obtained  in  this 
state.  Ilurt  v.  8t.  Louis,  L  M.  &  8,  R.  Co, 
94  Mo.  toe.  cU.  264,  7  S.  W.  1.  In  each  in- 
stance the  negligence  and  the  contributory 
negligence  must  be  direct;  that  is,  must 
have  entered  into  and  formed  a  part  of  the 
efficient  cause  of  the  accident.  Hoepper  v. 
Southern  Hotel  Co.  142  Mo.  loc.  cit.  388,  44 
S.  W.  257;  Beach,  Contrib.  Neg.  2d  ed.  § 
24;  Matthews  v.  Toledo,  21  Ohio  C.  C.  69; 
Dunkman  v.  Wabash,  8t.  L.  d  P.  R,  Co.  16 
Mo.  App.  548;  Corcoran  v.  8t.  Louis,  I.  M. 
d  8.  H.  Co.  105  Mo.  399,  16  S.  W.  411;  Mur- 
ray V.  Missouri  P.  R.  Co.  101  Mo.  236,  13 
S.  W.  817;  Kellny  v.  Missouri  P.  R.  Co. 
101  Mo.  67,  8  L.  R.  A.  783,  13  S.  W.  806; 
nicks  V.  Missouri  P.  R.  Co.  46  Mo.  App. 
.304;  Pinnell  v.  8t.  Louis,  A.  d  T.  R.  Co.  49 
Mo.  App.  170 ;  Meyers  v.  Chicago,  R.  /.  d  P. 
R.  Co.  59  Mo.  223.  Mere  negligence,  with- 
out any  resulting  damage,  no  more  bars  a 
plaintiff's  recovery  than  it  creates  a  liability 
against  a  defendant.  •  Dickson  v.  Omaha  d 
8t.  L.  R.  Co.  124  Mo.  140,  25  L.  R.  A.  320, 
27  S.  W.  476.  Remote  negligence,  which 
does  not  become  an  efficient  cause,  neither 
creates  nor  bars  a  liability.  Kennedy  v. 
X*jrih  Missouri  R.  Co.  36  Mo.  351;  Meyers 
v.  Chicago,  R.  I.  d  P.  R.  Co.  59  Mo.  223.  It 
is  only  where  the  plaintiff's  negligence  con- 
tributes directly  to  his  injury  that  it  pre- 
cludes his  recovery  therefor.  Moore  v.  Kan- 
sas City  d  I.  Rapid  Transit  R.  Co.  126  Mo. 
265,  29  S.  W.  9.  And  the  plaintiff's  con- 
tributory negligence  must  mingle  with  the 
defendant's  n^ligence  as  a  direct  and  proxi- 
mate cause  in  order  to  bar  a  recovery. 
yolan  V.  8hickle,  69  Mo.  336;  Frick  v.  8t. 
Ixmis,  K.  C.  d  N.  R.  Co.  75  Mo.  542.  These 
instructions  were,  therefore,  erroneous,  and 
aa  the  jury  was  misdirected,  and  as  the 
plaintiff  had  made  out  a  prima  facie  case, 
he  was  entitled  to  have  the  law  properly  de- 
clared to  the  jury,  and  the  trial  court  did 
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right  in  granting  a  new  trial.  As  the  case 
must  be  tried  anew,  it  is  proper  to  add  that 
the  mere  fact  that  the  horse  had  scared  once, 
about  a  week  before,  at  a  dummy  engine, 
was  not  a  sufficient  foundation  to  authorize 
that  portion  of  the  fifth  instruction  which 
precluded  the  plaintiff's  recovery  "if  the  real 
cause  of  the  accident  was  the  disposition  of 
the  horse  to  frighten  at  cars." 

For  these  reasons  the  judgment  of  the  Cir- 
cuit Court  is  affirmed. 

All  concur. 


Milton  W.  MOORE,  Appt., 

V. 

Robert  MOORE  et  al.,  Respts. 
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The  IlloKitiiuate  child  of  a  Troman  uvlko 
dleii  before  her  brother  is  capable  of 
inheritiniir  her  share  of  the  brother's  es- 
tate, under  a  statute  making  bastards  capa- 
ble of  inheriting,  on  the  part  of  their  mother, 
in  like  manner  ns  if  they  bad  been  lawfully 
begotten  of  her. 

(June  18.  1902.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Dade  County  in 
favor  of  defendants  in  an  action  brought  to 
partition  certain  real  estate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  L.  W.  Shafer  and  William  B. 
Skinner  for  appellant. 

Messrs.  Mason  Talbvtt  and  Edgar  P. 
Mann,  for  respondents: 

At  tiie  common  law  a  bastard  was  nullius 
filius,  and  could  not  inherit  from  anyone. 

Kent,  Com.  3d  e<l.  pp.  413,  414;  1  Bl. 
Com.  459;  Pratt  v.  Atwood,  108  Mass.  40: 
Bent  v.  SL  Vrain,  .30  Mo.  268. 

-All  statutes  in  derogation  of  the  common 
law  muiit  be  strictly  construed.  In  con- 
struing the  phrase  "illegitimates  may  in- 
herit and  transmit  inheritance  on  the  part 
of  the  mother,"  a  strict  construction  of  this 
statute,  extending  its  provisions  no  further 
than  absolutely  required  under  the  words 
of  the  act,  is  the  rule. 

Jackson  v.  Jackson,  78  Ky.  390,  39  Am. 
Rep.  240;  Pratt  v.  At  wood,  108  Mass.  40; 
Kent  v.  Barker,  2  Gray,  535;  8croggin  v. 
Allan,  2  Dana,  303;  Allen,  v.  Ranisey,  1  Met. 
(Ky.)  635:  Berry  v.  Oirens,  5  Bush,  452; 
Bent  V.  8t.  Vrain,  30  Mo.  268;  Gibson  v. 
Monlton,  2  IMsney  (Ohio)  158;  Curtis  v. 
Uewins,  11  Met.  294;  (h^ubb's  Appeal,  58 
Pa.  55;  SteokcVs  Appeal,  64  Pa.  493;  Sto- 
ver v.  Boswell,  3  Dana,  233;  Sutton  v.  Sut- 
ton, 87  Ky.  216,  8  S.  W.  337;  Remmington 
V.  Leivis,  8  B.  Mon.  600;  Little  v.  Lake,  8 


NoTH.  —  As  to  inherit  a  uce  by  illegitimate 
person,  especially  as  to  inheritance  from  moth- 
er's relatives,  see  note  to  Croan  v.  Phelps 
(Ky.)  23  L.  R.  A.  753;  niso  Williams  v.  Kim- 
ball (FIft.)  20  L.  R.  A.  746:  Van  Horn  v.  Van 
Horn  (Iowa)  45  L.  R.  A.  93:  and  Johnstone  v. 
Taliaferro  (Gn.)  4,'S  L.  R.  A.  f).-.. 
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Ohio,  289;  IStevenaon  v.  Sullivantt  5  Wheat.  I  scs,  "and  such  mother  may  inherit  from  her 
260.  6  L.  ed.  83.  !  bastiird   child   or   children,"   were   inserted. 

The  interpretation  given  to  the  language!  Gen.  Stat.  1865,  p.  518,  §  9. 
of  i  2916,  Rev.  Stat.  1899,  is  that  the  ille-  '  The  first  reported  oa.se  in  which  this  stat- 
gitimates  inherit  immediately  from  or  uU^  was  construed  is  the  case  of  Stevenson 
through  their  mother,  and  that  it  does  not ;  v.  Sullivant,  5  Wheat.  207,  5  L.  ed.  70,  de- 
connect  the  illegitimate  through  her  collat-  I  cided  in  1820,  in  which  it  was  held,  not- 
crally  with  all  who  are  of  her  blood,  and  '  withstanding  this  statutCj  that  a  bastard 
that  he  do<>s  not  take  by  inheritance  from  ■  was  still,  as  at  common  law«  filiua  nuUiits 
her  colltiternl  kindred.  i  as  to  his  collateral  blood  relatives  on  the 

Bent  V.  St.  Train,  30  Mo.  268:  Pratt  v.  I  mother's  side,  and  could  not  inherit  from 
Atwood,  108  Mass.  40;  Curtis  v.  Hewins,  11  |  them.  The  next  is  the  case  of  Scroggin  v. 
Met.  294;  Kent  v.  Barker.  2  Gray,  635;  i  t/^aw,  2  Dana,  363,  decided  in  1834,  in 
Orubb's  Aj)peal,  5S  Pa.  55;  SieckcVs  ^p- I  which  the  ease  of  Stevenson  v.  Sullivani 
peal,  64  Pa.  493;  Remmington  v.  Lems,  8  '  was  followed  by  a  divided  court;  Under- 
B.  Mon.  606;  Brotrn  v.  Kerhy,  9  Humph.  ■  wood,  J.,  dissenting  in  a  masterly  opinion. 
460:  Jackson  v.  Jackson,  78  Ky.  390,  39  !  holding  that  this  statute  places  bastards 
Am.  Rep.  246;  Williams  v.  Kimball,  35  I  upon  the  same  footing  in  all  respects,  as  re- 
Fla.  49,  26  L.  R.  A.  746,  16  So.  783;  gards  inheritance  on  the  mother's  side,  with 
Croan  v.  Phelps,  94  Ky.  213,  23  L.  R.  fegitimate  children.  The  ruling  of  the  ma- 
A.  753,  21  S.  W.  874;  Stevenson  v.  Sulli-  |  jority  of  the  court,  however,  seems  to  have 
vanty  5  Wheat.  260,  5  L.  ed.  83:  Hogan  v.  become  the  prevailing  doctrine  in  the  state 
ilogan,  19  Ky.  L.  Rep.  1960,  44  S.  W.  953;  '  of  Kentucky.  Remmington  v.  Lewis,  8  B. 
Johnstone  v.  Taliaferro,  107  Ga.  6,  45  L.  R.  !  Mon.  606;  Allen  v.  Ramsey,  1  Met.  (Kv.) 
A.  95,  32  S.  E.  931.  j035;  Berry  v.  Oxccns,  5  Bush,  452:  Jackson 

v.  Jackson,  78  Ky.  390,  39  Am.  Rep.  246: 

Brace,  J.,  delivered  the  opinion  of  the  '  Sutton  v.  Stttton,  87  Ky.  216,  8  S.  W.  337. 
court:  The  next  is  the  case  of  Garland  v.  Harrison, 


This  is  a  suit  for  the  partition  of  200 
acres  of  land  in  Dade  county,  described  in 
the  petition,  of  which  the  plaintiff  claims 


8  Leigh,  368,  decided  by  the  court  of  ap- 
peals of  Virginia  in  1837,  in  which  that 
court  held  that  the  bastard  brothers  of  the 


that  he  is  entitled  to  an  undivided  one-  :  decedent,  as  well  as  his  mother,  were  enti- 
fourth,  and  that  the  defendants  are  entitled  tied  to  take  as  his  heirs,  under  this  statute, 
to  the  other  undivided  three-fourths.  The  "  and  utterly  repudiated  the  construction 
circuit  court  found  that  the  plaintiff'  had  I  placed  upon  it  by  the  Supreme  Court  of 
no  interest  in  the  premises,  and  from  the  !  the  United  States  in  Stevenson  v.  Sullivant. 
judgment  against  him  in  favor  of  the  de-  !  Three  able,  harmonious,  and  exhaustive 
fendants  he  appeals.  On  the  26th  of  Au-  |  opinions  were  delivered  in  the  case,  all 
gust,  1S96.  Alvin  W.  Moore  ( his  father  and  I  agreeing  in  the  purpose  of  the  statute; 
mother  being  dead )  died  intestate,  the  own-  \  Judge  Parker  saying  in  the  course  of  his 
er  in  fee  simple  of  the  premises,  without  i  opinion  that  the  object  of  the  statute  was 
lineal  depfeudantp.  The  plaintiff  is  the  !  **to  give  the  bastard  a  mother  and  mater- 
only  child  of  a  deceased  sister  of  the  said  j  na\  kindred,  and  to  make  them  heritable 
Alvin  W.  Moore,  whose  death  preceded  his ;  I  from  each  other  in  the  order  prescribed  by 
and  the  defendants  are  his  two  brothers  ■  the  law  of  descents,  as  if  the  bastard  had 
and  the  children  of  a  deceased  brother,  |  heen  lawfully  begotten  of  such  mother, 
whose  death  also  preceded  that  of  the  said  •  •  •  The  only  case  which  in  any  degree 
Alvin  W.  Moore.  The  plaintiff's  mother  '  conflicts  with  this  opinion  is  the  one  cited, 
was  never  married,  and  the  only  question  !  t)f  Stevenson  v.  Sullivant,  5  Wheat.  207,  5 


in  the  case  is.  Docs  he  take  a  share  of  his 
uncle's  real  estate,  under  our  statute  of 
descents,  which  provides  that  if  there  be  no 
lineal  descendants,  and  no  father  or  mother, 
such  estate  shall  descend  to  the  "brothers 
and  sisters,  and  their  descendants,"  of  the 
intestate  (Rev.  Stat.  1899,  §  2908)  and 
that  "bastards  shall  be  capable  of  inherit- 
ing and  transmitting  inheritance  on  the 
part  of  their  mother  (and  such  mother  may 
inherit  from  her  bastard  child  or  children) 
in  like  manner  as  if  they  had  been  lawfully 
begotten  of  her"  (Rev.  Stat.  1899,  §  2916)  ? 
As  originally  enacted,  §  2916  was  a  tran- 
script of  the  statute  of  Virginia  on  the  sub- 
ject, and  read  as  follows:  "Bastards  shall 
be  capable  of  inheriting  and  transmitting 
inheritance  on  the  part  of  the  mother  in 
like  manner  as  if  they  had  been  lawfully 
begotten  of  such  mother"  (1  Rev.  Stat. 
1825,  p.  328,  §  7),  and  continued  on  our 
statute  books  in  that  form  until  the  Revi- 
sion of  1865,  when  the  words  in  parenthe- 
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L.  ed.  70.  And  even  that  seems  to  have 
turned  somewhat  upon  the  point  that  the 
descent  between  brother  and  brother  was  im- 
mediate, and  not  on  the  part  of  their 
Diother.  I  cannot,  however,  bring  my  mind 
to  assent  to  the  reasoning  or  to  the  conclu- 
sions of  the  learned  judge  who  delivered 
the  opinion  of  the  court  in  that  case.  He 
seems  to  me  to  have  taken  too  narrow  and 
technical  a  view  of  the  subject,  and  to  have 
relied  on  the  disabilities  of  bastards  grow- 
ing out  of  the  common  law,  without  duly 
considering  the  spirit  and  policy  of  our  act 
of  descents,  which  leaves  little  or  nothing 
for  the  common  law  to  act  upon,  but  cre- 
ates a  system  complete  in  itself.  Be  that 
as  it  may,  the  case,  although  entitled  to 
veiy  great  respect  from  this  court,  is  not 
binding  upon  us  as  an  authority,  and  must 
not  be  permitted  to  control  our  judgments.'*' 
Judge  Brockenbrough  saying:  Under  this 
statute  "a  bastard  is  still  nullius  patris 
filius,  but  he  is  not  in  that  position  as  to  his 
mother.     As  to  her,  he  is  as  if  he  had  been 


1902. 


MoOB£   V.    MOORB. 


453 


bom  in  lawful  wedlock;  in  other  words,  he 
is  her  legitimate  son,  so  far  as  regards  his 
capacity  to  inherit  and  transmit  inherit- 
ances. .  .  .  The  bastard  is  not  re- 
stricted to  an  inheritance  from  the  mother 
or  through  the  mother  in  the  direct  line, 
but,  he  may  take  an  inheritance  on  the  part 
of  the  motlier  trom  the  collateral  line." 
And  Judge  Tucker,  after  a  vigorous  analy- 
sis of  the  statute,  reaches  the  same  conclu- 
sion, aud  savs  of  the  case  of  Stevenson  v. 
Sullivant,  6  Wheat.  207,  5  L.  ed.  70:  "That 
cai^t  is,  I  think,  so  obviously  erroneous  in 
its  total  exclusion  of  collaterals  that  I  de- 
cline to  follow  it,  notwithstanding  the  high 
respect  which  is  due  to  the  able  bench  by 
which  the  decision  was  pronounced.  It  has 
been  truly  said,  too,  to  have  no  binding  au- 
thority upon  us.  On  the  contrary,  the  Su- 
preme Court  defers  to  the  judgment  of  this 
court  in  tlie  construction  which  it  gives  to 
Virginia  statutes."  This  case  was  followed 
in  the  subsequent  cases  of  Hepburn  v.  Dun- 
das,  13  Gratt.  219,  decided  in  1856,  and  in 
Bennr.ti  v.  Toler,  15  Gratt.  688,  78  Am.  Dec. 
038,  decided  in  18C0,  and  is  the  e^^tablished 
law  on  the  subject  in  Virginia,  whence  this 
statute  came  to  us,  as  it  did  to  Kentucky 
and  Ohio.  In  the  case  of  Little  v.  Lake^  8 
Ohio,  289.  decided  by  the  supreme  court  of 
that  state  in  1838  it  was  held,  on  the  au- 
thority of  Stevenson  v.  Sullivant,  that  the 
estate  of  an  intestate  bastard  decedent, 
without  issue,  who  had  survived  his  mother, 
did  not  paBs  to- the  maternal  line  under  this 
statute.  Although  this  ruling  was  in  fact 
overturned  by  a  statute  of  Ohio  passed  in 
1853,  yet  in  the  case  of  Lewis  v.  Eutsler,  4 
Ohio  St.  354,  decided  by  the  supreme  court 
of  that  state  in  1854,  the  decisions  in  Stev- 
enson V.  Sullivant  and  Little  v.  Lake  were 
reversed  and  overruled ;  Ranney,  J.,  who  de- 
livered the  opinion  of  the  court,  saying  in 
the  course  of  the  opinion:  "The  narrow 
construction  adopted  in  both  these  cases  is 
said  to  be  founded  upon-  the  settled  mean- 
ing of  the  expression  ex  parte  materna, 
when  used  in  reference  to  the  course  of 
descent  of  real  property  in  the  English  law. 
I  may  not  fully  understand  what  rule  is  in- 
tended to  be  here  invoked.  I  know  of  none 
but  that  strict  rule  of  feudal  policy  em- 
bodied in  the  fifth  canon  of  descents,  which 
confined  the  estate  to  the  blood  of  the  first 
purchaser.  If  the  estate  came  through  the 
paternal  line  to  the  person  last  seised,  it 
should  never  descend  to  the  one  in  the  ma- 
ternal; and,  e  converso,  if  it  came  through 
the  maternal  line,  it  should  never  descend 
to  one  in  the  paternal,  but  should  rather 
escheat  to  the  lord  of  the  foe.  Veiy  an- 
ciently, it  is  true,  a  fcudum  novum  could 
only  descend  to  the  lineal  descendants  of 
the  first  acquirer.  But  more  than  a  cen- 
tury before  the  passage  of  our  statute  this 
harsh  rule  of  a  military  system  had  been 
entirely  abrogated  in  England,  first  by 
.in*anting  a  feudum  novum  to  be  held  ut 
feudum  antiquum,  and  finally  by  consider- 
ing every  acquisition  of  an  estate  in  fee 
simple  by  purchase  as  a  feudum  antiquum j 
or  fend  of  indefinite  antiquity;  thereby  en- 
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abling  the  collateral  kindred  of  the  grantee, 
or  descendants  from  any  of  his  lineal  an- 
cestors, by  whom  the  lands  might  possibly 
have  been  purchased,  to  succeed  to  the  in- 
heritance. 3  Cruise,  Dig.  380.  But  let  it 
be  gi'auted  (what,  I  think,  no  amount  of  in- 
dustry could  prove)  that  a  part  of  the  lan- 
guage of  our  statute  is  a  tolerable  transla- 
tion of  words  which  imported  an  exclusion 
of  collaterals  in  the  English  law:  and  still 
but  little  is  done  towards  arriving  at  the  in- 
tention of  the  plain  men  who  passed  the  act 
of  1831, — four  fifths  of  whom  were  igno- 
rant of  the  existence  of  any  such  rule,  and 
of  the  language  in  which  it  is  expressed. 
To  find  what  they  intended,  it  is  necessary 
to  consider  all  they  have  said,  and  to  inter- 
pret it  in  accordance  with  the  usual  and 
ordinaiy  signification  of  the  language  em- 
ployed. When  this  is  done,  I  find  it  impos- 
sible to  doubt  that  it  was  intended  to  abro- 
gate the  common-law  doctrine,  so  far  as  to 
declare  that  the  bastard,  instead  of  being 
nullius  filiiis,  should  thereafter,  in  law  as 
in  fact,  be  the  son  of  his  mother,  and,  as 
such,  not  only  capable  of  receiving  inheri- 
tance directly  from  her,  and  of  transmitting 
inheritance  directly  to  her,  but  also, 
through  her  as  the  common  ancestor,  from 
or  to  any  one  of  her  blood,  *in  like  manner* 
(to  use  the  language  of  the  statute)  'as  if 
he  had  been' born  in  lawful  wedlock.'  I  find 
myself  confirmed  in  the  view  I  have  ex- 
prcss'^d  by  the  unanimous  judgment  of  the 
sui)renie  court  of  Vermont  in  Burlington  v. 
Fosby,  G  Vt.  83,  27  Am.  Dec.  535,  upon  a 
statute  nearly  identical  with  ours;  and  by 
the  weighty  opinion  of  Chief  Justice  Reeve 
in  his  treatise  on  the  Law  of  Descents,  p. 
90,  where  he  says:  *By  the  terms,  "on  the 
part  of  the  mother"  we  are  to  understand, 
not  only  that  the  mother  may  inherit  to  the 
illegitimate  children,  and  the  illegitimate 
to  the  mother ;  but  that  any  relative  on  the 
part  of  the  mother  may  inherit  to  the  illegit'- 
imate  child,  and  the  illegitimate  child  may 
inherit  to  any  relative  on  the  part  of  the 
mother.' " 

This  was  the  state  of  the  adjudications 
on  this  statute  when  the  case  of  Bent  v.  St. 
Vraitij  30  Mo.  208,  wtus  decided  by  this 
court  in  1800,  in  which,  upon  the  authority 
of  the  cases  of  Stevenson  v.  SuUivant,  5 
Wlicat.  2()0,  5  L.  ed.  83,  Little  v.  Lake,  8 
Ohio,  289,  and  Remmington  v.  Lewis,  8  B. 
^lon.  000,  it  was  held  that  this  statute  did 
not  render  a  bastard  capable  of  transmit- 
ting an  estate  by  descent  to  his  mother  or 
to  his  illegitimate  brothers.  In  this  deci- 
sion neither  the  Virginia  cases  aforesaid, 
nor  tne  later  Ohio  case  repudiating  the  doc- 
trine of  the  htevenson  Case,  are  mentioned 
cither  in  the  opinion  or  briefs  of  counsel. 
The  auieudmont  of  1805,  by  which,  in  ex- 
press terms,  the  bastard  was  made  capable 
of  transmitting  his  estate  by  descent  to  his 
mother,  was  the  answer  returned  by  the 
legislature  to  the  construction  of  the  stat- 
ute in  this  case,  and  since  the  ruling  upon 
the  facts  then  in  judgment  was  thus  over- 
turned by  legislative  action  this  statute  has 
been  before  this  <»ourt  directly  in  but  one 
case    {.Uarshall  v.  Wabash  R.^  Co.   120  Mo. 
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275,   25    S.    W.    179,   decided   in   1894),   in 
which  we  held  that  the  mother  had  a  right 
of  action  luider  our  statute  for  damages  for 
the   death    of   her   bastard    son,   and    said, 
speaking  of  this  statute,  per  Black,  P.  J.: 
''This  section  does  not,  it  is  true,  legitimate 
a  bastard,  but  it  concedes  to  him  inherita- 
ble bloo<l  on  the  mother's  side.     Instead  of 
being  the  son  of  nobody,  as  at  common  law,  j 
he  has  a  mother,  who  is  recognized  as  such ! 
by  our  laws."     Incidentally  this  ruling  was' 
approved,  and  a  liberal  construction  of  this^ 
statute  commended,  in  the  subsequent  case*^ 
of  Cheen  v.  Green,  126  Mo.  17,  28  S.  W.  752, , 
1008. 

Thus  far  our  attention  has  been  directed ; 
to  this  particular  statute  emanating  from 
Virginia,  and  ingrafted  alike  upon  the  stat- 
ute of  descents  of  Kentucky,  Ohio,  and  Mis-  < 
^ouri.  There  is  perhaps,  however,  not  a ! 
^tflte  in  the  Union  in  which  a  statute  of  a 
similar  character  has  not  been  enacted  to 
relieve  a  class  of  beings  who,  under  the 
'larsh  maxims  of  the  common  law,  were 
made  to  bear  the  iniquities  of  their  parents. 
24  Am.  &  Eng.  Enc.  Law,  p.  414;  Schouler, 
))om.  Rel.  §  277;  2  Kent,  Com.  p.  213. 
This  legislation,  in. the  language  of  Chan- 
cellor Kentj  "rests  upon  the  principle  that 
the  relation  of  parent  and  child,  which  ex- 
ists in  this  unhappy  case  in  all  its  native 
^nd  binding  force,  ought  to  produce  the 
ordinary  legal  consequences  of  that  consan- 
:»uinity." 

Under  any  and  all  of  these  statutes,  and 
of  the  rulings  of  the  courts  thereupon,  the 
plaintiff  in  this  case,  if  his  mother  had  sur- 
vived her  brother,  would  unquestionably 
have  inherited  from  or  through  her  an  un- 
divided fourth  interest  in  the  real  estate 
in  question.  But  she  having  died  first,  un- 
der the  ruling  in  the  fitevenson  and  the  ear- 
lier Ohio  and  the  Kentucky  cases  he  in- 
herits through  her  nothing  from  his  moth- 
er's brother,  and  has  no  interest  in  the 
premises,  although  his,  in  the  language  of 
the  statute,  "the  descendant"  of  the  intes- 
tate's sister,  and  the  statute  declares  him 
"capable  of  inheriting  on  the  part  of  his 
mother  in  like  manner  as  if  he  had  been 
lawfully  begotten  of  her."  Reasoning  upon 
the  same  linos  as  in  those  cases,  similar 
rulings  have  been  made  upon  statutes  sub- 
stantially the  same  in  other  states.  Pratt 
v.  Atwood^  108  Mass.  40;  Curtis  v.  Bewins, 
11  Met.  294;  Williams  v.  Kimball,  35  Fla. 
50,  26  L.  R.  A.  746,  16  So.  783.  On  the 
other  hand,  under  the  rulings  in  the  Vir- 
ginia, the  later  Ohio,  and  Vermont  cases 
cited,  the  fact  of  descent  cast  after  the 
deatli  of  the  mother  would  make  no  differ- 
ence in  his  right  of  inheritance,  and  he 
would  take  the  same  interest  in  his  uncle's 
real  estate  as  he  would  have  taken  if  his 
mother  had  survived  her  brother.  In  many 
other  states  having  statutes  substantially 
the  same  as  the  Virginia  statute, — and  none 
others  need  be  considered, — like  rulings 
have  been  made.  Briggs  v.  Greene,  10  R.  I. 
495;  McGuire  v.  Brown,  41  Iowa,  650; 
(hregley  v.  Jackson^  38  Ark.  487 :  Butler  v. 
Elyton  Land  Co.  84  Ala.  384,  4  So.  675. 
And  under  the  rulings  of  the  supreme  court 
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of  the  state  of  Connecticut  on  the  general 
btatutes  of  descents  of  that  state,  in  which 
no  such  provision  for  this  class  of  persons 
is  made,  it  is  held  that  illegitimate  chil- 
dren may  inherit  to  the  mother,  or  to  any 
relative  lineal  or  collateral  on  the  mother's 
side.  Dickinson* s  Appeal,  42  Conn.  491^ 
19  Am.  Rep.  553;  Heath  v.  White,  5  Conn. 
228 ;  BroLcn  v.  Dye,  2  Root,  280.  In  Briggs 
V.  Greene,  10  R.  I.  495,  it  is  said  by  the  su- 
preme court  of  Rhode  Island,  speakine 
through  Brayton,  Ch.  J. :  "As  the  oastard 
had  no  blood  which  could  give  him  kindred 
in  any  degree  as  ascertained  by  the  common 
law  or  by  the  statute,  he  was  equally  in- 
capable of  inheriting  by  any  of  those  rules. 
Xcither  was  he  capable  of  transmitting  in- 
heritance. Kindred  only  were  capable  of 
transmitting  it.  This  he  wanted,  and  for 
want  of  it  the  current  of  descent  was  ob- 
structed and  stopped  on  reaching  him,  and 
there  was  none  to  flow  from  him  to  carr>' 
the  inheritance.  It  could  not  be  made  to 
flow  until  the  blood'  in  his  veins  was  made 
capable  of  giving  him  kindred.  To  remove 
the  disability,  and  to  enable  him  to  inherit 
and  to  transmit  inheritance  collaterally 
which  he  could  do  lineally  to  his  descend- 
ants, the  only  kin  which  he  had,  the  7th 
section  of  the  statute  provides  in  these 
words:  'Bastards  shall  oe  capable  of  in- 
j  heriting  or  transmitting  inheritance,  on  the 
part  of  their  mother  in  like  manner  as  if 
they  had  been  lawfully  begotten  of  such 
mother.'  They  shall  inherit  as  the  same 
mother's  legitimate  children  might.  The 
I  illegitimate  are  put  upon  the  same  footing 
I  as  the  legitimate  for  the  purpose  of  inherit- 
j  ance,  and  for  this  purpose  are  legitimate. 
Thoy  have  then  all  the  same  kindrS  as  her 
!  legitimate  children  have,  and  when  those 
I  born  in  lawful  we<llock  take  by  descent,  ac- 
I  cording  to  degrees  prescribed  by  the  statute, 
the  others  take  also.  The  kindred  of  both 
is  to  be  traced  by  the  same  blood, — ^the 
blood  of  the  mother,  which  is  now,  by  the 
statute,  theirs  also.  A  bastard  still  can  in- 
herit only  as  he  has  the  blood  of  his  mother. 
His  kindred  kinship  can  be  traced  only  by 
it.  Ho  has  no  other  blood, — none  of  the 
father."  In  McGuire  v.  Brovm^  41  Iowa, 
050,  it  was  held  by  the"  supreme  court  of 
Iowa  tliat  "an  illegitimate  child  inherits 
I  from  the  mother,  and  the  fact  of  her  death 
I  before  descent  cast  will  not  prevent  the 
j  child  from  inheriting  her  share  of  the  es- 
tate." In  Gregley  v.  Jackson,  38  Ark.  487. 
;  it  is  said  by  the  supreme  court  of  Arkansas. 
per  Eakin,  J.:  ''ligitimate  children  of  the 
mother  may  transmit  an  inheritance  to 
any  and  all  collateral  relations  on  the 
mother's  side  who  are  of  her  blood,  and  »» 
may  her  illegitimate  children.  This  con- 
struction is  too  obvious  to  allow  any  seri- 
ous consideration  of  the  suggestion  that  the 
statute  was  meant,  to  confine  inheritances 
of  illegitimate  children  to  or  from  the 
mother,  or  through  her  in  the  direct  as- 
cending or  descending  line.  *0n  the  part 
of  the  mother'  means  the  mother's  side  of 
the  genealogical  tree."  In  Butler  v.  Elyton 
Land  Co.  84  Ala.  384,  4  So.  676,  in  which 
it  >vas   held   by  the   supreme  coiirt  of  Ala- 
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bama  that  bastard  children  are  capable  of 
transmitting  inheritance  on  the  part  of  the 
mother,  and  when  a  bastard  dies  intestate, 
leading  a  bastard  sister  by  the  same  moth- 
•er,  her  estate  will  pass  to  tnat  sister, 
Somerville,  J.,  who  delivered  the  opinion  of 
the  court,  after  reviewing  the  cases,  in  clos- 
ing says :  ''Opposed  to  this  view  is  the  case 
of  Bcut  V.  St.  Vrain,  30  Mo.  268,  decided 
in  18u0,  which  follows  the  United  States 
Supreme  Court  [Stevetison  v.  Sullivant,  5 
Wheat.  260,  6  L.  ed.  83],  without  noticing 
the  Virginia  decisions,  and  Remmington  v. 
Lewis,  8  B.  Mon.  606,  decided  in  1848, 
which  omits  to  notice  any  of  the  foregoing 
cases.  We  adopt  the  view  of  the  Virginia 
court,  as  being  more  in  accordance  with  the 
pnnciples  of  justice,  and  the  enlightened 
and  liberal  policy  of  modern  legislation  on 
this  subject." 

In  view  of  what  has  been  said,  we  do  not 
think  that  the  sanction  given  by  this  court 
in  Beni  v.  8t.  Vrcdn  to  the  doctrine  of  the 
•case  of  Stevenson  v.  Sullivant  ought  to  pre- 
<?lude  us  from  adopting  the  same  rational, 


1  enlightened,  and  humane  construction  of 
'  this  statute  given  it  by  the  highest  court 
I  of  the  state  from  which  it  emanated,  sup- 
ported as  it  is  by  such  an  array  of  author- 
I  ity,  and  so  obviously  in  accord  with  the  let- 
;  ter  and  spirit  of  the  statute,  as  indicated 
I  in  the  more  recent  case  of  Marshall  v.  Wo- 
I  hash  R.  Co.  120  Mo.  276,  25  S.  W.  179. 
!  Hence  we  conclude  that  under  the  statute 
I  the  plaiutilF,  bein^  the  son  of  his  mother  as 
"if  he  had  been  lawfully  begotten  of  her," 
I  has  inheritable  blood  on  her  side,  which  en- 
I  titles  him  to  take  by  descent  an  undivided 
I  one-fourth  interest  in  the  real  estate  de- 
I  scribed  in  the  petition,  of  which  his  moth- 
:  er's  brother,  the  said  Alvin  W.  Moore,  died 
i  seised  and  possessed,  and  to  partition 
thereof  accordingly. 
'  The  judgment  of  the  Circuit  Court  will 
,  therefore  '  he  reversed,  and  the  cause  be 
remanded  to  said  court  to  be  proceeded 
!  with  in  accordance  with  the  views  expressed 
;  in  this  opinion. 

All  concur. 
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1.  'Where  tUe  fvhele  territory  of  a.  mu- 
nicipality In  by  statute  constituted  a 
Itlarlii'vay  district,  and  placed  under  the 
superintendence  of  a  commissioner  to  be 
elected  by  the  city  council,  who  "shall  have 
charge  of  the  roads  and  bridges  in  the  care 
of  the  city,  and  ail  repairs  thereon  shall  be 
under  his  direction,"  he  Is  a  public  officer, 
deriving  his  authority  from  the  legislature, 
and  the  municipality  is  not  liable  for  in- 
juries caused  by  his  negligent  management 
of  a  steam  roller  while  repairing  n  highway. 

::.  That   the   mayor   Is   asslstlnar   la   sn-  | 
perlntendlnsr    repairs    on    a    city    street  I 
which  is  under  absolute   control  of  a   state  | 
commissioner  will  not  render  the  city  liable 
for  injuries  caused  by  negligent  management 
of  a  machine  there  in  use.  | 

XoTM.^— As  to  liability  of  municipality  for  ' 
injuries  caused  by  horse  becoming  frightened ! 
^t  object  In  highway,  generally,  see  Bowes  v.  ! 
ISoston  (Mass.)  15  L.  R.  A.  365,  and  note. 

As  to  use  of  steam  traction  engine  in  high- 
way, see  Com.  v.  Allen  (Pa.)  16  L.  K.  A.  148, 
And  note. 

As  to  liability  of  owner  of  steam  roller  for 
Injuries  caused  by  frightening  horse,  see  Stew- 
art T.   California   Improvement   Co.    (Cai.)    52 ! 
L.  R.  A.  205.  , 

As  to  distinction  between  private  and  public  | 
functions  of  municipalities  in  respect  to  lla-  > 
blllty  for  negligence,  see  note  to  Barron  v.  De-  | 
troit  (Mich.)  19  L.  R.  A.  452 ;  also  Gibson  v. 
Huntington  (W.  Va.)  22  L.  R.  A.  561 ;  Corning  ' 
-V.  Saginaw  (Mich.)  40  L.  II.  A.  520;  Colwell 
V.  Waterbury  (Conn.)  57  L.  R.  A.  218;  Nichol-  1 
»m  V.  Detroit  (Mich.)  56  L.  R.  A.  601;  and' 
Peterson  v.   Wilmington    (N.   C.)    56   L.   R.  A. 

,■38  L.  R.  A. 


3.  The  fact  that  the  mayor  and  alder- 
men have  heen  Induced  to  make  an 
extraordinary  expenditure  of  money 

on  a  street  In  charge  of  a  state  commissioner 
does  not  make  the  city  liable  for  Injuries 
caused  by  negligence  in  the  performance  of 
the  work. 

4.  The  reKrradlnnr,  wldenlns*  and  mac- 
adamlxluflT  a  higrhviray  so  as  to  form  a 
"boulevard*  are  merely  repairs,  within  the 
meaning  of  a  statute  placing  repairs  on  city 
streets  under  the  control  of  a  state  commis- 
sioner. 

5.  The  refcradlnn:,  'vrldenlnar,  and  mac- 
adamlzlnsr  of  a  city  street  Is  not  for 
the  "special  henelit  and  profit"  of  the 
city,  so  as  to  render  it  liable  for  injuries 
caused  by  the  negligent  use  of  machines  used 
therefor,  where  the  work  is  under  the  charge 
of  a  state  commissioner. 

C>.  That  a  city  o^vns  a  machine  in  use 
for  repairing  a  street  under  the  control  of  a 
state  commissioner  will  not  render  it  liable 
for  Injuries  caused  by  its  negligent  manage- 
ment. 

7.  Acceptance  of  a  street  Improvement 
made  by  a  state  commissioner  will  not 
render  a  city  liable  for  Injuries  caused  by 
the  negligent  management  of  machines  used 
In  making  the  improvement. 

(Chase  and  RemUsk,  J  J.,  disnent.) 

(May  6,  1902.) 

EXCEPTIONS  bv  plaintiflf  to  a  nonsuit 
granted  by  the  Superior  Court  for 
Merrimack  County  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Overruled. 

Mrs.  Mary  B.  G.  Eddy  made  a  contract 
with  the  city  of  Concord  for  the  improve- 
ment of  Pleasant  street,  situated  therein,  by 
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which  she  undertook  to  pay  a  certain 
amount  of  the  cost  of  the  improvement. 
The  care  of  the  streets  in  the  city  had  been 
placed  by  the  legislature  under  the  control 
of  a  commissioner.  The  improvements  were 
superintended  by  the  commissioner  and  the 
mayor  of  the  city  jointly.  During  the  per 
foniiance  of  the  work  a  steam  roller  owned 
by  the  city  and  used  in  aid  of  the  enterprise 
was  operated  so  carelessly  as  to  cause  an  in- 
jury to  plaintiff,  for  which  he  brought  this 
action. 

Further  facts  appear  in  the  opinion. 

Messrs.  Eastman  A  HoUls  and  Harry 
J.  Brown,  for  plaintifT: 

There  is  a  common -law  right  of  action 
against  a  municipal  corporation  for  torts 
committed  by  its  agents  in  the  performance 
of  certain  corporate  duties. 

lihobidas  v.  Concord,  70  N.  H.  90,  51  L. 
R.  A.  381,  47  Atl.  82. 

Wliere  the  state  imposes  a  ministerial 
duty  upon  a  distinct  municipality,  or  where 
such  a  duty  arises  from  the  common  rela- 
tions of  life,  it  must  be  carefully  dis- 
charged ;  and  if  there  is  a  failure  to  exercise 
reasonable  care,  the  corporation  will  be  lia- 
ble for  the  damage  occasioned  thereby. 

Jones,  Neg.  Mun.  Corp.  §  25. 

While  municipal  corporations  act  in  their 
judicial  and  governmental  capacity  in  grad- 
ing the  public  streets,  they  are  yet  bound, 
in  the  performance  of  their  work,  to  exercise 
care  not  to  injure  others. 

Jones,  Neg.  Mun.  Corp.  §  146;  Oilman  v. 
Laconifiy  55  N.  II.  130,  20  Am.  Rep.  175; 
Willey  V.  Portsmouth,  64  N.  H.  214,  9  Atl. 
220;  Grimes  v.  Keene,  62  N.  H.  330. 

A  municipal  corporation  can  commit  a 
tort. 

Hhohidus  v.  Concord,  70  N.  H.  90,  51  L. 
R.  A.  381,  47  Atl.  82;  Clark  v.  Manchester, 
62  N.  H.  577;  Roive  v.  Portsmouth,  56  N.  H. 
291,  22  Am.  Rep.  464;  Jones,  Neg.  Mun. 
Corp.  §  174;  Salt  Lake  City  v.  HoUister,  118 
U.  S.  256,  30  L.  ed.  176,  6  Sup.  Ct.  Rep. 
1055;  Stanley  v.  Davenport,  54  Iowa,  463, 
37  Am.  Rep.  216,  2  N.  W.  1064,  6  N.  W. 
706;  Cohen  v.  Neio  York,  113  N.  Y.  532,  4 
L.  R.  A.  406,  21  N.  E.  700. 

The  highway  commissioner  of  the  city  of 
Concord  is  so  under  the  control  of  the  city 
as  to  be  its  agent. 

Kelly  v.  New  York,  11  N.  Y.  432;  Wake- 
fielfl  v.  Newport,  62  N.  H.  625. 

The  purchase  and  use  of  a  steam  roller 
by  the  defendant  was  a  measure  of  prudence 
and  economy,  undertaken  voluntarily  for  its 
pecuniary  advantage.  The  management  and 
care  of  the  roads  is  imposed.  The  manage- 
ment and  care  of  the  machine  is  the  result 
of  deliberate  choice. 

Dill.  Mun.  Corp.  §  786;  Eastman  v.  Mere- 
dith, 36  N.  H.  284,  72  Am.  Dec.  302;  Ed- 
yerly  v.  Concord,  62  N.  H.  8;  Oilman  v. 
Laconia,  55  N.  H.  130,  20  Am.  Rep.  175. 

It  would  be  open  to  a  jury  in  the  present 
cjise  to  find,  as  a  matter  of  fact,  that  the 
presence  of  the  steam  roller  at  this  particu- 
lar time  and  place,  coupled  with  the  manner 
in  which  it  was  handled,  constituted  a  nui- 
sance for  which  the  city  was  liable. 
r.S  L.  R.  A. 


Lane  v.  Lewiston,  91  Me.  292,  39  AtU 
999;  Macomher  v.  Nichols,  34  Mich.  212,  22 
Am.  Rep.  522;  Mullen  v.  GUma  Falls,  11 
App.  Div.  275,  42  N.  Y.  Supp.  113;  Oilman 
V.  Laconia,  55  N.  H.  130,  20  Am.  Rep.  175; 
Nult  V.  Manchester,  58  N.  H.  226;  Parker 
V.  Xashua,  59  N.  H.  402;  Cole  v.  Gilford,. 
03  N.  II.  60;  Vale  Mills  v.  Nashua,  63  N.  H. 
136;  Flanders  v.  Franklin,  70  N.  H.  168,  47 
Atl.  88 ;  Lane  v.  Concord,  70  N.  H.  485,  49 
Atl.  687. 

Having  purchased  the  roller  for  its  own 
convenience  and  for  its  own  purposes,  and 
having  placed  it  at  work  in  the  streets,  the 
city  must  be  responsible  for  its  management. 

The  commissioner  of  highways,  the  agent 
selected  by  the  city  to  have  charge  of  its 
roller,  was  legally  and  actually  the  agent  of 
the  city,  and  not  an  independent  officer  be- 
yond its  control. 

Rhohidas  v.  Concord,  70  N.  H.  90,  61  L. 
R.  A.  381,  47  Atl.  82;  OHmes  v.  Keene,  52 
N.  H.  330;  Gross  v.  Portsmouth,  68  N.  H. 
206,  33  Atl.  256. 

The  city  of  Concord,  by  its  executive 
board,  voted  to  do  this  particular  piece  of 
work  under  the  direction  of  a  special  com- 
mittee, and  the  city  thereby  became  respon- 
sible for  all  the  acts  of  that  special  commit- 
tee including  its  management  of  the  steam 
roller. 

,Siate  V.  Canterbury,  28  N.  H.  196. 

While  private  contributions  are  held  to- 
be  improperly  considered  on  the  question  of 
whether  the  public  good  requires  a  contem- 
plated change  in  a  highway  {Dudley  v. 
CUlty,  5  N.  H.  558 ;  Goodwin  v.  Milton^  25 
N.  II.  458 ) .  it  is  considered  entirely  legal  to 
allow  persons  who  will  be  specially  benefited 
to  contribute  toward  the  expense  of  the- 
work. 

KiUey  V.  Kennard,  60  N.  H.  1;  Perry  v. 
Kccnc,  58  N.  H.  40. 

Once  having  made  a  binding  contract  with 
Mrs.  Eddy,  and  having  voted  to  build  the 
road  in  accordance  with  its  terms,  the  city 
was  boimd  to  carry  the  contract  out. 

The  building  of  this  road  as  a  boulevard 
was  not  imposed  upon  the  city  as  a  statu- 
tory duty.  The  voluntary  assumption  of 
an  obligation  to  exceed  the  statutory  duty 
brought  the  defendant  under  the  third  class- 
specified  in  Rhobidas  v.  Concord,  70  N.  II. 
90,  51  L.  R.  A.  381,  47  Atl.  82,— where  du- 
ties of  a  public  nature  are  voluntarily  as- 
sumed. 

Roice  v.  Portsmouth,  56  N.  H.  291,  22: 
Am.  Rep.  464;   Edgerly  v.  Concord,  62  K. 

II.  8. 

It  was  within  the  apparent  powers  of  the 
board  to  appoint  a  special  committee  to  do 
lliis  work;  and  while  Mrs.  Eddy  may  have 
bocn  boimd  to  know  whether  the  vote  au- 
thorizing the  acceptance  of  her  contract  was 
logal,  no  such  consideration  could  affect 
the  rights  of  a  stranger  like  the  plaintiff. 

Dill.  Mun.  Corp.  §  936;  Stanley  v.  Daven- 
port, 54  Iowa,  407,  37  Am.  Rep.  216,  2  N. 
W.  1004.  6  N.  W..706;  Pekin  v.  Newell,  20- 

III.  322,  79  Am.  Dec.  378;  Salt  Lake  City  v. 
HoUisfi:r.  118  U.  S.  256,  30  L.  ed.  176,  6. 
Sup.  Ct.  Rep.  1055;  Cohen  v.  New  York,  US- 
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X.  Y.  532,  4  L.  R.  A.  406,  21  N.  E.  700; 
Jones,  N^.  Muii.  Corp.  §  344. 

W  hen  a  city  undertakes  to  perform  a  pub- 
lie  work  in  its  own  way,  tne  laborers  be- 
come its  agents,  and  the  city  becomes  liable 
for  their  torts. 

Walcott  V.  Stcampscott,  1  Allen,  101; 
Haicks  V.  Charlemont,  107  Mass.  414; 
Deane  v.  Randolph,  132  Majss.  475;  Wald- 
roH  V.  Haverhill,  143  Mass.  682,  10  N.  E. 
481;  Doherty  v.  Braintree,  148  Mass.  495, 
20  N.  E.  106;  Sullivan  v.  Uohjoke,  135 
Mass.  277;  Dayton  v.  Pease,  4  Ohio  St.  100; 
15  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  422; 
Shearm.  &  Redf.  Neg.  §  259. 

The  city,  having  received  the  benefit  of 
this  money,  having  accepted  the  work  and 
opened  the  street  to  travel,  has  ratified  the 
action  of  the  mayor  and  aldermen,  and  of  its 
agents,  the  special  committee. 

Carpenter  v.  'Nashua,  58  N.  H.  37. 

Messrs.  Cook  A  Hood,  for  defendant: 

The  legislature  has  entire  control  over  the 
highways  in  the  state,  and  can  place  the 
management  and  repair  of  them  in  the  hands 
of  any  agency  it  sees  fit. 

Wooster  v.  Plymouth,  62  N.  H.  193; 
State  v.  Hampton,  2  N.  H.  22 ;  Haywood  v. 
Charlestowfi,  34  N.  H.  23;  State  v.  New- 
market, 20  N.  II.  519. 

Whatever  power  Concord  possessed  in  di- 
recting the  repairs  on  her  highways  prior 
to  1891  was  taken  from  her  by  the  legisla- 
ture by  Laws  1891,  chap.  186,  and  placed  in 
the  hands  of  a  certain  officer  whose  powers 
and  duties  were  prescribed  by  the  legisla- 
ture. This  officer  derives  his  authority 
from  the  legislature,  and  in  performing  his 
duties  of  repairing  highways  is  absolutely 
independent  of  the  city  and  of  the  board  of 
mayor  and  aldermen.  He  is  as  independent 
in  this  respect  as  a  highway  surveyor. 

Prince  v.  Lynn,  149  Mass.  193,  21  N.  E, 
29(5, 

So  long  as  he  occupies  the  office  he  per- 
forms the  work  as  an  independent  public  of- 
ficer, receiving  his  authority  from  the  legis- 
lature, and  any  direction  of  the  city  council 
as  to  the  manner  of  doing  the  work,  or  of 
the  means  to  be  employed,  would  be  of  no 
effect. 

Fisher  v.  Boston,  104  Mass.  87,  6  Am. 
Rep.  196;  Hafford  v.  A' cm?  Bedford,  16  Gray, 
297;  Walcott  v.  Swampscott,  1  Allen,  101; 
Barney  v.  Lowell,  98  Mass.  570. 

At  common  law  a  municipal  corporation 
is  not  responsible  for  the  acts  of  its  agents 
or  servants,  or  for  their  negligence  in  the 
performance  of  acts  that  it  has  no  power  to 
authorize. 

Gross  v.  Portsmouth,  68  N.  H.  266,  33  Atl. 
256;  Edgerly  v.  Concord,  62  N.  H.  8;  An- 
tlhony  v,  Adams,  1  Met.  284;  Lemon  v.  New- 
ton, 134  Mass.  476;  Smith  v.  Rochester,  76 
N.  Y.  606;  2  Dill.  Mun.  Corp.  §  766;  Cooley, 
Torts,  p.  119. 

The  members  of  the  board  of  mayor  and 
aldermen  act  in  a  dual  capacity.  They  are 
the  servants  of  the  city  in  the  performance 
of  all  duties  of  a  private  nature.  They  are 
public  officers  in  the  performance  of  all  du- 
ties which  they  are  directed  by  law  to  per- 
58  L.  R.  A. 


form,  in  which  the  city  is  not  interested  in 
its  corporate  capacity. 

Wakefield  V.  Newport,  62  N.  H.  624;  Doo- 
liiile  V.  Walpole,  67  N.  H.  554,  38  Atl.  19. 

The  city  of  Concord  had  no  particular  in- 
terest in  the  work  on  this  highway,  and  de- 
rived no  special  benefit  or  advantage  there- 
from in  its  corporate  capacity.  The  boarvl 
of  mayor  and  aldermen,  although  for  some 
purposes  agents  of  the  city,  were  acting  in 
the  performance  of  this  work  as  public  of- 
ficers, and  their  acts  were  their  own  official 
acts,  and  not  the  acts  of  the  city. 

Edgerly  v.  Concord,  62  N.  H.  8;  Wake- 
field V.  Newport,  62  N.  H.  624;  Doolittle  v. 
Walpole,  67  N.  H.  554,  38  Atl.  19;  Hardy 
V.  Keene,  52  N.  H.  370;  Bates  v.  Rutland, 
62  Vt.  178,  9  L.  R.  A.  363,  20  Atl.  278; 
Welsh  V.  Rutland,  50  Vt.  228,  48  Am.  Rep. 
762;  Condict  v.  Jersey  City,  46  N.  J.  L.  157. 

If  this  work  was  done  under  the  direction 
of  the  highway  commissioner,  and  he  was 
free  from  control  of  the  board  of  mayor  and 
aldermen  in  the  manner  of  doing  his  work, 
he  was  acting  as  an  independent  public  of- 
ficer, and  the  city  w^ould  not  be  liable.  The 
performance  of  the  work  and  the  employ- 
ment and  direction  of  the  laborers  are  his. 

Prince  v.  Lynn,  149  Mass.  193,  21  N.  E. 
296;  Hafford  v.  New  Bedford,  16  Gray^ 
297;  t'isher  v.  Boston,  104  Mass.  87,  6  Am. 
Rep.  196;  Walcott  v.  Swampscott,  1  Allen, 
101;  Barney  v.  Lowell,  98  Mass.  570; 
Bailey  v.  Neio  York,  3  Hill,  531. 

Municipal  corporations  in  their  relations 
to  individuals  occupy  a  dual  position. 
They  are  in  some  respects  private  corpora- 
tions, and  when  acting  in  that  capacity  their 
liability  for  torts  is  the  same  as  that  of  any 
other  private  corporation  or  of  individuals. 

Clark  v.  Manchester,  62  N.  H.  577;  Rowe 
V.  Portsmouth,  56  N.  H.  291,  22  Am.  Rep. 
404. 

Besides  this  position  as  a  private  corpora- 
tion, they  are  political  subdivisions  of  the 
state. 

Woostcr  V.  Plymouth,  62  N.  H.  193;  Sar- 
gent V.  Gilford,  66  N.  H.  543,  27  Atl.  306, 

As  political  subdivisions  of  the  state 
they  are  required  by  the  legislature  to' per- 
form ceilain  duties  for  the  public  benefit,  in 
which  they  have  no  corporate  interest,  and 
from  the  performance  of  w^hich  they  receive 
no  benefit  in  their  corporate  capacity.  In 
the  performance  of  these  duties  they  are  act- 
ing in  their  public  capacity  as  a  part  of  the 
state,  and  are  not  liable  for  their  torts. 

Ihid. 

In  this  case,  if  the  city  was  acting,  it  was 
acting  in  its  public  capacity  in  the  perform- 
ance of  a  work  for  the  benefit  of  the  public 
in  which  it  had  no  interest  in  its  corporate 
capacity. 

Torhush  v.  Norwich,  38  Conn.  225,  9  Am. 
Rep.  395;  Jewett  v.  New  Haven,  38  Conn. 
368,  9  Am.  Rep.  382;  Mead  v.  New  Haven^ 
40  Conn.  72,  16  Am.  Rep.  14;  Eastman  v. 
jicredith,  36  N.  H.  284,  72  Am.  Dec.  302; 
Smith  v.  Rochester,  76  N.  Y.  506;  Howard 
V.  San  Francisco,  51  Cal.  52;  Aldrich  v. 
Tripp,  11  R.  I.  141,  23  Am.  Rep.  434;  Max- 
milian  v.  New  York,  62  N.  Y.  160,  20  Am. 
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Hep.  468;  Hannon  v.  St.  Louis  County,  62 
Mo.  313  J  Ogg  v.  Lansing ,  35  Iowa,  495,  14 
Am.  Rep.  499 ;  Brinkmeyer  v.  Evansville,  29 
Ind.  187;  Mitchell  v.  Rockland,  52  Me.  118; 
Broton  v.  Vinalhavcn,  65  Me.  402,  20  Am. 
Rep.  709;  HiUdorf  v.  St.  Louis,  46  Mo.  94, 
100  iVm.  Dec.  352;  Howard  v.  Worcester, 
153  Mass.  426,  12  L.  R.  A.  160,  27  N.  E.  11; 
Uam  V.  tlew  York,  70  N.  Y.  462. 

Whether  the  accident  happens  during  the 
progress  of  the  work  or  after  the  work  is 
completed,  the  cause  is  the  negligence  of  the 
persons  having  charge  of  the  work,  and  if 
there  is  no  liability  in  one  case  there  can  be 
none  in  the  other,  on  principle. 

Howard  v.  Worcester,  153  Mass.  426,  12 
L.  R.  A.  160,  27  N.  E.  11;  Hafford  v.  tfew 
Bedford,  16  Gray,  297;  Fisher  v.  Boston, 
104  Mass.  87,  6  Am.  Rep.  190;  Tindley  v. 
^alcni,  137  Mass.  171,  50  Am.  Rep.  289; 
Lincoln  v.  Boston,  148  Mass.  578,  3  t.  R.  A. 
257,  20  N.  E.  329. 

The  power  of  removal  does  not  make  the 
<:ommis8ioner  of  highways  for  Concord  the 
servant  of  the  city.  The  principal  feature 
of  the  relation  of  master  and  servant  is 
lacking;  that  is,  the  power  to  define  the  com- 
missioner's duties  and  to  direct  and  control 
him  in  his  work. 

Prince  v.  Lynn,  149  Mass.  193,  21  N.  E. 
296;  Hejinessev  v.  New  Bedford,  153  Mass. 
260,  26  N.  E.  999;  Haskell  v.  New  Bedford, 
108  Mass.  208;  Origgs  v.  Foote,  4  Allen, 
195. 

The  power  of  the  city  of  Concord  to  act 
in  the  matter  of  repairing  her  highways  is 
limited  to  the  power  granted  by  the  legisla- 
ture, and  to  the  mode  and  method  prescribed 
by  that  body, 

15  Am.  &  Eng.  Enc.  Law,  p.  1042;  First 
Prcsby.  Church  v.  Ft.  Wayne,  36  Ind.  338, 
10  Am.  Rep.  35. 

Blodgett,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  defendants'  only  duty  in  respect  of 
the  hiprhway  upon  which  the  plaintiff  was 
injured  while  in  the  exercise  of  the  public 
right  of  using  it  was  the  statutory  one  to 
luairitain  it  in  suitable  repair,  and  this  duty 
it  is  conceded  they  properly  performed.  The 
sole  ground  of  complaint  is  the  careless  ope- 
ration of  the  defendants'  steam  roller  by 
workmen  engaged  in  macadamizing  the  high- 
way at  the  time  of  the  plaintiff's  injury, 
and  who  were  presumably  employed  by  the 
<;ommissioner  of  highways.  Assuming  that 
"a  municipal  corporation  is  liable  at  com- 
mon law  for  injuries  to  private  rights  re- 
sulting from  the  negligent  performance  of 
a  public  duty  by  agents  and  servants  whom 
it  has  the  power  to  direct  and  control" 
{Rhohidas  v.  Concord,  70  N.  H.  90,  51  L.  R. 
A.  381,  47  Atl.  82),  the  act  of  which  the 
plaintiff  complains  was  not  the  act  of  the 
defendants.  By  the  special  legislative  en- 
jtctment  of  1891  (Lawd  1891,  chap.  186)  the 
whole  territory  of  the  defendant  city  is  con- 
stituted one  highway  district,  and  placed 
imder  the  superintendence  of  a  commis- 
sioner of  highways,  who  (§1)  "shall  have 
iill  the  powers,  perform  all  the  duties,  and 
o8  L,  R.  A. 


be  subject  to  all  the  liabilities  which  bj 
law  appertain  to  surveyors  of  highways,  ex- 
cept so  far  as  the  same  are  changed  by  the 
provisions  of  this  act.  Sections  2  and  8 
provide  for  his  election  by  the  city  council, 
make  him  subject  to  removal  by  the  council 
at  their  discretion,  and  place  him  under  the 
direction  of  the  mayor  and  aldermen  with 
reference  to  the  exnenditure  of  money  and 
accountability  therefor;  and  then,  by  §  4, 
it  is  imperatively  declared  that  "he  shall 
have  charge  of  the  roads  and  bridges  in  the 
care  of  the  city,  and  all  repairs  thereon 
shall  be  under  his  direction."  Possessed  of 
the  broad  and  exclusive  authority  conferred 
by  §  4  in  respect  of  roads  and  bridges  in  the 
care  of  the  city  and  all  repairs  thereon,  the 
defendants'  commissioner  of  highways  is 
not  to  be  regarded  as  their  agent  or  servant, 
but  as  a  pimlic  officer,  deriving  his  author- 
ity from  the  legislature,  which  possesses  the 
paramount  control  over  all  the  public  high- 
ways within  the  state,  and  may  place  their 
management  and  repair  in  the  hands  of 
such  agencies  as  it  may  deem  to  be  most 
fitting.  Neither  the  city  nor  the  board  of 
mayor  and  aldermen  can  direct  or  control 
the  commissioner  in  the  performance  of  the 
duties  so  intrusted  to  him.  It  is  for  him 
alone  to  determine  in  what  manner  and 
through  what  instrumentalities  repairs  shall 
be  made,  and  to  do  all  other  things  neces- 
sary in  their  direction,  control,  and  manage- 
ment. This  being  so,  for  his  misfeasance, 
or  that  of  his  employees,  the  defendants  are 
not  liable.  Rhohidas  v.  Concord,  70  N.  H. 
90,  51  L.  R.  A.  381,  47  Atl.  82;  Gross  v. 
Portsmouth,  68  N.  H.  266,  267,  33  AU.  256, 
and  authorities  cited;  Downes  v.  Hopkin- 
ton,  67  N.  H.  456,  40  Atl.  433;  Wakefield  v. 
Newport,  62  N.  H.  624,  625,  and  numerous 
other  cases. 

No  more  are  the  defendants  liable  because 
the  repairs  were  being  superintended  by  the 
mayor  and  the  commissioner  jointly.  The 
general  statutory  provision  that  money  for 
highway  repairs  shall  be  expended  by  the 
selectmen,  or  surveyors  of  highways,  or 
agents  appointed  for  the  purpose  by  the  se- 
lectmen (Pub.  Stat.  chap.  73,  §  6;  Law8 
1899,  chap.  29,  §  3),  has  no  application  to 
the  city  of  Concord;  and,  plainly,  the  board 
of  mayor  and  aldermen  had  no  power  to 
make  the  Eddy  contract,  because,  by  the  city 
charter  and  by  express  statutory  provisions., 
the  administration  of  all  tlie  fiscal,  pruden- 
tial, and  municipal  affairs  of  the  city  is 
vested  in  the  city  council,  consisting  of  the 
mayor,  board  of  aldermen,  and  board  of 
common  council  (Charter  of  Concord,  Laws 
1849,  chap.  835,  §§  2,  14;  Pub,  Stat.  chap. 
50  §  1 ;  Kelley  v.  Kennard,  60  N.  H.  1,  3) ; 
and  for  this  reason  also  the  mayor  and  al- 
dermen could  confer  no  authority  upon  any- 
body in  the  superintendence  of  the  repairs 
and  improvements  in  question.  But,  apart 
from  these  considerations,  the  Pleasant 
street  highway  was  then  an  existing  high- 
way "in  the  care  of  the  city,"  and  conse- 
quently the  commissioner  had  charge  of  it. 
and  the  direction  of  all  repairs  upon  it»  by 
virtue  of  the  specific  and  mandatory  proyi- 
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'sions  of  the  act  of  1891.  which  cannot  be 
construed  to  mean  that  the  commissioner 
has  no  jurisdiction  as  a  public  officer  except 
when  the  mayor  and  aldermen  omit  to  ap- 
point agents  to  do  the  work  imposed  upon 
him  by  that  act.  The  joint  superintendence 
of  the  mayor  in  the  making  of  the  repairs 
did  not  constitute  an  assumption  by  the 
city  of  their  control  and  direction  {Bowden 
V.  Rockland,  06  Me.  129,  51  Atl.  815,  816)  ; 
j»nd,  moreover,  the  legitimate  inference  from 
his  alleged  supervisory  action  over  the  work 
is  that  he  was  exercising  the  power  as  to 
the  expenditure  of  money  conferred  on  the 
board  of  mayor  and  aldermen  by  the  act  of 
1891.  But  if  he  actually  assumed  to  imder- 
take  the  joint  direction  of  the  work,  the  de- 
fendants are  not  responsible  for  his  per- 
formance of  that  which  he  had  no  power  to 
do,  and  which  they  had  no  power  to  author- 
ize. Gross  V.  Portsmouth,  68  N.  H.  266, 
267,  33  Atl.  256  and  authorities  there  cited. 
The  plaintifY's  contention  that  the  defend- 
ants are  liable  on  the  ground  that  the  work 
in  progress  on  the  highway  when  he  was  in- 
jured w^as  constructive  work,  which  the  de- 
fendants were  at  liberty  to  do  directly  by 
agents  or  servants,  or  indirectly  through 
contractors,  the  same  as  in  the  original  con- 
struction of  a  highway,  is  not  based  on  any- 
thing appearing  in  the  reserved  case,  nor  is 
it  well  founded.  The  fact  that  Mrs.  Eddy 
induced  the  board  of  mayor  and  aldermen 
to  make  an  extraordinary  expenditure  of 
money  on  the  highway  did  not  transform 
the  mayor  and  the  commissioner  into  ser\'- 
ants  of  the  city  instead  of  public  officers, 
nor  make  the  work  any  less  a  governmental 
one    {Coltc€ll  v.  Waterhury,  74  Conn.   568, 

57  L.  R,  A.  218,  51  Atl.' 530;   Bowden  v. 
.  RoclOand,  96   Me.    129,   51    Atl.  815,   816)  ; 

and  the  extent  of  the  work,  or  its  expense, 
furnishes  no  test  by  which  to  determine  the 
capacity  in  which  they  acted.  S6,  too,  the 
further  fact  that  the  work  resulted  in  what 
the  plaintiff  terms  a  "boulevard" — whatever 
that  may  mean — has  no  tendency  to  show 
that  the  defendants  were  constructing  a  new 
highway.  The  highway  existed  before  this 
work,  and  it  exists  now ;  the  only  change  be- 
ing in  its  improved  condition  as  the  result 
of  r^rading  and  widening  it.  Such  work 
•constitutes  "repairs,"  within  the  fair  intent 
and  meaning  of  the  act  gf  1891,  which  ap- 
plies to  and  includes  everything  relating  to 
the  superintendence,  care,  and  repair  of  all 
public  highways  within  the  city,  and  to  all 
work  done  thereon,  constructive  or  other- 
wise; the  only  exception,  if  any  (a  point 
not  now  in  question),  being  that  highways 
laid  out  since  the  passage  of  that  act  may 
perhaps  still  be  built  by  the  city  through 
agents  or  contractors. 

It  is  further  contended  that  the  defend- 
ants should  be  held  liable  because  the  im- 
provements made  on  the  highway,  which 
every  person  has  the  right  to  use,  regardless 
of  his  residence,  were  for  the  "special  bene- 
fit and  profit"  of  the  city.  This  assump- 
tion is  both  misleading  and  unwarranted. 
In  precisely  the  same  sense  it  might  be  said 
tliat  all  repairs  and  improvements  of  high- 

58  L.  R,  A. 


'  ways  therein  are  a  special  benefit  to  the  city 
as  distinguished  from  the  general  public. 
But  no  such  distinction  can  be  made.  The 
legislature  imposes  on  municipalities,  wheth- 
er they  wish  it  or  not>  the  burden  of  main- 
taining highways,  not  for  their  own,  but  for 
the  public,  benefit  and  welfare  (Wooster  v. 
Plymouth,  62  N.  H.  193,  215)  ;  and  if  they 
I  choose  to  expend  in  their  maintenance  more 
I  than  may  be  necessary  to  render  them  suit- 
I  able  for  the  public  travel,  they  do  not,  in  a 
legal  sense,  derive  any  special  benefit,  profit, 
i  or  advantage  therefrom  in  their  corporate 
capacity  beyond  that  derived  by  the  public. 
And  if  the  contrary  were  true,  and  wnether 
the  money  with  which  highway  repairs  and 
improvements  are  made  is  provided  bv  the 
municipality  or  is  donated  by  an  individual, 
no  reason  is  afforded  why  the  expenditure 
of  the  money  shall  not  be  made  by  the  pub- 
lic officer  charged  by  law  with  the  direction 
and  control  of  all  such  repairs  and  im- 
provements. 

Nor  are  the  defendants  liable  because'  of 
their  ownersliip  of  the  roller.  There  is  no 
ground  for  claiming  that  at  the  time  of  the 
plaintifi's  injury  the  roller  was  a  nuisance 
(Cooley,  Torts,  p.  617),  or  that  it  was  de- 
fective, or  that  it  was  not  being  used  for  its 
intended  purpose,  or  that  the  purpose  was 
not  a  proper  and  lawful  one.  The  single  al- 
legation of  wrong  is  that  the  workmen  so 
carelessly  operated  the  roller  that  the  injury 
to  the  plttintiiT  followed.  Conceding  this  to 
be  so,  it  falls  far  short  of  entitling  him  to 
a  recovery.  One  insuperable  difficulty,  at 
least  remains:  The  workmen  were  not  the 
defendants'  servants.,  as  is  abundantly  set- 
tled by  repeated  and  familiar  decisions  of 
this  court. 

Finally,  it  may  bo  observed,  as  to  the  doc- 
trine of  "ratification  by  acceptance,"  in- 
voked by  the  plaintiff,  that,  his  injury  not 
liaving  resulted  from  a  defective  construc- 
tion of  the  highway  occasioned  by  the  work 
done  upon  it  under  the  contract,  no  subse- 
quent acceptance  of  the  work  or  ratification 
of  the  contract  by  the  city  would  entitle  him 
to  a  recovery  upon  the  authority  of  Garpen- 
ler  V.  Nashua,  58  N.  H.  37,  38. 
Exception  overruled. 

Parsons  ^  and     Walker,     JJ.,     concur.  . 
Chase,  J.,  dissents. 

Remlek,  J.,  dissenting: 

If  the  servant  of  a  turnpike  corporation 
liad,  in  reconstructing  the  company's  way, 
so  negligently  operated  a  steam  roller  as  to 
inflict  the  injury  complained  of,  the  plain- 
tiff's right  of  action  would  be  unquestioned. 
While,  in  respect  of  duties  imposed  by  law, 
performed  by  governmental,  as  distinguished 
from  corporate,  agents,  and  for  public,  as 
distinguished  from  municipal,  benefit,  towns 
and  cities  are  held  to  be  subdivisions  of  the 
state,  and  entitled  to  the  same  immunity 
from  actions  for  negligence  as  the  principal 
sovereignty  (Williams,  Mun.  Torts,  §§  3-6, 
1 1 ;  Eastman  v.  Meredith,  36  N.  H.  284,  292, 
72  Am.  Dec.  302 ;  Wooster  v.  Plymouth,  62 
X.  IT.  103;  Saromt  v.  Oil  ford,  66  N.  H.  543, 
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27  Atl.  306;  Doolittle  v.  Walpole,  67  N,  H. 
554,  38  Atl.  19;  Gross  v.  Portsmouth,  68  N. 
H.  266,  33  Atl.  256;  Rhobidas  v.  Concord,  70 
N.  H.  90,  114,  51  L.  K.  A.  381,  47  Atl.  82), 
it  IP.  equally  well  established  that  for  negli- 
gence in  the  prosecution  of  work  voluntarily 
assumed,  performed  by  their  own  agents, 
and  for  their  own  profit,  to>\Tis  and  cities 
are  liable  like  private  corporations  or  indi- 
viduaJs.  Williams,  Mun.  Torts,  §§  3-5,  11, 
24,  25;  2  Dill.  Mun.  Corp.  §§  966,  981; 
Wood,  Mast.  &  S.  §§  457,  469;  Buswell, 
Personal  Injuries,  §§  56-58;  Eastman  v. 
Meredith,  36  N.  H.  284,  295,  72  Am.  Dec. 
302;  RoKC  v.  Portsmouth,  56  N.  H.  291. 
293,  22  Am.  Rep.  464;  Clark  v.  Man- 
cheater,  02  N.  H.  577,  579;  Rhobidas  v. 
Concord,  70  N.  H.  90,  111,  114-116,  51 
L.  R.  A.  381,  47  Atl.  82;  Woodoock 
V.  Calais.  66  Me.  234;  Goddard  v.  Harps- 
u}€ll,  84  Me.  499,  24  Atl.  958;  Waldron 
V,  Haverhill,  143  Mass.  582,  584,  10  N.  E. 
481;  Collins  v.  Greenfield,  172  Mass.  78,  81, 
51  N.  E.  454;  Butman  v.  Newton,  179  Mass. 
1,  CO  N.  E.  401 ;  Hannon  v.  St.  Louis  Coun- 
ty, 62  Mo.  313,  317.  I  am  unable  to  see 
why  the  facts  of  the  present  case  do  not 
bring  it  squarely  within  the  letter  and 
spirit  of  the  proposition  last  stated. 

1.  Certainly  the  work  of  converting  a  sec- 
tion of  Pleasant  street,  in  the  city  of  Con- 
cord, into  a  "boulevard,"  to  please  the  fancy 
of  an  individual  residing  thereon,  who  was 
willing  to  bear  the  burden  of  the  expense, 
and  thus  secure  to  the  city  at  slight  cost 
the  added  attractiveness  and  convenience 
which  would  result,  was  a  "voluntary,"  as 
distinguished  from  an  "imposed,"  undertak- 
ing, if  these  terms  are  to  have  their  natural 
and  ordinary  meaning.  The  work  was  not 
done  "under  compulsion  of  statute."  Col- 
lins V.  Greenfield,  172  Mass.  78,  81,  51  N. 
E.  454.  The  city  "could  not  have  been  com- 
pelled to  enter  on  the  work  for  whose  per- 
formance it  contracted."  Hannon  v.  St, 
Louis  County,  62  Mo.  313,  317.  It  is  clear, 
also,  that  the  agency  through  which  the 
city  was  proceeding  with  the  work,  namely, 
the  mayor  and  highway  commissioner  joint- 
ly, was  special  and  corporate,  as  distin- 
guished from  statutory  and  governmental. 
It  was  not  the  agency  provided  by  statute. 
It  existed  solely  by  virtue  of  the  contract 
between  the  city  and  Mrs.  Eddy.  The  point 
that  the  contract  was  irregularly  author- 
ized, if  such  is  the  fact,  is  immaterial,  be- 
cause it  was  certainly  one  within  the  power 
of  the  city  to  make  {Kelley  v.  Kennard,  60 
N.  11.  1 ) ,  and  hence  to  ratify  ( 1  Dill.  Mun. 
Corp.  §§  139,  463;  2  Dill.  Mun.  Corp.  § 
968;  Elliott,  Roads  &  Streets,  357-359; 
Williams,  Mun.  Torts,  §  14:  1  Am.  &  Eng. 
Enc,  Law,  pp.  1182-1185,  1195.  1196.  1213, 
and  notes;  Grant  v.  Beard,  50  N.  H.  129, 
132,  133;  Carpenter  v.  Nashua,  58  N.  H.  37; 
Thayer  v.  Boston,  19  Pick.  511,  31  Am.  Dec. 
157;  Crawshaio  v.  Roxhury,  7  Gray,  374; 
Neif  V.  Wellesley,  148  Mass.  487,  2  L.  R.  A. 
500,  20  N.  E.  Ill;  Dempsey  v.  Chambers, 
154  Mass.  330,  13  L.  R.  A.  219,  28  N.  E. 
279;  Norton  v.  New  Bedford,  106  Mass.  48, 
43  N.  E.  1034)  ;  and  there  was  abundant  evi- 
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dence  for  the  jurj'  of  such  ratificaUon. 
Thayer  v.  Boston,  19  Pick.  511,  516,  31  Am. 
Dec.  157.  The  suggestion  that  the  work 
was  actually  done  by  the  highway  commiir 
bioner  in  the  character  of  a  statutory  agent, 
and  that  the  relation  of  the  mayor  to  it  wa* 
merely  advisory,  is  contrary  to  w^hat  must 
be  assumed  to  be  the  fact  for  the  purposes  of 
the  present  case,  namely,  that  the  mayor 
*  superintended"  and  "directed"  the  work 
"jointly"  with  the  commissioner.  At  least, 
there  was  evidence  for  the  jury  that  the 
work  in  question  was  prosecuted  out  of  the 
statutory  course  by  a  special  agency  repre- 
senting the  citv.  Collins  v.  Greenfield,  172 
Mass.  78,  81,  51  N.  E.  454. 

2.  But  the  theory  upon  which  the  opinion 
of  the  majority  primarily  rests  is  that  chap- 
ter 186,  Laws  1891,  creating  the  Concora 
highway  district,  confers  upon  the  highway 
conmiissioner  named  therein  exclosive 
charge  of  the  construction  and  repair  of 
highways,  and  that  the  city  was  powerless, 
however  advisable  or  necessary,  to  intrust 
the  work  in  question  to  a  special  agencr. 
The  act  in  this  respect  merely  declares  thit 
the  highway  commissioner  "shall  have 
charge,"  etc.  There  are  no  express  terms  of 
exclusion.  I  cannot  assent  to  the  proposi- 
tion that,  because  the  legislature  has  pro 
vided  a  highway  district  and  commissioner 
for  the  city  of  Concord  in  order  to  secure 
maintenance  of  the  highways  therein  ac- 
cording to  the  statutory  standard  and  fcr 
the  benefit  of  the  general  public,  the  city 
cannot,  in  its  corporate  character,  under- 
take special  highway  improvements,  not  in- 
eonsist*>nt  with  the  rights  of  the  public  at 
largo,  for  its  local  advantage  and  profit,  ami 
through  it^  own  agents.  13  Harvard  Law 
Rev.  441,  638;  14  Harvard  Law  Rev.  20. 
116;  34  Am.  Law  Rev.  505;  ailman  v.  La- 
conia,  55  X.  H.  130-132,  20  Am.  Rep.  175. 
Towns  antl  cities  do  not  exist  as  subdivi- 
sions of  tlie  .state,  and  for  govemmentil 
purposes  merely.  "The  primary  and  funda- 
mental idea  of  a  municipal  corporation  is 
an  institution  to  regtilate  and  administer 
the  internal  concerns  of  the  inhabitants  of 
a  define<l  locality  in  matters  peculiar  to  the 
place  incorporated,  or,  at  all  events,  wU 
common  to  the  state  or  people  at  lar«e."  I 
Dill.  Mun.  Corp.  §  21;  Elliott,  Roads  k 
Streets,  326;  Williams,  Mun.  Torts,  |  27. 
Municipalities  have  peculiar  local  interessts 
in  the  highways  within  their  borders.  "For 
all  pur])OBes  of  construction  and  repaii% 
towns  stand  in  a  position  [with  respect  to 
their  highways]  which  differs  in  no  sub- 
stantial respect  from  that  of  an  owner  of 
the  fee.  Their  control  of  the  premises  is  w 
far  absolute  and  exclusive."  Gilman  v.  Lc- 
conia,  55  N.  H.  130,  131.  20  Am.  Rep.  175; 
Hooktiitt  v.  Amoskcag  Mfg.  Co.  44  N.  IT. 
105;  Troy  v.  Cheshire  R.  Co.  23  N,  H.  8.^. 
55  Am.  Dec.  177.  The  legislature  has  care- 
fully safeguarded  these  local  interests,  an*! 
left  to  nuuiicipalities.  with  respect  to  them, 
the  fullest  latitude  of  action.  **Towii5  may 
.  .  .  vote  such  sums  of  money  as  they 
sliall  judge  necessary  ...  to  lay  out, 
build,    and    repair   highways."     Pub.   Stat. 
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«hap.  40,  §  4.  The  money  raised  and  col- 
lected for  highway  purposes  shall  be  ex- 
pended by  the  surveyor  of  highways,  "or 
agents  appointed  for  the  purpose  bv  the  se- 
lectmen." Laws  1899.  chap.  29,  fti;  Pub. 
Stat.  chap.  73,  §  6;  Gen.  Stat.  chap.  66,  § 
22.  **Towns  may,  by  vote  or  by-law.  au- 
thorize their  selectmen  to  contract  for  keep- 
ing their  highways  and  bridges,  or  any  part 
thereof,  in  repair  for  a  term  not  exceeding 
live  years."  Pub.  Stat.  chap.  73.  §  7 ;  Oil- 
man'y.  Laconia,  55  N.  H.  130,  131,  20  Am. 
Rep.  175.  See  also  Thompson  v.  Fellows,  21 
N.  H.  425;  Bradford  v.  ycwport,  42  N.  H. 
338.  These  .statutes  and  decisions  show  that 
in  providing  for  surveyors,  road  agejits,  and 
highway  commissioners  it  has  never  been 
understood  by  the  legislature  or  courts  that 
such  surveyors,  agents,  and  commissioners 
were  exclusive,  so  that  towns  could  not  ap- 
point special  agents  and  make  special  con- 
tracts for  the  improvement  of  the  highways 
within  their  borders  in  furtherance  of  their 
local  and  corporate  interests.  By  the  stat- 
ute law  of  Massachusetts  it  is  provided  that 
the  money  raised  for  the  making  and  re- 
pairing of  highways  shall  be  expended  by 
the  road  agents,  etc.  Mass.  Pub.  Stat.  chap. 
52,  §  3.  Yet  it  has  been  repeatedly  held 
**that  a  town,  although  it  has  duly  chosen 
surveyors  of  highways,  may  from  time  to 
time,  or  for  special  reasons  or  occasions,  un- 
dertake to  repair  its  ways  and  bridges  in 
«ome  other  than  the  regular  and  statutory 
-manner,  and  may  .select  and  employ  men  as 
its  agents  for  this  purpose."  Pratt  v.  Wet/- 
mouih,  147  Mass.  245,  17  X.  E,  538:  Hawks 
V.  Charlemont,  107  Mass.  414;  Sullivan  v. 
Holyoke,  135  Mass.  273 :  Dcaytc.  v.  Randolph, 
132'Ma.s8.  475;  Tindley  v.  *SfaZrw,  137  Mass. 
171,  173,  50  Am.  Rep.  280:  Waldron  v. 
Haverhill,  143  Mass.  582.  10  N.  E.  481; 
Brook  field  v.  Rred.  152  Mass.  568,  26  N.  E. 
138;  Collins  v.  Greenfield,  172  Mass.  78,  81, 
51  N.  K.  454;  Butman  v.  Newton,  179  Mass. 
1,  60  N.  E.  401.  See  also  Woodeoek  v.  Ca- 
lais, 66  Me.  234;  Goddard  v.  Harpswell,  84 
ile.  499,  24  Atl.  958.  Accordingly,  the  city 
in  the  present  instance  might  have  appoint- 
ed Mrs.  Eddy  its  agent,  or  contracted  with 
her,  to  make  the  improvements  in  question. 
Pratt  V.  Weymouth,  147  Mass.  245,  17  N.  E. 
538;  Brookfield  v.  Reed,  152  Mass.  568.  26 
X.  E.  138;  Hoyalton  v.  Royalton  d  W. 
Tump.  Co.  14  Vt.  311,  322,  323.  Nor  is 
there  any  reason  in  law  or  equity  why  a 
city  should  not  be  allowed  to  make  a  public 
officer  its  agent.  Benjamin  v.  Wheeler,  15 
Gray,  486.  The  defendant  city  had  the 
right,  therefore,  to  make  its  mayor  and  the 
highway  commissioner,  singly  or  jointly,  its 
regents  for  the  purpose  of  the  improvements 
in  question,  if  it  believed  such  course  would 
better  subserve  its  interests  than  to  have  the 
improvements  directed  by  the  highway  com- 
missioner in  his  character  as  a  public  officer 
of  the  state  at  large.  Woodcock  v.  Calais, 
60  Me.  234;  Goddard  v.  Harpswell,  84  Me. 
499,  24  Atl.  958;  Deane  v.  Randolph,  132 
Mass.  475;  Pratt  v.  Weymouth,  147  Mass. 
245,  254,  17  N.  E.  538 ;  Collins  v.  Greenfield, 
172  Mass.  78,  81.  51  N.  E.  454;  Butman  v. 
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yewtou,  179  Mass.  1,  60  X.  E.  401.  The 
view  that  the  authority  of  the  highway  com- 
missioner is  exclusive,  and  that  the  city  of 
Concord  is  powerless  to  undertake  to  make 
such  improvements  as  those  in  question  ex- 
cept with  his  consent  and  under  his  control 
and  direction,  however  desirable  that  it 
should  be  otherwise,  is  .so  unsound  in  prin- 
ciple, and  might  be  so  embarra.ssing.  and 
even  disastrous,  in  practice,  that  the  legis- 
lature should  not  be  presumed  to  have  in- 
tendiMl  to  confer  such  exclusive  power,  espe- 
cially in  view  of  the  statutory  provisions  al- 
ready referred  to,  clearly  indicating  a  gen- 
oral  legislative  policy  to  the  contrary. 

3.  Finally,  it  appears  in  express  terms 
that  the  city  undertook  the  work  "for  its 
o^^n  profit.""  It  thus  appearing  that  the  im- 
provement in  question  was  voluntarily  un- 
dertaken by  the  city,  out  of  the  statutory 
course,  by  its  own  agents,  and  "for  its  owii 
profit.,"  1  cannot  perceive  why  the  authori- 
ties cited  at  the  outset,  and  which  state  "the 
law,  not  only  of  this  jurisdiction,  but  of 
every  jurisdiction  where  the  common  law 
prevails"  {Rhobidas  v.  Concord,  70  N.  H. 
90,  116,  51  L.  R.  A.  381,  47  Atl.  82),  do  not 
apply  with  full  force.  Independently  of  au- 
thority, upon  principle,  no  satisfactory  rea- 
son appears  why  a  municipality  voluntarily 
undertaking  work  like  that  in  question,  by 
its  own  agents,  and  "for  its  gwn  profit," 
should  stand  any  different  with  respect  to 
liability  for  its  negligence  in  the  prosecution 
of  such  work  than  a  private  corporation  or 
individual.  It  is  easy  enough  to  understand 
why  municipalities,  with  respect  to  acts 
which  they  do  under  state  compulsion,  with 
stjite  agents,  and  for  the  general  good, 
should  enjoy  the  same  imnmnity  as  the  prin- 
cipal sovereignty;  but  it  is  difficult  to  see 
why  they  should  be  exempt  from  liability 
for  the  consequences  of  their  voluntary  acts, 
by  their  owti  agents,  and  for  their  o^\■^l  prof- 
it. Furthermore,  the  doctrine  of  govera- 
niental  agency  and  sovereign  immimity  can- 
not, it  would  seem,  be  extended  so  as  to  ex- 
empt municipalities  from  liability  for  neg- 
ligence under  such  circumstances  as  are  pre- 
sented in  this  case,  consistently  with  the  ex- 
ceptions to  that  doctrine  already  firmly  es- 
tablished in  this  jurisdiction.  ( 1 )  It  is  the 
law  of  New  Hampshire  that  a  municipality 
is  liable  for  the  negligence  of  its  agents  in 
the  voluntary  construction  or  repair  of  sew- 
ers. Rowc  V.  Portsmouth,  56  N.  H.  291. 
293,  22  Am.  Rep.  464.  I  see  no  reason  why 
Ihey  should  not  be  equally  liable  for  negli- 
gence in  the  course  of  equally  voluntary- 
work  upon  their  highways,  by  their  own 
agents,  and  for  their  own  profit.  (2)  It  is 
also  the  law  of  this  state  that  municipali- 
ties are  liable  if,  in  the  construction  or  re- 
pair of  highways,  they  injure  the  proprie- 
tary rights  of  others  by  flooding  their  prem- 
ises with  water,  and  this  notwithstanding 
the  duty  to  construct  and  repair  highways 
is  "imposed,"  and,  as  it  would  seem,  not- 
withstanding an  agency  for  this  purpose  is 
provided  bv  statute.  Gilman  v.  Laconia,  56 
N.  H.  130\  20  Am.  Rep.  175;  Parker  v. 
Nashua,  59  N.  IT.  402:  Rhobidas  v.  Concord, 
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70  N.  H.  90,  112,  51  L.  R.  A.  381,  47  Atl. 
82.  I  cannot  see  that  it  makes  any  differ- 
ence in  right  whether  the  injury  is  propri- 
etary or  personal,  by  water  or  steam  (Ibid,), 
nor  whether  inHicted  within  the  highway 
limit  or  just  outside  of  it,  so  long  as  it  re- 
sults, not  from  a  mere  passive  d^ect  in  the 
highway,  and  through  its  use  as  such,  but 
from  negligence  in  the  prosecution  of  work 
upon  it,  operating  directly  and  independent- 
ly of  the  highway.  ( 3 )  It  is  also  the  set- 
tled law  of  New  Hampshire  that  municipal- 
ities are  liable  for  negligent  acts  of  their 
agents  (even  in  the  discharge  of  imposed 
duties)  which  affect  the  private  rights  of 
others.  Khohidaa  v.  Concord^  70  N.  H.  90, 
110,  116,  61  L.  R.  A.  381,  47  Atl.  82.  A 
traveler  upon  a  highway,  in  the  absence  of 
statute,  has  no  private  right  to  a  way  free 
from  defects.  Sargent  v.  Gilford,  66  N.  H. 
543,  27  Ad.  306.  Therefore,  at  common  law, 
he  is  without  remedy  for  injury  resulting 
from  the  mere  passive  condition  of  the  way. 
But  every  man  has  a  private,  common-law 
right  not  to  be  injured  by  the  active  n^li- 
gence  of  another,  whether  that  other  be  an 
individual,  a  private  corporation,  or  a 
municipality.  Williams,  Mun.  Torts,  S§  26, 
35;  Eastman  y,"  Meredith,  36  N.  H.  284,  296, 
72  Am.  Dec.  302;  Mitchell  v.  Boston  d  M. 
li,  Co,  68  N.  H.  90,  117,  118,  34  Atl.  674; 
llhohidas  v.  Concord,  70  N.  H.  90,  96,  117. 
118,  61  L.  k  A.  381,  47  Atl.  82.  If,  there- 
fore, as  claimed,  one  of  the  city's  workmen 
so  carelessly  operated  the  steam  roller  as  to 
frighten  the  plaintiff's  horses,  and  cause 
them  to  run  away,  the  plaintiff's  private, 
common-law  right  not  to  be  injured  by  the 
active  negligence  of  another  was  thereby 
invaded.  Williams,  Mun.  Torts,  §§  26,  35; 
Gordon  v.  Boston  dc  M.  IL  Co.  58  N.  H.  306, 
398;  Mitchell  v.  Boston  &  J/,  R.  Co.  68  N. 
H.  90,  117,  118,  34  Atl.  674.  Whether  he 
was  so  injured  was  a  question  upon  which 
he  was  entitled  to  ^'o  to  the  jury.  McMa- 
hon  V.  Dubuque,  107  Iowa,  62,  67,  68,  69, 
77  N.  W.  517,  seems  to  be  quite  in  point 
with  the  present  case.  There  sparks  were 
negligently  permitted  to  escape  from  the 
3mokestack  of  the  steam  roller  owned  and 
being  operated  by  the  city  of  Dubuque  in 
rolling  newly  laid  macadam  on  one  of  its 
streets  on  which  the  lot  of  the  plaintiff 
abutted,  whereby  the  plaintiff's  house,  with 
its  contents,  was  destroyed.  The  city  con- 
tended that  it  was  not  liable,  because  in 
operating  the  steam  roller  it  acted  solely  for 
the  public,  and  not  for  any  private,  benefit. 
The  court  said,  in  substance,  that  there  were 
two  very  satisfactory  reasons  why  it  must 
be  held  to  answer  in  damages  for  its  negli- 
gence: (1)  It  w^as  engaged  in  doing  the  work 
from  which  the  injury  resulted  with  its  own 
instrumentality;  (2)  the  work  was  volun- 
tarily assumed  and  carried  on  for  compen- 
sation. "Mr.  Dillon  thus  states  the  rule: 
The  liability  of  the  corporation  for  its  own 
negligence,  or  that  of  its  servants,  is  espe- 
cially clear,  and  in  fact  indisputable,  where 
it  has  received  a  consideration  for  the  duties 
performed,  or  where,  under  permissive  au- 
thority from  the  legislature,  it  voluntarily 
assumes  and  carries  on  a  work  or  undertak- 
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ing  from  which  it  receives  tolls  or  derives  a. 
profit.'     2  Dill.  Mun.  Cjorp.  §  981.    The  city 
was  authorized   to  make  the  improvement, 
but  was  not  bound  to  undertake  it  with  itfr 
;  own  instrumentalities.     Having  done  so,  it 
incurred   the   same   liability   an   individual 
would  have  done  in  performing  like  work. 
We  have  found  no  authorities  precisely  in 
!  point,  but  the  principle  is  so  just  that  none 
-  are  required.     It  finds  analogy  in  the  cases 
I  holding  municipalities  owning  and  operat- 
I  ing  water  and  gas  works,  docks,  piers,  and 
I  other  propertjr  to  the  same  liability  as  indi- 
!  vi duals  or  private  corporations  with  similar 
>  ownership  and  performing  like  duties.     In. 
,  operating  the  steam  roller  the  citv  was  act- 
I  ing  peculiarly  for  the  benefit  of  the  munici- 
pality, and  in  a  way  to  enable  it  to  exact 
!  compensation  from  property  owners  within 
I  its  limits.     Its  liability  similar  to  that  of 
i  an  individual  if  engaged  in  doing  the  same- 
!  work  is  within  the  principle  approved  by  the 
I  authorities  generally." 

,  The  plaintiff  should  have  been  permitted 
I  to  go  to  the  jury,  and  the  exception  should 
I  be  sustained. 

Rehearing  denied. 


James  J.  McLAINE 

V. 

IlKAD  &  DOWST  COAfPANY. 
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1.  \o  duty  to  waru  a  ^^'orkman  In  the 
bott<iin  of  a  trench  which  he  Is  assisting 
in  nil  ing  lip,  wbon  dirt  is  to  be  dumped  Into 
it  by  other  workmen,  rests  upon  the  master^ 
so  ns  to  render  him  liable  to  the  workman 
for  injuries  caused  by  the  failure  of  the  fore- 
man, who  has  assumed  the  duty  of  dolnup 
so,  to  give  the  warning  in  a  particular  In* 
stance. 

2.  A  master  perforu&M  liin  duty  as  t«> 
^varnlnir  a  laborer  at  '^vorlc  In  a 
trencli  when  dirt  Is  to  be  dumped  Into  It,  If 
such  warning  is  required  in  the  exercise  of 
ordinary  care,  by  intrusting  the  duty  of  giv- 
ing the  warning  to  a  competent  person. 

3.  The  foren&an  of  a  frnns  of  laborera 
employed  in  ftlllngr  a  trencli   baa  n€» 


Note. — As  to  vice  principalship  determined 
by  the  character  of  the  act  which  caused  the  In- 
Jury,  see  also  Lafayette  Bridge  Co.  v.  Olsen 
(C.  C.  App.  7th  C.)  54  L.  R.  A.  33  and  note  : 
Wellston  Coal  Co.  v.  Smith  (Ohio)  55  L.  R.  A. 
99;  Kelly  v.  New  Haven  S.  B.  Co.  (Conn.)  57 
L.  R.  A.  494  :  and  Knutter  v.  Now  York  &  N. 
J.  Teleph.  Co.  (N.  J.)  post,  — . 

As  to  vice  principalship  considered  with  ref- 
erence to  the  superior  rank  of  a  negligent  serv- 
ant, see  Stevens  v.  Chamberlin  (C.  C.  App.  1st 
C.)  51  L.  R.  A,  513.  and  note;  Swift  &  Co.  r- 
Rleisc  (Neb.)  57  h.  R.  A.  147  :  and  Southern  P, 
Co.  V.  Schoor  (C.  C.  App.  Sth  C.)  57  L.  R.  A. 
707. 

As  to  duty  of  master  to  inBtruct  and  warn 
servant  as  to  perils  of  the  employment,  see 
James  v.  Rapides  Lumber  Co.  (La.)  44  L.  R. 
A.  33,  and  note;  Ford  v.  Mt.  Tom  Sulphite 
Pulp  Co.  (Mass.)  48  L.  R.  A.  96 :  and  Tedford 
V.  Los  Angeles  Electric  Cn.  (Cal.)  54  L,  R. 
A.  85. 
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Implied  authorltr  to  bind  his  employer 
by  a  promise  that  one  appointed  to  warn  la- 
borers in  the  trench  when  dirt  is  to  be 
dumped  into  It  will  perform  his  duty. 

(Hemick,  J.,  dissents.) 
(April   1,  1902.) 

EXCEPTIONS  by  plaintiff  to  the  direction 
of  a  nonsuit  by  the  Hillsboro  County 
Court  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence. 
Overruled. 

Plaintiff  was  engaged  in  leveling  and 
tamping  earth  in  a  deep  trench  which  de- 
fendant was  filling.  The  earth  was  dumped 
into  the  trench  by  cart  loads.  Plaintiff 
claimed  that  when  he  went  to  work  the  boss 
said :  "You  go  down  to  work  there.  I  will 
take  care  of  you  fellows."  Warning  was 
usually  given  when  earth  was  to  be  dumped 
into  Uie  trench,  but  at  the  time  of  the  acci- 
dent there  was  a  failure  to  give  the  warn- 
ing, and  this  failure  was  the  negligence  re- 
lied upon  to  charge  defendant  with  liability. 

Further  facts  appear  in  the  opinion. 

Messrs.  Pattee  A  George  for  plaintiff. 

Messrs.  David  A«  Taggart  and  George 
H.  Binghain  for  defendant. 

Parsons,  J.,  delivered  the  opinion  of  the 
court: 

"A  servant  who  is  injured  by  the  negli- 
gence of  a  fellow  servant  in  the  course  of 
their  common  employment,  without  any 
fault  on  the  part  of  the  master,  can  main- 
tain no  action  against  the  master  for  such 
injury."  Fifield  v.  Northern  R.  Co.  42  N. 
H,  225,  236;  Hanley  v.  Orand  Trunk  R.  Co. 
02  N.  H.  274;  Leharge  v.  Berlin  Mills  Co. 
68  N.  H.  373,  44  Atl.  533 ;  Fournier  v.  Co- 
lumhian  Mfg.  Co.  70  N.  H.  629,  44  Atl.  104. 
The  test  whether  the  individual  employees 
concerned  were  fellow  servants  is  not  found 
in  the  fact  that  they  were  engaged  in  a 
(X>mmon  employment  under  the  same  general 
control,  and  paid  by  the  same  principal,  but 
is  whether  the  negligent  servant  in  the  act 


question  whether  the  duty  of  giving  the 
omitted  warning  was  a  duty  personal  to  the 
master.  The  rank  or  grade  of  the  employee 
to  whom  this  duty  was  in  this  case  intrusted 
is  immaterial,  because  the  foundation  of  the 
claim  is  the  nonperformance  of  an  alleged 
nondelegable  duty.  The  only  breach  of  the 
master's  duty  suggested  is  the  failure  to  pro- 
vide the  plaintiff  with  a  safe  nlace  in  which 
to  work,  and  to  keep  it  safe.  It  is  urged 
that,  as  the  plaintiff  could  not  safely  work 
in  the  bottom  of  the  ditch  without  warning, 
the  master's  duty  as  to  the  place  was  not 
performed  unless  the  warning  was  given.  It 
13  not  suggested  that  the  place  itself  in 
which  the  plaintiff  was  at  work  was  unsafe. 
There  was  no  secret  danger  unknown  to  the 
plaintiff;  at  least,  the  injury  is  not  attrib- 
uted to  such  a  cause.  The  plaintiff's  injury 
was  due  to  a  danger  arising  in  the  progress 
of  the  work.  So  long  as,  in  the  work  of  fill- 
ing the  trench,  no  earth  was  thrown  into  it 
in  the  plaintiff's  vicinity,  the  place  where 
he  was  at  work  was  safe.  His  injury  re 
suited  from  the  prosecution  of  the  commoik 
work  by  the  defendant's  other  employees. 
The  place  and  the  danger  varied  as  the  work 
progressed.  The  place  was  not  a  permanent 
location  prepared  by  the  master  for  the 
I  work,  but  was  made  and  changed  by  the 
I  work  the  servants  were  doing.  Where  the 
'  supplying  of  a  work  place  is  part  of,  or  nec- 
essarily results  from,  the  work  being  done, 
and  is  to  be  done  by  the  servants  themselves, 
the  master  is  not  liable  for  a  coservant's 
negligence  in  the  progress,  rendering  the 
place  unsafe.  Armour  v.  Hahn,  111  U.  S. 
313,  318,  28  L.  ed.  440,  441,  4  Sup.  Ct.  Rep. 
433;  Zeiyler  v.  Day,  123  Mass.  152,  154.  An 
illustration  is  to  be  found  in  the  cases  where 
a  part  of  the  work  of  the  servants  is  to*  build 
scaffoldinpp  or  stagings  upon  which  to  work. 
In  such  cases  it  is  no  part  of  the  personal 
duty  of  the  master  to  see  to  it  that  such 
places  are  safe.  His  duty  ends  with  the 
.supply  of  suitable  materials.  Manning  v. 
Manchester  Mills,  70  N.  H.  582,  49  Atl.  91. 
Having  provided  a  safe  place,  the  master  is 
not  liable  upon  the  ground  of  that  obligation 
if  the  place  is  made  unsafe  by  the  n^ligence 


place,  but  to  do  the  work  in  the  place.  Na^h 
V.  Nashua  Iron  d  Steel  Co.  62  N.  H.  406; 
Bodivcll  V.  Nashua  Mfg.  Co.  70  N.  H.  390, 
47  Atl.  013;  Hussey  v.  Coqer,  112  N.  Y.  614, 


or  omission  complained  of  represented  the  j  of   servants   employed,   not  to   provide  the 

master  in  the  performance  of  any  duty  owed 

by  the  master  to  the  servant  injured.     The 

responsibility  of  the  master  is  determined 

by  the  nature  of  the  act  in  question,  and  not 

by  a  difference  in  rank  or  giade  of  service  |  018,  3  L.  R.  A,  559.  20  N.'  Ei  556;  Cullen  v. 

between    particular    servants.     Jaques    v.    " 

Great  Falls  Mfg.  Co.  66  N.  H.  482,  13  L.  R. 

.V-  824,  22  Atl.  552;  Small  v.  Allington  d  C. 

Mfg.  Co.  94  Me.  551,  48  Atl.  177;  Bailey, 

Personal     Injuries    relating    to    Master    & 

Servant,  284,  286. 


Norton,  126  N.  Y.  1,  26  N.  E.  905;  Daves  v. 
\f^outhe,rn   /*.   Co.   98  Cal.   19,   .32  Pac.   708; 
\  Hermann  v.  Port  Blakely  Mill  Co.  71   Fed. 
853. 

I      The  obligations  of  the  master  as  to  ma- 
'  chinery  and  appliances  and  in  respect  to  the 
The  plaintiff,  the  foreman,  and  the  team-  I  place  are  the  same  in  substance,  and  may 
sters  were  engaged  in   a  common  employ-  I  both,  as  well  as  his  duty  in  the  employment 
meut, — filling  the  trench.     The  plaintiff,  in  :  of  servants,  be  comprehended  by  the  use  of 


the  bottom  of  the  ditch,  was  injured  by  the 
negligent  dumping  of  the  earth  and  stones 
upon  him.  If  he  had  been  warned,  he  could 
have  protected  himself  and  escaped  injury. 
'Hie  liability  of  the  defendants  for  the  fail- 
ure of  the  foreman  to  give  the  warning,  as- 
suming that  such  failure  was  due  to  negli- 
gence, is  determined  by  the  answer  to  the 
58  1^.  R.  A. 


the  term  "instrumentalities."  The  master's 
duty  is  to  exejcise  care  to  provide  reason- 
ably safe  and  sufficient  instrumentalities  for 
the  work.  The  execution  of  the  work  is  the 
duty  of  the  servant.  "The  master  has  not 
contracted  or  undertaken  to  execute  in  per- 
son the  work  connected  with  his  business.'* 
Wilson  v.  Merry,  L.  R.  1  H.  L.  Sc.  App.  Ca«. 
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;J26,  332.     When  the  repair  of  the  machinery 
or  appliances  furnished  by  the  master   re- 

?  aires  skill  and  practical  knowledge,  the  ob- 
igati(9ii  is  that  of  the  master;  but  when  the 
inspection  and  repair  is  incidental  to  the  use 
of  the  appliance  (i.  e.,  is  a  part  of  the  work 
of  its  use)  such  inspection  and  repair  is  the 
duty  of  the  servant.  J  agues  v.  Great  Falls 
Mfg.  Co,  66  N.  H.  482,  484,  13  L.  R.  A.  824, 
22  Atl.  552;  Cregan  v.  Marstori,  126  N.  Y. 
568,  27  N.  K.  952.  Upon  the  same  principle, 
when  the  daneer  arises,  not  from  the  place 
itself,  but  from  the  use  of  it  for  the  work, 
and  no  special  skill  or  experience  beyoncl 
that  involved  in  doing  the  work  is  required 
to  maintain  the  safety  of  the  place,  the  main- 
tenance of  such  safety  is  the  duty  of  the 
servant,  because  it  is  a  part  of  the  work. 
The  plaintiff  cannot  recover  on  the  ground 
of  the  breaeli  of  the  master's  obligation  as  to 
the  place,  because  there  is  no  evidence  of 
negligence  of  the  master  in  that  respect. 

The  contention  that  the  master's  duty  as 
to  the  place  is  in  question  here  involves  a 
confusion  of  ideas.  It  is  not  the  duty  as  to 
the  place  itself  that  is  in  question,  but  the 
question  is  as  to  the  extent  of  the  duty  of 
the  master  to  guard  the  servant  from  dan- 
gers arising  in  the  course  of  the  work  from 
the  work  itself.  The  master  is  bound  to 
take  retisonable  precautions  to  insure  the 
servant's  safety  {Foss  v.  Baker ^  62  N.  H. 
247,  251),  or,  as  the  rule  is  generally  ex- 
pressed, to  provide  such  reasonable  rules  and 
regulations  as  will  enable  the  servants  to  do 
the  work  in  safety  {'Sorthcrn  P,  R.  Co.  v. 
Peterson,  162  U.  S.  346,  353,  40  L.  ed.  994, 
997,  16  Sup.  Ct.  Rep.  843).  The  measure  of 
the  master's  duty  in  this  regard  is  ordinary 
care.  The  law  is  not  varied  by  the  nature 
or  the  extent  of  the  enterprise.  "The  re- 
sponsibilities of  the  defendants  in  this  case, 
and  of  tlie  individual  who  hires  two  labor- 
ers in  har\'esi,  or  two  carpenters  to  erect  a 
staging  and  shingle  his  house,  are  to  be  de- 
termined by  the  same  legal  test-s."  Fifield 
v.  Northern  A*.  Co.  42  X.  H.  225,  238.  The 
individual  who  employs  two  laborers  to  dig 
a  ditch  is  not  required  to  stand  over  them 
to  give  warning,  or  to  prevent  one  from 
throwing  earth  upon  another.  Neither  is  he 
required  to  employ  a  watchman  to  give 
warning  to  the  one  when  the  other  is  about 
to  throw  a  shovelful  of  earth  into  or  out  of 
the  trench.  There  is  no  occasion  for  such  a 
precaution,  not  because  the  rule  of  law  is 
different,  but  because  ordinary  care  does  not 
demand  it  in  such  a  case.  As  the  number 
of  servants  is  enlarged  and  the  work  extend- 
ed, the  probability  of  injury  of  one  by  the 
other  is  increased.  When  the  nature  of  the 
work  reasonably  demands  rules  or  precau- 
tions, the  master's  duty  arises.  The  mas- 
ter's duty  is  performed  bv  the  adoption  of  a 
reasonably  suitable  method.  If  ordinary 
care  requires  that  a  warning  of  dangers  aris- 
ing from  the  work  should  from  time  to  time 
be  given  to  his  servants  as  the  work  pro- 
gresses, it  is  the  master's  duty  to  provide 
for  such  warning.  Having  made  provision 
for  the  warning  by  intrusting  the  duty  to  a 
competent  person,  he  is  not  liable  for  the , 
negligence  of  the  person  instrusted  with  the 
58  L.  R.  A. 


duty.  liussey  v.  Coger,  112  N.  Y.  614,  3  L. 
R.  A.  559,  20  N.  E.  556;  Ocean  8.  8.  Co,  ▼. 
Chceuey,  86  Ga.  278,  12  S.  E.  351,  92  Ga. 
726,  19  S.  E.  33;  Luehke  v.  Chicago,  If.  <t 
Si.  P.  R.  Co.  59  Wis.  127,  48  Am.  Rep.  483, 
17  N.  W.  870,  63  Wis.  91,  53  Am.  Rep.  266, 
23  N.  W.  136;  Portance  v.  Lehigh  Valley 
Coal  Co.  101  Wis.  574,  579,  77  N.  W.  875; 
Donovan  v.  Ferris,  128  Cal.  48,  60  Pac.  519; 
Uartvig  v.  A .  P.  Lumber  Co.  19  Or.  522,  25 
Pac.  358;  The  Harold,  21  Fed.  428;  Her- 
mcifin  v.  Port  Blukely  Mill  Co.  71  Fed.  853; 
The  Pioneer,  78  Fed.  606;  Martin  v.  Atchi- 
son, T.  &  8.  F.  R.  Co.  166  U.  S.  399,  403,  41 
L.  ed.  1051,  1052,  17  Sup.  Ct.  Rep.  603.  For 
other  cases  to  the  same  effect,  see  Tedford 
V.  Los  Angelts  Fleet  vie  Co.  (Cal.)  54  L.  R. 
A.  120,  note,  V.  f,  where  it  is  said  that  **aU 
tlie  authorities,  with  the  exception  of  the 
single  New  Jersey  case  (Belleville  8tone  Co. 
V.  idooney,  61  N.  J.  L.  253,  39  L.  R.  A.  834, 
39  Atl.  764),  seem  to  be  agreed  that  a  mas- 
ter is  not  liable  for  the  negligence  of  a  ser\'- 
ant  in  failing  to  notify  a  coemployee  of  the 
approach  of  a  transitory  peril,  which,  as  the 
work  progresses,  will  render  the  environment 
unsafe  for  a  brief  period,  but  which  may 
easily  be  avoided  if  due  warning  is  given." 
The  New  Jer&ey  case  cited  seems,  not  only 
contrary  to  all  the  authorities  as  to  the  par- 
ticular duty  of  warning,  but  also  in  viola- 
tion of  the  general  rule  that  a  master  is  not 
responsible  for  the  lack  of  safety  in  the 
place  occasioned  by  the  negligence  of  another 
employee  doing  the  work  in  the  place,  which 
is  recognized  as  sound  in  New  Jersey  as  well 
as  elsewhere.  Curley  v.  Hoff,  62  N.  J.  L. 
758.  42  Atl.  731 ;  Stewart  v.  International 
Paper  Co.  96  Me.  30,  51  Atl.  237.  No  suffi- 
cient reason  is  suggested  for  following  the 
apparently  anomalous  doctrine  of  this  case. 
The  logical  soundness  of  the  general  rule 
appears  from  its  application  to  the  facts  in 
tliis  case.  The  plaintiff  was  injured  be- 
cause the  foreman  negligently  directed  or 
permitte<l  the  earth  to  be  thrown  upon  him. 
1 1  the  duty  of  warning  is  personal  to  the 
master,  the  duty  to  take  care  that  the  earth 
should  not  be  thrown  upon  the  servant  is 
equally  so.  The  difference  is  merely  one  of 
statement.  If  the  master  is  liable  here  for 
the  negligence  of  the  foreman  in  omitting 
the  warning,  he  would  be  liable  for  the  n^- 
ligence  of  the  teamster  who  dumped  his  load 
without  warning,  if  the  duty  rested  upon 
him  to  give  warning,  or  for  the  negligence  of 
the  single  shnveler  who  in  like  manner  emp- 
tied his  shovel  upon  his  companion.  In  the 
latter  case  it  would  be  entirely  immaterial 
whether  the  one  in  the  ditch  or  the  one  up- 
on the  ground  above  was  foreman.  The 
cause  of  the  injury  is  the  negligent  throwing 
of  the  earth  by  the  one  upon  the  other.  The 
absence  of  a  warning  by  whicn  the  injury 
would  have  been  escaped  is  merely  evidence 
of  negligence  in  the  person  performing  the 
act.  As  the  act  is  that  of  a  servant,  the 
negligence  is  also.  It  is  immaterial  whether 
the  act  and  the  omission  are  chargeable  to 
the  same  person."  The  division  of  duty  nec- 
essary in  large  enterprises  does  not  make 
that  the  act  of  the  master  which  in  smaller 
concerns .  is   the  negligence  of  the  servRnt. 
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The  fact  that  the  foreman  bad  control  over 
the  plaintiff,  and  directed  him  where  to 
work,  does  not,  under  J  agues  v.  Great  Falls 
Mfg.  Co.,  make  the  master  liable  for  the  n^- 
ligence  in  the  work  of  a  fellow  servant. 
Kvcnan  v.  A'eic  York,  L.  E.  d  W.  R.  Co.  145 
N.  Y.  190,  196,  39  N.  E.  711.  Assuming  that 
the  power  of  direction  involved  the  exercise 
of  the  master's  duty,  which  is  not  generally 
true,  the  plaintiff's  injury  did  not  arise  from 
any  negligence  in  the  performance  of  such 
duty. 

The  parties  agree,  in  an  amendment  to  the 
<*ase,  that  the  only  Questions  raised  or  trans- 
ferred are  ( 1 )  the  liability  of  the  defen4ant 
for  the  failure  of  the  boss,  who  was  present, 
performing  the  duty  of  givingr  warnings,  to 
warn  the  plaintiflf  at  the  time  of  the  acci- 
dent f  and  (2)  the  effect  of  the  assurance 
of  protection  by  the  foreman  to  the  plaintiff 
as  an  inducement  to  him  to  enter  upon  and 
continue  at  the  work  assigned  him.  There- 
iore,  whether  the  personal  duty  of  the  em- 
ployer required  it  m  this  case  to  make  rules 
for  the  conduct  of  the  business  or  provision 
for  a  warning,  and  whether  such  duty  was 
•discharged  by  the  assumption  by  the  fore- 
man of  the  task  of  giving  warning,  are  ques- 
tions not  raised  or  presented  for  considera- 
tion. 

While  there  is  no  implied  contract  for  the 
breach  of  which  the  defendant  is  liable,  it 
might  be  personally  liable  upon  an  express 
contract  if  one  were  made.  There  is  evi- 
dence of  an  express  undertaking  by  the  fore- 
man that  he  would  "take  care  of"  the  plain- 
tiff. Construed  in  the  light  of  the  practice 
shown  by  the  evidence,  this  might  be  found 
to  constitute  an  agreement  to  give  warning, 
or  a  warranty  that  one  should  be  given.  Ac- 
eompanied  by  evidence  of  authority  from  the 
defendant,  such  contract  and  its  breach 
would  establish  the  plaintiff's  case.  The 
■only  evidence  is  that  the  foreman  was  in 
charge  of  the  whole  gang, — ^both  teamsters 
and  shovelers, — and  had  been  all  summer. 
It  is  to  bt  inferred,  therefore,  that  the  fore- 
man had  authority  to  direct  the  men  where 
to  work.  If  it  were  necessary  to  place  a 
man  to  give  warning,  he  had  that  authority. 
If  the  assurance  had  been  that  someone — 
tlie  foreman  or  someone  else — ^would  be 
charged  with  the  vduty  of  warning,  and  no 
jierson  had  been  directed  to  perform  that 
duty,  the  failure  might  be  held  a  breach  of 
the  master's  duty  intrusted  to  him.  But 
there  is  no  evidence  that  the  foreman  was 
authorized  to  do  more  in  the  name  of  the 
defendant  than  perform  so  much  of  the  de- 
fendant's legal  duty  as  was  intrusted  to  him. 
The  duty  to  select  someone  to  give  the  warn- 
ing having  been  performed  by  the  assump- 
tion of  that  duty  by  himself,  of  whose  com- 
petency no  question  is  made,  his  authority, 
so  far  as  shown  by  the  evidence,  was  ex- 
hausted. In  his  capacity  of  watchman,  he 
had  no  more  authority  to  pledge  the  defend- 
ant as  insurer  of  the  plaintiff's  safety  than 
a:ty  man  whom  he  might  have  directed  to 
perform  that  duty.  His  authority  to  act 
for  the  defendant  being  only  that  implied 
hy  law,  he  had  not  authority  to  act  for  it 
outside  the  duty  which  the  law  imposed  up< 
5»  L.  R.  A. 


on  it.  If  the  law  imposed  upon  it  the  duty 
of  warning,  the  express  agreement  is  imma- 
terial, except  upon  the  question  of  the  plain- 
titr's  care,  because  the  defendant  would  be 
equally  liable  without  as  with  the  agree- 
ment ;  while,  if  it  is  not  liable,  there  is  noth- 
ing in  the  case  empowering  the  foreman  to 
agree  it  should  be.  What  the  foreman  said 
was  the  mere  promise  or  guaranty  of  a  fel- 
low servant.  It  does  not  purport  to  be  any- 
thing more.  The  promise  of  a  servant  that 
he  will  exercise  care  in  the  work  intrusted 
to  him,  to  avoid  injury  to  a  fellow  servant, 
is  not  the  promise  of  the  master.  Martin 
v.  Atchison,  T.  d  8.  F.  R.  Co.  106  U.  S.  399, 
403,  41  L.  ed.  1051,  1052,  17  Sup.  Ct.  Rep. 
603 ;  Schott  v.  Onondaga  County  8av.  Bank, 
49  App.  Div.  503,  63  N.  Y.  Supp.  631;  Ted- 
ford  v.  Los  Angeles  Electric  Co.  (Cal.)  64 
L.  R.  A.  116,  note,  V.  a,  2. 

It  does  not  appear  that  the  foreman  hired 
or  discharged  the  other  employees.  Intrust- 
ed with  tlie  authority  to  make  the  contract 
of  hiring,  reasonable  and  necessary  stipula- 
tions introduced  by  him  into  the  contract 
would  be  binding  upon  the  defendant.  As 
pai*t  of  such  a  contract,  a  reasonable  and 
necessary  special  guaranty  of  notice  might 
bind  the  defendant.  Bradley  v.  New  York 
C.  R.  Co.  62  N.  Y.  99.  The  case  discloses 
nothing  of  the  sort.  The  plaintiff  has 
placed  his  claim  solely  upon  tne  failure  to 
give  warning.  The  lack  of  warning,  imex- 
plained,  may  be  evidence  of  negligence  in  the 
person  whose  duty  it  was  to  give  it;  but,  to 
charge  the  defendant  as  employer,  the  plain- 
tiff must  go  farther,  and  show  that  the  fail- 
ure is  chargeable  to  negligence,  either  in  em- 
ploying incompetent  servants,  or  an  insuffi- 
cient number,  or  in  placing  the  duty  of 
warning  upon  one  so  occupied  with  other 
duties  as  to  be  incompetent  to  perform  this, 
or  to  a  failure  to  make  proper  rules  and  reg- 
ulations for  the  conduct  of  the  work.  In 
the  absence  of  any  evidence  upon  either 
point  suggested,  the  nonsuit  was  properly 
ordered. 

Exceptions  overruled. 

Blodgett,  Ch.  J.,  and  Okase  and 
Walker,  JJ.,  concur. 

Bemlck,  J.,  dissenting: 
1.  It  appears  that  the  plaintiff,  one  of  the 
defendant's  servants,  was  directed  by  the 
defendant's  "foreman  in  charge"  to  work  in 
a  trench  from  15  to  20  feet  deep,  leveling 
and  tamping  earth  and  stones  which  were 
being  dunip^  into  the  trench  by  other  serv- 
ants of  the  defendant,  by  cart  loads,  from 
above.  The  plaintiff  could  not  see  the  loads 
from  the  trench  where  he  was  set  to  work. 
Warning  to  the  plaintiff,  as  the  loads  were 
dumped,  *''was  manifestly  necessary  to  the 
plaintiff's  safety."  When  the  plaintiff  was 
set  to  work  in  the  trench,  the  foreman  said: 
'*You  go  down  to  work  there.  I  will  take 
care  of  you."  It  was  accordingly  the  fore- 
man's practice  to  warn  the  men  in  the 
trench  when  a  load  was  to  be  dumped,  and 
the  plaintiff  was  accordingly  notified  by  him 
of  eveiy  load  until  the  one  in  question.  At 
the  tinie  of  the  accident  the  foreman  omit- 
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ted  the  customary  warning;  and,  in  conse- 
quence of  the  omission,  the  plaintiff,  relying 
upon  the  warning,  failed  to  notice  the  load 
of  earth  and  stones,  and  was  injured  there- 
by. Upon  these  facts,  I  think  the  plaintiff 
was  entitled  to  go  to  the  jury,  and  that  the 
nonsuit  was  improperly  ordered. 

As  an  original  question,  viewed  in  the 
light  of  natural  reason  and  justice,  I  think 
all  will  agree  that  when  a  master,  through 
his  foreman  in  charge,  orders  a  servant  to 
work  in  a  deep  trench,  caring  for  earth  and 
stones  which  are  being  dumped  into  it  from 
a  point  above,  and  outside  of  the  line  of  his 
vision,  assuring  him  by  express  declaration 
as  well  as  by  previous  practice  of  warning, 
and  by  the  implication,  arising  from  the  na- 
ture and  necessity  of  the  service,  that  he 
will  be  safeguarded  by  warning  before  each 
load,  he  should  be  held  liable  to  the  servant, 
who,  while  proceeding  with  the  work  in  ac- 
cordance with  the  foreman's  direction,  and 
in  reliance  upon  such  assurance  and  previ- 
ous practice  of  warning,  is  injured  by  the 
neglect  of  the  foreman  to  give  such  warning. 
But  it  is  suggested  that  this  conclusion,  so 
reasonable  and  just  in  the  abstract,  is  not 
permissible  in  the  present  case,  because  it 
is  claimed  that  the  neglect  of  the  foreman  to 
give  the  warning  was  the  neglect  of  a  fellow 
servant,  for  which,  according  to  the  doctrine 
declared  by  Chief  Justice  Shaw  in  Fanoeil 
V.  Boston  &  Vi\  R.  Corp.  4  Met,  49,  38  Am. 
Dec.  .339,  announced  in  1842,  and  generally 
adopted  in  England  and  America,  the  defend- 
ant is  not  liable.  There  is  neither  disposi- 
tion nor  occasion  in  the  present  case  to  ques- 
tion the  soundness  of  the  general  principle 
underlying  that  decision;  but  when  an  ex- 
treme and  uncalled-for  application  of  it  is 
urged,  to  the  prevention  of  manifest  justice, 
it  is  not  improper  to  observe  that  the  doc- 
trine was  announced  with  hesitation  by  the 
learned  chief  justice  {Far well  v.  Boston  d 
W.  R,  Corp.  4  Met.  55,  61,  62,  38  Am.  Dec. 
339) ;  that  it  has  been  condemned  as  unphil- 
osophical  by  the  ablest  thinkers  (Pollock, 
Torts,  94) ;  that  it  was  never  accepted  out- 
side of  England  and  America  (Id.  89)  ;  that 
it  has  been  substantially  nullified  by  legisla- 
tive action  in  the  former,  and  essentially 
modified,  if  not  abrogated,  by  statute  in 
many  of  the  states  of  the  latter,  country,  in- 
cluding the  commonwealth  in  which,  with 
doubtful  accuracy  (note  to  Nolan  v.  New 
fork,  N.  U.  &  H.  R,  Co,  (Conn.)  39  Atl. 
128,)  it  is  said  to  have  been  first  declared; 
and  finally  that,  where  it  is  still  upheld, 
judicial  decisions  are  in  hopeless  and  irrec- 
oncilable confusion  respecting  its  application 
{Johnson  v.  Boston  Tow-Boat  Co,  135  Mass. 
209,  211,  212,  46  Am.  Rep.  458;  Rogers  v. 
Ludlow  Mfg.  Co.  144  Mass.  198,  59  Am.  Rep. 
68,  11  N.  E.  77;  Haskell  v.  Cape  Ann  An- 
chor Works,  178  Mass.  485,  59  N.  E.  1113; 
Darrigan  v.  New  York  d  N.  E.  R.  Co,  52 
Conn.  286,  52  Am.  Rep.  590;  Nail  v.  Louis- 
Dille,  N.  A,  d  C.  R.  Co.  129  Ind.  260,  28  N. 
E.  183,  611;  Chicago,  M.  d  8t.  P.  R.  Co,  v. 
Ross,  112  U.  S.  377,  28  L.  ed.  787,  5  Sup. 
Ct  Rep.  184;  Baltimore  d  O.  R.  Co.  v. 
Daugh,  149  U.  S.  368,  37  L.  ed.  772,  13  Sup. 
Ct.  Rep.  914).  It  is  apparent  from  these 
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observations  that  no  harmonious  and  con- 
sistent doctrine  is  involved,  but  an  ''intri- 
cate and  clumsy  state  of  thinp"  (Pollock^ 
Torts,  94),  against  which  legislatures  and 
courts  are  on  the  move  (note  to  Nolan  v. 
New  York,  N,  H,  d  H.  R.  Co,  (Conn.)  39 
Atl.  128).  Under  these  circumstances,  while 
accepting  the  general  doctrine,  there  would 
seem  to  oe  neither  occasion  nor  justification 
for  going  into  refinement  to  invoke  it  wben 
the  universal  sense  of  justice  must  revolt 
from  its  application. 

Accepting  the  doctrine  of  Farwell  v.  Bos- 
ton d  \V.  R,  Corp.  in  its  integrity,  it  has  no 
application  to  such  a  combination  of  circum- 
stances as  conspired  to  produce  the  plain- 
tiff's injury.  There  an  engineer  was  injured 
by  the  careless  omission  of  a  switch  tender 
to  change  the  switch  in  his  charge.  •  The 
omission  related  to  a  mere  detail  of  the 
service,  after  a  reasonably  safe  place  and 
safe  instrumentalities  had  been  provided  by 
the  master,  and  not  to  the  fundamental  duty 
of  providing  and  maintaining  a  safe  place 
in  the  primary  and  inherent  sense.  Again, 
the  engineer  was  proceeding  in  the  usual 
course,  and  not  under  the  special  direction 
of  the  master's  foreman  in  charge,  and  in 
reliance  upon  his  express  assurance,  as  well 
as  previous  practice,  of  warning  against  the 
particular  danger  causing  the  injury.  Fi- 
nally, the  switch  tender  was  the  merest  fel- 
low servant  in  title  and  rank,  as  well  as- 
I  from  the  nature  of  the  duty  he  was  perform- 
!  ing.  He  was  not  the  master's  foreman  in 
'  charge,  whose  order  the  engineer  was  bound 
I  to  obey,  and  at  the  time  of  the  injury  was 
obeying,  upon  assurance,  accompanying  the 
order,  that  he  would  be  taken  care  of, — an 
assurance  which  in  the  .present  case  could 
have  no  other  meaning  than  that  the  servant 
would  be  warned.  While  the  switch  tender, 
under  the  circumstances  of  the  case,  was- 
held  to  be  a  fellow  servant,  for  whose  negli- 
gence the  master  was  not  responsible,  it  is 
noteworthy  that  the  eminent  jurist,  after 
reaching  this  result,  added  the  following  sig- 
nificant words:  "In  coming  to  the  conclu- 
sion that  the  plaintiff  in  the  present  case  i9> 
not  entitled  to  recover,  considering  it  as  in 
some  measure  a  nice  question,  we  would  add 
a  caution  against  any  hasty  conclusion  as  to- 
the  application  of  this  rule  to  a  case  not 
fully  within  the  same  principle.  It  may  be 
varied  and  modified  by  circumstances  not 
appearing  in  the  present  case."  Evidently 
the  so-called  author  of  the  doctrine  did  not 
understand  that  he  was  laying  down  a  hard 
and  fast  rule,  applicable  to  all  cases.  That 
his  successors  in  the  administration  of  jus- 
tice have  not  so  understood  is  evident  from 
the  limitation  and  development  which  the 
doctrine  has  undergone  during  the  years 
which  have  followed.  In  the  liberty  which 
he  invited,  the  principle  has  been  since  "va- 
ried and  modified"  to  a  great  extent,  and 
the  process  is  still  going  on.  It  is  no  longer 
the  doctrine  that  all  employees  of  a  common 
master  in  a  common  enterprise,  exeeptin/r 
those  charged  with  supreme  control  and 
management,  like  boards  of  directors,  are 
fellow  servants,  regardless  of  rank  or  serv- 
ice.    Fificld  V.  Northern  R.  Co.  42  N.  H.  225, 
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236;  Hard  v.  Vermont  ds  C.  R,  Co.  32  Vt. 
473;  Columbus  d  I.  C.  R.  Co.  v.  Arnold,  31 
Ind.  174,  99  Am.  Dec.  616.  Nor  is  it  any 
longer  true  that  having  in  the  first  instance 
furnished  the  servant  a  safe  place  and  safe 
appliances,  and  competent  servants  to  keep 
them  so,  the  master's  obligation  is  dis- 
charged. Wilson  v.  Merry,  L.  R.  1  H.  L. 
Sc.  App.  Cas.  326;  Waller  v.  Southeastern 
R.  Co.  2  Hurlst.  &  C.  102;  SearU  v.  Lindsay, 
11  C.  B.  N.  S.  429;  Hard  v.  Vermont  d  C.  R. 
Co.  32  Vt.  473;  Alhro  v.  Agawam  Canal  Co. 
6  Cush.  75;  King  v.  Boston  d  W.  R.  Corp. 
9  Ciush.  112;  Qillshannon  v.  Stony  Brook  R. 
Corp.  10  Cush.  228 ;  Johnson  v.  Boston  Tow- 
Buut  Co.  135  Mass.  209,  212,  213,  46  Am. 
Rep.  458.  But  the  law  now  is  that  the  mas- 
ter by  the  contract  of  employment  assumes 
certain  personal  duties  to  the  servant,  not 
only  in  respect  to  original  equipment,  but 
subsequent  maintenance  and  management, 
and  that  whoe\'er  represents  him  in  the  dis- 
charge of  any  of  these  duties,  whatever  his 
title  or  rank^  is  to  that  extent  the  master's 
agent,  for  whose  negligence  the  master  is  re- 
sponsible to  the  servant,  just  as  he  would  be 
responsible  if  the  negligence  were  directly 
his  own.  Jaque^  v.  Great  Falls  Mfg.  Co.  66 
X.  H.  482,  13  L.  R.  A.  824,  22  Aitl.  652; 
Davis  V.  Central  Vermont  R.  Co.  55  Vt.  84, 
89,  45  Am.  Rep.  590;  Hopkins  v.  O'Leary, 
176  Mass.  258,  57  N.  E.  342;  Haskell  v. 
Cape  Ann  Anchor  Works,  178  Mass.  485,  59 
N.  E.  1113;  Nail  v.  Louisville,  N.  A.  d  C.  R. 
Co.  129  Ind.  260,  28  N.  E.  183,  611. 

In  holding  that  the  master  in  the  present 
case  discharged  the  manifest  and  admitted 
duty  to  warn  the  plaintiff  by  delegating  it 
to  the  foreman  in  charge,  and  in  citing  to 
that  effect  the  case  of  Wilson  v.  Merry,  now 
so  generally  repudiated  {Jaques  v.  Oreat 
Falls  Mfg.  Co.  Q6  N.  H.  482,  13  L.  R.  A.  824, 
22  Atl.  552;  Davis  v.  Central  Vermont  R. 
Co.  55  Vt.  84,  91,  94,  46  Am.  Rep.  590; 
OXicl  V.  Oreat  Northern  R.  Co.  80  Minn. 
27,  51  L.  R.  A.  564-572,  82  N.  W.  1086), 
the  majority  would  appear  to  have  given  too 
little  weight  to  the  process  of  chan^  to 
which  reference  has  been  made.  Be  this  as 
it  may,  the  fact  remains- that  the  change  has 
come.  True,  the  line  separating  the  duties 
which  may  be  delegated  so  as  to  absolve  the 
Tuaster  from  those  which  may  not,  is  not 
yet  clearly  defined,  and  in  the  process  of 
development  much  conflict  of  authority  has 
arisen.  Vet  through  all  the  confusion  a  ten- 
dency is  clearly  manifest  to  enlarge  the  lat- 
ter class.  In  view  of  this  confusion  and 
tendency,  the  concrete  question  here  pre- 
sented, whether  the  duty  to  warn  (which 
was  omitted  to  the  plaintiff's  injury)  was 
of  the  former  or  the  latter  class,  should  be 
determined  with  reference  to  its  own  pecu- 
liar circumstances,  and  in  accordance  with 
what  seems  the  betteir  reason  and  the  sounder 
authorities,  whatever  may  have  been  the  con- 
clusions of  other  courts  at  other  times  and 
under  otlier  circumstances.  Answering  the 
question  in  this  spirit,  there  is  to  my  mind 
no  room  for  doubt  that  the  duty  to  warn, 
under  the  circumstances  of  the  present  case, 
was  a  personal  duty  incumbent  upon  the  de- 
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fendants  by  their  contract  of  employment, 
for  the  negligent  performance  of  which  by 
their  foreman  in  charce  thev  are  responsi- 
ble. The  dangei'  to  which  the  warning  re- 
lated was  not  a  danger  which <  might  or 
might  not  arise  in  the  progress  of  the  work, 
— ^a  mere  detail  of  the  service  of  dumping 
and  tamping.  Peny  v.  Rogers,  157  N.  Y. 
251,  51  jN.  E.  1021.  From  the  situation  and 
nature  of  tlie  service,  it  was  an  inevitable, 
inherent,  and  continuous  danger,  against 
which  warning  was  absolutely  necessary  to 
the  safety  of  the  place,  in  an  inherent,  orig- 
inal, and  continuous  sense.  Belleville  Stone 
Co.  v.  Mooney,  61  N.  J.  L.  253,  39  L.  R.  A. 
834,  39  Atl.  764.  It  was  as  inherently  and 
permanently  necessary  as  any  instrumental- 
ity demanded  by  the  service,  for  the  safety 
of  the  place,  of  whatever  name  or  kind. 
Haskell  v.  Cape  Ann  Anchor  Works,  178 
Mass.  485,  59  N.  E.  1113.  It  was  so  ob- 
viously indispensable  that  it  must  have  been 
contemplated  in  the  contract  of  employment. 
It  was  far  more  necessary  than  the  warning 
required  in  the  form  of  telltales,  to  protect 
against  the  danger  of  overhead  bridges,  be- 
cause in  the  trench,  where  he  could  not  see, 
the  plaintiff  was  powerless  to  protect  him- 
self. No  one  will  contend  that  the  master 
relieves  himself  by  furnishing  a  competent 
person  to  see  tnat  warnings  are  given  by  suf- 
ficient telltales.  Hardy  v.  Boston  d  M.  R. 
Co.  68  N.  H.  523,  41  Atl.  179;  Wallace  v. 
Central  Vermont  R.  Co.  138  N.  Y.  302,  33 
N.  E.  1069.  Can  it  alter  the  obligation  of 
the  master  that  the  person  to  whom  the  duty 
:  to  warn  is  delegated  is  to  warn  by  voice,  in- 
stead of  by  keeping  in  repair  some  automat- 
ic contrivance?  And  can  it  be  said  that 
the  duty  to  warn  of  approaching  collision 
with  an  overhead  bridge,  by  means  of  tell- 
tales, pertains  to  the  safety  of  the  place, 
while  the  duty  to  warn  the  plaintiff  against 
burial  beneath  a  load  of  eanth  and  stones, 
by  means  of  the  foreman's  voice,  was  only  a 
detail  of  the  service?  Ihe  trench  was  no 
less  a  defective  place  without  the  warning 
than  is  an  overhead  bridge  without  an  effi- 
cient telltale,  and  the  defect  is  no  less  inher- 
ent in  the  former  case  than  in  the  latter. 
I  am  unable  to  follow  the  refinement  of  rea- 
soning which  seeks  to  distinguish,  in  re- 
spect to  the  master's  liability,  between  in- 
strumental and  vocal  warning;  in  othei- 
words,  between  the  negligence  of  a  servant 
in  failing  to  keep  an  automatic  contrivance 
in  repair  when  that  is  the  method  of  warn- 
ing, and  forgetting  to  cry  out  when  that  is 
j  the  system  adopted.  Nor  can  I  grasp  the 
I  proposition  that  a  warning  necessary  to 
I  pratect  a  brakeman  from  collision  with  an 
'  overhead  bridge  relates  to  the  safety  of  the 
place,  while  a  warning  even  more  necessary 
to  protect  a  servant  working  in  a  deep 
trench  from  the  equally  recurring  and  inhe- 
rent danger  of  being  buried  alive  beneath 
loads  of  earth  and  stones  is  somehow  a  mere 
I  detail  of  the  service.  To  prove  that  the 
I  warning  in  the  present  case  did  not  relate 
to  the  safety  of  the  place,  but  only  to  a  de- 
tail of  the  service,  the  court  says:  "So 
,  long  as  in  the  work  of  filling  the  trench  no 
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«trth  was  thrown  into  it  in  the  plaintiff's 
\icinity,  the  place  where  he  was  at  work 
was  safe."  The  same  may  as  well  be  said 
of  the  overhead  bridge.  So  long  as  no  cars 
run  through  it,  it  is  safe.  This  proposition  I 
proves  nothing.  The  w^hole  confusion  arises  I 
from  failure  to  recognize  thait  a  warning ' 
riecessarj^  to  make  the  place  and  service  safe  i 
in  something  apart  and  distinct  from  the . 
service  itself.  Belleville '  Stone  Co.  v.  | 
Mooney,  01  N.  J.  L.  253,  39  L.  R.  A.  834,  39  \ 
Atl.  764.  For  instance,  warning  of  ap- 
proach to  an  overhead  bridge  is  quite  diflfer- 
i^-nt  from  the  axut  of  the  employees  in  drawing 
the  train  through  tne  bridge.  For  colli- 
sion and  injury  resulting  from  the  negli- 
gent failure  ot  the  warning,  the  master 
would  be  liable,  because  the  warning  was 
necessary  to  the  safety  of  the  place,  and 
lience  an  a,bsolute  duity  of  the  master,  of 
.which  he  could  not  relieve  himself  by  any 
process  of  delegation;  but  for  collision  and 
injury  resulting  after  and  in  spite  of  warn- 
ing, from  the  negligent  starting  of  the  train 
by  the  engineer  or  conductor,  the  mastcn- 
would  not  be  liable  (Evansville  d  T.  H.  H. 
i'o.  V.  Holcomh,  9  Ind.  App.  198,  36  N.  E. 
39),  because  in  such  case  the  negligence 
would  be  the  negligence  of  a  fellow  servant 
in  the  discharge  of  an  ordinaiy  detail  of  tJic 
»ei*vice.  So  in  the  case  at  bar  the  act  of 
warning  of  the  dumping  of  the  earth  and 
atones  was  one  thing;  the  dumping  itself, 
quite  another  and  differenrt  thing.  The 
former  was  something  manifestly  and  admit- 
tedly necessary  to  make  the  place  and  serv- 
ice safe,  to  start  with;  the  latter  related 
solely  to  the  service  itself.  It  follows  that, 
lor  neglect  to  give  warning  that  a  load  was 
to  be  dumped,  the  master  is  liable;  while  if 
the  injury  had  resulted  after  and  in  spite  of 
warning,  from  the  negligenco  of  one  of  the 
teamsters  in  the  process  of  dumping  a  load, 
the  master  would  not  have  been  liable.  All 
confusion  is  avoided,  the  true  spirit  of  the 
contract  of  employment  carried  out,  and 
complete  justice  done,  by  adopting  the  plain, 
just,  and  consistent  rule  that  "a  master's 
auty  of  giving  notice  to  his  servant  of  risks 
to  which  the  latter  will  be  exposed  in  the 
course  of  his  employment,  when  such  duty 
exists,  is  an  absolute  one,  and  is  not  per- 
formed by  delegating  it  to  a  third  person  i 
who,  though  competent  for  tJiat  purpose, 
fails  to  give  the  proper  information." 
Wheiler  v.  Wason  Mfg.  Co.  135  Mass.  294. 
No  reason  can  be  suggested  why,  if  the  dan- 
ger is  ir.herent  in  the  service,  and  certainly 
recurring,  and  warning  with  the  recurrence 
of  the  danger  is  absolutely  necessary  in  or- 
der to  make  the  working  place  safe,  the 
master  should  not  be  required  to  repeat  the 
warning  with  each  recurrence  of  the  danger. 
Warning  at  the  outset  of  the  general  perils 
of  the  service  does  not  fill  out  the  measure 
of  the  master's  duty  (Bailey,  Personal  In- 
juries relating  to  Master  &  Servant,  §§ 
2688,  2002,  2093)  ;  certainly  not  under  such 
circumstances  as  are  presented  in  this  caj?e. 
In  Belleville  Stone  Co.  v.  Mooney,  61  N. 
J.  L.  253,  39  L.  R.  A.  834,  39  Atl.  764,  the 
plaintiff  was  employed  bv  the  defendants  to 
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work  in  a  quarry,  and  was  injured  by 
the  neglect  of  the  foreman  to  give  wamin^ 
of  a  blast,  according  to  his  practice.  The 
court  says:  "Under  the  charge  of  the  trial 
court,  and  the  verdict  of  the  jury,  we  must 
regard  it  as  established  that  the  plaintiff's 
injury  resulted  from  the  neglect  of  the  foi*©- 
inan  to  give  timely  warning,  and  without 
uny  contributory  negligence  on  the  part  of 
the  plaintiff.  This  presents  the  real  ques- 
tion of  law  in  the  case,  which  is  whether  the 
negligence  of  the  foreman  in  this  respect  is 
imputable  to  the  defendant^  the  common 
master  of  the  foreman  and  the  plaintiff. 
.  .  .  The  danger  of  blasting  was  one  fre- 
quently recurring,  and  its  occurrence  could 
always  be  foreseen,  not  by  the  workmen 
scattered  about  the  quarry,  but  by  any  per- 
son charged  with  the  duty  of  watching  for 
it.  If  the  danger  was  not  foreseen,  and 
proper  warning  given,  the  quarry  became 
an  unsafe  place  for  the  workmen,  but  it  was 
luade  reasonably  safe  if  such  warning  was 
given.  It  seems  clearly  to  follow  that  on 
him  whose  duty  it  was  to  take  care  that  the 
place  should  be  kept  safe  was  cast  the  duty 
of  giving  timely  warning.  We  conclude, 
therefore,  that  it  was  part  of  the  defend- 
ant's duty  to  the  plaintiff  that  proper  care 
should  be  exercised  in  giving  warning  of  an 
expected  blast.  ...  As  the  defendant'*^ 
responsibility  extended  beyond  the  selection 
of  an  agent,  and  included  the  ^varning  itself, 
it  must  answer  for  negligence  in  the  giving 
of  warning,  no  matter  how  fit  was  the 
chosen  assent"  In  Gerrish  v.  yew  Baven 
Ice  Co.  63  Conn.  9,  27  Atl.  235,  the  n^li- 
gence  of  the  defendants'  overseer,  who  had 
charge  of  the  work  of  raising  ice  from  a 
lake  to  an  ice  house  by  means  of  an  elevator 
operated  bv  a  steam  engine,  in  failing  to 
give  a  sicfnal  necessary  for  the  plaintiff's 
safety,  was  held  to  be  the  negligence  of  the 
master.  In  this  case  the  master  had  not 
only  procured  a  oora potent  person  to  give 
the  signal,  but  had  adopted  a  rule  to  that 
end.  The  court  held  that  performance  of 
the  duty  to  warn  could  not  be  discharged 
by  the  simple  giving  of  an  order,  its  execu- 
tion being  intrusted  to  another.  "The  des- 
ignation of  an  agent,  however  fit  and  com- 
petent that  agent  may  be,  .  .  .  doe** 
not  fill  out  the  sum  of  the  master's  obliga- 
tion, nor  serve  to  relieve  the  master  from 
further  responsibility.  Until  the  agent  thus 
selected  and  empowered  in  fact  acts  up  to 
the  limit  of  the  duty  of  his  master  to  act. 
the  master's  duty  is  not  done.  The  master'p 
duty  requires  performance.  He  may,  at  his 
option,  perform  in  person,  or  delegate  per- 
formance to  another.  In  either  case  rea- 
sonable care  must  be  exercised  in  the  doing 
of  the  act  required  to  be  done  by  the  mas- 
ter." In  Evansville  d  T.  H.  R.  Co.  v.  Hol- 
comh, 9  Ind.  App.  198,  36  N.  E.  39,  the 
plaintiff,  a  car  repairer  at  work  on  the  de- 
fendant's repair  track,  was  struck  by  a  car 
pushed  by  a  switch  engine  which  came  upon 
the  track  without  his  knowledge.  Held. 
that  the  defendants  could  not  relieve  them- 
selves of  liability  by  showing  that  their  yard 
master  had  directed  a  bralceman  to  notify 
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all  employees  at  work  on  the  track  of  the 
approach  of  this  engine.  In  the  course  of 
the  opinion  the  court  says:  "He  [the  per- 
son injured]  was  simply  called  upon  to  work 
where  directed.  While  thus  engaged  at  the 
work,  and  in  the  place  ito  which  he  had  been 
especially  assigned, — at  work  necessarily 
requiring  close  attention, — he  had  a  right 
to  expect  that  his  master  would  use  reason- 
able care  to  protect  him,  by  keeping  safe  the 
place  where  he  was  working.  .  .  .  The 
only  precaution  to  be  taken  by  the  master 
was  the  giving  of  the  notice,  and,  unless  the 
notice  was  given,  there  was  no  protection 
whatever.  If  reasonable  care  was  exercised 
in  giving  this  notice,  and  then,  for  some 
unforeseen  reason,  harm  still  resulted  to  ap- 
pellee, appellant  might  claim  to  be  relieved ; 
but  the  giving  of  this  notice  was  appellant's 
duty,  and  any  neglect  in  ^ving  it  was  ap- 
P|ellant's  neglect."  The  opinion  is  exhaus- 
tive and  instructive.  To  discredit  it,  it  has 
been  suggested  that  it  is  not  the  opinion  of 
the  supreme  court;  but  examination  dis- 
closes that  it  was  based  upon,  and  is  fully 
sustained  by,  the  decisions  of  that  court. 
Cincinnati,  L  St.  L.  d  C.  R.  Co.  v.  Lony,  118 
Ind.  57D,  21  N.  E.  317;  Taylor  v.  Evansville 
d  T.  H.  R.  Co.  121  Ind.  124,  6  L.  R.  A.  684, 
22  N.  E.  870;  Rogers  v.  Leyden,  127  Ind.  50, 
2tt  N.  E.  210;  Nail  v.  Louisville,  N.  A.  d  C. 
R,  Co.  129  Ind.  260,  28  N.  E.  183,  611; 
Louisville,  E.  d  8t.  L,  Consol.  R.  Co.  v.  Han- 
ning,  131  Ind.  528,  31  N.  E.  187.  To  the 
same  ^eot,  and  supporting  the  proposition 
that  the  negligence  of  the  foreman  in  the 
present  case  wajs  the  negligence  of  the  mas- 
ter, are  the  following:  Floettl  v.  Third 
Ave.  R.  Co.  10  App.  Div.  308,  41  N.  Y.  Supp. 
792 ;  Mullane  v.  Houston,  W.  Street  d  Ferry 
R.  Co.  21  Misc.  10,  46  N.  Y.  Supp.  957; 
Clieeney  v.  Ocea/n  8.  8.  Co.  92  Ga.  726,  19 
S.  E.  33;  Mississippi  Cotton  Oil  Co.  v.  Ellis, 
72  Miss.  191,  17  So.  214;  8t.  Louis,  A.  d  T. 
R.  Co.  V.  THplett,  54  Ark.  289,  11  L.  R.  A. 
773,  15  S.  W.  831,  16  S.  W.  266;  Lake  Shore 
d  M.  8.  R.  Co.  V.  Lavalley,  36  Ohio  St.  221 ; 
Lake  8hore  d  M.  8.  R.  Co.  v.  Murphy,  50 
Ohio  St.  135,  33  N.  ^.  403 ;  Kirk  v.  Senzig, 
79  111.  App.  251;  Harrison  v.  Detroit,  L.  d 
y.  R.  Co.  79  Mich.  409,  7  L.  R.  A.  623,  44 
N.  W.  1034 ;  Luebkc  v.  Chicago,  M.  d  St.  P. 
R.  Co.  59  Wis.  127,  48  Am.  Rep.  483,  17  N. 
W.  870;  Erickson  v.  St.  Paul  d  D.  R.  Co.  41 
Minn.  500,  5  L.  R.  A.  786,  43  N.  W.  332; 
Carlson  v.  y orthtcestern  Teleph.  Exch.  Co. 
63  Minn.  428,  65  N.  W.  914;  Moore  v. 
Wabash,  St.  L.  dr  P.  R.  Co.  85  Mo.  588; 
Dayhorsh  v.  Hannibal  d  St.  J.  R.  Co.  103 
Mo.  570,  15  S.  W.  554;  Ring  v.  MissouH  P. 
R.  Co.  112  Mo.  220,  20  S.  W.  436;  Andreson 
V.  Ogden  Union  R.  d  Depot  Co.  8  Utah,  128, 
.30  Pap.  305;  Tedford  v.  Los  Angeles  Elec- 
tric Co.  134  Cal.  76,  54  L.  R.  A.  85,  66  Pac. 
76;  Hartvig  v.  N.  P.  Lumber  Co.  19  Or.  522, 
25  Pac  358;  Bailey,  Personal  Injuries  re- 
lating to  Master  &  Servant,  §  2674;  Bus- 
well,  Personal  Injuries,  §  202;  12  Am,  & 
Eng.  Enc.  Law,  2d  ed.  pp.  950,  955,  969; 
numerous  cases  cited  in  note  to  O'Neil  v. 
Oreai  Northern  R.  Co.  (Minn.)  51  L.  R.  A. 
690,  592,  593.  Our  own  cases  are  entirely 
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consistent  with  this  view.  Foss  v.  Baker, 
62  N.  H.  247 ;  Nash  v.  Nashua  Iron  d  Steel 
Co.  62  N.  H.  406;  Jaques  v.  Great  Falls 
Mfg.  Co.  66  N.  H.  482,  13  L.  R.  A.  824,  22 
AU.  552;  Griffin  v.  Glen  Mfg.  Co.  67  N.  H. 
287,  30  Atl.  344;  Collins  v.  Laconia  Car  Co. 
68  N.  H.  196,  38  Atl.  1047;  Burnham  v. 
Concord  R.  Co.  69  N.  H.  280,  45  Atl.  563; 
Linlott  V.  Nashua  Iron  d  Steel  Co.  69  N.  H. 
628,  632,  44  Atl.  98 ;  Bennett  v.  Warren,  70 
N.  II.  564,  568,  49  Atl.  105. 

Attention  has  been  called  to  decisions  of 
the  Supreme  Court  of  the  United  States  in 
support  of  the  nonsuit  in  this  case.  North- 
ern P.  R.  Co.  V.  Peterson,  162  U.  S.  346,  40 
L.  ed.  994,  16  Sup.  Ct.  Rep.  843;  Martin  v. 
Atchison,  T.  d  8.  F.  R.  Co.  166  U.  S.  399,  41 
L.  ed.  1051,  17  Sup.  Ct.  Rep.  603.  Atten- 
tion might  also  have  been  called  to  Alaska 
Treadxoell  Gold  Min.  Co.  v.  Whelan,  168  U. 
S.  86,  42  L.  ed.  390,  18  Sup.  Ct.  Rep.  40,  to 
the  same  purpose,  and  with  even  greater  ef- 
fect since  that  case  more  nearly  resembles 
the  present  one.  It  is  weaken^,  however,  as 
an  authority,  by  the  fact  that  the  chief  jus- 
tice and  Mr.  Justice  Harlan  dissented,  and 
by  the  further  fact  that,  like  the  opinion  of 
tlie  majority  in  the  present  case,  it  cites, 
and  evidently  rests  upon  the  doctrine  of, 
Wilson  v.  Merry,  L,  R.  1  H.  L.  Sc.  App.  Cas. 
320,  332,  which  has  been  elsewhere  repudi- 
ated so  far  as  it  applies  to  circumstances 
like  those  in  this  case.  Jaques  v.  Gr&it 
Falls  Mfg.  Co.  66  N.  H.  J82,  13  L.  R.  A. 
824,  22  Atl.  552 ;  Davis  v.  Central  Vermont 
R.  Co.  55  Vt.  84,  89,  94,  45  Am.  Rep.  590: 
Rogers  v.  Ludlow  Mfg.  Co.  144  Mass.  198. 
59  Am.  Rep.  68,  11  N.  E.  77;  RyalU  v.  Me- 
chanics' Mills,  150  Mass,  190,  194,  5  L.  R. 
A.  667,  22  N.  E.  766;  Buswell,  Personal  In- 
juria, §  193.  It  is  not  improbable  that 
more  of  the  authorities  seeming  to  sustain 
the  nonsuit  in  the  present  case  w^ere  the  re- 
sult of  applying  the  doctrine  of  Wilson  v. 
Merry,  without  sufficiently  regarding  the 
modification  it  has  undergone  by  the  trend 
of  modem  authority.  See  Stevens  v.  Cham- 
berlin,  51  L.  R.  A.  513,  40  C.  C.  A.  421, 
100  Fed.  378,  383, — ^a  suit  arising  in  this 
district,  and  decided  in  the  circuit  court  of 
appeals,  where  Wilson  v.  Merry  is  expressly 
recognized  as  the  basis  of  the  Federal  deci- 
sions. See  also  note  to  O'Neil  v.  Chreat 
Northern  R.  Co.  (Minn.)  51  L.  R.  A.  564- 
572,  where  the  repudiation  of  the  doctrine 
of  Wil3on  v.  Mefi'ry  by  the  great  weight  of 
American  authority  is  clearly  shown. 

2.  While  the  conclusion  reached  would 
have  been  the  same  had  the  person  to  whom 
the  duty  of  warning  was  delegated  been  a 
common  servant,  instead  of  the  foreman  in* 
chaj'ge,  it  does  not  follow  that  the  latter 
circumstance  is  unimportant  in  the  pres- 
ent case.  On  the  contrary,  with  its  asso- 
ciated facts,  it  furnishes  an  additional  and 
decisive  reason  why  the  motion  for  nonsuit 
should  not  have  been  granted.  O'Neil  v. 
Great  Northtrn  R.  Co.  80  Minn.  27,  51  L.  R. 
A.  590,  591,  592,  82  N.  W.  1086,  and  authori- 
ties cited.  The  general  rule  that  the  mas- 
ter's liability  to  one  person  in  his  employ- 
ment for  the  negligence  of  another  person 
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in  the  aame  employ meut  is  to  be  determined 
by  what  the  latter  is  doin^,  rather  than  by 
the  oflicial  character  in  which  he  is  doing  it, 
is  not  questioned.  But  while  such  is  un- 
doubtedly the  general  rule,  the  question  of 
rank  is  not  always  and  altogether  without 
importance.  Upon  principle,  it  seems  clear 
that  when,  as  in  the  present  case,  the  mas- 
ter's foreman  in  charge,  in  the  prosecution 
of  the  enterprise  committed  to  Ms  superin- 
tendence, directs  a  servant  to  do  a  particular 
work  in  a  jwrticular  place,  assuring  him 
(that  signals  indispensable  to  his  safety  will 
be  given,  such  direction  and  assurance  are 
the  acts  of  the  master.  Likewise,  any  neg- 
lect of  the  foreman  in  the  giving  of  such  di- 
rection, or  in  the  fulfilment  of  such  assur- 
ance. The  assurance  in  the  present  case 
was  an  inseparable  part  of  the  order.  It 
would  have  been  implied  from  the  nature  of 
the  case,  had  it  not  been  expressly  given 
(Louisville,  E,  8t,  L.  Conaol.  R,  Co,  v.  Han- 
ning,  131  Ind.  528,  31  N.  E.  187) ;  also  from 
the  previous  ^practice.  Belleville  8tone  Co. 
V.  Mooney,  61  N.  J.  L.  253,  39  L.  R.  A.  834, 
39  Atl.  764.  In  fixing  the  responsibility  for 
the  injury,  the  command  and  ajssurance  of 
the  foreman,  which  were  clearly  acts  of  the 
master  (Lintoit  v.  'Nashua  Iron  d  Steel  Co. 
69  N.  H.  628,  632,  44  Atl.  98;  Burnham  v. 
Concord  R.  Co.  69  N.  H.  280,  284,  45  Ail. 
563;  20  Am.  &  Enff.  Enc.  Law,  p.  120;  10 
Am.  &  Eng.  Enc.  Law,  p.  957),  cannot  be 
dissociated  from  his  subsequent  neglect  to 
fulfil  the  assurance.  If  he  was  the  master's 
agent  for  the  pui-pose  of  the  command  and 
the  assurance  by  which  the  plaintiff's  serv- 
ices in  a  perilous  situation  were  secured  to 
the  master,  he  was  also  the  master's  a^ent 
for  the  purpose  of  the  servant's  protection, 
in  accordance  with  the  spirit  of  such  com- 
mand and  assurance.  He  was  not  the  mas- 
ter's agent  for  the  former  purpose,  and  a 
mere  fellow  servant  for  the  latter.  "The 
law  cannot  keep  pace  with  such  protean 
changes."  Nail  v.  Louisville,  N.  A.  d  C.  R. 
Co,  120  Ind.  260,  28  N.  E.  183,  611.  In 
Taylor  v.  Evans^nlle  d  T,  H,  R.  Co.  121  Ind. 
124,  6  L.  R.  A.  584,  22  N.  E.  876,  'Bor- 
rence,  a  master  mechanic  in  charge  of  the 
nusn,  machinery,  and  work  in  a  railroad 
shop,  ordered  a  brakeman  to  disconnect  the 
oaualizer  of  one  of  the  locomotives;  and 
while  the  brakeman  was  engaged  in  so  doing, 
nnder  the  direction  of  the  master  mechanic, 
the  latter  negligently  moved  the  equalizer 
so  that  it  fell  upon  and  seriously  injured  the 
workman.  In  the  course  of  a  strongly  rea- 
soned and  unanimous  opinion  for  reversal, 
by  Elliott,  Ch.  J.,  it  was  said :  "Nor  can  it 
'  be  held,  without  infringing  the  principles  of 
natural  justice,  that,  if  he  who  is  authorized 
to  give  the  command  makes  its  execution 
unsafe,  the  employee  whose  duty  it  is  to 
obey  has  no  remedy  for  an  injury  received 
while  doing  what  he  was  commanded  to  do. 
Nor  do  the  better-reasoned  authorities  justi- 
fy such  a  conclusion."  With  the  reasoning 
of  this  case,  if  not  with  its  application,  our 
own  decisions  are  entirely  consistent.  Thay 
fully  justify  its  application  to  facts  like 
the  present  ones.  Foss  v.  Baker,  62  N.  H. 
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247:  Nash  v.  Nashua  Iron  d  Steel  Co.  02 
N.  Ji.  406;  Chiffin  v.  Glen  Mfg.  Co.  67  N.  H. 
287,  30  Atl.  344:  Bumhain  v.  Concord  R. 
Co.  69  N.  H.  280,  45  Atl.  563;  Lintott  v. 
Nashua  iron  d  Steel  Co.  69  N.  H.  628,  630, 
44  Atl.  98.  If  these  cases  do  not  settle  the 
question  in  accordance  with  our  oontention 
(Lintott  V.  Nashua  Iron  d  Steel  Co.;  Bum- 
ham  V.  Concord  R.  Co.),  they  at  least  leave 
it  open  {Qriffin  v.  Olen  Mfg.  Co.  67  N.  H. 
287,  30  Atl.  344),  and  the  way  clear  to  hold 
in  accordance  with  what  would  seem  to  be 
a  common-sense  view, — that  when  a  person 
intrusted  by  the  master  with  his  power  of 
command,  in  the  exercise  of  that  power,  and 
in  the  course  of  the  work  committed  to  his 
superintendence,  orders  a  servant  to  perform 
a  particular  service,  assuring  him  that  sig- 
nals indispensable  to  his  safety  will  be 
given,  in  ^ving  such  command  and  assur- 
ance, and  m  giving  or  omitting  the  signals 
promised,  he  represents  the  master,  and  the 
master  is  responsible  for  his  neglect  in  these 
respects.  Whether  this  result  is  reached  by 
regarding  the  rank  of  the  foreman,  or  the 
nature  of  the  service  committed  to  him,  is 
a  matter  of  nomenclature,  and  quite  imma- 
terial in  the  present  case.  It  is  easy  to  un- 
derstand that  a  foreman  in  char^,  with  re- 
spect to  his  acts  of  common  labor  in  the  ordi- 
nary  course,  is  a  fellow  servant;  but  it  is 
difficult  to  see  how  he  can  be  so  regarded  re- 
specting commands  and  assurances  given  in 
his  character  as  foreman,  and  with  respect 
to  his  negligence  in  the  giving  of  such  com- 
mands and  the  fulfilment  of  such  assurances. 
3.  From  the  position  in  which  the  plain- 
tiff was  working,  and  by  the  foreman's  or- 
der, tlie  dumping  of  each  load  w^as  a  con- 
cealed danger,  in  the  truest  sense.  The 
cases  all  agree  that  it  is  the  personal  and 
absolute  duty  of  the  master  to  give  warning 
of  such  dangers.  Collins  v.  Laconia  Car  Co. 
08  N.  H.  196,  38  Atl.  1047;  Lintott  v.  Nash- 
wi  Iron  d  Steel  Co.  69  N.  H.  628,  632,  44 

JAtl.  98;  Bennett  v.  Warren,  70  N.  H.  564, 
49  Atl.  105;  Wheeler  v.  Wason  Mfg.  Co. 
135  Mass.  294;  Coomhs  v.  New  Bedford 
Cordage  Co.  102  Mass.  573,  3  Am.  Rep.  506: 
20  Am.  &  Eng  Enc.  Law,  p.  95.  The  pres- 
ent case  is  stronger  in  this  respect  than 
Belleville  Stone  Co.  v.  Mooney,  Evansville 
d  T.  H.  R.  Co.  V.  Holoomh,  Louisville,  E. 
d  St.  L.  Consol.  R.  Co.  v.  Banning,  and  Chr- 
rish  V.  New  Haven  Ice  Co.,  because  in  these 
cases  there  would  seem  to  have  been  a  possi- 
bility of  the  servants  gruarding  themselves, 
while  in  the  present  case  the  concealment 
was  such  that  the  servant  was  absolutely 

I  dependent  upon  the  warning. 

!  4.  It  is  considered  by  the  majority  that 
the  defendant  would  have  been  liable  if  the 
foreman  in  the  present  case  had  "failed  to 
make  any  provisions"  for  warning.  It  is 
difficult  to  see  wl)y  the  defendant  should 
be  less  liable  for  the  foreman's  neglect  of  a 
practice  which  he  had  introduced,  than  for 
neglecting  to  establish  such  practice. 

5.  It  is  also  conceded  that  the  defendant 
would  have  been  liable  if  the  foreman  had 
been  otherwise  so  engaged  as  to  render  him 
incompetent  for  the  duty  to  warn.    Was  a 
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loremajD,  "in  charge  of  the  whole  gang,  both 
teamsters  and  shovelers,"  with  the  cares  and 
<ii8tracting  duties  incident  to  the  general 
superintendence  incumbent  upon  him,  a 
<»mpetent  person  to  discharge  a  special 
duty,  upon  the  unfailing  perfonnance  of 
which  so  much  depended?  Might  fair- 
minded  men  differ  on  this  question  T 

U.  While  the  discussion  on  both  sides  has 
so  far  proceeded  upon  the  theory  that  the 
master  had  provided  that  the  foreman 
should  give  the  omitted  warning,  and  the 
•conclusion  herein  reached  is  based  upon  that 
idea,  it  is  worthy  of  norte  that  no  special 
provision  for  warning,  either  by  rule,  ap- 
pointment, or  otherwise,  appears  to  have 
been  made  by  the  master.  As  the  case 
stands,  it  may  have  been,  and  very  likely 
was,  the  fact  that  the  warnings  given  were 
the  voluntary  undertaking  of  the  foreman, 
in  the  exercise  of  his  general  power  of  su- 
perintendence. In  this  view,  the  master 
would  be  liable,  according  to  authorities 
<onceded  by  the  majority  to  be  sound,  and 


I  cited  by  them.  Cheeney  v.  Ocean  8.  8.  Oo. 
92  Ga.  726,  19  S.  £.  33 ;  Luehke  v.  Chicago, 
M.  &  8t,  F,  R.  Co.  59  Wis.  127,  48  Am.  Rep. 
483,  17  N.  W.  870;  Hartvig  v.  N.  P.  Lum- 
661-  Co,  19  Or.  522,  25  Pac  358. 

7.  All  agree  that  the  lial>ility  and  exemp- 
tion of  the  master  rest  upon  implied  con- 
tract. Pollock,  Torts,  90.  By  no  process 
of  reasoning  can  the  plaintiff  be  said  to 
have  impliedly  contracted  to  assume  a  con- 
cealed danger,  against  which  the  masteor's 
representaitive  had  expressly  assured  him 
he  would  be  protected  by  warning,  and 
against  which  he  was  powerless  to  euard  by 
any  vigilance  of  his  own.  On  tne  other 
hand,  a  contract  by  the  master  to  warn  the 
plaintiff  finds  the  strongest  support  in  the 
nianifesit  and  conceded  necessity  for  warn- 
ing, the  previous  practice  of  warning,  and 
the  foreman's  assurance  of  warning. 

The  plaintiff  should  have  been  permitted 
to  go  to  the  jury,  and  his  exception  should 
be  sustained. 
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^1.  A  aollcltor  In  clianeery  of  thin 
at«.te,  ^'lio  "nras  also  an  attorney  and 
eonniielor  at  laT«  of  the  atate  of  New 
Torky  was  employed  to  take  proceedings  in 
chaucery  for  the  recovery  of  permanent  ali- 
mony on  a  divorce  a  tHnculo  matrimonii 
theretofore  granted  by  that  court.  The 
proceedings  were  taken*  resalting  In  a  decree 
In  chancery  against  the  former  husband  for 
a  considerable  sum  of  money  for  alimony  ac- 
crued, and  requiring  him  thereafter  to  pay 
permanent  alimony  to  the  former  wife  at  a 
stated  sum  per  week.  The  defendant  being 
a  resident  of  New  York,  the  solicitor,  in  his 
capacity  as  an  attorney  at  law  of  that  state, 
brought  suits  there  against  the  former  hus- 
band to  recover  the  arrears  of  alimony  men- 
tioned In  the  decree,  and  certain  Instalments 
which  had  thereafter  fallen  due.  The  liti- 
gation was  settled  In  New  York,  and  a  gen- 
eral release  was  given  by  the  former  wife  to 
the  former  husband,  discharging  him  from 
all  claims  for  alimony  past  and  future.  In 
the  settlement,  her  solicitor  and  attorney  re- 
ceived for  her  account  a  large  sum  of  money, 
being  the  consideration  of  the  settlement  and 
release.  The  solicitor  retained  this  money, 
or  a  large  share  of  It,  and  refused  to  pay  it 
over  to  his  client.     Held,  that  the  court  of 

•Headnotes  by  Pitney,  J. 

TJoTE.~Por Another  case  In  this  series  as  to 
illegality  of  contract  to  pay  attorney  In  di- 
vorce proceedings  percentage  of  all  amounts 
recovered  by  him,  see  Newman  v.  Freltas 
(Cal.)  50  L.  R.  A.  548,  with  footnote  as  to 
<-hampertou8  contracts  with  attorney  generally. 
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chancery  had  Jurisdiction  to  exercise  its  sum- 
mary power  over  the  solicitor  as  an  officer 
of  the  court,  in  order  to  require  him  to  do 
Justice  to  his  client. 

2.  A  \vtfe*i«  claim  for  an  alloi^vance  of 
permanent  alimony  on  a  divorce  a  vin- 
culo. Is  a  purely  personal  right,  and  not  a 
property  right.  Alimony  to  be  allowed  and 
paid  in  future  Is  Intended  for  the  personal 
benefit  and  support  of  the  wife,  and  in  its 
nature  Is  not  susceptible  of  assignment  by 
the  wife  to  another,  nor  capable  of  being  en- 
Joyed  by  her  In  anticipation. 

.3.  A  contract  betMreen  a  vrife  and  ber 
solicitor,  providing  that,  for  his  services  in  ' 
procuring  an  allowance  of  alimony  and  en- 
forcing its  payment,  he  shall  receive  a  share 
of  the  alimony  recovered,  is  void,  not  only 
because  the  claim  for  alimony  Is  Incapable  of 
assignment,  but  also  because  the  contract  Is 
lu  contravention  of  public  policy. 

!  (July  7,  1902,) 

APPEAL  by  petitioner  from  an  order  of 
the  Chancery  Court  refusing  to  compel 
I  her  attorney  in  divorce  proceedings  to  pay 
,  over  money  which  he  had  collected  for  ner 
I  benefit.     Reversed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Jolin  M.  Diokinaon  and  Ed* 
j  win  Robert  Walker,  for  appellant: 

This  summary  proceeding  was  a  proper 
'  one  in  which  to  have  the  respective  rights 
of  attorney  and  client  determined. 

The  conduct  of  petitioner's  solicitor  was 

dishonest,  oppressive, 'and  illegal. 

'      Stratum  V.  Mundy,  62  N.  J.   Eq.  833,  31 

Atl.  611;  Voorhees  v.  Barr,  59  N.  J.  L.  123, 

35  Atl.  651;   ScJumip  v.  Schenck,  40  N.  J. 

L.    195,    29    Am.    Rep.    219;    Zabriskie    v. 

Woodruff,  48  N.  J.  L.  610,  7  Atl.  336;  Hop- 

,  per  v.  Ludlum,  41  N.  J.  L.  182;  Re  Paschal, 

.  10  Wall.  483,  suh  nom.  Texas  v.  White,  1ft 
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L.  ed.  902;  Bowling  Oreen  8av.  Bank  v. 
Todd,  62  N.  Y.  489. 

A  court  has  power,  by  summary  motion, 
to  compel  an  attorney  to  pay  over  money 
collected  for  his  client,  even  though  he  in 
s^ood  faith  claims  a  lien  on  such  fund  for 
his  services. 

Re  FinckCy  6  Daly,  111;  Bowling  Qreen 
8av.  Bank  v.  Todd,  62  N.  Y.  489 ;  Re  Kna/pp, 
85  N.  Y.  284;  Kuhne  v.  Daily,  23  Hun,  282. 

A  contract  between  an  attorney  and  his 
client  is  no  bar  to  this  proceeding. 

The  court  can  determine  the  value  of  the 
services  rendered  by  the  attorney  to  his  cli- 
ent. ' 

Waierbury  v.  Eldridge,  1  Silv.  Sup.  Ct. 
292,  5  N.  Y.  Supp.  324;  Re  Tracy,  1  App. 
Div.  113,  37  N.  Y.  Supp.  66;  Re  Knapp,  85 
N.  Y.  297;  Re  Howard,  62  App.  Div.  618, 
71  N.  Y.  Supp.  1138,  168  N.  Y.  643,  61  N. 
E.  1130. 

Contracts,  such  as  the  respondent  asserts, 
are  looked  on  with  disfavor  by  the  courts, 
and,  even  if  proved,  are  allowed  to  stand 
only  as  security  for  such  an  amount  as  is 
justly  and  reasonably  due  from  the  client  to 
the  attorney  for  services. 

2  Pom.  Eq.  Jur.  §  1052;  Brovm  v.  Bulk- 
ley,  14  N.  J.  Eq.  461 ;  Porter  v.  Bergen,  64 
N.  J.  Eq.  406,  34  Atl.  1067. 

Mr.  Rioliard  V.  Lindabnry  for  re- 
spondent. 

Pitney,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  by  Mrs.  Lynde  from  an 
order  made  by  the  court  of  chancery  dis- 
missing a  petition  filed  by  her  in  that  court, 
wherein  she  prayed  that  the  respondent 
James  Westervelt,  who  was  her  solicitor  in 
the  main  cause,  should  be  required  to  pay 
into  court  the  sum  of  $38,600,  which  he  had 
received  from  the  defendant  in  the  cause  in 
'  settlement  of  a  controversy  about  alimony, 
so  that  out  of  the  said  sum  a  reasonable  fee 
might  be  fixed  and  allowed  to  the  solicitor 
for  his  8er>'ices  rendered  to  her,  and  the 
balance  of  the  moneys  might  be  paid  to 
Mrs.  Lynde. 

The  learned  vice  chancellor  who  heard 
the  matter  refused  the  relief  prayed  for  by 
Mrs.  Lynde,  on  the  ground  that  the  facts 
shown  did  not  warrant  the  exercise  of  the 
summary  power  of  the  court  over  a  solic- 
itor. 

The  undisputed  facts  arc  as  follows:  In 
the  year  1893  Mrs.  Lynde  obtained  in  the 
court  of  chancery  a  decree  of  divorce  a  vin- 
culo matrimonii.  This  decree,  through  in- 
advertence in  its  preparation,  made  no  pro- 
vision for  the  allowance  of  alimony.  In  the 
month  of  January,  1896,  Mrs.  Lynde  for  the 
first  time  met  Westervelt,  who  was  an  at- 
torney at  law  and  solicitor  in  chancery  of 
this  ktate,  and  was  also  an  attorney  and 
counselor  of  the  state  of  New  York.  She 
employed  him  to  take  proceedings  in  her  be- 
half to  recover  alimony  from  her  former 
husband.  According  to  her  insistment,  no 
express  agreement  was  made  between  her 
and  Westervelt  as  to  his  compensation.  He 
sets  up  an  alleged  agreement  for  a  contin- 
gent fee  based  upon  the  amount  of  the  re- 
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CO  very.  This  question  will  be  dealt  wilb 
hereafter.  Whatever  may  have  been  tht- 
terms  of  the  employment,  it  appears  that 
on  the  nth  day  of  February,  1896,  Wester- 
velt as  her  solicitor  filed  a  petition  in  the 
court  of  chancery,  praying  that  the  decree 
of  divorce  be  opened,  and  that  it  be  amend- 
ed by  decreeing  an  allowance  of  alimony  to 
Mrs.  Lynde.  To  this  petition  her  former 
husband,  Charles  W.  Lynde,  made  appear- 
ance, and  after  litigation  the  court  of  chan- 
cery decided  {Lynde  v.  Lynde,  54  N.  J.  Eq. 
473,  35  Atl.  641 )  to  permit  Mrs.  Lynde  to- 
make  application  at  the  foot  of  the  decree 
for  an  allowance  of  alimony.  From  the  or- 
der of  the  chancellor  thus  made,  an  appeal 
was  taken,  and  the  order  was  afiirmeid  by 
this  court.  55  N.  J.  Eq.  591,  39  Atl.  1114. 
Thereupon  further  proceedings  were  had  in 
the  court  of  chancery,  resulting  in  the  mak- 
ing of  a  decree  on  December  28,  1897,  where- 
by it  was  adjudged  and  decreed  that  the 
said  Charles  W.  Lynde  should  pay  to  Mrs. 
Lynde  the  sum  of  $7,840  for  alimony  ac- 
crued from  the  filing  of  her  petition  to  the 
date  of  the  decree,  a  counsel  fee  of  $1,000. 
and  her  costs  of  suit  taxed  at  $136.07,. 
amounting  in  the  aggregate  to  $8,976.07 ; 
and  the  decree  also  required  him  to  pay  to* 
her  thei*eafter  the  sum  of  $80  per  week  from, 
the  date  of  the  decree  as  permanent  ali- 
mony. The  defendant,  Lynde,  was  a  resi- 
dent of  the  state  of  New  York.  A  receiver 
appointed  by  the  chancellor  was  unable  to 
obtain  possession  of  any  property  of  his  in 
New  Jersey  in  order  U>  enforce  the  provi- 
sions of  the  decree.  It  therefore  became 
necessary  to  take  proceedings  in  the  state 
of  New  York  to  enforce  the  payment  of  the 
accrued  alimony  mentioned  in  the  decree  of 
December  28,  1897,  and  to  fasten  upon  Mr. 
Lynde  the  liability  for  alimony  thereafter 
to  accrue.  For  this  purpose,  Westervelt 
began  an  action  in  the  supreme  court  of 
New  York,  which,  after  trial,  resulted  in  a 
money  judgment  in  Mrs.  Lynde's  favor 
against  her  former  husband  for  the  amounts 
of  the  alimony,  counsel  fee,  and  costs  speci- 
fied in  the  New  Jersey  decree,  and  also  for 
alimony  at  $80  per  week  from  the  date  of 
that  decree  until  the  entry  of  judgment  in 
the  New  York  suit,  which  was  in  the  montli 
of  Januaiy,  1899.  The  money  judgment 
amounted,  with  costs,  to  $14,896.03.  The 
same  judgment  directed  the  defendant  to 
pay  alimony  to  Mrs.  Lynde  thereafter  at 
the  rate  of  $80  per  week.  On  appeal  from 
that  judgment  by  the  defendant,  the  appel- 
late division  of  the  supreme  court  of  the 
state  of  New  York  modified  the  judgment 
by  reducing  the  amount  of  the  recovery  to 
the  sum  of  $8,840,  with  interest  and  costs, 
and  by  abrogating  the  equitable  relief. 
Lynde' y.  Lynde,  41  App.  Div.  280,  58  N.  Y\ 
Supp.  5()7. 

1  Hereupon  Westervelt  instituted  three- 
additional  actions  in  the  supreme  court  of 
New  York,  in  each  of  which  the  relief  asked 
was  a  money  judgment  for  sundry  instal- 
ments of  alimony  that  had  fallen  due  since 
the  decree  of  December  28,  1897.  About  the 
same  time,  both  parties  appealed  from  the 
decision   of   the  appellate  division   to   the 
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court  of  appeals,  and  that  court,  in  the 
month  of  April,  1900,  affirmed  the  judgment 
of  the  appellate  division  in  all  respects. 
Lwide  V.  Lynde,  162  N.  Y.  406.  48  L.  R.  A. 
670,  56  N.  E.  979.  Thereupon  each  party 
sued  out  a  writ  of  error  from  the  United 
States  Supreme  Court,  and  in  that  court 
the  judgment  of  the  New  York  court  of  ap- 
peals was  affirmed.  Lynde  v.  Lynde,  181 
U.  S.  183,  45  L.  ed.  810,  21  Sup.  Ct.  Rep. 
556.  Tliis  decision  was  rendered  April  15, 
1901.  Shortly  thereafter,  a  fifth  action 
was  commenced  by  Westervelt  for  Mrs. 
Lynde,  against  her  former  husband,  in  the 
state  of  New  York.  Its  purpose  does  not 
appear,  but  presumably  it  was  intended  to 
recover  an  additional  instalment  of  ali- 
mony. During  the  months  of  May,  June, 
and  July,  1901,  negotiations  for  settlement 
were  in  progress,  which  finally  reached  a 
conclusion  on  the  12th  day  of  July.  It  was 
closed  by  Westervelt  with  the  opposing  at- 
torneys in  Mrs.  Lynde's  absence,  but  with 
her  consent  so  far  as  the  terms  of  settlement 
were  concerned.  In  the  settlement,  Wester- 
velt received  Charles  W.  Lynde's  check  for 
$38,500,  payable  to  Mrs.  Lynde's  order,  and 
also  his  note  to  her  order  for  $2,500,  paya- 
ble in  eight  months  upon  condition  that  she 
should,  if  required,  make  deposition  in 
court  concerning  a  fact  which  by  the  par- 
ties was  considered  material  in  the  settle- 
ment. For  this  consideration,  Mrs.  Lynde 
released  her  husband  from  '*all  claims 
against  him  for  or  on  account  of  any  ali- 
mony or  maintenance,  past  or  future;"  the 
New  Jersey  decree  of  December  28,  1897, 
and  the  New  York  judgment  were  both  sat- 
isfied of  record;  and  all  pending  actions 
were  discontinued.  It  should  be  observed, 
in  passing,  that  the  New  Y^ork  judgment,  as 
modified  on  appeal,  was  for  only  $8,840,  be- 
sides costs,  and  represented  the  alimony  and 
counsel  fee  adjudged  due  to  Mrs.  Lynde  by 
the  New  Jersey  decree.  The  residue  of  the 
$41,000  was  paid  or  agreed  to  be  paid  by 
Charles  W.  Lynde  for  Mrs.  Lynde's  release 
of  her  pending  actions  for  alimony  from  De- 
<-ember  28,  1897,  to  July  12,  1901,  and  of 
her  claim  for  future  alimony. 

As  soon  as  the  settlement  was  closed, 
Westervelt  indorsed  the  $38,500  check  in 
Mrs.  Lynde's  name,  and  deposited  it  to  the 
rredit  of  his  own  account  in  bank.  This  in- 
dorsement was  made  under  a  power  of  at- 
torney that  Mrs.  Lynde  had  given  him  on  the 
same  day,  in  anticipation  of  the  settlement. 
Whether  he  had  a  right  to  use  the  power  of 
attorney  for  this  purpose  is  one  of  the  ques- 
tions arising  in  the  present  inquiry.  Hav- 
ing thus  obtained  possession  of  the  $38,500, 
Westervelt  notified  Mrs.  Lynde  by  letter 
that  the  settlement  had  been  closeil  at  $41,- 
UOO  (this,  of  course,  included  the  $2,500 
note),  and  that  her  share  would  be  about 
$19,000;  promising  to  send  a  statement,  and 
forward  her  share  at  an  early  day.  This 
notification  brought  Mrs.  Lynde  to  his  of- 
fice, accompanied  by  one  of  her  present 
rouusel,  and  a  somewhat  heated  interview 
took  place,  during  which  she  strenuously  ob- 
jected to  the  charges  proposed  to  be  made 
by  Westervelt.  A  few  days  later  he  sent 
58  L.  R.  A. 


her  by  mail  a  statement  made  up  entirely 
in  accordance  with  his  own  insistment. 
charging  her  $15,000  as  his  own  fee  for  pro- 
fessional services,  $4,900  for  fees  of  Mr. 
George  H.  Bruce  and  Messrs.  Gayley  & 
Fleming,  who  had  been  employed  as  counsel 
in  the  litigation,  and  the  further  sum  of 
$2,513.21  claimed  to  be  due  to  Westervelt 
for  taxed  costs  and  disbursements;  the- 
charges  amounting,  in  all,  to  $22,413.21,  and 
showing  a  balance  due  from  him  to  her,  ac- 
cording to  his  own  contention,  amounting; 
to  $10,086.79.  For  the  latter  amount,  Wes- 
tervelt sent  her  his  check  made  out  to  her 
order,  on  the  face  of  which  were  written  tht^ 
words,  "In  full  of  all  claims  in  Re  Lyiidc 
V.  Lynde  or  otherwise."  At  the  same  time 
he  sent  her  the  conditional  note  for  $2,500 
signed  by  her  husband. 

Mrs.  Lynde  refused  to  accept  this  check 
and  note  as  payment  in  full  from  Wester- 
velt. and  thereupon  filed  her  petition  in  the 
court  of  chancery,  invoking  the  aid  of  that 
court  against  him.  This  petition  sets  forth 
with  some  particularity  the  transactions  al- 
leged to  have  taken  place  between  her  and 
Westervelt,  and  prays  that  the  money  re- 
ceived by  him  as  above  mentioned  may  be 
forthwith  paid  into  court  to  await  the  fur- 
ther order  of  the  court;  thot  out  of  that 
money  a  just  and  reasonable  fee  may  be 
fixed  and  allowed  to  him  for  his  services: 
and  that  the  balance  of  the  moneys  so  re- 
ceived may  be  paid  to  her.  The  petition  is 
verified  by  her  affidavit,  and  contains 
charges  of  improper  and  oppressive  conduct 
on  the  part  of  Westervelt  in  the  following 
respects,  viz.:  (a)  Improper  conduct  in 
securing  possession  of  the  money  paid  by 
Lynde  upon  the  settlement;  the  averment 
being  that,  in  anticipation  of  the  settlement, 
Westervelt  had  induced  her  to  give  him  a 
general  power  of  attorney  to  indorse  checks, 
by  false  representations  as  to  the  purpose 
for  which  he  intended  to  use  it:  (b)  that 
Wester>'elt,  on  obtaining  the  money,  unjust- 
ly retained  from  it  the  charges  above  raen- 
tione<i,  aggregating  $22,413.21.  She  avers 
that  Westervelt's  charges  were  exorbitant 
and  unconscionable;  that  she  had  never  en- 
tered into  any  contract  or  agreement  entit-  * 
ling  him  to  retain  such  charges;  and  that 
she  had  not  employed  Mr.  Bruce  and  Messrs. 
Gayley  &  Fleming,  nor  entered  into  any 
j;greement  with  them,  '{c)  And  the  further 
charge  that,  upon  a  dispute  arising  between 
Mrs.  Lynde  and  Westervelt  with  respect  to 
his  charges,  he  had  sent  her  a  check  for  the 
amount  conceded  by  him  to  be  due  to  her 
($16,086.79),  on  the  face  of  which  were 
written  the  words,  "In  full  of  all  claims  in 
Re  Lynde  v.  Lynde  or  otherwise;"  so  that 
she  could  not  draw  the  money  without  ad- 
mitting that  she  had  no  further  claim 
against  him. 

Upon  the  filing  of  her  petition  and  affi- 
davit, an  order  was  made  by  the  «ourt  of 
chancery,  requiring  Westervelt  to  show 
cause  why  the  prayer  of  the  petition  should 
not  be  granted.  He  appearea,  and  filed  an 
answer  to  the  petition,  accompanied  by  vo- 
luminous aflidavits  purporting  to  give  a  cir- 
cumstantial account  of  the  transactions  in 
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question.  Ue  admits  receipt  of  .the  pro- 
i'eede  of  settlement;  gives  an  account  of  the 
circumstances  under  which  he  obtained  from 
her  the  power  of  attorney,  which  does  not 
differ  materially  from  her  account  of  the 
matter:  and  admits  without  qualification 
the  third  charge  above  specified.  At  the 
same  time  he  attempts  to  justify  the  fee  of 
$15,000  charged  for  his  own  services  on  the 
ground  that  at  the  time  he  was  employed  by 
Mrs.  Lynde  an  express  agreement  was  made 
between  them  to  the  effect  that  he  should 
take  proceedings  in  her  behalf  seeking  to 
recover  alimony  from  her  husband ;  that  she 
should  pay  the  disbursements  incident  to 
such  proceedings;  and  that  for  his  services 
he  should  receive  a  fee  contingent  upon  the 
recovery  of  alimony  and  proportionate  to 
the  amount  recovered,  to  wit,  one  third  of 
the  recovery  if  the  matter  did  not  invoh*e 
protracted  litigation  or  many  appeals  or  an 
unusual  amount  of  work;  otherwise  one 
half  of  the  recovery.  He  also  says  that, 
some  time  after  the  commencement  of  his 
employment,  Mrs.  Lynde  authorized  the  em- 
ployment of  associate  counsel,  whose  fees 
were  to  be  paid  by  her  out  of  the  gross  re- 
covery, before  division  thereof  under  the 
contract  between  her  and  Westervelt.  The 
charge  of  $4,900  for  counsel  fees  of  asso- 
ciates is  justified  under  this  agreement. 
The  charge  of  $2,513.21  is  claimed  to  be  due 
to  Westervelt  for  taxed  costs  and  disburse- 
ments; how  much  of  this  amount  repre- 
sents disbursements,  and  how  much  attor- 
ney's or  solicitor's  fees,  is  not  stated.  The 
ease  was  disposed  of  by  the  learned  vice 
chancellor  upon  the  petition  and  answer 
and  the  ex  parte  affidavits. 

Before  proceeding  to  a  consideration  of 
the  merits,  a  question  of  jurisdiction  re- 
quires to  be  dealt  with.  The  fundamental 
ground  upon  which  rests  the  jurisdiction 
that  is  invoked  in  the  present  case  is  that 
attorneys  and  solicitors  are  officers  of  the 
respective  courts  in  which  they  practice. 
They,  like  judges,  clerks,  and  sheriffs,  are  a 
part  of  the  machinery  of  the  law  created  for 
the  administration  of  justice.  It  is  obvious 
that  justice  is  not  executed  by  the  entry  of 
a  judgment  or  the  making  of  a  decree  in  fa- 
vor of  one  suitor  and  against  another;  nor 
is  it  completely  executed  when  the  defeated 
suitor  is  required  to  discharge  the  liability 
thus  imposed.  If  payment  .is  made  by  him 
to  the  opposing  solicitor,  it  is  made  to  an 
officer  of  the  court,  and  in  a  broad  sense  is 
paid  into  court, — as  truly  so  as  if  paid  to 
the  clerk.  In  order  completely  to  execute 
justice,  it  still  remains  for  that  officer's 
just  compensation  to  be  paid,  and  for  the 
successful  suitor  to  be  dismissed  with  the 
net  avails  of  the  litigation.  It  is  on  the 
ground  of  this  relation  that  courts  of  jus- 
tice, in  favor  of  their  officers,  enforce  a  lien 
upon  moneys,  papers,  and  documents  that 
have  coftie  to  their  hands  in  the  course  of 
their  duties,  to  secure  the  payment  of  their 
fees.  It  is  on  the  same  ground  that  courts 
enforce  the  equitable  rights  of  an  attorney 
or  solicitor  against  the  proceeds  of  a  judg- 
ment or  decree  not  yet  collected,  and  it  is 
upon  this  ground  that,  when  it  appears  that 
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an  attorney  or  solicitor  has  received  in  his 
capacity  as  an  officer  of  the  court  any  mon- 
eys which  his  duty  requires  him  to  pay  over 
to  the  client,  the  court,  if  necessary,  exer- 
cises its  summary,  disciplinary,  punitive 
powers,  to  require  the  attorney  or  solicitor 
to  do  justice  to  the  client.  Illustrative 
cases  are  numerous.  Phillips  v.  Mackay, 
54  N.  J.  L.  319,  23  Atl.  941;  Strong  v. 
Mundy,  52  N.  J.  Eq.  833,  31  Atl.  611;  De- 
lavey  v.  Husband,  0*  N.  J.  L.  275,  45  Atl. 
2G5;  Bowling  Green  Sav,  Bank  v.  Todd,  62 
N.  Y.  489;  Mercer  v.  Graves  (1872)  L.  R. 
7  Q.  B.  499;  Re  Freston  (1883)  L.  R.  11 
Q.  P..  Div.  545;  Re  Dudley  (1883)  L.  R. 
12  g.  B.  Div.  44;  Re  Grey  [1892]  2  Q.  B. 
440.  In  the  present  case,  Westerv^elt,  in  his 
answer,  denies  that  the  moneys  in  question 
were  collected  by  him  as  a  solicitor  of  the 
I  court  of  chancery,  or  by  virtue  of  any  pro- 
I  cecdings  in  that  court,  and  alleges  that  the 
I  moneys  were  paid  and  collected  by  virtue 
of  the  actions  that  were  brought  by  him  for 
Mrs.  Lynde  in  the  supreme  court  of  the 
state  of  New  Vork.  In  his  affidavit  he  says 
that  the  settlement  which  resulted  in  the 
payment  of  the  money  was  in  no  sense  due 
to  any  proceedings  in  the  court  of  chancery 
except  in  so  far  as  the  decree  of  that  court 
formed  the  basis  of  the  several  actions  in 
the  New  York  courts;  that  the  moneys  in 
question  were  not  collected  by  him  as  an 
officer  of  the  court  of  chancery,  but  as  an 
attorney  and  counselor  of  New  York,  in 
suits  begun  and  concluded  in  New  York. 
It  has,  however,  been  repeatedly  held  that 
the  summary  jurisdiction  of  the  court  over 
attorneys  and  solicitors  is  not  even  confined 
to  matters  arising  out  of  litigation,  but  ex- 
tends to  any  case  "where  the  employment  is 
so  connected  with  his  professional  charac- 
ter as  to  afford  a  presumption  that  his 
character  formed  the  ground  of  his  employ- 
ment by  the  client."  Such  is  the  language 
of  Abbott,  Ch.  J.,  in  Re  Aitkin  (1820)  4 
Barn.  &  Aid.  47.  See  also  Re  Knight 
(1822)  1  Bing.  91;  Re  Gee  (1845)  2  Dowl. 
&  L.  997:  Re  Fairthome  (1846)  3  Dowl.  & 
L.  548.  Nor  will  the  court  desist  from  Fe- 
quiring  its  own  attorney  to  do  his  duty 
simply  because  the  transaction  in  question 
arose  in  litigation  in  another  court  {Ex 
parte  Bodcnham  [1838]  8  Ad.  &  El.  969; 
Re  Greaves  [1827]  1  Cromp.  &  J.  374,  note; 
Ue  Patersoii  [1832]  1  Dowl.  P.  C.  468: 
Hatterson  v.  Oshome,  44  N.  Y.  S.  R.  839,  18 
N.  Y.  Supp.  431)  ;  nor  from  requiring  an 
attorney  to  perform  his  duty,  althougn  he 
be  the  attorney  of  another  court,  practising 
in  the  court  which  exercises  the  summary 
jurisdiction  {Evans  v.  Buncombe  [1831]  1 
Cromp.  &  J.  372,  1  Tjrrw.  283;  Thompson  v. 
Gordon  [184C]  16  Mees.  &  W.  611,  per  Al- 
derson,  B.).  It  is  therefore  deemed  a  mat- 
ter of  no  practical  consequence  that,  after 
the  conclusion  of  the  judicial  proceedings 
in  this  state,  litigation  ensued  in  the  state 
of  New  York,  in  which  Mr.  Westervelt  ap- 
peared by  virtue  of  his  office  as  an  attorney 
at  law  of  that  state.  The  foundation  of 
Mrs.  Lynde's  claim  was  in  New  Jersey. 
The  court  of  chancery  had  jurisdiction  to 
decree  alimony  as  incidental  to  the  divorce. 
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The  money  was  paid  in  settlement  of  that 
decree,  both  with  respect  to  alimony  al- 
ready accrued  and  with  respect  to  the  duty 
to  pay  alimony  thereafter.  And,  so  far  as 
appears,  no  judgment  was  rendered  in  any 
of  the  New  York  actions  fixing  the  liability 
of  Mr.  Lynde  by  the  rendition  of  a  money 
judgment  in  any  amount  beyond  that  which 
had  accrued  prior  to  the  making  of  the  de- 
-cree  in  the  court  of  chancery.  But,  above 
-all,  the  money  came  to  Mr.  Westervelt's 
hands  by  virtue  of  his  original  employment 
as  a  solicitor  in  chancery.  Except  for  his 
holding  that  office,  he  would  not  have  been 
<x>ncerned  in  the  matter. 

At  this  point  it  is  further  objected  that 
Mr.  Westervelt  holds  his  commission  to 
practise  in  this  state,  not  from  the  court  of 
chancery,  but  from  the  supreme  court,  to 
which  court  alone,  it  is  said,  he  is  amenable 
generally  for  his  professional  acts,  wherever 
performed.  This  objection  is  without 
force.  It  does  not  even  raise  the  question 
whether  attorneys  of  the  supreme  court,  by 
virtue  of  that  commission,  have  a  right  to 
appear  as  solicitors  in  the  court  of  chan- 
cery. In  this  state,  while  there  is  a  recog- 
nized distinction  between  the  functions  of 
an  attorney  at  law  and  those  of  a  solicitor 
In  chancery,  yet  it  is  the  practice,  and  has 
been  so  from  time  immemorial,  that  exami- 
nations for  admission  are  held  under  the 
auspices  of  the  supreme  court;  the  success- 
ful odndidates  being  commissioned  by  the 
governor  as  both  attorneys  and  solicitors. 
But  it  is,  as  we  conceive,  quite  immaterial, 
for  the  present  purpose,  whence  Mr.  Wes- 
tervelt derived  his  authority  to  appear  gen- 
-erally  as  a  solicitor  in  chancery,  or  whether 
he  had  such  authority.  He  admittedly  ac- 
<3epted  Mrs.  Lynde^s  retainer  to  appear  for 
her  in  that  capacity,  and  did  so  appear. 
In  consequence  of  that  retainer  and  appear- 
ance, he  finally  received  the  proceeds  of  the 
settlement,  and  he  is  therefore  fully  amen- 
able to  the  summary  jurisdiction  of  the 
•court  of  chanceiy  in  Uie  premises.  This 
position  is  fully  sustained  by  the  author- 
itiea  already  cited,  as  well  as  by  the  reason 
of  the  matter. 

Turning  now  to  the  merits,  we  perceive 
that  Mr.  Westervelt  is  in  possession  of  a 
lai'ge  sum  of  money  received  in  settlement 
of  Mrs.  Lynde's  claim  for  alimony  past  and 
future;  that  he  asserts  a  lien  upon  this 
money  for  the  amount  of  the  fees  and 
charges  already  mentioned;  and  that  these 
fees  and  charges  are  justified  upon  the  basis 
of  an  express  agreement  alleged  to  have 
been  made  before  the  commencement  of  the 
proceedings  that  resulted  in  the  decree  for 
alimony,  oy  which  agreement  the  solicitor 
was  entitled  to  a  large  share  of  the  amount 
recovered.  As  already  mentioned,  Mrs. 
Lynde  denies  the  making  of  this  agreement. 
The  circumstances  of  its  alleged  making,  as 
disclosed  by  the  answer  and  annexed  affi- 
davits, were  as  follows:  Mrs.  Lynde,  at 
the  time,  resided  in  Trenton,  and  occupied 
a  position  of  clerical  employment  there. 
Westervelt  lived  at  Montclair  in  this  state, 
and  had  his  office  in  the  city  of  New  York. 
He  had  been  admitted  to  the  bar  of  New 
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Jersey  in  the  month  of  June,  1895,  as  an 
attorney  at  law  and  solicitor  in  chancery. 
He  was  not  admitted  as  a  counselor  in  this 
state  until  the  year  1900.  He  was  intro- 
duced to  Mi's.  Lynde  in  the  month  of  Janu- 
ary, 1896,  by  one  Ball,  a  New  York  lawyer 
of  eighteen  year.s'  standing,  whose  office  wa.^ 
in  a  room  adjoining  that  of  Westervelt. 
Ball  himself  was  a  stranger  to  Mrs.  Lynde. 
The  circumstances  of  the  introduction  are 
detailed  in  the  affidavits  of  Ball  and  of  Wes 
ten^eit.  Ball  swears  that  he  is  connected  by 
marriage  with  the  family  of  Charles  W. 
Lynde,  the  defendant;  that,  in  his  capacity 
as  attorney  for  the  sister  of  Lynde's  father, 
upon  the  settlement  of  the  estate  of  the 
father,  Ball  obtained  information  with  ref- 
erence to  the  riffhts  and  interests  of  Mrs.. 
Lynde  and  of  Charles  W.  Lynde;  that  he 
wrote  to  Mrs.  Lynde,  telling  her  that  she 
had  certain  rights  and  interests  which  ought 
to  be  protected;  that  shortly  thereafter  she 
called  at  Ball's  office,  and  he  had  an  inter- 
view with  her,  and  informed  her  of  the  facta 
out  of  which  grew  the  proceedings  there- 
after taken  in  her  behalf  by  Westervelt; 
that  Mrs.  Lynde  re<}uested  him  (Ball)  to 
act  as  her  attorney  in  obtaining  her  rights 
as  against  Mr.  Lynde;  that  Ball  thereupon 
explained  to  her  that  the  proceedings  nec- 
essary to  be  taken  to  obtain  her  rights 
would  in  the  first  instance  require  the  serv- 
ices of  a  New  Jersey  attorney,  and  that  he 
therefore  could  not  personally  act  for  her; 
but  he  informed  her  that  he  could  refer  her 
to  a  friend  who  was  a  member  of  the  New 
Jei'sey  bar,  who  could  act  for  her  as  attor- 
ney, and  that  he  (Ball)  would  aid  her  by 
furnishing  any  information  that  was  with- 
in his  power;  that  Mrs.  Lynde  thereupon 
requested  Ball  to  introduce  her  to  said  New 
Jersey  attorney,  and  he  complied,  and  intro- 
duced her  to*  Westervelt;  that  Ball  was 
present  during  the  interview  which  ensued 
between  Mrs.  Lynde  and  Westervelt;  and 
that,  in  the  course  of  that  interview,  the 
agreement  already  referred  to  was  made  be- 
tween Mr.<*.  Lynde  and  Westervelt.  Wester- 
velt himself  gives  a  sworn  account  of  the 
inten'iew,  which  agrees  substantially  with 
that  given  by  Ball.  He  also  savs  it  was  ho 
(Westervelt)  who  suggested  taking  up  the 
case  on  a  contingent  fee;  that  Mrs.  Lynde 
asked  how  much  that  would  be;  and  that 
he  replied  that  it  was  usual  in  such  cases  to 
charge  from  one  third  to  one  half;  where- 
upon she  agreed. 

In  what  we  shall  hereafter  say  upon  an- 
other topic,  we  must  not  be,  understood  as 
in  anywise  approving  the  methods  by  whicli 
this  agreement  was  procured,  or  assenting 
to  the  notion  that  such  an  agreement,  made 
under  such  circumstances,  would  in  an\' 
event  be  sustained.  A  client  inexperience<l 
in  business,  coming  in  response  to  an  in- 
vitation, apparently  reposing  entire  confi- 
dence in  the  lawyers  and  desiring  their  aid 
because  of  the  information  they  possess,  at 
the  first  interview  makes  an  agreement 
binding  her  to  pay,  in  the  event  of  a  suc- 
cessful outcome  of  the  litigation,  a  fee  equal 
to  one  third  or  one  half  the  amount  recov- 
ered.   On  the  lawyer's  own  story,  the  client 
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accepted  without  question  his  statement  as 
to  the  share  customarily  charged  as  a  con- 
tingent fee.  It  would  seem  that,  under 
sudi  circumstances,  the  burden  would  rest 
upon  the  attorney  to  show  that  the  bargain 
WAS  a  fair  one*  for  the  client.  The  late 
Chief  Justice  Beasley,  in  an  opinion  holding 
that,  because  of  the  nonadoption  in  this 
state  of  the  law  of  champerty  and  mainte- 
nance, a  contract  between  attorney  and  cli- 
ent, providing  for  a  contingent  fee  propor- 
tiontKl  to  the  amount  of  the  recovery,  was 
not  necessarily  void,  at  the  same  time  said: 
"Such  contracts  will  be  inspected  with  jeal- 
ous vigilance  by  the  courts  on  account  of  the 
delicacy  of  the  relationship  of  the  parties 
to  them;  and  the  most  transparent  candor 
and  good  faith  is  required  on  the  part  of  the 
attorney  in  these  dealings  with  his  client." 
8chomp  V.  Schenck,  40  N.  J.  L.  195,  at  page 
200,  29  Am.  Rep.  219,  at  page  223.  And, 
although  the  case  cited  by  him  related  U)  a 
transaction  occurring  pendente  lite,  the 
same  rule  has  been  frequently  applied  to 
transactions  occurring  at  or  even  before  the 
employment  of  the  attorney;  the  inquiry 
being  whethei*  there  existed  in  fact  a  rela- 
tion of  trust  and  confidence  between  the 
Sarties.  Arden  v.  Patterson  (1821)  5 
ohns.  Ch.  44,  per  Chancellor  Kent;  Mills 
y.  Mills  (1857)  26  Conn.  213:  Taylor  v. 
Hemiss  (1884)  110  U.  S.  42,  28  L.  ed.  64, 
3  Sup.  Ct.  Rep.  441 ;  per  Miller,  J.,  at  page 
45,  no  U.  S.,  28  L.  ed.  65,  3  Sup.  Ct.  Rep.  [ 
442;  Ex  parte  Plitt  (1853)  2  Wall.  Jr.  453,  | 
Fed.  Cas.  No.  11,228,  per  Grier,  J.,  at  page; 
476,  2  Wall.  Jr.,  per  Kane,  J.,  at  page  480, ! 
2  Wall.  Jr.;  Foster  v.  Jack  (1835)  4  Watts,! 
335,  per  Gibson.  Ch.  J.,  at  page  339 ;  Ches- 
ter County  V.  Barber  (1881)  97  Pa.  456,1 
per  Paxson,  J.,  at  page  463 :  Brown  v.  i 
Bulkley,  14  N.  J.  Eq.  451-458;  Dunn  v.  I 
Dunn/ 42  N.  J.  Eq.  431,  7  Atl.  842:  Porter] 
v.  Bergen,  54  N.  J.  Eq.  405,  34  Atl.  1067 ; 
Tate  v.  Williamson  (1866)  L.  R.  2  Ch.  55- 
61. 

But  there  is  another  question  inherent  in 
the  admitted  facts  of  this  case;  and  that  is 
whether  the  subject-matter  of  the  supposed 
conti-aci  between  Westervelt  and  Mrs.  Lynde 
— to  wit,   her  claim   for  allowance  of   ali- 1 
mony  against  her  husband — was  of  such  a 
nature  as  to  admit  of  being  subjected  to  an 
tsngagement  of  the  kind  referred  to.     It  is 
obidous  that  if  her  claim  was  in  its  essence 
not  assignable,  if  it  was  not  property,  nor 
a  future  interest  in  property,  such  as  could 
be  passed   under   an   equitable   jissignment,  | 
the  supposed  contract  cannot  be  sustiuned  j 
even  if  made,  and  made  under  such  circum- 1 
stances  as  otherwise  would  entitle  it  to  rec- 1 
ogaition  and  enforcement ;  for,  if  her  claim  I 
\vas  in  its  nature  not  assignable,  it  could  ; 
not  be  subjected  to  an  equitable  lien  by  any 
contract  between   the  parties ;    and   if   any  ; 
principle  of  public  policy  prohibits  its  as- 
signment,   the   same    result   follows.     It   is 
hardly  necessaiy  to  say  that  the  question  | 
thus  raised  is  different  from  that  in  Aspin- ; 
wall  V.  Aspimcall,  49  N.  J.  Eq.  302,  24  Atl.  j 
926,  53  N.  J.  Eq.  684,  33  Atl.  470,— which 
related  to  the  liability  of  a  husband  aris- 
ing from  bis  express  agreement  to  pay  to 
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his  wife  a  fixed  allowance  during  her  life 
for  support  of  herself  and  her  children. 
Nor  is  this  »*a.se  ruled  by  Bullock  v.  Bullock^ 
51  N.  J.  Eq.  444,  27  Atl.  435,  52  N.  J.  Eq. 
561,  27  L.  R.  A.  213,  30  Atl.  676,  57  N.  J.  L. 
508,  31  Atl.  1024,— which  had  to  do  with 
proceedings  in  this  state  for  enforcement  of 
past-due  alimony  decreed  by  the  court  of  a 
sister  state. 

An  examination  into  the  history  of  tho 
allowance  of  alimony,  and  the  nature  and 
uses  of  alimony,  will  demonstrate  that  a 
claim  for  such  an  allowance  is  far  different 
from  a  right  of  property.  It  is  not  a  right 
to  recover  damages  or  compensation  for  in- 
jury to  property  or  person,  or  for  depriva- 
tion of  property;  nor  is  it  a  claim  for  a^ 
property  interest  in  a  share  of  the  •  hus- 
band's estate.  Alimony,  in  its  origin,  was 
the  method  by  which  the  spiritual  courts  of 
England  enforced  the  duty  of  support,  owed, 
by  the  husband  to  the  wife,  during  sucli 
time  as  they  were  legally  separated  pend- 
ing the  marriage  relation.  The  court»  of 
law  could  not  adequately  enforce  tliis  duty^ 
but  made  a  clumsy  and  circuitous  attempt  to 
do  so  under  some  circumstances  hj  employ- 
ing the  fiction  that  a  wife  livins  apart 
from  her  husband  by  reason  of  his  fault 
was  his  agent  for  the  purpose  of  binding 
him  to  pay  third  parties  for  necessaries, 
furnished  to  her.  Manhy  v.  Scott,  1  Sid. 
109,  2  Smith,  Lead.  Cas.  502;  Snover  v, 
Blair,  25  N.  J.  L.  94;  Vusler  v.  Cox,  53  N". 
J.  L.  516,  22  Atl.  347.  At  the  common  law. 
a  divorce  from  the  bond  of  matrimony  wba 
granted  by  the  ecclesiastical  courts  only  for 
such  causes  as  rendered  the  marriage  void 
ah  initio.  Naturally,  alimony  was  not  al- 
iowed  as  an  incident  to  such  a  divorce,  for, 
there  being  no  marriage,  the  duty  of  main- 
tenance had  not  been  undertaken.  2  Bish- 
op, Man*.  Div.  &  Sep.  §  855.  Divorces  a 
nicnsa  et  thoro,  however,  amounting  merely 
to  a  legal  separation,  were  granted  for 
causes  which  rendered  it  improper  or  im- 
possible for  the  parties  to  live  together;  and 
in  such  case  the  ecclesiastical  court  ordered 
a  periodical  allowance  to  be  paid  by  the  hus- 
band to  the  wife  for  her  support,  the 
amount  thereof  being  settled  at  the  discre- 
tion of  the  judge  in  view  of  all  the  circum- 
stances of  the  case,  taking  into  considera- 
tion especially  the  wife's  needs  and  the  hus- 
band's means.  The  spiritual  courts  re- 
ser\cd  and  exercised  the  power  of  varying- 
the  amount  of  the  alimony  from  time  to^ 
tiTiic  as  re<iuircd  by  change  of  circumstan- 
ces. 1  Bl.  Com.  441 :  2  Bishop,  Marr.  Div. 
&  Sep.  §  828,  etc.  Divorces  from  the  bond 
of  matrimony  were  not  granted  by  the  eccle- 
siastical courts  on  the  ground  of  adultery, 
or  for  any  other  cause  which  supervened 
the  marriage.  For  such  causes,  however, 
di\()rcGs  were  granted  by  act  of  Parliament. 
In  this  state,  the  subject-matter  of  divorce 
having  been  by  statute  committed  to  the 
court  of  chancery,  and  causes  for  absolute 
<iivorce  having  been  allowed  other  than  such 
as  rendered  the  marriage  void  ab  initio^ 
there  followed  as  a  logical  consequence  the 
allowance  of  permanent  alimony  in  cases  of 
absolute  divorce,   as  a  means  of  enforcing 


1902. 


Lynde  v.  Ltnde. 


the  continuing  duty  of  support  which  the  '  p.  C67 ) ,  §  9  was  amended  by  omitting  the 
busband  owed  to  the  wife,  and  of  which  he  words  printed  in  italics  above;  the  section 
was   not   permitted   to   absolve   himself   by    as  thus  amended  having  the  effect  of  per- 


his  own  misconduct,  although  that  miscon- 
duct resulted  in  a  dissolution  of  the  mar- 
riage. 

By  the  act  of  December  2,  1794  (Pater- 
son's  Laws,  p.  143),  giving  jurisdiction  to 
the  court  of  chancery  in  cases  of  divorce, 
and  specifying  che  causes,  it  was  by  §  7  pro- 
vided as  follows: 

*'Tlmt  when  a  divorce  shall  be  decreed,  on 
account  of  the  parties  being  within  the  pro- 
hibited degrees,  or  for  the  cause  of  adul- 
tery, or  extreme  cruelty,  the  chancery  shall 


mitting  the  allowance  of  permanent  ali- 
mony on  the  granting  of  a  divorce,  irre- 
spective of  the  cause  of  divorce.  Section  9, 
as  thus  revised,  is  substantially  identical 
with  §  19  of  the  revised  act  concerning  di- 
vorces, approved  March  27,  1874  (Gen.  Stat. 
1805.  p.  12G9) .  An  examination  of  the  stat- 
ute shows  clearly  that  alimony  is  imposed 
as  a  personal  duty  upon  the  husband,  for 
the  personal  benefit  and  support  of  the 
wife,  or  of  the  wife  and  children  in  case 
there  be  children.     The  amount  of  the  al- 


and may,  in  every  such  divorce,  take  such  ;  lowance,  the  method  of  its  enforcement,  the 
order  touching  the  care  and  maintenance  of  method  of  its  application,  and  the  security 
the  children  of  that  marriage,  and  also  |to  be  exacted  of  the  husband  for  its  pay- 
touching  the  maintenance  and   alimony  of    ment,  are  all   confided   to  the  discretion  of 


the  wife,  or  any  allowance  to  be  made  to 
her,  and,  if  any,  the  security  to  be  given  for 
the  same,  as,  from  the  circumstances  of  the 
parties,  and  nature  of  the  case,  may  be  fit, 
equitable,  and  just." 

On  February  3,  1818,  a  new  act  concern- 
ing divorce  was  passed   (P.  L.  1818,  p.  20), 


the  chancellor;  and  he  is  left  at  liberty  to 
increase  or  decrease  the  amount  of  the  ali- 
mony from  time  to  time  according  to  the 
circumstances  of  the  case.  It  will  be  ob- 
served that  the  statutory  scheme  is  modeled 
closely  after  the  practice  of  the  ecclesiasti- 
cal courts  of  England  with  reference  to  ali- 


by  which  the  act  of  1794  and  a  supplement  mony.  The  purpo.se  is  to  require  the  hus- 
thereto  passed  in  1795  were  repealed.  This  band  to  pay  to  the  wife,  periodically,  such 
act  of  1818  materially  changed  the  law  re- I  i^nm  as,  in  view  of  his  circumstances  and 
specting  divorces,  and  also  for  the  first  time  the  necessities  of  the  wife,  will  be  a  rea- 
authorized  a  suit  by  the  wife  against  the  -^onable  fulfilment  of  his  continuing  duty  to 
husband  for  maintenance  without  divorce  support  her.  The  purpose  is  not  to  enrich 
in  ca.se  of  abandonment  and  refusal  or  neg- ;  the  wife.  The  ecclesiastical  courts,  indeed, 
leet  to  support  his  wife.  The  section  pro-  would  not  ordinarily  enforce  arrears  of  ali- 
viding  for  permanent  alimony  incidental  to  -mony  extending  beyond  a  year.  De  Bla- 
a  suit  for  divorce  is. as  follows:  I  quiere  v.  Dc  Blaquiere  (1830)  3  Hagg.  Eccl. 

"Sec.  9.  That  when  a  divorce  shall  be  de- '  Rep.  322.  And  it  was  in  view  of  the  close 
creed  on  account  of  the  parties  being  within  analogy  between  our  statutory'  alimony, 
the  prohibited  degrees^  or  for  the  cause  of  and  that  allowed  by  the  ecclesia.stical 
adult ei'y  or  extreme  cruelty,  it  shall  and  courts,  that  this  court  held  that,  by  force 
mny  be  lawful  for  the  court  of  chancery  to  of  the  statute,  alimony,  as  incidental  to  a 
take  such  order  touching  the  alimony  and  divorce  a  vinculo,  could  not  be  given  in  a 
maintenance  of  the  wife,  and  also  touching  grass  simi,  nor  in  a  portion  of  the  real  es- 
the  cure  and  maintenance  of  the  children,  tate  of  the  husband.  Calame  v.  Calame^  26 
or  any  of  them  by  the  said  husband,  as  from  N.  J.  Eq.  548.  And  the  same  view  was 
the  circumstances  of  the  parties,  and  the  adopted  by  the  late  chancellor  McGill  in 
nature  of  the  case,  shall  be  fit,  reasonable,  j  Lvnde  v.  Lynde.  54  N.  J.  Eq.  47().  35  Atl. 
and   just,  and  in   case   a   wife   is   the  com-    641,    whose"^  opinion    was    adopted    by    this ' 


plainant  to  order  the  defendant  to  give  rea- 
sonable security  for  such  alimony  and  main- 
tenance, and  upon  his  neglect  or  refusal  to 
give    such    reasonable    security    as  shall  be 


court   (55  N.  J.  Eq.  591,  39  Atl.  1114).     It. 
will  be  observed  that  in  our  statute  alimony 
on  a  divorce  a  vinculo  is  placed  on  the  same 
basis  as  that  which  is  allowed  on  a  divorce 


required  of  him,  or  upon  default  of  him  and  i  a  muisa  et  thoro.  Both  are  provided  for 
his  surety,  if  any  there  be,  to  pay  or  pro-  by  the  same  section  of  the  act,  and  both  are 
vide  such  alimony  and  maintenance  to  placed  within  the  discretion  of  the  court  of 
award  and  issue  process  for  the  immediate  chancery  so  far  as  concerns  their  adjust- 
ssequpstration    of    the    defendant's    personal    ineiit   from  time  to  time  according  to  the 


estate,  and  the  rents  and  profits  of  his  real 
estate,  and  to  appoint  a  receiver  thereof, 
and^  cause  such  personal  estate,  and  the 
rents  and  profits  of  such  real  estate,  or  so 
muMi  thereof  as  shall  be  necessary,  to  be  ap- 
plied towards  such  maintenance  and  allow- 


\arying    circumstances    of    the    parties.     2 
Bibiiop,  Marr.  Div.  &  Sep.  §§  1038-1048. 

It  follows,  as  a  necessary  consequence  of 
what  has  been  said,  that  a  wife's  claim  for 
an  allowance  of  alimony  is  a  purely  per- 
sonal right,  and  not  in  any  sense  a  property 


ance,  or  to  such  maintenance  and  allowance    rigiit.     It  is   in  its   nature  not  susceptible 
as  to  the  said  court  shall  from  time  to  time '  of  as?ignment  by  the  wire  to  another,  nor 


seem  reasonable  and  just,  or  to  enforce  the 
performance  of  the   said  decree  or   orders, 


by  such  other  lawful  ways  and  means,  as  is    thorities. 


capable  of  enjoyment  by  her  in  anticipation. 
And  this  result  is  fully  sustained  by  the  au- 


usual  and  according  to  the  course  and  prac- 
tice of  the  court  of  chancery." 


In  Milhr  v.  Miller,  1  N.  J.  Eq.  386,  there 
were  articles  of  separation  binding  the  wife 


In  the  revised  divorce  act  of  February  '  to  accept  a  nominal  sum  annually  for  her 
ItJ,  1820  (P.  L.  1820,  p.  43;  Revision  1821,  '  support.  Under  the  circumstances  of  the 
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cafle,  it  was  held  that  she  was  not  entitled 
to  have  the  articles  of  separation  set  aside, 
but  the  4uaster  who  heard  the  cause  pro- 
ceeded to  inquire  whether  these  articles 
would  bar  the  complainant  from  the  recov- 
eiy  of  alimony,  and  he  held  they  would  not. 
An  examination  of  the  English  cases  will  be 
useful.  In  Stones  v.  Cooke  (1834)  7  Sim. 
22,  (1836)  8  Sim.  321,  note,  Vice  Chancel- 
lor Shadwell  said  that  the  ecclesiastical 
court  would  probably  allow  the  wife's  exec- 
utors to  enforce  payment  of  arrears  of  ali- 
mony accrued  in  her  lifetime  against  the 
husband,  and  that  for  this  reason  a  bill  in 
chancery  in  aid  of  the  ecclesiastical  juris- 
diction was  not  necessary;  but,  as  the  case 
was  in  doubt,  the  learned  vice  chancellor 
overruled  the  demurrer.  This  decision  was 
reversed  by  Lord  Chancellor  Lyndhurst, 
who  took  it  for  granted  that  the  claim  for 
alimony  must  cease  with  the  death  of  the 
wife;  that  executors  might  maintain  a  suit 
in  the  ecclesiastical  court,  but  not  for  ar- 
rears of  alimony;  and  that,  notwithstand- 
ing this,  there  was  no  authority  to  warrant 
the  court  of  chancery  in  entertaining  a  bill 
by  the  wife's  executors  against  the  husband 
for  arrears  of  alimony  accrued  prior  to  her 
death.     In    Vandergucht    v.    De     Blaquiere 

(1838)  8  Sim.  315,  7  L.  J.  Ch.  N.  S.  270,  2 
Jur.  738,  it  appeared  to  the  vice  chancellor 
that  a  married  woman  living  separate  from 
lier  husband  after  a  decree  of  divorce  a 
ntensa  et  tUoro,  and  entitled  to  alimony  un- 
<ler  the  sentence  of  the  ecclesiastical  court, 
liad  undertaken  to  charge  future  instal- 
ments for  payment  of  necessaries  purchased 
by    her.     Vice    Chancellor    Shadwell    said: 

•Alimony  materially  differs  from  separate 
])roperty.  It  is  liable  to  be  varied  by  the 
^ecclesiastical  court  according  to  the  hus- 
band's circumstances;  whereas  separate 
property  always  remains  the  same,  what- 
ever alteration  may  take  place  in  the  cir- 
cumstances of  the  husband."  Upon  this 
ground,  he  refused  to  enforce  the  charge. 
Afterwards,  however,  additional  proofs  hav- 
ing been  submitted.  Lord  Chancellor  Cot  ten- 
ham  varied  the  vice  chancellor's  order  with 
respect  to  a  portion  of  the  fund  that  had 
l)een  subjected  to  the  charge,  on  the  ground 
that  this  portion  appeared  not  to  be  the 
fruits  of  alimony;  leavine  untouched  the 
title  to  the  alimony.  Vandergucht  v.  De 
Blaquiere,  6  Myl.  &  C.  229-244,  3  Jur.  1116. 
It  sliould  be  remarked  that  the  circumstan- 
ces of  the  wife's  disability  to  contract,  by 
reason  of  tlie  coverture,  was  not  alluded  to 
in  the  case,  and  indeed  is  of  no  consequence. 
In  equitj',  and  also  in  the  ecclesiastical  law, 
a  married  woman  was  permitted  to  charge 
her  separate  estate;  and  so  the  real  ques- 
tion in  the  case  was  whether  alimony  was 
separate  propertv  such  as  could  be  charged. 
Re  Robinson  (1884)  L.  R.  27  Ch.  Div.  160. 
In  this  case,  it  appeared  that  the  divorce 
court  had  made  a  decree  for  a  judicial  sep- 
aration between  the  parties,  and  had  or- 
dered the  husband  to  pay  permanent  ali- 
mony to  the  wife  in  monthly  payments. 
Afterwards  the  husband  was  declared  a 
lunatic,  and  in  the  lunacy  matter  an  order 
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was  made  for  the  payment  out  of  his  estate' 
of  an  annuity  to  the  wife,  until  further  or- 
der, equivalent  to  the  alimony  theretofore 
decreed  by  the  divorce  court.  After  the 
making  of  this  order,  the  wife  assigned  the 
annuity  to  a  third  party,  and  the  assignee 
applied  by  petition  to  have  the  annuity  paid 
to  him.  It  was  held  by  the  court  of  appeal 
that  the  petition  must  be  refused  on  the 
ground  that,  whether  the  annuity  was  con- 
sidered as  alimony  or  as  an  allowance  made 
to  the  wife  by  the  court  in  lunacy,  it  was  in 
either  case  not  assignable.  In  the  reason- 
ing of  the  lords  justices,  the  decision  was 
based  on  the  ground  that  the  annual  recur- 
ring tiaymcnts,  whether  considered  strictly 
as  aliniouy  or  not,  were  for  the  personal 
benefit  of  the  wife,  and  were  in  their  nature 
inalienable;  that  such  future  payments 
were  not  in  the  nature  of  property,  but  were 
payments  made  to  the  wiife  for  her  mainte- 
nance, of  which  she  could  not  deprive  her- 
self by  anticipation.  Harrison  v.  Harrison 
(1888)  L.  R.  13  Prob.  Div.  180.  In  thi* 
case  a  decree  for  dissolution  of  marriage 
had  been  made  on  the  wife's  petition,  with 
an  order  requiring  her  husband  to  secure  to 
her  an  annuity  for  life.  It  was  held  in  the 
court  of  appeals  that  such  an  annuity,  un- 
der the  terms  of  the  statute,  differed  from 
alimony  in  that  it  was  not  capable  of  being 
withdrawn.  The  annuity  was  therefore 
held  to  be  property  such  as  might  be  sub- 
jected to  a  cnarge  for  the  benefit  of  the  solic- 
itors who  had  recovered  it,  but  the  court 
of  appeal  refused,  in  the  exercise  of  its  dis- 
cretion, to  make  the  order  under  the  circum- 
stancos  of  the  case.  In  Wat  kins  v.  Wat- 
kins  [1896]  P.  222,  it  was  held  by  the  court 
of  appeal  that  sums  of  money  ordered  to  be 
paid  by  the  husband  for  the  maintenance  of 
his  divorced  wife,  afier  a  divorce  a  vin<iulo, 
under  authority  of  a  statute  which  per- 
mitted the  court  to  reduce  the  allowance 
fixed  or  discharge  the  order  for  maintenance, 
but  not  to  increase  the  allowance,  were  so 
far  analogous  to  the  alimony  of  the  ecclesi- 
astical law  that  they  should  be  treated  as  a 
purely  personal  allowance,  which  could  nei- 
ther be  alienated,  nor  released  so  long  as  the 
order  subsists.  In  the  judgments  delivered 
by  the  lords  justices,  no  doubt  was  enter- 
tained that  permanent  alimony,  which  is 
under  the  control  of  the  court  and  can  be 
either  increased,  decreased,  or  suspended  at 
the  discretion  of  the  court,  is  in  its  essence 
inalienable.  In  Linton  v.  Linton  (1885)  L. 
R.  lo  Q.  B.  Div.  239,  54  L.  J.  Q.  B.  N.  S. 
529,  33  Week.  Rep.  714,  2  Morrell,  Bankr. 
Cas.  179,  49  J.  P.  597,  it  was  neld  in^he 
court  of  appeal  that  future  payments  of  ali- 
mony were  not  capable  of  being  valued,  And 
were  not  a  "debt  or  liability"  within  the 
meaning  of  the  bankruptcy  act,  and  so  could 
not  be  proved  in  the  bankruptcy  of  the  hus- 
band: and  that,  notwithstanding  his  bank- 
ruptcy, he  was  still  liable  to  pay  the  ali- 
mony. Re  Hawkins  [1894]  1  Q.  B.  25,  10 
Reports,  29,  69  L.  T.  N.  S.  769,  42  Week. 
Rep.  202,  1  Manson,  Bankr.  Cas.  6,  it  was 
iield  by  the  Queen's  bench  division  that  ar- 
rwirs   of   alimony  which   accrued   after  the 
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date  of  a  receiving  order  in  bankruptcy, 
and  before  proof,  were  not  provable  in  bank- 
ruptcy; and  it  was  said  by  Vaughan  Will- 
iams, J.,  that  such  arrears  would  not  be 
provable  whether  they  accrued  before  or 
after  the  date  oi  the  receiving  order.  In 
Kerr  v,  Ktrr  [1897]  2  Q.  B.  439,  66  L.  J. 
Q.  B.  N.  S.  838,  77  L.  T.  N.  S.  29,  46  Week. 
Rep.  46,  4  Manson,  Bankr.  Cas.  207,  it  was 
held  that  arrears  of  alimony  which  accrue 
before  the  making  of  a  receiving  order  in 
bankruptcy  against  the  husband  are  not 
provable  by  the  wife  in  bankruptcy.  In 
this  case  Vaughan  Williams,  J.,  said:  "The 
practice  of  the  divorce  division  so  much 
treats  the  sums  periodically  payable  under 
its  order  as  a  fund  for  maintenance,  and 
not  as  property,  and  so  much  keeps  its  hand 
on  the  obligation  to  make  these  periodical 
payments  for  maintenance,  that  it  is  a 
searching  rule  that  the  court  will  not,  in 
tlie  absence  of  special  circumstances,  make 
an  order  enforcing  more  than  one  year's 
arrears." 

Not  only  does  it  follow,  from  the  very  na- 
ture of  alimony,  that  it  cannot  be  subjected 
in  advance  to  a  charge  in  favor,  of  the  solic- 
itor through  whose  services  it  is  awarded, 
but  a  like  result  follows  from  the  plainest 
principles  of  public  policy.  According  to 
the  familiar  practice  of  the  court  of  chan- 
cery, the  taxed  costs  and  reasonable  counsel 
fees  of  the  wife  are  awarded  against  her 
husband.  Westcott  v.  Hinckley,  66  N.  J.  L. 
343,  29  Atl.  154,  is  an  authority  to  the  ef- 
fect that  there  exists  no  legal  liability  upon 
the  husband  to  pay  such  costs  and  counsel 
fees,  and  that  they  rest  exclusively  in  the 
discretion  of  the  chancellor.  Applications 
for  such  allowances,  as  well  as  for  alimony, 
j)eculiarly  call  for  good  faith  and  candor 
on  the  part  of  the  applicant.  It  is  a  fraud 
on  the  court,  and  also  upon  the  husband, 
for  such  an  application  to  be  based  upon  the 
supposed  necessities  of  the  wife  when  in 
truth  she  has  bartered  away  in  advance  a 
share  of  that  which  she  is  to  receive.  The 
present  case  furnishes  a  forcible  illustration 
of  the  consequences  that  would  flow  from 
countenancing  bargains,  made  between  the 
wife  and  her  solicitor,  with  the  design  of 
appealing  to  the  discretion  of  the  chancel- 
lor for  an  allowance  under  the  name  of  ali- 
mony, when,  in  truth,  perhaps  one  third  or 
one  half  of  the  entire  amount  (as  in  this 
case)  is  to  be  appropriated,  not  to  the  deeds 
of  the  wife,  but  to  the  use  of  the  solicitor. 
'Vht  chancellor  here  allowed  a  large  sum  for 
alimony  accrued  between  the  date  of  the  ap- 
plication and  the  final  adjudication ;  he  also 
allowed  the  usual  taxed  costs  and  a  counsel 
fee  of  $1,000.  Can  it  be  supposed  that  he 
would  have  allowed  this  counsel  fee  had  he 
known  that  one  third,  at  least,  of  the  ac- 
crued alimony  was  to  be  diverted  to  the  pay- 
ment of  "legal  expenses?"  Or,  rather, 
would  he  not  have  "taken  order"  (to  use 
the  words  of  the  statute)  so  as  to  insure 
that  the  alimony  allowed  should  be  devoted 
strictly  to  tJie  purpose  for  which  it  was 
intended  ? 

A  case  quite  in  point  with  the  one  now 
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before  us  was  that  of  Jordan  v.  Westerman 
(1886)  62  Mich.  170,  28  N.  W.  826.  There 
a  contract  made  between  solicitors  and 
client  at  the  time  the  former  were  employed, 
whereby  the  client  agreed  that  the  solici- 
tors should  have  one  half  of  whatever  tem- 
porary or  permanent  alimony  the  court 
should  require  the  defendant  to  pay,  was 
held  void.  This  decision  is  particularly 
apt  as  authority,  because  the  statute  law 
of  Michigan  respecting  allowance  of.  ali- 
mony pendente  lite,  and  of  permanent  ali- 
mony as  incidental  to  divorce,  does  not  dif- 
fer in  any  feature  essential  to  the  present 
inquiry  from  the  law  and  practice  govern- 
ing alimony  in  this  state.  The  contract 
was  objected  to  on  three  grounds,  viz.: 
(a)  That  the  plaintiff  as  a  married  woman 
was  incapable  of  making  a  contract;  (b) 
that  the  subject-matter  was  not  capable  of 
being  assigned;  (c)  that  the  contract  was 
void  as  against  public  policy.  The  court 
passed  by  the  first  of  these  without  argu- 
ment, and  sustained  both  the  other  grounds 
of  objection.  The  reasoning  of  the  opinion 
is  very  able  and  instructive. 

As  we  have  reached  the"  conclusion  that 
Mr.  Weatervelt  is  not  entitled  to  impose  a 
lieu  upon  the  fund  in  question  for  the 
amount  of  his  claim,  it  becomes  unnecessary 
to  consider  those  allegations  of  Mrs.  Lynde's 
I  petition  which  relate  to  the  power  of  attor- 
I  ney.  For,  whether  he  accjuired  possession 
I  of  the  fund  fairly  or  not,  in  either  case  he 
is  not  entitled  to  retain  possession  of  it  for 
the  purpose  of  enforcing  his  claim.  It  is 
not  doubted  that  he  has  rendered  services 
of  much  value  to  Mrs.  Lynde.  For  these 
he  should  be  paid  a  reasonable  sum.  He 
claims  to  have  paid  $4,900  to  Mr.  Bruce  and 
Messrs.  Gayley  &  Fleming,  the  counsel  who 
were  concerned  in  the  litigation.  It  should 
be  statc<l  tliat  the  case  shows  no  ground  for 
any  criticism  upon  these  gentlemen,  and 
none  is  intimated ;  but,  so  far  as  appears, 
the  amount  of  their  fees  was  fixed  without 
the  approval  of  Mrs.  Lynde  being  either 
given  or  asked.  Moreover,  she  denies  hav- 
ing authorized  their  employment  at  her  ex- 
pense. Supposing  Westervelt  has  paid 
them  the  $4,900,  as  he  claims,  it  remains  to 
be  determined,  as  between  him  and  Mrs. 
Lynde,  whether  these  fees  are  chargeable 
against  her;  and,  if  so,  whether  they  are 
reasonable.  Any  sum  she  is  chargeable 
with  on  that  account  should  be  taken  into 
consideration  in  fixing  the  amount  to  be  al- 
lowed to  Westervelt  for  his  services.  In 
his  aflidavit,  he  claims  to  have  paid  a  large 
sum  of  money,  out  of  the  fund  in  question,. 
to  Mr.  ball,  the  New  York  lawyer  who  in- 
troduced him  to  Mrs.  Lynde.  This  pay- 
ment, if  made,  api)ears  to  have  been  en- 
tirely without  warrant,  and  is  not  to  be 
credited  to  Mr.  Westervelt  as  a  disburse- 
|ment.  The  bill  of  $2,513.21  will  of  course 
be  the  subject  of  inquiry.  It  was  said  upon 
the  argument  that  Mrs.  Lynde  had,  with 
Westervelt's  consent,  drawn  the  money 
upon  the  check  for  $16,086.79-  after  erasing 
the  words  "in   full,"  etc.     If  this  is  true. 
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that  amount  will  of  course  be  credited  to 
him. 

The  order  appealed  from  should  be  re- 
versed, and  a  new  order  made,  requiring  the 
respondent,  James  Westervelt,  to  pay  forth- 
with into  the  hands  of  the  clerk  in  chan- 
•eery,  or  to  such  other  custodian  as  the  court 
of  chancery  may  designate,  the  entire  sum 
of  $38,500,  above  referred  to,  after  deduct- 
ing the  amount  of  counsel  fees  actually  paid 
by  him  to  Mr.  Bruce  and  to  Messrs.  Gay  ley 
A  Fleming  (not  exceeding  in  the  aggregate 
$4,000),  and  deducting  an  amount  not  ex- 
ceeding $2,513.21  for  other  disbursements 
and  taxed  costs  paid  by  Westervelt  from  the 
fund  of  $38,500,  or  cliargeable  thereon,  and 
after  deducting,  also,  the  amount  of  the 
-$16,080.79  check  sent  by  him  to  Mrs.  Lynde 
if  it  appear  that  she  has  collected  the  money 
tlicreon.  Upon  the  payment  being  made 
into  court,  the  court  of  chancery  should 
then  proceed  in  a  summary  way  to  ascer- 
tain and  determine  what  is  reasonable  com- 
pensation for  Mr.  Westervelt's  professional 
s<>rvic»>s  rendered  in  Mrs.  Lynde's  behalf  in 
the  litigation  alwve  referred  to;  and  also 
to  inqiiire  into  'tTie  reasonableness  of  the 
tees  paid  to  Mr.  Bruce  and  Messrs.  Gayley 
•&  Flomina:,  and  M'hether  these  are  properly 
•chargeable  to  Mrs.  Lynde;  and  also  to  in- 
tjuire  into  the  bill  of  $2,513.21.  From  any 
amount  found  due  to  Mr.  Westervelt,  there 
should  be  deducted  the  costs  of  the  proceed- 
ings including  the  costs  of  this  appeal,  and 
also  such  part,  if  any,  of  the  $4,900  and  $2,- 
.>13.21  as  the  court  may  find  to  be  properly 
•chargeable  against  his  compensation,  or  not 
properly  chargeable  to  Mrs.  L^-nde;  the  bal- 
ance, if  any,  of  his  compensation,  to  be  paid 
to  him,  and  the  residue  of  the  fund  to  go  to 
Mrs.  Lynde.  If,  upon  taking  the  account, 
the  balance  appears  to  be  against  Mr.  Wast- 
crvelt,  he  should,  of  course,  be  required  to 
l>ay  it. 

Lrt  the  order  appealed  from  be  reversed, 
a  new  order  made  as  above  mentioned,  and 
the  cause  remitted  to  the  court  of  chancery 
to  be  there  proceeded  with  in  accordance 
with  the  views  above  expressed. 


Ida  E.  SMITH 

V. 

Charh^s  W.  COMPTON,  Plff.  in  Err. 
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*1.  Nothlnur  M'lll  excniie  the  defendant 
for  the  breach  of  promise  of  mar- 
rfaiare,  except  such  a  disease  or  complica- 
tion of  dlsenses  as  renders  the  making  of 
the  marriage  contract,  and  the  consumma- 
tion of  the  marriage  by  marital  Intercourse, 
impoasible. 

*Headnote8  by  Van  Syckbl,  J. 

Note. — For  disease  as  defense  to  action  for 
breach  of  promise  to  marrj'.  see  also  i^Iiackel- 
ford  v.  Flamilton  (Ky.)  15  L.  R.  A.  531,  and 
note;  also  Sanders  v.  Coieman  (Va.)  47  L. 
R.  A.  581,  and  Trammell  v.  Vaughan  (Mo.)  51 
I..  R.  A.  854. 
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2.  It    l0    competent.    In    an    action    for 
breach    of    promise    of    ntarriaKe*    to 

prove  the  pecuniary  circumstances  of  the  de- 
fendant, but  it  must  be  proved  by  evidence 
of  general  reputation.  It  Is  not  admissible 
to  prove  his  ownership  of  specific  property. 
The  defendant  may  rebut  this  evidence  by 
showing  that  the  general  reputation  Is  oth- 
erwise, or  by  showing  what  property  be  is 
really  possessed  of. 
R.  When  the  declaration  alles^s,  ««  m, 
ground  of  itpeclal  damage,  the  loan 
of  a  valvalile  riarht  of  dower  in  defend- 
ant's property,  evidence  of  defendant's  own- 
ership of  specific  property  may  be  offered  by 
the  plaintiff. 

(June  16,   1902.) 

EKROR  to  the  Supreme  Ck)urt  to  rericw 
a  judgment  in  favor  of  plaintiff  in  an 
action  bi-ought  to  recover  damages  for 
breach  of  a  marriage  contract.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Egbert  J.  Tamblyn  and  Rob- 
ert H.  MeCarter,  for  plaintiff  in  error: 

The  contract  of  marriage  involves  some- 
thing more  than  a  mere  agreement  to  live 
together. 

Carris  v.  Carris,  24  N.  J.  Eq.  516;  Gulick 
V.  Gulick,  41  N.  J.  L#.  13;  Crane  ▼.  Crane 
(N.  J.  Eq.)  49  AU.  734. 

If  the  ability  to  properly  exercise  the 
marital  right  be  an  implied  condition  of  the 
married  state,  why  should  not  the  innocent 
affliction  of  one  of  the  parties  with  such 
infirmities  as  render  the  exercise  of  that 
condition  harmful,  and  possibly  fatal,  re- 
lieve him  from  the  obligation  to  enter  into 
that  state? 

Sanders  v.  Coleman,  97  Va.  690,  47  L.  R. 
A.  581,  34  S.  E.  621;  Shackleford  v.  namil- 
ton,  93  Ky.  80,  15  L.  R.  A.  531,  19  S.  W.  5; 
Gardner  v.  Amett„  21  Ky.  L.  JRep.  1,  50  S. 
W.  840;  Trammell  v.  Vaughan,  158  Mo.  214, 
51  L.  R  A.  854,  59  S.  W.  79;  Vierling  v. 
Bitider,  113  Iowa,  337,  85  N.  W.  621;  Allen 
V.  Bakej,  86  N.  C.  91,  41  Am.  Rep.  444;  Pol- 
lock, Contr.  §  377 ;  4  Am.  &  Eng.  Enc.  Law, 
2d  cd.  p.  893. 

The  condition  of  the  defendant's  health, 
if  not  a  ground  of  defense,  was  certainly  a 
matter  for  consideration  in  mitigation  of 
damages. 

Ma  bin  v.  Webster,  129  Ind.  430,  28  N.  E. 
803;  Allen  v.  Baker,  86  N.  C.  91,  41  Am. 
Rep.  444 ;  Finlay  v.  Chimey,  L.  R  20  Q.  B. 
Div.  494;  Hprague  v.  Craig,  51  111.  288. 

Messrs.  Riker  Sc  Riker,  for  defendant 
in  error: 

In  an  action  for  breach  of  promise  it  is 
competent  to  show  the  mind  with  which  the 
contract  was  broken. 

Thorn  v.  Knapp,  42  N.  Y.  475,  1  Am.  Rep. 
561. 

Cruel,  indecent,  and  insulting  language 
and  behavior  on  the  part  of  the  defendant 
may  be  proved. 

4  Am.  &  Eng.  Enc.  Law,  p.  899 :  Datfis  ▼. 
Prifor  (Ind.  Tcit.)  58  S.  W.  660;  Osmun  v. 
Winters,  30  Or.  177,  46  Pac.  780;  3  Suther- 
land, Damages,  2d  ed.  987;  Kelley  v.  High- 
field,  15  Or.  277,  14  Pac.  744. 

The  juiy  had  a  right  to  consider  defend- 
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silt's  conveyance  of  his  property  cua  evidence 
ot  breach  of  the  contract;  certainly  as  evi- 
dence that  he  intended  to  break  it. 

Rime  v.  Rater,  108  Iowa,  61,  78  N.  W. 
835;  Sprague  v.  Craig,  51  111.  288;  Doug- 
las V.  Onuaman,  68  111.  170;  Clark  v.  Rodgea, 
65  Vt,  273,  26  Ati.  726;  Vierling  v.  Binder, 
113  Iowa,  337,  85  N.  W.  621. 

Evidence  of  the  value  of  this  property 
^vas  admissible. 

Vierling  v.  Binder,  113  Iowa,  337,  85  N. 
W.  621. 

If  it  had  been  intended  to  set  up,  in  bar 
of  the  action,  that,  subsequent  to  the  mak- 
ing of  the  contract,  the  defendant  had,  with- 
out fault  of  his  own,  contracted  an  illness 
of  such  a  character  that  marriage,  or  the 
marital  relation,  would  seriously  endanger 


denco  offered  by  tlie  ijlaintiff.  The  excep- 
tions will  be  considered  in  the  order  in  which 
they  have  been  presented  by  the  counsel  of 
the  defendant. 

The  defendant  pleaded  the  general  issue, 
and  gave  notice  in  writing  to  the  plaintiff, 
under  §  116  of  the  practice  act  (2  Gen. 
Stat.  p.  2552),  that  he  would  interpose  the 
following  defenses  under  his  plea  of  general 
issue:  **(1)  The  defendant  will  deny  the 
making  of  the  contract  mentioned  in  the 
declaration  filed  in  this  cause.  (2)  If  it 
shall  be  established  that  the  said  defendant 
made  the  contract  mentioned  in  the  declara- 
tion herein,  the  said  defendant  will  insist 
that  subsequently  thereto  said  defendant 
discovered  that  the  said  plaintiff  was  not  a 
proper  person  for  him  to  marry,  on  account 


his    life,   such  a  defense  should  have  been  i  of  her  character,  and  thereupon  said  defend- 
pleaded.  |  ant  rescinded  said  contract.     ( 3 )  If  it  shall 

Vierling  v.  Binder,  113  Iowa,  337,  85  N.  J  bo  established  that  said  defendant  made  the 
W,  621;  Mahin  v.  Webster,  129  Ind.  430,  28   contract  mentioned  in  the  declaration  here- 

N.  E.  863;  Miller  v.  Halsey,  14  N.  J.  L.  48; 

Little  V.  Bolles,  12  N.  J.  L.  171;  Voorhees 
V.  Barr,  59  N.  J.  L.  123,  35  Atl.  651 ;  Edge 
V.  Griffin  (Tex.  Qv.  App.)  63  S.  W.  148. 

All  the  cases  where  the  defendant's  physi- 
cal condition  has  been  successfully  inter- 
posed as  a  defense  to  the  failure  to  perform 
the  marriage  contract,  with  one  exception, 
were  cases  either  of  insanity,  impotency,  or 
syphilitic  diseases. 

Shackleford  v.  Hamilton,  93  Ky.  80,  15  L. 
R.  A.  531,  19  S.  W.  5;  Gardner  v.  Amett, 
21  Ky.  L.  Rep.  1,  50  S.  W.  840;  Allen  v. 
Baker.  86  N.  C.  91,  41  Am.  Rep.  444;  Tram- 
mell  V.  VaugJian,  158  Mo.  214,  51  L.  R.  A. 
854,  59  S.  W.  79;  Kantzler  v.  Grant,  2  111. 
App.  236. 

The  one  exception  is  the  case  of  Sanders 
v.  Coleman,  97  Va.  690,  47  L.  R.  A.  581,  34 
S.  E.  621. 

The  continuance  of  health — ^that  is,  of 
such  a  state  of  health  that  makes  it  not  im- 
proper to  marry — is  not  an  implied  condi- 
tion of  the  contract. 

Ball  v.  WHght,  El.  Bl.  &  El.  746,  29  L. 
J.  Q.  B.  N.  S.  43. 

When  a  party  by  his  own  contract  cre- 
ates a  duty  or  charge  upon  himself,  he  is 
bound  to  make  it  good,  if  he  may,  notwith- 
standing any  accident  by  unavoidable  neces- 
sity, because  he  might  have  provided  against 
it  by  his  contract. 

Middlesex  Water  Co.  v.  Knappmann  Whit- 
ing Co.  64  N.  J.  L.  240,  49  L.  R.  A.  572,  45 
Atl.  692. 

The  defendant,  having  voluntarily  as- 
sumed the  obligation  of  the  contract  with 
the  plaintiff,  must  perform  it  or  pay  dam- 
ages. 

Ibid. 

Van  Syokel,  J.,  delivered  the  opinion  of 
the  court: 

The  writ  of  error  in  this  case  is  brought 
to  review  a  judgment  of  $7,500  recovered  by 
the  plaintiff  for  breach  of  a  contract  of  mar- 
riage. The  contract  was  not  denied.  The 
alleged  infirmity  in  the  proceedings  below 
is  &sed  upon  exceptions  to  the  charge  of 
the  trial  court,  and  to  the  admission  of  evi 
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in,  the  said  defendant  will  insist  that  subse- 
quently thereto  the  said  defendant  became 
physically  ill  and  infirm,  whereby  he  was 
rendered  incapable,  without  imminent  haz- 
ard to  his  life,  to  execute  or  consummate 
said  alleged  contract." 

1.  The  court  refused  the  defendant's  re- 
((uest  to  charge  the  jury  that  if  after  the 
making  of  the  promise  to  many  the  plain- 
tiff, but  before  the  day  named  for  Uie  con- 
summation of  the  marriage,  the  defendant, 
without  his  fault,  contracted  or  developed 
a  urinary  or  other  disease  which  kept  him 
under  the  treatment  of  a  physician,  and 
which  would  be  aggravated  by  sexual  inter- 
course, and  hazardous  to  his  health,  such 
malady  was  a  complete  defense  to  the  plain- 
tiff's action  for  breach  of  promise.  The 
charge  of  the  court  was  "that  nothing  will 
excuse  the  defendant  for  the  breach  of  his 
promise,  except  such  a  disease  or  complica- 
tion of  diseases  as  renders  the  making  of 
the  marriage  contract,  and  the  consumma- 
tion of  the  marriage  by  marital  intercourse, 
impossible.  For  instance,  a  man  may  upon 
the  day  fixed  for  his  wedding  be  stretched 
upon  his  bed  in  the  delirium  of  fever.  Un- 
der such  circumstances  it  will  be  no  breach 
of  his  contract  if  he  failed  to  perform  it  on 
that  day.  So  he  might,  conceivably,  with- 
out fault  on  his  part,  be  in  such  a  physical 
state  that,  while  able  to  go  through  a  mar- 
riage ceremony,  it  might  be  impossible  for 
him  to  consummate  the  marriage  by  marital 
intercourse.  Where  such  an  impossibility 
exists,  there  would  be  a  good  defense  to  all 
action  for  failure  to  perform  upon  the  day 
fixed;  and  if  the  impossibility  of  going 
through  the  marriage  ceremony  became  per- 
manent, as  in  a  case  of  incurable  insanity, 
or  the  impossibility  of  consummating  the 
marriage  became  permanent,  as  in  a  case  of 
incurable  impotency,  there  would  be  a  valid 
defense  to  any  action  whatever  for  breach 
of  promise.  Such  an  impossibility  is  not 
allied  or  proved  in  this  case.  The  extent 
to  which  the  evidence  for  the  defense  goes 
is  that  the  consummation  of  the  marriage 
would  be  attended  with  imminent  hazard  to 
the  defendant's  life.  However  unfortunate 
31 
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that  may  be  for  the  defoidant,  assuming  it 
to  be  true,  it  is  no  defense  to  this  action. 
The  defendant  has  made  the  contract.  He 
hajs  failed  to  perform  it.  He  must  pay  the 
damages  for  that  failure.  Contracts  the 
performance  of  which  involves  imminent 
nazard  to  life  are  not  infrequent.  No  one 
would  think  of  excusing  a  locomotive  engi- 
neer or  the  captain  of  a  ship  from  the  per- 
formance of  his  duty  because  of  an  unex- 
pected danger  to  his  life  in  the  perform- 
ance." 

It  is  undeniably  the  general  rule  that  if 
a  party  enter  into  an  absolute  contract, 
without  any  qualification  or  exception,  he 
must  abide  by  the  contract^  and  either  do 
the  act  or  pay  the  damages.  Roaenbaum  v. 
United  States  Credit  System  Co.  64  N.  J. 
L.  34,  44  Atl.  966.  In  Public  Schools  v. 
Bennett,  27  N.  J.  L.  513,  72  Am.  Dec.  373, 
Mr.  Justice  Whelpley  savs:  "No  matter 
how  harsh  and  apparently  unjust  in  its 
operation  the  rule  may  occasionally  be,  it 
cannot  be  denied  that  it  hoA  its  foundation 
in  good  sense  and  inflexible  honesty.  He 
that  agrees  to  do  an  act  should  do  it,  unless 
absolutely  impossible.  He  should  provide 
against  contingencies  in  his  contract." 
This  question  is  elaborately  discussed  in  the 
opinion  of  Mr.  Justice  Depue  in  the  recent 
case  in  this  court  of  Middlesew  Water  Co.  v. 
Knappmann  Whiting  Co.  64  N.  J.  L.  240, 
49  L.  R.  A.  572,  45  Atl.  692,  and  the  general 
rule  is  declared  to  be,  in  accordance  with 
the  cases  of  Paradine  v.  Jane,  Aleyn,  26,  and 
Publio  Schools  v.  Bennett y  27  N.  J.  L.  513, 
72  Am.  Dec.  373,  "that,  where  the  contract 
is  express  .  .  .  to  do  a  thing  not  un- 
lawful, the  contractor  must  perform  it,  and 
if,  by  some  unforeseen  accident,  the  per- 
formance is  prevented,  he  must  pay  damages 
for  not  doing  it.  No  distinction  is  made 
between  accidents  that  could  be  foreseen 
when  the  contract  was  entered  into,  and 
those  that  could  not  have  been  foreseen." 
This  firmly  settled  rule  must  be  applied  to 
contracts  of  marriage,  unless  it  can  be 
shown  that  such  engagements  are  exceptions 
to  the  general  rule.  This  question  has  been 
the  subject  of  much  discussion  in  the  courts 
of  diflferent  jurisdictions,  which  has  re- 
sulted in  great  diversity  of  opinion.  In 
Shackleford  v.  Hamilton,  93  Ky.  80,  15  L. 
R.  A.  531,  19  S.  W.  5,  and  in  Allen  v.  Baker, 
86  N.  C.  91,  41  Am.  Rep.  444,  the  defendant 
successfully  set  up  in  bar  of  an  action  for 
breach  of  promise  to  marry  that  he  was  af- 
flicted with  a  venereal  disease  which  ren- 
dered him  unfit  for  the  married  state,  with- 
out disclaiming  any  fault  on  his  own  part. 
To  these  cases  I  am  unwilling  to  give  my 
assent,  as  I  conceive  that  such  a  defense  is 
excluded  by  the  well-settled  rule  that  no 
one  can  claim  to  be  absolved  from  the  per- 
formance of  his  obligation  by  reason  of  his 
own  immoral  conduct  or  his  own  turpitude, 
where  the  other  party  has  not  participated 
in  it.  Where  both  parties  are  in  complicity 
in  an  illegal  act  or  an  act  of  turpitude,  the 
court  will  not  listen  to  a  controversy  be- 
tween them  founded  upon  it,  but  will  leave 
them  in  the  position  in  which  tliey  have 
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placed  themselves.  Where  a  party  offers  to 
set  up  in  his  own  defense  his  own  immoral 
conduct,  the  court  will  not  permit  it.  In 
my  judgment,  it  would  be  more  in  accord- 
ance with  correct  legal  principle  to  hold 
that  the  plaintiff  would  be  entitled  to  re- 
fuse to  marry  him,  and  treat  his  condition 
as  a  breach  of  his  contract.  The  case^ 
which  hold  that  the  defendant's  physical 
condition  in  cases  of  insanity  or  incurable 
impotency  can  be  successfully  interposed  as 
a  bar  have  no  relation  to  this  controversy. 
No  such  condition  was  in  evidence,  and,  if  it 
had  been,  the  charge  of  the  court  recognised 
it  as  a  good  defense.  The  case  of  Sanders 
V.  Coleman,  97  Va.  690,  47  L.  R.  A.  581,  34 
S.  E.  621,  is  more  liberal  to  the  defendant, 
and  lays  down  the  rule  that  where  the  de- 
fendant, after  the  promise,  contracts  or  de- 
velops a  disease,  without  fault  on  his  part, 
which  renders  it  unsafe  and  dangerous  to 
his  health  or  life  to  perform  his  contract,  it 
will  constitute  a  defense  to  an  action  against 
him.  On  the  contrary,  Hall  v.  Wright,  El. 
Bl.  &  El.  746,  maintains  that  such  physical 
defects  cannot  be  set  up  in  bar  to  the  ac- 
tion. 

In  the  case  under  consideration  the  decla- 
ration alleges  that  the  promise  made  was  to 
marry  on  the  15th  day  of  June,  1900,  and 
both  tlie  plaintiff  and  defendant  admit  that 
such  was  the  promise.  It  was  incumbent 
on  the  plaintiff  to  prove,  not  only  the  prom- 
ise, but  also  the  breach,  to  support  the  ac- 
tion. The  promise  being  admitted,  and  the 
refusal  to  perform  at  the  stipulated  time 
being  also  admitted,  the  plaintiff  clearly  es- 
tablished her  ri^ht  of  action.  In  the  case* 
of  Hall  V.  Wrtght,  the  promise  counted 
upon  being  to  marry  within  a  reasonable 
time,  it  might  with  some  plausibility  be 
argued  that  the  defendant's  physical  condi- 
tion might  be  considered  in  determining 
whether  a  reasonable  time  had  elapsed,  and, 
if  it  liad  not,  there  would  be  no  breach 
proved,  and  the  right  of  action  would  not 
exist.  Some  of  the  judges  commented  upon 
that  feature  of  the  case,  which  is  not  pres- 
ent here. 

The  plea  and  notice  set  up  an  absolute 
bar  to  the  action.  The  notice,  to  which,  by 
the  express  provision  of  the  statute,  the  de- 
fendant is  confined,  does  not  set  up  that  the 
defendant  recognized  the  continued  exist- 
ence of  tlie  contract,  binding  him  to  perform 
when  his  disability  was  removed,  and  that 
he  was  ready  to  do  so ;  and  therefore  the 
right  to  postpone,  as  a  substantive  defense 
and  bar  to  the  action,  cajinot  be  considered. 
Tlie  requests  to  charge  in  that  respect  were 
aside  from  the  issue  made  by  the  pleadings, 
and  were  properly  refused. 

Whether  the  defendant  was  entitled  to 
have  the  damages  mitigated  upon  that  evi- 
dence which  was  admitted  oy  the  trial  court 
is  a  different  question.  The  contract  was 
entered  into,  and  there  was  a  breach  of  it; 
and  the  only  question  is  whether,  as  the 
court  below  charged,  the  plaintiff  was  enti- 
tled to  some  damages.  This  is  not  a  duly 
or  a  charge  created  by  law,  which  the  party 
is  disabled  to  perform  without  any  fault  on 
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his  own  part,  but  a  contract  entered  into  by , 
himself,  in  which  he  might  have  provided  ' 
against  the  contingency  which  he  alleges  has 
occurred.  The  contract  is  an  unconditional  | 
one,  into  which  the  defendant  cannot  read 
a  condition  which  will  defeat  it.  I  agree 
with  the  declaration  of  the  majority  of  the 
judges  in  Hall  v.  Wright  that  it  is  not 
enough  to  show  in  answer  to  an  action  upon 
the  contract,  after  breach,  that  its  perform- 
ance is  inconvenient  or  may  be  dangerous. 
Impossibility  to  perform  will  alone  consti- 
tute an  absolute  bar.  Ill  health  is  the  de- 
fendant's misfortune,  not  to  be  visited,  be- 
yond what  is  inevitable,  upon  the  plaintiff. 
If  the  plaintiff  was  willing,  in  view  of  his 
social  position,  or  that  which  she  might  ac- 
quire by  reason  of  his  wealth,  to  marry  him, 
and  await  his  restoration  to  health,  she  had  j 
the  riffht  to  insist  upon  the  benefit  of  the 
unconditional  contract.  If  he  was  appre- 1 
hensive  of  danger  to  his  health  or  life,  he 
could  break  the  engagement,  but  was  sub- 1 
ject  to  such  damages  as  a  jury  would  award 
against  him  for  the  breach.  That  would,  in 
effect,  be  a  substituted  performance  in  dis- 
charge of  the  obligation  incurred.  This  is 
in  consonance  with  the  well-established  rule 
which  governs  contracts,  and,  unless  it  is 
adhered  Xjo,  the  loss  falls  upon  the  party  to 
whom  no  fault  can  be  imputed.  In  this  re- 
spect there  was  no  error  in  the  charge  of  the 
trial  court. 

Several  requests  were  made  to  charge  in 
respect  to  the  mitigation  of  damages,  but 
the  only  ones  in  respect  to  which  error  is 
assigned  for  the  refusal  to  charge  are  as 
follows :  "  n )  That  the  court  refused  to  ' 
charge  the  jury:  *If  the  jury  believes  that 
the  defendant  postponed  the  wedding  be- ! 
cause  of  his  impaired  condition  of  health,  i 
then  no  damages  beyond  actual  compensa- 
tion can  be  recovered.*  (2)  That  the  court; 
refused  to  charge  the  jury  that,  'even  if  the 
jury  believe  that  the  postponement  or  delay 
or  refusal  of  the  defendant  to  marry  the 
plaintiff  waJs  due  to  the  fact  that  the  de- 
fendant felt  that  his  obligation  to  his  sis- 
ters was  such  as  to  make  the  marriage  im- 
proper, the  same  should  be  considered  in 
mitigation  of  damages.'"  It  would  mani- 
festly have  been  error  to  charge  the  latter 
request.  The  rights  of  the  plaintiff  under 
the  contract  could  not  be  defeated  or  im- 
paired by  any  obligation  the  defendant, 
without  any  intervention  on  the  part  of  the 
plaintiff,  had  assumed  toward  others. 

Upon  the  question  of  mitigation  the  court 
charged  the  jury  as  follows:  "While  the 
defendant,  therefore,  must  pay  some  dam- 
ages for  the  admitted  breach  of  contract,  the 
amount  which  he  ought  to  pay  depends  very 
much  upon  the  circumstances  of  the  case; 
and  the  testimony  as  to  his  physical  condi- 
tion ought  to  be  carefully  considered.  He 
says  his  condition  was  such  in  June,  1900, 
that  marriage  at  that  time  would  have  been 
hazardous  to  his  life,  and  that  all  he  asked 
of  the  plaintiff  was  a  postponement  of  the 
marriage  until  his  health  would  permit  him 
to  marry  with  safety;  and  he  says  that  he 
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regarded  the  engagement  as  subsisting  up 
to  the  time  this  suit  was  brought.  If  the 
evidence  convinces  you  that  that  is  the  situ- 
ation; if  you  believe  that  the  defendant 
merely  sought  a  postponement  in  good  faith 
until  a  more  convenient  season,  and  that  a 
reasonable  woman  would  have  consented  to 
such  postponement;  and  especially  if  you 
believe  that  when  this  suit  was  brought,  in 
September  last,  the  defendant  still  regarded 
the  engagement  as  subsisting,  and  was  still 
ready  and  willing  to  marry  the  plaintiff  at 
a  suitable  time, — then  the  damages  you 
award  the  plaintiff  for  the  technical  breach 
of  contract  ought  to  be  very  small;  perhaps 
even  nominal  only."  The  defendant  surdy 
haj9  no  right  to  complain  that  this  charge 
was  not  sufficiently  favorable  to  him. 

2.  Before  the  opening  by  the  plaintiff  of 
her  case  to  the  court  and  IJie  jury,  the  spec- 
ifications of  defense  had  not  been  filed.  Be- 
fore the  trial  the  counsel  of  plaintiff  was  in- 
formed by  the  defendant's  counsel  that  the 
second  specification  of  defense — ^that  the 
plaintiff  was  not  a  proper  person  for  him 
to  marry,  on  account  of  her  character — ^was 
not,  and  would  not  be,  relied  on.  After  this 
notice  the  plaintiff's  counsel  put  the  speci- 
fications of  defense  upon  file  in  the  clerk's 
office,  and  was  permitted,  under  exception  by 
defendant,  to  offer  them  in  evidence  on  the 
trial  in  aggravation  of  damages.  This  evi- 
dence was  properly  admitted.  It  had  a  tend- 
ency to  humiliate  the  plaintiff  in  the  esti- 
mation of  her  counsel,  to  whom  the  specifica- 
tions were  delivered,  and  made  it  necessary 
for  her,  in  preparing  for  trial,  to  inform 
witnesses  on  her  own  behalf  that  her  char- 
acter would  be  attacked.  The  trial  judge 
properly  limited  the  effect  of  those  specifica- 
tions by  charging  the  jury  "that  the  speci- 
fications were  not  part  of  the  record  in  the 
case,  and  need  not  be  filed  with  the  clerk. 
But  notwithstanding  that  fact  you  would 
have  the  right  to  award  increased  damages 
by  reason  of  this  proposed  attack  upon  the 
pLiintiff's  character,  which  had  been  aban- 
doned. .  .  .  While  you  have  the  right 
to  award  such  additional  damages,  before 
you  do  so  you  should  consider  how  the  plain- 
tiff herself,  or  her  counsel,  has  treated  this 
paper.  Ordinarily  it  would  be  seen  only  by 
the  plaintiff  or  her  counsel.  No  further 
publicity  need  be  given  to  it,  except  so  far 
as  the  proposed  defense  may  have  made  it 
necessary  for  the  plaintiff  to  call  witnesses 
to  prove  her  good  character.  In  this  case 
Uie  plaintiff  herself,  through  her  counsel,  as 
iias  been  admitted,  has  chosen  to  file  this 
paper  with  the  clerk,  as  one  of  the  papers 
in  the  cause,  upon  the  very  day  this  trial 
began,  and  after  notice  that  no  attempt 
would  be  made  to  follow  up  the  charge  by 
evidence.  It  will  be  for  you  to  say,  under 
tlicfec  circumstances,  whether  the  plaintiff 
has  felt  that  sense  of  outrage  which  a 
woman  naturally  feels,  and  for  which  she 
ought  to  be  compensated,  or  whether  she  has 
sought  to  magnify  her  own  damage.  That 
question  I  leave  entirely  to  you." 
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3.  It  is  not  denied  that  proof  of  the  de- 
fendant's ^vealth  and  circumstances  is  com- 
petent in  actions  for  breach  of  promise  of 
marriage,  but  it  is  denied  that  it  is  admis- 
sible to  prove  it  otlierwise  than  by  general 
reputation.  The  defendant  alleges  for  legal 
error  in  the  trial  that  evidence  was  admit- 
ted to  show  that  the  defendant  owned  certain 
pieces  of  real  estate.  Clark  v.  Hodges,  65 
Vt.  273,  26  Atl.  726,  and  Rime  v.  Rater,  108 
Iowa,  61,  78  N.  W.  835,  supported  the  ad- 
mission of  proof  of  the  ownership  of  specific 
property.  But  the  weight  of  the  authority 
is  otherwise.  Kerfoot  v.  Marsden,  2  Fost. 
&F.  160;  Kniffen  v.  McConnell,  30  N.  Y. 
285;  Stratton  v.  Dole,  45  Neb.  472,  63  N.  W. 
875;  Chellis  v.  Chapman,  125  N.  Y.  214,  11 
L.  R.  A.  784,  26  N.  E.  308.  In  the  case  last 
cited  the  court  said:  "Reputation  is  the 
common  knowledge  of  the  community,  and, 
if  it  is  exaggerated  or  incorrect,  the  defend- 
ant has  the  opportunity  to  correct  it,  and 
of  giving  the  exact  facts  upon  the  trial. 
The  admission  of  the  evidence  is  not  to  es- 
tablish an  ability  to  pay,  but  to  show  the 
social  standing  which  defendant's  means  did 
or  might  command."  It  is,  in  principle,  like 
those  cases  in  which  it  is  competent  to  at- 
tack character.  It  must  be  done  by  proof  of 
general  reputation,  and  cannot  be  done  by 
proving  particular  instances  of  misconduct, 
because  a  party  having  no  notice  of  such  an 
attack  could  Viot  be  prepared  to  meet  it.  In 
cases  where  character  may  be  assailed,  he 
must  be  prepared  to  support  his  general 
reputation  for  good  character.  The  court 
in  this  case  allowed  the  plaintiff  to  put  in 
evidence  the  value  of  specific  tracts  of  lands 
owned  by  the  defendant,  and  conveyed  by 
him  to  his  sisters  shortly  before  the  date  set 
for  the  marriage.  This  evidence  was  ad- 
missible to  show  bad  faith  on  the  part  of 
the  defendant, — that  he  intended  to  break 
his  contract, — and  to  contradict  the  truth- 
fulness of  his  specification  of  defense  that  his 
failure  to  comply  with  his  engagement  was 
in  consequence  of  his  physical  condition.  In 
the  absence  of  the  attempt  to  denude  himself 
of  his  property,  the  evidence  would  have 
been  inadmissible.  The  defendant  was 
asked  on  cross-examination  as  to  his  life  in- 
surance policies,  and  he  said,  ''I  have  no  life 
insurance  now,  excepting  what  you  call  'so- 
cieties.' "  No  amount  was  stated  by  him, 
and  the  question  and  answer,  if  incompetent, 
was  not  detrimental  to  the  defense.  The 
defendant  may  rebut  evidence  of  general  rep- 
utation as  to  his  pecuniary  circumstances 
by  showing  that  the  general  reputation  is 
otherwise,  only  showing  what  property  he 
is  really  possessed  of.  When  the  declara- 
tion alleges  as  a  ground  of  special  damage 
the  loss  of  a  valuable  right  of  dower  in  l£e 
defendant's  property,  evidence  of  the  defend- 
ant's ownership  of  specific  property  may  be 
given  by  the  plaintiff. 

There  was  no  legal  error  in  the  trial  be- 
low, and  judgment  should  therefore  he  af- 
firmed. 
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*1.  A  tiUBband  «.nd  ^vlfe  liavinff  tbelr 
matrlmoulal    donilcll    in    tbia    atate» 

and  the  domicil  of  the  wife  being  also  here. 
— Held,  that  the  court  of  chancery,  on  a  bill 
filed  by  the  wife,  had  Jurisdiction  to  enjoin 
the  husband  from  prosecuting  a  suit  for  di- 
vorce in  another  state,  the  Jurisdiction  of 
which  he  bad  invoked  on  a  false  and  fraudu- 
lent allegation  of  bis  residence  In  that  state. 

2.  On  Bucb  a  bill  filed  by  tbe  T«ife,  »n 
iu  J  unction  to  stay  the  prosecntion  of 
tbe  foreign  suit  was  served  on  the  husband 
personally  In  New  York,  before  be  had  been 
brought  into  court  by  appearance,  service  of 
subpoena,  or  publication  of  notice.  Held, 
that  be  was  bound  to  obey  the  injunction, 
and  was  punishable  for  disobedleuce. 

3.  A  court  of  canity  iihovld  not  com- 
mand a  defendant  to  do  what  be  plainly 
has  no  power  to  do. 

(Ganinon  and  Vroom,  J  J.,  dissent.) 

(June  16,  1902.) 

APPEAL  by  defendant  from  an  order  of 
the  Court  of  Chancery  in  plaintiff's  fa- 
vor committing  defendant  for  contempt  in 
violating  an  order  directing  him  to  procure 
the  annulment  of  a  decree  of  divorce.  Mod- 
!  ified. 

The  facts  are  stated  in  the  opinion. 

Mr,  Robert  Adratn  for  appellant. 

Mr.  Alan  H.  Strong,  for  respondent: 

The  court  of  chancery  had  jurisdiction  to 
issue  the  injunction. 

In  order  to  be  violated  with  impunity  the 
writ  must  be  absolutely  void,  not  merely  er- 
roneous. 

Cape  May  d  8.  L.  R.  Co.  v.  Johnson,  36 
N.  J.  Eq.  422;  Dodd  v.  Una,  40  N.  J.  Eq. 
672,  5  Atl.  155;  Forrest  v.  Price,  52  N.  J. 
Eq.  16,  29  Atl.  215,  Affirmed  in  53  N.  J. 
Eq.  693,  35  Atl.  1130;  2  High,  Inj.  §  1416. 

Jurisdiction  is  established  whenever  such 
a  presentation  is  made  as  requires  the  judge 
to  decide  whether  his  authority  exists  in  a 
particular  instance  of  a  class  within  his  gen- 
eral cognizance. 

Russell  V.  Work,  35  N.  J.  L.  316;  Grave  v. 
Van  Duyn,  44  N.  J.  L.  654,  42  Am.  Rep. 
648,  note;  Mangold  v.  Thorpe,  33  N.  J.  £. 

•Headnotes  by  Dixox,  J. 


NoTL. — As  to  injunction  to  restrain  prose- 
cution of  suit  in  foreign  Jurisdiction  generally, 
see  note  to  Thorndike  v.  Thorndlke  (III.)  21  L. 
R.  A.  71,  especially  case  as  to  restraining  di- 
vorce suit,  on  pnge  75. 

As  to  domicil  of  wife  for  purpose  of  divorce 
suit,  see,  in  this  series,  Loker  v.  Gerald 
(Mass.)  16  L.  R.  A.  497,  and  note;  Ellis's  Ap- 
peal (Minn.)  23  L.  R.  A.  287;  Miller  v.  Miller 
(Fla.)  24  L.  R.  A.  137;  Wood  v.  Wood.  (Ark.) 
28  L.  R.  A.  157:  McCreery  v.  Davis  (S.  C.)  28 
L.  R.  A.  655:  Clutton  v.  Glutton  (Mich.)  31 
L.  R.  A.  160;  Atherton  v.  Atherton  (N.  Y.)  40 
L.  R.  A.  291,  reversed  in  181  U.  S,  155,  46  L. 
ed.  794. 
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134;  Munday  v.  Vail,  34  N.  J.  L.  422;  Dodd 
V.  Una,  40  N.  J.  Eq.  672,  5  Atl.  155;  Seyfert 
V.  Edison,  47  N.  J.  L.  428,  1  Atl.  502. 

The  state  of  New  Jersey  was  the  undoubt- 
ed domicil  of  the  wife,  and  was  the  only 
matrimonial  domicil  of  the  pair,  so  that  the 
courts  of  this  state  could  proceed,  upon  con- 
structive or  extraterritorial  service,  to  ren- 
der a  decree  affecting  the  matrimonial  stat- 
us. 

Atherton  v.  Atherton,  181  U.  S.  155,  45 
li.  ed.  794,  21  Sup.  Ct.  Rep.  544. 

It  would  be  a  strange  result  if  the  court, 
having  power  thus  to  proceed  for  the  de- 
struction of  the  marriage  relation,  could  not 
in  like  manner  and  upon  like  service  exert 
its  ordinary  preventive  jurisdiction  for  the 
protection  of  such  relation  against  fraudu- 
lent attack. 

Streittcolf  v.  Streitwolf,  58  N.  J.  L.  563, 
41  Atl.  876,  43  Atl.  683;  Kempson  v.  Kemp- 
son,  58  N.  J.  Eq.  94,  43  Atl.  97;  Kittle  v. 
Kittle,  8  Daly,  72. 

It  is  a  settled  principle  of  equity  juris- 
prudence to  enjoin  suits  in  other  states, 
where  there  is  fraud,  oppression,  vexation, 
or  unconscientious  advantage,  and  most  es- 
pecially where  there  is  an  attempt  to  evade 
or  defeat  the  operation  of  the  laws  of  the 
state  where  both  parties  to  the  suit  reside. 

Miller  v.  Gittings,  85  Md.  601,  37  L.  R. 
A.  654,  37  Atl.  372;  Hazen  v.  Lyndonmlle 
Nat.  Bank,  70  Vt.  543,  41  Atl.  1046;  Story, 
Eq.  Jur.  §  899 ;  Bandage  v.  Studahaker  Bros. 
Mfg.  Co.  142  Ind.  148,  34  L.  R.  A.  363,  41 
N.  E.  380;  note  to  Eingartner  v.  Illinois 
Steel  Co.  (Wis.)  59  Am.  St.  Rep.  879;  Haw- 
kins V.  Ireland,  64  Minn.  339,  67  N.  W.  73. 

The  injunction  might  be  served  out  of  the 
state. 

Corey  v.  Voorhies,  2  N.  J.  Eq.  5;  Earing 
v.  Kauffman,  13^N.  J.  Eq.  397,  78  Am.  Dec. 
102;  Seyfert  v.  Edison,  47  N.  J.  L.  428,  1 
Atl.  502 ;  Cape  May  d  8.  L.  R.  Co.  v.  John- 
son, 35  N.  J.  Eq.  422. 

A  suit  for  divorce  is  a  proceeding  in  rem. 

2  Bishop,  Marr.  &,  Div.  §  24;  1  Nelson, 
Div.  &  Sep.  S  5;  2  Black,  Judgm.  §  925;  1 
Freeman,  Judgm.  4th  ed.  §  313;  Felt  v.  Felt, 
57  N.  J.  Eq.  101,  40  Atl.  436. 

Where  both  husband  and  wife  are  domi- 
ciled in  the  same  state,  the  courts  of  that 
state  have  exclusive  jurisdiction  of  the  mat- 
rimonial relation,  and  a  divorce  granted 
there  will  be  binding  everywhere. 

Dicey,  Confl.  L.  p.  270;  2  Black,  Judgm. 
§  926;  Le  Mesurier  v.  Le  Mesurier  [1895] 
A.  C.  517;  Hunt  v.  Hunt,  72  N.  Y.  220,  28 
Am.  Rep.  129;  People  v.  Baker,  76  N.  Y.  78, 
32  Am.  Rep.  274;  De  Meli  v.  De  Meli,  120 
N.  Y.  485,  24  N.  E.  996 ;  Rigney  v.  Rigriey, 
127  N.  Y.  408,  28  N.  E.  405 ;  Colvin  v.  Reed, 
55  Pa.  375;  Reel  v.  Elder,  62  Pa.  308,  1  Am. 
Rep.  414;  Cheely  v.  Clayton,  110  U.  S.  701, 
28  L.  ed.  298,  4  Sup.  Ct.  Rep.  328;  Burtis 
V.  Burtis,  161  Mass.  508,  37  N.  E.  740;  Deck 
V.  Deck,  2  Swabey  &  T.  90;  Atherto^i  v. 
Atherton,  181  U.  S.  155,  45  L.  ed.  794,  21 
Sup.  Ct  Rep.  544;  Wallace  v.  Wallace,  62 
N.  J.  Eq.  509,  50  Atl.  788. 
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Dixon,  J.,  delivered  the  opinion  of  the 
court: 

The  parties  to  this  suit  were  married  in 
1882,  and  thereafter  lived  in  this  state  as 
husband  and  wife  until  at  least  December, 
1898.  On  April  10,  1899,  the  wife,  still  re- 
siding in  New  Jersey,  presented  to  the  chan- 
cellor a  bill  of  complaint,  with  affidavits  an- 
nexed, in  which  she  alleged  that  on  March 
29,  1899,  her  husband  had  commenced  a  suit 
in  North  Dakota,  asking  a  divorce  from  her 
on  the  ground  of  cruelty;  that  in  his  peti- 
tion he  had  averred  his  residence  in  North 
Dakota  for  a  period  of  three  months;  that 
such  a  residence  was  necessary  to  induce 
the  court  in  North  Dakota  to  take  cogni- 
zance of  the  cause;  that  the  husband's  aver- 
ment of  residence  was  false  and  fraudulent; 
and  that  his  residence  was  still  in  New  Jer- 
sey. Tliereupon  she  prayed  an  injunction 
commanding  her  husband  to  desist  and  re- 
frain from  all  further  proceedings  in  the 
North  Dakota  action  until  the  further  order 
of  the  chancellor.  On  April  28,  1899,  an 
injunction  according  to  the  prayer  of  the 
bill  ^vas  issued,  and  on  May  31,  1899,  it  was 
served  on  the  husband  personally  in  the  city 
of  New  York.  Nevertheless  he  proceeded 
with  his  suit  in  North  Dakota,  and  on  Octo- 
ber 4,  1899,  procured  a  decree  of  divorce 
therein.  Subsequently  he  was  attached  in 
this  state  for  violating  the  injunction,  and 
an  order  was  made  by  the  chancellor  adjudg- 
ing him  to  be  in  contempt,  and  directing  that 
he  be  fined  $5  and  costs,  that  he  cause  the 
decree  of  divorce  to  be  set  aside,  and  that 
he  stand  committed  to  the  custody  of  the 
sherili*  of  Middlesex  county  until  he  shall 
have  done  so.  From  this  order  he  now  ap- 
peals. 

The  first  question  for  consideration  is 
whether  the  chancellor  had  jurisdiction  of 
the  cause,  in  such  sense  as  to  support  an  in- 
junction against  the  defendant,  who  had  not 
been  brought  into  court  by  the  service  of 
process  or  by  appearance,  and  who  was  not 
within  the.  state.  If  such  jurisdiction  did 
not  exist,  the  defendant  was  not  bound  to 
obey  the  injunction  {Dodd  v.  Una,  40  N.  J. 
Eq.  672,  5  Atl.  155)  ;  but,  if  it  did,  the  in- 
junction was  obligatory.  It  may  be  regard- 
ed as  settled  by  a  long  train  of  adjudica- 
tions, culminating  in  Atherton  v.  Atherton, 
181  U.  S.  155,  45  L.  ed.  794,  21  Sup.  Ct.  Rep. 
544,  that  the  state  wherein  are  the  matri- 
monial domicil  and  also  the  domicil  of  the 
complaining  spouse  has  the  right  to  confer 
upon  its  courts  jurisdiction  over  the  mat- 
rimonial status,  no  matter  where  the  other 
s]K)use  may  be.  In  such  circumstances  the 
matrimonial  status  is  deemed  to  have  a  si- 
tus within  the  state,  resembling  for  the  time 
being  the  situs  of  land,  and  the  proceeding 
respecting  that  status  is  quasi  in  rem.  This 
power  is  recognized  and  upheld  by  foreign 
states,  provided  the  state  exercising  it  has 
mjule  and  carried  out  reasonable  provision 
for  giving  to  the  defendant  notice  and  an 
opportunity  to  be  heard.  Felt  v.  Felt,  59 
N.  J.  Eq.  606,  47  L.  R.  A.  546,  45  Atl.  105, 
49  Atl.  1071.  This  authority  is  most  fre- 
quently exercised  in  actions  for  divorce,  but 
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the  principle  that  maintains  it  for  dissolv- 
ing the  marrio^  status  must  likewise  main- 
tain it  for  preserv'ing  that  status.  To  this 
effect  is  the  language  of  Judge  Cooley  in 
Const.  Lim.  p.  400,  where  he  says:  '*We 
conceive  the  true  rule  to  be  that  the  actual, 
bona  fide  residence  of  either  husband  or 
wife  [coupled  in  the  present  case  with  the 
matrimonial  domicil]  within  a  state  will 
give  to-  that  state  authority  ...  to 
pass  upon  any  questions  affecting  his  or  her 
continuance  in  the  marriage  relation." 
Equally  broad  are  the  expressions  of  Chan- 
cellor Zabriskie  in  Coddington  v.  Codding- 
ton,  20  N.  J.  Eq.  263,  and  of  Judge  Adams, 
speaking  for  this  court,  in  Hervey  v.  Her- 
vey,  56  "N.  J.  Eq.  424,  39  Atl.  762,  and  that 
are  fully  warranted  by  the  practice  of  the 
English  courts  touching  all  manner  of  mat- 
rimonial causes. 

Under  the  laws  of  New  Jersey,  jurisdic- 
tion over  questions  affecting  the  marriage 
relations  of  its  citizens  is  vested  in  the  court 
of  chancery.  That  such  jurisdiction  in- 
cludes the  right  to  annul  foreign  judgments 
fraudulently  obtained,  affecting  those  rela- 
tions, is  established  by  the  cases  of  Doughty 
V.  Doughty,  28  N.  J.  Eq.  581;  Magowan  v. 
Magowan,  bl  N.  J.  Eq.  322,  42  Atl.  330,  and 
Sireiturolf  v.  Streitwolf,  58  N.  J.  Eq.  563, 
41  Atl.  876,  43  AU.  683.  If  the  court  has 
power  to  annul  such  decrees  for  fraud,  it 
must  also,  on  a  general  principle  of  equity, 
be  able  to  enjoin  parties  from  attempting  to 
obtain  such  decrees  by  fraud.  But  it  is  ar- 
gued that  the  jurisdiction  of  the  court  is 
not  complete  until  certain  steps  have  been 
taken  to  give  the  defendant  notice  of  the  suit, 
bndoubtedly  this  is  true;  for  even  the  state's 
authority  is  dependent  upon  some  reasona- 
ble provision  being  made  to  that  end,  and 
the  state  has  mode  the  jurisdiction  of  the 
court  dependent  on  compliance  with  certain 
prescribed  regulations.  For  the  purpose  of 
pronouncing  a  decree  in  the  cause,  there 
must  }>e  appearance  by  the  defendant,  or 
process  served  upon  him  within  the  state, 
or  publication  of  notice  to  him.  Hervey  v. 
Hervey,  56  N.  J.  Eq.  424,  39  Atl.  762.  But 
for  the  purpose  of  giving  effect  to  a  prelim- 
inary injunction,  nothing  more  is  needed 
than  that  the  defendant  should  have  re- 
ceived due  notice  of  the  injunction.  Haring 
V.  Kauffman,  13  N.  J.  Eq.  397,  78  Am.  Dec. 
102;  Cape  May  dc  S.  L.  R,  Co.  v.  Johnson, 
35  N.  J.  Eq.  422.  In  the  Haring  Case,  as 
in  the  present  case,  the  injunction  was 
served  on  the  defendant  outside  of  this  state, 
and  he  had  not  yet  been  brought  into  court 
by  appearance,  process,  or  publication ;  but  it 
was  held  that  the  injunction  was  obligatory 
upon  him.  We  do  not  mean  to  say  that  in 
every  case  the  service  of  an  injunction  out- 
side of  the  state  will  bind  the  party  to  obe- 
dience. Such  a  rule  would  compel  foreign 
58  L.  R.  A. 


residents  to  enter  into  litigation  here  when- 
ever an  injunction  could  be  secured.  Whether 
an  injunction  served  beyond  the  borders  of 
the  state  upon  an  individual  not  personally 
under  the  jurisdiction  of  the  court  will  bind 
him  depends  on  the  nature  of  the  suit.  If 
the  suit  be  one  in  which  the  court  can  ac- 
quire no  right  to  render  a  binding  decree 
against  an  absent  defendant,  then  its  in- 
junction, preliminary  or  subsequent  to  de- 
cree, cannot  bind  him.  Thus,  if  a  bill  were 
filed  here  to  compel  a  resident  of  New  York 
to  refrain  from  negotiating  a  bill  of  «c- 
change  obtained  by  fraud,  an  injunction  to 
that  elfect  served  on  the  defendant  in  New 
York  would  be  unavailing.  But  if  the  sub- 
ject of  the  suit  were  a  fraudulent  deed  of 
land  in  New  Jersey,  an  injunction  so  served 
would  be  binding,  because  the  absence  of  the 
defendant  would  not  affect  the  power  of  the 
court  to  settle  the  title  to  the  land  by  a  de- 
cree in  the  cause.  Such  was  the  object  of 
the  bill  in  Haring  v.  Kauffman,  13  N.  J. 
Eq.  397,  78  Am.  Dec.  102.  In  the  case  now 
before  us,  the  matrimonial  domicil  and  the 
domicil  of  the  complainant  being  actually 
within  the  state  when  the  bill  wajs  filed,  the 
court  had  the  right  to  proceed  to  final  de- 
cree against  the  defendant,  even  though  he 
remained  absent  from  the  state,  and  there- 
fore to  require  his  obedience  to  the  injunc- 
tion, of  which  he  had  notice.  Regarding  the 
alleged  waiver  of  the  injunction  by  the  com- 
plainant, we  desire  to  add  nothing  to  the 
opinion  of  the  learned  vice  chancellor. 

The  only  other  question  open  for  consid- 
eration on  this  appeal  is  as  to  the  propriety 
of  the  remedial  portion  of  the  order.  Orand 
Lodge  K.  of  P.  v.  Jansen,  62  N.  J.  Eq.  737, 
48  Atl.  526.  It  requires  the  defendant  to 
cause  the  decree  of  the  North  Dakota  court 
to  be  set  aside.  We  think  that  decree 
should  be  set  aside,  but  evidently  the  defend- 
ant has  not  the  power  to  insure  this  result. 
Only  the  court  that  rendered  the  decree  can 
vacate  it.  True,  if  a  party  be  commanded 
by  the  court  to  do  a  certain  thing,  and  after- 
wards he  satisfies  the  court  that  he  has  not 
the  power  to  do  it,  the  court  will  ordinarily 
relieve  him  from  the  order.  But  when  it 
appears  at  the  outset  that  the  thing  to  be 
done  is  not  within  the  control  of  the  party 
to  be  enjoined,  but  yet  that  his  effort  may 
induce  its  accomplishment,  a  more  reason- 
able course  for  tne  court  is  to  require  the 
effort,  not  the  result.  We  therefore  think 
this  part  of  the  order  should  he  modified  so 
as  to  require  the  defendant  to  present  the 
tiiith  to  the  court  in  North  Dakota,  and  in 
good  faith  to  urge  that  its  decree  be  8C^ 
aside.  When  that  is  shown  to  have  becm 
done,  and  the  fine  and  costs  have  been  paid, 
the  defendant  saouid  i>e  released. 

Garrison  and  Vroom,  JJ.,  dissent. 


laoi. 


Cox  V.  Howell. 
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A  Hale  of  Ills  Interest  by  one  tenant  in 
eomnton  of  a  mill  to  the  other  will  carry 
the  appurtenances  necessary  to  its  operation 
as  they  existed  when  the  sale  was  made,  and 
prevent  his  subsequently  withdrawing  water 
from  the  stream,  tor  manufacturing  pur- 
poses on  his  own  land,  to  the  injury  of  the 
mill. 

(November  16,  1901.) 

\    PPEAL  by  defendants  from  a  decree  of 
A,   the  Court  of  Chancery  Appeals  affirm- 


ing a  decree  of  the  Chancery  Court  for 
Washington  County  enjoining  defendants 
fiom  diverting  water  from  a  stream.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A»  R.  Johnson  and  Newton 
Haoker  for  appellants. 

Messrs,  Kirkpatriok,  Williams,  ft 
Bowman,  for  appellee: 

If  a  stream  of  water  be  owned  by  two  per- 
sons whose  lands  are  on  opposite  sides,  and 
th^  agree  to  erect  a  mill  on  the  lands  of 
one  of  them^  and  turn  the  whole  stream  to 
the  millSj  it  will  be  an  appropriation  of  the 
water  to  the  mills,  and,  whether  held  jointly 
or  in  common^  a  release  of  the  interest  of 
one  tenant  in  the  mills  will  carry  with  it 
his  right  to  tlie  water. 


XoTK. — How  far  grant  of  mill  includes  water  I  agreement  formed  a  part  of  the  mill  property. 
rights.  Van  Horn  v.  Ulchardson,  24  Wis.  245. 

'j      By  the  grant  of  a  mill,  or  of  land  with  a 

The  law  upon  this  question  is  well  settled  mill  thereon,  the  waters,  floodgates,  etc.,  which 
In  accordance  with  the  rule  followed  in  Cox  v.  !  are  necessary  for  the  use  of  the  mill,  pass  as 
IIowELL.  I  incident  to  the  principal  subjects  of  the  grant. 

In  United  States  v.  Appleton,  1  Sumn.  492,  Le  Roy  v.  IMatt,  4  Paige,  77. 
Fed.  Cas.  No.  14,463,  Story  J.,  says,  by  way  '  Where  the  owners  on  opposite  sides  of  a 
of  argument  and  Illustration :  If  a  man  sells  stream  enter  into  a  contract  to  divert  the  wa- 
&  mill  which  at  the  time  has  a  particular  '  ter  from  the  stream  to  run  a  mill  at  a  point  on 
stream  of  water  flowing  to  It,  the  right  to  the  the  land  of  cither,  which  shall  be  most  appro- 
water  passes  as  an  appurtenance,  although  the  priate  for  that  purpose,  and  consummate  the 
grantor  owns  the  stream  above  and  below  the  contract  by  building  the  mill  and  diverting  the 
mill ;  it  will  make  no  difference  that  the  mill  water,  a  sale  by  one  of  the  parties  to  the  other 
was  once  another  person's,  and  that  the  adverse  i  of  his  Interest  in  the  mill  will  carry  with  it  a 
right  to  use  the  stream  has  been  acquired  by  |  right  to  the  use  of  the  water  so  diverted, 
the  former  owner,  and  might  have  been  after-  Wetmore  v.  White,  2  Cai.  Cas.  87,  2  Am.  Dec. 
wards  extinguished  by  unity  of  possession  In    323. 

the  grantor.  The  law  gives  a  reasonable  in- ,'  An  exemption  of  a  brick  factory  from  a  con- 
tendment  In  ail  such  cases  to  the  grant,  and  veyance  of  land  will  reserve  the  land  on  which 
passes  with  the  property  all  those  easements  <  the  factory  stands  and  the  water  privilege 
and  privileges  which  at  the  time  belonged  to  it  ;  connected  with  It.  Allen  v.  Scott,  21  Pick.  25, 
and  are  in  use  as  appurtenances.  '  32  Am.  Dec.  238. 

A  grant  of  a  mill  will  Include  the  water  as  i  A  conveyance  of  one  of  two  mills  which  em- 
ased  therefor  as  appurtenant.  Hall  v.  Benner,  ploy  the  entire  mill  privilege  of  the  stream 
1  Penr.  &  W.  402,  21  Am.  Dec.  394.  I  carries  with  it  such  a  proportion  of  the  whole 

The  grantor  of  a  mill  conveys  all  of  his  right  |  r^ght  In  the  stream  as  the  water  used  to  drive 
to  the  water  power  appurtenant  thereto,  and  a  j  ^^e  mill  bears  to  that  used  by  the  other  mill, 
subsequent  grantee  of  his  other  lands  will  have  Crittenden  y.  Field,  8  Gray,  621. 
no  greater  right  than  he  to  disturb  that  grant.  A  mill  privilege  will  pass  in  a  conveyance  of 
Strlckler  v.  Todd,  10  Serg.  &  R.  63,  13  Am.  *  °'f!^'  although  the  easement  is  not  specially 
Dec  649. 


mentioned.     Maddox  v.  Goddard,   15  Me.  218. 

The  grantor  of  land  on  which  Is  a  steam 

sawmill   with    water   conducted   to   it   from   a 


The  grant  of  a  mill  carries,  by  Implication, 

the  right  to  use  the  water  course  furnishing    „^,^„^  k«  r«^aTio  «*  .»  «,.fi<i«i-i  ^u...»«i  .-.*.i  u 
*     4.1.    —Ill  ««-!  ♦»»«  .»^»»..»  *\^^w.^rxf   ♦«  I  stream  by  means  of  an  artlflclal  channel,  which 
power  to  the  mill  and  the  raceway  thereof,  to    ,g  necessary    for  its  operation,  will    be  liable  to  a 


the  extent  of  the  grantor's  right. 
V.  Bigelow,  15  Gray,  154. 


Richardson 


grantee  of  such  mill  and  land  for  a  diversion  of 
the  water  from  the  channel  so  as  to  cut  off  the 


The  grant  of  a  mill  carries  with  It  the  use  of    flow  to  the  mill,  although  the  deed  did  not  ex- 
the  head  of  water  necessary  to  its  enjoyment, .  pressly  grant  the  water  privilege,  and  it  is  not 


with  all  incidents  and  appurtenances,  as  far  as 
the  right  to  convey  to  this  extent  exists  In  the 
grantor.     Wickersham  v.  Bills,  8  Ind.  387. 

The  term  *'mlir'  in  a  grant  Includes  the  free 
use  of  the  head  of  water  existing  at  the  time 
of  the  conveyance.     Blake  v.  Clark,  6  Me.  436. 


shown  that  water  could  not  otherwise  be  ob- 
tained, as  such  water  privilege  passed  by  im- 
plication as  appurtenant  to  the  mill.  Eshel- 
man  v.  Snyder,  82  Ind.  498. 

A  grant  of  a  mill  will  include  the  right  to 
overflow   lands   of   the  grantor  to   the  extent 


The  grant  of  an   undivided  half  of  a   mill  I  they  are  then  overflowed  by  the  millpond.     Le 
conveys  also  a  use  of  the  head  of  water  neces-  j  Roy  ^-  I*lfttt,  4  Paige,  77. 
sary  to  its  enjoyment,  with  ail  incidents  and  • 
appurtenances,  including  that  of  the  existing ' 


Effect  of  mentioning  appurtenances. 


flowage  of  grantor's  land.     Rackley  v.  Sprague, 
17  Mc.  281. 

An  agreement  to  sell  all  the  first  party's  In- 
terest, right,  and  demand  to  certain  *'mill 
property**  embraces  whatever  land  is  essential 
to  the  use  of  the  mill  property.  Including  flood 
gates,  dam,  and  flume,  which  at  the  date  of  the 
68  L.  R.  A. 


The  grant  Is  made  no  stronger  by  mention- 
ing appurtenances.  In  fact,  it  may  be  weak- 
ened, on  the  principle  that  the  mention  of  one 
thing  implies  the  exclusion  of  all  others.  The 
mention  of  appurtenances,  however,  will  carry 
all  water  rights  necessary  to  the  operation  of 
the  mill. 
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Weimore  v.  White,  2  Cai.  Cas.  87,  2  Am. 
I>3C.  323;  Nicholas  v.  Chamberlain,  Cro. 
Jac.  121;  Pickering  v.  Stapler,  5  Serg.  &,  R. 
107,  9  Am.  Dec.  336, 

The  conveyance  of  a  mill  and  mill  tract, 
with  their  appurtenances,  passes  all  the 
riglit  which  the  grantor  has  in  the  water 
used  and  necessary  for  the  mill;  and  the 
subsequent  conveyance,  by  him,  of  an  ad- 
joining tiact  through  which  the  water 
flows,  cannot  impair  any  of  the  rights  the 
grantee  has  under  the  prior  deed. 

Strickler  v,  Todd,  10  Serg.  &  R.  63,  13  Am. 
Dec.  649;  New  Ipswich  W,  L,  Factory  v. 
Butcheldcr,  3  N.  H.  190,  14  Am.  Dec.  346; 
Prescott  v.  Williams,  5  Met.  429,  39  Am. 
Dec.  688;  Baker  v.  Bessey,  73  Me.  472,  40 
Am.  Rep.  377. 

The  grant  of  a  "mill"  implies  a  power  to 
operate  it,  and  if  a  stream  and  dam  are  es- 

A  ducd  oC  a  mill  with  appurtenances  will 
convey  an  appurtenant  water  right,  and  the 
addition  of  the  word  "privileges"  conveys  no 
greater  right  thereto.  Pickering  v.  Stapler,  3 
Serg.  &  K.  107,  9  Am.  Dec.  336. 

A  grant  of  a  mill  and  mill  privilege  will  con- 
vey the  land  and  water  used  with  the  mill,  and 
on  which  ic  and  its  appendages  stand.  Moore 
V.  Fletcher,  16  Me.  63,  33  Am.  Dec.  633. 

A  grant  of  "a  certain  tenement,  to  wit,  one 
half  of  a  corn  mill  .  .  .  with  all  the  priv- 
ileges thereto  belonging,  the  same  as  I  now  pos- 
sess,*' conveys,  not  only  the  part  of  the  mill 
described,  but  also  the  land  on  which  it  stands, 
together  with  that  portion  of  the  water  priv- 
ilege which  was  essential  to  the  use  of  the  mill. 
Gibson  V.  Brockway,  8  N.  II.  465,  31  Am.  Dec. 
200. 

The  grantee  of  a  mill  site  and  privilege  on  a 
stream  whose  deed  contains  no  special  mention 
of  water  rights  acquires  a  right  to  the  whole 
natural  flow  of  the  stream  subject  to  the  rights 
of  upper  owners.  Whitney  v.  Wheeler  Cotton 
Mills,  151  Mass.  396,  7  L.  R.  A.  613,  24  N.  10. 
774. 

Under  a  devise  of  a  mill  and  Its  appurte- 
iiances,  the  sire,  dam,  and  other  things  an- 
nexed to  the  freehold  necessary  for  Its  benefi- 
cial enjoyment  pass  to  the  devisee.  Whitney 
V.  Olncy,  3  Mason,  280,  Fed.  Cas.  No.  17.595. 

A  devise  of  a  mill  with  the  appurtenances 
will  convey  a  right  to  the  necessary  water,  with 
the  race  to  conduct  it,  as  an  easement  over  an- 
other grantee's  land.  Blaine  v.  Chambers,  1 
Serg.  &  R.  169. 

A    deed   conveying   by   metes   and   bounds  a 
tract  of  land,  together  with  the  hereditaments 
and    appurtenances    thereunto    belonging,    also 
conveys,  as  an  appurtenance  thereto,  the  right 
to  flow  the  water  of  a   milldam   thereon  back 
above  the  line  of  the  land  conveyed,  upon  other 
land  of  the  grautor,  where  such  milldam  main- 
tained at  that  height  Is  necessary  to  the  enjoy- 
ment of  a  mill  situated  on  such  premises,  and 
It  is  evident,  although  not  mentioned,  that  the 
mill  and  dam  were  In  the  contemplation  of  the  .' 
parties   when    the   conveyance    was   made,    and 
that  it  was  intended,  not  only  to  pass  the  mill,  ' 
but  the  right  to  use  and  enjoy  it.     Uadden  v.  | 
Shoutz,  15  111.  581.  I 

A  mortgage  deed  describing  the  property  con-  ' 
veyed  as  "one  half  of  a  satinet  factory,  togeth- 
er with  the  une-half  of  all  the  machinery  and 
other  appurtenances  thereunto  belonging,"  in- 
cludes, as  an  appurtenant,  a  water  right  used 
in  operating  the  factory.  Frink  v.  Branch,  16 
Conn.  260. 

The  sale  of  a  mill  and  power  presumptively 
58  L    R.  A. 


sential,  and  used  for  the  purpose,  th^  will 
be  included  in  the  grant. 

Goodwin  v.  Oibhs,  70  Me.  243;  WaU  v. 
Cloud,  3  Humph.  182. 

An  appurtenant  is  defined  to  be  ''a  thing 
used  with  and  related  to,  or  dependent  upon, 
another  thing  more  worthy,  and  agreeing  in 
its  nature  and  quality  with  the  thing  where- 
unto  it  is  appended  or  appurtenant." 

Jarvis  V.  8eel€  Mill  Co.  173  111.  192,  5a 
N.  E.  1044. 

If  mill  property  has  been  granted,  and  a 
controversy  arises  over  the  grantee^s  right 
to  use  a  pond  and  a  dam  connected  with  the 
mill,  the  question  to  be  determined  is  not 
whether  the  mill  can  be  operated  without 
the  mill  pond,  but  whether  its  use  passed 
I  as  a  necessary  appurtenant  to  the  mill  prop- 
erty. 
1      15  Am.  &  Eng.  Enc.  Law,  p.  494. 

Includes,  as  between  the  parties,  if  not  as  to 
strangers,  the  actual  appurtenances,  such  as 
the  dam  and  race,  which  afford  the  only  water 
supply  adequate  for. the  operation  of  the  mill. 
Curtis  V.  Norton,  58  Mich.  411,  25  N.  W.  327. 

A  sale  of  a  gristmill  and  water  power  known 
by  a  certain  name  will  pass  title  to  the  mill, 
pond,  race  way,  tail  race,  water  rights,  and 
other  indispensable  appurtenances  of  the  mill. 
Xostrand.  V.  Knight,  123  N.  Y.  614,  25  N.  i:. 
949. 

A  power  of  attorney  to  sell  a  sawmill  de- 
scribed as  located,  together  with  "other  Im- 
provements." on  a  designated  river,  embraces 
the  water  privilege,  without  which  it  would  be 
useless.  McDonald  v.  Bear  Ulver  &  A.  Water 
&  Mln.  Co.  13  Cai.  220. 

A  grant  by  the  owner  of  mills  on  opposite 
sides  of  the  stream,  of  one  of  the  mills,  "to- 
gether with  the  stream  from  said  mill  half 
way"  to  the  other,  will  give  a  right  to  an  equal 
share  in  the  water  privilege,  although,  to  the 
knowledge  of  the  grrantee.  the  granted  mill  had 
been  used  only  so  as  not  to  interfere  with  the 
one  retained.  Hapgood  v.  Brown,  102  Mass. 
451. 

A  deed,  from  the  owner  of  both  sides  of  a 
mill  stream,  on  one  bank  of  which  was  a  paper 
mill,  aud  on  the  other  a  gristmill  and  a  saw- 
mill, of  the  paper  mill  and  Its  site,  with  all  the 
privileges  aud  appurtenances  thereunto  be- 
longing, and  those  on  the  falls  where  the  paper 
mill  stands,  reserving  the  grist  and  saw  mill, 
with  the  privileges  thereunto  belonging,  con- 
veys all  the  water  power  at  that  point  excepi 
what  was  reserved,  w^hlch  was  enough  to  op- 
erate the  grist  and  saw  mill,  whether  they  re- 
quired half  or  more  of  the  water  flowing  at  any 
given  time.  In  low  as  well  as  high  water :  and 
does  not  grant  and  reserve  one  half  of  the 
water  in  the  stream  to  either.  Miller  v.  Lap- 
ham,  44  Vt.  416. 

Where,  subsequent  to  a  conveyance  by  a 
father  to  his  son  of  a  tract  of  land,  including  a 
pond  and  sawmill,  the  father  conveyed  by  war- 
ranty deed  part  of  the  same  property  to  a  third 
person,  together  with  the  privilege  of  supply- 
ing himself  with  water  from  the  mill  pond  for 
the  purpose  of  carrying  on  the  fulling  business, 
and  the  son  thereupon  quit-claimed  to  his 
father  the  land  and  appurtenances  so  conveyed, 
without  mentioning  the  privilege  of  taking  wa- 
ter from  the  mill  pond, — It  was  held  that  the 
deed  from  the  son  was  for  the  purpose  of  con- 
firming the  conveyance  made  by  the  father,  and 
Included  the  privilege  of  using  the  water.  Mil- 
ler V.  Scolfield,  12  Conn.  335. 

A  grant  of  mill  property  with  the  privileges. 


1901. 


Cox  V.  Howell. 
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The  diversion  of  a  water  course  le^Uy 
imports  damages,  because  it  is  an  infringe- 
ment of  a  right,  though  in  fact  no  damages 
were  sustained. 

Angell,  Watercourses,  §  315;  Heath  v. 
WilliamSy  25  Me.  209,  43  Am.  Dec.  274. 

A  riparian  proprietor  is  entitled  to  nomi- 
nal damages  for  any  disturbance  of  his 
right,  without  proof  of  actual  damages. 

Stein  V.  Burden,  24  Ala.  130,  60  Am.  Dec. 
453. 

Wilkes,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  bill  to  enjoin  defendants  from 
diverting  the  water  from  complainant's 
mill,  and  to  recover  damages  for  its  diver- 
sion. The  chancellor  granted  the  relief,  and 
the  court  of  chancery  appeals  affirmed  his 
decree,  and  the  defendants  have  appealed 
and  assigned  errors. 

and  appurtenances  "thereto  belonging"  passes 
all  privileges  of  flowing  by  back  water  neces- 
sary to  the  enjoyment  of  the  grant*  so  far  as 
rbey  legally  existed  in  the  grantor  at  the  time 
of  his  conveyance.  Jackson  v.  Trullinger,  9  Or. 
303. 

Where  the  grantor  intends  to  dispose  of  his 
entire  mill  property,  the  use  of  the  phrase  "all 
my  water  privileges"  including  the  mills  and 
factories  connected  therewith,  without  the  de- 
scription by  metes  and  bounds,  will  include  the 
dam  and  pond,  which  are  an  essential  part  of 
the  privileges  and  property.  Nye  v.  Hoyle,  120 
N.  Y.  195,  24  N.  E.  1. 

The  vendor  of  land  Including  a  mill  seat  is 
bound  to  convey  the  water  privileges  connected 
with  such  mill,  where  the  contract  of  sale  con- 
tains stipulations  to  the  effect  that  the  vendee 
shall  have  such  water  privileges.  Pollock  v. 
Wilson.  3  Dana,  25. 

A  clause  in  the  conveyance  by  the  former 
owner  of  two  mills,  of  one  mill  and  dnm,  giv- 
ing the  grantee  the  right  "to  keep  up  and  main- 
tain the  milldam  at  its  present  height,  so  as 
not  to  back  the  water  on  the  wheels  of  the 
mills*'  of  his  grantee  of  another  mill  above, 
does  not  entitle  the  latter  to  any  benefit  or 
privilege  under  or  by  virtue  of  the  limitation. 
Williamson  v.  Yingling,  93  Ind.  42. 

Pond  an  appurtenance. 

The  right  to  the  maintenance  and  use  of  the 
pond  is  regarded  as  an  appurtenance,  and 
passes  l)y  a  grant  of  the  mill. 

A  grant  of  land  bounding  on  or  near  a  pond 
or  stream,  reserving  the  mill  and  water  priv- 
ilege, will  reserve  the  right  to  flow  the  land  so 
far  as  it  is  necessary,  or  so  far  as  it  has  been 
usual  to  flow  it  for  that  purpose.  Pettee  v. 
Hawes,    13   Pick.    323. 

A  devise  of  a  mill  includes  the  mill  pond 
nsed  in  connection  with  the  mill,  and  a  devise 
in  the  same  will  of  a  tract  of  land  of  which 
the  land  flowed  by  the  pond  constitutes  part, 
is  subject  to  the  right  to  maintain  the  pond. 
Lee  V.  Woodward,  4  N.  C.   (Term  Rep.)   100. 

A  grant  of  a  mill  right  to  erect  dams  across 
the  river  and  appurtenances  conveys  a  right 
ao  to  pond  the  water  as  to  give  the  mill  prac- 
tical value,  which  Is  covered  by  the  covenant  of 
warranty  of  title.  Bowling  v.  Burton,  101  N. 
C.  176,  2  L.  R.  A.  283,  7  S.  E.  701. 

When  a  riparian  proprietor  grants  a  portion 
of  his  land  then  occupied  as  a  mill  site,  he 
also  conveys,  by  implication,  an  easement  for 
the  flowage  of  his  remaining  lands  then  conse- 
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The  facts  necessaiy  to  be  mentioned  are 
set  out  in  the  finding  of  the  court  of  chan- 
cery appeals,  by  Wilson,  J.,  in  his  opinion, 
as  follows: 

"Complainant  and  Gresham,  pending  the 
partition  proceedings  in  the  county  court  of 
Washinffton  county  to  sell  and  partition  the 
lands  of  W.  C.  Hale,  deceased,  having  be- 
come brothers-in-law   by   marrying   each   a 
daughter  of  said  Hale,  agreed,  in  writing,  to 
;  purchajse,  as  tenants  in  common,  the  Hale 
j  homestead  tract  of  land,  provided  it  could  be 
I  procured  at  tlie  sale  thereof  for  $5,000,  and 
:  to  operate  it  jointly  until  it  was  paid  for. 
This  tract  had  a  grist  and  saw  mill  on  it, 
situated  near  its  northan  boundary.    This 
agreement    was     carried    out.    They     also- 
I  agreed   to   divide  the  land   between   them- 
selves, except  the  mill,  mill  site,  etc.,  of  a 
half  ax^re,  and  the  improvements  on  it^  in  a 
certain  way,  and  this  was  done.    The  mill 

I  quent  upon  such  occupation ;  and  his  landa 
cannot  be  devested  of  the  easement  by  the 
grantor,  or  a  subsequent  grantee  of  the  re- 
maining lands.  Kestler  v.  Verble,  52  N.  C.  (7 
Jones  L.)   185. 

One  who  has  acquired  a  mill  property  ou 
foreclosure  is  entitled  to  an  injunction  against 
the  former  owner  restraining  him  from  letting 
out  the  water  in  the  dam  which  furnishes  the 
only  source  of  supply  for  the  mill,  although  the 
dam  is  located  on  land  other  than  that  Bold 
under  the  decree  of  foreclosure.  Curtis  v. 
Norton,  58  Mich.  411,  23  N.  W.  327. 

A  right  of  flowage  of  grantor's  lands  without 
the  payment  of  damages  will  be  presumed.  In 
the  absence  of  proof  to  the  contrary,  to  be  in- 
cluded in  the  grant  of  a  mill  site  and  privilege. 
Preble  v.  Reed,  17  Me.  169. 

The  sale  of  mill  property  to  satisfy  a  mort- 
gage upon  that  and  other  property  overflowed 
I  by  the  mill  pond  and  dam  maintained  for  the 
purpose  of  running  such  mill  gives  the  pur- 
chaser an  easement  in  the  overflowed  land  aa 
an  appurtenance  to  the  mill  property,  where 
It  appears  that  the  pond  and  dam,  as  well  as 
the  mill  itself,  were  contemplated  by  the  par- 
ties to  the  mortgage  as  giving  such  mill  it» 
principal  value,  aud  having  been  maintained 
for  that  purpose  for  many  years  prior  to  the 
making  of  the  mortgage.  Jarvis  v.  Seele  Mill. 
Co.  173  111.  192,  50  N.  E.  1044. 

A  partition  between  tenants  in  common  of  a 
mill  and  the  land  flowed  by  the  pond,  by  which 
the  mill  is  allotted  to  one  of  them,  the  "brook 
to  remain  for  the  use  of  the  mills,  as  hereto- 
fore, forever,"  will  entitle  him  to  maintain  the 
dam  and  flow  the  lands  as  they  were  at  the 
time  of  the  partition,  without  paying  damages 
therefor.     Vlckerle   v.   Buswell,   13   Me.   289. 

But  a  lease  of  land  reserving  a  plat  of  7 
acres,  and  also  reserving  ail  streams  suitable 
for  the  erection  of  mills,  and  the  right  to  erect 
mills,  with  a  plat  of  3  acres  for  the  accommo- 
dation of  the  pond,  does  not  annex  the  right 
to  overflow  the  3  acres  for  a  mill  pond  to  the 
7  acres,  so  that  a  subsequent  lease  of  that 
plat  to  a  third  person  will  pass  a  right  to 
overflow  the  land  of  a  prior  lessee,  until  sucii 
right  is  expressly  mentioned.  Russell  v. 
Scott,  9  Cow.  279. 

A  warranty  deed  conveying  merely  a  lot  and 
appurtenances  in  general  terms  does  not 
include  the  right  to  overflow  adjoining 
lands  by  means  of  the  dam  and  pond 
existing  at  the  time  of  the  grant, 
where  It  does  not  appear  that  the  existing  dam 
would  have  flowed  such  lands,  although  a  tight 
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%vas  situated  on  a  weak  stream  of  water, 
which  flows  through  the  center  of  this  place 
its  whole  len^h;  the  place  being  8ul>stan- 
tially  in  the  shape  of  a  parallelogram.  The 
partition  line  agreed  on  kept  the  center  of 
this  stream  until  it  got  some  distance  below 
the  mill,  when  it  deflected,  leaving  all  the 
stream  on  the  west  side  of  the  partition  line. 
In  this  division,  Gresham  took  the  west  side 
of  the  agreed  partition  line,  and  complain- 
ant the  east  side,  so  that,  after  the  partition 
line  deflected,  all  the  stream  from  thence 
south,  until  it  left  the  tract,  was  on  the  par- 
-cel  owned  by  Gresham.  This  partition  did 
not  include  the  mill  and  mill  site,  of  half  an 
^cre.  They  continued  to  operate  the  mill  as 
joint  owners  until  February  6,  1897,  when 
Gresham  (his  wife  joining  with  him)  con- 
veyed his  half  interest  in  the  mill  to  com- 
plainant by  deed.    After  this,  and  a  short 


while  before  this  bill  was  filed,  Gresham 
proceeded  to  erect  a  steam  planing  and  saw 
mill  on  his  land  near  the  stream  flowing 
through  it,  and  which  furnished  water  to 
propel  the  mill  of  complainant,  in  which 
Gresham  formerly  owned  a  half  interest, 
and  which  interest  he  sold  to  complainant, 
as  before  stated.  He  tapped  the  stream 
'  with  a  f  inch  pipe,  in  order  to  pass  water 
to  the  boiler  of  his  planing  mill  to  generate 
steam  to  operate  it.  The  stream  is  a  weak 
one,  and  does  not  furnish  water  at  all  times 
sufficient  to  run  the  mill  of  complainant; 
and,  from  the  proof,  two  fifths  of  the  time 
the  flow  of  water  in  it  is  insufficient  to  run 
the  mill  of  complainant.  These  are  the  es- 
sential facts.  Under  them,  has  the  defend- 
ant the  right  to  divert  any  water  from  the 
stream,  to  be  consumed  in  generating  steam 
to  run  his  planing  mill,  and,  to  the  extent 


•dam  of  the  same  height  would  have  done  so. 
Swasey  v.  Brooks,  30  Vt.  692. 

It  has  been  held,  on  one  side,  that  a  convey- 
ance of  property,  "together  with  all  and  sin- 
gular the  mill,  house,  mllldam,  races,  flood 
gates,  mill  wheels,  .  .  .  waters,  water 
courses,  and  others  the  appurtenances,"  does 
not  convey  the  land  covered  by  the  waters  of 
the  milldam.  Bartholomew  v.  Edwards,  1 
Houst.  (Del.)   17. 

And,  on  the  other,  that  the  exception  of  a 
mill  site  in  a  grant  operates  as  an  exception  of 
the  soil  and  of  the  mill  site  and  so  much  land 
as  is  necessary  for  the  mill  pond,  and  for 
■erecting  and  carrying  on  the  business  of  the 
mill.  Jackson  ex  dcm.  Hasbrouck  v.  Vermil- 
yea,  6  Cow.  677. 

Storage  reservoir. 

The  question  whether  or  not  an  interest  in 
a  storage  reservoir  will  pass  to  a  grantee  of  the 
mill  will  depend  largely  on  the  terms  of  the 
grant.  But  the  courts  are  not  fully  in  accord 
in  cases  where  the  terms  of  the  grant  practical- 
ly conveyed  only  the  mill. 

In  a  Maine  case  It  is  sa^d  that  a  grant  of  a 
mill  will  Include,  not  only  the  mere  mill  struc- 
ture, but  the  Implied  appurtenant  water  power, 
including  a  privilege  in  a  reservoir  dam  when 
It  Is  an  essential  part  of  that  power.  Baker 
V.  Bessey,  73  Me.  472,  40  Am.  Rep.  377. 

While  a  Massachusetts  court  said  that  a 
deed  of  a  mill  site  described  by  metes  and 
bounds  gives  no  right  to  the  use  of  a  reservoir 
dam  above,  which  Is  owned  by  the  grantor,  al- 
though the  stream  Is  small  and  the  use  of  the 
reservoir  dam  Is  necessary  to  the  beneficial  use 
of  a  mill  upon  the  granted  premises.  Brace  v. 
Yale,  4  Allen,  393. 

Under  a  description  of  "mill  and  dams,  with 
appurtenances,"  there  may  be  Included  an 
easement  In  an  upper  dam  used  as  a  reservoir 
dam  for  the  benefit  of  the  said  mill.  Baker  v. 
Bessey,  '73  Me.  472.  40  Am.  Rep.  377. 

An  interest  In  a  storage  reservoir  will  pass 
by  a  deed  of  a  mill  site  by  the  one  who  built 
the  reservoir  for  the  use  of  the  mill  granted 
and  others,  together  with,  "all  and  singular, 
the  rights,  privileges,  easements,  and  appurte- 
nances to  the  said  land  In  any  wise  belonging 
or  appertaining,  and  all  the  streams,  dam,  wa- 
ter power,  and  privileges"  with  all  rights,  priv- 
ileges, easements,  and  appurtenances  there- 
to belonging,  and  which  have  been,  or 
of  right  can  be,  used  or  enjoyed  therewith, 
and  requiring  the  grantee  to  contribute  to  the 
maintenance  of  the  reservoir.  Whlttenton 
58  L.  R.  A. 


Mfg.  Co.  v.  Staples,  164  Mass.  319,  29  L.  R. 
A.   500,   41   N.   E.   441. 

Where,  in  pursuance  of  a  contract  to  convey 
all  real  estate  and  privileges  used  and  occupied 
In  working  a  certain  mill  situated  in  a  desig- 
nated town,  the  parties  executed  a  deed  con- 
veying their  real  estate  situated  in  said 
town,  it  was  held  that  a  pond  used  for 
storing  water  In  connection  with  the  mills,  bur 
situated  across  the  town  line,  was  Intended  to 
have  been  conveyed,  and  equity  would  reform 
the  deed  accordingly.  Bunnell  v.  Read,  21 
Conn.  586. 

If  the  owners  of  different  mill  sites  on  a 
stream  unite  In  the  erection  of  a  reservoir  for 
their  common  benefit,  and  the  titles  to  the  va- 
rious sites  become  vested  In  one  person,  a  sub- 
sequent conveyance  by  him  of  one  of  the  sites 
by  metes  and  bounds  will  not  convey  a  right 
to  use  the  reservoir.  Brace  v.  Yale,  4  Allen. 
393. 

A  mortgage  of  a  mill  site  will  not,  by  ImpU- 
cation.  Include  the  prescriptive  right  of  the 
mortgagor  to  use  a  reservoir  created  by  a  dam 
further  up  the  stream.     Ibid. 

What  is  appurtenant. 

A  right  to  divert  and  conduct  to  a  mill  water 
for  use  In  the  reduction  of  ore  is  an  appurte- 
nance to  the  mill  site,  and  not  to  the  mine 
from  which  the  ore  is  extracted.  North  Amer- 
ican Exploration  Co.  v.  Adams,  45  C.  C.  A. 
185,  104  Fed.  404. 

A  water  right  created  as  a  substantive  and 
independent  right.  In  gross,  and  thereafter  ap- 
plied to  run  a  mill  and  machinery  therein,  be- 
comes an  appurtenance  In  fact,  although  not 
technically  so  at  law,  and  passes  to  a  grantee 
if  the  circumstances  indicate  such  an  Intent  on 
the  part  of  the  parties  to  the  sale.  Bank  of 
British  N.  A.  v.  Miller,  6  Fed.  545,  7  Sawy.  168. 

A  deed  of  a  mill  site  and  mill  upon  It,  and 
right  to  divert  water  from  a  stream  and  to  use 
it  to  operate  a  mill,  which  right  has  been  ex- 
ercised, conveys  the  water  right  as  an  appur- 
tenance to  the  mill.  In  the  absence  of  any  res- 
ervation of  It,  or  of  any  conveyance  of  it  to 
another,  or  of  any  other  evidence  that  the 
grantor  did  not  Intend  to  convey  It.  North 
American  Exploration  Co.  v.  Adams,  45  C  G. 
A.  185,  104  Fed.  404. 

The  usage  and  practice  of  the  owners  of  an 
upper  sawmill  to  permit  the  flow  of  water 
from  a  dam  thereat  through  the  gates  of  such 
mill  for  the  use  of  a  lower  gristmill  owned  by 
them  does  not  create  an  easement  In  favor  of 
the   lower  estate,   which  will   pass'  or  can  be 
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the  water  is  thus  consumed^  lessen  the  flow 
of  water  to  the  mill  of  complainant? 

"The  general  proposition  of  law  that  the 
owner  of  land  across  or  over  which  a  stream 
of  water  flows  has  a  right  to  have  it  flow 
over  the  land  in  its  natural  channel,  undi- 
minished in  quantity  and  unimpaired  in 
<|uality,  except  so  far  as  is  inseparable  from 
«  reasonable  use  of  the  water  from  the 
stream  for  the  ordinary  and  useful  purposes 
of  life  by  those  above  him  on  the  stream,  is 
well  established  by  an  almost  unbroken  cur- 
rent of  authority.  Gardner  v.  yetchurgh,  2 
Johns.  Ch.  1C2,  7  Am.  Dec.  527;  Davis  v. 
iHtchelly  79  Am.  Dec.  638-645,  note,  and 
cases  cited  (50  Me.  602);  Dumont  v.  Kel- 
logg, 29  Mich.  420,  18  Am.  Rep.  102;  Hayes 
V.  Waldrotiy  44  N.  H.  580,  84  Am.  Dec.  105; 
Dilling  v.  Murray,  6  Ind.  324,  63  Am.  Dec. 
385;    Oreen  Bay  d  if.   Canal  Co,  v.  Kau- 


conveyed,  as  appurtenant  thereto,  by  a  sale  of  ' 
the   gristmill    by    the   personal    representatives 
under    order    of    court    for    the    sale    thereof, 
which  dooa  not  provide  for  the  conveyance  of  i 
such   privilege,   as   no  easement   can  be   main- 
tained, by  such  a  usage,  on  one  estate  in  favor  I 
of  another,  where  J)oth  are  owned  by  the  same 
person.     Mable  v.  Matteson,  17  Wis.  1. 

Where  the  owner  of  an  upper  and  lower  mill  i 
privilege  appropriated  to  the  lower  estate  the  ] 
water  conducted  thither  by  the  tall  race  of  the  ; 
upper   estate,   and  conveyed   the  upper   estate, 
t)ut  not  the  land  between  the  tail  race  and  the 
river,  to  persons  who  opened  a  trench  to  con- 
duct the  water  from  the  tall  race  through  the  \ 
Intervening  land  directly  into  the  river,  a  pur- 
chaser of  the  lower  estate  may  compel  the  clos- 
ing of  the  trench.     Atlanta  Mills  v.  Mason,  120 
Mass.  244.  j 

The  use  by  the  owner  of  an  entire  estate,  of  ; 
flashboards  on  a  milldam,  prior  to  a  grant  of  [ 
mill    property    upon    such    estate    with    water  j 
rights,   whenever   they   were  deemed  necessary  ' 
to  provide  a  sufficient  head  of  water  at  a  cer- 
tain  height,    becomes   a   right   appurtenant   to 
the  mill  property,  and  the  grantee  thereof,  or 
those   claiming  through   him,   may,   as  against 
the  grantor  or  his  subsequent  grantees  of  the 
servieut  estate,  maintain  such  head  at  the  same 
height  by  a  permanent  dam,  if,  during  ordinary 
stages  of  the  water,  no  material  difference  in 
the  height  from  that  with  the  flashboards  on 
is  discoverable,  although  during  freshets  more 
injury  may  be  done  than  formerly,  owing  to  the 
removal  or  washing  away  of  such  flashboards 
at  such   times.     Lammott  v.   Ewers,   106   Ind. 
310,  r>5  Am.  Rep.  740,  6  N.  E.  636. 

The    purchaser   of   a    mill    on    a   bend    In   a 
stream  from  the  grantee  of  one  who,  while  the  , 
owner  of  upper  and  lower  mills,  constructed  a 
race   way  across  a  peninsula  formed  by  such  • 
bend,   and    took   the   waters   from   the   stream  | 
above  the  Intervening  milldam  for  use  at  his  ' 
lower  mill,  and  on  subsequently  purchasing  the 
intervening  milling  property  left  such  race  way  [ 
as  an  appurtenance  in  fact  of  the  lower  mill,  ■■ 
and  conveyed  the  several  tracts  in  that  condl- ' 
tlon  to  different  persons,  talces  subject  to  the  ' 
diversion  and  use  of  the  water  through  such 
race  way  for  the  benefit  of  such  lower  mill.  ' 
Klliott  V.  Sallee,  14  Ohio  St.   10. 

A  grant  of  a  mill  and  Its  appurtenant  water  ^ 
privileges  will  include  the  right  to  vent  water 
through  that  portion  of  an  artificial  race  way  | 
which    extends   upon   the   grantor's   remaining 
land,  when  the  right  is  shown  to  be  necessary  | 
for  the  convenient  worthing  of  the  mill.     New- 
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kauna  Water  Power  Co.  90  Wis.  370,  28  L. 
R.  A,  443,  61  N.  W.  1121,  63  N.  W.  1019,  48 
Am.  St.  Rep.  937,  note,  and  cases  cited. 
He  has,  however,  no  property  in  the  water 
itself,  but  simply  the  usufruct  of  it  as  it 
passes  over  or  across  his  land.  Eddy  v. 
Himpson,  3  Cal.  249,  58  Am.  Dec.  408;  Stein 
v.  Burden,  29  Ala.  127,  65  Am.  Dec.  394; 
Clmton  V.  Myers,  46  N.  Y.  511,  7  Am.  Rep. 
373.  Pollock,  B.j  in  Kensit  v.  Ch-eat  East- 
ern K.  Co.  L.  R.  23  Ch.  Div.  569,  in  refer- 
ence to  this  aspect  of  the  subject,  uses  this 
language:  'The  law  of  England — ^and,  as 
far  as  I  am  aware,  the  same  may  be  said 
of  the  law  of  every  other  country — has  never 
acknowledged  the  right  to  flowing  water  in 
a  person  by  whose  land  it  flows,  in  the  same 
sense  and  manner  as  the  possessorial  right 
to  land.  It  has  been  spoken  of  in  different 
ways  as  a  thing  that  is  a  right  puhlici  juris, 

Ipswich  W.  L.  Factory  v.  Batchelder,  3  N.  H. 
100.  14  Am.  Dec.  346. 

The  owner  of  two  mills  on  a  creek  cannot 
raise  the  lower  dam  so  as  to  back  water  upon, 
and  lessen  the  power  of,  the  upper  mill  after 
he  has  conveyed  the  latter  to  another  with  the 
lower  dam  at  such  a  height  as  not  to  flow  the 
water  baclc  thereon,  and  he  cannot  convey  such 
right  to  another.  Williamson  v.  Yingling,  80 
Ind.  379. 

The  grant  by  the  owner  of  two  mills  of  the 
upper  one  will  not,  without  express  terms,  in- 
clude a  right,  which  has  been  exercised  by  him, 
of  raising  the  gates  of  the  lower  dam  whenever 
The  water  interferes  with  the  upper  mill.  Gary 
V.  Daniels,  8  Mot.  466,  41  Am.  Dec.  532. 

Where  the  owner  of  land  below  a  pond  con- 
structed a  dam  for  the  purpose  of  controlling 
the  water  of  the  stream,  and  practically  at- 
tached and  appropriated  such  water  to  the  use 
of  his  mills,  such  privilege  became  a  parcel  of 
the  estate  of  which  the  mills  formed  a  part, 
and  passed  as  such,  upon  the  conveyance  of  the 
mills,  as  against  a  subsequent  grantee  of  land 
lying  between  the  mills  and  the  dam.  Hickox 
v.   Parmelee,   21   Conn.   86. 

Under  a  grant  of  a  riparian  mill  property 
bounded  by  the  middle  of  the  stream,  all  the 
grantor's  mill  property  to  be  attached  to  that 
laud,  the  grantee  acquires  but  an  easement  for 
his  dam  on  grantor's  land  beyond  such  middle 
line.  Whitehead  v.  Garris,  48  N.  C.  (3  Jones, 
L.)   171. 

A  conveyance  of  mill  property  carries  with 
it  all  the  incidents  and  privileges  connected 
with  its  use,  and  this  includes  the  right  to 
maintain  a  dam  so  as  to  produce  a  head  or 
power  equal  to  that  which  existed  at  the  time 
the  conveyance  was  executed.  Scott  v.  Michael, 
129  Ind.  250,  28  N.  E.  546. 

A  grant  of  a  mill  site,  together  with  the 
privilege  of  erecting  a  dam  which  shall  not  In- 
terfere with  the  mill  privilege  of  the  grantor 
higher  up  the  stream,  will  give  a  right  to  a 
portion  of  the  dam  on  property  of  the  grantor 
not  included  in  the  conveyance,  if  necessary  to 
make  the  privilege  available.  Dryden  v.  Jeph- 
erson,  18  Pick.  385. 

Limitation  upon  grant. 

Definition  of  the  water  rights  granted  or  ex- 
press limitations  in  the  grant  may  prevent  the 
passing  of  the  water  rights  to  the  full  extent 
to  which  they  have  been  used  by  the  grantor. 

A  grant  of  a  mill  site  by  metes  and  bounds 
which  exclude  the  pond  and  stream,  together 
with   the  right   to  draw  a   certain  amount  of 
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and  a  thing  that  is  a  natural  right  and  by 
other  expressions  of  that  kind;  but  in  the 
result  it  comes  to  this:     That  it  is  a  right 


545;  Tillotson  v.  Smith,  32  N.  H.  90,  6* 
Am.  Dec.  355;  Tennessee  Coal,  Iron,  d  R, 
Co,  V.  Hdmilton,  100  Ala.  252,  14  So.  167, 


of  the  same  character  as  tlie  right  to  the  and  cases  cited ;  Oreen  Bay  d  M.  Canal  Co^ 
pure  flow  of  air,  and  is  a  right  of  such  a  !  v.  Kaukodina  Water  Power  Co,  90  Wis.  370, 
nature  that  the  person  who  enjoys  it  cannot  ]  28  L.  R.  A.  443,  61  N.  W.  1121,  63  N.  W. 
at  any  time  fix  upon  a  particular  portion  of  :  1019,  and  cases  cited.  Judge  Story,  in 
water  to  which  he  is  entitled.  He  cannot !  Webb  v.  Portland  Mfg,  Co,  3  Sumn.  189, 
say  of  any  single  pint  or  globule  of  water  Fed.  Oa^.  No.  17,322,  uses  this  langua^: 
that  that  pint  or  globule  is  his.  He  can  *The  true  doctrine  is  laid  down  by  .  .  » 
only  say  that  he  is  entitled  to  the  flow  of  |  Sir  John  Leach  in  regard  to  riparian  propri- 
that  water  in  its  accustomed  manner,  both  |  etors.  and  his  opinion  has  since  been  delib- 
as  to  quantity  and  as  to  purity.*  The  rela-  j  erately  adopted  by  the  King's  bench, 
tive  right  of  upper  and  lower  proprietors  is  '  **Prima  facie"  (says  that  learned  judge), 
that  the  upper  has  no  right  to  divert  or  un- ,  "the  proprietor  of  each  bank  of  a  stream  is 


reasonably  retard  the  natural  flow  to  the 
lower,  and  the  lower  has  no  right  to  turn  it 
back  upon  the  upper,  to  their  injury. 
Thurber  v.  Martin,  2  Gray,  394,  61  Am.  Dec. 
468;  Miller  v.  Miller,  9  Pa.  74,  49  Am.  Dec. 


the  proprietor  of  half  the  land  covered  by 
the  stream,  but  there  is  no  property  in  the 
water.  Every  proprietor  has  an  equal  right 
to  use  the  water  which  flows  in  the  stream, 
and  consequently  no  proprietor  can  have  the 


water  from  the  pond  through  a  pipe  so  long  as  !  does  not  include  the  right  to  erect  a  trough  on 
«he  pond  is  continued,  accompanied  by  a  lease  the  grantor's  land  to  conduct  water  to  the 
for  a  term  of  years  of  the  right  to  draw  water  mill,  no  such  right  existing  at  the  time  of  the 
from  the  pond  through  a  flume  for  mnnufac-  |  grant.  Miller  v.  Bristol,  12  Piolc.  550. 
turlng  purposes,  will  not  pass  a  right  to  the  |  The  rule  that  a  grant  of  a  mill,  or  of  a  prlv- 
grantee  to  have  the  pond  maintained.  Wash-  i  ilege  of  a  mill,  carries  with  it,  by  impIIcntioD,. 
burn  &  M.  Mfg.  Co.  v.  Salisbury,  lo2  Mass.  I  not  only  the  land  upon  which  the  mill  stands, 
:t46,  25  N.  E.  71!4.  but  the  land  and  water  actually  and  commonly 

The  grantee  of,  a  mill  tnke«  the  same  sub-  I  used  Therewith  and  necessary  to  its  enjoyment, 
ject  to  a  prior  grant  of  a  privilege  of  talcing  |  does  not  apply  to  a  conveyance  of  mill  property 
water  from  the  mill  supply,  although  no  ex-  which  describes  it  as  a  lot,  when  this  lot  has 
press  reservation  thereof  be  made  on  his  grant,  certain  well-defined  boundaries,  and  when  the 
Walker  v.  Butz,  1  Yeates,  574.  "  passage  of  the  water  right  is  not  necessary  to 

The  owner  of  a  tract  of  land  does  not.  by  j  the  boueficlal  enjoyment  of  it,  since  the  founda- 
srantlng  a  parcel  thereof,  upon  which  a  mill  Ulon  of  the  Implication  is  necessity,  and  not 
and  dam  have  been  erected  without  his  knowl-  |  convenience.  Forrest  Mill  Co.  v.  Cedar  Falls 
edge,  and  of  which  no  mention  is  made  In  the  j  Mill  Co.  103  Iowa,  619,  72  N.  W.  1076. 
ixrant,  include  the  right  to  flow  his  remaining  I  An  easement  In  a  water  power  will  not  be 
land  with  tjie  mill  pond.  Tabor  v.  Bradley,  IS  implied  from  necessity  in  a  conveyance  of  land 
N.  Y.  100,  72  Am.  Dec.  498.  I  containing  a  mill,  between  tenants  in  common 

A  grant  of  the  grantor's  lower  mill  site  with  ]  ^yl  ^x^^  premises  and  of  the  water  power,  when 
I  he  waters  'therewith  used  and  enjoyed"  will  j  nig  grantees  already  own  a  three-fourths  Inter- 
"onvey  the  right  to  no  more  water  privileges  ,  ^st  in  the  power,  which  Is  sufficient  to  run  the 
than    are    then    used    In    connection   therewith.  I  mill.     lUd. 

Edinburgh  Life  Assur.  Co.  v.  Bamhart,  17  1^.        The  privilege  of  using  a  water  power  Is  not 
(\  C.  P.  63.  attached  to  a  mill,  st)  as  to  pass  by  subsequent 

A  grant  of  a  mill  privilege  with  right  of  |  conveyances,  by  a  grant  by  one  of  several  ten- 
raising  a  head  of  water,  at  all  seasons  of  the  j  ants  in  common  of  water  power  and  mill  sites 
year,  not  damaging  the  owner  of  the  land  ,  connected  therewith,  of  one  of  the  mill  sites  by 
above,  "as  also  said  grantor  reserves  to  him-  .  metea  and  bounds  on  which  his  cotenants  have 
self,"  was  intended  to  invest  both  grantee  and  erected  a  mill,  without  any  mention  of  water 
grantor  with  equal  rights  of  flowage  on  the  ;  power,  where  the  interest  of  the  grantees  In 
lands  granted  and  retained,  as  otherwise  the  j  the  water  power,  independent  of  the  grant.  Is 
clause  adds  nothing  to  the  grant  already  made,  i  sufficient  to  lurnlsh  power  for  the  mill.  Jhid. 
Rackley  v.  Sprague,  19  Me.  344.  j      a  conveyance  of  a  factory  and  the  land  on 

A  deed,  whether  valid  or  invalid,  made  by  '  which  it  stands,  with  the  appurtenances  there- 
administrators  of  an  intestate  owner  under  Ju-  \  of.  does  not  pass  the  exclusive  right  to  the  use 
diclal  authority  to  supply  a  deficit  in  the  per-  '  of  a  stream  passing  through  such  land  and 
sonal  estate,  of  a  mill  site,  does  not  authorize  |  used  in  connection  with  the  factory  beyond  Its 
the  grantee  to  overflow  adjoining  lands  belong-  i  limits,  the  vendor  owning  nothing  outside  of 
Ing  to  the  estate,  and  descending  to  the  heirs,  i  those  limits,  and  the  source  of  the  stream  be- 
Wlnans  v.  Brookfield,  5  N.  J.  \,.  847.  Ing  on  other  lands  at  a  distance.     Bliss  v.  Ken- 

A  conveyance  of  a  mill  and  reservoir  gives  nedy,  43  111.  67. 
the  grantee  only  the  right  to  maintain  the  dam  ;  The  grantee  of  a  mill  privilege  must  be  pre- 
as  it  existed  at  the  time  of  the  conveyance,  and  '  sumed  to  know  by  what  right  his  grantor  maln- 
the  right  to  flow  adjoining  laud  of  the  grantor  |  tained  the  dam  on  another's  land,  when  It 
does  not  pass  as  an  appurtenance.  Robertson  j  would  be  discovered  by  ordinary  caution;  and 
V.  Miller,  40  Conn.  40.  he    will    stand    In    no    higher    equity    relative 

The  grant,  by  an  owner  of  two  mills,  of  the  "  thereto.     Beldelman  v.  Foulk,  5  Watts,  308. 
upper  one,   does  not   Imply   the   right   to   have  '      The    right    to    flow    land    to    the    extent    to 
the  water  passed  from  the  wheel  free  from  in- '  which   It   would   be   flowed   if  a   milldam   were 
terference  by  the  lower  dam.     Cary  v.  Daniels,  \  raised    to    the    full    height    authorized    by    law 
8  Met.  406,  41  Am.  Dec.  532.  I  does  not  pass  as  appurtenant  to  the  mill  prop- 

A  grant  of  a  mill  with  the  yard  and  appurte-  ;  erty  when  the  owner  of  land  on  a  part  of  which 
nances,  with  the  rights  of  digging,  damming,  j  a  mill  is  located  conveys  the  mill  property ;  bat 
and  flowing  for  the  accommodation  of  the  mill,  only  the  right  to  flow  the  land  to  the  extent  It 
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right  to  use  the  water  to  tlie  prejudice  of 
4Uiy  other  proprietor  without  the  consent  of 
the  other  proprietors  who  may  be  affected 
by  his  operations.  No  proprietor  can  either 
-diminish  the  quantity  of  water  which  would 
•otherwise  descend  to  the  proprietors  below, 
nor  throw  the  water  back  upon  the  proprie- 
tors above.  Every  proprietor  who  claims  a 
nght  either  to  throw  tne  water  back  above, 
or  to  diminish  the  quantity  of  water  which 
is  to  descend  below,  must,  in  order  to  main- 
tain his  claim,  either  prove  an  actual  grant 
■or  license  from  the  proprietors  affected  by 
his  operations,  or  must  prove  an  uninter- 
rupted enjoyment  of  twenty  years,  which 
term  of  twenty  years  is  now  adopted  upon 
3,  principle  of  general  convenience,  as  af- 
fording conclusive  presumption  of  a  grant."  * 
Each  proprietor  is  therefore  entitled  to  the 
use  of  the  water  of  the  stream  as  it  flows 


is  flowed  at  the  time  the  property  Is  conveyed. 
Sabine  v.  Johnnon,  35  Wis.  18.*). 

That  a  steam  power  has  been  provided  for 
the  use  of  a  mill  when  the  water  is  Insufflcieat 
will  not  prevent  the  water  power  passing  as  an 
appnnenance  to  the  mill  if  the  water  power  Is 
necessary  to  a  full  enjoyment  of  It.  Simmons 
v.  Cloonan,  81  N.  Y.  557. 

Where  the  grantor  of  a  mill,  with  water 
privilege  to  be  used  only  In  connection  with  the 
mill,  after  the  erection  of  a  new  mill,  takes  a 
reconveyance  and  then  conveys  to  a  third  per- 
son, who  believes  that  he  is  receiving  the  new 
mill  and  the  water  privilege,  and  the  same  is 
then  in  use,  such  privilege  will  pass  by  the 
deed,  although  the  grantor  has  not  used  the 
water  privilege  in  connection  with  the  mill. 
Ihid.,  Reversing  7  Hun,  470. 

The  conveyance  of  a  mill  conveys  with  it,  as 
an  appurtenance,  the  water  necessary  to  work 
It ;  and  the  mere  fact  that  one  owning  both  a 
saw  and  a  grist  mill  did  not  work  the  former 
Id  summer  will  not  entitle  a  later  owner  of  the 
gristmill  to  demand  that  his  grantor's  success- 
or in  title  to  the  sawmill  shall  not  operate  It 
in  summer,  in  the  absence  of  limitations  to  that 
etfect  in  the  conveyance  to  sncli  successor. 
Morrill  v.  Morrill.  5  N.  11.  321). 

Estate  granted. 

T-nU^s  there  is  some  limitation  in  the  grant, 
the  quality  of  the  estate  will  be  one  of  inherit- 
ance. 

A  dtod  to  land  for  a  mill  site,  together  with 
water  power  from  the  waterworks  of  the  grant- 
or, containing  a  clause  to  the  effect  that  thtf 
grantee  should  have  and  hold  the  aforesaid 
easements,  rights,  and  privileges  unto  himself. 
his  heirs,  and  assigns  forever,  as  appurtenancorj 
belonging  to  said  land,  creates  an  easement  to 
such  water  power  which  will  pass  with  the  con- 
veyance or  transmission  of  the  land  by  deed, 
devise,  or  descent.  Sterling  Hydraulic  Co.  v. 
Williams,  «6  111.  393. 

Where  a  deed  conveyed  to  the  grantee,  his 
heirs,  and  assigns  forever,  certain  described 
land,  with  the  buildings  and  appurtenances 
thereon  and  thereunto  belonging,  for  the  pur- 
pose of  carrying  on  the  fulling  business;  and 
l)y  a  separate  clause  gave  to  the  grantee,  with- 
out words  of  inheritance,  the  privilege  of  "sup- 
plying himself"  with  water  from  a  mill  pond, 
which  had  always  been  used  for  the  benefit  of 
the  fulling  mill ;  and  the  hnhendum  provided 
that  the  granted  premises  and  the  appurte- 
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<  through  his  land,  and  an  appropriation  of  a 
j  specific  portion  of  it  by  one  proprietor  to 
'  the  exclusion  of  a  lower"  proprietor  is  an  in- 
I  vasion  of  a  right  of  the  lower,  which  the 
;  latter  can  invoke  the  injunctive  power  of  the 
!  court    of    equity     to   prevent.     Clinton   v. 
:  Myrrs,  40  N.  Y.  511,  7  Am.  Rep.  373,  and 
authorities    cited.     But   the   principle   just 
announced  does  not  conflict  w^ith  the  rule 
that  every  riparian  owner  has  a  right  to  use 
primarily  the  water  of  a  flowing  stream  for 
domestic  purposes,  for  the  support  of  life  in 
man  and  beast,  and,  in  addition,  in  a  proper 
and  reasonable  way,  for  the  irrigation  of  nis 
land,  or  for  the  operation  of  his  machinery 
on  his  land,  provided  the  volume  of  water 
in  the  stream  warrants  this  use  above  do- 
mestic uses.     Evans  v.  Merriweathery  3  111. 
492,  38  Am.  Dec.   106;   Elliot  v.  Fitchburq 
R.  Co.  10  Cush.  191,  57  Am.  Dec.  86;  Dil 

nances  were  to  be  held  by  the  grantee,  his  heirs, 
and  assigns  forever, — It  was  held  that  the  priv- 
ilege of  using  the  water  was  not  a  mere  person- 
al privilege  to  the  granlee,  but  it  extended  to 
his  heirs  and  assigns.  Miller  v.  Scolfield,  12 
Conn.  335. 

A  devise  of  a  mill  using  water  from  a  par- 
ticular dam,  together  "with  an  equal  propor- 
tion of  water"  out  of  the  dam,  will  convey  a 
right  In  the  water  as  permanent  as  the  title 
to  the  mill.     He  Water  Comrs.  4  Edw.  Ch.  545. 

But  in  a  deed  of  an  undivided  moiety  of-  a 
mill  site  and  water  premises,  a  clause  giving 
the  grantee  (but  not  his  heirs  or  assigns)  a 
right  to  put  in  a  shop  and  planing  mill  and 
take  water  for  them  from  the  fiume,  so  as  not 
to  Interfere  with  the  other  mills  or  any  ma- 
chinery substituted  for  them,  conveys  no  fee. 
but  Is  a  mere  license  to  erect  the  shop  and 
planing  mill  and  exclusively  use  the  same 
wliile  they  last,  which  expires  with  their  decay 
Baldwin  v.  Aldrlch,  34  Vt.  526,  80  Am.  Dec. 
695. 

Grant  for  particular  purpose. 

In  accordance  with  the  rule  applicable  to 
grants  of  power  generally,  the  mention  of  a 
particular  purpose  for  which  the  power  Is  to 
be  used  will  not  prevent  its  application  to  other 
purposes.  The  cases  upon  tlic  general  subject 
are  not  inserted  here,  because  they  Involve 
grants  which  are  broader  than  of  a  mere  mill 
or  mill  privilege.  The  follpwlug  cases  of  grants 
of  mills  and  privileges,  however,  illustrate  the 
rule. 

A  grant  of  a  mill,  with  the  privilege  of  draw- 
ing water  "for  the  use  of  said  works,"  does  not 
limit  the  right  to  use  the  water  to  the  works 
then  in  place,  but  the  quantity  necessary  for 
its  works  may  be  applied  to  other  uses.  Com- 
stock  v.  Johnson,  46  N.   Y.  615. 

The  use  of  a  mill  privilege  purchased  from 
a  lower  owner  on  the  same  sti-eam  Is  not  lim- 
ited to  the  use  previously  made  of  It,  but  to 
what  is  reasonable  and  properly  conformable 
to  the  wants  and  usages  of  the  community, 
iiaaklns  v.   llasklns,  9   Gray,  390. 

Liabtlity  for  fleiraciing  from  giant. 

The  grantee  of  a  mill  privilege  may  recover 
the  damages  resulting  from  grantor's  act  In 
tleprivlng  him  of  the  use  of  the  amount  of  wa- 
ter flowing  to  his  mill  at  the  time  of  purchase. 
Stlckney  v.  Muuroe,  44  Me.  195.  H.  P.  F. 
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ling  V.  Murray,  6  Ind.  324,  63  Am.  Dec.  385;  , 
Tiliotson  V.  Smith,  32  N.  H.  90,  64  Am.  Dec. 
365;  Dumont  v.  Kellogg,  29  Mich.  420,  18  1 
Amj  Rep.   102.    What  is  a  reasonable  and  | 
permissible  diversion  of  the  water  of  a  ran- 1 
ning  stream,  with  respect  to  the  rights  of 
riparian  proprietors,  depends  upon  the  size  '• 
and  character  of  the  stream,  the  purpose  for 
which  the  diversion  is  made,  and,  as  a  gen- 
eral proposition,  upon  the  circiimstances  of 
the   particular    case.      Elliot    v.    Fitchburg 
R,  Co,  10  Cush.  191,  57  Am.  Dec.  85;  Dcuvis 
v.  Winsloic,  51  Me.  264,  81  Am.  Dec.  573; 
Hayes  v.  Waldron,  44  N.  H.  580,  84  Am. 
Dec.  105;  Pool  v.  Letcis,  41  Ga.  162,  5  Am. 
Rep.  526;  Dumont  v.  Kellogg,  29  Mich.  420, 
18    Am.    Rep.    102;    Jones   v.    Adams,     19 
Nev.     78,     6    Pac.    442.     In     Garioood    v. 
New  York   (7.   d   H.   R,   R.   Co,   83    N.    Y. 
400,  38  Am.   Rep.  452,  it  was   raled  that 
an  upper  riparian  owner  on  a  stream  has 
no  right  to  divert  the  water  by  pipes  and 
reservoirs  for  the  use  of  his  locomotive  en- 
gines, to  the  detriment  of  a  lower  proprie- 
tor, a  mill  owner,  and  that  the  mill  owner 
might  enjoin  such  diversion.     Danforth,  J., 
in  the  course  of  his  opinion,  after  stating 
that  the  rights  of  the  parties  were  to  be  de- 
termined upon  the  law  applicable  to  upper 
and  lower  riparian  owners,  said :     *Each  has 
the  right  to  the  ordinary  use  of  water  flow- 
ing past  his  land  — that  is,  ad  lavandum  et 
ad   potandum — for   domestic    purposes    and 
liis  cattle,  although   some   portion  may  be 
thereby  exhausted;  and  this  is  so  without 
regard   to  the   effect   which   such   use  may 
have    upon    the    lower    owner.     The    water 
may  also  be  used  for  irrigation  or  for  man- 
ufacturing   purposes.     The    cases    cited    bj' 
appellant  are  abundant  to  show  this ;  but  in 
every  one  the  irrigation  is  of  the  land  to 
which  the  right  to  use  the  water  is  an  inci- 
dent, or  with  which  the  manufacturing  pur- 
pose is  connected.     But  even  this  privilege 
cannot  be  exercised  if  thereby  the  lawful  use 
of  the  water  by  a  lower  proprietor  is  inter- 
fered with  to  his  injury/— citing  Miner  v.  • 
aHmour,  12  Moore,  P.  C.  C.  156,  and  Tyler . 
v.   Wilkinson,  4  Mason,  397,  Fed.  Cas.  No.  | 
14,312.     Further  on  in  his  opinion  he  saj's:  - 
*But  the  learned  counsel  for  the  appellant! 
contend  that,  inasmuch  as  both  plaintiff  and ' 
defendant  require  the  water  for  artificial,  as 
distinguished  from  natural,  uses, — the  one  | 
aa  a  power  for  mill  purposes,  the  other  as 
material  or  the  means  of  producing  power . 
for  railroad  purposes,  it  may  be  abstracted 
by  the  defendant,  even  to  the  other's  injury, ' 
although  he  concedes  the  rule  would  be  dif- 1 
ferent  if  the  plaintiff  required  the  water  for  | 
natural  purposes.     It  is  difficult  to  see  how  i 
such     a     distinction     can     be    maintained.  ■ 
.     .     .     If  the  defendant's  use  was  for  nat- 1 
ural  purposes,  there  might  be  some  reason 
of  giving  it  priority.' 

"While  the  principles  above  stated  are 
sustained  by  the  cases,  the  further  rule  is 
well  established  that,  though  each  riparian 
proprietor  is  entitled  to  the  steady  and 
usual  How  of  the  water,  still  this  right 
must,  in  some  circumstances,  within  proper 
limitations,  be  taken  with  modification.  So 
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it  has  been  held  that  it  is  not  unlawful  to 
detain  the  water  for  a  reasonable  time,  if  it 
is  detained  in  good  faith  for  a  useful  par- 
pose,  and  with  as  little  interference  with  the 
rights  of  other  proprietors  as  is  practicable. 
Pool  V.  Leans,  41  Ga.  162,  5  Am.  Rep.  52t>; 
JSpring field  v.  Harris,  4  Allen,  494,  81  Am. 
Dec.  715;  Caseheer  v.  Mowry,  55  Pa.  41^, 
03  Am.  Dec.  766.  Likewise,  it  had  bees 
held  in  a  number  of  cases  that  priority  of 
occupation  in  the  use  of  water  by  a  mill 
owner  invests  him  with  no  right  to  say  that 
those  above  or  below  on  the  stream  hare  n> 
right  to  turn  the  water  to  useful  or  beoen- 
cial  purposes.  Plait  v.  Johnson,  15  Johm. 
213,  8  Am.  Dec.  233;  Thurher  v.  Martinet 
Grav,  394,  61  Am.  Dec.  468;  Davis  v.  Getch- 
ell,  50  Me.  602,  79  Am.  Dec.  636;  Springfieid 
V.  Harris,  4  Allen,  494,  81  Am.  Dec.  715. 
But  it  has  been  also  ruled  in  a  number  cf 
cases  that  a  proprietor  first  usinsr  the  water 
of  a  stream  for  beneficial  purposes  has  a  rigbt 
to  water  sufficient  to  run  his  mill,  era 
tliough  the  effect  be  in  a  reasonable  use  cf 
the  water  to  destroy  the  value  of  a  Icwer 
privilege,  or  to  prevent  an  upper  proprietor 
from  placing  a  dam  and  mill  on  his  land. 
Hatch  V.  Dwight,  17  Mass.  *i89.  9  Am.  Dee. 
145;  Thurher  v.  Martin,  2  Gray,  394,  61 
Am.  Dec.  468;  Chandler  v.  Howland,  7  Graj. 
348,  66  Am.  Dee.  487 ;  Gary  v.  Daniels,  S 
Met.  466.  41  Am.  Dec.  532.  Wetmore  t. 
U7it/e,  2'Cai.  Ca5.  87,  2  Am.  Dec.  323,  i* 
closely  analogous  to  the  present  case  in  its 
facta,"  and  at  least  in  the  principle  it  ui- 
nounces  as  applicable  to  this  case.  In  that 
case  Wetmore  filed  a  bill  and  prayed  for  » 
injunction  to  restrain  the  defendants  to  it 
from  molesting  or  disturbing  him  in  the  €c- 
joyment  of  mills,  milldam,  and  the  water 
()f~  the  Saghquate  creek,  and  that  he  migbt 
be  quieted  in  his  possession  and  enjcymetit 
of  it,  and  for  such  other  and  further  reliff 
as  the  court  should  direct.  It  appears  fron 
the  opinion  in  the  case  that  in  1788  Wft- 
more  was  seised  of  the  lands  on  the  east  sice 
of  Saghquate  creek,  together  with  an  «}m1 
moiety  of  the  creek  itself,  and  that  Whit^ 
was  seised  of  the  lands  on  the  west  side  of 
the  creek,  together  with  the  other  moiefy  <»f 
the  creek,  and,  being  thus  seised,  they,  with 
one  Beardsley,  built  a  gristmill  and  sawmill 
\ilM)n  the  land  of  Wetmore,  and  that  a  canal 
was  dug  for  the  purpose  of  diverting  ^n» 
of  the  water  of  the  creek  to  these  mi-l** 
The  parties  continued  to  operate  the  milfe; 
jointly  and  enjoy  the  profits  thereof  accopl  | 
ing  to  their  respective  proportion  thfreinj 
for  some  three  years,  when  Wetmore  pur- 
chased the  shares  of  his  copartner  in  the 
mill.  His  purchase  of  the  share  of  Wbitej 
was  in  parol.  After  this.  White  claimed  the 
right  to  divert  water,  formerly  used  in  the 
operation  of  the  mill.  Thompson,  J.,  with 
these  facts  before  him,  stated  that  the  follow- 
ing  questions  arose:  (1)  Whether  appellant! 
Wetmore  ever  acquired  any  right  to  tJiew*' 
ters  of  Saghquate  creek  for  the  use  of  th^ 
mill;  (2)  if  so,  whether  that  was  a  temp^ 
lary  right;  (3)  whether,  the  purchase  bei^j 
by  parol,  the  defendants  can  avail  the* 
solves   of  the  statutes  of   frauds   to  avoil 
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tbem.  In  a  lengthy  opinion,  Judge  Thomp- 
son niled,  in  effect,  as  embodied  in  the  head- 
note  to  it,  that  if  a  stream  of  water  be 
owned  by  two  persons,  whose  lands  are  on 
opposite  sides  of  it,  and  they  agree  to  erect 
mills  on  the  lands  of  one  and  turn  the  whole 
stream  to  tiie  mill,  it  will  be  an  appropria- 
tion of  the  water  to  the  mill,  and,  whether 
held  jointly  or  in  common,  a  release  of  the 
interest  of  one  tenant  in  the  mill  will  carry 
with  it  his  right  to  the  water.  He  further 
rules  that  by  a  sale  of  the  mills  the  water  of 
the  raceway  will  pass  as  an  incident  of  the 
property.  He  also  ruled  in  the  case  that 
payment  of  the  consideration  to  White,  pos- 
session, and  the  making  of  improvements 
took  the  case  out  of  the  statute  of  frauds. 
That  case  has  received  criticism  in  respect 
to  its  holding  on  the  statute  of  frauds,  but, 
so  far  as  we  have  discovered,  has  been  sub- 
jected to  none  as  to  the  other  points  above 
ruled  in  it.  The  principle  announced  in  it, 
and  the  other  general  principles  stated  in 
that  opinion,  so  far  as  we  are  advised,  are 
not  in  conflict  with  any  Tennessee  case. 
Posey  V.  James,  7  Lea,  98,  cited  by  appel- 
lant, does  not,  as  we  think,  militate  against 
Weimore  v.  White,  2  Cai.  Cas.  87,  2  Am. 
Dec.  323,  supra,  nor  does  it  sustain  the  con- 
tention of  appellant,  as  applied  to  the  facts 
of  this  case.  Judge  Turney  simply  an- 
nounced in  Uie  course  of  his  opinion  that  it 
was  settled  in  this  state  that  the  owners  of 
land  upon  navigable  streams  have  title  to 
ordinary  low-water  mark,  but,  if  not  navi- 
gable, to  the  center.  The  case  really  had  to 
do  with  alluvial  accretions  to  the  bank  of  a 
river,  and  extending  into  It.  In  Holhert  v. 
Edens,  5  Lea,  204,  40  Am.  Rep.  26,  Judge 
Ck>oper,  speaking  for  the  court,  said :  *If  a 
water  course  be  navigable,  in  a  legal  sense, 
the  soil  covered  by  the  water,  as  well  as  the 
use  of  the  stream,  belongs  to  the  public.  If 
it  be  navigable  only  in  the  ordinary  sense, 
the  ownership  of  the  bed  of  the  stream  is  in 
the  riparian  proprietors,  and  the  public 
have  an  easement  therein  for  purpose  of 
transportation  and  commercial  intercourse. 
If  the  stream  be  so  shallow  as  to  be  unfit  for 
such  purposes  of  transportation  and  com- 
merce, both  the  right  of  property  and  use 
are  in  the  owners  of  the  adjoining  land.* 


"These  cases,  as  we  view  them,  do  not,  ia 
any  controlling  sense,  touch  upon  the  right 
of  one  riparian  proprietor  to  divert  the  wa- 
ter of  a  flowing  stream  to  the  injury  of  the 
business  of  another  riparian  proprietor,  and 
especially  of  the  business  of  the  other  he  had 
aided  in  establishing,  and  thereafter  parted 
with  his  interest  in  it." 

We  think  this  is  a  correct  exposition  of 
the  law  applicable,  and  have  embodied  and 
adopted  it,  because  of  the  able,  elaborate, 
and  painstjELking  citation  of  authorities,  as 
the  opinion  of  this  court.  In  addition,  we 
cite  the  case  of  Wall  v.  Cloud,  3  Humph. 
182,  as  applicable  to  the  present  one,  and 
as  laying  down  some  rules  entirely  in  point 
in  this  case,  and  entirely  in  accord  with 
Wctmore  v.  White,  2  Cai.  Cas.  87,  2  Am. 
Dec.  323.  It  was  there  held  that  everything 
necessary  to  the  full  enjoyment  of  a  right 
passes  with  the  purchase  of  the  right,  and, 
therefore,  if  a  place  for  the  abutment  of  a 
dam  is  sold,  the  right  to  use  the  water  col- 
lected by  the  dam  passes  with  the  land,  and, 
if  the  right  be  plain  and  evident,  a  suit  at 
law  to  establish  it  is  not  a  prerequisite  to 
the  bill  to  enjoin  the  interference  with  such 
right  When  the  defendant  sold  to  com- 
plainant his  right  and  interest  in  the  mill, 
it  carried  with  it  all  the  easements  and  ap- 
purtenances necessary  to  its  operation  aj& 
they  existed  when  the  sale  was  made,  and 
the  defendant  has  no  legal  or  equitable 
right  to  disturb  the  flow  and  supply  of  wa- 
ter as  they  then  existed.  Especially  is  this 
so  wlien  the  use  of  all  the  water  is  required 
to  operate  the  mill,  except  such  as  might  be 
used  for  domestic  purposes, -as  conceded  in 
the  bill,  and  as  laid  down  by  the  court  of 
chancery  appeals.  It  fully  appears  that  any 
diminution  of  the  flow  of  the  water  for  the 
purpose  of  operating  other  machinery  would 
lessen  the  value  of  the  mill,  and  prove  to 
that  extent  an  injury  to  the  complainant. 
By  tlie  express,  as  well  as  implied,  covenants 
in  defendant's  deed,  he  could  not  be  permit- 
ted to  do  this. 

The  decree  of  the  Court  of  Chancery  Ap- 
peals is  affirmed,  and  the  decree  of  that 
court  is  made  the  decree  of  this  court. 


NEW  YORK  COURT  OF  APPEALS. 


Byron  R.   BREWSTER,  Respt., 

V. 

J.  &  J.  ROGERS  COMPANY,  Appt. 
(169  N.  y.  73.) 

1.     There    la    no    rlft'lit    to    store    i^ater 
aloiiK  a  stream  which  is  a  natural  high- 


Noi'E. — As  to  the  right  to  use  stream  for 
floating  logs,  see  note  to  Carlson  v.  St.  Louis 
River  Dam  &  Improv.  Co.  (Minn.)  41  L.  R.  A. 
371. 

As  to  liability  for  Injuries  inflicted  on  ripa- 
rian owners    by  floatage,  see  note  to  Coyne  v. 
Mississippi  &  Bum  River  Boom  Co.   (Minn.)  41 
L.  R.  A.  494. 
58  L.  R.  A. 


way  for  running  logs,  and  discharge  It  for 
the  purpose  of  aiding  a  drive,  so  as  to  in 
crease  the  natural  volume  of  the  stream  and 
overflow  and  wash  away  the  banlca  to  the  in- 
Jury  of  riparian  owners. 

.  A  Mtatutorx  remedy  for  injuries  to 
riparian  property  by  floating  logs  in  the 
stream  is  cumulative  merely,  and  does  not 
deprive  the  riparian  owner  of  his  common- 
law  action  for  such  injuries. 

Aflecinate  compensation  for  the 
conOemuation  of  the  rlslit  to  float 
loers  in  a  stream  under  the  power  of  emi- 
nent domain  is  not  made  where  its  recovery 
is  made  to  depend  on  the  responsibility  or 
solvency  of  an  individual  or  corporation,  or 
upon  a  bond   the  amount  of  which   is  arbl- 
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trarily  fixed  at  a  specified  sum  In  all  cases, 
regardless  of  what  niHy  be  the  value  of  the 
rights  appropriated  or  the  amouDt  of  damage 
intilcted,  and  which  is  to  be  accepted  with- 
out any  opportunity  on  the  part  of  the  land- 
owners to  question  the  sufficiency  of  the 
sureties. 
4.  The  poiver  of  eniinent  domain  cau- 
uot  1»e  exercised  to  enable  each  person 
desiring  to  float  logH  in  a  stream  to  do  so 
without  the  acquisition  of  any  rights  on  the 
part  of  the  public. 

(December  10,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme (?ourt.  Third  Department,  affirming 
a  judgment  of  the  Essex  County  Circuit  in 
favor  of  i)Iaintiff  in  an  action  brought  to  re- 
-cover  damages  for  injuries  to  plaintiff's 
property  by  the  alleged  negligent  use  of  a 
stream  for  iloating  timber.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Hand  Sc  Hale,  for  appellant: 

All  use  of  the  river,  proved  in  this  action, 
has  been  a  la\vful  exercise  of  the  right  of 
eminent  domain,  fully  authorized  by  stat- 
ute;* and  this  action,  therefore,  will  not  lie. 

It  is  not  at  all  necessary  that  compensa- 
tion to  the  riparian  owner  precede  appro- 
priation or  use. 

Smith  v.  Helmer,  7  Barb.  416;  Re  8t. 
Lawrence  cC  A.  R.  Co.  66  Hun,  306,  21  N.  Y. 
Supp.  62;  Cherokee  Nation  v.  Southern 
Kayiaas  H.  Co.  135  U.  S.  641,  669,  34  L.  ed. 
295,  303,  10  Sup.  Ct.  Rep.  965;  Odell  v. 
DeWitt,  53  N.  Y.  643. 

The  act  of  1893,  declaring  this  river  a 
^'public  highway"  (chap.  363),  is  constitu- 
tional and  valid. 

Re  Bums,  155  N.  Y.  23,  49  N.  E.  246. 

As  the  statute  gives  its  own  remedy,  all 
other  remedy  is  excluded,  and  this  court 
will  not  attempt  to  give  any  other. 

Dudley  v.  Mayhcir,  3  N.  Y,  9:  Re  United 
States  l*ipe  Line  Co.  16  App.  Div.  188,  44 
N.  Y.  Supp.  713;  Re  New  York,  L.  E.  d  W. 
./J.  Co.  110  N.  Y.  374,  18  N.  E.  120;  Heiser 
v.  New   York.  104  N.  Y.  68,  9  N.  E.  866; 
Jcssup  v.  Carnegie^  80  N.  Y.  441,  36  Am. 
Rep.   643;    Palmer  v.   Foley,   45   How.   Pr. 
110;  Selover  v.  Coe,  63  N.  Y.  438;  Calking  \ 
V.  Baldxcin.  4  Wend.  667,  21  Am.  Dec.  168;  ' 
Manchester.    S.    rf    L.   R.    Co.   v.   Anderson  • 
1 1898 j.  2  Ch.  394. 

That  remedy  is  governed  by  the  law  exist- 1 
ing  when  the  action  is  brought,  both  as  to 
form  and  time. 

Trim   v.   Willoughby,   44   How.   Pr.    189;' 
Howard  v.  Moot,  64  N.  Y.  262;  People  v. 
Turner,  117  N.  Y.  227,  22  N.  E,  1022,  145  i 
N.  Y.  451,  40  N.  E.  400,  168  U.  S.  90,  42  L. 
ed.  392,  18  Sup.  Ct.  Rep.  38;  Re  Davis,  149 
N.  Y.  539,  44  N.  E,  185. 

The  stream  in  question  being  a  highway 
for  the  purpose  of  floating  logs,  such  use  of 
it  does  not  give -any  right  of  action  to  a  ri- 
parian owner  unless  some  negligence  or  wil- 
lful wrong  is  involved. 

Ou*terson  v.  Gould,  77  Hun,  429,  28  N.  Y. 
Supp.    789;    lUiUard    v.    Saratoga    Victory 
Mfg.  Co.  77  N.  Y.  625. 
58  L.  R.  A. 


Messrs.  Smitli  Sc  Wiokes,  for  respond- 
ent: 

The   remedies   provided   by   the   statutes, 

either  of  1880  or  of  1897,  are  not  exclusiye. 

If  applicable  at  all,  they  afford  only  an  ad- 

i  ditional  method  of  ascertaining  the  amount 

I  of  damages. 

I      Crittenden  v.  Wilson,  5  Cow.  165,  16  Am. 
I  Dec.  462;  Fa^ry^iers*  Tump.  Road  Co.  v.  Cov- 
I  entry,  10  Johns.  389:  Wetmore  v.  Tracy,  14 
Wend.  250,  28  Am.  Dec.  625;  Susquehanna 
<£•  B.  Tump.  Road  Co.  v.  People,  16  Wend. 
267;  Cold  en  v.Eldred,  15  Johns.  220;  Staf- 
ford  V.    Ingersol,    3    Hill,    38;    Renwick   v. 
\fon'i{i,  3  Hill,  621,  7  Hill,  575;  Waterfard 
rf  W.  Turnpike  v.  People,  9  Barb.  171;  Sel- 
den  V.   Delaitnre  d  H.  Canal  Co.  24  Barb. 
I  362:  Porter  v.  Mount,  41  Barb.  561;  Leon- 
lard    V.    Clinton,    26    Hun,    288;    People   v. 
I  Crouley,  23  Hun,  412;   McKee  v.  Delaware 
i  <£-  H.  Canal  Co.  52  Hun,  52,  4  N.  Y.  Supp. 
t  753,   Atlirmed   in    125  N.   Y.   353,  26  N.  E. 
I  3U5 :  Jordan  c6  S.  PI.  Road  Co.  v.  Morley,  23 
I  X.   Y.  552 ;    Candte  v.  Hayward,  37  N.   Y. 
I  653 :  People  v.  New  York  C.  d  H.  R.  R.  Co. 
I  74  X.  Y.  302 ;  Reining  v.  New  York,  L.  d  W. 
I  R.  Co.  128  X.  Y.  158,  14  L,  R.  A.  133,  28 
X.  E.   640:   Re  Grade  Crossing,   164  N.  Y. 
560,  49  X.  E.  127. 

Whetbei*  the  use  is  public  is  always  a 
judicial  question  to  be  determined  by  the 
court. 

Re  Eureka  Basin  Warehouse  d  Mfg.  Co. 
96  X.  Y.  42;  Re  Niagara  Falls  d  W.  R,  Co. 
108  X.  Y.  375,  15  X.  E.  429;  Pocantico 
M'ater works  Co.  v.  Bird,  130  X.  Y.  268,  29 
X.  E.  246. 

THe  act  of  1897  is  invalid  for  the  reason 
that  it  does  not  provide  for  the  payment  of 
compensation  before  the  exercise  of  the 
right  to  run  logs  by  the  defendant. 

Dusenbury  v.  Mutual  Teleg.  Co.  11  Abb. 
X.  C.  440;  De  Camp  v.  Thomson,  16  App. 
Div.  528,  44  X.  Y.  Supp.  1014;  Lewis,  Em. 
Dom.  §  457;  Mills,  Em.  Dom.  §  126;  Coo- 
lev,  Const.  Lim.  6th  ed.  693;  Sanhom  v. 
Beldeu,  51  Cal.  266;  Sage  v.  Brooklyn,  89 
X.  V.  189. 

Whenever  an  attempt  is  made  to  take 
private  property  under  the  power  of  emi- 
nent domain,  those  claiming  the  right  must 
point  to  a  statute  conferring  it,  and  all  such 
statutes  must  be  construed  strictly. 

Re  Thomson,  86  Hun,  405,  33  .X.  Y.  Supp. 
467 ;  Re  Burtis,  155  X.  Y.  23,  49  X.  E.  246. 
The  rule  of  damages  followed  by  the  trial 
justice  was  correct. 

Hartshorn  v.  Chuddock,  136  X.  Y.  116,  17 
L.  R.  A.  426.  31  X.  E.  997. 


Culleiiy  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  was  the  owner  of  two  farms 
in  the  county  of  Essex,  through  which  ran 
the  west  branch  of  the  Ausable  river,  on 
which  river  he  owned  and  maintained  a  dam 
and  a  sawmill.  Further  up  the  rlTer  tlie 
defendant  owned  large  tracts  of  timber 
land.  The  complaint  alleged  that  in  the 
years  1890,  1897,  and  1898  the  defendant 
floated  a  great  number  of  Iocs  down  said 
stream ;  that  for  the  purpose  of  floating  said 
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logs  the  defendant  accumulated  great  <|uan- !  tlie  accumulation^  so  as  to  increase  the  nat- 
tities  of  water  behind  dams  erected  by  it  on  ural  volume  of  the  stream  and  overflow  or 
tributaries  to  said  stream^  and  from  time ,  wash  away  the  adjacent  banks.  Noonan  v. 
to  time  discharged  into  it  the  water  so  ac-  j  Albany,  79  N.  Y.  470,  35  Am.  Rep.  540; 
cumulated  in  great  volume,  far  beyond  the ;  McCormick  v.  Horan,  81  N.  Y.  86,  37  Am. 
natural  llow  of  the  river,  causing  the  river  ■  Rep.  479.  The  erosion  of  the  banks  would 
to  overflow  its  banks,  injuring  both  the  be  in  the  nature  of  a  trespass  on  the  prop- 
plaintiff's  dam  and  his  adjacent  uplands.  :  erty  rights  of  the  owner  of  the  soil,  and 
The  plaintiff  asked  judgment  for  his  dam- ,  for  such  trespass  (or  private  nuisance,  if 
ages  and  for  an  injunction  restraining  the  i  not  technically  a  trespass)  the  plaintiff 
defendant  from  continuing  its  operations  on  would  unquesl^onably  be  entitled  to  main- 
the  stream.  The  defendant  answered,  deny-  tain  this  action  unless,  as  contended  by  the 
ing  the  injuries  alleged  in  the  complaint,  coimsel  for  the  appellant,  he  is  precluded 
and  averring  that  the  west  branch  of  the  therefrom  by  the  statute  of  1880,  referred 
Ausable  river  was,  and  for  years  had  been,  to,  or  by  the  navigation  law  (Laws  1897, 
a  public  highway  for  the  purpose  of  float- ;  chap.  592,  art.  5).  These  statutes  are  sub- 
ing  logs,  timber,  and  lumber.  The  answer  stantially  alike,  and  it  will  be  necessary  to 
also  set  forth  that  the  defendant  had  duly  j  refer  in  detail  to  the  provisions  of  that  of 
ifxecuted  and  flled  a  bond  with  sureties  in  1880  alone.  Section  3,  as  amended  by  chap- 
the  sum  of  $5,000  as  indemnity  against  all  ter  483  of  the  Laws  of  1897,  authorizes  any 
damages  that  might  be  caused  to  any  prop- !  person  desirous  of  floating  or  running  lum- 
€rty  by  its  use  of  said  river  as  a  highway:  ber,  logs,  or  other  timber  down  any  river 
that  the  damages  sustained  by  the  plaintiff  recognized  by  law  or  use  as  a  public  high- 
had  not  been  ascertained  or  appraised  by  '  way  to  construct  a  chute  or  apron  in  any 
<K)mmissi oners,  as  required  by  the  statute;  dam  across  it,  to  reconstruct  any  booms  or 
and  that  the  plaintiff's  cause  of  action  had ;  other  works  already  constructed  in  the 
not  accrued  within  one  year.  The  trial '  river,  and  to  ''construct  such  other  piers, 
court  found  that  the  defendant  had  stored  I  booms  or  other  works  as  may  be  necessary 
water,  and  then  discharged  it  into  the  |  for  the  passage  of  lumbei',  logs,  or  other 
stream,  as  alleged  in  the  complaint,  increas- 1  timber  over  and  through  the  channels  of 
ing  the  natural  volume  and  flow  of  the  said  rivers,  doing  no  injury  or  damage  to 
river,  whereby  the  plaintiff's  mill  and  farms '  the  owner  or  occupant  of  such  boom,  dam, 
were  damaged  to  the  amount  of  $500.  The  or  other  works,  or  to  the  owner  or  occupant 
court  held  that  the  defendant  had  the  right  I  of  any  land  on  which  such  piers,  booms, 
to  run  the  logs  through  the  stream,  as  the ,  dams,  or  other  works  may  be  consti'ucted, 
latter  was  a  public  highway  for  such  pur-  j  or  lands  flooded  thereby,  and  paying  to  such 
pose,  but  that  it  had  not  the  right  to  in-  owner  or  occupant  such  dama^res  as  he  or 
K'rease  the  natural  flow  of  the  stream  to  the  |  they  may  sustain  by  reason  of  the  construe- 


substantial  injury  of  the  plaintiff's  prem- 
ises; that  the  statutory  remedy  for  ap- 
praisal of  damages  was  not  exclusive,  and 
<iid  not  destroy  the  plaintiff's  right  of  ac- 
tion.    On  this  decision  judgment  was  ren- 


tion  of  such  piers,  booms,  or  other  works,  or 
the  llooding  of  lands  thereby,  and  paying 
also  all  damages  and  loss  that  may  be  occa- 
sioned or  done  to  any  and  all  property,  pub- 
lic or  private,  in  or  u{x>n  said  river  or  its 


dered  for  the  damages  it  was  found  that  the   banks,  by  reason  of  the  floating  of  logs  or 


plaintifl'  had  sustained,  but  no  injunction 
was  granted.  The  judgment  has  been  af- 
flrnied  by  the  appellate  division,  and  the 
<Iefendant  now  appeals  to  this  court. 


lumber,  or  by  reason  of  the  removal  of  ob- 
structions in  the  floatable  channel  of  said 
river,  and  in  case  the  amount  of  such  dam- 
age  cannot   be   amicably    arranged    by   the 


The  Ausable  river  was,  by  chapter  363  of  parties  interested,  the  same  shall  be  ap 
the  Laws  of  1893,  constituted  and  declared  |  pmised  by  three  commissioners,  to  be  ap- 
to  be  a  public  highway.  This  act  did  not  j  pointed  by  the  supreme  court  of  the  judi- 
provide  for  compensation  to  the  owners  of  cial  district  wherein  the  property  is  situ- 
the  bed  of  the  stream.  But  at  the  time  j  ated,  on  the  application  of  any  person  inter- 
there  was  a  general  statute  (Laws  1880,  ested  in  the  appraisal  of  such  damage,  on 
chap.  533 ) ,  which  authorized  and  regulated  |  three  days'  notice,  in  writing,  to  the  oppo- 
the  use  of  rivers  recognized  by  law  or  use ;  site  parties  of  the  time  and  place  of  making 


as  public  highways,  and  provided  for  com 
pensation  to  the  owners  of  property  dam 
.\ged  by  such  use.  The  learned  appellate 
xlivision  was  of  opinion  that  this  statute 
was  not  broad  enough  to  provide  for  com- 
pensation to  the  owner  of  the  bed  of  the 
•stream.  We  do  not  think  it  necessary  to 
pass  upon  that  question,  as  the  trial  court 
found  that  as  a  matter  of  fact  the  stream 
vrtLS  a  highway  for  running  logs,  which  it 
would  be  if,  in  its  natural  state,  it  was 
<-apable  of  transporting  logs  or  rafts.  Mor- 
ffon  V.  King,  35  N.  Y.  454,  91  Am.  Dec.  58; 
'Oould,  Waters,  §§  53,  64,  107.  But,  though 
a  highway,  no  one  would  have  the  right  to 
*tore  water,  and  then  suddenly  discharge 
oS  L.  R.  A 


such'  application.  .  .  .  The  intent  of 
this  statute  being  to  provide  compensation 
to  the  riparian  owner  in  all  cases  where 
rivers  and  streams  have  been  declared  to  be 
public  highways  for  the  purpose  of  floating 
logs  where  no  compensation  has  been  pro- 
vided therein  to  the  riparian  owners,  and 
to  those  having  vested  rights  upon  said 
streams  and  rivers."  Section  5  provides 
that  any  person  making  claim  for  damage 
arising  under  the  statute  shall  apply  within 
oiip  year  after  the  occurrence  of  the  same, 
or  be  debarred  from  recovering  the  same. 
Section  10  requires  any  person  intending  to 
float  or  run  lumber  on  any  river  to  first  ex- 
ecute and  file  a  bond  to  the  people,  with 
32 
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sufficient  sureties^  in  the  sum  of  $5,000,  to 
be  approved  by  the  county  judge  in  the 
county  or  counties  in  or  through  which  the 
river  or  rivers  proposed  to  be  used  flow, 
and  that  any  person  suffering  loss  or  dam- 
age may  maintain  an  action  in  his  own 
name  against  the  parties  executing  the 
bond.  The  claim  of  the  learned  counsel  for 
the  appellant  is  that  the  remedy  given  by 
the  statute  to  the  injured  property  owners 
is  exclusive,  and  that  the  plaintiff  was  re- 
quired to  apply  for  an  assessment  of  his 
damages  before  the  commissioners,  appoint- 
ed as  prescribed  by  the  statute,  within  one 
year  from  the  time  of  their  occurrence,  or 
be  precluded  from  any  recovery.  The  gen- 
eral rule  is  that,  if  a  new  right  be  given  by 
statute,  and  a  remedy  for  the  invasion 
thereof  be  prescribed,  the  statutory  remedy 
is  exclusive;  but,  if  there  be  an  existing 
right  and  a  common-law  right  of  action  for 
its  violation,  then  the  statutory  remedy  is 
only  additional  or  cumulative.  Crittenden 
v.  Wilson,  5  Cow.  165,  15  Am.  Dec.  462; 
Dudley  v.  Mayhew,  3  N.  Y.  9;  McKee  v. 
Delaware  &  H.  Canal  Co.  125  N.  Y.  353,  26 
N.  E.  305;  Reining  v.  New  York,  L.  d  W. 
R,  Co,  128  N.  Y.  157,  14  L.  R.  A.  133,  28 
N.  E.  640.  In  cases  such  as  the  one  before 
us  this  is  necessarily  the  rule.  The  plain- 
tiff's property  rights  had  been  violated. 
The  legislature  could  not  deprive  him  of  the 
right  to  recover  damages  for  such  violation, 
and  his  claim  for  damages  could  not  be 
made  the  subject  of  condemnation  proceed- 
ings. Re  Townsend,  39  N.  Y.  171.  The 
only  theory  on  which  the  plaintiff's  recov- 
ery can  be  successfully  assailed  is  that  the 
acts  for  which  the  defendant  is  sued  were 
done  in  the  exercise  of  the  power  of  emi- 
nent domain  granted  by  the  state.  If,  un- 
der the  provisions  of  the  statute  of  1880, 
the  property  rights  of  the  plaintiff  were 
lawfully  appropriated  to  a  public  use,  then 
he  never  had  any  common-law  right  of  ac- 
tion for  trespass  or  nuisance,  for  there  was 
no  trespass  or  nuisance. 

But  the  statute  cannot  be  upheld  as  a 
constitutional  exercise  of  the  power  of  emi- 
nent domain.  It  was  settled  early  in  the 
history  of  this  state  that,  where  private 
property  is  taken  for  public  use,  compensa- 
tion need  not  necessarily  precede  the  appro- 
priation ;  but  it  was  also  settled  that,  where 
payment  does  not  precede  appropriation,  it 
must  be  secure  and  certain.  Bloodgood  v. 
Mohawk  d  H,  River  R.  Co.  18  Wend.  9,  31 
Am.  Dec.  313.  The  responsibility  of  the 
state  or  of  one  of  its  municipal  corporations 
or  political  divisions  is  deemed  sufficient, 
but  a  fund  to  be  raised  solely  from  a  local 
assessment  district  of  limited  area  *'is  not 
a  sure  and  adequate  provision,  dependent 
upon  no  'hazard,  casualty,  or  contingency 
whatever,*  such  as  law  and  justice  require 
to  meet  the  constitutional  requirement." 
Sage  v.  Brooklyn,  89  N.  Y.  189.  It  is  clear, 
therefore,  that  the  property  owner  cannot 
be  relegated  to  the  doubtful  responsibility 
or  solvency  of  a  private  corporation  or  of 
an  individual.  Bloodgood  v.  Mohawk  d  H. 
River  U.  Co.  18  Wend.  9,  31  Am.  Dec.  313. 
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Nor  is  the  statutory  direction  that  the  par- 
ties seeking  to  use  a  river  shall  first  give 
a  bond  a  sufficient  compliance  with  the  con- 
stitutional requirement.  The  statute  arbi- 
trarily fixes  the  amount  of  the  bond  at  $6,- 
000  in  all  cases,  regardless  of  what  may  be 
the  value  of  the  property  rights  appropri- 
ated or  the  amount  of  the  damage  inflicted^ 
which  may  far  exceed  that  sum.  The  ap- 
plication for  the  approval  of  the  bond  is  e» 
parte,  and  no  landowner  has  any  opportu- 
nity to  be  heard  as  to  the  sufficiency  of  the 
sureties.  But  one  bond  is  required,  no  mat- 
ter how  many  owners  there  may  be  whose 
lands  and  properties  are  invaded,  and,  once 
given,  it  seems  to  authorize  the  indefinite 
and  continued  use  of  the  river.  No  such 
provision  can  be  regarded  as  affording  ade- 
quate security  for  compensation.  The  old 
general  railroad  act,  in  cases  where  the 
title  of  the  company  to  any  part  of  its  road 
!  proves  defective,  empowered  the  company, 
by  an  order  made  in  condemnation  proceed- 
ings, to  continue  in  possession  of  the  land 
upon  giving  sufficient  security.  The  consti- 
tutionality of  this  provision  was  upheld  by 
the  supreme  court.  Re  8t.  Lawrence  d  A. 
R.  Co.  66  Hun,  306,  21  N.  Y.  Supp.  131.  We 
think  the  case  was  properly  decided,  but  it 
is  clearly  distinguishable  in  principle  from 
that  before  us.  There  the  amount  and 
character  of  the  security  were  determined 
in  a  judicial  proceeding  in  which  the  land- 
owner appeared  and  was  heard.  In  Nor- 
folk d  N.  B.  Hosiery  Co.  v.  Arnold,  143  N". 
Y.  265,  38  N.  E.  271,  the  appeal  was  from 
an  injunction  order  staying  the  prosecution 
of  actions  against  the  defendant  for  certain 
royalties  until  the  final  determination  of 
one  action  between  the  same  parties.  The 
defendant  claimed  that  by  not  allowing  her 
to  prosecute  her  claitns  as  they  became  due 
her  constitutional  rights  were  violated. 
This  court  held  that  there  was  no  analogy 
between  a  stay  of  the  collection  of  debts 
enacted  by  the  legislature  and  one  granted 
by  the  court  in  an  action  brought  for  the 
purpose,  because  the  latter  was  granted,  not 
by  the  arbitrary  fiat,  but  for  cause  in  a  judi- 
cial proceeding  in  which  the  party  has  an 
opportunity  to  be  heard.  The  difference  be- 
tween the  railroad  case  and  the  one  before 
us  is  the  same  in  character  and  principle 
,  as  that  pointed  out  by  Judge  Earl  in  the 
'  case  cited.  The  security  provided  by  the 
!  statute  is  arbitrary,  and  no  opportunity  is 
I  afforded  the  landowner  to  show  that  it  ia 
!  inadequate  in  amount  or  insufficient  in 
j  character. 

I  There  is  a  further  objection  that  goes  to 
i  the  whole  character  of  the  statutory  scheme 
i  considering  the  act  as  one  conferring  the 
power  of  eminent  domain.  The  scheme  is 
that  the  lands  or  the  easements  therein 
necessary  for  highways  created  by  the  law 
shall  not  be  permanently  acquired  by  the 
public,  but  that  each  person  who  uses  the 
highway  shall  make  compensation  to  the 
landowner  for  such  use.  We  admit  that  the 
temporary  appropriation  of  property,  or  its 
appropriation  for  a  specified  time,  may  be- 
authorized,  and  that  it  is  not  necessary  that 
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the  land  should  be  acquired  in  fee.  We  also 
admit  that  property  can  be  held  by  no  ten- 
ure which  will  exempt  it  from  a  future  ex- 
ercise by  the  state  of  the  power  of  eminent 
domain.  But  these  principles  will  not  up- 
hold the  legislation  before  us.  It  is  elemen- 
taiy  law  with  us  that  private  property  can 
be  taken  only  for  public  purposes,  not  for 
private  use.  To  this  rule  two  exceptions 
are  made  by  the  present  Constitution  of  this 
state,  neither  of  which  is  material  here. 
Under  this  statute  everyone  using  the  river 
pays  only  for  his  own  use.  It  is  contended 
that  the  use  is  public,  because  everyone  is 
free  to  make  use  of  the  river.  The  statute 
does  give  this  privilege  to  everyone.  But 
this  fact  does  not  determine  the  question 
whether  the  plaintiff's  land  has  been  taken 
for  private  or  for  public  purposes.  When 
was  the  plaintiff's  land  appropriated?  The 
appellant  will  not  contend  that  the  enact- 
ment of  the  statute  had  this  effect.  If  it 
had,  then  plainly  the  statute  is  bad,  for  no 
one  might  use  the  river,  and  the  plaintiff 
might  never  get  compensation.  If  not  at 
that  time,  then  the  appropriation  must  have 
occurred  when  the  defendant  commenced  its 
operations  in  the  stream.  Assuming  that 
the  statute  had  provided  sufficient  security 
for  compensation,  for  what,  under  the  stat- 
ute, would  the  commissioners  have  awarded 
damages  to  the  plaintiff?  Solely  for  the 
defendant's  own  use  of  the  river.  It  is  true 
that  some  of.  the  work  done  by  the  defend- 
ant might  be  permanent  in  its  effect,  and 
thus  inure  to  the  benefit  of  persons  who 
might  subsequently  use  the  stream.  Never- 
theless, each  person  using  it  is  to  pay  for 
his  own  use.  Therefore  an  easement  ac- 
quired at  any  particular  time  in  the  plain- 
tiff's lands  would  be  merely  an  easement  in 
favor  of  a  private  person.  What  the  stat- 
ute grants  to  every  person  is  not  the  right 
to  partake  of  or  share  in  the  easement  ac- 
quired by  another,  but  the  right  to  acquire 
a  new  and  distinct  easement  of  the  same 
character.  No  one  would  seriously  assert 
that  a  legislative  enactment  which  author- 
ized A  to  enter  upon  the  farm  of  B  without 
the  latter's  consent,  whenever  he  saw  fit, 
for  the  purpose  of  play,  exercise,  or  recre- 
ation, upon  making  compensation  therefor 
to  B  was  constitutional.  It  would  not 
help  the  matter  if  the  statute  gave  every 
person  in  the  community  the  same  privilege 
in  B's  farm.  The  statute  would  still  be  un- 
constitutional. Yet  that  farm  could  un- 
questionably be  taken  as  a  park  or  common, 
to  be  enjoyed  by  the  community  at  large  as 
a  place  for  recreation,  amusement,  or 
health.  The  distinction  in  principle  be- 
tween the  two  kinds  of  legislation  lies  just 
here.  In  the  first  case  the  easements 
sought  to  be  acquired  are  private,  and, 
tliougb  everyone  might  acquire  such  an 
easement,  still  they  would  remain  in  their 
aggregation  of  the  same  character  as  each 
one  was  in  its  severalty;  that  is  to  say, 
merely  a  number  or  bundle  of  private  ease- 
ments. As  the  easements  would  be  private, 
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the  purpose  for  which  they  were  acquired 
would  be  private.  In  the  second  case  the 
easement  would  be  in  the  public,  and  there- 
fore the  purpose  for  which  it  is  taken  pub- 
lic. This  is  also  true  where  the  land,  in- 
stead of  being  acquired  by  the  state  or  by 
a  municipality,  is  taken  by  a  quasi-public 
corporation,  such  as  a  railroad  company  or 
a  turnpike  company.  The  purpose  is  equal- 
ly public  in  such  cases.  It  is  true  that 
only  those  persons  that  pay  the  company 
for  the  privilege  have  a  right  to  use  the 
road.  But  by  such  payment  there  is  no  new 
appropriation  of  the  land  of  the  private 
owner.  The  passenger  on  the  railroad  or 
the  traveler  on  the  turnpike  merely  shares 
in  the  benefit  of  the  original  taking  of  the 
land  by  the  company,  which  taking  was 
broad  enough  to  include  the  use  of  the  land 
by  all  of  tne  public  that  might  choose  to 
avail  themselves  of  it.  If  it  had  not,  at  its 
inception,  been  comprehensive  to  this  ex- 
tent, the  landowner  could  not  have  been  de- 
prived of  his  property.  Throughout  this 
discussion  I  have  always  referred  to  the  in- 
terest acquired  by  the  exercise  of  the  power 
of  eminent  domain  as  an  easement.  This 
has  been  merely  for  convenience,  and  to 
avoid  prolixity  of  expression.  Of  course, 
we  all  know  that  oftentimes  the  fee  itself 
is  condemned. 

Our  decision  in  Re  Burns,  155  N.  Y.  23, 
49  N.  E.  246,  is  entirely  consistent  with  the 
views  1  have  expressed.  In  that  case  the 
proposition  decided  was  that  the  constitu- 
tional inhibition  against  the  enactment  of 
private  or  local  bills  "for  laying  out,  open- 
ing,- altering,  working,  or  discontinuing 
roads,  highways,  or  alleys"  did  not  apply 
to  streams  or  rivers.  Laws  1896,  chap. 
338.  The  statute  in  that  case  was  not  sub- 
ject to  the  objections  which  we  have  consid- 
eretl  in  reference  to  the  law  of  1880.  The 
j  ascertainment  and  payment  or  tender  of 
j  compensation  were  made  a  prerequisite  to 
the  use  of  the  stream.  As  I  construe  the 
statute,  compensation  was  to  be  assessed, 
not  for  the  particular  use  by  some  individ- 
ual, but  for  the  permanent  conversion  of  the 
brook  into  a  public  highway.  A  perusal  of 
the  petition  in  the  case  will  show  that  this 
was  the  construction  adopted  by  the  appli- 
cant. As,  after  the  payment  of  the  dama- 
^res,  the  stream  was  to  become  a  public  high- 
way, subject  to  use  as  such  by  the  public, 
it  was  of  no  consequence  that  the  expense  of 
opening  the  highway  was  borne  by  a  pri- 
vate individual,  actuated  either  by  public 
spirit  or  personal  interest. 

Tor  these  reasons  we  think  the  statute 
would  be  unconstitutional  if  considered  as 
authorizing  the  condemnation  of  the  plain- 
tiff's property  rights,  and  therefore  it  must 
be  construed  as  merely  granting  an  addi- 
tional remedy. 

The  judgment  appealed  from  should  he 
affirmed,  with  costs. 

Parker,    Ch.    J.,    and    Gray,    O'Brien, 
Haisht,  and  Werner,  JJ.,  concur. 
don,  J.,  not  sitting. 


500 


Nkw  York  Coukt  of  Appeals. 


Oct.. 


Sarah  A.  BLY,  Appt., 

V. 

EDISON      ELECTRIC       ILLUMINATING 
COMPANY  of  New  York,  Rcspt. 

(172  N.  Y.  1.) 

1.  The  renewal  by  n  tenant  of  his  lease 
after  the  creation  hy  a  third  person 
of  a  nnisance  by  his  method  of  conduct- 
Idk  hla  business.  Injuriously  affecting  the 
ilKht  of  occupancy  and  ihe  tenant's  private 
property,  does  not  preclude  the  tenant  from 
mniutuinlng  an  action  to  abate  the  nuisance 
and  to  recover  the  damages  for  his  Injuries. 

2.  A  nulMnnce  created  l»y  condnctinir 
an  elect ric-llirht  plant  in  such  a  man- 
ner as  to  aflfoct  neighboring  property  injuri- 
ously is  presumed  to  be  temporary,  so  as  not 
to  deprive  tenants  of  such  property  of  the 
right  to  sue. for  injuries  to  their  Interests, 
and  confine  the  rights  ol  action  to  the  prop- 
erty owners,  even  where  the  tenants*  terms 
commence  after  the  creation  of  the  nuisance. 

(Pat'ker,  Ch.  J.,  and  IJaight,  J.,  di>/»cM/.) 

(October  7,  1902.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  modifying  a  judg- 
ment of  a  Special  Term  for  New  York  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  injuries  alleged  to 
have  been  inflicted  on  plaintiff  by  defend- 
ant's method  of  conducting  its  business. 
Reversed. 

The  facts  are  stattnl  in  the  opinions. 

Mr,  Frank  M.  Hardenbrook,  for  ap- 
pellant: 

As  to  the  measure  of  damages  there  is  a 
wide  distinction  between  this  action,  which 
was  for  a  permanent  injunction  to  restrain 
a  nuisance  and  for  damages  occasioned 
thereby,  and  an  action  by  a  lessee  on  the 
line  of  the  elevated  railroad  to  recover  loss 
in  rental  value. 

In  a  nuisance  case  the  nuisance  is  not 
permanent,  and  exists  only  until  the  fact  of 
its  existence  is  brought  to  the  attention 
of  the  court,  when  it  is  permanently  en- 
joined. 

Vlinc  v.  Xcir  York  C.  rf  H,  R,  R.  Co,  101 
N.  Y.  9S,  53  Am.  Rep.  123  note,  4  N.  E. 
536. 

Damaires  in  the  present  action  are  not  to 
be  awarded  upon  tlie  assumption  of  perma- 
nent injury. 

Stoirirs'y.  Gilbert,  156  N.  Y.  601,  51  N, 
C  282:  Sutherland,  Damages,  2d  ed.  S§ 
1038,  1039. 

Fee  damages  are  recoverable  in  elevated 
railroad  Ciij^es,  but  this  is  not  true  in  nui- 
sance cases. 

Ulinc  v.  AVtr  York  C.  d  H.  R.  R.  Co,  101 
N.   Y.   OS,   53   Am.   Rep.  123  note.  4   N.  E. 

Note. — For  knowledge  of  existence  of  nui- 
sance when  purchasing  property,  as  defense  to 
action  to  alvite  it,  s»e.  in  this  series,  Laflin  & 
R.  l\wder  C,^.  V.  Tenrn^y  (lll.>  7  L.  R.  A. 
'2G2 :  Snsouoh'^Tina  Kt-rtilizer  Co.  v.  Malone 
(Md.>  9  L,  K.  A.  7»7:  Ilaitlmore  v.  Fairfield 
Tmpnwem.'nt  Co.  <Md.  •  40  L.  R.  A.  4JM  :  and 
Van  Fossen  v.  Clark  il.«wa»  52  L.  R.  A.  270. 
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536:  Pomi  v.  Metropolitan  Elev,  R.  Co.  112 
N.  Y.  186,  19  N.  E.  487;  Ottenot  v.  New 
York,  L.  d  W.  R,  Co.  119  N.  Y.  603,  23  N. 
E.  169;  Stotcers  v.  Gilbert,  156  N.  Y.  604, 
51  N.  E.  282. 

l>amages  for  prospective  or  permanent 
injury  cannot  be  recovered  in  an  action  for 
nuisance. 

Field,  Damages,  §  748,  pp.  602,  603. 

In  the  case  of  a  nuisance  no  presump- 
tion as  to  its  permanency  exists. 

Veddcr  v.  Vedder,  1  Denio,  266;  Brotcft 
v.  Cayuga  d  S.  R.  Co.  12  N.  Y.  492;  Brady 
v.  WeekSy  3  Barb.  157;  Wood,  Nuisances, 
3d  ed.  §  76,  pp.  105,  106. 

The  actual  losses  the  plaintiff  can  show 
she  has  sustained  by  reason  of  the  defend- 
ant's acts  are  her  damages. 

WooUcy  V.  New  York  Elev,  R.  Co,  134  N. 
Y.  327,  30  N.  E.  387,  31  N.  E.  891:  Jutte 
V.  Hughes,  67  N,  Y.  267. 

Damages  are  to  be  assessed  for  annoyance 
und  personal  discomfort. 

Randolf  v.  Bloomfield,  77  Iowa,  50,  41  K. 
W.  562;  Beir  v.  Cooke,  37  Hun,  38;  Brady 
V.  Weeks.  3  Barb.  157;  Wood,  Nuisances,  § 
866;  3  Sutherland,  Damages,  416;  5  Am.  A 
Eug.  Enc.  Law,  p.  38;  Brovon  v.  Chicago  d 
A.  R.  Co,  80  Mo.  457;  Pierce  v.  Wagner,  20 
Minn.  35r>,  13  N,  W.  170;  Emery  v.  Loicelh 
109  Mas.s.  201 ;  Kearney  v.  Farrell.  28  Conn. 
320,  73  Am.  Dec.  677 :  Sedgi\'.  Damages,  8th 
ed.  §  42,  p.  53;  Wood,  Nuisances,  3d  ed.  § 
511,  p.  706. 

The  disparity  in  pecuniary  loss  is  no  de- 
fense. 

1  Wood,  Nuisance,  3d  ed.  §  512,  p.  766: 
Pike  V.  Doyle.  19  La.  Ann.  362;  Chicago  «£ 
-1.  R.  C(j.  V.  Flagg,  43  111.  364.  92  Am.  Dec. 
133:  Ircfi  v.  Humphreys,  1  E.  D.  Smith. 
190:  ^cott  Txcp,  v.  Montgomery.  95  Pa. 
444:  Pierce  v.  Dart,  7  Cow.  609  .Baltimore 
d  P.  R.  Co.  v.  Fifth  Baptist  Church,  108  U. 
S.  317,  27  L.  ed.  739.  2  Sup.  Ct,  Rep.  719. 
137  V.  S.  568,  34  L.  ed.  784,  11  Sup.  Ct. 
i  Rep.  185:  Cogstcell  v.  Yeir  York.  \,  B,  d  H. 
R.  Co.  103  N.  Y.  10,  ,57  Am.  Rep.  701,  8  N 
E.  537;  liohan  v.  Port  Jervis  Gaslight  Co. 
122  N.  Y.  23,  9  L.  R,  A.  711,  25  N.  E.  246: 
First  Baptist  Church  v,  Schenectady  d  T. 
R.  Co.  5  Barb.  79. 

The  business  was  a  nuisance. 

Robertson  v.  Campbell,  13  F.  C.  (Sc.)  61: 

Wootl,  Nuisances,   §   624,  p.  837;   Elliotsoti 

v.    Feeiham,  2    Bing.   N.    C.    134:  Booth  v. 

\  Rome.  W.  d  0.  Terminal  R.  Co.  140  N.  V. 

277,  24  L.  R.  A.  105,  35  N.  E.  592;  Pish  v. 

Dodge.  4  Denio.  311;  Pach  v.  Geoff roy,  67 

Hun,  401,  22  N.  Y.   Supp,  275:    Kobbe  v. 

'  Yt  ir  Brighton.  23  App.  Div.  243,  48  N.  V. 

Supp.  990;  Spring  v.  Delaware,  L.  d  W.  U. 

Co,  88  Hun,  385,  34  N.  Y.  Supp.  810;  Jfor- 

.  ton  v.  Xew  York,  140  N.  Y.  207,  22  L.  R.  A. 

241,  35  N.  E.  490:  Cogsu^ll  v.  yew  York,  K. 

H.  d  H.  R.  Co.  103  N.  Y.  10,  57  Am.  Rep. 

701,  8  N.  E.  537;  Campbell  v.  Seaman^  63 

N.  Y.  568,  20  Am.  Rep.  567;  Rosenheimer 

v.  Standard  Gaslight  Co.  36  App.  Div.  1,  5.5 

X.  Y.  Supp.  192,  39  App.  Div.  482,  57  N.  V. 

Supp.   330;    Garvey  v.  Long  Island   R,  C<*. 

159  N.  Y.  323,  54  N.  E.  57. 

'      Anv  lawful  business  conducted  in  su<A  a 
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manner  as  to  render  uncomfortable  the  en- 
joyment by  the  neighbors  of  life  and  prop- 
erty may  be  deemed  a  nuisance. 

Davidson  v.  Isham,  9  N.  J.  Eq.  186;  Ross 
V.  Butler,  19  N.  J.  Eq.  294,  97  Am.  Dec. 
664;  Vrump  v.  Lambert,  L.  R.  3  Eq.  409; 
Davis  v.  Ha/voyer,  133  Mass.  289,  43  Am. 
Rep.  519;  Wesson  v.  Washburn  Iron  Co,  13 
Allen,  95,  90  Am.  Dec.  18;  Cleveland  v. 
Citizens'  Gaslight  Co,  20  N.  J.  Eq.  201; 
Cailin  v.  Valentine,  9  Paige,  575,  38  Am. 
Dec.  567 ;  McKeon  v.  See,  51  N.  Y.  300,  10 
Am.  Rep.  659;  Campbell  v.  Seaman,  63  N. 
Y.  568 ;  Cogstcell  v.  New  York,  N,  H.  d  H, 
R,  Co.  103  N.  Y.  10,  57  Am.  Rep.  701,  8  N. 
E.  537. 

The  public  character  of  the  defendant's 
business  in  no  manner  constitutes  a  de- 
fense to  the  plaintiff's  demands. 

Bohan  v.  Port  Jervis  Gaslight  Co,  122  N. 
Y.  19,  9  L.  R.  A.  711,  25  N.  E.  246;  Garvey 
V.  Long  Island  R,  Co,  159  N.  Y.  323,  54  N. 
E.  57;  Spring  v.  Delawiire,  L.  d  W.  R,  Co. 
88  Hun,  385,  34  N.  Y.  Supp.  810;  Morton 
V.  Ne%D  York,  140  N.  Y.  207,  22  L.  R.  A.  241, 
35  N.  E.  490;  Cogswell  v.  New  York,  N.  H. 
d  H.  R.  Co.  103  N.  Y.  10,  57  Am.  Rep.  701, 
8  N.  E.  537;  Rosenheimer  v.  Standard  Gas- 
light Co.  36  App.  Div.  1,  55  N.  Y.  Supp.  192, 
39  App.  Div.  482,  57  N.  Y.  Supp.  330. 

Messrs.  Samuel  A.  Beardsley  and 
Henry  J.  Hemmens,  for  respondent: 

The  reduction  by  the  appellate  division  of 
plaintiff's  damages  from  $4,000  to  6  cents 
was  proper  and  l^al.  He  was  entitled  to 
recover  the  difference  in  the  rental  value 
with  and  without  the  existence  of  the  nui- 
sance. 

Rosenheimer  v.  Standard  Gaslight  Co.  3C 
App.  Div.  1,  55  N.  Y.  Supp.  192;  Francis 
v.  Schoellkopf,  53  N.  Y.  152;  Kemochwn  v. 
New  York  Elev.  R.  Co.  128  N.  Y.  559,  29  N. 
K  65;  Hussner  v.  Brooklyn  City  R.  Co.  114 
N.  Y.  433,  21  N.  E.  1002;  Fnes  v.  New  York 
d  H.  R.  Co,  169  N.  Y.  270,  62  N.  E,  358. 

The  damage,  if  any,  inflicted  here,  is  not 
to  be  regarded  as  temporary,  but  perma- 
nent. 

Morion  v.  New  York,  140  N.  Y.  207,  22  L. 
R.  A.  241,  35  N.  E.  490;  Lester  v.  New 
York,  79  Hun,  479,  29  N.  Y.  Supp.  1000; 
Kernochan  v.  Neiv  York  Elev.  R.  Co.  128  N. 
Y.  i359,  29  N.  E.  65. 

Defendant  is  conducting  a  business  which 
is  a  public  necessity. 

Riedeman  v.  Mt.  Morris  Electric  Light 
Co.  56  App.  Div.  23,  67  N.  Y.  Supp.  391. 

Diminished  rental  value  is  a  basis  for 
awarding  damages. 

Baker  v.  Sanderson,  3  Pick.  348;  Sutn- 
ner  v.  Tileston,  7  Pick.  198;  Leader  v. 
Mowon,  3  Wils.  461;  Crimmins  v.  Metropoli- 
tan Elev.  R.  Co,  87  Hun,  187,  33  N.  Y. 
Supp.  984;  Kearney  v.  Metropolitan  Elev. 
R.  Co,  129  N.  Y.  76,  29  N.  E.  70;  Witmark 
V.  New  York  Elev.  R.  Co.  76  Hun,  302,  27 
N.  Y.  Supp.  777,  Affirmed  in  149  N.  Y.  393, 
44  N.  E.  78;  McKeon  v.  See,  4  Robt.  449: 
Ht.  John  V.  New  York,  6  Duer,  315;  Ruff 
V.  Rinaldo,  55  N.  Y.  664;  Dewint  v.  Wiltse, 
!)  Wend.  325;  Jesscr  v.  Gifford,  4  Burr. 
2141;  Yoos  v.  Rochester,  92  Hun,  481,  36  N. 
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Y.  Supp.  1072;  Ualscxf  v.  Lehigh  Valley  R. 
Co.  45  N.  J.  L.  20. 

The  general  measure  of  damages  applica- 
ble to  a  case  of  this  kind  is  the  actual  dimi- 
nution in  rental  value  by  reason  of  the  de- 
fendant's acts. 

RosenJieimei'  v.  Standard  Gaslight  Co.  36 
App.  Div.  1,  55  N.  Y.  Supp.  192;  Stowera 
V.  Gilbert,  156  N.  Y.  600,  51  N.  E.  282; 
Fappcnheirn  v.  Metropolitan  Elev.  R.  Co. 
128  N.  Y.  436,  13  L.  R.  A.  401,  28  N.  E.  518. 

Werner,  J.,  delivered  the  opinion  of  tlie 
court: 

The  principal  question  presented  on  this 
appeal  is  whether  a  tenant  in  possession  of 
premises  affected  by  a  nuisance,  under  a 
lease  made  during  the  existence  of  the  nui- 
sance, can  maintain  an  action  to  abate  the 
same,  and  to  recover  his  damages  occasioned 
thereby.  This  question  cannot  be  intelli- 
I  gently  discussed  without  a  short  review  of 
;  the  history  of  the  case.  In  1886  the  plain- 
,  tiff  went  into  occupation  of  the  premises  No. 
,  33  West  Twenty- Sixth  street,  in  the  city  of 
New  York,  under  a  lease  which  expired 
May  1,  1890.  In  the  fall  of  1888  the  defend- 
ant established  an  electric-light  plant  on 
the  same  street,  and  about  175  feet  distant 
from  the  plaintiff's  dwelling.  At  the  expi- 
ration of  plaintiff's  first  lease,  she  took  an- 
other lease  for  three  years.  Then  she  took 
leases  from  year  to  year  until  May  1,  1897, 
at  which  time  she  took  a  lease  from  a  new 
owner  of  the  premises  for  a  term  of  three 
years.  During  the  terms  of  all  of  these 
leases  the  defendant  operated  its  electric- 
light  station.  In  December,  1898,  which 
was  more  than  twelve  years  after  plaintiff 
had  tfiken  her  first  lease,  and  about  ten 
yeai-s  after  the  establishment  of  defendant's 
electric-light  station,  this  action  was  com- 
menced. The  complaint  charged  that  the 
electric-light  station,  as  operated  by  the 
defendant,  was  a  nuisance;  and  the  learned 
trial  court  found  "that  smoke  and  cinders 
are  emitted  from  the  premises  of  the  de- 
fendant, and  that  great  quantities  of  this 
smoke  and  cinders  fall  upon  plaintiff's  prem 
ises;  that  the  jar  and  vibration  caused  by 
the  running  of  the  defendant's  machinery  are 
of  such  an  extent  and  nature  as  to  interfere 
seriously  with  plaintiff's  enjoyment  of  her 
premis^,  and  that  the  plaintiff  haa  been 
damaged  to  a  considerable  extent,  and  is  be- 
ing damaged,  by  the  aforesaid  acts  of  tlie 
defendant;  .  .  .  that  the  aforesaid 
acts  have  prevented  the  plaintiff  from  rent 
ing  the  rooms  of  her  house,  have  injured 
her  furniture  and  household  effects,  and 
have  caused  her  an  expense  for  laundry 
work.''  Upon  these  findings  the  trial  court 
decided  that  the  plaintiff  was  entitled  to 
$4,000  damages,  and  to  an  injunction  "en- 
joining and  restraining  the  defendant  from 
so  conducting  its  business  on  the  premises 
mentioned  and  described  in  the  complaint 
as  to  constitute  a  nuisance  in  the  respects 
before  mentioned,  as  against  the  plaintiff.'' 
Upon  defendant's  appeal  to  the  appellate 
division,  that  learned  court  modified  the 
judgment  entered  upon  the  decision  of  the 
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trial  court  by  reducing  the  damage  to  six 
cents    and    vacating    the    injunction.      The 

Slaintiff,  who  is  the  appellant  in  this  action, 
oes  not  complain  because  the  injunction 
was  vacated,  for  it  is  conceded  that,  at  the 
time  of  the  argument  in  the  appellate  divi- 
sion, the  plaintiff's  last  lease  had  expired, 
and  she  had  vacated  the  premises,  so  that 
there  was  no  longer  any  necessity  for  an  in- 
junction. It  is  claimed,  however,  that  the 
modification  of  the  judgment  in  respect  to 
the  damages  awarded  was  illegal  and  erro- 
neous. This  claim  is  met  by  the  defendant's 
contention  that  the  plaintiff,  as  tenant  un- 
der a  lease  which  wsus  made  during  the  ex- 
istence of  the  nuisance,  is  entitled  to  no 
damages  whatever.  If  it  is  true  that  a 
tenant  who  "comes  to  a  nuisance"  has  no 
remedy  for  the  damages  which  he  may  suf- 
fer by  reason  thereof,  then  it  must  be  con- 
ceded that  the  plaintiff  has  no  cause  for 
complaint,  and  that  the  learned  appellate 
division  has  dealt  more  leniently  with  her 
than  she  deserved,  for  in  that  event  the 
judgment  of  the  trial  court  should  have 
been  reversed  altogether,  and  judgment  ab- 
solute rendered  in  favor  of  the  defendant. 
We  are  inclined  to  the  view  that  the  learned 
appellate  division  erred  in  modifying  the 
judgment  as  stated.  The  plaintiff  was 
either  entitled  to  such  substantial  damages 
as  she  had  been  able  to  establish  by  her 
proofs,  or  she  was  not  entitled  to  anything. 
This  is  not  a  case  in  which  the  plaintiff  has 
established  a  good  cause  of  action^  but  has 
failed  in  her  proof  of  damages.  On  the  con- 
trary, it  is  clearly  a  case  in  which  the  only 
reason  there  can  be  for  withholding  such  ac- 
tual damages  as  she  may  be  able  to  estab- 
lish is  that  she  has  no  cause  of  action. 

Before  proceeding  to  discuss  the  question 
whether  the  plaintiff  has  a  cause  of  action, 
let  us  first  fix  the  point  of  view  from  which 
it  must  be  considered,  and  to  that  end  we 
will  briefly  state  a  few  propositions  from 
which  there  can  be  no  dissent:  (I)  The 
trial  court  has  found  that  defendant's  elec- 
tric-light station,  as  operated  during  the 
time  set  forth  in  the  complaint,  was  a  nui- 
sance as  to  the  plaintiff.  Tlie  decision  was 
in  the  short  form,  and  was  therefore,  in  ef- 
fect, a  general  verdict.  Amherst  College  v. 
Ritch,  151  N.  Y.  282,  37  L.  R.  A.  305,  45  N. 
E.  876.  The  affirmance  by  the  appellate 
division  of  the  judgment  entered  upon  that 
decision  establishes  the  facts  for  the  pur- 
pose of  this  appeal,  and  the  pivotal  fact  in 
the  case  is  that  the  nuisance  complained  of 
by  the  plaintiff  existed.  (2)  The  public 
character  of  defendant's  business  does  not 
entitle  it  to  maintain  a  nuisance.  Bohan  v. 
Port  Jervis  Oaalight  Co,  122  N.  Y.  18,  9  L. 
R.  A.  711,  25  N.  E.  246;  Garvey  v.  Long 
Island  R,  Co.  159  N.  Y.  323,  64  N.  E.  57; 
Morion  v.  New  York,  140  N.  Y.  207,  22  L. 
R.  A.  241,  35  N.  E.  490;  Cogsxcell  v.  New 
York,  N.  H.  d  H.  R,  Co.  103  N.  Y.  10,  57 
Am.  Rep.  701,8  N.  E.  537.  (3)  Had  the 
plaintiff  commenced  an  action  during  the 
continuance  of  her  first  lease,  or  at  any  time 
within  six  years  thereafter,  she  would  have 
been  clearly  entitled  to  recover  such  dam- 
68  L.  R.  A. 


ages  to  her  possessory  rights  under  that 
lease  as  she  could  have  proved.  Kernochan 
V.  New  York  Elev,  R.  Co.  128  N.  Y.  568,  29 
X.  E.  65;  Francis  v.  Schoellkopf,  53  N.  Y. 
152 ;  Sherman  v.  Fall  River  Iron  Works  Co. 
2  Allen,  524,  79  Am.  Dec.  799;  Foley  v. 
Wyeth,  2  Allen,  131,  79  Am.  Dec.  771. 

In  the  light  of  these  preliminary  consid- 
erations, we  come  to  the  real  question  in  the 
case.    If  the  plaintiff  could  have  maintained 
an  action  under  her  first  lease,  which  ante- 
dated the  nuisance,  why  can  she  not  main- 
tain an  action  under  leases  made  during  the 
existence  of  the  nuisance?     The  acts  com- 
plained of  are  no  less  a  nuisance  in  the  one 
I  case  than   in  the  other,  nor   are   they  any 
more  excusable  or  justifiable  by  the  charac- 
ter of  the  defendant's  business.     It  is  con- 
tended by  the  defendant  that  the  difference 
between  the  two  cases  lies  in  the  fact  that 
in  the  former  the  rent  paid  by  the  tenant 
is   supposed   to   represent  the  value  of  the 
premises  free  from  the  nuisance,  while  in 
the  latter  it  is  presumed  to  have  been  fixed 
according  to  their  diminished  value  on  ajc- 
count  of  the  existing  nuisance.    This  view 
was  adopted  by  the  learned  appellate  divi- 
sion, on  the  authority  of  Kernochan  v.  New 
York  Elev.  R.  Co.  128  N.  Y.  568,  29  N.  K 
05.     We  think  the  Kernochan  Case  has  no 
application  to  a  case  like  the  one  at  bar,  and 
this  without  reference  to  the  fact  that  it  ap- 
pears afiirmatively  that  the  rental  paid  by 
the  plaintiff  was  the  same  during  the  exist- 
ence of  the  nuisance  as  it  was  t^ore.     The 
Elevated  Railroad  Cases,  to  which  class  the 
Kernochan    Case   belongs,  are   sva    generis. 
Tliey  are  governed  by  principles  which  ap- 
ply to  no  other  class  of  cases.    The  wrong- 
ful acts  for  which  the  elevated  railroad  com- 
panies operating  in  the  city  of  New  York 
have  been  held  liable  are  technically  neither 
nuisances    nor  trespasses.     They  may  more 
correctly   be   described   as   wrongful  appro- 
priations of  the  easements  which  are  an  in- 
tegral   part   of   the   property  of   adjoining 
owners.     These  wrongful  acts,  although  an 
invasion  of  the  rights  of  such  owners,  were 
not  trespasses,  because  there  was  no  physi- 
cal  entrjr   or   intrusion   upon   their  lands; 
and  this  for  the  reajson  that  the  ownership 
of  the  fee  in  the  streets  upon  which  the  ele- 
vated railroads  were  built  was  in  the  munic- 
ipality, and  not  in  the  adioining  owners. 
There  was  no  nuisance,  in  the  legal  signifi- 
cation of   that  term,   because  the  railroad 
companies  were  expressly  authorized  by  leg- 
islative enactment  to  occupy  the  streets  for 
that  purpose.    This  express  right  was  coup- 
led with  the  power  of  eminent  domain,  so 
that   these   corporations    could    acquire   in 
condemnation  proceedings  the  easements  of 
adjoining  owners  which  it  might  be  neces- 
sary to  destroy  or  appropriate.    The  appro- 
priation and  destruction  of  such  easements 
by  said  corporations,  without  resort  to  con- 
demnation proceeding,  led  to  the  so-called 
elevated  rauroad  litigation,  which,  for  im- 
mensity of  volume  and  variety  and  difficulty 
of  questions  involved,  has  no  parallel  in  our 
jurisprudence.    The    principal    question    in 
the  Kernochan  Case,  128  N.  Y.  568,  29  N.  E. 
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as,  was  whether  the  owner  of  premises  abut- 
ting upon  a  street  in  which  an  elevated  rail- 
road was  constructed,  who  after  such  con- 
struction leased  them  for  a  term  of  years, 
<!Ould  maintain  an  action  for  the  impair- 
ment of  his  easements  in  such  street  by  the 
•construction  and  operation  of  such  railroad. 
This  question  was  answered  in  the  affirma- 
tive, and,  in  discussing  it.  Judge  Andrews, 
who  spoke  for  the  court,  very  cleariy  shows 
the  reason  for  the  rule  adopted.  The  ease- 
ments invaded  and  appropriated  were  incor- 
poreal hereditaments  forming  an  integral 
part  of  the  owner's  estate,  which  could  not 
be  permanently  severed  from  the  dominant 
or  principal  estate  without  an  injury  to  the 
inheritance,  and  as  the  wrongful  act  of  the 
railroad  company  was  not  a  mere  casual 
wrong,  but  an  avowedly  permanent  appro- 
priation of  the  easements,  it  was  as  much  or 
more  of  a  loss  to  the  reversioner  as  it  might 
be  to  a  tenant  in  possession.  But  beyond 
this,  there  was  the  knowledge  of  ovner  and 
intending  tenant  that  here  was  a  great 
structure,  more  permanent  in  its  character 
than  many  of  the  buildings  abutting  upon 
its  course,  and  built  under  a  charter  which 
not  only  insured  its  permanency,  but  its 
absolute  right  to  acquire  the  easements 
which  before  had  belonged  to  the  adjoining 
■owners,  and  had  been  enjoyed  by  the  occu- 
pants of  buildings  along  its  line.  It  was 
obvious  to  everyone  who  desired  a  lease  of 
premises  on  a  street  traversed  by  the  ele- 
vat»i  railroad  that  the  structure  was  there 
and  there  to  stay.  It  wds  perfectly  appar- 
ent that  the  easements  taken  away  by  the 
railroad  could  not  be  enjoyed  in  connection 
with  the  property  from  which  they  had 
been  severed.  Under  these  conditions,  it 
was  natural,  and,  in  view  of  the  almost  end- 
less volume  of  the  elevated  railroad  litiga- 
tion, it  may  have  been  deemed  necessary, 
for  this  court  to  say:  "But  still  more  ma- 
terial is  the  fact  that  the  rent  reserved  in 
the  lease  was  for  the  use  of  the  lot  in  its 
actual  situation.  This  is  not  stated  in 
terms,  but  there  can  be  no  other  reasonable 
inference.  The  road  was  then  in  the  street, 
and  was  intended  to  be  a  permanent  struc- 
ture. It  would  be  an  unnatural  and  violent 
presumption  that  the  lessor  intended  to  ex- 
act, or  that  the  lessee  intended  to  pay  rent 
measured  by  the  value  of  the  use  of  the 
premises  without  the  railroad,  on  the  sup- 
position that  it  would  be  removed  during 
the  term.  On  the  contrary,  it  is  undoubt- 
edly true  that  the  rent  reserved  in  leases 
like  this  represents  in  the  minds  of  the  par- 
ties the  value  of  the  use  of  the  premises  in- 
cumbered by  the  railroad.  The  rent  is  di- 
minished to  the  extent  of  the  estimated  in- 
jury from  this  cause  to  the  rental  value  of 
the  premises.  In  no  other  view,  practically, 
<x>uld  property  built  upon,  and  especially 
business  property,  be  rented  at  all.  Lessees 
usually  desire  leases  of  such  property  for  a 
considerable  period.  The  owner  could  not 
ordinarily  rent  from  day  to  day  or  week  to 
week.  The  loss  falls  upon  the  lessor,  and 
the  continuance  of  the  wrong  during  the 
term  imposes  no  pecuniary  loss  upon  the 
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lessee.  To  hold  that  the  right  of  action 
vests  in  the  lessee,  or  to  divide  the  claim 
between  the  owners  of  the  two  estates, 
would  be  contrary  to  equity  and  to  the  pre- 
sumed intention  of  the  parties." 

Much  more  might  be  quoted  from  the 
opinion  in  the  Kernoohan  Case  to  show  that 
its  learned  author  was  writing  to  meet  a 
condition  that  was  unique  and  difficult,  and 
to  relieve  which  no  rule  was  to  be  found  in 
the  general  law  relating  to  the  subjects  of 
trespass  and  nuisance.  Here  we  have  a  dif- 
ferent situation  than  was  presented  in  that 
case.  The  defendant  is  a  corporation  or- 
ganized for  the  purpose  of  producing  and 
selling  electric  light  While  it  serves  the 
public  in  that  way,  it  is  none  the  less  a 
strictly  private  corporation.  The  trial 
court  has  decided  that  the  defendant  has  so 
operated  its  electric-light  station  as  to  con- 
stitute a  nuisance  against  the  plaintiff. 
And  what  is  a  nuisance?  It  is  an  unrea- 
sonable, unwarrantable,  or  unlawful  use  of 
one's  own  property,  to  the  annoyance,  in- 
convenience, discomfort,  or  damage  of  an- 
other. It  is  not,  as  in  the  Kernochan  Case, 
a  technical  wrong,  which  can  be  transformed 
into  a  right  by  the  proper  legal  procedure, 
but  a  positive,  naked  wrong,  each  repetition 
of  which  constitutes  a  fresh  offense,  with  its 
separate  legal  remedy.  In  theory  of  law,  a 
nuisance  is  not  only  never  presumed  to  be 
permanent,  but,  on  the  contrary,  each  repe- 
tition thereof  is  deemed  a  new  nuisance,  to 
redress  which  the  aggrieved  party  may  in- 
stitute as  many  actions  at  law  as  may  be 
necessary  for  that  purpose.  As  there  are 
various  d^ees  of  nuisances,  so  there  are 
different  kinds.  Some  may  permanently  in- 
jure the  real  property  contiguous  thereto; 
others  may  affect  the  present  right  of  occu- 
pancy and  the  reversion  together ;  still  oth- 
ers may  curtail  or  destroy  the  right  of  occu- 
pancy alone.  In  the  case  at  bar  we  are  not 
udrised  as  to  the  effect  of  the  nuisance  upon 
the  owner's  reversion,  but  there  is  evidence 
from  which  the  trial  court  has  found  that 
the  plaintiff's  right  of  occupancy  has  been 
impaired,  and  that  her  own  personal  effects 

i  have  been  injured,  to  her  substantial  dam- 

I  age.  This  was  not  an  injury  for  which  the 
owner  of  the  reversion  could  sue.     If  there 

I  was  any  right  of  action,  it  belonged  to  the 
plaintiff.     The  injury  to  her  right  of  occu- 

I  pancy  was  as  separate  and  distinct  from  any . 

I  injury  to  the  reversion  as  the  injury  to  her 
furniture  and  household  belongings.  Dur- 
ing  the  term  of  the  lease  the  premises  be- 

I  longed  to  the  plaintiff,  and  the  owner  had 

I  no  rights  therein  except  such  as  were  ex- 
pressly reserved  in  the  lease,  or  such  as  re- 
verted to  him  after  its  expiration.  It  goes 
without  saying  that,  if  the  nuisance  created 
by  the  defendant  had  permanently  injured 
the  premises  occupied  by  the  plaintiff,  the 
owner  would  have  a  right  of  action.  In 
such  a  case  the  defendant  could  not  be 
heard  to  urge  the  public  and  permanent 
character  of  its  business  or  buildings  as  a 
defense,  for  that  would  be  simply  pleading 
its  own  wrong  in  justification  of  the  de- 
struction of  the  property  of  others  without 


504 


Nbw  York  Court  of  Apfeals. 


Oct., 


compensajtion.  Since  the  defendant  is  not 
vested  with  the  power  of  eminent  domain,  it 
is  equally  clear  that  it  has  no  ri^ht  to  take 
or  destroy  the  property  of  adjoinins;  owners 
at  all.  As  affecting  the  rights  of  owners 
whose  property  is  injured  b^  a  nuisance,  all 
this  is  as  true  of  titles  which  are  acquired 
during  the  continuance  of  the  nuisance  as 
of  those  which  antedate  it  Beswick  v. 
Cumden,  Cro.  Eliz.  pt.  1,  p.  402;  Penrud- 
dock's  Case,  5  Coke,  lOOd;  Tipping  v.  ;8f^ 
Helens  Smelting  Go.  L.  R.  1  Ch.  66;  Alea- 
ander  v.  Kerr,  2  Rawle,  83,  19  Am.  Dec. 
616;  Susquehanna  Fertilizer  Co.  v.  M alone, 
93  Md.  268,  9  L.  R.  A.  737,  20  Atl.  900; 
Van  Fossen  v.  Clark,  113  Iowa,  86,  52  L.  R. 
A.  279,  84  N.  W.  989;  Vedder  v.  Vedder,  1 
Denio,  257;  Campbell  v.  Seaman,  63  N.  Y. 
668,  20  Am.  Rep.  567.  If  the  act  com- 
plained of  is  a  nuisance,  it  is  a  wrong,  the 
existence  of  which  cannot  be  justified  at  any 
time  as  against  anyone  injuriously  affected 
thereby.  If  this  is  the  rule,  is  it  any  less 
applicable  in  favor  of  tenants  whose  term 
begins  during  the  continuance  of  the  nui- 
sance than  in  favor  of  subsequent  owners? 
The  onl^  case  cited  as  authority  for  holding 
that  it  IS  applicable  in  the  one  coae  and  not 
in  the  other  is  the  Kemochan  Case,  128  N. 
Y.  668,  29  N.  Y.  65,  and,  as  we  have  endeav- 
ored to  show,  that  case  rests  upon  distinct 
f principles  which  have  no  application  to  the 
aw  of  nuisances.  If  the  principle  of  the 
Elevated  Railroad  Cases  is  to  be  applied  to 
electric-light  stations,  where  shaJl  we  stop? 
Can  we  say  that  an  electric-lieht  plant, 
housed  in  a  costly  and  substantial  building, 
is  so  permanent  that  the  rentals  in  its  neigh- 
borhood must  be  presumed  to  have  been 
fixed  with  reference  to  its  existence,  in  the 
same  breath  that  we  may  hold  a  livery  sta- 
ble or  a  slaughter  house  or  a  soap  factory 
to  be  a  nuisance,  regardless  of  the  charac- 
ter of  the  buildin£»  in  which  the  latter  may 
be  carried  on?  The  answer  seems  obvious. 
If  a  business  is  conducted  in  such  a  manner 
as  to  become  a  nuisance  to  those  in  the 
neighborhood,  the  cost  or  permanence  of  the 
building  in  which  it  is  carried  on  cannot  af- 
fect the  light  of  those  injured  thereby  to 
have  the  nuisance  abated,  or  to  recover  dam- 
ages for  injuries  actually  sustained.  Logi- 
cally there  can  be  no  more  reason  for  deny- 
ing such  a  right  of  action  to  a  tenant  who 
''comes  to  the  nuisance"  than  there  can  be 
for  withholding  it  from  the  tenant  whose 
occupancy  precedes  the  nuisance.  There  can 
be  no  presumption  that  a  wrong,  which  may 
in  fact  be  merely  temporary,  will  be  perma- 
nent. Of  course,  it  may  be  permanent  so 
long  as  no  fault  is  found ;  but  in  a  case  like 
the  one  at  bar,  where  the  nuisance  grows 
out  of  the  method  of  operation,  rather  than 
the  character  of  the  business  or  the  structure 
in  which  it  is  carried  on,  the  presumption, 
if  any,  is  and  should  be  that  it  is  merely 
casual  and  temporary,  and  not  permanent. 
If  it  is  casual  and  temporary,  then  there  is 
no  reason  why  the  landlord  or  owner  should 
have  a  right  of  action  for  the  injury  which 
is  in  fact  suffered  by  his  tenant,  and  by  him 
alone. 
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Let  us  now  see  what  the  authorities  have- 
to  say  upon  the  subject.  The  English  caseft 
cited  in  the  opinion  in  the  Kemochan  Case, 
128  N.  Y.  668,  20  N.  E.  65,  are  all  cases  in 
which  there  was  an  injury  to  the  reversion,, 
and  this  is  the  principle  upon  which  the 
owners  of  the  premises  affected  by  the  nui- 
sance were  held  to  be  entitled  to  maintain, 
actions.  Jesser  v.  Chifford,  4  Burr.  2141; 
Leader  v.  Moaon,  3  Wils.  461;  Beding field 
V.  Onsloto,  3  Lev.  209;  Clotoes  v.  Stafford- 
shire Potteries  Waterworks  Co,  L.  R.  8  Ch. 
125;  Kidgill  v.  Moor,  9  C.  B.  364;  Bell  ▼. 
Midland  R.  Co.  10  C.  B.  N.  S.  287.  In  the- 
following  English  cajses  it  was  held  that  only 
the  tenant  can  sue  for  a  casual  or  tempor- 
ary nuisance  which  is  an  injury  to  his  nght 
of  possession,  but  not  to  the  reversion: 
Mumford  v.  Oxford,  W.  d  W.  R.  Co.  1 
Hurlst.  &  N.  34 ;  Simpson  v.  Savage,  1  C.  B* 
N.  S.  347;  Jones  v.  Chappell,  L.  R.  20  Eq. 
539 ;  Shelf er  v.  London  Electric  Lighting  Co. 
[1896]  1  Ch.  287.  There  are  other  English 
cases  in  which  it  has  been  held  that  the 
lessee  and  reversioner  may  each  have  an  ac- 
tion for  injuries  resulting  from  the  same 
wrong,  each  with  respect  to  his  particular 
estate,  of  which  Bedingfield  v.  Onslow,  3 
Lev.  209,  is  an  example,  cited  with  approval 
in  Kemochan's  Case,  128  N.  Y.  568,  29  N. 
E.  65,  and  there  is  a  dictum  to  the  same  ef- 
fect in  Hine  v.  New  York  Elev.  R.  Co.  128 
N.  Y.  571,  29  N.  E.  69.  In  this  state  we 
have  held  that  the  owner  of  premises  af- 
fected by  a  nuisance  may  recover  his  dam- 
ages occasioned  thereby,  although  he  does 
not  himself  occupy  the  premises.  Hine  v. 
New  York  Elev.  R.  Co.  128  N.  Y.  571,  29 
N.  E.  69;  Francis  v.  SchoeUkopf,  53  N.  Y. 
155.  But  in  the  latter  case  iiie  plaintiff's 
recovery  was  expressly  limited  to  the  rent, 
for  the  time  that  the  house  was  vacant,  and 
to  the  diminution  of  the  rent  while  she  suc- 
ceeded in  obtaining  a  tenant;  thus  recogniz- 
ing, by  implication,  the  existence  of  a  sepa- 
rate right  to  damages  in  the  tenant.  In 
Massachusetts,  in  an  action  on  the  case  for 
obstructing  plaintiff's  mills,  defendant's 
counsel  contended  that  the  plaintiff,  as  own- 
er, could  not  recover  damages,  because  dur- 
ing the  time  covered  by  the  all^;ed  nuisance 
the  mills  were  in  the  possession  of  sundiy 
tenants,  to  whom  the  defendant  would  still 
be  liable  for  the  damages  occasioned  by  the 
alleged  nuisance  during  their  respective 
terms,  notwithstanding  a  recovery  by  the 
plaintiff  as  owner.  To  this  the  supreme 
judicial  court  said:  "This  objection  would 
have  been  insuperable,  had  it  not  been  al- 
leged that  the  plaintiff,  in  consequence  of 
the  obstructions  complained  of,  had  reduced 
his  rents,  at  the  request  of  the  tenants,  they 
threatening  to  quit  unless  he  would  agree 
to  a  fair  reduction;  that  he  did  so  agree; 
r.nd  that  the  tenants  were  satisfied  with  the 
reduction  made.  After  such  an  agreement^ 
they  could  not  maintain  an  action  against 
the  defendant  for  damages  occasioned  by  the 
obstructions  complained  of.  That  agree- 
ment and  the  plaintiff's  recovery^  in  this  case 
will  be  a  good  bar  to  any  action  that  may 
be  brought  in   Uie  names  of  the  tenants.*' 
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Baker  v.  Sanderson,  3  Pick.  352.  To  the 
8ame  effect  is  Sumner  v.  Tileston,  7  Pick. 
198,  and  in  this  state  the  case  of  Yoos  v. 
Rochester,  92  Hun,  483,  36  N.  Y.  Supp.  1072, 
falls  within  the  same  category. 

Several  propositions  seem  to  be  quite 
satisfactorily  established,  therefore,  both 
upon  principle  and  by  authority :  ( 1 )  That 
an  owner  of  property  affected  by  a  nuisance 
may  maintain  an  action  to  recover  his  dam- 
a<^e8  or  to  abate  the  nuisance,  or  both,  no 
matter  whether  he  takes  his  title  before  or 
after  the  introduction  of  the  nuisance;  (2) 
that  a  landlord  and  his  tenant  have  sepa- 
rate estates  for  injuries,  to  which  each  may 
have  his  appropriate  remedy.  If,  then,  an 
owner  who  **comes  to  a  nuisance"  can  main- 
tain an  action  to  redress  his  wrongs,  why 
should  a  tenant  who  "comes  to  a  nuisance" 
be  denied  any  remedy?  The  last  owner  or 
occupant,  when  he  acquires  his  property  or 
pixssession,  acquires  with  it  all  the  rights 
which  by  law  belong  to  it,  and  exemption 
from  wrongful  injury  by  a  contiguous  pro- 
prietor is  one  of  them.  A  man  may,  by  an 
uninterrupted  user  of  twenty  years,  acquire, 
as  against  individuals,  rights  which  he  can- 
not acquire  against  the  public.  He  may,  as 
against  individuals,  acquire  during  that 
period  of  time  a  right  to  use  the  air,  the 
earth,  or  the  water  in  a  manner  which  with- 
out such  long  use  would  be  inconsistent 
with  the  rights  of  his  neighbors,  and  subject 
to  immediate  correction  by  process  of  law. 
By  the  kindly  aid  of  a  legal  fiction,  a  grant 
will  be  presumed,  after  so  great  a  lapse  of 
time,  from  all  who  had  any  right  to  chal- 
lenge his  proceedings.  But  no  user  for  any 
shorter  period  will  give  him  moi^e  right 
against  a  new  comer  than  he  had  against 
an  old  one.  The  substance  of  this  doctrine 
was  distinctly  held  in  Howell  v.  M^Coy,  3 
Kawle,  256,  where  the  defendant's  lease  was 
six  years  older  than  the  plaintiff's;  in  Bliss 
V.  HaU,  4  Bing.  N.  C.  183,  where  defendant, 
a  tallow  chandler,  pleaded  the  priority  of 
his  business,  and  where  the  plea  was  met 
by  the  court's  suggestion  that  "the  plaintiff 
came  to  the  house  he  occupies  with  all  tl\e 
rights  which  the  common  law  affords,  and 
one  of  them  is  the  right  to  wholesome  air;" 
in  Elliotson  v.  Feetham,  2  Bing.  N.  C.  134, 
where  a  noisy  nuisance,  which  was  ten 
yt»rs  older  than  the  plaintiff's  term,  wa»s 
si  ill  held  to  be  a  nuisance.  The  same  rule 
has  been  applied  in  favor  of  subsequent  pur- 
chajsers  in  a  number  of  English  cases  above 
cited,  and  in  Brady  v.  Weeks,  3  Barb.  157; 
Biunt  V.  Aikin,  15  Wend.  526,  30  Am.  Dec. 
72 ;  Vedder  v.  Vedder,  1  Benio,  257 ;  Camp- 
hi  II  v.  Seaman,  63  N.  Y.  568,  20  Am.  Rep. 
,51)7.  In  Smith  v.  Phillips,  8  Phila.  10. — a 
district  court  case,  but  an  extremely  well- 
considered  one,  and  cited  by  Wood  in  his 
work  on  Nuisances, — the  plaintiff,  a  truck 
jarardener,  was  a  tenant  from  year  to  year. 
He  had  paid  the  same  annual  rent  for  thir- 
ty-three years.  The  defendant  erected 
chemical  works  near  his  premises,  and  the 
smoke  and  vapors  therefrom  injured  the 
plaintiff's  crops.  In  the  action  brought  by 
the  tenant,  the  defendant  insisted  that 
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there  could  be  no  recovery,  because  by  re- 
newing the  lease  after  the  erection  of  the 
nuisance  the  plaintiff  had  voluntarily  placed 
himself  in  a  position  where  he  could  be  in- 
jured, and  the  fact  that  he  paid  the  same 
rent  with  the  nuisance  that  he  did  before  it 
existed  was  a  virtual  admission  on  his  part 
that  no  serious  injury  resulted  therefrom* 
The  court  rejected  the  argument,  and  held 
that  no  such  presumption  could  be  raised 
from  the  facts,  and  that  the  plaintiff  was 
entitled  to  recover,  the  same  as  though  he 
wei-e  an  owner  in  fee  or  a  tenant  for  a  term 
of  years.  The  learned  judge  who  wrote  the 
opinion  in  that  case  summed  up  the  whole 
law  of  the  matter  in  the  following  para- 
graph : 

•'It   would   be  a   mischievous   doctrine  to 
hold  that  a  new  purchaser  or  a  new  lessee 
is  not  to  be  protected  against  an  existing 
nuisance.     Such  a  doctrine  would  soon  make 
a  person  who  erects  a  nuisance  the  master 
of  all  owners  or  lessees  who  surround  him, 
for,  if  owners,  they  could  not  sell  to  a  pur- 
chaser or  let  to  a  new  tenant  without  great 
loss  to  their  property;  and,  if  lessees,  they 
could   not   assign   their  terms   or   underlet 
without    suffering    a    similar    loss.      They 
might  themselves  maintain  actions  for  the 
nuisance,  but  a  suit  at  law  would  be  a  poor 
equivalent  for  the  diminished  value  of  their 
estates.    Their    children,    too,    upon    whom 
,  their  estates  would  devolve  by  descent  or  ' 
I  will,   would    be   without   remedy   for   their 
I  ruined  inheritance.     The  application  of  such 
1  a  rule  would  operate  as  a  kind  of  pre-emp- 
i  tion  law  in  favor  of  wrongdoers,  and  cause 
\  a  gradual   confiscation   of   adjacent  estates 
I  for  their  benefit."     In  commenting  upon  this 
i  case.  Wood  says :     "The  doctrine  of  this  case 
'  is  imix>itant,  and  it  certainly  is  predicated 
upon  sound  public  policy  and  good  common 
I  sense.     The  idea  that  a  wrongdoer  can  set 
I  ]ip,  by  way  of  defense,  in  an  action  for  dam- 
ages for  injuries  resulting  from  his  wrong- 
;  ful  act,  tlie  fact  that  the  plaintiff  has  not 
I  seen  fit  to  be  driven  away  from  the  premises 
or  to  demand  a  reduction  in  the  rent  is,  to 
say   Uie   least,  somewhat   audacious,  if   not 
preposterous."     Woou,  Nuisances,  §  575,  p. 
.  777. 

It   is   apparent  that  the   rule  in  Kemo- 
Chan's  Case,   128   N.  Y.  568,  29  N.  E.   65, 
would  be  an  extremely  convenient  one  in  all 
I  cases,  and  probably  a  just  one  in  many  cases 
;  arising  out  of  nuisances ;   but  we  think  it 
i  cannot  be  adopted  as  a  general  rule  applica- 
:  ble    to   the   law  of   nuisances  without  over- 
.  turning    the    fundamental    principles    upon 
I  which   that   law   is   based.     If   an  ordinary 
I  nuisance  is  to  be  hallowed  by  the  presump- 
,  tion  of  permanence,  we  may  well  pause  to 
'  inquire,  whither  are  we  drifting?     This  in- 
'  quiry   is  as   pertinent  in  the  case  at  bar, 
where   the  nuisance  is   created   in  the  pro- 
ctisses  of  a  work  of  great  public  utility,  as 
it  would  be  in  a  case  where  the  nuisance  is 
not  sought  to  be  cloaked  beneath  the  plea 
of  pro  bono  publico.    If  there  is  a  nuisance, 
there  is  a  wrong,  which  the  court  will  nei- 
ther shield  by  presumption,  nor  encourage 
I  with    its    protection.     We    conclude,    there- 
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fore,  tliat  the  doctrine  of  Kernochan'a  Case 
was  not  intended  to  be  applied  to  the  gen- 
•eral  law  of  nuisances,  but  to  a  condition 
created  by  the  construction  and  operation 
-of  the  elevated  railroads,  which  has  no  exact 
parallel  in  any  other  department  of  our  ju- 
risprudence. This,  of  course,  leads  to  the 
further  conclusion  that  the  modification  of 
the  judgment  herein  as  to  damages,  upon 
the  authority  of  the  Kemocltan  Case,  was 
erroneous;  and  this  would  require  a  rever- 
sal of  the  judgment  of  the  appellate  divi- 
sion, and  an  affirmance  of  the  judgment  en- 
tered upon  the  decree  of  the  trial  court,  but 
for  an  oversight  of  the  latter  court  as  to  the 
period  for  which  the  plaintiff  wajs  entitled 
to  recover  damages.  It  is  familiar  law  that 
the  damages  >vhich  may  be  recovered  in  ac- 
tions of  this  character  are  limited  to  the 
period  of  six  years  immediately  preceding 
the  cojnmencement  of  the  action.  CJode  Civ. 
Proc.  §  382;  Re  Neilley,  95  N.  Y.  382;  Rob- 
erts v.  Elyy  113  N.  Y.  128,  20  N.  E.  606; 
Butler  v.  Johnson,  111  N.  Y.  204,  18  N.  E. 
643;  Colrick  v.  Sioinbume,  105  N.  Y.  503, 
12  N.  E.  427.  The  six-years  statute  of  lim- 
itations was  pleaded  by  the  defendant.  The 
ax^on  was  commenced  on  the  3d  day  of  De- 
cember, 1898.  Plaintiff's  allegations  and 
proofs  as  to  damages  cover  the  whole  period 
from  June,  1886,  to  the  commencement  of 
the  action.  The  judgment  contains  no  lim- 
itation as  to  the  period  for  which  damages 
were  awarded.  Presumptively,  they  were 
intended  to  cover  all  the  loss  suffered  by  the 
plaintiff.  This  omission  to  limit  plaintiff's 
right  of  recovery  to  the  period  of  six  years 
immediately  preceding  the  commencement 
of  the  action  presents  error  which  requires 
a  new  trial,  and  renders  it  unnecessary  to 
examine  or  discuss  the  other  assignments  of 
error  relied  upon  by  the  defendant  to  secure 
a  new  trial  in  the  event  of  a  reversal  of  the 
judgment  herein.  Nor  need  the  question  of 
damages  be  discussed  at  this  time,  for  it 
must  be  evident,  in  spite  of  what  has  been 
said  about  the  relative  rights  of  owner  and 
tenant,  that,  unless  the  plaintiff  can  show 
that  she  has  suffered  some  loss  which  is 
distinctly  her  own,  there  can  be  no  basis  for 
a  recovery  by  her. 

The  judgment  herein  should  he  reversed y 
and  a  new  trial  had,  with  costs  to  abide  the 
event. 


Bartlett,  Martin,  Vann,  and  Cnllen, 

JJ.,  concur. 

Haight,  J.,  dissenting: 

This  action  was  brought  to  enjoin  the  de- 
fendant from  maintaining  a  nuisance,  and 
to  recover  the  damages  which  the  plaintiff 
had  suffered  by  reason  thereof.  The  case 
was  tried  before  the  court  at  special  term, 
and  judgment  for  $4,000  damages  with 
costs,  and  an  extra  allowance  of  5  per  cent 
was  awarded  to  the  plaintiff,  with  an  in- 
junction. The  appellate  division,  on  an  ap- 
peal by  the  defendant,  modified  the  judg- 
ment by  reducing  the  damages  to  6  cents, 
and  by  reducing  the  costs  in  the  amount  of 
the  extra  allowance,  and  by  vacating  the  in- 
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junction,  and  then  afiirmed  the  judgment  as 
modified,  giving  to  the  plaintiff  a  judgment 
for  G  cents  damages  and  $110.37  costs.  The 
plaintiff  then  appealed  to  this  court  from 
so  much  of  the  judgment  as  reduced  the 
damages  to  6  cents,  and  the  costs  to  $110.37, 
but  did  not  appeal  from  the  order  vacating 
the  injunction  or  the  judgment  as  entered. 
The  defendant  acquiesced  in  such  judgmoat, 
and  has  not  appealed  therefrom.  The  only 
question  raised  by  this  appeal  is  as  to 
whether  the  appellate  division  properly  re- 
duced the  judgment.  The  extra  allowance 
was  a  percentage  bajsed  upon  the  amount  of 
the  recovery;  and  the  amount  allowed  as 
damages,  of  necessity,  controls  the  amount 
of  the  extra  allowance.  In  reviewing  this 
question,  we  must  bear  in  mind  that  the  ap- 
pellate division  has  the  power  to  review  evi- 
dence and  to  modify  and  reduce  judgments 
when,  in  its  opinion,  the  amounts  awarded 
are  too  high,  and  that  this  court  is  limited 
in  its  jurisdiction  to  the  review  of  questions 
of  law  only. 

In  order  to  determine  the  question  of 
law  presented  by  this  appeal,  it  becomes 
necessary  to  understand  more  fully  the  situ- 
ation of'  the  parties.  In  the  year  1888  the 
plaintiff  rented  the  premises  known  as  No. 
33  West  Twenty-Sixth  street,  New  York 
City,  until  the  1st  of  May,  1890,  and  occu- 
pied the  same  as  tenant,  keeping  a  boarding: 
house.  At  the  expiration  of  Uie  lease  she 
again  leased  the  premises  for  a  period  of 
tliree  years,  and  thereafter  from  year  to 
year  until  the  1st  of  May,  1897,  when  she 
again  leased  the  premises  for  a  term  of 
three  years.  In  the  fall  of  1888  the  defend- 
ant became  possessed  of  certain  lands  upon 
the  same  street,  175  feet  distant  from  those 
occupied  by  the  plaintiff,  and  constructed 
large  buildings  thereon,  in  which  were 
placed  steam  boilers,  engines,  pipes,  dyna- 
mos, electric  machines,  and  other  machin- 
ery for  the  purpose  of  generating  electricity 
to"  be  supplied  by  it  to  the  general  public 
for  lighting  and  other  purposes.  The  trial 
court  found  that  smoke  and  cinders  emitted 
from  defendant's  premises  were  cast  upon 
those  occupied  by  the  plaintiff,  and  that  the 
jar  and  vibration  caused  by  the  rimning  of 
the  defendant's  machinery  interfered  witli 
the  plaintiff's  enjoyment  of  her  premises: 
that  she  was  prevented  from  renting  rooms 
in  the  house;  that  her  furniture  was  in- 
jured; and  that  she  was  subjected  to  extra 
expense  for  laundry  work.  For  all  of  which 
the  court  allowed  her  $4,000  damages. 
Upon  the  trial  the  plaintiff  was  allowed  to 
show  her  income  derived  from  the  rent  of 
the  rooms  of  her  house  from  1886  to  1888, 
prior  to  the  construction  of  the  defendant's 
plant,  and  then  from  1888  until  1893,  and 
then  from  1893  down  to  the  time  of  the 
trial  of  this  action,  from  which  it  is  claimed 
that  there  was  a  depreciation  in  the  rental 
value  of  her  premises  of  $25  per  week  after 
the  construction  and  operation  of  defend- 
ant's plant  down  to  1893,  and  thereafter  a 
depreciation  of  $70  per  week.  This  evidence 
wajR  all  taken  under  an  objection  and  an 
exception  interposed  by  the  defendant.  It  was 


1902. 


Bly  v.  Edison  Electric  Iixuminating  Co. 


507 


•claimed  that  this  depreciation  in  the  rental 
value  of  the  premises  resulted  largely  from 
the  jar  and  vibration  of  the  house,  caused  by 
the  operation  of  the  defendant's  heavy  ma- 
chinery, and  it  appears  to  be  the  chief  item 
■of  damages  awarded  by  the  court.  The  other 
items  of  damages  which  the  court  appears 
to  have  allowed  in  making  the  total  award 
•of  damages  consisted  of  the  damage  to  the 
plaintiff's  furniture  caused  by  the  smoke 
And  cinders,  and  to  the  extra  expense  to 
which  she  was  subjected  in  having  her  laun- 
dry work  done  at  another  place.  But  these 
items  will  be  considered  separately  here- 
after. 

TliC  principal  question  presented  is  as  to 
whether  a  tenant  in  possession  of  premises 
under  a  lease  made  after  the  construction 
and  opera tiou  of  an  elective- lighting  plant, 
•containing  heavy  machinery,  can  maintain 
an  action  to  recover  the  depreciation  in  the 
rental  value  of  premises  occasioned  thereby. 
This  question  is  far-reaching  and  is  one  of 
•considerable  importance,  and  it  therefore 
should  be  carefully  considered. 

Our  largest  and  most  flourishing  cities  are 
largely  filled  with  manufacturing  plants  in 
which  the  industries  of  the  country  are  car- 
ried on.  In  most  of  these  plants  there  arc 
engines,  boilers,  and  machinery,  from  which 
there  proceed  some  smoke  and  noise,  which, 
to  some  extent,  inconvenience  those  who 
chance  to  be  living  in  close  proximity.  It 
is  not  every  slight  inconvenience  thus  pro- 
duced that  will  justify  a  court  of  equity  in 
interfering  by  awarding  damages  or  an  in- 
junction. Tliese  industries  are  beneficial  to 
the  public,  and  it  is  for  the  public  interests 
that  they  should  be  operated  within  reajson- 
able  bounds.  It  is  only  where  they  so  se- 
riously interfere  with  the  occupants  of 
premises  in  the  vicinity  as  to  constitute  a 
nuisance  that  the'  court  will  interpose  its 
restraining  power  and  award  damages. 
Under  the  findings  in  this  case,  it  will  be 
assumed  that  the  defendant's  plant  consti- 
tuted a  private  nuisance,  so  far  as  the  plain- 
tifT  was  concerned,  and  that  she  had  the 
right  to  maintain  this  action.  The  question 
is  therefore  narrowed  to  one  of  dajnages, 
and  is  involved  in  the  proposition  already 
BUffgested.  It  must  be  conceded  that  the 
judicial  expressions  found  in  the  opinions  of 
reported  cases  are  not  all  in  accord  in  differ- 
ent jurisdictions,  and  that  some  confusion 
has  arisen  by  reason  thereof,  but  this  con- 
fusion is  largely  due  to  the  failure  of  the 
•writers  to  keep  in  mind  the  distinction  be- 
tween damages  resulting  to  real  property 
and  those  resulting  to  personal  property 
which  may  be  owned  by  different  persons. 
In  this  case  the  defendant's  plant  consists 
of  permanent  buildings  filled  with  heavy 
machinery,  and  is  operated  for  the  purpose 
of  supplying  the  public  with  light  and  elec- 
tric power.  It  is  not  a  temporary  concern 
which  may  be  operated  in  one  place  to-day 
and  in  another  place  to-morrow,  but  it  is  a 
permanent  institution,  involving  a  great 
amount  of  labor  and  expense  in  its  con- 
struction, and  from  whicn  radiate  all  the 
tines  and  wires  that  supply  light  and  power 
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to  various  sections  of  the  city  in  which  it  is 
used.  If  this  plant  becomes  a  nuisance,  its 
effect  is  to  depreciate  the  rental  and  fee 
value  of  the  real  property  surrounding  it. 
Who  are  the  persons  injured  thereby? 
Manifestly,  the  tenants  who  have  rented 
premises  before  the  creation  of  the  nuisance, 
who  suffer  a  depreciation  in  the  rental  value 
of  the  premises  during  the  existence  of  their 
lease,  and  the  landowners  of  the  premises 
not  rented.  If  premises  are  rented  after  the 
creation  of  the  nuisance,  the  tenants  are  pre- 
sumed, in  law,  in  the  absence  of  an  express 
agreement  to  the  contrary,  to  have  procured 
them  at  their  diminished  rental  value;  the 
landlord  remaining  the  sufferer,  and  entitled 
to  recover  the  diminished  rental  as  damages. 
This  would  seem  to  be  logical  and  just  as 
between  the  landlord  and  tenant,  and  it 
would  seem  to  be  quite  unjust  to  permit  the 
tenant  to  obtain  the  rent  of  the  premises  at 
a  diminished  rental  value,  and  then  to  re- 
cover the  amount  of  such  diminished  rental 
value  of  the  offending  party,  and  thus  de- 
prive the  owner  thereof,  who  would  be  the 
real  sufferer.  I  had  supposed  that  this 
question  had  been  finally  settled  in  this  state 
by  the  decision  rendered  in  the  case  of  Ker- 
nochan  v.  yew  York  Elev.  R.  Co.  128  N.  Y. 
559,  29  N.  E.  65,  in  which  it  was  held  that 
the  construction  of  an  elevated  railroad  in 
a  street  of  a  city  without  having  acquired 
the  easements  therein  of  an  abutting  owner, 
if  it  diminishes  the  rental  of  the  property, 
is  an  injury  to  the  inheritance;  and  al- 
though the  owner,  after  such  construction, 
has  leased  the  premises,  he  may  maintain, 
and  has  the  exclusive  right  to  maintain,  an 
action  for  the  damages  sustained  for  the 
diminution  in  the  rental  value  caused  by  the 
construction  and  operation  of  the  railroad 
during  the  period  in  which  the  premises  are 
in  the  occupation  of  the  tenant  under  the 
lea.se.  It  is  now  said  of  this  case  that  it  is 
sui  generis,  and  is  governed  by  principles 
which  are  applied  to  no  other  class  of  cases. 
It  is  true  that  the  elevated  railroad  is  not 
an  electric-lighting  plant,  but  I  confess,  so 
far  as  the  question  of  law  under  considera- 
tion is  concerned,  I  am  unable  to  see  why 
the  rule  should  apply  in  one  case  and  not  in 
the  other.  The  elevated  railroads  are  per- 
manent structures.  The  trains  over  them 
are  drawn  by  steam  engines  which  emit 
smoke,  and  create  a  noise  and  jar  which 
cause  vibration  in  abutting  buildings  and 
the  rattle  of  windows.  The  elements  of 
damages  thus  far  are  the  same.  The  opin- 
ion in  the  Kemochan  Case  was  written  by 
Judge  Andrews,  who  reached  his  conclusion 
after  a  careful  examination  of  the  authori- 
ties upon  the  subject,  both  English  and 
American,  none  of  w^hich,  with  a  single  ex- 
ception, were  elevated  railroad  cases,  and 
cannot  well  be  said  to  be  sui  generis.  This 
case  has  since  been  approved  in  the  following 
cases:  Hine  v.  Neto  York  Elev.  R.  Co.  128 
N.  Y.  571,  29  N.  E.  69;  Kearney  v.  Metro- 
politan Elev.  R.  Co.  129  N.  Y.  76,  29  N.  E. 
70;  Witmark  v.  Veic  York  Elev.  R.  Co.  149 
N.  Y.  393,  44  N.  E.  78;  Kernochan  v.  Man- 
hattan R.  Co.  161  N.  Y.  339,  55  N.  E.  906; 
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Shcpard  v.  }{anhattan  R.  Co.  169  N.  Y.  160, )  vibration,  which  is  the  real  cause  of  the  con- 
62  N.  E.  151;  Fries  v.  New  York'd  H.  22.  I  tinuing  injury,  will  cease.  It  must  be  borne 
Co,  169  N.  Y.  270,  62  N.  E.  358.  Other  in  mind  that  the  defendants  are  a  corpora- 
cases  which  precede  it,  and  upon  which  the  tion  created  for  the  express  purpose  of  sup- 
oonclu.sjon  was  reached,  are  the  following:  |  plying  electricity  for  a  time  to  which  pxr 
Jesser  v.  Gifford,  4  Burr.  2141;  Leader  v.  i  limit  (fan  be  assigned,  and  they  have  gooe- 
Moxon,  3  Wils.  461 ;  Beding field  v.  Onslow,  '  to  great  expense  in  making  foundations  and 
3  licv.  209;  Clowes  v.  Staffordshire  Potteries  'erecting  permanent  works  on  a  large  scale."" 
Waterworks  Co,  L.  R.  8  Ch.  125;  Kidgill  v.  I  See  also  Park  v.  White,  23  Ont  Rep.  611; 
Afoor,  9  C.  B.  364;  Bell  v.  Midland  R.  Co.  \Kavanagh  v.  Barber,  131  N.  Y.  211,  16  L.  R. 
10  C.  B.  N.  S.  287;  Mott  v.  Shoolhred,  L.  A.  689,  30  N.  E.  235;  Morton  v.  New  York, 
R.  20  Eq.  22;  Addison,  Torts,  139;  Baler  140  X.  Y.  207,  22  L.  R.  A.  241,  35  N.  E.  490: 
V.  Sanderson,  3  Pick.  348;  Sumner  v.  Tile-  !  Wood,  Nuisances,  3d  ed.  §§  826,  827.  The 
ffton,  7  Pick.  198;  Pappcnhcim  v.  Mctropoli-  damages  in  this  class  of  cases  are  the  dimin- 
tan  Elev.  R.Co.  128  N.  Y.  436,  13  L.  R.  A.  |ished  rental  value.     Francis  v.  ScJioeUkopt, 


401,  28  N.  E.  518, 

I  shall  not  attempt  a  digest  of  these  cases, 
further  than  to  state  that  they  held  that  an 
action  lies  by  a  reversioner  for  a  wrongful 
obstruction  of  light  in  his  house;  for  a  per- 


53  N.  Y.  152:  Drucker  v.  Manhattan  R.  Co. 
106  N.  Y.  157,  60  Am.  Rep.  437,  12  N.  E. 
508;  Hussner  v.  Brooklyn  City  R.  Co.  114- 
N.  Y.  433,  21  N.  E.  1002;  Tallmwn  v.  Met- 
ropolitan Elev.  R.  Co.  121  N.  Y.  119,  8  L, 


manent  obstruction  in  an  adjacent  street;  <  R.  A.  173,  23  N.  £.  1134. 


for  obstructing  a  private  way  appurtenant 
to  his  premises ;  for  preventing  an  access  of 
tenant  to  a  wharf;  for  fouling  a  stream 
passing  through  his  land,  upon  which  dye 
works  had  been  erected;  for  obstructing  his 


•The  plaintiff,  having  rented  the  premises- 
after  the  construction  and  operation  of  the 
defendant's  plant,  must  be  ajBSumed  to  have 
paid  only  the  rental  value  of  the  premises 
under  the  existing  conditions.     As  we  have 


mills,  in  consequence  of  which  his  tenant  seen,  she  rented  from  year  to  year  for  a 
threatened  to  quit ;  and  for  raising  a  dam  j  number  of  years,  and  then  finally  for  a  pe- 
below  plaintiff's  mill,  causing  the  water  to  .  riod  of  three  years.  During  all  this  time 
back  up  and  flood  plaintiff's  premises,  thus  I  the  <lefendant's  plant  wajs  in  operation,  and 
diminishing  their  rental  value.  Of  course, ;  she  knew  its  nature  and  character,  and  fully 
all  injuries  for  which  the  owner  can  recover,  I  understood  that  the  defendant  company  in- 
and  not  the  tenant,  must  be  of  a  permanent  tended  to  continue  its  business.  The  plaintiff 
character,  affecting  the  rental  and  fee  value  and  her  landlord  must  therefore  be  deemed 
of  the  premises.  Mere  trespasses  occurring  to  liavc  agreed  upon  the  amount  of  rent  that 
during  the  existence  of  the  lease,  resulting  |  should  be  paid  under  the  surrounding  con- 
in  no  injury  to  the  reversioner's  interest,  j  diticms  existing  at  that  time.  Baker  v- 
only  affect  the  tenant,  and  he  may  therefore  ;  Sandfjrson,  3  Pick.  348,  and  Sumner  v.  Tile- 
recover  therefor.  sfo«,  7  Pick.  198.     It  .is  said,  however,  that. 

The  lessee  and  reversioner  may  both  be  the  plaintiff  paid  the  same  rent  during  the 
injured  by  the  same  wrong,  and  each  may  |  last  years  of  her  occupancy  of  the  premises 
maintain  an  action  therefor.  The  tenant, !  that  she  paid  during  the  first  years  of  her 
being  entitled  to  the  possession  of  the  prem- 1  tenancy.  This  may  be,  hut  still  that  fact 
ises,  is  alone  affected  by  the  temporary  tres-  |  does  not  remove  the  presumption  that  par- 
passes  committed  thereon ;  and,  if  the  crops  .  ties  contracted  anew,  at  the  time  of  the  exe- 
which  he  plants  are  injured,  the  damages  j  cuting  of  each  new  lea.se,  with  reference  to 
belong  to  him,  and  not  to  the  owner.  Bed-  jthesurrounding conditions  then  existing.  The 
ingficld  v.  Onslow,  3  Lev.  209;  Smith  v.  {territory  in  that  vicinity  may  in  the  mean- 
Phillips,  8  Phila.  10 ;  Shelf er  v.  London  ^  time  have  largely  increased  in  its  fee  and 
Electric  Lighting  Co.  [1895]  1  Ch.  287.  In  ,  rental  value.  Were  it  not  for  the  existence 
the  latter  case  the  action  was  for  an  injunc- 1  of  defendant's  plant,  the  rental  value  of 
tion  and  for  damages  against  an  electric- 1  tliose  premises  may  have  commanded  a  much 
light  company.  Two  actions  were  prosecut-  ]  larger  sum  than  was  paid  by  the  plaintiff, 
ed  and  tried  together, — one  by  the  tenant  i  The  plaintiff  claims  that  the  rental  value  of 
and  the  other  by  the  reversioner.  The  ten-  i  her  loonis  had  depreciated  $70  per  week. 
ant  had  a  lease  for  twenty-one  years.  The  i  This  far  exceeds  the  rent  paid  by  her  for 
interest  of  the  reversioner  was  therefore  re-  the  premises,  and  therefore  indicates  that, 
mote,  but  the  court  held  that  the  structure  i  liad  it  not  been  for  the  defendant's  plant, 
of  the  electric-light  plant  was  permanent  1  the  rental  value  of  thesepremises  woula  have 
in  character,  and  that  the  reversioner  was  been  much  larger  than  that  which  she  paid, 
entitled  to  recover  the  damages  that  re-  1 1  think  the  diminished  rental  value  of  the 
suited  to  the  freehold.  Lindley,  L.  J.,  in  j  premises  belonged  to  the  landlord,  and  not 
delivering  his  opinion,  says  with  reference '  to  the  plaintiff,  and  that  therefore  the  evi- 
thereto:  ''This  is  not  a  case  of  a  temporary  donee,  to  which  attention  has  been  called, 
nuisance  which  is  likely  to  cease  before  the  i  of  the  diminished  rental  value  of  the  roonv; 
existing  tenancy  expires.  .  .  .  The  nui-  |  in  the  house,  which  was  taken  under  objec- 
sonce  is  of  a  totally  different  character;  and  i  tion,  was  improperly  received. 
for  such  a  permanent  nuisance  as  this,  and  |  As  to  the  damages  to  the  furniture  result- 
consequent  pennanent  injury  to  the  rever-  '  ing  to  the  plaintiff  from  smoke  and  cinders,, 
sion,  I  have  no  doubt  an  action  by  the  re-  and  as  to  the  extra  expense  by  reason  of  her 
versioncr  for  damages  would  lie.  .  .  .  ha  vine  her  laundry  work  done  outside  of  the 
In  this  case  it  is  idle  to  suppose  that  the  i  houso,  the  plaintiff  dearlv  had  tlie  right  to- 
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maintain  her  action,  and  to  recover  the  dam- '  which  this  ax^tion  is  based  is  a  question  of 
ages  that  she  had  suffered.    These  items  are !  law. 

independent  of  that  resulting  from  the  de- 1  Holmes  v.  Jones,  121  N.  Y.  481,  24  N.  E. 
prcciation  in  the  rental  value  of  the  prem- '  701:  Moore  v.  Francis,  121  N.  Y.  199,  8  L. 
ises.  For  these  damages  the  appellate  divi- ,  R.  A.  214,  23  N.  E.  1127;  Finlayaon  v.  Wi- 
sion  has  awarded  her  6  cents.  The  record ;  man,  84  Hun,  357,  32  N.  Y.  Supp.  347 ; 
does  not  disclose  the  amount  that  the  trial !  Tnrton  v.  New  York  Recorder  Co,  144  N.  Y. 
eourt  allowed  her  therefor.  There  was  evi- !  144,  38  N.  E.  1009 ;  Hunt  v.  Bennett,  19  N. 
dence  tending  to  show  that  the  cost  of  clean-  j  Y.  173 ;  Glarius  v.  Black,  67  N.  Y.  563 ;  Hen- 
ing  the  furniture  waa  $150  per  year,  but ,  dcrson  v.  Commercial  Advertiser  Asso,  46 
whether  this  cost  was  over  and  above  that '  Hun,  504 ;  People  v.  Finnegan,  1  Park, 
required  for  ordinary  cleaning  does  not '  Crim.  Rep.  147 ;  Duffy  v.  People,  26  N.  Y. 
-clearly   appear.    There   was   evidence    also '  588. 

tending  to  show  that  the  cost  of  the  wash- 1  The  comiction  of  the  defendant  cannot  be 
ing  outside  was  $2  per  week,  but  it  does  not  |  sustained  under  the  Constitution  of  the 
a.ppear  clearly  what  the  cost  of  the  laundry   state. 

would  have  been  had  it  been  done  in  the  N.  Y.  Const.  §  8;  Cooley,  Const.  Law,  3d 
plaintiff's  own  house.  Under  this  condition  i  ed.  p.  300;  Cooley,  Const.  lim.  p.  518: 
of  the  evidence  the  appellate  division  hsLS  M'Culloch  v.  Maryland,  4  Wheat.  327,  4  L. 
held  that  substantial  damages  could  not  be  led.  582;  Jcffersonian  Cyclopjedia,  pp.  717. 
awarded,  and  consequently  has  allowed  only.  718;  John  Adams's  Works,  vol.  6,  p.  227. 
nominal  damages.  It  is  quite  possible  that'  vol.  7,  p.  182;  Alexander  Hamilton's  Works, 
a  more  equitable  result  might  have  been  ob-  p.  849 ;  Hart  v.  People,  26  Hun,  396. 
taincd  by  a  new  trial,  but,  under  the  evi-  The  publication  of  the  article  did  not 
•dence  in  tliis  case,  I  do  not  see  how  we  can  |  openly  outrage  the  public  decency, 
properly  interfere  with  this  judgment.  I  Bishop,  Statutory  Crimes,  §  717;  Bick- 
therefore  favor  an  affirmance.  I  nell,  Crim.  Prac.  448,  449 ;  People  v.  Mullet. 

'  96  N.  Y.  408,  48  Am.  Rep.  635. 
Parker,  Ch.  J.,  concurs  with  HalgHt,  J.       It  did  not  constitute  an  offense  under  § 

'  675  of  the  Penal  Code. 

People  V.  Knatt,  156  N.  Y.  302,  50  N.  E. 

835;    Ware  v.  Loveridge,  75  Mich.  488,  42 

PEOPLE  of  the  State  of  New  York,  Respt.,  ^- )V.  997. 

^                        '         '^  '  i/r.  Robert  C.  Taylor,  with  Mr,  Wil- 

T  1      ^rrkCT^    A  liam  Travers  Jerome,  for  respondent: 

John  MUbl,  Appt.  ^^^  ^^^^  ^^j^y  properly  pass  laws  to  pun- 

/i-i  V  X'  .loo  ^  I  'sh  plotters  here  against  the  public  peace  of 

(in  .N.  1.4-3.)  1^  p.^^g^  g^^ 

1.      One     ^h«     p»bli«he«     .vlth     hi«     In-    ^.j^'^'S^*^  V  ^^°*J'  i^^^^''  J*    ^^i^^'  ^li^^ 
doFMement    and    rRtlflcatlon    an    arti-    9(0'  People  V.  Retlly,  49  App.  Biv.  218,  63 
de  advooatinw  revolution  and  murder  i  N.  Y.  Supp.  18;  Reg.  v.  Most,  14  Cox  Crim. 
Is  responsible  therefor,  although  It  was  writ-    Cas.  .iS3. 

ten  by  another.  The    murderous    utterances    constitute   a 

The    publication    of    an    article    ad-    breach  of  the  peace. 


tbe    murder    of    rulem     by  i      People  v.  Most,  7  N.  Y.  Crim.  Rep.  376,  8 

dynamite,  and  denouncing  those  j  j^f.  Y.  Supp.  625;  1  Bishop,  New  Crim.  Law, 

the  miuLsrerB  of  justice  as  guilty  |  §  53^.     jj^vis  v.  Burqess,  54  Mich.  517,  52 

^tnt,-7nTn^f^^°M'.t^r^^'i7r„i'  .^^,21*1'  '  Am.  Rep.  828,  20  N.  W.  540;  People  v.  Jud- 
provisions  of  a   statute   making  It  a  misde-  n 'V*  i       i      d^  tt-     ^  *    n  i^^       *, 

meanor   to   wilfully   aud    wrongfully   commit  J  J?«»   ll^^^X*   \l   ^,^3-^-   ^T'S^?,^^.* 

an  act  which  eud.uiKers  the  public  peace.  I  P.  91;  Reg.  v.  Ncale,  9  Car.  «&  F.  431;  Wise 
3.  The    publication    of    an    article    ad-  I  ▼•  Dunning,  18  Times  L.  R.  85. 

vocatiniv    the    murder   of   rulem   and        Most*9  offense  was  complete,  even  though 

the  deiitructiou  of  orfcanised  iiociety  <  no  actual  disturbance  occurred. 

Is    not    protected    by    a  constitutional  provl- 1      Davis  v.   Burgess,  54  Mich.   517,  52  Am. 

sion    that    every   citizen  may  freely  publish     Rep.  828,  20  N.  W.  540;  4  Am.  &  Eng.  Enc. 

his  sentiments  on  all  subjects,  being  rcspon- 1  l^^^    2d  ed.  p.  902;    1   Bishop,  New  Crim. 

sible  for  the  abuse  of  that  right.  .  l^,,,,,  §§  539.  540;  4  Bl.  Com.  142:  King  v. 

rjune  10    1902  )  '  ^^«P'«»  83  N.  Y.  587;   People  v.  Muller,  96 

Ijune  lu.  lyuz.;  !  N.    Y.    408,    48    Am.    Rep.    635;    People   v. 

APPEAL  by  defendant  from  a  judgment  j  ^'»o'^P«on,  97  N.  Y.  313;  Re  Neagle,  135  U. 
of   the  Appellate   Division   of*  the   Su- 1  S-   ^'  ^^»  *"^  ^^^'  Cunmngham  v.  beagle, 
preme  Court,  First  Department,  affirming  a,  34  L.  ed.  55,  69,  10  Sup.  Ct.  Rep.  658. 
judgment  of  a  Court  of  Special  Sessions  for  i      The  constitutional  provision  does  not  jus- 
New  York  County  convicting  him  of  a  mis-  i  tify  the  printing  of  libels, 
demeanor.     Affirmed,  '      Arnold  v.  Clifford,  2  Sumu.  238,  Fed.  Cas. 

The  facts  are  stated  in  the  opinion.  I  No.  555 ;  Ex  parte  Jackson,  96  U.  S.  727,  24 

Messrs,  HiUquit  ft  Hmqnit,  for  appel-  L.  ed.  877;  Re  Rapier,  143  U.  S.  110,  36  L. 
lant:  '  c>d.  93,  12  Sup.  Ct.  Rep.  374;  ^ate  v.  Syhes, 

The  interpretation  of  the  publication  upon  I  28  ('onii.  225;  Hart  v.  People,  26  llun,  396; 

NOTE.— As  to  cousiltutlonal  freedom  of  I  ^'"^'^'^  States  y.  Harmon,  45  Fed.  414; 
speech  and  of  the  press  generally,  see  note  to  Hnrman  v.  United  States,  50  Fed.  921; 
Cowan  V.  Falrbrother  (N.  C.)  32  L.  R.  A.  829.  'State  v.  Blair,  92  Iowa,  28,  60  N.  W.  486; 
-58  L.  R.  A. 
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Re  Banks,  56  Kan.  242,  42  Pac.  693;  State 
V.  Van  ll'ye,  136  Mo.  227,  37  S.  W.  938; 
State  V.  McKee,  73  Conn.  18,  49  L.  R.  A. 
542,  46  AU.  409. 

The  constitutional  provision  is  not  in- 
fringed by  statutes  permitting  improper 
comments  upon  court  proceedings  to  be  pun- 
ished as  contempts. 

Cooper  V.  People  ex  rel,  Wyatt,  13  Colo. 
373,  6  L.  R.  A.  430,  22  Pac.  790;  State  ex 
rel.  Haskell  v.  Faulds,  17  Mont.  140,  42  Pac. 
285 ;  State  v.  Tugwell,  19  Wash.  238,  43  L. 
R.  A.  717,  52  Pac.  1056;  State  v.  Rosevxiter, 
60  Neb.  438,  83  N.  W.  353;  State  v.  Good- 
lotn,  37  La.  Ann.  713;  State  v.  Warren,  113 
N.  C.  683,  18  S.  E.  498. 

Nor  by  statutes  prohibiting  public  ad- 
dresses in  the  public  parks. 

Com.  V.  Davis,  162  Mass.  510,  26  L.  R.  A. 
712,  39  N.  E.  113;  Com.  v.  Abrahams,  156 
Mass.  57,  30  N.  E.  79;  Ex  parte  Warfield, 
40  Tex.  Crim.  Rep.  413,  50  S.  W.  933. 

Vann,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  wajs  convicted  of  violating 
I  675  of  the  Penal  Code,  in  that  on  the  7th 
of  September,  1901,  at  the  city  of  New  York, 
he  wilfully  and  wrongfully  committed  an 
act  which  seriously  endangered  the  public 
peace.  He  was  the  publisher  of  a  weekly 
newspaper  called  the  "Freiheit,"  and  the 
wrongful  act  consisted  in  the  publication  of 
an  article  in  that  paper  advocating  and  ad- 
vising revolution  and  murder.  The  defend- 
ant admitted  the  publication  of  the  article, 
but  testified  that  it  was  written  by  one  Carl 
Heinzen,  and  first  appeared  fifty  years  ago 
in  a  paper  called  the  "Pioneer,"  published 
in  Boston.  He  furtlier  testified  that  he 
published  the  article  on  the  same  day  that 
President  McKinley  was  shot,  and  that  as 
soon  as  he  heard  of  that  event,  "thinking  it 
might  be  taken  the  wrong  way, — that  some 
might  think  that  it  was  published  for  that 
occasion," — he  "tried  to  get  the  copies  back  \ 
and  take  it  out  of  circulation."  ' 

The  article  was  very  long,  but  the  follow-  I 
inof  extracts  will  suffice  for  the  purpose  of  I 
this  review:  i 

It  was  entitled  "Murder  vs.  Murder,"  and 
the  opening  sentence  is  as  follows:  "As 
Heinzen  said  nearly  fifty  years  ago  (this  is 
true  even  to-day),  there  are  various  techni- 
cal expressions  for  the  important  manipula- 
tion by  which  one  human  being  destroys  the 
life  of  another."  Various  definitions  of 
"murder"  follow,  and  it  is  stated  that  the 
purpose  of  murder  is  always  the  same, — 
"the  destruction  of  a  life  that  is  hostile  or 
a  hindrance."  It  is  then  declared,  in  sub- 
stance, that,  as  "the  dominant  barbarism" 
(meaning  constituted  authority)  punishes 
murder  by  murder,  "humanity  is  forced  by 
necessity  to  use  a  weapon, — to  become  the 
murderess  of  murderers.  If  murder  is  per- 
mitted to  any  one  person,  it  is  also  permit- 
ted to  all,— especially  to  those  who  practice 
it  for  the  purpose  of  destroying  the  profes- 
sional murderers  or  the  murderers  by  the 
grace  of  God." 

This  ends  the  first  paragraph  of  the  arti- 
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cle,  which  continues  without  quotatioi^ 
marks  or  anything  to  indicate  that  the  re- 
mainder was  written  except  for  the  purpose 
of  publication  in  the  Freiheit.  After  a  long 
argument  aiming  to  show  that  all  govern- 
ment is  founded  on  murder,  the  declaration- 
is  made:  "We  have  the  representative  of 
murder  before  us  in  all  forms.  There  they 
stand  awaiting  our  judgment  and  our  deci- 
sion. They  tell  us  wuth  praiseworthy  deci- 
siveness, *We  have  murdered,  we  murder,. 
and  we  will  murder  as  long  as  we  can,  we 
will  murder  in  order  to  rule,  just  as  yoa 
must  murder  in  order  to  become  free.'  No 
further  dispute  on  this  question  whether 
murder  is  an  inevitable  necessity, — ^we 
maintain  it;  no  further  dispute  over  the 
question  whether  it  (murder)  is  a  right, — 
we  practice  it."  Then  follow,  at  intervals, 
sentences  and  paragraphs  of  which  the  fol- 
lowing are  specimens: 

"Does  not  the  whole  world  still  declare- 
that  to  be  government  which  is  nothing 
more  than  murder  dominion?" 

"Humanity;  you  have  lost  your  conscience 
or  rea.son.  You  recognize  it,  the  victor 
(meiining  government)  is  right;  that  is  to- 
say,  murder  is  right.  You  can  save  your 
conscience  as  well  as  your  reason  if  you 
abolish  murder,  by  turning  it  against  all 
murderers,  so  as  to  bring  about  the  fact 
that  right  practises  murder.  Let  murder 
be  our  study, — murder  in  every  form.  In 
this  one  word  lies  more  humanity  than  in 
all  our  theories." 

"The  greatest  of  all  follies  in  the  world  is 
the  belief  that  there  exists  a  crime  against 
despots  and  their  myrmidons  (meaning 
public  rulers  and  their  officers  of  justice). 
They  are  in  human  society  what  the  tiger  i» 
among  animals.  To  spare  them  is  a  crime. 
As  despots  permit  themselves  everything, — 
betrayal,  poison,  murder,  etc., — in  the  same- 
way  all  this  is  to  be  employed  against  them. 
Yes,  crime  directed  against  them  is  not  only 
right,  but  it  is  the  duty  of  everyone  who- 
has  an  apportunity  to  commit  it,  and  it 
would  be  a  glory  to  him  if  it  was  success- 
ful." 

"The  laws  of  despots  are  nothing  but  the 
dictates  of  the  sword.  Their  property  is 
nothing  less  than  plunder.  Their  punish- 
ment is  nothing  less  than  murder.  No  one 
can  become  a  criminal  as  far  as  their  'laws* 
are  concerned.  On  their  murder  heads  a 
revolutionist  can  only  become  a  liberator  of 
humanity.  In  all  struggles  becween  reac- 
tion (moaning  government)  and  revolution, 
it  goes  without  saying  that  reaction  is  the 
attacking  party.  Revolution  is  nothing 
more  than  a  necessary  defense.  Murder,  as 
a  necessary  defense,  is  not  only  permissible, 
but  it  is  sometimes  a  duty  toward  society 
when  it  is  directed  against  a  professional 
murderer." 

"We  know  our  enemies.  We  know  them 
all  personally  in  every  place.  There  is  ab- 
solutely no  more  excuse  if  they  were  again 
spared.  .  .  .  Let  the  people  execute  the 
judgment.  The  way  of  humanity  leads  over 
the  summit  of  barbarism.  This  is  just  the 
law  of  necessity  dictated  bv  reaction.     We 
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cannot  go  around  it,  as  we  do  not  wish  to 
renounce  the  future.  If  we  wish  the  desi^, 
we  must  alFo  wish  the  means.  If  we  wish 
the  life  of  the  peoples,  we  must  wish  for  the 
death  of  their  enemies.  If  we  wish  for  hu- 
manity, we  must  wish  for  murder." 

"We  say,  murder  the  murders,  save  hu- 
manity, through  hlood  and  iron,  poison  and 
dynamite." 

Section  675  of  the  Penal  Code  provides, 
among  other  things,  that  "a  person  who 
wDfully  and  wrongfully  commits  any  act 
.  .  .  which  seriously  disturbs  or  endan- 
gers the  public  peace  ...  for  which 
no  other  punishment  is  expressly  prescribed 
by  this  Owie,  is  guilty  of  a  misdemeanor." 
Two  questions  are  presented  for  decision: 
(1)  Did  the  publication  of  the  article  in 
question  constitute  a  crime  under  §  675  of 
the  Penal  Code?  (2)  Did  the  conviction  of 
tiie  defendant  violate  the  constitutional 
guarantj'  of  freedom  of  the  press? 

So  far  as  the  meaning,  intent,  and  effect 
of  the  article  involve  a  question  of  fact,  we 
are  concluded  by  the  concurrent  action  of 
the  courts  below;  but  the  simple  interpre- 
tation of  tlie  paper,  without  regard  to  ex- 
traneous facts,  presents  a  question  of  law 
for  us  to  decide.  While  the  application  in- 
tended, or  any  hidden  or  ambiguous  mean- 
ing which  may  be  discovered  by  reading  be- 
tween the  lines,  or  by  the  aid  of  surround- 
ing circumstances,  may  involve  a  question 
of  fact,  the  obvious  and  natural  meaning  is 
to  be  determined  as  a  question  of  law.  If 
the  article  advocates  revolution  and  mur- 
der, it  is  not  important  that  it  should  have 
been  written  by  the  defendant,  but  it  is 
sufficient  if  he  adopted  the  words  of  another 
to  express  his  wishes.  If  he  intended  to 
convey  the  idea  that  the  entire  article  was 
written  by  Heinzen,  he  nevertheless  adopted 
it  by  the  statement  in  parentheses,  wnich 
was  his  own,  that  "this  is  true  even  to- 
day." He  thus  indorsed  the  sentiments  ex- 
pressed and  ratified  the  advice  given.  More- 
over, the  tone  and  tenor  of  his  statements, 
arguments,  and  exhortations  apply  to  the 
present  time,  and  call  for  action  on  the 
part  of  his  readers  without  delay.  The  ar- 
ticle was  published  without  quotation 
marks,  and  without  comment,  critic' :jm,  or 
dissent;  and  a  fair  reading  thereof  leaves 
the  impression  upon  the  mind  that  only  the 
opening  sentence  or  sentences  were  written 
by  Heinzen,  and  that  the  remainder  waa  the 
work  of  the  publisher.  This  conclusion  is 
strengthened  by  the  internal  evidence  that 
the  writing  was  of  recent  origin,  such  as 
the  use  of  the  word  "dynamite,"  which  oc- 
curs twice,  yet  that  word  was  not  in  use 
fifty  years  ago,  when  Heinzen  is  alleged  to 
have  wnttcn  his  dissertation  on  murder. 
Title  Dynamite,  Worcester  Diet.  ed.  1859; 
Webster,  ed.  1864;  Encyclopfedia  Britan- 
nica,  ed.  1878;  Alden's  Cyc;  Murray's  New 
Oxford  Diet.;  Harper's  Book  of  Facts; 
Townsend's  Manual  of  Dates.  The  object 
of  the  article,  as  we  interpret  it,  was  not 
to  criticise  or  discuss  public  officers  or  pub- 
lic affairs,  but  to  denounce  government  as 
"murder  dominion,"  and  to  advocate  the 
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murder  of  those  who  govern.  While  it  was 
written  with  special  reference  to  rulers  wha 
wear  crowns,  it  recommends  the  murder  of 
all  rulers,  without  exception,  express  or  im- 
plied. The  argument  i3  that,  as  the  en- 
forcement of  law  is  murder,  the  assassina- 
tion of  those  who  enforce  the  law  is  not  only 
justifiable,  but  to  spare  them  would  be  a 
crime.  It  calls  the  constituted  authorities 
murderers,  and  urges  its  readers  to  "murder 
the  murderers."  Its  tendency  is  to  incite 
and  stimulate  the  destruction  of  government 
and  its  agents  "through  blood  and  iron,  poi- 
son and  dynamite."  It  teaches  the  doctrine 
that  government  is  founded  on  murder,  that 
all  nilers  are  enemies  of  the  human  race, 
and  that  "crime  directed  against  them  is 
not  only  right,  but  it  is  the  duty  of  eveiy- 
onewho  has  an  opportunity  to  commit  it, 
and  it  would  be  a  glory  to  him  if  it  was  suc- 
cessful." The  publisher  exhorts  his  readers 
to  "let  murder  be  our  study, — murder  in 
every  form," — when  directed  against  those 
who  presence  order  and  enforce  law.  Gov- 
ernment is  described  as  "reaction,"  and  not 
only  is  the  murder  of  those  having  authori- 
ty upheld  and  urged,  but  revolution  against 
government  as  "the  attacking  party"  is  pro- 
claimed as  "nothing  more  than  necessary  de- 
fense." Further  analysis  is  unnecessary. 
While  the  publication  was  not  addressed  to 
anyone  in  particular,  it  was  impliedly  ad- 
dressed to  the  readers  of  the  Freiheit;  and^ 
while  it  did  not  urge  the  murder  of  any 
particular  individual,  it  advocated  the  mur- 
der of  all  rulers,  and  the  destruction  of  all 
I  government.  A  publication  which  insti- 
gates revolution  and  murder,  which  suff- 
Igests  the  persons  to  be  murdered,  throu^ 
I  the  positions  occupied  and  the  duties  per- 
I  formed  by  them,  which  advises  all  to  dis- 
charge their  duty  to  the  human  race  by 
murdering  those  who  enforce  the  law,  which 
denounces  those  who  spare  the  ministers  of 
public  justice  as  guilty  of  a  crime  against 
humanity,  and  which  names  poison  and 
dynamite  as  the  agencies  to  be  used  to  mur- 
der and  destroy,  necessarily  endangers  the 
public  peace.  A  breach  of  the  peace  is  an 
offense  well  known  to  the  common  law.  It 
is  a  disturbance  of  public  order  by  an  act 
of  violence,  or  by  any  act  likely  to  produce 
violence,  or  which,  by  causing  consternation 
and  alarm,  disturbs  the  peace  and  quiet  of 
the  community.  Barbour,  Crim.  Law,  219; 
Archbold,  Crim.  Pr.  &  PI.  91;  Bishop,  Crim. 
Law,  §  533;  Clark  &  M.  Crimes,  983;  Mc- 
Clain,  Crim.  Law,  §  1012.  It  may  be  com- 
mitted by  written  words,  as  a  libel  has  been 
indictable  for  time  out  of  mind  because  it 
tends  to  produce  violence,  or  even  by  spok- 
en words,  provided  they  tend  to  provoke  im- 
mediate violence. 

The  defendant  was  not  charged  with  an 
actual  breach  of  the  peace,  which  is  a  dis- 
tinct offense  botli  at  common  law  and  by 
statute,  but  with  an  act  alleged  to  seriously 
endanger  it.  The  public  peace  is  in  danger 
when  a  breach  thereof  is  likely  to  occur  in 
the  ordinary  course  of  events.  The  publi- 
cation of  the  defendant  manifestly  tended 
toward  this  result,  for  he  held  forth  mur- 
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der  as  a  duty,  and  exhox-ted  his  readers  to 
practise  it  upon  their  rulers.  What  would 
be  more  apt  to  alarm  the  people  and  disturb 
the  peace  of  society?  If  the  words  used  by 
him  would  not,  what  words  could?  As  we 
said  when  the  defendant  was  before  us  on 
another  appeal,  involving  a  somewhat  simi- 
lar crime,  "No  one  can  foresee  the  conse- 
quences which  may  result  from  language 
such  as  was  used  on  this  occasion.  .  .  ." 
People  V.  Moat,  128  N.  Y.  108,  115,  27  N.  E. 
970.  He  not  only  defended,  but  advised, 
the. most  serious  crime  known  to  the  law. 
His  language  was  an  invitation  to  murdei*. 
He  who  counsels  murder  becomes  a  mur- 
derer if  his  advice  is  taken.  Such  advice 
given  to  the  3,000  subscribers,  and  to  more ' 
than  that  number  of  readers,  of  the  defend- 1 
ant's  paper,  might  naturally,  as  the  history ' 
of  the  Umes  shows,  result  in  violence  and 
murder.  The  courts  cannot  shut  their  eyes 
to  the  fact  that  there  are  elements  in  our 
population,  small  in  number,  but  reckless 
and  aggressive,  who  are  ready  to  act  on 
such  advice,  and  to  become  the  assassins  of 
those  whom  tlie  people  have  placed  in  au- 
thority. The  public  peace  is  seriously  en- 
dangered when  arguments  are  made  and 
advice  given  which  may  naturally  result 
even  in  a  simple  breach  of  the  peace;  and, 
when  the  arguments  and  advice  are  of  such 
an  alarming  and  dangerous  character  as  to 
naturally  lead  to  the  assassination  of  public 
officers,  punishment  and  repression  are  es- 
sential to  the  welfare  of  society  and  the 
safety  of  the  state.  We  think  that  the  act 
of  the  defendant  was  a  violation  of  the 
Penal  Code,  and  constituted  a  misdemean- 
or, under  the  section  cited. 

The  Constitution  of  our  state  provides 
that  * 'every  citizen  may  freely  speak,  write 
ana  publish  his  sentiments  on  all  subjects, 
being  responsible  for  the  abuse  of  that 
right;  and  no  law  shall  be  passed  to  re- 
strain or  abridge  the  liberty  of  speech  or  of 
the  press/"  Art.  1,  §  8.  While  the  right 
to  publish  is  thus  sanctioned  and  secured,  | 
the  abuse  of  that  right  is  excepted  from  the 
protection  of  the  Constitution,  and  authority  | 
to  provide  for  and  punish  such  abuse  is  left 
to  the  legislature.  The  punishment  of 
those  who  publish  articles  which  tend  to 
corrupt  morals,  induce  crime,  or  destroy  or- ' 
ganized  society  is  essential  to  the  security 
of  freedom  and  the  stability  of  the  state. 
While  all  the  agencies  of  government — ex- 
ecutive, legislative,  and  judicial — cannot 
abridge  the  freedom  of  the  press,  the  legis- 
lature maiY  control  and  the  courts  may  pun- 
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liberty  of  the  press,"  as  Chancellor  Kent  de- 
clared in  a  celebrated  case,  "consists  in  tlie 
right  to  publish,  with  impunity,  truth,  with. 
good    motives,    and    for    justifiable    ends, 
whether  it  respects  government,  magistracy, 
or    individuals."    People    v.     Crostoell,     3 
Johns.    Cas.    337,   393.     Mr.   Justice   Story 
defined  the  phrajse  to  mean  "that  every  man 
shall  have  a  right  to  speak,  write,  and  print 
his  opinions  upon  any  subject  whatsoever, 
without  any  prior  restraint,  so,  always,  th&t 
he  does  not  injure  any  other  person  in  hi«^ 
rights,  person,  property,  or  reputation;  and 
so,  alwajr-s,  that  he  does  not  thereby  disturb 
the  public  peace  or  attempt  to  subvert  the 
government.     Story,    Const.    §     1880.    The 
Constitution   does   not  protect  a   publisher 
fiom  the  consequences  of  a  crime  commit- 
ted by  the  act  of  publication.    It  does  not 
shield  a  printed  attack  on  private  charac- 
ter, for  the  same  section  from  which  the 
abovo  quotation  is  taken  expressly  sanctions 
criminal  prosecution  for  libel.     It  does  not 
permit   the  advertisement  of   lotteries,   for 
the  next  section  prohibits  lotteries  and  the 
sale  of  lottery  tickets.     It  does  not  permit 
the  publication  of  blasphemous  or  obscene 
articles,  as  the  authorities  uniformly  bold. 
People  V.  RuggleSy  8  Johns.  290,  297,  5  Am. 
Dec.  335;  People  v.  Muller,  96  N.  Y.  408,  48 
Am.  Rep.  635;  Re  Rapier,  143  U.  S.  110,  36 
L.  ed.  93,  12  Sup.  CL  Rep.  374.     It  places 
no,  restraint  upon  the  power  of  the  legisla- 
ture to   punish   the  publication  of  matter 
which  is  injurious  to  society  according  to 
the  standard  of  the  common  law.     It  does 
not  deprive  the  state  of  the  primary  riffbt 
of   self-preservation.     It   does   not  sanction 
unbridled  license,  nor  authorize  the  publi- 
cation of  articles  prompting  the  commission 
of  murder  or  the  overthrow  of  government 
by  force.    All  courts  and  commentators  con- 
trast the  liberty  of  the  press  with  ite  licen- 
tiousness, and  condemn,  as  not  sanctioned 
by  the  Constitution  of  any  state,  appeals 
designed  to  destroy  the   reputation  of  the 
citizen,  the  peace  of  society,  or  the  exist- 
ence  of   the  government.     Story,    Const.    § 
1878;  Cooley,  Const.  Lim.  518;  Ordronaux, 
Constitutional  Legislation,  237;   Tiedeman, 
Pol.  Power,  §  81.     We  think  that  no  consti- 
tutional right  of  the  defendant  was  violated 
by  his  conviction,  and  that  the  judgment 
pronounced    against   him   was    rendered   in 
accordance  with  law. 

The  judgment  alwuld  he  affirmed. 

Parker,  Ch.  J.,  and  Gray,  Haisht, 
Martin,  Cnllen,  and  Werner,  JJ.,  eon- 
cur. 
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STATE    BOARD   OF   EQUALIZATION   et 
al.,  Appts., 

V, 

PEOPLE  of  the  State  of   Illinois   ex  rel, 
Catharine  GOGGIN  et  al. 

(191  111.  628.) 

1.  A  state  board  of  equallitatlon  may 
be  compelled  by  mandamus  to  perform 
Its  statutory  duty  of  aBsesslng  the  capital 
stock  and  franchises  of  corporations  as  an 
original  assessor. 

IK.  Am  assessnieat  of  property  for  tax- 
ation may  be  liupeacbed  where  it  has 
been  fraudulently  made  at  too  low  a  rate. 

3.  Asseniiments  by  a  state  board  of 
equalisation  may  be  disregarded, 
and  tbe  board  coerced  to  assess  tbe 
property,  when  it  is  apparent  that  every 
well-known  rule  for  the  valuation  of  the 
property  has  been  violated,  and  the  board 
has  refused  to  consider  properly  prepared 
statements  of  values,  and  other  information 
submitted  to  it,  and  has  arbitrarily  fixed  the 


assessment  at  a  grossly  inadequate  sum,  un- 
der rules  passed  for  the  occasion. 

4.  A  petition  for  a  -writ  of  mandamus 
to  compel  a  state  board  of  canalisa- 
tion to  contply  Mrltb  Its  statutory 
duty  to  assess  corporate  capital  will  not  be 
dismissed  because  at  the  time  it  was  filed  the 
board  was  in  session  and  had  not  refused  to 
make  the  assessment,  where  a  large  part  of 
its  session  had  elapsed  without  action,  even 
after  demand,  and  Its  subsequent  adjourn- 
ment without  action  shows  wilful  default 
from  the  beginning. 

5.  That  the  board  of  equalisation  has 
adjourned  Its  session  will  not  prevent 
the  issuance  of  a  writ  of  mandamus  to  com- 
pel It  to  make  an  assessment  on  certain 
corporate  capital,  when  the  statute  provides 
that  omitted  property,  when  discovered, 
shall  be  listed  and  assessed,  and  placed  on 
the  assessment  and  tax  books. 

O.  The  market  value  of  the  capital 
stoclc  and  the  fair  cash  value  of  the 
bonded  Indebtedness  may  he  added,  and 
the  value  of  the  tangible  property  deducted 
from  the  amount,  for  the  purpose  of  ascer- 
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I.  Proem, 


a.  Scope  of  note. 

This  note  embraces  broadly  the  cases  of  tax- 
ation of  capital  stock,  eo  nomine,  of  bodies  ag- 
gregate in  the  United  States  organized  and  op- 
erated for  gain.  The  exceptions  made  are, 
first,  national  banks  and  building  and  loan  as- 
sociations, as  governed  by  laws  not  applicable 
to  corporations  generally,  and  second,  such  or- 
ganizations, as  cemetery,  and  race-track  asso- 
ciations, which,  although  operated  for  profit, 
occupy  a  field  apart  from  the  general  business 
of  the  country.  The  limitation  stated  of  ne- 
cessity excludes  benevolent,  charitable,  educa- 
33 
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tainiog  the  value  of  the  capital  and  fran- 
chises of  a  corporation  for  purposes  of  taxa- 
tion. 

7.  Th«  cRsb  valne  of  tUe  capital  stock 
of  a  corporation,  including  franchises, 
cannot  be  obtained  without  taking  into  con- 
sideration the  element  of  debt. 

8.  The  amount  paid  by  a  corporation 
to  a  municipality  aa  contpensatlon 
for  the  use  of  its  franchise  privileges  In 
such  municipality  should  not  be  considered 
in  determining  the  value  of  its  capital,  in- 
cluding franchises,  for  purposes  of  taxation. 

9.  The  court  ntay  lay  doTvn  the  rules  of 
laTv  -which  should  govern,  and  the 
methods  which  should  be  pursued  by, 
the  state  board  of  equalization  in  malclng  an 
assessment  of  property,  although  it  has  not 
power  to  control  the  discretion  or  Judgment 
of  the  board. 

(October  24,  1901.) 


APPEAL  by  defendajits  from  a  judgma 
of  the  Circuit  Court  for  Saog^uco 
County  in  favor  of  relators  in  a  mandamt 
proceeding  to  compel  defendants  to  as^e! 
tor  taxation  the  property  of  certain  corp 
rations  which  haxi  been  omitted  by  thcr 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  John  P.  "Wilsont  with  Mcstr 
John  S.  Miller  and  Menitt  Starr,  fi 
appellants : 

The  state  board  of  equalization  is  b 
subject  to  mandamus  or  control  of  tl 
courts. 

C'ooley,    Taxn.    pp.     517-519;     Oihbi 
Hampden  County,   19  Pick.  298;    RepaU 
L,  Ins.  Co.  V.  Polluk,  75  111.  292;  Peopie 
Big  Muddy  Iron  Co,  89  111.  116;  People 
rel.  Sheppard  v.  Illinois  State  Bd.  of  Dt 
tal  Examiners,  110  111.  180;  People  ei  r 


tional,  fraternal,  religious,  and  scientific  socie- 
ties and  8ociaI  clubs. 

In  so  far  as  taxes  laid  upon  corporations, 
although  in  name  upon  their  capital  stock,  are 
franchise  taxes,  they  have  already  been  dis- 
cussed in  extenao  in  the  note  in  this  series  up- 
on the  taxation  of  corporate  franchises  in  the 
United  States, — Ijouisville  Tobacco  Warehouse 
Co.  ▼.  Com.  (Ky.)  57  L.  R.  A.  33  et  seq., — and 
the  ground  is  not  trayersed  again.  While  cor- 
porate taxation,  as  affected  by  the  contract 
and  commerce  clauses  of  the  Federal  Constitu- 
tion, or  by  uniformity  and  equality  clauses  in 
the  state  Constitutions,  and  the  general  sub- 
ject of  taxation  of  corporate  property,  both 
tangible  and  intangible,  are  reserved  for  sep- 
arate treatment  later. 

b.  Definitions. 

Throughout  this  note  a  corporation  Is  styled 
a  domestic  one  in  the  state  of  its  origin  and  a 
foreign  one  in  every  other  state.  If  chartered 
by  the  United  States,  it  is  classed  with  foreign 
corporations  in  all  the  states.  The  term  "cap- 
ital stock*'  has  been  left  undefined  except  so 
far  as  special  instances  disclose  the  sense  in 
which  it  is  used  in  tlie  given  case. 

II.  What  capital  stock  i«  as  a  subject  of  taxa- 
tion. 

There  is  such  confusion  in  the  statute  and 
case  law  as  to  what  capital  stock  Is  when  dea- 
ignated  as  the  subject  of  a  tax  that  any  at- 
tempt to  give  the  words  precise  and  Invariable 
meaning  must  be  abandoned  as  hopeless. 

The  Kentucky  court  of  appeals  in  construing 
a  statute  of  that  state  (|  4079)  directing  the 
state  assessing  board,  from  sworn  statements 
submitted  to  It  by  corporations,  and  such  other 
evidence  as  it  might  have,  to  value  the  capital 
stock  of  domestic  corporations,  and  from  the 
amount  fixed  upon  as  such  value  to  deduct  the  as- 
sessed value  of  all  the  tangible  property  assessed 
in  the  state  and  take  the  remainders  as  the 
value  of  the  corporate  franchises  thereby  made 
taxable,  held  that  the  words  "capital  stock" 
were  meant  to  include  the  entire  property,  real 
and  personal,  tangible  and  intangible,  assets  on 
hand  and  franchises  as  well.  The  court  said, 
it  found  the  word  "stock"  used  by  legislators, 
different  Judicial  writers,  and  the  courts  In  sev- 
eral different  senses,  and  that  the  particular 
meaning  must  generally  be  determined  by  the 
matters  In  hand,  the  thing  In  the  mind  of  the 
legislator  or  the  court,  the  context  as  well  as 


elded  cases,  it  said  further:  "Thus  W9  i 
what  a  varied  meaning  this  term  'capital  s~<x 
may  have.  So  that  it  becomes  necessary  :c-  *. 
amine  and  see  wbat  was  the  object  and  mn 
ing  of  the  legislature  when  using  this  td 
.  .  .  in  f  4079  of  our  statutes."  Heel 
son  Bridge  Co.  v.  Com.  99  Ky.  623,  29  L,  B. 
73,  31  S.  W.  48« ;  Affirmed  In  16*5  U.  S.  150. 
L.  cd.  953,  17  Sup.  Ct.  Rep.  532. 

In  holding  that  the  capital  sto<±  of  a  e 
porntlon  was  taxable  under  an  Ohio  stiN 
taxing  personal  property  in  general  terms,  i 
consequently  that  shares  of  stock  were  net  t 
able  under  a  statute  exempting  them  wbea  i 
corporate  capital  stock  was  taxed  In  the  cs 
of  the  company,  the  snpreme  court  of  tl 
state  snid :  The  capital  stock  of  a  corp(»ntl 
consists  of  the  money  and  property  sobsoi 
and  paid  in  for  the  purpose  of  carrying  ^b 
business  operations.  It  constitutes  a  cs 
rate  fund  belonging  to  the  corporate  body.  1 
fund  subscribed  and  paid  In  to  carry  act 
purposes  of  the  organization  remains  the  a 
tal  stock  of  the  company  as  fully,  wlthtn 
meaning  of  the  statute,  after  It  has  beeo  c 
verted  into  property  necessary  for  its  bcsia 
operations  and  for  which  it  was  subscribed, 
before.  For  the  purposes  of  taxation,  ctp 
stock  is  represented  by  whatever  it  Is  leva 
In.     Jones  v.  Davis,  35  Ohio  St.  477. 

.in  early  statute  of  Indiana  (1  Rev.  s 
1852,  pp.  113-115,  H  32,  33)  re<)ulred  tbe  p 
ident  or  another  officer  of  every  railroad.  plM 
road  turnpike,  slackwater  navigation,  te.'egri 
and  bridge  company  in  that  state  to  fur^ 
the  auditor  of  the  county  in  which  Its  prfl 
pal  office  was  situated  a  sworn  list  of  all 
stock  in  the  company  and  Its  value,  wlj 
statement  dividing  the  aggregate  amount  of 
the  stock  of  such  company  among  the  sevi 
counties  in  which  the  company  operated,  ] 
portioned  to  the  value  of  the  real  estate  | 
permanent  works  In  each.  It  further  n<'M 
a  sworn  statement  to  be  rendered  to  tbe  cv 
auditor  where  the  line  entered  the  state.  « 
ing  the  value  and  amount  of  all  the  corpol 
real  estate,  the  cost  of  constrncting  the  vi 
and  the  amount  invested  In  machinery  and  i 
ing  stock,  which  last  were  to  be  assessed 
taxed  in  mileage  proportion ;  whereupoD 
was  made  the  duty  of  such  andltor  to  e 
the  name  of  the  corporation  on  the  tax  d^ 
cate,  with  the  amount  and  valne  of  tbf  at 
and  assess  thereon  state,  connty,  school, 
road  taxes  for  each  county  operated  in. 
The  Indiana  supreme  court  was  soon  a 


the  clause  in  which  the  word  might  be  found. 

Then,  after  quoting  text-book  authors  and  de-  upon  to  decide  what  was  to  be  taken  s 
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Damron  v.  McCormick,  106  111.  188 ;  Knight 
V.  Thomas,  93  Me.  494,  45  Atl.  499;  Porter 
V.  Rookfordy  R,  /.  d  8t,  L.  R,  Co.  76  111. 
506;  Pacific  Hotel -Co,  v.  lAeh,  83  111.  610. 

The  mere  fa<ct  that  the  values  made  by 
the  assessor  were,  in  the  opinion  of  the 
court,  too  low  or  too  high,  does  not  of  it- 
self, in  any  case,  show  fraud.  There  must 
be  other  circumstances  besides  that  fact, 
in  connection  with  which  such  fact  of  over- 
valuation must  be  taken. 

Keokuk  d  H,  Bridge  Co.  v.  People,  161 
111.  618,  44  N.  E.  206;  Union  Trust  Co.  v. 
Weber,  96  111.  346;  Keokuk  d  H.  Bridge  Co. 
V.  People,  145  111.  696,  34  N.  E.  482;  Spring 
Valley  Coal  Co.  v.  People,  157  111.  543,  41 
N.  E.  874. 

Mandamus  does  not  lie,  in  any  case,  to 
coerce  the  judgment  or  discretion  of  offi- 
acting  judicially. 


People  ex  rel.  Damron  v.  McCormick,  106 
111.  188;  People  em  rel.  Sheppard  v.  lilinoia 
State  Bd.  of  Denial  Examiners^  110  111. 
180. 

Mandamus  is  never  granted  in  anticipa- 
tion of  an  omission  of  duty,  but  only  after 
actual  default.  The  defendant  officers 
must,  at  the  time  of  filing  the  petition,  havn 
been  in  present  default  in  the  performance 
of  their  duty  sought  to  be  coerced. 

Cooley,  Taxn.  pp.  523,  524;  Merrill, 
Mandamus,  §  221;  Swigert  v.  Hamilton 
County,  130  111.  538,  22  N.  E.  609;  Allegany 
County  Public  School  Comrs.  v.  Allegany 
County,  20  Md.  449;  Condit  v.  Newton 
County,  25  Ind.  422;  Ew  parte  Cutting,  94 
U.  S.  14,  24  L.  ed.  49;  State  ex  rel.  Piper 
V.  Gracey,  11  Nev.  223;  State  ex  rel.  Ah 
Chew  V.  Rising,  15  Nev.  164;  McConihe  v. 
State  ex  rel.  McMurray,  17  Fla.  238 ;  State 


stock  of  a  corporation  taxable  ander  this  stat- 
ute. 

It  was  asserted  by  a  railroad,  on  the  one 
hand,  that  the  list  required  was  to  include  only 
cash  subscriptions  of  stocic  so  far  as  paid  out, 
and  that  these  were  to  be  listed  at  their  mar- 
ket value :  while,  on  the  other  side,  it  was  In- 
sisted that  the  list  should  embrace  all  the 
proi)€rty  of  the  corporation  except  the  sub- 
scriptions to  the  stocic.  The  court  began  by 
acknowledging  freely  the  difficulty  it  had  ex- 
perienced in  arriving  at  the  meaning  of  the 
sections  of  the  taxing  statute  in  point,  and 
contlnned,  thus:  The  vague  and  confused 
manner  in  which  they  are  framed  Is  apparent 
to  everyone  who  reads  them,  and  we  have  been 
able  to  find  no  construction  that  we  could  give 
them  which  would  be  unattended  with  injus- 
tice. The  word  "stock,"  it  was  added,  is  used, 
both  in  common  parlance,  and  statutory  enact- 
ments, in  a  variety  of  senses,  some  broader, 
some  more  limited.  Its  use  may  open  a  wide 
field  for  the  work  of  Interpretation,  and  re- 
quire a  close  consideration  of  the  whole  sub- 
ject-matter in  relation  to  which  it  is  applied. 
We  speak  of  the  goods  of  a  merchant  as  his 
stock :  of  the  lumber  and  materials  of  the 
manufacturer  as  his  stock  of  raw  materials :  of 
the  cattle,  h6gs>  etc.,  of  the  farmer  as  his 
stock ;  of  the  cars,  locomotives,  etc.,  of  rail- 
road companies  as  their  stock  of  these  articles 
respectively :  and  we  speak  of  the  subscrip- 
tion and  shares  in  these  companies  as  stock, 
though  these  are  more  properly,  It  would  seem, 
designated  the  capital  stock  of  the  corpora- 
tions. How — to  what — did  the  legislature  ap- 
ply the  term  in  enacting  the  sections  above  re- 
ferred to?  This  is  the  question.  Then,  pro- 
ceeding to  a  critical  examination  of  the  stat- 
ute, the  court  found  that  the  word  "stock"  had 
nnqnestlonably  been  used  therein  three  or  four 
times  as  embracing  real  estate  and  rolling 
stock. — in  short,  all  the  property  of  the  rail- 
road :  and  thereupon  it  was  said  that  this  use 
mnst  be  deemed  an  exposition  by  the  legis- 
lature itself  of  the  sense  in  which  stock  was  to 
be  understood  in  construing  the  statute ; 
wherenpon  the  court  concluded  tliat  it  was  not 
stock  subscriptions,  but  actual  tangible  cor- 
porate property,  that  was  to  be  listed  for  taxa- 
tion. The  reasons  assigned  for  so  concluding 
were,  because  the  court  thought  its  construc- 
tion the  beat  Justified  by  the  language  of  the 
act,  admitted  to  be  vague  and  uncertain ;  be- 
cause thereby  the  operation  of  the  sections  was 
made  equal  upon  the  railroads  and  uniform 
with  others  operating  upon  individuals,  hence, 
most  nearly  just  and  equitable;  and  because  it 
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made  them  consistent  with  the  Constitution 
and  supposedly  conformable  to  the  legislative 
Intent.  And  still,  the  court  said,  the  adopted 
construction  did  not  obv4ale  all  injustice. 
State  ix  rel.  Dunn  v.  Hamilton,  5  Ind.  310. 

This  decision  was  followed  In  the  case  of 
Floyd  County  Auditor  &  Treasurer  v.  New  Al- 
bany &  S.  R.  Co.  11  Ind.  570,  wherein  the 
court,  in  a  short  opinion,  merely  said  that  in 
that  case  it  was  held  that  the  term  "stock," 
where  it  occurred  in  |  32  of  the  act  providing 
for  the  assessment  of  property,  etc.,  included, 
not  subscriptions  to  stock,  but  the  actual  tangi- 
ble property  of  the  railroad  company,  and  that 
such  decision  was  decisive  of  the  case  at  bar, 
and  upon  its  authority  the  Judgment  below 
must  be  reversed. 

Unfortunately,  the  court  did  not  long  allow 
the  dednltlon  It  had  so  laboriously  made  to  re- 
main stable.  A  few  years  later,  in  deciding 
against  the  validity  of  an  assessment  upon  the 
ground  that  it  was  laid  upon  the  wrong  party, 
the  same  court,  declaring  that  by  this  same 
statute  the  stock  of  a  railroad  was  assessable 
against  the  company,  not  the  individual  stock- 
holders, gratuitously  added:  "The  term  'stock* 
as  used  In  the  statute  Includes,  not  only  stock 
subscriptions,  but  all  the  actual  tangible  prop- 
erty of  the  company,"  and  cited  as  authority 
for  the  proposition  State  ex  rel.  Dunn  v. 
riamilton,  5  Ind.  310,  suiira,  which,  as  has 
been  seen,  was  very  far  from  deciding  any- 
thing of  the  sort.  Michigan  C.  U.  Co.  v.  Por- 
ter, 17  Ind.  380. 

Three  years  later  the  same  court,  after  say- 
ing: There  are,  under  our  Constitution  and 
laws,  two  recognized  modes  of  taxing  the  cap- 
ital stoi-k  of  corporations.  One  is  an  assesa- 
ment  against  the  corporation  itself  by  name  for 
the  whole  amount  of  Its  capital  stock,  which 
assessment  the  corporation  pays  and  charges 
up  to  the  stockholders  or  deducts  from  the 
profits  of  the  corporation,  thus  diminishing  the 
dividends ;  the  other  is,  the  stockholders  are 
separately  and  severally  listed  by  the  assessor 
for  the  amount  of  the  capital  stock  which  they 
may  own  in  a  corporation.  And  that  the  lat- 
ter is  the  mode  to  be  adopted  when  the  statute 
law  does  not  direct  otherwise, — decided  that  a 
tax  on  the  capital  stock  of  a  corporation  is  a 
tax  on  the  property  of  which  such  capital  is 
composed.     Whitney  v.   Madison,   23  Ind.  331. 

Passing  to  the  adjoining  state  of  Illinois,  one 
finds  the  supreme  court  thereof  In  1858,  In  the 
course  of  a  decision  holding  bonds  deposited 
with  the  state  auditor  by  a  bank  to  secure  the 
redemption  of  its  issues  taxable  under  an 
act  taxing  the  capital  stock  paid  in  or  secured 
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ea  rel.  Price  v.  Carney,  3  Kan.  88;  People 
eat  rel.  McClelland  v.  Dowlingy  56  Barb. 
197;  Hollingstcorth  v.  Flint,  101  U.  S.  591, 
25  L.  ed.  1028;  Wianer  v.  Ocumpaugh,  71 
N.  Y.  113. 

Mandamus  will  not  be  awarded  to  compel 
the  performance  of  a  duty  which  the  offi- 
cers or  board  say  they  are  willing  to  do. 

People  ex  rel.  National  Cigar  Co.  v.  Du- 
laney,  9G  III.  503. 

It  is  only  wilful  and  intentional  fraud  on 
the  part  of  the  state  board  which  in  any 
case  could  impeach  their  action,  even  in 
equity. 

East  8t.  Louis  Connecting  R.  Co.  v.  Peo- 
ple ex  rel.  Stookey,  119  111.  184,  10  N.  E. 
397. 

The  law  contemplates  that  these  assess- 
ors, in  ascertaining  and  fixing  the  value, 
shall  act  upon  their  own  knowledge  and  in- 
dividual judgment  as  to  such  value. 


St.  Louis,  V.  d  T.  H.  R.  Co.  v.  Surrell,  88 
111.  536;  Sterling  Gas  Co.  v.  Highy,  134  111. 
557,  25  N.  E.  660;  Ea/rl  v.  Raymond,  188 
111.  15,  59  N.  E.  19. 

The  state  board  was  not  required  to  hear 
evidence  in  fixing  the  existence  or  taxable 
value  of  the  property  in  question. 

iSff.  Louis,  y.  do  T.  H.  R.  Co.  v.  Surrell,  88 
111.  636. 

The  law  does  not  require  that  the  mem- 
ber's judgment  should  be  justified  by  the 
information  which  he  had,  in  the  opinion 
of  any  other  person.  His  action  is  not  im- 
peached or  affected  by  any  error  of  judg- 
ment. He  is  not  compelled  to  be  as  wise 
as  the  court.  He  is  not  compelled  to  have 
good  judgment. 

Keokuk  d  H.  Bridge  Co.  v.  People,  145 
111.  606,  34  N.  E.  482. 

The  w^rit  awarded  is  too  general,  and 
when  it  cannot  be  specific  it  should  not  be 


to  be  paid  Id  together  with  the  surplus  or  re- 
served funds  of  every  bank  or  banking  associa- 
tion, asking:  What  Is  bank  capital?  and  an- 
swering the  question  by  saying :  It  Is  a  fund 
contributed,  or  to  be  contributed,  by  the  share- 
holders or  proprietors  of  the  bank,  and  trans- 
ferred by  each  to  the  aggregate  association 
upon  which  It  is  to  transact  business.  Bank 
of  the  Republic  v.  Hamilton  County,  21  III.  53. 

The  courts  of  Illinois,  several  times,  have 
been  called  upon  to  define  capital  stock  as  a 
subject  of  taxation. 

A  leading  case  In  that  state  laid  down  the 
proposition  that  a  tax  upon  the  capital  stock 
and  franchise  of  a  corporation  is  not  a  tax 
upon  the  shares  of  the  shareholders.  The 
words  "capital  stock,"  as  used  in  the  Illinois 
act  of  1872,  do  not  mean  shares  of  stock  either 
separately  or  in  the  aggregate,  but  are  intended 
to  designate  the  property  of  the  corporation 
subject  to  taxation.  Porter  r.  Rockford,  R.  I. 
&  St.  L.  R.  Co.  76  111.  561.  When  it  is  appar- 
ent, was  the  ruling  in  that  case,  from  the  Ion- 
gnage  of  a  statute  creating  a  system  of  rail- 
road taxation,  that  the  words  "capital  stock'* 
are  employed  to  designate  corporate  holdings. 
and  are  carefully  discriminated  from  shares  of 
stock  belonging  to  the  shareholders,  an  objec- 
tion that  the  corporation  owns  no  property 
coming  under  the  designation  of  capital  stock. 
«o  as  to  subject  It  to  taxation  because  its  stock 
was  sold  to  and  belongs  to  its  stockholders, 
and  not  to  the  corporation.  Is  unfounded. 

The  words  "capital  stock"  in  this  law  mean 
the  property  belonging  to  the  corporation 
thereby  subject  to  taxation.  The  law  design- 
edly requires  all  the  corporate  property,  tangi- 
ble or  Intangible,  of  whatever  nature  or  kind, 
to  be  valued  under  this  designation  for  the 
purpose  of  taxation.  Pacific  Hotel  Co.  v.  Lleb, 
83  III.  602. 

These  cases  were  followed  In  Chlcago,B.  ft  Q. 
R.  Co.  V.  SIders,  88  111.  324,  which  upon  this 
point  is  to  the  same  effect. 

Capital  stock,  or  that  kind  of  property  detf- 
Ijrnated  as  such,  is  not  the  identical  lands,  chat- 
tels, and  other  articles  of  property  possessed 
bv  the  corporation,  but,  as  defined  In  Porter  v. 
Rockford,  R.  I.  ft  St.  L.  R.  Co.  76  111.  561, 
means,  as  used  In  the  Illinois  revenue  act  of 
1872,  not  shares  of  stock  either  separately  or 
in  the  aggregate,  but  is  a  term  intended  to  em- 
brace the  property  of  the  corporation  subject 
to  taxation,  not  in  separate  parcels,  but  as  an 
homogeneous  unit  partaking  of  the  nature  of 
personalty  and  subject  to  the  burdens  imposed 
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upon  it  at  the  domlcil  of  the  owner.     Quincy 
R.  Bridge  Co.  v.  Adams  County,  88  111.  615. 

It  was  later  decided  that  the  laws  of  Illi- 
nois for  the  assessment  of  railroads  clajialfy 
the  subject  of  the  tax  as :  (1)  "Capital  stock/' 
meaning  thereby  all  the  property  and  rights  of 
the  corporation  of  every  kind  and  nature 
wherever  located ;  (2)  "railroad  track,"  em- 
bracing the  right  of  way  and  superstructures 
thereon,  and  called  real  estate  for  the  purpooes 
of  taxation :  (3)  "rolling  stock."  declared  to  be 
personal  property,  and  Including  the  movable 
property,  such  as  cars,  locomotives,  and  their 
accompaniments  usually  in  ordinary  use  passed 
to  and  fro  along  the  line ;  and  (4)  "personal 
property  other  than  rolling  stock,"  covering 
tools,  machinery,  materials  for  repairs,  and 
other  chattels  not  ordinarily  kept  moving  up 
and  down  the  road.  The  property  of  the  fourth 
class,  with  the  lands  not  part  of  those  in  the 
second  class,  constitute  the  local  and  the  tangi- 
ble property  of  the  corporation,  while  all  the 
other  property  and  the  franchise  and  other 
things  of  value  inaccessible  for  local  assess- 
ment, all  combined,  made  capital  stock  assessa- 
ble by  the  state  board  of  equalization.  Ohio 
ft  M.  R.  Co.  V.  Weber,  96  111.  443. 

The  kind  of  property  denominated  "capital 
stock"  Is  not  shares  of  stock  either  separately 
or  In  the  aggregate.  The  term  designates  the 
property  of  the  corporation  subject  to  taxa- 
tion as  a  homogeneous  unit  partaking  of  the 
nature  of  personalty  and  subject  to  the  bur- 
dens Imposed  upon  It  at  the  domlcil  of  the 
owner.  Keokuk  ft  H.  Bridge  Co.  v.  People  em 
rel.  County  Treasurer,  161  111.  132,  43  N.  B. 
691. 

This  was  an  expression  of  opinion  by  the 
court  in  connection  with  a  statement  that  the 
capital  stock  in  toto  of  an  Illinois  corporation 
consolidated  with  an  Iowa  corporation,  owning 
and  operating  a  bridge  across  the  Mississippi 
river,  was  taxable  in  Illinois  because  that  state 
was  to  be  deemed  its  domlcil,  but  it  is  dictum, 
because  the  assestanent  therein  contested  was 
held  Invalid  for  including  part  of  the  bridge 
structure  In  Iowa. 

It  is  Interesting  to  note  the  struggle  over 
this  question  in  New  York. 

The  term  "capital  stock"  as  used  in  stat- 
utes other  than  taxing  acts  had  been  defined  In 
a  few  cases. 

In  one.  Vice  Chancellor  Sandford  said:  By 
loss,  or  misfortune,  or  misconduct  of  the  man- 
aging officers  of  a  corporation,  its  capital  may 
be  reduced  below  the  amount  limited  by  its 
charter,   but  whatever  property   It  has  up  to 
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granted.  Mandamus  lies  to  compel  a  spe- 
cific act. 

Ohio  d  M,  R,  Co,  V.  People  ex  reL  Atty. 
Gen,  120  111.  200,  11  N.  E.  347;  Knight  v. 
Thomas,  93  Me.  404,  45  Atl.  499;  8t.  Clair 
County  V.  People  em  rel,  Keller,  85  111.  396. 

The  action  of  the  state  board  in  omitting 
from  the  list  of  corporations  assessed  bv  it 
the  eight  constituent  companies  absorbed  by 
the  Chicago  Consolidated  Traction  Com- 
pany, and  in  making  the  assessment  of  all 
the  property  subject  to  the  taxation  against 
said  consolidated  company,  was  not  fraud- 
ulent or  void,  but  was  valid. 

Huck  V.  Chicago  d  A,  R.  Co.  86  111.  352. 

The  capital  stock  and  franchises  of  said 
companies  were  not  "omitted"  property, 
and  were  not  "discovered"  property,  within 
the  meaning  of  §  276  of  the  revenue  act. 

Allwood  V.  Cowen,   111   111.  481;   People 


ex  rel,  Patton  v.  Cellars,  179  111.  170,  63  N. 
E.  545. 

The  circuit  court  should  have  refused  the 
writ  of  mandamus,  because  it  would  be  of 
no  substantial  or  practical  benefit  to  the 
petitioners. 

Qorinley  v.  Day,  114  111.  189,  28  N.  E. 
693;  Cristman  v.  Peck,  90  111.  150;  Merrill, 
Mandamus,  §  75;  High,  Extr.  Legal  Rem. 
3d  ed.  §§  139,  140;  iState  ex  rel,  hum  v. 
Archibald,  43  Minn.  328,  45  N.  W.  606; 
People  ex  rel.  Lorillard  v.  Westchester 
County,  15  Barb.  007;  Colonial  Life  Assur. 
Co.  v.  New  York  County,  24  Barb.  166. 

After  the  assessing  body  has  delivered  or 
certified  the  assessment  to  the  proper  offi- 
cers, and  said  ofiicers  have  issued  warrants 
to  the  collector  to  collect  the  taxes,  the  as- 
sessors cannot  be  compelled  by  mandamus 
to  correct  or  change  the  assessment. 


that  limit  must  be  regarded  as  its  capital. 
Barry  v.  Merchants*  Exchange  Co.  1  Sandf.  Ch. 
280. 

In  another,  Folger,  J.,  spoke  of  capital  stock 
as  money  or  property  which  is  put  into  a  sin- 
gle corporate  fund  by  those  who,  by  subscrip- 
tion therefor,  become  members  of  a  corporate 
ix)dy.  Burrall  v.  Bush  wick  R.  Co.  75  N.  Y. 
211. 

And  in,  a  third,  a  case  where  there  was  a 
question  of  the  meaning  of  capital  stock  in 
those  provisions  of  the  Revised  Statutes  pro- 
hibiting corporate  directors  from  declaring 
dividends  except  from  surplus  profits,  Earl,  J., 
expressed  thus  the  view  of  the  court :  The 
capital  stock  in  this  section  does  not  mean 
share  stock,  but  it  means  the  property  of  the 
corporation  contributed  by  its  stockholders,  or 
otherwise  obtained  by  It  to  the  extent  required 
by  Its  charter.  While  the  term  "capital 
stock**  is  frequently  used  In  a  loose  and 
indefinite  sense  In  this  section  and  in  legal 
phrase,  generally  it  means  that,  and  no  more. 
Williams  V.  Western  U.  Teleg.  Co.  93  N.  Y. 
162,  188. 

But  these  cases  settled  nothing,  although  It 
was  said,  long  after  all  controversy  with  re- 
spect of  the  meaning  of  this  phrase  in  the  tax 
law  of  1857  (chap.  456,  S  3)  had  been  put  at 
rest,  that  while  cases  arising  under  other  and 
dlffereut  statutes  were  not  to  be  regarded  as 
controlling  in  the  construction  of  tax  acts,  yet, 
when  they  contain  definitions,  they  should 
have  some  weight  in  determining  the  generally 
accepted  meaning  of  the  words  "capital  stock." 
Teople  CT  ret.  Wiebusch  &  H.  Co.  v.  Roberts, 
154  K.  Y.  101.  47  N.  E.  980,  Affirming  19  App. 
Dlv.  574,  46  N.  Y.  Supp.  570. 

The  New  York  tax  act  of  1857  (chap.  450, 
i  3),  Just  referred  to,  enacted  that  the  capital 
stock  of  every  company  liable  to  taxation,  ex- 
cept snch  part  of  It  as  shall  have  been  excepted 
in  the  assessment  roll,  together  with  its  sur- 
|)lus  profits  or  reserved  funds  exceeding  10  per 
cent  of  its  capital  after  deducting  the  assessed 
value  of  its  real  estate,  and  all  shares  of  stock 
in  other  corporations  actually  owned  by  such 
company  which  are  taxable  upon  their  capital 
stock  under  the  laws  of  this  state,  shall  be  as- 
sessed at  Its  actual  value,  and  taxed  In  the 
same  manner  as  the  other  real  and  personal 
estate  of  the  county. 

For  more  than  thirty  years  It  was  the  prac- 
tice of  local  assessors,  in  assessing  corpora- 
tions under  this  statute,  to  treat  the  aggregate 
market  value  of  the  corporate  shares  as  the 
equivalent  of  taxable  capital  stock  mentioned 
in  the  statute,  if  not  as  altogether  Identical 
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with  It.  This  practice,  if  not  in  terms  rati- 
fied and  approved  by  the  courts,  was  at  least 
acquiesced  in,  and  during  the  whole  of  this 
period  no  case  was  decided  annulling  an  assess- 
ment because  of  such  practice,  if,  indeed,  it 
was  ever  seriously  challenged. 

The  Union  Trust  Company,  however,  was  as- 
sessed by  the  tax  commissioners  of  the  city  of 
New  York  under  that  statute,  upon  Its  capital 
stock,  for  the  year  1889.  Its  shares  were 
of  the  par  value  of  $100  each,  and  were  worth 
in  the  market  five  times  as  much.  It  was  as- 
sessed, according  to  the  premium  value  of  its 
shares  in  spite  of  protest  and  the  presentation 
before  the  assessors  of  uncontested  proof  of  the 
actual  «value  of  its  capital  and  surplus.  The 
assessment  was  sustained  by  the  courts,  in  the 
Srst  instance,  and  upon  intermediate  appeal 
until  the  court  of  last  resort  in  the  state  was 
reached,  when  a  reversal  was  obtained  and  the 
tax  canceled.  In  the  court  of  appeals.  Finch, 
J.,  writing  with  the  concurrence  of  all  the  rest 
of  the  Judges  who  participated,  opened  the 
opinion  by  saying:  The  relator  challenges  the 
assessment,  and  through  all  the  proceedings 
has  persistently  raised  and  pressed  the  inquiry, 
not  so  much  as  to  the  mode  or  manner  of  as- 
certaining value,  but  rather,  WTiat  Is  the  pre- 
cise thing  to  be  valued? — whether  the  capital 
stock  of  the  company,  or  the  capital  stock  held 
In  shares  by  the  corporators.  If  these  are  the 
same,  or  in  any  just  sense  equivalents,  either 
might  be  valued  without  substantial  error;  but 
if  they  are  not  such,  we  must  determine  which 
is  to  be  valued  before  we  can  solve  the  prob- 
lem of  how  to  value  It.  Now  it  is  certain  that 
the  two  things  are  neither  Identical  nor  equiv- 
alents. I'he  capital  stock  of  a  company  is  one 
thing;  that  of  the  shareholders  is  another  and 
a  dlfTereut  thing.  That  of  the  company  is 
simply  its  capital,  existing  in  money  or  prop- 
erty or  both  ;  while  that  of  the  shareholders  is 
representative,  not  merely  of  that  existing  and 
tangible  capital,  but  also  of  surplus,  of  divi- 
dend earning  power,  of  franchise,  and  the 
good  will  of  an  established  and  prosperous 
business.  Proceeding,  the  learned  judge  points 
out  the  differences  between  capital  and  shares. 
Incidentally  remarking  of  the  corporate  fran- 
chise, that  while  it  is  corporate  property  it 
constitutes  no  part  or  element  of  the  capital 
stock  of  the  corporation,  but  does  enter  into 
and  form  part,  and  a  very  essential  part,  of 
the  shareholders*  capital  stock ;  and  he  goes  on 
to  say :  And  thus  the  two  things  are  es- 
sentially and  In  every  material  respect  differ- 
ent. They  differ  In  their  character,  in  their 
elements.  In  their  ownership,  and  In  their  val- 
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Merrill,  Mandamus,  §  75;  People  ex  rel, 
Lorillard  v.  Westchester  County,  15  Barb. 
QQ7-/ Sullivan  v.  Peckham,  16  R.  I.  525,  17 
Atl.  997:  Wells  v.  Hyattsville,  77  Md.  125, 
20  L.  R.  A.  89,  26  Atl.  357;  Knight  v. 
Thomas,  93  Me.  494,  45  Atl.  499. 

The  taxes  for  1900  had  long  been  extend- 
ed, and  mostly  collected,  when,  on  May  1, 
1900,  the  circuit  court  entered  its  judgment. 
The  assessment  on  which  those  taxes  were 
extended  could  not  then  be  changed,  and 
mandamus  is  futile  to  compel  it. 

Merrill,  Mandamus,  §  75;  People  ex  rel. 
Lorillard  v.  Westchester  County,  15  Barb. 
C07;  Sullivan  v.  Peckham,  16  R.  I.  525,  17 
Atl.  997;  Colonial  Life  Assur.  Co.  v.  New 
York  County,  24  .Barb.  166;  Wells  v.  Hy- 
attsville,  77  Md.  125,  20  L.  R.  A.  89,  20 
Atl.  357:  Knight  v.  Thomas,  93  Me.  494, 
46  Atl.  499. 


I  The  controlling  principle  and  require- 
I  ment  in  assessing  property  for  taxation  are 
I  equality  and  uniformity,  and  are  not  that 

it  be  ajssessed  at  fair  cash  value. 

Const,  art.  9,  §§  1,  9;  Law  v.  People  ess 

rel.   Buck,  87   111.   385;   Buerau  County  v. 

Oiiicago,  B.  &  Q.  R.  Co,  44  111.  229;  Kuehner 

V.  Precport,  143  111.  92,  17  L.  R.  A.  774,  32 
i  N.  E.  372. 
I      Messrs,    I.    T.    Greenacre    and    E.     8. 

Smith,   with    Mr.   W.   E.   Slintt,  Jr.»  for 
I  appellees : 

i  The  state  board  of  equalization  is  subject 
I  to  mandamus  or  control  of  the  court. 

As   to  this   kind   of   property   the   state 
I  board  is  an  "original  assessor.'** 
I      Pacific  Hotel  Co.  v.  Lieh,  83  111.  602;  Rev. 
I  Stat.  chap.  120,  §  3,  M,  §  108. 

A  mandamus  will  issue  to  compel  an  aB- 
I  sessor  to  assess  for  taxation  property  liable 


ues.  He  continues :  Now.  some  degree  of 
confusion  and  trouble  have  come  in  because 
ttaese  two  different  things  are  denominated 
alike  "capital  stock/'  making  the  expression 
sometimes  ambiguous.  It  is  the  Important 
and  decisive  phrase  in  the  law  of  1857  under 
which  the  assessment  here  resisted  was  made, 
and  requires  us  to  determine  at  the  outset  the 
sense  In  which  it  was  used.  The  definite  con- 
clusion was  reached  that  the  phrase  "capital 
stock,"  in  that  statute,  meant,  not  the  share 
stock,  but  the  capital  owned  by  the  corpora- 
tion :  the  fund  required  to  be  paid  in  an^  kept 
intact  as  the  basis  of  the  business  enterprise 
and  the  chief  factor  in  its  safety.  People  ex 
rel.  Union  Trust  Co.  v.  Coleman,  126  N.  J.  433, 
12  L.  R.  A.  762,  27  N.  E.  818. 

The  opinion  in  the  case  ia  quite  elaborate. 
The  legislative  acts  which  led  up  to  the  statute 
Hub  judice  are  referred  to  as  showing  the  use 
of  the  word  "capital"  and  the  phrase  "capital 
stock"  Interchangeably  and  synonymously,  and 
that,  where  the  latter  phrase  occurs,  there  is 
always  something  connected  with  it  to  stamp 
and  label  It  as  referring  to  the  actual  capital 
of  the  company. 

The  antecedent  decisions  In  point,  to  wit : 
Oswego  Starch  Factory  v.  Dolloway,  21  N.  Y. 
449 :  People  ct  rel.  Bank  of  the  Common- 
wealth v.  New  York  Tax  &  A.  Comrs.  23  N.  Y. 
192 ;  People  rx  rel.  Cagger  v.  Dolan.  36  N.  Y. 
59 ;  People  ex  rel.  Glens  Falls  Ins.  Co.  v.  Fer- 
guson, V>8  N.  Y.  89 :  People  ex  reU  Citizens'  Gas 
Light  Co.  V.  Brooklyn,  30  N.  Y.  81;  People  ex 
rel.  Twenty-third  Street  R.  Co.  v.  New  York 
Tax.  Comrs.  95  N.  Y.  554 ;  People  ex  rel. 
Butchers'  Hide  &  Melting  Co.  v.  Asten,  100  N. 
Y.  597,  3  N.  E.  788 ;  People  ex  rel.  Panama  R. 
Co.  V.  New  York  Tax  Comrs.  104  N.  Y.  240,  10 
N.  E.  437 :  People  ex  rtl.  Knickerbocker  F.  Ins. 
Co.  V.  Coleman,  107  N.  Y.  541,  14  N.  E.  431,— 
were  severally  examined  and  distinguished  or 
limited  so  as  to  conflict  in  no  wise  with  the 
case  then  at  bar. 

And  it  is  also  held  that  the  words  "capital 
stock,"  in  S  182  of  the  New  York  tax  law,  pro- 
viding that  every  corporation  organized  by,  or 
pursuant  to,  law  In  the  state  shall  pay  to  the 
state  treasurer  annually  a  franchise  tax  to  be 
computed  upon  the  basis  of  the  amount  of  its 
capital  stock  employed  within  the  state,  refer 
to  the  capital  or  property  of  the  corporation, 
and  not  to  the  share  stock.  People  ex  rel. 
I>ackawanna  Transp.  Co.  v.  Knight,  75  App. 
Dlv.  164,  77  N.  Y.  Supp.  398. 

In  New  Jersey  the  subject  of  taxation  under 
a  tax  act  providing  that  ail  private  corpora- 
tions in  the  state,  with  certain  specified  excep- 
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I  tlons,  shall  be  assessed  and  taxed  at  the  full 
amount  of  their  capital  stock  paid  lu  and  ac- 
I  cumulated  surplus,  is  said  to  embrace  the  ag- 
gregate of  capital  stock  paid  In  and  the  proper- 
I  ty  or  fund  which  a  corporation  within  its  terms 
has  In  excess  thereof  over  and  above  all  Its 
debts  and  liabilities.  State,  People's  F.  Ins. 
Co.,  Prosecutors,  v.  Parker.  34  N.  J.  L.  479,  an 
error,  35  N.  J.  L.  575 :  Slate  ex  rel.  Mutual 
IJon.  L.  Ins.  Co.,  Prosecutors,  v.  Utter,  34  N. 
J.  L.  489. 

In  another  case  In  that  state,  it  was  said: 
"The  phrase  'capital  stocl^'  as  employed  in 
acts  of  incorporation,  ia  never,  that  I  am 
aware,  used  to  Indicate  the  value  of  the  prop- 
erty of  the  company.  It  is  very  generally.  If 
not  universally,  used  to  designate  the  amount 
of  capital  to  be  contributed  by  the  stockholders 
for  purposes  of  the  corporation.  The  amount 
thus  contributed  constitutes  the  'capital  stock* 
of  the  corporation.  The  value  of  the  stock 
may  be  greatly  increased  by  surplus  profits,  or 
be  diminished  by  losses,  but  the  amount  of  the 
capital  stock  remains  the  same."  State,  Can- 
rteld.  Prosecutor,  v.  Morristown  Fire  Asso.  23 
N.  J.  L.  195. 

In  Penns^'lvanla  a  tax  upon  the  capital 
stock,  eo  nomine,  of  a  corporation  is  held  to  be 
a  tax  upon  the  property  and  assets  thereof, 
tangible  and  intangible.  Including  the  fran- 
chise. Com.  V.  Manor  Gas  Coal  Co.  8  Pa.  Dist 
R.  258;  Com.  v.  Delaware,  S.  &  S.  R.  Co..  14 
Pa.  Co.  Ct.  440 ;  Com.  v.  Standard  OH  Co.  101 
Pa.  lift ;  Com.  v.  New  York,  P.  &  O.  R.  Co.  188 
Pa.  169,  41  Atl.  594 ;  Com.  v.  Beech  Creek  R. 
Co.  188  Pa.  203,  41  Atl.  605;  Com.  v.  Pall 
Brook  R.  Co.  188  Pa.  199,  41  Atl.  606. 

But,  being  a  tax  upon  property,  it  reaches 
only  such  property  of  foreign  corporations  as 
has  a  situs  and  is  taxable  in  Pennsylvania 
(Com.  V.  Davis-Colby  Ore  Roaster  Co.  1  Dauphin 
Co.  Rep.  118;  Com.  v.  Western  U.  Teleg.  Co. 
2  Dauphin  Co.  Rep.  40;  Com.  v.  Standard  Oil 
Co.  101  Pa.  119)  ;  and  so,  of  course,  does  not 
reach  the  franchises  of  any  but  domestic  cor- 
porations. 

The  courts  of  that  state  express  themselves 
as  to  what  capital  stock  is  as  a  subject  of 
taxation,   thus: — 

It  has  been  settled  by  numerous  decisions, 
which  are  cited  and  affirmed  In  Com.  v.  Stand- 
ard Oil  Co.  101  Pa.  119,  supra,  says  the  court 
in  one  case,  that  the  tax  on  capital  stock  Im- 
posed by  the  taxing  acts  of  this  state  Is  not  a 
franchise  or  license  tax,  but  is  a  tax  on  the 
property  and  assets  of  the  corporation.  But 
it  by  no  means  follows  that  the  capital  stock 
and  the  tangible  property  are  Identical  either 
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to  be  taxed,  and  which  he  neglects  or  refus- 
es to  assess. 

People  V.  Shearer,  30  Cal.  045;  Knight 
V,  Thomas,  93  Me.  494,  45  AU.  499. 

The  board  is  not  the  sole  judge  of  the 
existence  of  property. 

People  V.  Shearer,  30  Cal.  645;  People  ex 
reL  Lincoln  v.  Barton,  44  Barb.  148;  Peo- 
ple ex  rel.  Genesee  County  Bank  v.  Olmstedt 
45  Barb.  644;  Merrill,  Mandamus,  §  127; 
Com.  V.  Ayre,  5  Pa.  Dist  R.  575. 

Courts  interpose  for  fraud  and  abuse  of 
discretion.  They  may,  by  mandamus,  com- 
mand the  proper  exercise  of  discretion  by  a 
discretionary  body,  where  that  body  abuses 
its  discretion,  as  where  it  exercises  it.  (a) 
with  manifest  injustice;  or  by  (6)  evasion 
of  duty  amounting  virtually  to  a  refusal  to 
perform  a  duty;  or  without  (c)  applying 
just  or  fair  principles;  or  from  {d)  motives 


of  self-interest;  or  {e)  not  in  the  interest 
of  the  public;  or  (/)  so  unreasonably  as  to 
amount  to  a  denial  of  a  right;  or  (g)  for 
the  attainment  of  personal  or  selfish  ends. 

Illinois  State  Bd,  of  Dental  Examiners  v. 
People  ex  rel.  Cooper,  123  111.  227,  13  N. 
E.  201;  Olencoe  v.  People,  78  111.  382;  Peo- 
ple ex  rel.  Bibb  v.  Alton,  179  111.  615,  54 
N.  E.  421;  People  ex  rel.  Oreen  v.  Cook 
County,  176  111.  576,  52  N.  E.  334;  Tap- 
ping, Mandamus,  Am.  ed.  19,  66;  Wood, 
Mandamus,  pp.  19,  64;  St.  Paul's  Comrs. 
of  Poor  V.  Lynah,  2  McCord,  L.  170;  People 
ex  rel.  Osterhout  v.  Perry,  13  Barb.  206; 
Arberry  v.  Beavers,  6  Tex.  457,  55  Am.  Dec. 
791;  Robinson  v.  Butte  County,  43  Cal. 
353. 

Whenever  the  board  undertakes  to  go  be- 
yond its  jurisdiction,  or  to  fix  valuations 
through  prejudice  or  a  reckless  disregard  of 


in  sabstance  or  In  value.  The  capital  stock, 
it  is  true,  represents  the  property  and  assets  of 
the  corporation,  but  it  represents  also  the  value 
-of  Its  franchises  and  privileges  and  facilities 
for  doing  business  and  the  success  with  which 
the  business  is  actually  carried  on,  so  far  as 
these  are  denoted  and  expressed  by  the  pe- 
cuniary results  realised ;  and  the  tax  on  capi- 
tal stock  Is  by  express  terms  of  the  act  of  1801 
{in  the  preamble,  6  P.  L.  1891,  p.  229),  in- 
tended to  reach  these  elements  of  value.  Com. 
V.  Delaware,  S.  &  S.  R.  Co.  3  Dauphin  Co.  Rep. 
249. 

And  again  : — 

The  statute  (act  June  8,  1891,  T.  L.  229) 
having  expressly,  by  title  and  In  preamble,  "de- 
clared the  subject  of  taxation  to  be  all  the 
property  of  corporations  having  capital  stock, 
and  the  settled  interpretation  by  this  court  of 
a  tax  on  capital  stock  of  a  corporation  being 
that  it  is  a  tax  upon  all  the  property  of  the 
corporation,  it  Is  clear  that  the  learned  Judge 
•ff  the  court  below  committed  no  error  in  the 
first  sentence  of  his  conclusion  of  law,  thus : 
•A  tax  on  the  capital  stock  of  a  corporation  is 
a  tax  on  its  property  and  assets,  including  its 
franchise.'  "  Com.  v.  New  York,  P.  &  O.  R. 
Co.  188  Pn.  IG'J,  41  Atl.  594.  Mitchell,  Green, 
.ind  Williams,  JJ.,  dissented  in  this  and  the 
kindred  cases  known  as  the  capital  stock  cases 
on  the  ground  that  the  statute  sub  judice  im- 
posed a  tax  upon  the  capital  stock  eo  nomine 
at  its  actual  value  not  less  than  the  average 
celling  price  during  the  year,  and  this  they  as- 
serted was  a  tax  on  the  aggregate  share  stock 
or  interest  of  the  stockholders  after  the  debts 
were  paid,  and  not  a  tax  upon  the  corporate 
property  and  assets  in  gross  plus  the  fran- 
chises. They  insisted  that  the  decision  con- 
fnsed  two  distinct  things. 

The  court  adhered  to  Its  decision,  neverthe- 
less, saying  in  the  next  case :  "We  have  noth- 
ing fnrther  to  say  in  reference  to  the  construc- 
tion of  the  act  of  1891.  Com.  v.  Beech  Creek 
R.  Co.  188  I'a.  203,  41  Atl.  605. 

The  supreme  court  of  errors  in  Connecticut, 
la  ruling  that  a  clause  in  a  bank  charter  ex- 
empting from  taxation  the  capital  stock  of 
the  bank,  until  the  happening  of  a  contingency 
that  then  had  not  occurred  prevented  the  tax- 
ing of  the  banking  house,  defined  capital  stock 
as  meaning  all  the  property  of  every  kind, — 
-everything  which  the  bank  possessed.  This,  it 
>aid,  was  held  In  trust  for  the  stockholders, 
jind  owned  by  them  in  common.  It  was  argued 
that  there  was  an  obvious  distinction  between 
The  real  property  of  a  corporation  and  the 
shares  of  capital  stock  in  the  hands  of  the 
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stockholders,  but  the  court  said  that  there  was 
the  same  difference  between  the  personal  prop- 
erty of  the  bank  and  such  shares,  but  this  con- 
sideration went  but  a  very  little  way,  if  at  all, 
toward  answering  the  question  whether  the 
promised  exemption,  which  confessedly  covered 
the  intangible,  Ideal  rights  called  shares  in  the 
hands  of  the  stockholders,  covered  also  the  real 
and  personal  property  in  which  the  whole  val- 
ue of  the  shares  consisted ;  whether  It  was  pos- 
sible to  tax  the  latter  without  the  entire  bur- 
den of  the  tax  falling  on  the  former.  New 
Haven  v.  City  Bank,  31  Conn.  106. 

In  an  Alabama  case  it  was  said  that,  owing 
to  the  difficulty  of  distinguishing  between  the 
capital  and  the  property  in  which  it  is  In- 
vested, tests  for  determining  whether  a  tax  is 
on  the  property  or  the  franchises  may  be  re- 
garded generally  uncertain  and  unsatisfac- 
tory ;  yet  its  determination  Is  often  necessary, 
for,  if  the  tax  is  upon  the  franchise,  the  prop- 
erty In  which  the  capital  is  invested  becomes 
immaterial.  The  usual  and  most  certain  test 
is  whether  the  tax  is  upon  the  capital  stock, 
CO  nomine,  without  regard  to  its  value,  or,  at 
its  assessed  valuation  in  whatever  it  may  be 
invested.  If  the  former,  it  is  a  franchise  tax; 
if  the  latter,  a  tax  upon  the  property.  Where- 
upon it  was  held  that  Ala.  Code,  §  452,  subd. 
9,  making  an  exception  of  stock  invested  In 
property  otherwise  taxed,  and  requiring  a  re- 
turn for  assessment  of  the  market  value  of  the 
stock,  the  number  of  shares,  and  the  par  and 
market  value  of  each  share,  imposed  a  tax 
upon  the  property,  and  not  upon  the  franchises, 
of  corporations.  State  v.  Stonewall  Ins.  Co. 
89  Ala.  335,  7  So.  753. 

In  Mississippi,  according  to  one  decision  cap- 
ital stock  may  mean  either  franchise  or  prop- 
erty, whichever  meaning  it  may  t>e  necessary 
to  adopt  to  sustain  a  tax  upon  it.  /Holly 
Springs  Sav.  &  Ins.  Co.  v.  Marshall  County,  52 
Miss.   281,  24  Am.   Rep.  668. 

Afterwards  In  that  state  it  was  decided  that 
the  phrase  "capital  stock  paid  in  at  its  market 
value,"  In  a  statute  requiring  banks  to  make 
statements  thereof,  verified  by  their  officers,  to 
the  county  assessors  for  assessment  and  taxa- 
tion, in  default  of  which  taxes  were  assessable 
upon  the  whole  authorized  capital,  embraced 
both  corporate  franchises  and  all  corporate 
property  of  every  description.  State  ew  rel. 
District  Attorney  v.  Simmons,  70  Miss.  485,  12 
So.  477. 

A  statute  of  Ix>ulslana  Imposed  taxes  upon 
all  capital  invested  or  employed  each  year  In 
trade,  traffic,  merchandising,  or  any  kind  of 
commerce,  or  other  business;  and  upon  all  In- 
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duty,  in  opposition  to  what  must  necessarily 
be  the  judgment  of  all  persons  of  reflection, 
it  is  the  duty  of  the  courts  to  interpose. 

Chicago,  B.  d  Q.  R.  Co.  v.  Cole,  75  111. 
591;  Pacific  Hotel  Co,  v.  Lieh,  83  111.  609; 
Illinois  d  St.  L.  R.  d  Coal  Co.  y.  Stookey, 
122  111.  362,  13  N.  E.  516;  East  8t.  Louis 
Connecting  R.  Co.  v.  People  eco  rel.  Btookey, 
119  111.  182,  10  N.  E.  397;  Spencer  v.  Peo- 
ple, 68  111.  513;  Porter  v.  Rockford,  R.  I. 
d  St.  L.  R.  Co.  76  111.  561. 

Inadequate  valuation  is  an  element  of 
fraud. 

Keokuk  d  H.  Bridge  Co.  v.  People,  161 
111.  518,  44  N.  E.  206;  Union  Trust  Co.  v. 
Weber,  96  111.  346;  Keokuk  d  H.  Bridge  Co. 
V.  People,  146  111.  696,  34  N.  E.  482;  SpHng 
Valley  Coal  Co.  v.  People,  157  111.  643,  41 
N.  E.  874. 

Mandamus  may  be  awarded  to  compel  the 


performance  of  a  duty  which  t\ie  board  say* 
it  is  wilting  to  do,  if  in  fact  it  is  not  will- 
ing. 

People  ex  rel.  National  Cigar  Co.  v.  Du- 
laney,  96  111.  503;  Com.- ex  rel.  Featherman 
V.  Hyde  Park,  15  W.  N.  0.  506;  Board  of 
Supers.  V.  Highway  Comrs.  66  111.  App.  60;. 
State  ex  rel.  Williams  v.  Rahway,  33  N.  J* 
L.  Ill;  People  ex  rel.  Case  v.  ColUna,  19 
Wend.  56;  Wood,  Mandamus,  37. 

At  the  time  of  filing  the  petition  the 
board  had  failed,  and  in  effect  refused,  ttv 
perform  the  duty  sought  to  be  coerced.  A 
specific  demand  and  refusal  were  not  neces- 
sary. 

The  time  for  performance  having  arrived^ 
a  failure  by  the  board  to  perform  is  enough ; 
refusal  by  its  members  need  not  be  shown* 

People  ex  rel.  German  Ins.  Co.  v.  Getzen- 
danei',  137  111.  234,  34  N.  E.  297;  People  ear 


vestments  or  values  of  any  kind  (except  the 
capital  stock  of  banks  whose  shares  were  as- 
sessed to  the  shareholders),  and  all  other  In- 
vestments and  values  not  otherwise  assessed 
or  specially  exempted  by  Iaw.\  A  city  gas  com- 
pany was  assessed  thereunder,  without  objec- 
tion, upon  a  half  million  of  dollars*  worth  of 
real  estate,  and  horses  and  wagons  besides.  It 
was  also  assessed,  in  addition,  on  its  pipes, 
mains,  etc.,  upwards  of  $800,000,  of  which  it 
only  complained  for  overvaiuatian ;  and  it  was 
further  assessed  nearly  two  and  a  quarter  mil- 
lions of  dollars  In  addition  upon  "capital  and 
other  values,"  of  which  it  complained  as  wholly 
illegal.  The  court  sustained  the  assessment, 
holding  the  language  of  the  statute  all  embrac- 
ing, having  a  comprehensiveness  incapable  of 
increase,  and  broad  enough  to  include  corporate 
franchises.  The  terms  "capitar*  and  "capital 
stock"  were  declared  synonymous  In  legal  In- 
tendment, and  used  in  leglidative  acts  as  con- 
vertible terms,  although  strictly  not  of  the 
same  meaning:  and  It  was  asserted  that  the 
Tjoulslana  statutes  are  full  of  evidences  of  In- 
tent to  subject,  under  such  designation,  cor- 
porate franchises  to  taxation.  New  Orleans 
City  Gaslight  Co.  v.  Board  of  Assessors,  81  La. 
Ann.  475. 

The  supreme  court  of  Missouri,  In  1860,  es- 
sayed the  task  of  construing  the  extant  gen- 
eral revenue  law  of  that  state  providing  for 
the  taxation  of  "all  property  owned  by  Incor- 
porated companies  over  and  above  their  capital 
stock"  In  its  application  to  the  Hannibal  &  St. 
J.  Railroad  Company,  which  had  a  charter  ex- 
emption. Deeming  the  phraseology  of  this  law 
obscure,  the  court  examined  the  special  acts 
touching  the  burdens  and  immunities  of  the 
road,  and  concerning  other  leadln'g  railroads  of 
the  state,  to  reach,  If  possible,  the  intent  of  the 
legislature.  What  description  of  property  was 
intended  to  be  embraced  by  the  words,  "all 
property  owned  by  Incorporated  companies 
over  and  above  their  capital  stock,"  it  must  be 
conceded,  said  the  court,  Is  not  very  plain,  es- 
pecially as  applied  to  railroads;  and  the  diffi- 
culty is  not  diminisfaod  upon  taking  into  con- 
sideration the  additional  .  provision  which 
enumerates  "shares  of  stock"  as  another  sub- 
ject of  taxation.  The  question  in  the  case  was, 
whether  or  not  the  roadbed,  machinery,  depots, 
and  other  property  used  In  the  operation  of  the 
road  were  taxable  as  property  over  and  above 
the  capital  stock.  This  class  of  property,  said 
the  court,  "Is  undoubtedly  not  literally  the 
capital  stock,  taking  these  words  in  their  usual 
acceptation.  Capital  stock  in  its  strict  signifi- 
cation exists  only  nominally ;  the  money  or 
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property  which  it  represents  is  the  tangible 
reality.  The  one  is  the  representative  of  the 
other,  and  if  the  stock  and  the  property  .  .  . 
are  both  taxed  the  taxation  Is  double."  Han- 
nibal &  St.  J.  R.  Co.  V.  Shacklett,  30  Mo.  550. 

The  supreme  court  of  appeals  in  West  Vir- 
ginia, In  the  course  of  a  decision  holding  that  a 
building  and  loan  association  had  no  capital 
within  a  statute  taxing  corporations  upon  the 
actual  value  of  the  capital  employed  or  Invested 
In  their  trade  or  business,  defined  capital  stock 
as  the  "solid  sum  of  money  in  the  aggregate  of 
the  sums  paid  In  by  subscribers  to  the  capital 
to  enable  it  [the  corporation]  to  carry  on  the 
corporate  business  in  whatever  manner  engaged 
or  Invested.**  And  carefully  discriminated  It 
from  the  shares  of  stock  belonging  to  the  stock- 
holders. Ohio  Valley  Bldg.  &  L.  Asso.  v.  Ca- 
bell County  Ct.  42  W.  Va.  818,  26  8.  E.  203. 
-  The  Supreme  Court  of  the  United  States  has 
had  to  struggle  several  times  with  the  ques- 
tion, Upon  what  does  the  burden  of  a  tax  upon 
capital  stock  rest?  And,  while  It  found  an  an- 
swer in  every  case  where  It  was  obliged  to.  It 
cannot  be  said  to  have  dissipated  the  clonds- 
whlch  envelope  the  subject. 

The  state  of  New  York  In  1857  enacted  a 
law  providing  that  the  capital  stock  of  every 
company  liable  to  taxation  should  be  assessed 
at  its  actual  value,  and  taxed  In  the  same  man- 
ner as  other  personal  and  real  estate  In  the 
county.  This  law  was  held  to  Impose  a  tax 
upon  the  securities  in  which  the  capitai  was 
invested,  and  a  tax  assessed  pursuant  thereto 
upon  the  capital  stock  of  a  bank  was  held  to 
be  void  to  the  extent  in  which  the  capital  stood 
Invested  in  nontaxable  government  obligations. 
New  York  cw  rel.  Bank  of  Commerce  v.  New 
York  City  &  County.  2  Black,  620,  17  L.  ed. 
453.  Nelson,  J.,  writing  for  the  court  In  that 
case,  after  adverting  to  the  fact  that  former 
laws  In  New  York  provided  for  a  different  sys- 
tem of  taxing  corporate  capital  stock,  and  were 
not  open  to  the  same  attack,  puts  forth.  In 
substance,  the  proposition  that  a  state  tax  im- 
posed on  the  nominal  capital  of  a  bank,  without 
regard  to  loss  or  depreciation,  Is  like  one  an- 
nexed to  the  franchise  as  a  royalty  for  the 
grant;  and  in  such  case  It  is  Immaterial  what 
the  character  or  description  of  the  property  Is 
which  constitutes  the  capital,  as  the  tax  is  Im- 
posed wholly  irrespective  of  It. 

After  this  decision,  the  New  York  legislature 
(1863)  amended  the  law  so  as  to  provide  that 
all  banks,  etc.,  should  be  liable  to  taxation  on 
a  valuation  equal  to  the  amount  of  their  capi- 
tal stock  paid  In  or  secured  to  be  paid,  and 
their   surplus  earnings,   etc.,   but   this  statute 
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reL  Rinard  v.  Mt.  Morris,  137  111.  576,  27 
N.  E.  767;  People  ex  rel.  Peair  v.  Upper 
Alton  School  Diet.  Bd,  of  Edu,  127  111.  613, 
21  N.  E.  187;  Moses,  Mandamus,  126,  127; 
High,  Extr.  Legal  Rem.  §  41,  p.  3776;  Peo- 
ple em  rel.  Akin  v.  Kipley,  171  111.  44,  41 
L.  R.  A.  775,  49  N.  E.  229. 

Where  it  is  apparent  from  the  conduct  of 
officers  that  they  do  not  intend  to  perform 
the  act  required,  it  is  not  necessary  to  show 
an  express  refusal. 

People  ex  rel,  Peair  v.  Upper  Alton  School 
Diet.  Bd.  of  Edu,  127  111.  613,  21  N.  E.  187; 
People  ex  rel,  Oermcun  Ins,  Co.  v.  Oetzen- 
daner,  137  111.  234,  34  N.  E.  297 ;  People  ex 
rel,  Rinard  v.  Mt.  Morris,  137  111.  576,  27 
N.  E.  757;  High,  Extr.  Legal  Rem.  2d  ed. 
§  382;  King  v.  Brecknock  d  A,  Canal  Navi- 
gation, 3  Ad.  &  El.  217,  4  Nev.  &  M.  871; 
King  v.  Milverton,  3  Ad.  k  El.  284;  King 


V.  East  India  Co.  4  Barn.  &  Ad.  530;  King 
V.  Middlesex,  3  Ad.  &  El.  616,  5  Nev.  &  M. 
494;  Queen  v.  St.  Margaret,  8  Ad.  &  El. 
889;  Queen  v.  Thames  do  I.  Navigation,  & 
Ad.  &  El.  901,  note;  Com.  ex  rel.  Hamilton 
V.  Pittsburgh,  34  Pa.  512;  People  ex  rel. 
BHstow  V.  McComh  County,  3  Mich.  474; 
Madclox  V.  Graham,  2  Met  (Ky.)  71;  State 
ex  rel.  Cleveland  v.  Jersey  City  Bd.  of  Fi- 
nance d  Taxation,  38  N.  J.  L.  259 ;  State  ex 
rel.  Rice  v.  Marshall  County  Judge,  7  Iowa, 
202;  State  ex  rel,  Marquett  v.  Baushausen^ 
49  Neb.  558,  68  N.  W.  950;  Ceoil  County  v. 
Banks,  80  Md.  321,  30  Ati.  919;  Chicago, 
K.  d  W.  R.  Co,  V.  Chase  County,  49  Kan. 
411,  30  Pac.  456;  United  States  ex  rel. 
AUtna  L,  Ins.  Co.  v.  Brooklyn,  10  Biss.  466, 
8  Fed.  473;  Morton  v.  Comptroller  General, 
4  S.  C.  N.  S.  430;  Atty,  Gen.  v.  Boston,  12a 
Mass.  460;  Merrill,  Mandamus,  §§  227,  295; 


was  construed  In  the  same  way.  Bank  Tax 
Oase,  2  Wall.  200,  suh  nom.  New  York  ex  rel. 
Bank  of  the  Commonwealth  v.  New  York  City 
&  County  Tax  &  A.  Comrs.  17  L.  ed.  793. 

The  same  Judge  (Nelson,  J.),  In  discussing 
the  amended  law  In  the  later  case,  after  a  ref- 
erence to  the  fact  that  under  their  charters  the 
banks  complaining  of  the  tax  were  empowered 
to  invest  their  capital  in  stocks  of  the  United 
States,  said :  When  the  capital  of  the  banks 
Is  required  or  authorized  by  law  to  be  Invested 
In  stocks,  and,  among  others,  in  United  States 
stocks,  and  this  capital  thus  invested  is  made 
the  basis  of  taxation  of  the  Institutions,  there 
Is  great  difficulty  in  saying  that  it  is  not  the 
stock  thus  constituting  the  corpus  or  body  of 
the  capital  that  is  taxed.  It  is  not  easy  to  sep- 
arate the  property  in  which  the  capital  Is  in- 
vested from  the  capital  itself.  It  requires 
some  refinement  to  separate  the  two  thus  in- 
timately blended  together.  The  capital  Is  not 
an  ideal,  fictitious,  arbitrary  sum  of  money  set 
down  in  the  articles  of  association,  but  in  the- 
ory and  practical  operation  of  the  system  Is 
composed  of  substantial  property,  and  which 
gives  value  and  solidity  to  the  stock  of  the  in- 
stitution. It  Is  the  foundation  of  its  credit  in 
the  business  community.     Ibid. 

Soon  afterwards  the  court,  having  under  re- 
view a  tax  Imposed  upon  a  national  bank  under 
a  revenue  law  of  Kentucky  which  taxed  "bank 
stock  or  stock  In  any  moneyed  corporation  of 
loan  and  discount"  of  50  cents  on  each  share 
thereof  equal  to  $100  of  stock  owned  by  Indi- 
viduals, corporations,  or  societies,  held  that 
the  tax  rested  upon  the  shares  of  the  stockhold- 
ers, and  not  the  capital  of  the  bank,  although 
the  assessment  was  against,  and  the  liability 
to  pay  rested  upon,  the  bank  In  Its  corporate 
capacity.  Chase,  Ch.  J.,  dissented,  but  did 
not  express  his  views  in  writing.  Miller,  J., 
writing  for  the  court,  said  that  in  the  several 
then  recent  decisions  concerning  the  taxation 
of  national  banks  it  has  been  established  as 
the  law  governing  that  court  that  the  property 
or  interest  of  a  stockholder  in  an  incorporated 
bank  commonly  called  a  share,  the  shares  In 
their  aggregate  totality  being  called,  some- 
times, the  capital  stock  of  the  bank,  is  a  dif- 
ferent thing  from  the  moneyed  capital  of  the 
bank  held  and  owned  by  the  corporation. 
First  Nat.  Bank  v.  Kentucky,  9  Wall.  353,  19 
L.  ed.   701. 

Then  came  the  Delaware  Railroad  Tax  Case, 
wherein  the  tax  was  14  of  1  per  cent  on  the 
actual  cash  value  of  every  share  of  stock,  with 
a  proviso  that  when  the  line  of  the  railroad  lay 
partly  within  and  partly  without  the  state  the 
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I  company  should   only   be  required  to   pay   the 

I  tax  on  such   number  of  shares  of  its  capital 

stock  as  would  be  in  proportion  to  the  whole 

number   of   shares   which    the   length    of   line 

I  within    the   state   bore   to    the   total    mileage. 

I  The  court  construed  the  section  Imposing  this 

I  tax  as  one  levying  an  impost  neither  upon  the 

I  property  of  the  railroad  nor  upon  the  shares 

I  of  its  stock  of  the  individual  shareholders,  but 

;  rather  an   excise   upon   the  corporation   itself, 

measured  by  a  percentage  upon  the  cash  value 

of  a  certain  proportional  part  of  the  shares  of 

Its  capital  stock.     18  Wall.  206,  sub  nom.  Mi- 

not  V.  Philadelphia,  W.  &  B.  R.  Co.  21  L.  ed. 

888. 

The  case  is  criticized  by  Park,  J.,  writing 
for  the  Connecticut  supreme  court,  in  Nichols 
V.  New  Haven  &  N.  Co.  42  Conn.  103,  121.  He 
says  of  it :  "It  is  a  singular  fact  that  the 
court,  in  giving  its  opinion,  makes  no  refer- 
ence to  those  cases  [Bank  Tax  Case,  2  Wall. 
200,  sub  nom.  New  York  ex  rel.  Bank  of  the' 
Commonwealth  v.  New  York  City  &  County 
Tax  &  A.  Comrs.  17  L.  ed.  793 ;  New  York  ex 
rel.  Bank  of  Commerce  v.  New  York  City  & 
County  Tax  Comrs.  2  Black,  620,  17  L.  ed. 
451],  although  they  had  been  very  recently  de- 
cided." No  reason,  he  says,  in  substance,  Is 
given  for  the  opinion,  which  consists  merely  in 
a  naked  declaration  that  the  tax  is  neither  im- 
posed upon  the  shares  of  the  Individual  stock- 
holders, nor  upon  the  property  of  the  corpora- 
tion, but  is  a  tax  upon  the  corporation  Itself 
measured  by  a  percentage,  etc. 

Mr.  Justice  Swayne,  after  saying  that  the 
capital  stock  and  the  shares  of  capital  stock  In 
a  corporation  are  distinct  things,  contributes 
a  definition,  in  another  case,  as  follows :  The 
capital  stock  Is  the  money  paid,  or  authorized, 
or  required  to  be  paid.  In  as  the  basis  of  the 
business  of  the  bank  and  the  means  of  con- 
ducting its  operations.  It  represents  whatever 
It  may  be  invested  in.  It  is  a  trust  fund  held 
by  the  corporation  as  trustee.  It  is  subject  to 
taxation  like  other  property.  Farrlngton  v. 
Tennessee,  95  U.  S.  679,  24  L.  ed.  558. 

Later,  the  court  is  found  deciding  that,  un- 
der the  operation  of  a  section  in  a  railroad 
charter  declaring  the  capital  stock  of  the 
company  forever  exempt  from  taxation,  and  the 
road  with  all  Its  fixtures  and  appurtenances, 
including  workshops,  warehouses,  and  vehlclea 
of  transportation,  exempt  from  taxation  for  the 
period  of  twenty  years  from  the  completion  of 
the  road  and  no  longer,  the  shares  of  stock  in 
the  company  belonging  to  the  stockholders  are- 
always  exempt,  because,  from  the  other  pro- 
visions of  the  charter,  it  is  plain  that  the  stock 


522 


Illinois  Supreme  Coubt. 


Oct., 


<)u€en  V.  York  d  N.  Midland  R.  Co.  1  El 
&  Bl.  178 ;  Queen  v.  Lancashire  d  Y.  R,  Cn 
1  El.  &  Bl.  228;  Queen  v.  Great  Western  H 
Co.  1  El.  &  Bl.  253 ;  Queen  v.  Eastern  Coun 
ties  R.  Co.  10  Ad.  &  El.  631. 

The  entire  conduct  of  the  board  shows  a 
fraud  in  law  against  the  rights  of  all  other 
taxpayers. 

Chicago,  B.  &  Q.  R.  Co.  v.  Cole,  75  111. 
591;  Chicago  v.  Burtice,  24  111.  489;  Elliott 
V.  Chicago,  48  111.  293;  Jenks  v.  Chicago,  48 
111.  296;  East  8t.  Louis  Connecting  R.  Co. 
V.  People  ex  rel.  Stookey,  119  111.  182,  10  N. 
E.  397;  St.  Louis  Bridge  &  Tunnel  R.  Co. 
V.  People  ex  rel.  Baker,  127  111.  627,  21  N. 
E.  348;  New  Haven  Clock  Co.  v.  Kocher- 
sperger,  175  111.  383,  51  N.  E.  629. 

Fraud  may  be  shown  by  proof  of  attend- 
ing facts  and  circumstances  which  raise  the 
inference  of  fraud. 


Bear  v.  Bear,  145  111.  21,  33  N.  B.  878; 
Tr^ndtcell  V.  McEwen,  l2o  111.  253,  13  N. 
K.  850;  Bryant  v.  Sitnoneau,  51  111.  324; 
Bullock  V.  Narrott,  49  111.  o2;  Cray  v.  8t. 
John,  35  111.  222;  Boies  v.  Henney,  32  111. 
IbO. 

Assessments  grossly  out  of  the  way,  or 
overvaluation,  with  other  circumstances,  are 
evidence  of  fraud. 

Pacific  Hotel  Co.  v.  Lieh,  83  111.  602: 
Hpring  Valley  Coal  Co.  v.  People,  157  111. 
548,  41  N.  E.  8/4. 

The  lessor  companies  should  be  aBsessed 
on  their  capital  stock. 

Chicago,  B.  d  Q.  R.  Co.  v.  Cole,  75  111. 
591. 

The  franchise  of  a  corporation  is  its  right 
to  exist  and  to  do  business,  and  is  of  value. 

Chicago,  B.  d  Q.  R.  Co.  v.  Siders,  88  111. 
320;  Buck  v.  Chicago  d  A.  R.  Co.  86  111. 


as  fast  as  subscribed  and  paid  In  was  converted 
Into  the  property  of  the  road,  which,  later,  be- 
<?ame  taxable,  and  so  double  taxation  was 
avoided.  Tennessee  v.  Whltworth,  117  U.  S. 
129,  29  L.  ed.  830,  6  Sup.  Ct.  Rep.  645. 

A  Massachusetts  statute  required  every  do- 
mestic corporation  formed  for  business  or  prof- 
It,  with  certain  stated  exceptions,  annually,  at 
a  stated  time,  to  return  upon  oath  to  the  tax 
commissioner  a  complete  list  of  Its  sharehold- 
ers, with  their  residences  and  the  number  of 
shares  each  held,  the  amount  of  the  capital 
stock  of  such  corporation,  the  par  value  and 
the  market  value  of  the  shares  on  a  designated 
•date,  and  sundry  other  Information.  It  further 
required  a  detailed  statement  of  the  corporate 
works,  structures,  real  estate,  and  machinery 
subject  to  local  taxation  within  the  common- 
wealth ;  and,  In  the  case  of  any  railroad  or  tel- 
egraph company,  a  statement  of  the  whole 
length  of  the  line,  and  of  so  much  of  It  as  was 
without  the  state.  This  statute  directed  the 
tax  commissioner  to  ascertain  from  such  state- 
ments, or  otherwise,  the  true  market  value  of 
the  shares  of  stock  of  each  corporation  thereby 
made  taxable,  and  to  estimate  therefrom  the 
fair  cash  value  on  a  named  day  of  ail  of  the 
shares  constituting  Its  capital  stock.  It  de- 
clared that  such  estimate  should  be  taken  as 
the  true  value  of  the  corporate  franchise  for 
the  purposes  of  the  statute:  and  It  then  Im- 
posed upon  every  such  corporation  a  tax  upon 
Its  corporate  franchise  at  a  valuation  equal  to 
the  aggregate  value  of  the  shares  of  Its  capital 
stock  as  thus  determined.  And,  finally,  the 
statute  provided  that  every  foreign  corpora- 
tion owning,  controlling,  and  using,  under  lease 
or  otherwise,  a  line  of  telegraph  In  Massachu- 
setts should  make  all  the  returns  (except  the 
list  of  shareholders)  required  of  domestic  com- 
panies, and  should  annually  pay  a  tax  at  the 
same  rate  to  be  ascertained  and  determined  in 
the  same  manner.  The  Western  Union  Tele- 
graph Company,  a  New  York  corporation  en- 
dowed with  a  Federal  franchise  and  operating 
lines  in  Massachusetts,  was  assessed  and  taxed, 
by  virtue  of  that  statute,  in  that  common- 
wealth. The  tax  assessed  was  based  upon  an 
estimate  of  $750,952  as  the  taxable  value  of  the 
shares  apportioned  to  Massachusetts,  and  the 
rate  was  $14.14  for  and  upon  each  $1,000  of 
valuation. 

.  The  method  adopted  In  assessing  the  tax  was 
to  take  the  valuation  of  the  entire  capital 
stock,  deduct  certain  credits,  and  state  a  bal- 
ance as  the  net  amount  liable  to  taxation ; 
then  to  take  the  total  length  of  the  line  In  the 
United  States  and  find  what  proportion  thereof 
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was  In  Massachusetts,  and  take  the  same  pro- 
portion of  the  net  total  of  capital  stock  as  fall- 
ing to  that  state,  and  assess  the  tax  accord- 
ingly. The  decision  was  that  this  tax,  although 
nominally  upon  the  shares  of  the  capital  stock, 
was  In  effect  a  tax  upon  the  corporation  on  ac- 
count of  property  owned  and  used  by  It  in  the 
state  of  Massachusetts ;  and  that  the  propor- 
tion of  the  length  of  the  lines  In  that  state  to 
j  their  entire  length  throughout  the  whole  coun- 
try was  made  the  basis  for  ascertaining  the 
value  of  that  property.  The  tax  was  therefore 
held  valid.  The  decision  was  unanimous,  ex- 
cept, that  Bradley,  J.,  having  been  absent  at 
argument,  did  not  participate.  Western  V. 
Telcg.  Co.  V.  Atty.  Gen.  125  U.  S.  530,  31  L.. 
ed.  790,  8  Sup.  Ct.  Rep.  961. 

III.  Concims  ta-xable  on  capital  stock. 

a.  Domestic   corporations. 

Any  statute  imposing  a  tax  upon  corporate 
capital  stock,  eo  nomine,  primarily  and  neces- 
sarily applies  to  domestic  corporations  when 
they  are  of  the  classes  designated,  and  are  not 
exempt,  wholly  regardless  of  the  fact  whether 
the  tax  rests  upon  tangible  or  Intangible  prop- 
erty, or  franchises,  upon  the  corporations  or 
their  stockholders,  since  the  subject  thereof, 
whichever  It  may  be.  Is  within  the  Jurisdic- 
tion of  the  enacting  state.  So  universally  Is 
this  conceded,  that  when  a  domestic  corpora- 
tion contests  such  a  tax  it  does  so  because  it 
Is  for  some  special  reason  supposed  to  be  out- 
side of  the  operation  of  the  statute,  or  be- 
cause the  statute  itself  Is  deemed  invalid,  or 
else  that  the  proceedings  under  it  were  fatally 
defective. 

A  life  Insurance  company,  not  a  mutual  <Ae, 
is  subject  to  taxation,  under  a  statute  provid- 
ing that  all  private  corporations,  except  bank- 
ing institutions,  those  exempted  by  state  con- 
tracts, and  mutual  life  insurance  companies 
specially  taxed,  shall  be  assessed  and  taxed 
upon  their  paid-in  capital  stock  and  accum* 
lated  surplus.  State,  International  ft  Life 
Assur.  Co.,  Prosecutor,  v.  Halght,  35  N.  J.  L. 
279. 

A  new  incorporation  formed  upon  reorgan- 
ization under  an  apt  statute,  by  the  purchas- 
ers at  a  mortgage  foreclosure  sale  of  the  prop- 
erty, assets,  and  franchise  of  a  former  corpora- 
tion makes  the  new  body  liable  to  an  organisa- 
tion tax  upon  capital  stock.  People  ew  reL 
Schurz  V.  Cook.  110  N.  Y.  443,  18  N.  B.  11S» 
Affirming  47  Hun,  467. 
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352;  Porter  v.  Rockford,  R.  I.  d  /?f.  L.  R. 
€o.  76  Dl.  564. 

Duty  continues  until  properly  discharged, 
.and  in  the  absence  of  statutory  limitation 
of  existence  of  such  board  it  can,  after  ad- 
journment sine  die,  be  reconvened,  made  to 
act,  and  change  its  record  of  former  wrong 
■a<rtion,  or  perform  the  duty  imposed  bv  law. 

Merrill,  Mandamus,  §§  11,  182,  185^  241; 
People  ex  rel.  Burroughs  v.  Brinkerhoff,  68 
N.  Y.  259;  Leuns  v.  Marshall  County,  16 
Kan.  102,  22  Am.  Rep.  275;  State  ex  rel. 
Eaaterday  v.  Howe,  28  Neb.  618,  44  X.  W. 
874;  Johnston  v.  State  ex  rel.  Scfton,  128 
Ind.  10,  12  L.  R.  A.  235.  27  N.  E.  422;  Peo- 
ple ex  rel.  Smith  v.  Schicllein,  95  N.  Y. 
124;  State  ex  rel.  Rice  v.  Marshall  County 
Judge,  7  Iowa,  186;  Simon  v.  Durham,  10 
Or.  52;  State  ex  rcl.  Bloxham  v.  Oihhs,  13 
Fla.  55,  7  Am.  Rep.  233;  State  ex  rel.  Wil- 


lard  V.  Stearns,  11  Neb.  104,  7  N.  W.  743; 
State  ex  rel  Wood  v.  Hill,  20  Neb.  119,  29 
N.  VV.  258;  State  ex  rel.  Broadhead  v.  Berg, 
76  Mo.  136;  New  Haven  Clock  Co.  v.  Koch- 
erspergcr,  175  111.  383,  51  N.  E.  629;  Koch- 
ersperyer  v.  Lamed,  172  111.  86,  49  N.  E. 
988;  Beidler  v.  Kochersperger,  171  111.  563, 

I  49  N.  E.  716;  People  ex  rel.  Patton  v.  Set- 

j  tars,  179  111.  170,  53  N.  E.  545. 

I  The  suit  cannot  have  been  commenced 
both  too  soon  and  too  late.  Such  a  con- 
clusion is  a  parody  on  justice. 

Merrill,  Mandamus,  §  227,  p.  283 ;  Mor- 
ton V.  Comptroller  General,  4  S.  C.  N.  S. 
430. 

The  board  is  itself  a  defendant,  and  any 
change  in  its  membership  pending  the  suit 
cannot  d^eat  the  writ  or  the  enforcement 
thereof. 

People  ex  rel.  Kelly  v.  Raymond,  186  111. 


Inasmuch  as  national   banks  are  only  taxa-  | 
ble  throujirh   their  shares  at  the   places  where  | 
they  arc  located,   the  states  have  customarily  I 
provided  for  the  taxing  of  the  state  banks  In 
the  same  way.     For  example,  under  the  West 
Virginia    Code    (cliap.    29,    §    64)    the    capital  | 
stock  of  a  bank  Is  taxable  where  the  bank  is  i 
located.  The  officers  must  furnish  the  assessor  | 
the  amount  of  the  capital,  and  the  sharehold-  * 
ers  must  not  again  be  assessed  thereon.    Itank  I 
of  Beamwell  v.  Mercer  County  Ct.  36  W.   Va. 
341,  15  S.  E.  78.  I 

A  municipality  empowered  by  law  to  tax  all  , 
property  within  Its  corporate  limits  for  mu-  ! 
niclpal  revenue  may  assess  and  tax  the  capital  ' 
fftock  of  a  bank  located  within  Its  limits  to ! 
the  corporation  regardless  of  the  residence  of 
the  stockholders  and  of  a  general  statute  pro-  | 
vldlng  that  all  personal  property  Is  to  be  listed  i 
and  assessed  in  the  county  where  the  owner  | 
resides.  McGregor  v.  McGregor  Branch  of 
State  Bank,  12  Iowa,  79. 

b.  Consolidated  corporations.  , 

A  domestic  company  docs  not  escape  llabll- . 
ity  for  such  a  tax  by  consolidating  with  for-  \ 
•cign  ones,  but  the  extent  of  its  liability  is  not 
always  easy  to  determine. 

A  railroad  corporation  formed  by  the  con- 
solidation of  three  connecting  lines  each  in- 
corporated In  a  different  state,  one  of  them 
being  Illinois,  a  statute  of  which  authorized 
such  consolidation,  is  a  corporation  created 
under  the  laws  of  Illinois,  within  the  terms  of 
the  revenue  act  of  March  30,  1872,  In  that 
state,  and  the  capital  stock  thereof  located  and 
tised  in  that  state  Is  subject  to  taxation  there- 
in.    Ohio  &  M.  R.  Co.  V.  Weber,  96  111.  443. 

This  is  not  open  to  criticism,  but  the  supreme 
court  of  that  state  afterwards  expressed  the 
opinion  that  the  capital  stock  in  toto  of  a  cor- 
poration chartered  by  Illinois,  consolidated 
with  a  like  one  chartered  by  Iowa,  to  bridge 
the  Mississippi  river,  was  taxable  In  Illinois 
as  that  state  was  to  be  regarded  as  the  doml- 
cll.  Keokuk  &  II.  Bridge  Co.  v.  People  ex  rel. 
County  Treasurer,  161  111.  132,  43  N.  E.  691. 

This  dictum  (for  the  assessment  In  ques- 
tion was  held  Invalid  for  Including  property 
onfslde  the  state)  was  afterwards  troublesome. 
The  state  tax  upon  the  same  corporation  for 
a  subsequent  year  was  again  provocative  of 
litigation,  and  challenged  upon  divers  grounds, 
one  of  which  was  that  Illinois  could  not  le- 
gally tax  the  entire  capital  stock,  and  had  done 
so.  The  tax  being  upheld,  the  contest  was  car- 
ried to  the  Supreme  Court  of  the  I'nlted 
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States,  but  the  point  was  not  there  passod  upon 
because  that  tribunal  held  it  had  not  been  so 
raised  as  to  be  properly  before  it  for  decision. 
Keokuk  &  l\.  Bridge  Co.  v.  Illinois,  175  U.  S. 
626,  44  L.  ed.  299,  20  Sup.  Ct.  Uep.  203,  Af- 
firming 176  III.  267,  52  N.  K.  117. 

lu  Michigan  it  was  decided  that  one  state 
cannot  constitutionally  tax  the  entire  capital 
stock  of  a  consolidated^  railroad  company  op- 
erating In  several  states  a  line  extending  from 
one  to  another  through  the  rest  and  made  up 
of  constituent  corporations  organized  under 
and  authorized  to  combine  by  the  laws  of  the 
respective  states :  but  that  the  power  of  any 
one  of  such  states  to  tax  such  a  corporation 
upon  its  capital  stock  Is  limited  to  taxing  such 
a  part  thereof  as  Is  employed  within  its  lim- 
its, because,  for  one  reason,  a  state  can  only 
tax  subjects  within  its  Jurisdiction.  State 
Treasurer  v.  Auditor  General,  46  Mich.  224,  9 
N.  W.  2.58. 

A  New  York  statute  (Laws  1892,  chap.  668, 
$  1>  providing  that  in  case  of  the  consolidation 
of  two  corporations  Into  a  new  corporation 
the  organization  tax  should  be  payable  only 
upon  the  excess  of  the  capital  stock  above  the 
total  of  that  of  the  two  corporations  when 
these  had  paid  upon  their  separate  organlza- 
cions,  was  held  to  apply  In  case  of  the  con- 
solidation of  three  domestic  corporations.  In 
other  words,  the  court  read  into  the  statute 
the  wordi  **or  more"  between  "two"  and 
"corporations."  People  er  rel.  Elckemeyer- 
Fleld  Co.  v.  Rice,  C6  Hun,  130,  21  N.  Y.  Supp. 
48. 

c.  Foreign  corporations. 

The  case  is  very  different  with  respect  of  for- 
eign corporations.  These  are  plalnlpr  taxable 
upon  their  capital  stock  in  so  far  as  this  is 
considered  property  employed  within  the  tax- 
ing state.  How  far  they  are  beyond  this  la  a 
fruitful  field  of  dissension. 

When  the  provisions  of  a  statute  limit  Its 
application  to  companies  and  associations  or- 
iginating under  the  laws  of  the  state,  and  there 
Is  no  other  statute  covering  the  taxation  of 
foreign  corporations  on  anything  but  tangible 
property  or  the  $:hares  of  stock  held  by  resi- 
dent stockholders,  such  statute,  In  requiring 
any  person,  company,  or  corporation  using  or 
operating  a  telegraph  line  in  the  state  to  make 
returns  to  the  auditor,  who  Is  In  turn  required 
♦o  lay  thom  before  a  board  of  equalization 
therein  directed  to  assess  the  capital  stock  of 
corporations  in  a  manner  therein  prescribed, 
does  net  apply  to  foreign  con[>orations.  West- 
ern U.  Teleg.  Co.  v.  Lieb,  76  111.  172. 


524 


JLLI170IS   SUPSEME  GOUBT. 


Oct., 


407,  57  N.  E.  1066;  Qlencoe  v.  People,  78 
111.  382;  People  eao  reL  Oerman  Ins,  Co,  v. 
Getzeiidaner,  137  111.  234,  34  N.  E.  297; 
People  ex  rel,  Illinois  Midland  R,  Co.  v. 
Darneit  Ttcp.  100  111.  332;  fif/ieaff  v.  People 
ex  rel.  Colwell,  87  111.  189,  29  Am.  Rep.  49; 
People  ex  rel,  Burke  v.  Bloomington,  63  111. 
207;  People  ex  rel.  Ilemstreet  v.  Cribh,  156 
111.  155,  40  N.  E.  319;  Dill.  Mun.  Corp.  § 
701;  High,  Extr.  Legal  Rem.  §§  441,  443; 
Merrill,  Mandamus,  §§  233,  240,  283;  Co- 
lumbia County  V.  Bryson,  13  Fla.  281 ;  State 
ex  rel,  Souttei-  v.  Madison,  15  Wis.  33; 
Utate  ex  rel.  Bushnell  v.  Oates,  22  Wis. 
210;  State  ex  rel.  Andrew  v.  Canfield,  40 
Fla.  36,  42  L.  R.  A.  72,  23  So.  691;  Nor- 
walk  d  8.  N.  Electric  Light  Co.  v.  South 
Noricalk,  71  Conn.  381,  42  Atl.  82;  State  ex 
rel.  Sha/rpe  v.  Puckett,  7  Lea,  709;  State  ex 
rel.  Sloan  v.  Warner,  55  Wis.  271,  9  N.  W. 


I  795,  13  N.  W.  255 ;  Rochester  v.  Queeny  27 
I  L.  J.  Q.  B.  N.  S.  434 ;  People  ex  rel.  Case 
V.  Collins,  19  Wend.  56 ;  People  ex  rel.  Bar- 
rett V.  Bacon,  18  Mich.  247;  Clark  v.  Jfo- 
Kenzie,  7  Bush,  623;  Doolittle  v.  Branford, 
59  Conn.  402,  22  Atl.  336;  Leavenworth 
County  V.  Sellew,  99  U.  S.  624,  25  L.  ed. 
333;  Pegram  v.  Cleveland  County,  65  N.  C. 
114;  Fisher  v.  Charleston,  17  W.  Va.  596; 
State  V.  QuthHe,  17  Neb.  113,  22  N.  W.  77; 
Lindsey  v.  Auditor,  3  Bush,  231;  Bassett 
V,  Barhin,  11  La.  Ann.  672;  Maddox  v.  Ora- 
ham,  2  Met  (Ky.)  56. 

The  capital  stodc  of  a  corporation  is  per- 
sonal property. 

Distilling  d  Cattle  Feeding  Co.  v.  People 
ex  rel.  Bamewolt,  161  111.  101,  43  N.  E. 
779;  Otta^ca  Gaslight  d  Coke  Co.  v.  People, 
138  111.  336,  27  N.  E.  924;  Parsons  v.  East 
St.  Louis  Gaslight  d  Coke  Co.  108  III.  380; 


If  the  capital  stock  and  franchises  of  a  for- 
eign corporation  can  be  taxed  in  a  state  in 
which  it  does  business  but  did  not  originate, 
the  Illinois  revenue  act  of  March  30,  1872 
(Rev.  Stat.  chap.  120),  does  not  authorize  such 
taxation.  An  assessment,  therefore,  of  the 
capital  stock  and  franchises  of  a  foreign  tele- 
graph company  operating  both  lines  of  its  own, 
and  as  well  lines  of  a  domestic  telegraph  com- 
pany which  It  leases,  cannot  be  upheld,  and  is 
not  permissible  as  a  penalty  for  the  failure  to 
return  for  taxation,  as  required  by  law,  the 
capital  stock  and  franchises  of  the  domestic 
corporation  whose  line  it  leanes  and  operates. 
Postal  Teleg.  Cable  Co.  v.  Barnard,  37  111. 
App.  105. 

The  capital  stock  of  a  foreign  corporation  is 
not,  nor  is  any  part  of  it,  taxable  when,  not- 
withstanding general  provisions  in  the  statute 
under  which  the  right  to  tax  is  asserted,  that, 
standing  alone,  apparently  authorize  such  tax- 
ation, the  only  provisions  for  the  valuation  and 
nsressmont  of  capital  stock  are  of  limited  ap- 
plication to  domestic  corporations  only.  Riley 
V.  Western  U.  Teleg.  Co.  47  Ind.  611. 

The  Massachusetts  supreme  court,  in  Atty. 
Oen.  V.  Bay  Stace  Min.  Co.  99  Mass.  148,  96 
Am.  Dec.  717,  upheld  a  tax  against  a  foreign 
corporation,  authorized  by  n  statute  of  that 
state,  providing  that  every  domestic  corpora- 
tion formed  to  engage  in  coal  mining,  or  other 
mining,  quarrying,  or  extracting  carbonaceous 
oils  from  the  earth  without  the  state,  or  to 
purchase,  sell,  or  hold  mines  or  lands  without 
the  state,  and  every  such  foreign  (H)mpany  hav- 
ing an  office  or  place  of  business  within  the 
commonwealth  for  the  direction  of  its  affairs 
or  transfer  of  shares,  should  semi-annually  at 
stated  times  make  a  sworn  return  to  the  tax 
commi.<}sioner  of  the  whole  amount  of  Its  cap- 
ital stock,  on  specified  dates,  and  pay  a  tax  of 
1-20  of  1  per  cent  upon  said  capital  stock  at 
the  par  thereof.  The  court  said :  The  tax 
is,  indeed,  in  form  levied  upon  the  capital 
stock  of  the  corporation ;  but  it  is  not  merely 
the  franchise)  of  incorporation  that  Is  the  basis 
of  the  tax,  nor  is  It  the  capital  regarded  merely 
as  property.  The  tax  upon  foreign  com- 
panies is  founded  upon  the  express  considers- 
lion  of  having  an  office  or  place  of  business 
within  the  commonwealth  for  the  direction  of 
its  affairs  or  transfer  of  shares.  So,  the  tax 
In  that  case  upon  the  capital  stock  was  sus- 
tained as  an  excise. 

Reference  has  already  been  made  to  the  case 
of  Western  U.  Teleg.  Co.  v.  Atty.  Gen.  125  U. 
S.  530,  31  L.  ed.  790,  8  Sup.  Ct.  Rep.  961,  where 
another  tax  of  Massachusetts  upon  the  capital 
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stock  of  a  foreign  corporation  escaped  con- 
demnation because  held,  in  effect,  to  be  one 
merely  upon  account  of  property  within  that 
state. 

In  New  York  the  statutes  for  the  taxation 
of  corporations  in  general  have  long.  In  one 
form  or  another,  declared  every  corporation, 
joint-stock  company,  or  association,  either  do- 
mestic or  foreign,  doing  business  within  the 
state,  subject  to  a  tax  upon  its  franchise  if 
domestic,  or  business  if  foreign,  computed  by 
n  certain  percentage  upon  capital  stock  meas- 
ured by  dividends  upon  the  par  value  thereof 
when  at  a  stated  rate,  or  when  the  dividends 
were  at  a  less  rate  or  wholly  wanting,  then 
upon  the  actual  value  of  the  capital  stock  meas- 
ured by  sales  thereof  during  the  year.  A  tax 
upon  a  foreign  corporation  under  such  a  law 
is  held  valid  when  it  does  any  business  what- 
ever In  the  state,  without  regard  to  the  amount 
it  does,  the  amount  of  capital  it  employs 
therein,  the  amount  of  Its  stock  held  therein, 
or  the  extent  of  the  benefit  derived  from,  or 
l)rotectlon  afforded  by.  the  laws  and  agencies 
thereof.  Horn  Silver  Min.  Co.  v.  New  Tork, 
143  IT.  S.  305,  36  L.  ed.  164,  4  Inters.  Com. 
Rep.  57.  12  Sup.  Ct.  Rep.  403,  Affirming  105^ 
N.  Y.  76,  11  N.  K.  155. 

Such  a  ci'rporation  is,  thereunder,  taxable 
when  the  business  it  does  within  the  state  Is 
not!iing  more  than  refining,  selling,  and  de- 
livering crude  oil  brought  from  its  mills  In 
another  state,  maintaining  a  warehouse  for 
storage,  an  office  for  business,  and  a  bank  ac- 
count. People  CT  rvL  Southern  Cotton  Oil  Co. 
v.  Wemple,  131  N.  Y.  64,  29  N.  E.  1002. 

W^hcn  such  a  tax  is  based  upon  the  amount 
of  capital  employed  within  the  state,  the  basis 
of  the  tax  in  any  given  case  is  the  actual  value 
of  property,  whether  in  money,  goods,  or  other 
tangible  things  belonging  to  the  corporation,  its 
wares  kept  for  sale,  its  cash  on  deposit,  and 
its  other  property,  if  any,  whatever  its  value, 
and  not  a  proportion  of  the  total  sales.  Peo- 
ple ex  rcf.  Both  Thomas  Clock  Co.  v.  Wemple, 
l.-^.S  N.  Y.  323,  31  y.  E.  238. 

Real  estate  bought  with  surplus  profits,  al- 
though intended  to  be  used,  but  not  yet  put 
to  use,  in  the  corporate  business,  forms  no  part 
of  the  capital  stock.  l»eople  ex  rel.  Singer 
Mtg.  Co.  V.  Wemple,  150  N.  Y.  46,  44  N.  E.  787. 
Affirming  78  Hun.  63,  29  N.  Y.  Supp.  99. 

The  amount  of  capital  stock  employed  In 
the  state,  which  is  the  basis  of  such  tax  upon 
a  foreign  corp«)ration.  cannot  exceed  the 
amount  which  the  corporation  is  authorized 
by   its   charter   to   have.     People  ex  rel.  Rail- 
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Cooper  V,  Gorbin,  105  111.  224 ;  Belleville  '  mus,  filed  in  the  circuit  court  of  Sangamon 
.A  ail  Co,  V.  People  ex  rel.  Weber,  98  111.  I  county  by  the  state's  attorney  of  said  ooun- 
,^99.  I  ty,  upon  the  relation  of  Catharine  Goggin 

Stocks  are  not  different  in  principle  from  i  and  Kobert  C.  Steele,  against  the  state 
'  tber  property,  in  considering  market  value  .  board  of  equalization  and  the  members 
thereof.  thereof     (naming    them)     to    coerce    said 

Sturges  V.  Keith,  57  111.  451,  11  Am.  Rep.  board,  and  the  members  thereof,  forthwith 
28;  Porter  v.  Rockford,  R.  I.  d  St,  L.  R/ U>  value  and  assess,  in  the  manner  provided 
Co.  76  111.  564 ;  fie  Oould,  19  App.  Div.  352, '  by  law,  the  capital  stock,  including  f ran- 
46  S.  Y.  Supp.  506;  People  ex  rel.  Knick-  jchiscs,  of  each  of  the  following  named  cor- 
^rbocker  F.  Ins,  Co.  v.  Coleman,  107  N.  Y.  porations:  Chicago  City  Railway  Com- 
•'44,  14  N.  £.  431;  Murray  v.  Stanton,  99  pany,  West  Chicago  Street  Railroad  Com- 
Mass.  348 ;  Washington  Ice  Co.  v.  Webster,  pany,  North  Chicago  Street  Railroad  Com- 
t.8  Me.  463;  Heymour  v.  Ives,  46  Conn.  109;  ,  pany,  Chicago  Union  Traction  Company, 
Whelan  v.  Lynch,  60  N.  Y.  469,  19  Am.  Rep.  ,  People's  Gaslight  &  Coke  Company,  Chicago 
J02.  ,  Telephone  Company,  Chicago  Edison  Com- 

pany, Chicago  Consolidated  Traction  Com- 

Hand,  J.,  delivered  the  opinion  of  the  pany,  Chicago  Electric  Transit  Company, 
oourt :  Chicago   ^  Jefferson   Urban   Transit  Com- 

This  is  a  petition  for  a  writ  of  manda-    pany,  Evanston  Electric  Railway  Company, 


n-i}  Advertising  Co.  v.  Roberts.  4  App.  Div. 
JSS.  39  N.  Y.  Supp.  448. 

And  the  leasehold  interest  of  a  foreiKn  cor- 
fMration  In  a  building  when  the  busines.s  car- 
ried oa  therein  does  cot  involve  employing 
(3pit:il  stock  do**  not  bring  the  corporation 
TitLin  the  statute.  People  fx  rrl.  W'nRh ins- 
ton  MIIU  Co.  V.  Roberts.  S  App.  Div.  201.  40 
N.  Y.   Supp.  417. 

The  Pennsylvania  statutes  of  1S74,  1877. 
.ind  1879,  imposing  ta^es  upon  the  capital 
>tork  of  corporations,  were  held  applicable  to 
forci^  corporations  as  well  as  domestic  ones. 
Section  5  of  the  first  of  these  provided,  in  !>ub* 
<unce.  that  every  company  doing  busincBS  In 
That  State  should  pay  an  annual  tax  at  a  npccl- 
r*>d  rale  upon  its  capital  stock  for  each  per 
•»»nt  of  dividend  made  or  declared.  And  the 
od  s*?crIon  in  the  law  of  1874.  the  language  of 
which  was  continued  In  (hat  of  1877,  provided 
s^nbfltantifilly  that  every  comimny  doing  busi- 
pesa  in  the  state  flboiild  pay  a  tax  to  t)e  com- 
?nt<»d  as  follows  :  If  the  dividend  was  6  per  cent 
4>r  more  upon  the  par  value  of  the  capital  utock. 
Tbeo  the  tax  was  to  be  at  the  rate  of  half  a 
Liill  for  each  per  cent  of  dividend  made  or  de- 
«-lared,  otherwise  It  was  to  be  at  thv*  rate  of 
tbree  mills  on  each  dollar  of  the  cash  value  of 
the  capital  stock  ascertained  by  a  mode  pre- 
scribed. 

The  Pennsylvania  supreme  court  construed 
:h4>se  acts  as  Imposing  taxes  upon  the  money 
r«nd  property  of  foreign  corporations  brought 
lato  the  state,  and  not  privilege  or  license  taxes, 
to  be  measured  by  their  whole  capital  stock. 
iam.  v.  Standard  Oil  Co.  101  Pa.  110.  The 
<>art  SAid  that  the  domlcll  of  a  corporation  was 
In  the  slate  of  Its  origin,  and  although  it  wan 
'^D  Invisible,  intangible,  and  artificial  being, 
vhen  it  gent  Its  agent  into  a  foreign  state  to 
'mnsact  business.  It  no  more  entered  such 
-*ate.  nor  brought  Its  capital  into  it,  than  did 
•>n  Indlvidnal  or  a  partnership  who  sent  an 
rt^nt  to  another  state  to  open  a  branch  estab- 
i  4hm^nt  therein :  hence  there  was  neither  rea- 
^^^l  nor  anthority  for  saying  that  a  foreign 
''^rporatlon  doing  business  in  a  state  other 
than  that  of  its  creation  was  constructively 
there  with  nil  Its  capital  stock,  so  as  to  be  sub- 
i'-ct  to  a  f^tnte  tax  In  It  upon  its  whole  cnpltal 
efork. 

This  Im  In  marked  contrn:st  with  the  views 
<>t  the  Mansachnsetts  supreme  court,  as  ex- 
pnes^ed  in  the  above-cited  case  of  Atty.  Gen. 
T.  Bay  State  Mln.  Co.  09  Maias.  148.  153.  06  Am. 
Her.  717,  where  It  was  said  that  a  raining  cor- 
poration which  came  within  the  tonus  of  the 
^'stutory  provision,  suh  jvdire,  **hi\a  Its  domicil 
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of  business  within  the  commonwealth  as  com- 
pletely as  one  that  is  organized  under  our  gen- 
eral statutes  for  the  prosecution  of  a  like  en- 
terprise. A  corporation  which  seeks  by  Its 
Mgent  to  establlHh  a  domicil  of  business  in  a 
state  other  than  that  of  its  creation  must  take 
that  domicil  as  Individuals  are  always  under- 
stood to  do,  subject  to  the  responsibiilttes  and 
burdens  Imposed  by  the  laws  which  it  finds  In 
force  there." 

Under  ihc  plan  for  taxing  corporations  in 
Pennsylvania  upon  their  capital  stock  meas- 
ured by  the  dividends  paid,  a  foreign  corpora- 
tion operating  a  railroad  In  that  state  is  not 
subject  to  a  tax  upon  Its  whole  capital  stock, 
but  only  on  such  proportion  thereof  as  the 
number  of  miles  operated  and  equipped  by  It 
in  that  state  bears  to  the  whole  number  of 
miles  operated  and  equipped  by  It.  Any  tax 
beyond  this — ^as.  for  instance,  upon  the  value 
of  a  leasehold  In  another  line  of  road  wholly 
outside  of  the  state,  and  real  estate  owned  In 
other  states,  and  vessels  and  barges  and  tugs 
owned  b>  it,  built,  registered,  and  used  out  of 
the  state— is  Illegal.  Ooni.  v.  Delaware,  L.  & 
W.  l:.  Co.  1  Dauphin  Co.  Rep.  153. 

That  part,  only,  of  the  capital  stock  of  a 
foreisrn  corporation  or  association  that  Is  em- 
ployed in  IVnnsylvania  is  taxable  there  when 
all  of  It  is  not  employed  within  the  state.  Com. 
v.  Adams  Kxp.  Co.  4  Pa.  DIst.  R.  ISO. 

When  a  foreign  corporation  without  an  office, 
place  of  business,  or  an  agent  of  any  kind  in 
I'ennsyivania  confines  its  operations  In  that 
state  to  leasing  to  domestic  corporations  there- 
in patented  articles  manufactured  by  it  in  its 
liome  state,  and  to  granting  its  lessees  licenses 
to  use  them,  all  by  means  of  contracts  made  at 
its  home  ofltce  (although  these  provide  that, 
in  case  of  breaches  thereof,  the  lessor  company 
may  take  possession  of  and  operate  the  subjects 
of  the  lenses  and  licenses),  and  whose  only 
property  In  Pennsylvania  consists  of  the  rented 
Instruments,  it  is  not  taxable  in  that  state 
upon  its  capital  stock,  because  It  neither  does 
business  nor  employs  capital  therein.  Com.  v. 
American  Bell  Teleph.  Co.  129  Pa.  217,  IS  Atl. 
122. 

d.  Mutual  companiea. 

Although  these  organizations  have  no  capital 
stock,  a  way  of  taxing  them  as  if  they  had  has 
t>een  found  in  some  of  the  states.  Their  tax- 
ability In  this  way  depends,  of  course,  upon  the 
wording  of  the  statute  In  point. 

In  New  York,  under  statutes  declaring  every 
corporation  that  is  legally  authorized  to  make 
Insurances  a  moneyed  corporation,  and  all  mon- 
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Cicero  &  Proviso  Street  Railway  Ompany, 
North  Chicago  Electric  Railway  Com- 
pany, North  Side  Electric  Street  Railway 
Company,  Ogden  Street  Railway  Company, 
Chicago  North  Shore  Street  Railway  Com- 
pany, Chicago  Electric  Traction  Company, 
Chicago  General  Railway  Company,  South 
Chicago  City  Railway  Company,  General 
Electnc  Railway  Company,  Chicago  West 
Division  Railway  Company,  Chicago  Pas- 
senger Railway  Company,  and  North  Chi- 
cago City  Railway  Company.  Tne  petition 
alleges  that  on  April  1,  1900,  said  corpora- 
tions, and  each  of  them,  were  duly  organ- 
ized under  the  laws  of  the  state  of  Illinois, 
one  of  which  was  a  gas  company,  one  a 
telephone  company,  one  an  electric  light 
company,  and  each  of  the  others  a  street 
railway  company;  that  they  were  all  locat- 
ed in  and  had  tangible  and  intangible  prop- 


erty subject  to  assessment  and  taxation  in 
Cook  county,  Illinois;  that  the  fair  cash 
value  of  the  capital  stock,  including  fran- 
chises, of  said  corporations,  over  and  abo\  e- 
the  assessed  value  of  their  tangible  propei- 
ty,  aggregated  the  sum  of  $235,000,000,  and 
that  said  state  board,  and  the  members 
thereof,  have  refused  to  value  and  assess 
said  capital  stock,  including  franchises,  as 
provided  by  law,  and  intend  this  year,  as 
heretofore,  not  to  value  or  assess  said  ca]>- 
ital  stock,  including  franchises,  upon  a  basis 
of  the  fair  cash  value  thereof,  but  intend  to- 
value  and  assess  the  same  in  such  manner 
as  to  cause  said  corporations,  and  each  of 
them,  to  pay  no  capital-stock  tax. 

After  a  demurrer  had  been  overruled  to 
said  petition,  all  the  respondents,  with  the 
exception  of  Solomon  Simon,  who  filed  au 
answer  confessing  the  same,  filed  joint  and 


eyed  corporations  deriving  an  Income  or  profit 
from  their  capital,  or  otlierwise  liable  to  taxa- 
tion on  their  capital,  a  mutual  Insurance  com- 
pany with  no  capital  stock,  but  possessed  of  a 
fund  from  premiums  received  for  policies  Is- 
sued, on  which  it  does  busiuess,  and  which  It 
has  Invested  in  stocks,  bonds,  and  mortgages 
for  the  profit  of  Its  members  as  allowed  by  Its 
charter,  is  taxable  upon  such  fund  as  capital. 
Mutual  Ins.  Co.  v.  Erie  County,  4  N.  Y.  442. 
A  fund  accumulated  by  a  mutual  Insurance 
company  from  Its  proiits,  and  held  to  secure 
losses  incurred  during  the  corporate  existence, 
for  which  certificates  have  been  issued  to  the 
members  showing  their  respective  interests 
therein.  Is  capital  of  the  company,  and  not  in- 
debtedness to  members,  and  Is  taxable  as  cap- 
ital under  statutes  for  the  taxation  of  corpo- 
rate capital.  Sun  Mut.  Ins.  Co.  v.  New  York, 
8  N.  Y.  241. 

In  the  taxation  of  mutual  Insurance  com- 
panies under  successive  statutes  providing,  at 
first,  that  such  companies  are  moneyed  cor- 
porations, and  that  all  moneyed  corporations 
deriving  profits  or  an  income  from  their  capital 
or  otherwise  are  taxable  upon  such  capital ; 
afterwards,  second,  that  such  companies  shall 
be  subject  to  taxation  in  the  same  manner  as 
If  Incorporated  under  the  general  law  for  the 
Incorporation  of  Insurance  companies  with  a 
capital  of  1100,000 ;  and,  finally,  third,  that  In 
enacting  the  second  statute  it  was  the  Intention 
of  the  legislature,  and  it  should  be  construed, 
that  the  Insurance  companies  embraced  thereby 
tihonld  be  subject  to  taxation  upon  $100,000  of 
capital  and  no  more,— a  company  within  these 
statutes  is  taxable  at  first  upon  its  accumulated 
reserve  fund  of  premiums  considered  as  cap- 
ital ;  npxt,  afterwards,  notwithstanding  the  last 
Interpreting  statute,  upon  |100,000  of  capital, 
and,  under  other  extant  statutes,  its  accumu- 
lated profits  or  reserved  funds  exceeding  10 
per  cent  of  its  capital  the  same  as  other  mon- 
eyed corporations  In  general ;  and,  lastly,  after 
the  passage  of  the  last  act,  upon  $100,000  only. 
I'eople  ex  rel.  Mutual  L.  Ins.  Co.  v.  New  York 
CItv  &  County,  16  N.  Y.  424. 

That  life  insurance  companies  are  liable  to 
taxation,  whether  incorporated  on  the  mutual 
plan  or  otherwise,  on  the  capital  they  actually 
have  employed  in  business  as  the  capital  of  the 
corporation*  is  well  settled.  Colonial  Life  As- 
snr.  Co.  V.  New  York  County,  24  Barb.  166. 

On  the  other  hand,  in  West  Virginia  the  su- 
preme court  of  appeals  has  decided  that  a  build- 
ing and  loan  association  is  not  taxable  under 
a  statute  of  that  state  (Code,  chap.  29,  g  64^ 
for  the  taxation  of  corporations  upon  "the 
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actual  value  of  the  capital  employed  or  In- 
vested by  them  In  their  trade  or  business,"  be- 
cause it  has  no  capital. — being  merely  a  debtor 
to  Its  members  for  all  it  has.  Ohio  Valley 
Rldg.  &  L.  Asso.  V.  Cabell  County  Ct.  42  W. 
Va.  818,  26  S.  K.  203. 

e.  Unincorj'orated  associationa. 

Whether  or  not  a  body  aggregate  is  taxable- 
upon  its  capital  stock  under  a  statute  ap- 
plying to  v-'orporations  In  general,  depends  npon 
the  phraseology  of  the  taxing  act. 

In  Kentucky  an  unincorpoi*ated  banking  part- 
nership is  within  a  statute  enacting  that  each 
of  certain  kinds  of  corporations,  a  score  In 
jiumbcr,  including  every  incorporated  bank  and 
every  trust  company,  and,  finally,  every  other 
like  company,  corporation,  or  association,  and 
also  every  company,  corporation,  or  associa- 
tion having  or  exprclsing  any  special  privilege 
or  franchise,  or  performing  any  public  service, 
shall.  In  addition  to  the  other  taxes  imposed 
thereon  by  law,  annually  pay  a  state  tax  and 
a  local  tax  upon  its  franchise ;  being  brought 
within  the  act  by  a  further  provision  therein 
that  whenever  any  person,  or  association  of 
persons,  not  a  corporation  nor  having  capital 
stock,  shall  engage  in  the  business  of  any  of 
the  designated  corporations,  then  the  capital 
and  property  employed  in  such  business,  and 
evidences  of  Interest  of  the  associates  therein* 
shall  be  deemed  capital  stock,  and  valued  ac- 
cordingly. Providence  Bkg.  Co.  v.  Webster 
County,  22  Ky.  L.  Rep.  214,  57  S.  W.  14. 

When  the  statute  merely  provides  for  the 
taxation  of  ail  moneyed  or  stock  corporations 
deriving  an  income  or  profit  from  their  capi- 
tal or  otherwise,  it  does  not  embrace  an  unin- 
corporated joiut-stock  association,  having  a 
»iuasl  corporate  form  and  many  corporate  at- 
tributes and  powers,  extended  and  enlarged  by 
legislative  enactments  from  time  to  time.  Peo- 
ple ex  rel.  Winchester  v.  Coleman,  133  N.  Y. 
279,  16  L.  K.  A.  183,  31  N.  E.  96. 

But  such  a  Joint-stock  association  Is  In- 
cluded within  the  terms  of  an  act  for  the  taxa- 
tion of  corporations.  Joint-stock  companies,  and 
associations  **incorpt>rated  or  organized  under 
any  law"  of  the  taxing  state.  People  ^ex  ret. 
Piatt  V.  Wemple.  117  N.  Y.  136,  6  L.  R.  A.  303. 
2  Inters.  Com.  Rep.  736,  22  N.  E.  1046. 

Such  associations  are  not  within  taxing 
statutes  lor  the  taxation  of  the  capital  stock 
"of  all  companies  whatever  incorporated  by  or 
under  any  law"  either  of  the  taxing  state  or 
another,  because  they  are  not  technically  In- 
cori)orated.    and    such    statutes  apply   only   to 
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^eveial  answers  thereto,  admitting  the  ex- 
istence and  location  of  said  corporations, 
bat  denying  that  all  of  said  corporations 
had  tangible  and  intangible  property  in 
(>)ok  county  on  April  1,  1900  j  averring 
that  under  the  law  the  state  board  of  equal- 
ization, and  none  other,  is  vested  with  juri^- 
(lictiou  and  power  to  value  and  assess  the 
capital  stock  of  said  corporations;  denying 
I  hat  the  respondents  had  refused  to  value 
and  assess  the  property  of  said  corpora- 
tions; averring  that  the  state  board  of 
equalization  was  in  session  and  had  not 
completed  its  work  at  the  time  of  the  filing 
of  the  petition  herein,  and  denying  all  other 
allegations  contained  in  said  petition  and 
that  the  petitioner  was  entitled  to  the  relief 
prayed  for.  A  replication  having  been  filed 
and  a  jury  waived,  a  trial  wajs  had  before 
ihe  court,  and  on  May  1,  1001,  a  judgment 


wajs  rendered  by  the  court  against  the  re- 
spondents, awarding  the  writ  of  mandamus 
as  prayed  for,  except  as  to  the  Chicago 
Electric  Traction  Company,  the  Chicago 
General  Railway  Company,  and  the  General 
Electric  Railway  Company,  from  which 
judgment  an  appeal  has  been  prosecuted  to- 
this  court. 

It  is  first  contended  the  action  and  judg- 
ment of  the  state  board  of  equalization  with 
respect  to  the  existence  or  value  of  the 
property  of  the  corporations  in  question  are 
not  subject  to  review  by  the  courts.  The 
state  board  of  e(|ualization  on  the  3d  day 
of  December,  and  during  the  time  interven- 
ing between  the  filing  of  the  petition  and 
the  rendition  of  judgment,  aajoumed  its 
session  for  the  year  1900  without  having 
valued  and  assessed  at  any  amount  the  cap- 
ital stock  and  franchises  of  thirteen  of  said 


•xtrporatioDs.     Gregg  v.   Sanford,    12   C.    C.   A.  I  a.  rapital, 
:.25.  28  U.  S.  App.  31.1,  65  Fed.  151,  Affirming  ' 
.>S  Fed.  620. 

The  limited  partnerships  of  Pennflylvania 
are  sobjcct,  however,  Id  tbat  state  to  taxation 
npon  their  capital  stock.  Com.  v.  John  W. 
Haney  Co.  1  Dauphin  Co.  Rep.  184  :  Com.  v. 
Sanderson  &  R.  Improv.  Co.  3  Dauphin  Co. 
Bep.  116. 


authorized,  suhscribed,  or  paid  in. 


IV, 


Taxable  elements  and  determining  faetor^  \ 
in  the  ta-xation  of  capital  stock. 


Reference  has  been  made  to  the  difficulty  of 
deciding,  with  respect  of  any  given  tax  uiM>n 
'Mpital  stock,  whether  it  is  an  excise  upon  the 
corporation  on  account  of  Its  franchise  or  prlv- 
ile^«  or  is  au  Impost  upon  the  property  that 
lapital  stock  is  taken  to  represent.  That  dif- 
ficulty Is  not  greater  than  is  the  difficulty  of 
deciding,  in  the  one  case  or  the  other,  what  the 
constltuenls  are  that  enter  into  capita!  stock 
for  the  purposes  of  taxation, — that  is,  what  are 
the  taxable  elements  that  go  to  make  up  this 
mibjecf  of  taxation.  In  the  one  case,  and  what, 
ia  the  other,  are  the  factors  to  be  employed  in 
loeasnrlng  the  amount  of  the  excise.  It  is,  In- 
deed, less  great.  The  conditions  In  the  latter 
problem  are  more  numerous,  and  the  fog  in  tlie 
minds  of  those  who  enact,  administer,  and  in 


A  tax  laid  upon  the  authorized,  subscribed, 
or  paid  capital  of  a  corporation  is,  in  general., 
a  franchise  tax. 

It  is  so  held  in  Massachusetts  with  respect 
of  a  statute  imposing  a  percentage  tax  upon 
the  paid-in  capital  of  dividend-paying  banks. 
Portland  Bank  v.  Apthorp.  12  Mass.  252. 

In  New  York,  of  A  statute  exacting  fron» 
every  domestic  corporation  formed  under  a 
general  or  special  law,  and  having  a  capital 
stock  divided  into  shares,  an  organization  tax 
of  a  fraction  of  1  per  cent  upon  its  au- 
thorized capital.  The  tax  Is  not  a  price  paid 
for  the  franchise  to  be  exercised  after  forma- 
tion, but  for  the  right  of  corporate  existence: 
hence,  the  character  of  the  actual  capital,  and 
the  fact  that  the  franchise  to  use  It  in  the  man- 
ner proposed  has  been  taxed  to  an  earlier  cor- 
I)oratlon  ^ho^e  rights  have  veste<l  in  the  new 
being,  arc  of  no  consequence.  People  ca  rel. 
Schurz  v.  Cook,  47  Hun,  467,  Affirmed  in  110 
N.  Y.  443,  18  N.  B.  US. 

A  New  Jersey  act  to  tax  banks  a  yearly  per- 
centage on  the  whole  amount  of  their  capital 
stock,  subscribed  and  paid  in.  Is  held  to  com- 
pel a  bark  to  pay  upon  the  full  amount  of  its 
original  capital  after  that  has  been  materially 
reduced  by  losses  the  same  as  while  it  remained 


terpret  statutes  taxing  capital   stock   is  much    unimpaired.     (Jordou  v.  New  .Brunswick  Bank, 


denser.  All  that  the  conscientious  commen- 
tator dares  attempt  is  to  present  the  array  of 
special   Instances. 

It  may  be  said,  generally,  that  everything 
rbat  forms  a  part  of,  and  gives  value  to,  cap- 
ital stock,  and  which  may  be  Itself  an  inde- 
pendent subject  of  taxation,  is  also,  at  times. 
Qsed  as  a  factor  in  measuring  the  excise  tax 
vhen  snch  is  the  nature  of  the  exaction  :  but 
not  every  such  factor  Is  taxable  either  as  a 
constituent  in  capital  stock  or  a  separate  en- 
tity. It.  therefore,  is  necessary,  in  nearly 
♦•very  case,  carefully  to  discriminate  between 
!<nbject8  of  taxation  and  guides  or  standards 
^0  measure  or  flx  taxes  upon  other  subjects 
^hereof.  The  same  item  Is  sometimes  one, 
wmetimes  the  other,  and  not  infrequently 
t>oth.  And  it  is  usually  in  any  case  associated 
with  other  things  similarly  circumstanced. 
This  fact  makes  it  impossible,  without  weart- 
^me  repetition,  great  elaboration,  and  prodi- 
gality of  space,  separately  to  classify  taxable 
elementM  and  determining  factors,  and  the  pro- 
posed end  does  not  warrant  the  expenditure. 
Tbe  fact  referred  to  even  makes  an  orderly  and 
satisfactory  grouping  of  the  cases  in  point  ex- 
tremely difficult. 
58  L.  R.  A. 


6  N.  J.  L.  101. 

When,  however,  such  capital  stock  has  been 
reduced  by  au  act  of  the  legislature  because  of 
the  impairment,  thereafter,  the  bank  is  only 
taxable  upon  the  reduced  amount,  under  a  gen- 
eral a<rt  for  the  taxation  of  banks,  imposing  an 
nnnuai  percentage  tax  upon  the  amount  of  cap- 
it  Jil  stock  subscribed  and  paid  in.     Ibid. 

When  the  tax  is  laid  upon  capital  stock  paid 
In  and  accumulated  surplus  to  be  assessed  after 
deduction  of  real  estate  values  as  prescribed 
in  N.  J.  act,  April  11,  1866  (Rev.  1156. 
i  15,  and  1159,  |  23),  the  tax  is  upon  property. 
Nontaxable  securities  in  which  the  capital  and 
surplus  have  been  invested  are  therefore  also 
to  be  deducted.  Merchants*  Ins.  Co.  v.  New- 
^ark,  54  N.  J.  L.  138,  23  Atl.  305. 

In  I'ennsylvania  it  was  decided  that  the- 
basis  of  a  municipal  tax  that  a  street  railway 
corporation  was  required  by  its  charter  to  pay 
the  city  in  which  it  operated  after  its  annual 
dividend  should  exceed  6  per  cent  was  the 
paid-in,  and  not  the  authorized,  capital.  Phil- 
adelphia V.  Philadelphia  &  G.  Ferry  Pass.  R. 
Co.  52  Pa.  177. 

Also  that  a  tax  upon  capital  stock  paid  in 
was   properly   assessed   with   reference   to   the 
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corporations,  and  after  having  valued  and  as- 
sessed the  capital  stock  and  franchises  of 
sieven  of  said  corporations  at  an  amount  so 
low,  as  is  contended  by  the  petitioner,  as  to 
amount,  in  law,  to  a  fraudulent  valuation 
and  assessment,  and  therefore  to  amount  to 
no  assessment  at  all.  The  question,  there- 
fore, presented  here  for  our  determination 
is  not  whether  the  court  hajs  power  to  re- 
view the  judgment  of  the  state  board  of 
equalization  in  tlie  fixing  of  values  upon 
property  assessed  by  it,  but  whether,  when 
property  has  been  wrongfully  omitted  which 
IS  t.axable,  or  fraudulently  assessed  at  so 
low  a  rate  as  to  amount,  in  law,  to  no  As- 
sessment at  all,  the  court  may  compel  said 
board  to  perform  its  duty  by  assessing  said 
property.  JSection  1  of  article  9  of  the  Con- 
stitution of  1870  (Kurd's  Rev.  Stat.  1899, 
p.    68)    provides:     "The    general   assembly 

full  amount  paid  in,  althoui^h  part  payment 
had  been  made  during  the  tax  year.  Com.  v. 
Union  Trnction  Co.  1  Dauphin  Co.  Rep.  178. 

In  Kenru<'ky  a  town  charter  authorizing  the 
trustees  to  levy  and  collect  annually  a  tax  not 
exceeding  50  cents  on  each  $100  of  real  and 
personal  estate  within  the  town  limits,  includ- 
ing that  belonging  to  bonks  and  other  <x>rpora- 
tions  and  their  capital  stock  and  surplus  as- 
sets, WAR  held  to  justify,  an  assessment  upon 
the  entire  authorized  capital  of  a  local  trust 
company,  of  which,  though  fully  subscribed, 
but  10  per  cent  had  been  actually  paid  in. 
Shelby  County  Trust  Co.  v.  Shelby vl lie,  91  Ky. 
578,  10  S.  W.  460.  The  court  held  the  sub- 
scribed and  unpaid-for  capital  stock  a  secured 
asset  of  the  trust  company,  hence,  taxable  as 
property. 

In  reaching  the  conclusion  in  that  case,  the 
earlier  cases  of  Franklin  County  Ct.  v.  Farm- 
ers' Bank,  87  Ky.  370.  9  S.  W.  212,  wherein 
It  had  been  decided  that  the  state  could  only 
tax  the  capital  stock  paid  In,  were  distinguished 
by  asserting  that  those  cases  went  upon  the 
ground  that  the  charters  of  the  banks  then  be- 
fore the  court  restricted  the  right  of  the  state 
to  the  taxing  of  the  actually  paid-in  capital 
stock,  and  that  where  no  such  restriction  ex- 
isted a  different  rule  prevailed. 

In  Alabama,  a  statute  requiring  all  corpora- 
tions,— except  banks, — foreign  and  domestic, 
doing  business  In  the  state,  and  otherwise  not 
required  to  pay  a  license  tax,  to  pay  an  an- 
nual tax  graduated  by  the  paid-up  capital 
stock  of  the  corporation.  Is  declared  to  Impose 
a  franchise  tax,  and  not  a  tax  upon  property. 
Phcpnix  Carpet  Co.  v.  State,  118  Ala.  143,  22 
So.  627. 

The  cases  of  Bank  of  Utica  v.  Utlca,  4 
Paige,  399,  27  Am.  Dec.  600;  Bank  of  the  Re 
public  V.  Hamilton  County,  21  111.  53 ;  and  Iowa 
State  Sav.  Bank  v.  Burlington,  98  Iowa,  737, 
61  N.  W.  851,  having  a  relation  to  this  head, 
will  be  found,  infra,  IV.  f. 

b.  Property  and  asseta   in  gross. 


shall  provide  such  revenue  as  may  be  need- 
ful by  levying  a  tax,  by  valuation,  so  that 
every  person  and  corporation  shall  pay  a 
tax  in  proportion  to  the  value  of  bis,  her, 
or  its  property, — such  value  to  be  ascer- 
tained by  some  person  or  persons,  to  be 
elected  or  appointed  in  such  manner  as  the 
general  assembly  shall  direct,  and  not 
otherwise;  but  the  general  assembly  shall 
liave  power  to  tax  .  .  .  persons  or  cor- 
porations owning  or  using  franchises  and 
privileges,  in  such  manner  as  it  shall  from 
time  to  time  direct  by  general  law,  uniform 
as  to  the  class  upon  which  it  operates." 
Paragraph  4  of  §  3  of  chapter  120  (Hurd's 
Ilcv.  Stat.  1899,  p.  1394)  reads  as  follows: 
*'The  capital  stock  of  all  companies  and  as- 
j  sociatiops  now  or  hereafter  created  under 
i  the  lawB  of  this  state  except  those  required 
I  to  be  assessed  by  the  local  assessors,  as  here- 


A  state  may  lawfully  tax  foreign  corpora- 
tions, for  the  privilege  of  coming  Into  Its  ter- 
ritory and  doing  business  therein,  a  percentage 
of  their  entire  capital  stock  whei'ever  situated 
or  owned.  Atty.  Gen.  v.  Bay  State  Min.  Co. 
99  Mass.  148,  96  Am.  Dec.  717 ;  People  v.  Horn 
Sliver  MIn.  Co.  105  N.  Y.  76.  11  N.  E.  155,  Af- 
firmed In  143  U.  S.  305,  36  L.  ed.  164,  4  Inters. 
Com.  Rep.  57,  12  Sup.  Ct.  Rep.  403. 

Under  a  system  of  corporate  taxation  where- 
bv  the  real  estate  and  machinery  are  a8«ess»edw*8sment. 
58  L.  R.  A. 


locally,  and  the  capital  stock  according  to  the 
aggregate  market  value  of  the  shares  less  such 
real  estate  and.  machinery,  a  corporation  hav- 
ing capital  stock  divided  Into  shares  Is  not 
separately  taxable  for  Its  cash  In  treasury. 
Fall  River  v.  Bristol  County,  125  Mass.  567. 

By  the  New  York  statutes  enacted  prior  to 
the  building  of  any  railroad  In  the  state,  pro- 
viding for  the  taxing  of  the  real  and  personal 
estate  of  corporations  In  general,  the  after- 
built  railroads  whose  stock,  or  the  principal 
part  thereof,  vested  In  lands  needful  for  their 
roads  and  In  their  railways  and  other  fixtures 
connected  therewith,  were  taxable  on  that  part 
of  their  capital  as  real  estate  In  the  towns  or 
wards  In  which  it  was  situated,  at  Its  actual 
value  at  the  rime  of  the  assessment,  and  upon 
the  rest  of  their  capital  at  their  respective 
head  offices.  Mohawk  &  H.  R.  Co.  v.  Clute,  4 
Paige,  384. 

When  a  statute  provides  that  the  capital 
stock  of  every  corporation  liable  to  taxation, 
except  such  part  thereof  as  is  excepted  In  the 
assessment  roll  or  Is  exempt  by  law,  together 
with  its  surplus  profits  or  reserved  funds  ex- 
ceeding 10  per  cent  of  Its  capital  after  de- 
ducting the  assessed  value  of  Its  real  estate 
and  aH  shares  it  actually  owns  of  stock  In  other 
corporations  which  are  in  the  same  state  tax- 
able on  their  capital,  shall  be  assessed  at  Its 
actual  value  the  same  as  other  real  and  per- 
sonal estotc  in  the  county,  a  corporation  tax- 
able thereunder  is  to  be  taxed  upon  the  dif- 
ference, when  Its  stock  is  worth  par,  between 
the  assessed  value  of  its  real  estate  plus  Its 
stock  In  other  corporations  and  the  par  value 
of  Its  capital  stock,  where  there  Is  no  exemp- 
tion, although  the  whole  capital  Is  Invested  In 
i*eal  estate  assessed  at  half  its  value  and  sub- 
ject to  a  mortgage  lien  of  80  per  cent  of  its  as- 
sessed value.  I'eople  ex  rel.  Butchers'  Hide  & 
Melting  Co.  v.  Asten,  100  N.  Y.  597,  3  N.  E. 
788,  explained  and  limited  In  the  next  follow- 
ing cose. 

The  capital  stork  of  a  corporation,  taxable 
under  such  a  statute  (N.  Y.  Laws  1857,  chap. 
4 56,  I  3),  is  Its  capital  existing  in  money  or 
propertj^  or  both.  It  does  not  embrace  surplus 
franchisie,  dividend-earning  power,  or  good  will. 
— all  elements  in  the  value  of  the  share  stock. 
— a  wholly  different  thing.  People  «r  rel.  Union 
Trust  Co.  V.  Coleman,  126  N.  Y.  433,  12  L.  R. 
A.  762.  27  X.  E.  818. 

In  determining  the  actual  capital  of  a  cor- 
poration for  the  purpose  of  general  taxation 
the  true  value  of  the  corporate  assets,  less  the 
debts  and  obligations,  furnishes  the  rule  of  as- 
I'eople  ex  reJ.  Bleecker  Street  &  F. 
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inafter  provided,  shall  be  so  valued  by  the 
state  board  of  equalization  as  to  ascertain 
•and  determine  respectively,  the  fair  cash 
value  of  such  capital  stock,  including  the 
franchise,  over  and  above  the  assessed  value 
of  the  tangible  property  of  such  company  or 
association;  such  board  shall  adopt  such 
rul^  and  principles  for  ascertaining  the  fair 
cash  value  of  such  capital  stock  as  to  it 
may  seem  equitable  and  just,  and  such  rules 
and  principles  when  so  adopted,  if  not  in- 
<:on8istent  with  this  act,  shall  be  as  binding 
and  of  the  same  effect  as  if  contained  in  this 
■ajct,  subject,  however,  to  such  change,  altera- 
tion, or  amendment  as  may  be  found  from 
time  to  time,  to  be  necessary  by  said  board: 
provided,  that  in  all  cases  where  the  tan- 
gible property  or  capital  stock  of  any  com- 
pany or  association  is  assessed  under  this 
act,  the  shares  of  capital  stock  of  such  com- 


pany or  association  shall  not  be 
or  taxed  in  this  state.  This  clause  shall  not 
apply  to  the  capital  stock,  or  shares  of  capi- 
tal stock  of  banks  organized  under  the  gen- 
eral banking  laws  of  this  state  or  under  any 
special  charter  heretofore  granted  by  the 
legislature  of  this  state:  provided,  further, 
that  companies  and  associations  organized 
for  purely  manufacturing  purposes  or  for 
the  mining  and  sale  of  coal,  or  printing  or 
for  publishing  of  newspapers  or  for  the  im- 
proving and  breeding  of  stock,  shall  be  as- 
sessed by  the  local  assessors  in  like  manner 
as  the  property  of  individuals  is  required 
to  be  assessed."  Paragraph  1  of  said  |  3 
(Kurd's  RcA'.  Stat  1899,  p.  1393)  provides: 
"All  personal  property,  except  as  herein 
otherwise  directed,  shall  be  valued  at  its 
fair  cash  value;"  and  §  108  of  said  chapter 
(Hurd's  Rev.  Stat.  1899,  p.  1412)  provides: 


Ferry  U.  Co.  v.  Barker,  85  Ilun,  210,  32  N.  Y. 
Siipp.  090. 

In  Connecticut  when  an  Insurance  company 
is  taxable  upon  Its  capital  stock  as  represent- 
ative of  all  its  property  at  its  market  value, 
<*ver>'thing:  it  owns  being  included  in  the  sys- 
tem, a  fund  placed  in  trust  with  a  security 
company  for  the  safety  and  protection  of  its 
patrons  is  already  included,  and  is  not  sub- 
ject to  separate  additional  taxation.  Security 
Co.  v.  Hartford,  01  Conn.  89,  23  Atl.  699. 

When  the  return  made  by  a  corporation  as 
1  basis  of  taxation  shows  its  capital  stock  to 
exceed  largely  in  value  all  its  tangible  property, 
it  Is  taxable  on  the  excess,  notwithstanding  a 
statute  providing  that  In  all  cases  where  the 
Tangible  property  of  an  incorporated  company 
is  listed  and  assessed,  its  shares  of  capital 
stock  shall  not  be.  Hylaud  v.  Central  Iron  & 
Steel  Co.  129  Ind.  68,  13  L.  11.  A.  515,  28  N. 
E.  308. 

Light  Is  thrown  upon  the  sense  In  which  the 
term  "capital  stock"'  was  usetl  In  this  case  by 
rhe  following  extract  from  the  opinion :  "It 
i^annot  be  assumed  that  the  tangible  property 
necessarily  represents  the  ralne  of  the  cap- 
ita! stock,  for  the  business  of  a  corporation 
owning  comparatively  little  tangible  property 
may  be  so  profitable  as  to  Impress  upon  Its 
stock  a  value  much  beyond  Its  tangible  prop- 
erty :  or  it  may  be  the  owner  of  a  franchise 
which  gives  the  stock  a  value  much  greater 
than  that  of  the  tangible  property  of  which  it 
is  the  owner.  A  corporation  which  In  Its 
sworn  i-etum  values  Its  capital  stock  at  almost 
five  times  as  much  as  its  tangible  property  can- 
not successfully  assert  that  the  taxation  of  its 
tangible  property-  entirely  absolves  its  capital 
stock  from  liability."     lUd. 

A  system  of  state  taxation  of  domestic  rail- 
roads which  provides  for  the  assessment  of  the 
tracks,  right  of  way,  depots,  and  Improvements 
thereon,  the  rolling  stock,  and  other  shifting 
personal  property,  and  tlie  capital  stock.  In- 
cluding the  franchise  and  all  Invisible,  imma- 
terial, and  Intangible  property  apart  from  the 
other  assets  by  a  state  board,  and  which  limits 
the  tavatlon  thereof  upon  such  assessment  to 
the  local  authorities  of  the  counties,  cities,  and 
towns  into  or  through  which  the  roads  run  in 
proportion  that  the  mileage  within  each  sepa- 
rate taxing  district  bears  to  the  total  length 
of  the  line  of  which  It  Is  part,  leaving  the 
strictly  local  property,  real  and  personal,  to 
be  assessed  and  taxed  by  the  local  authorities 
In  the  same  manner  as  other  real  and  personal 
property  In  their  several  jurisdictions,  as  did 
the  system  prevailing  at  one  time  in  Illinois, 
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Is  just  and  equitable,  and  within  the  consti- 
tutional power  of  the  states.  State  Uallroad 
Tax  Cases.  92  II.  S.  575,  sub  nom.  Taylor  v. 
Secor,  23  L.  ed.  663. 

The  court  of  appeals  of  Kentucky,  In  con- 
struing a  statute  of  that  state  which  required 
a  board  of  valuation  and  assessment  from  a 
sworn  statement  to  be  furnished  by  every  cor- 
poration and  from  such  other  evidence  as  It 
might  procure  to  fix  the  value  of  the  capital 
stock  of  each  domestic  corporation,  and  from 
the  amount  so  fixed  to  deduct  the  assessed 
v.iluo  of  all  tangible  property  assessed  to  it  in 
the  state  or  in  the  counties  where  It  was  sit- 
uated, declaring  the  remainder  thus  found  to 
be  the  value  of  the  corporate  franchise  subject 
to  taxation,  said  that,  by  the  term  "capital 
stock"  therein,  the  legislature  meant  to  include 
the  entire  property,  real  and  personal,  tangible 
and  Intangible,  all  the  assets  and  the  fran- 
chise, embracing  all  these  as  an  entirety,  and. 
deducting  the  tangible  property  already  taxed, 
treat  the  net  balance  as  the  value  for  the  pur- 
poses of  taxation  of  the  franchise.  Hender- 
son Bridge  Co.  v.  Com.  99  Ky.  623,  29  L.  R.  A. 
73,  31  S.  W.  486,  Affirmed  in  166  U.  S.  150,  41 
L,  ed.  95.*^,  17  Sup.  Ct.  Rep.  532. 

In  Tennessee  the  franchise,  roadbed,  and 
superstructure  of  a  railroad  are  regarded  as  so 
Intimately  related  as  to  be  essentially  one,  and 
therefore  projDerly  valued  together  as  an  en- 
tirety for  the  purposes  of  taxation.  Louisville 
i't  N.  R.  Co.  v.  Bate,  12  liea,  573. 

In  Alabama  it  Is  held  that  a  statute  requir- 
ing both  domestic  and  foreign  companies  to 
pay  annually  a  specific  license  tax  when  their 
paid-up  capital  stock  exceeds  a  named  sum, 
bases  the  tax  upon  the  entire  capital  stock 
actually  employed  in  the  coi-porate  business 
wherever  carried  on,  and  makes  no  distinction 
between  domestic  and  foreign  companies. 
Southern  Car  &  Foundry  Co.  v.  State  (Ala.)  32 
So.  235. 

c.  Property   out   of   boundn. 

It  is  manifest  that  if  a  tax  upon  capital 
stock  be  one  upon  property,  the  location  of  that 
property,  whether  under  or  beyond  the  domin- 
ion of  the  government  imposing  the  tax,  what- 
ever the  character  of  such  property,  is  Import- 
ant,—  greatly  so  when  the  owner  is  a  foreign 
sojourner,  and  less  so,  when  a  subject.  But  If 
such  tax  Is  an  excise,  and  merely  measured  by 
corporate  property,  then  the  situs  of  such 
property  Is  without  effect. 

The  decisions  are  to  be  read  in  the  light  of 
these  considerations. 

Persons  and   property   without  the  jurlsdic- 
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^'The  state  board  of  equalizatioii  shall  as- 
sess the  capital  stock  of  each  company  or 
association,  respectively,  now  or  hereafter 
incorporated  under  the  laws  of  this  state,  in 
the  manner  hereinbefore  in  this  act  provid- 
ed. The  respective  assessments  so  made 
(other  than  of  the  ca|>ital  stock  of  railroad 
and  telegraph  companies)  shall  be  certified 
by  the  auditor,  under  direction  of  said 
board,  to  the  county  clerk  of  the  respective 
counties  in  which  such  companies  or  asso- 
ciations are  located,  and  said  clerk  shall  ex- 
tend the  taxes  for  all  purposes  on  the  re- 
spective amounts  so  certified  the  same  as 
may  be  levied  on  the  other  property  in  such 
towns,  districts,  villages,  or  cities  in  which 
such  companies  or  associations  are  located." 
By  virtue  of  said  constitutional  provision 
and  sections  of  the  statute,  the  state  board 
of   equalization,    in    assessing  the    capital 


stock  and  franchises  of  corporations,  does  not 
act  as  a  board  of  review,  but  as  an  original 
assessor,  and  the  duty  resting  upon  said 
board  to  value  and  assess  the  fair  cash  value 
of  the  capital  stock,  including  the  fran- 
chises, over  and  above  the  assessed  value  of 
the  tangible  property  of  all  companies  and 
associations  now  or  hereafter  created  under 
the  laws  of  this  state,  except  those  required 
to  be  assessed  by  the  local  assessors,  is  man- 
datory, and  tlie  performance  of  such  duty,, 
when  omitted  or  evaded,  may  be  enforced  by 
mandamus.  Section  32  of  chapter  120 
(Kurd's  Rev.  Stat  1899,  p.  1400)  provides 
that  all  corporations  and  associations  in- 
corporated under  the  laws  of  this  state, 
other  than  banks  organized  under  any  spe- 
cial or  general  laws  of  this  state,  and  the 
corporations  requireu  to  be  assessed  by  the 
local  assessors,  shall,  in  addition  to  other 


tlon,  or  in  no  way  subject  to  the  authority,  of 
a  state,  arc  not  taxed  when  a  foreign  corpora- 
tion doing  business  in  such  state  is  subjected 
to  a  state  tax  upon  its  corporate  franchise  or 
business  measured  by  a  percentage  upon  Its 
whole  capital  stock  at  par  or  at  actual  vaiue, 
according  as  It  has  paid  dividends  equal  to  or 
less  than  a  stated  per  cent.  Horn  Silver  Mln. 
Co.  V.  New  York,  143  U.  S.  305,  36  L.  ed.  164, 
4  Inters.  Cora.  Rep.  57,  12  Sup.  Ct.  Rep.  403. 

In  such  a  case,  it  does  not  matter  where  the 
capital  stock  Is  employed,  nor  whether  it  be- 
longs to  residents  or  nonresidents.  Atty.  Gen. 
V.  Bay  State  Mln.  Co.  99  Mass.  148. 

And,  to  the  same  effect.  Southern  Car  & 
Foundry  Co.  v.  State  (Ala.)   82  So.  235. 

It  Is  otherwise  when  the  tax  is  upon  the 
capital  stock  as  property  of  a  foreign  corpora- 
tion. Then  the  subject  of  the  tax  is  beyond 
the  Jurisdiction  of  the  state  when  the  assets 
represented  by  the  capital  stock  are  outside  of 
its  limits.  Com.  v.  American  Waterworks  & 
Guarantee  Co.  8  Pa.  Dlst.  R.  268. 

The  capital  stock  of  a  domestic  corporation 
has  not  a  legal  situs  outside  of  the  state  that 
chartered  It,  as  the  situs  does  not  depend  upon 
the  nature  or  locality  of  those  things  In  which 
the  capital  of  the  corporation  may  chance  to  be 
Invested.  A  domestic  corporation,  therefore, 
taxable  In  its  home  state  upon  the  actual  value 
of  Its  capital  stock,  is  not  entitled  to  any  de- 
duction of  the  value  of  steamships  belonging 
to  it  and  registered  at  its  home  port,  but  per- 
manently located  and  employed  on  a  distant 
coast.  People  cr  rel.  Pacific  Mall  S.  S.  Co.  v. 
Tax  Comrs.  5  Hun,  200,  Affirmed  in  64  N.  Y. 
541. 

(It  should  be  noted  that  the  vessels  in  ques- 
tion were  registered  within  the  state,  a  fact 
somewhat  limiting  the  proposition  upon  which 
the  decision  rested.) 

When  this  case  reached,  and  was  affirmed  In, 
the  court  of  appeals,  the  tax  was  sustained 
upon  different  grounds.  The  decision  of  that 
court  was  that  a  steamship  company  taxable 
at  its  home  port  upon  its  property  as  shown 
by  its  capital  stock  Is  entitled  to  no  deduction 
on  account  of  Rtcamshlps  undergoing  construc- 
tion for  it  In  another  state  without  any  show- 
ing of  the  actual  value  thereof,  but  upon  a 
mere  showing  of  the  sums  paid  to  the  contract- 
ors engaged  In  building  them,  and  no  showing 
that  these  sums  had  been  actually  used  and  ap- 
plied toward  construction,  even  granting  such 
steamships  to  have  no  situs  for  taxation  at 
the  home  port,  since  the  absence  of  such  part- 
ly made  ships  Is  not  positive  and  unequivocal. 
People  c«  rel.  Pacific  Mall  S.  S.  Co.  v.  New 
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York  City  &  County  Tax  &  A.  Comrs.  S4  N. 
Y.  542. 

Still,  it  was  subsequently  decided  in  the 
same  state  that  a  domestic  corporation  organ- 
ized to  build,  own,  charter,  and  navigate  ves- 
sels on  lakes  and  rivers  in  its  own  state,  but 
also  and  chiefly  in  South  America,  and  of 
whose  authorized  capital  only  one  half  had 
been  paid  in,  and  of  this  amount  there  had 
been  invested  50  per  cent  In  a  steamboat  and 
the  rest  in  expenditure  to  get  it  to  its  per- 
manent location  In  South  America,  was  prop- 
erly taxable  In  the  city  where  it  had  its  prin- 
cipal office  upon  the  value  of  Its  capital  stock,, 
without  deduction  on  account  of  the  per- 
manent absence  of  such  steamboat  beyond  the 
United  States.  People  ex  rel,  Zulla  Steam 
Nav.  Co.  V.  New  York  Tax  &  A,  Comrs.  51  Hon. 
312,  3  N.  Y.  Supp.  885. 

However,  In  the  taxation  of  a  domestic  cor- 
poration on  Its  franchise  based  on  dividends 
on  capital  stock  employed  In  its  home  state, 
real  estate  situated  in  another  state,  and 
United  States  bonds  deposited  in  a  third  state 
and  also  in  the  Dominion  of  Canada,  to  en- 
able such  corporation  to  carry  on  its  business 
in  those  foreign  Jurisdictions,  are  no  part  of  the 
capital  stock  employed  in  the  state  of  its  or- 
igin, and  form  no  part  of  the  basis  of  socb 
tax.  People  ex  reL  American  Surety  Co.  v. 
Campbell,  74  Hun,  101,  26  N.  Y.  Supp.  462. 
Affirmed  In  143  N.  Y.  625,  37  N.  E.  827,  on 
majority  opinion  below. 

This  is  true,  also,  of  freight  cars  belonging 
to  a  domestic  railroad  corporation  and  per- 
manently engaged  without  the  state.  People 
V.  Campbell,  88  Hun,  544,  34  N.  Y.  Supp.  801. 

And  It  Is  also  true  of  stock  held  by  snch 
railroad  company  in  foreign  corporations,  as 
the  capital  stock  represented  thereby  Is  not 
employed  within  the  state.  But  it  is  not  true 
of  bonds  or  other  obligations  of  foreign  cor- 
porations, so  owned,  as  these  have  their  situs 
at  the  domicll  of  the  owner,  and  capital  stock 
invested  In  them  is  employed  at  the  home  of- 
fice.    Ibid. 

A  New  York  corporation  owning  vessels  ply- 
ing between  different  ports  upon  the  Gresr 
liSkes  engaged  wholly  in  Interstate  commerce^ 
and  making  no  trips  between  any  two  ports  in 
the  state  of  New  York,  receiving  or  shippinjr 
at  one  port  therein  about  three  fourths  of 
their  total  cargoes  but  making  less  than  2  per 
cent  of  their  total  mileage  In  that  state,  does- 
not  employ  capital  stock  therein  so  as  to  be 
liable  for  such  a  franchise  tax.  People  ct 
rel.  Lackawanna  Transp.  Co.  v.  Knight,  75 
App.  Div.  164,  77  N.  Y.  Supp.  808. 
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property  required  to  be  listed,  make  out  and 
deliver  to  the  assessor  a  sworn  statement 
of  the  amount  of  their  capital  stock,  setting 
forth  particularly  the  name  and  location  of 
the  company  or  association ;  the  amount  of 
capital  stock  authorized,  and  the  number  of 
shares  into  which  such  capital  stock  is  di- 
vided ;  the  amount  of  capital  stock  paid  up ; 
the  market  value^  or,  if  no  market  value, 
then  the  actual  value,  of  the  shares  of 
stock;  the  total  amount  of  all  indebtedness 
except  the  indebtedness  for  current  expens- 
es, excluding  from  such  expenses  the 
amount  paid  for  the  purchase  or  improve- 
ment of  property,  and  the  assessed  valua- 
tion of  all  its  tangible  property.  Such 
statement  shall  be  made  in  conformity  to 
the  instruction  and  upon  forms  to  be  pre- 
scribed by  the  auditor  of  public  accounts; 
and  in  case  of  a  failure  or  refusal  of  any 


person,  officer,  company,  or  association  to 
make  such  return  or  statement,  it  is  made 
the  duty  of  the  local  assessor  to  make  such 
return  or  statement  from  the  best  informa- 
tion he  can  obtain.  By  §  33  of  the  same 
act  the  assessor  is  required  to  return  such 
statement  to  the  county  clerk,  the  county 
clerk  is  directed  to  forward  such  statement 
to  the  auditor  of  public  accounts,  and  the 
auditor  is  required,  annually,  on  the  meet- 
ing of  the  state  board  of  equalization,  to 
lay  before  said  board  the  statements  re- 
quired to  be  returned  to  him,  and  said 
board  is  required  to  value  and  assess  tihe 
capital  stock  of  such  companies  or  associa- 
tions in  the  manner  provided  by  said  act. 

Eighteen  of  the  corporations  named  in 
said  petition,  including  the  thirteen  whose 
capital  stock  the  state  ooard  of  equalization 
failed  to  assess,  failed  to  make  such  returns 


And  coal  and  supplies  belonging  to  a  domes- 
tic railro&d  company  situated  and  remaining 
without  the  state  constitute  no  part  of  the 
capital  stock  employed  within  the  state  which 
is  the  basis  of  the  New  York  franchise  tax. 
People  etr  rcl.  New  York  Cent.  &  H.  R.  R.  Co. 
V.  Koight,  75  App.  Dlv.  169,  77  N.  Y.  Supp. 
401. 

Real  property  out  of  the  state  belonging  to  a 
railroad  corporation  assessed  for  local  taxes 
upon  its  capital  stock  should  not  be  included. 
People  er  rvl.  Delaware  &  H.  Canal  Co.  v.  Bark- 
er, 23  Misc.  188,  51  N.  Y.  Supp.  1105. 

In  Pennsylvania  a  domestic  railroad  cor- 
poration is  not  liable  for  the  tax  upon  Its  cap- 
\Xk\  stock  in  so  far  as  that  represents  real  es- 
tate that  it  owns  without  the  state ;  or  tugs, 
vessels,  and  barges,  built,  registered,  and  used 
exclusively  without  the  state;  nor  yet  its  in- 
terest In  a  foreign  railroad  located  and  op- 
erated wholly  without  the  state.  Com.  v. 
Delaware.  L.  &  W.  R.  Co.  1  Dauphin  Co.  Rep. 
153,  Ml  Appeal,  145  Pa.  9«,  22  Atl.  157. 

The  tax  imposed  by  the  Pennsylvania  act  of 
June  8,  1891  (P.  L.  229),  upon  the  capital 
stock  of  corporations  being  a  tax  upon  their 
property  and  assets  both  tangible  and  Intangi- 
ble, a  domestic  railroad  corporation  which  has 
Invested  a  part  of  its  capital  stock  in  con- 
structing for  a  foreign  corporation  a  connect- 
ing line  in  aonther  state,  and  which  has 
equipped  and  actually  owns  and  operates  it, 
and  pays  taxes  upon  it  in  such  other  state,  is 
not  taxable  in  Pennsylvania  on  that  part  of 
its  capital  stock  thus  invested.  Com.  v.  Le- 
high Valley  R.  Co.  3  Dauphin  Co.  Rep.  809. 

A  domestic  corporation  taxed  in  tbat  state 
upon  Its  capital  stock  is  not  taxable  upon  such 
part  thereof  as  is  invested  in  manufacturing 
plants  situated  In  other  states.  Com.  v. 
Westlnghouse  Electric  &  Mfg.  Co.  151  Pa.  265, 
24  Atl.  1107,  1111. 

But  tangible  property,  such  as  a  stock  of 
coal  shipped  by  a  domestic  corporation  into 
other  states  and  simply  held  there  for  a  mar- 
ket, does  not  entitle  the  corporate  owner  to 
any  reduction  in  the  assessment  in  that  state 
upon  its  capital  stock.  Com.  v.  Pennsylvania 
Coal  Co.  197  Pa.  551.  47  Atl.  740. 

In  the  Indiana  railroad  tax  cases,  an  able 
and  elaborate  attack  was  made  upon  the  con- 
stitutionality of  the  statute  of  that  state  con- 
cerning taxation,  enacted  March  6,  1891  (Laws 
1801,  pp.  199-291).  which,  expressly  repeal- 
ing all  laws  and  parts  of  laws  within  the  pur- 
view thereof,  provided  in  itself  a  complete  and 
comprehensive  scheme  of  taxation.  By  that 
act  all  property  of  individuals  and  ordinary 
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corporations  was  to  be  valued  and  assessed  by 
4local  officers,  and  railroad  property  by  a  state 
board  of  tax  commissioners.  Among  the  mat- 
ters to  bo  submitted  to  the  state  board  as  a 
basis  for  it  to  assess  "railroad  track  and  roll- 
ing stock**  was  a  statement  from  each  com- 
pany, showing,  inter  alia,  (a)  the  authorised 
capital  stock  and  the  number  of  shares  into 
which  it  was  divided ;  (b)  the  amount  of  capi- 
tal stock  paid  up;  (c)  the  market  value,  or,  if 
none,  the  actual  value  of  the  shares;  (d)  the 
total  debt  except  for  current  expenses ;  and 
(e)  the  total  listed  valuation  of  all  tangible 
property  in  Indiana.  The  taxes  imposed  by 
virtue  of  this  act,  and  contested  in  these  cases, 
were  assessed  upon  the  unit  principle  In  mile- 
age proportion  of  the  length  of  the  lines  in 
the  state  to  their  total  extension.  An  objec- 
tion was  made  tbat  this  method  involved  the 
taxation  of  property  outside  of  the  state  of 
Indiana  by  Importing  the  value  of  lines  be- 
yond its  borders,  and  thereby  enhancing  the 
value  of  the  lines  within  the  state,  instead  of 
treating  the  property  In  Indiana  as  if  It  stood 
alone.  The  court  held  this  objection  un- 
founded, and  declared  that  the  adopted  method 
did  not  reach  anything  beyond  the  Jurisdiction 
of  the  state.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
y.  Backus,  154  U.  S.  421,  38  L.  ed.  1031,  14 
Sup.  Ct.  Rep.  1114,  Affirming  133  Ind.  625,  8:J 
N.  E.  432 ;  Indianapolis  &  V.  R.  Co.  v.  Backus. 
154  U.  S.  438,  38  L.  ed.  1040,  14  Sup.  Ct.  Rep. 
1114,  Affirming  133  Ind.  609,  33  N.  E.  443; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Backus,  154 
U.  S.  439,  38  L.  ed.  1041,  4  Inters.  Com.  Rep. 
077,  14  Sup.  Ct.  Rep.  1122.  Affirming  133  Ind. 
ril3,  18  L.  R.  A.  729,  33  N.  E.  421. 

In  Utah,  under  the  Constitution  (art.  1.3,  { 
3)  and  laws  (Rev.  Stat,  ii  2506  et  seq.),  no  de 
ductlon  in  the  assessment  of  capital  stock  is 
allowed  on  account  of  real  estate  gut  of  the 
state  owned  by  the  corporations  subject  there- 
to. Commercial  Nat.  Bank  v.  Chambers,  21 
Utah,  324,  56  L.  R.  A.  346,  61  Pac.  560,  Af- 
firmed in  182  U.  S.  556,  45  L.  ed.  1227,  21 
Sup.  Ct.  Rep.  863. 

d.  Property  situated,  capital  employed,  or 
business  done,  toithin  the  taxing  furisdic- 
tion. 

1.  In  general. 

It  is  axiomatic  that,  so  far  as  tangible  prop- 
erty is  concerned,  it  is  when  found  within  i* 
state  subject  to  taxation  by  the  government 
thereof,  unless  some  restriction  upon  that  gov- 
ernment's power  to  tax  operates  to  relieve  it 
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for  the  year  1900,  as  is  directed  by  said 
statute,  whereupon  the  statements  as  to 
them  were  made  by  the  board  of  assessors, 
as  required  by  law,  and  returned  to  the 
county  clerk  of  Cook  county,  by  him  for- 
warded to  the  auditor  of  public  accounts, 
and  by  him  laid  before  the  state  board  of 
equalization  at  its  annual  meeting,  and  were 
in  its  possession  long  prior  to  the  time  of 
filing  the  petition  herein.  On  the  17th  day 
of  October,  at  a  meeting  of  the  state  board 
of  equalization,  there  was  read  in  open 
session  a  communication  which  it  and  each 
member  thereof  had  before  that  time  re- 
ceived, relating  to  the  capital  stock  valua- 
tions of  the  corporations  named  in  said  pe- 
tition, including  the  thirteen  companies 
whose  capital  stwk  it  failed  to  assess,  which 
was  as  follows: 

Oct.  8,  1900. 
To   the    Honorable   Members   of   the   State 
Board  of  Equalization  of  the  State  of  Il- 
linois. 
Gentlemen: — 

The  undersigned,  the  tax  investigating 
committee  of  the  Chicago  Teachers'  Federa- 
tion, herewith  present  to  you  a  memoran- 
dum of  information  compiled  by  said  com- 


imittee.    We  believe  the  information  to  be 
j  correct,   and   are   ready   to  produce   before 
;  your  honorable  body,  or  its  proper  commit- 
tee, evidence  to  support  the  statements  made. 
;  The  twenty-three  companies  named  paid  no 
I  capital  stock  tax  for  last  year.     We  trust 
'  they   may  this   year   be   compelled  to   pay 
I  what    is    just.      Their    capital    stock     and 
i  bonds  are  valued  at  $268,108,-3 12.     The  tan- 
gible property  of  fourteen  of  these  compa- 
nies  has   an   assessed   value  of   $5,676,032. 
The    assessed    valuation    of    the    tangible 
property  of  the  remaining  nine  companies 
is  estimated  at  $770,717.     Estimated  value 
of    total    tangible    property    is    .$6,455,749. 
The  full  value  is   nve  times  that  sum,  or 
{^32,278,745,  leavinjj  the  valuation  of  intan- 
gible property  subject  to  capital  stock  tax, 
$235,829,567.     We  respectfully  request  that 
your    board    value   and    assess    the   capital 
stock  of  such  companies  in  the  manner  pro- 
vided by  law.  Respectfully, 

ro„„ii  Catharine  Goggin, 

L^^*-"  Margaret  A.  Haley, 

Tax  Investigating    Com.  Chicago    Teachers' 
Federation. 


The  evidence  shows  that  said   Catharine 
Goggin  and  Margaret  A.  Haley,  as  the  rcp- 


therofrom.  It  Is  IndlBpiitablc.  too,  that  a  cor- 
poration coming  into  a  state  as  an  alien  to  do 
business  therein  may  be  Bubjocted  thereby  to 
the  common  burden  of  taxation.  When,  there- 
fore, a  state  taxes  the  capital  stock  of  corpora- 
tions, domestic  and  foreljfn,  on  account  of  their 
property,  or  the  capital  they  employ,  or  the 
business  they  carry  on  within  Its  borders,  the 
questions  are,  merely,  Is  the  subject  of  the  tax 
within  the  terms  of  the  law  imposing  it  ?  and. 
If  so,  is  it  exempt,  for  reasons  aliunde,  from 
liability  thereunder? 

A  fctatute  providing  that  every  corporation. 
Joint-stock  ci^mpany  or  asKociation,  domestic  or 
foreign  (with  certain  stated  exceptions),  shall 
be  subject  to  and  pay  annually  a  state  tax 
upon  its  corporate  francliise  or  business,  to  be 
computed  uctordlng  to  a  method  therein  set  out 
according  to  dividends  when  these  amount  to  a 
5;tated  percentage,  and,  when  they  do  not,  ac- 
cording to  the  value  of  the  capital  stock  ap- 
praised as  theivin  provided, — so  far  as  it  Im- 
poses a  tax  upon  corporate  franchises  op- 
erates only  upon  domestic  corporations,  and 
as  to  foreign  corporations  the  tax  is  solely 
upon  business  done  by  them  within  the  state. 
People   V.   Kqul table  Trust   Co.   06   N.   Y.   387. 

When  a  railroad  is  partly  within  and  part- 
ly without  the  state  of  Pennsylvania,  that  pro- 
portion of  the  capital  stock  of  the  railroad  cor- 
poration Js  taxable  in  that  state  which  the 
mileage  therein  bears  to  tlie  total  mileage. 
Com.  v.  Fall  Brook  R.  Co.  188  Pa.  199,  41  Atl. 
606;  Com.  v.  Beech  Creek  R.  Co.  188  Pa.  203, 
41  Atl.  605  :  Com.  v.  Delaware,  L.  &  W.  R.  Co. 
1  Dauphin  Co.  Rep.  153. 

The  Arkansas  supreme  court  in  a  recent 
case,  in  sustaining  a  tax  imposed,  upon  an  in- 
terstate express  company  under  an  act  to  as- 
sess and  collect  taxes  from  certain  corpora- 
tions, approved  April  8,  1893,  said  that  it 
might  be  conceded,  without  argument,  that  if 
such  act  arbitrarily  compelled  the  board  of 
railroad  commissioners  to  assess  the  property 
of  that  company  by  taking  the  same  proiK)rtion 
of  the  value  of  Its  total  capital  stock  as  the 
railroad  mileage  over  which  it  did  business  In 
that  state  bore  to  the  total  miles  of  railroad 
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over  which  it  carried  on  its  business,  the  re- 
sult would,  under  the  facts  alleged,  a  part  of 
the  business  I)eing  carried  on  over  waterways 
outside  of  the  state,  be  an  unequal  and  unjust 
valuation,  and  a  taxing  of  property  not  situ- 
ated In  the  state,  and  that,  plainly,  the  legts- 
latui*e  was  powerless  to  do.  Wells,  F.  &  Co.*s 
Fxpress  v.  Crawford  County,  63  Ark.  576,  37 
L.  R.  A.  r.71,  40  S.  W.  710. 

2.  Dom€8tio  corporations. 

There  are  a  few  cases  that  require  notice 
where  the  taxation  of  capital  stock  of  domestic 
corporations  is  aflfected  by  lis  relation  to  prop- 
erty owned  or  capital  employed  by  them  with- 
in the  taxing  state. 

Under  the  Massachusetts  system  for  the 
state  taxation  of  corporations  according  to 
the  excess  of  the  market  value  of  their  capital 
stock  over  and  above  their  real  estate  and  ma- 
chinery locally  taxed,  in  the  nature  of  a  duty 
or  an  excise  upon  their  franchises,  the  mains 
and  pli)es  of  a  gas  company,  used  to  conduct  il- 
luminating gas  through  the  streets  from  gen- 
orators  tD  consumers,  and  the  metres  at  deliv- 
ery points,  are  to  be  classified  as  machinery. 
Com.  V.  Lowell  Gaslight  Co.  12  Allen,  75. 

And  it  is  no  answer  to  the  application  of  a 
corporation  for  a  reduction  of  its  assessment 
on  real  estate  and  machinery  that  the  as- 
sessed value  thereof  as  it  stands  was  deducted 
in  assessing  itt*  franchise  tax  from  the  fair 
cRsh  value  of  the  shares.  The  two  taxes  are 
not  complementary,  intended  to  divide  the  cor- 
porate property  l>etwe€n  them.  Tremont  ft  S. 
Mills  v.  Lowell,  178  Mass.  409,  59  X.  K.  1007. 

The  New  Jersey  act  of  1884  (Gen.  Stat.  p. 
3335),  imposing  state  license  and  franchise 
taxes  upon,  and  providing  for  the  collection 
thereof  from,  certain  corporations,  from  which 
domestic  manufacturing  and  mining  com- 
panies carrying  on  business  in  the  state  were 
exempted,  did  not  give  Immunity  from  the  tax 
to  a  domestic  manufacturing  corporation  that 
merely  made  sales,  held  its  business  meetings, 
maintained  a  business  ofRce,  purchased  materi- 
als,   and    transported    goods    in    New    Jersey. 
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resentativcs  of  the  Chicago  Teachers*  Fed- 
eration, had  frequently  pointed  out  to  the 
board  and  the  members  thereof,  and  espe- 
cially the  committee  on  assessment  of  cap- 
ital stock  of  corporations,  that  the  assess- 
ments as  made  for  previous  years  by  the 
state  board  of  equalization  permitted  said 
corporations  to  escape  taxation  on  their 
capital  istock,  including  franchises,  and 
ui^ed  upon  the  board  and  its  members  that 
the  same  be  assessed  for  the  year  1900.  It 
further  appears  from  the  statements  pre- 
pared by  the  board  of  assessors,  and  which 
had  been  laid  before  the  board  by  the  audit- 
or, and  from  evidence  collected  by  the  relat- 
ors and  offered  to  be  submitted  to  the  state 
board  of  equalization  by  said  relators,  and 
which  is  uncontradicted,  that  the  value  of 
the  capital  stock  and  franchises,  including 
the  bonded  indebtedness,  exclusive  of  the 
assessed  tangible  property  of  the  thirteen 
corporations  which  the  board  totally  failed 
to  assess  for  the  year  1900,  amounted  to  ap- 
proximately $85,000,000,  and  that  said 
omitted  companies  earned  during  the  year 
prior  to  April  1,  1900,  a  guaranteed  divi- 
dend of  from  0  per  cent  to  35  per  cent  per 
annum  upon  their  stock,  mainly  in  the  form 
of  rents  received  from  leases  of  their  rights 


and  privileges  to  use  the  streets  of  the  city 
of  Chicago,  to  other  corporations.  The  only 
reason  assigned  by  the  respondents  as  an 
excuse  for  omitting  said  thirteen  corpora- 
tions from  the  list  of  corporations  assessed 
by  them  is  to  be  found  in  the  statement  of 
their  counsel  that  the  property  of  eight  of 
said  corporations  had  been  assessed  to  the 
Chicago  Consolidated  Traction  Company, 
and  that  in  making  the  assessments  of  the 
proi)erty  subject  to  taxation  of  said  con- 
solidated company  they  had  included  the 
property  of  said  eight  corporations,  and 
that  the  property  of  five  of  said  corpora- 
tions had  been  assessed  to  the  Chicago  Un- 
ion Traction  Company,  and  that  in  making 
the  assessment  of  the  property  subject  to 
taxation  of  said  Chicago  Union  Traction 
Company  they  had  included  the  property  of 
said  five  corporations.  No  evidence  was  in- 
troduceil  to  support  the  claim  of  counsel, 
and  .^uch  claim  is  disproved  by  the  record. 
The  nf't  assessment  of  capital  stock  and 
franchises  of  the  Chicago  Consolidated 
Traction  Company,  over  and  above  its  tan- 
gible property,  as  assessed  by  the  local  as- 
sessors, was  fixed  by  the  state  board  at 
$100,000,  while  that  of  the  Chicago  Union 
Traction   Company   was   fixed   at  $600,000, 


Something  more  than  the  opening  of  an  office 
in  the  stat#?  by  corporate  agents,  and  transact- 
ing the  ordinary  official  business  of  the  com- 
pany there,  registering  the  same  and  keeping 
accounts,  and  having  other  agents  malcing 
sales.of  th<*  corporate  merchandise  In  the  state. 
Is  required  wh«>n  all  the  real  and  tangible  cap- 
ital or  pro|x»rty  of  every  description  belonging 
to  the  company  is  in  distant  states  out  of  the 
reach  of  New  Jersey  tax  collectors.  The  car- 
rying on  husiue.ss  in  the  state  that  is  requisite 
to  secure  the  oxeniption  Is  nothing  short  of 
carrying  on  llie  principal  business  of  the  cor- 
poration. American  Glucose  Co.  v.  State.  43 
N.  J.  Kq.  280,  5  Atl.  803,  Followed  In  Standard 
Underground  Table  Co.  v.  Atty.  Gen.  40  N.  J. 
Eq.  270,  19  Atl.  733;  also  in  State  v.  Under- 
ground Cable  Co.  (N.  J.  Kq.)   18  Atl.  581. 

In  New  York  there  has  been  much  litigation 
in  respect  of  what  constitutes  doing  business 
or  emp'oyiug  capital  in  that  state  within  the 
meaning  of  the  statutes  imposing  taxes  upon 
corporations  on  account  of  their  franchises  or 
business.  Although  foreign  corporations  have 
been  chiefly  concerned,  domestic  pnes,  also, 
have  been  to  some  extent  Involved  therein. 
The  leglsliNon  of  the  past  twenty  years  in 
that  state  imposing  such  taxes  upon  capital 
stock  has  grounded  them  upon  business  done 
and  capital  t-m ployed  within  the  state ;  so  the 
courts  fr**quently  have  been  called  upon  to 
sny  whether  and  to  what  extent  a  taxed  cor- 
poration U*\\  within  the  terms  of  the  taxing 
statute. 

The  .supif  me  court  held  of  a  tax  Imposed  by 
such  8tatut«s  upon  a  domestic  corporation 
whose  whol«^  cppital,  substantially,  had  been 
invested  in  patents  and  patent  rights,  which  It 
transferred  to  various  subordinate  local  cor- 
porations, both  domestic  and  foreign,  or  li- 
censed these  to  use,  taking  In  return  certifi- 
cates of  stock  iu  the  transferee  or  licensee 
companies,  but  did  no  other  business,  neither 
employing  its  patents  nor  furnishing  light 
itself,  that  its  whole  capital  stock  was  em- 
pioyed  in  the  state,  and  therefore  that  the 
tax  Was  valid.  People  tx  rtl.  Kdlson  Electric 
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Light  Co.   V.   Wemple,   03   Ilun,   444,   18  N.   Y. 
Supp.  511. 

But  this  decision  was  reversed  In  the  court 
of  appeals,  where  the  ruling  was  that,  at  least 
so  far  as  the  relator's  capital  was  invested  in 
the  stock  of  foreign  local  corporations  operat- 
ing out  of  the  state,  it  was  not  employed  in  the 
state  of  New  York.  148  N.  Y.  090.  43  N.  E. 
176. 

The  reversal  went  upon  the  authority  of  Peo. 
pie  ex  rcl,  i<:diHon  I'^ledric  Light  Co.  v.  Camp- 
bell, 138  N.  Y.  543,  20  L.  R.  A.  433,  34  N.  E. 
370,  the  principle  of  which  decision  was  de- 
clared to  be  that  when  the  relator,  in  compen- 
sation for  its  grants  of  patent  rights  to  local 
corporations,  received  stock  of  such  corpora- 
tions, it  was  an  employment  of  its  capital  Iu 
the  purchase  thereof :  and  when  such  local 
corporations  were  situated  outside  of  the  state, 
then,  to  the  extent  that  the  relator  held  their 
certificates  of  stock,  Its  property  was  outside 
of  tk«  state,  and  its  capital  could  not  be  said 
to  l)e  employed  witliin  It. 

Under  such  statutes,  a  domestic  corpora- 
tion that,  in  spite  of  having  designated  in  Its 
certificate  of  incorporation  a  place  within  the 
state  for  Its  principal  place  of  business  and 
where  its  operations  were  to  be  carried  on, 
actually  removes  its  ofllce  to  another  state, 
and  does  not  afterwards.  In  the  state  of  its 
origin,  make  any  sales,  manufacture  anything, 
occupy  any  premises,  pay  any  rent,  employ  any 
men,  or  do  any  business  at  nil,  is  not  taxable, 
because  it  employs  no  capital  in  the  state.  Peo 
pie  ex  rcl.  Davis-Colby  Ore  Koaster  Co.  v. 
C.nmpbell,  GO  Ilun,  140.  21  N.  Y.  Supp.  7. 

Under  these  statutes.  It  is  not  material  that 
a  part  of  the  capital  stock  employed  wltliin  the 
f«tate  Is  real  estate  locally  taxed.  People  ex 
rcl.  Postal  Teleg.  Cable  Co.  v.  Campbell,  70 
Hun.  ri07,  24  N.  Y.  Supp.  208. 

But  when  such  real  estate  consists  of  idle 
swamp  lands  not  used  in  any  way  by  the  cor- 
poration that  owns  them,  the  capital  invested 
In  them  Is  not  employed,  and  so  is  not  a  bnsl.s 
for  such  tax.  I'eople  ex  rel.  Niagara  lllver  Hy- 
draulic Co.  V.  Roberts,  30  App.  Div.  180,  51  N. 
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which,  according  to  the  contention  of  coun- 
sel for  respondents,  would  make  the  net 
total  assessable  cash  value  of  the  capital 
stock  and  franchises  of  said  thirteen  omit- 
ted companies  and  said  Chicago  Consolidat- 
ed Traction  Company  and  Chicago  Union 
Traction  Company  aggregate  the  sum  of 
$700,000,  while  the  uncontradicted  evidence 
establishes  beyond  doubt  that  the  cash  val- 
ue of  the  capital  stock  of  the  Chicago  Con- 
solidated Traction  Company  and  the  Chi- 
cs^go  Union  Traction  Company,  together 
with  their  bonded  indebtedness,  after  de- 
ducting therefrom  the  assessed  value  of 
their  tangible  property,  alone  exceeds  that 
amount  by  a  large  sum.  It  therefore  clear- 
ly appears  that  the  capital  stock  and  fran- 
chises of  said  thirteen  omitted  companies, 
as  a  matter  of  fact,  were  not  valued  and 
assessed  by  said  state  board  of  equalization 


to  said  several  corporations,  nor  were  the 
same  included  in  the  assessment  of  said 
traction  companies,  but  that  the  same  were 
wholly  omitted  from  the  assessment  of  1900. 
We  have  repeatedly  held  that  an  assess- 
ment may  be  impeached  on  the  ground  that 
property  has  been  fraudulently  assessed  at 
too  high  a  rate.  In  Padfio  Hotel  Co.  v. 
Lieh,  83  111.  602,  we  sa^  (p.  609) :  "Where 
.  .  .  the  valuation  is  so  grossly  out  of 
the  way  as  to  show  that  the  assessor  could 
not  have  been  honest  in  his  valuation — 
must  reasonably  have  known  that  it  was  ex- 
cessive— it  is  accepted  as  evidence  of  a 
fraud  upon  his  part  against  the  taxpayer, 
and  the  court  will  interpose."  And  in  Chi- 
cago, B.  d  Q.  R.  Co.  V.  Cole,  75  111.  591  (on 
p.  594)  :  '* Valuations  must  be  the  result 
of  honest  judgment,  and  not  of  mere  wilL" 
The   converse   of   the   proposition   must   be 


T,  Supp.  771,  Amrmod  in  157  N.  Y.  076,  51  N.  | 
E.  1093.  I 

And  a  corporation  whose  entire  capital  was 
invested  in   real  estate  which  was  condemned  j 
and  taken  by  right  of  eminent  domain  for  pub- 
lic  mnnlcipal   purposes,   and   which,    upon   the 


taking  thereof,  ceased  to  exercise  its  corporate 
franchises  or  to  do  more  than  perfunctorily 
maintain  its  corporate  existence  while  awaiting 
payment  of  the  award,  on  the  receipt  of  which 
It  discharged  its  debts,  made  distribution  to 
Its  stockholders,  and  then  proceeded  to  reduce 
its  stock  and  dissolve,  does  not,  l)etween  the 
taking  of  its  lands  and  the  receipt  of  the 
award,  although  a  full  year  elapses,  either  do 
business  or  employ  capital  so  as  to  be  subject 
to  the  state  tax  imposed  by  such  statutes.  Peo- 
ple er  rel.  Jerome  Park  Villa  Site  &  Improv. 
Co.  V.  Roberts,  41  App.  Div.  21,  58  N.  Y.  Supp. 
254. 

But,  to  render  a  domestic  corporation  liable 
to  these  taxes.  It  is  not  necessary  that  It  do 
business  within  the  state.  The  qualifying 
words  *'and  doing  business  In  this  state,"  found 
in  the  statutes  (Laws  1880,  chap.  542 ;  Laws 
1881,  chap.  361;  Laws  1882,  chap.  151;  Laws 
1885,  chaps.  359  and  501)  with  respect  of  cor- 
porations subject  to  the  tax,  refer  to  foreign 
corporations  only.  Hence,  a  domestic  corpora- 
tion, carrying  on  all  its  business  without  the 
state,  but  still  keeping  its  office  and  bank  ac- 
count within  the  state,  is  liable  to  such  tax  to 
the  extent  that  its  capital  Is  employed  within 
rhe  state.  People  e«  rel.  American  Contract- 
ing &  Dredging  Co.  v.  Wemple,  129  N.  Y.  558, 
29  N.  E.  812,  Affirming  60  Ilun,  225,  14  N.  Y. 
Snpp.  859. 

And  when,  as  is  the  case  when  less  than  6 
per  cent  of  dividends  have  been  made  or  de- 
clared, the  appraised  value  of  the  capital  stock 
employed  within  the  state  is  the  basis  of  the 
tax  upon  a  domestic  corporation,  the  meaning 
is  the  average  amount  of  capital  stock  thus 
employed  during  the  preceding  year,  and  not 
the  highest  amount  that  may  have  been  em- 
ployed at  any  one  time.  People  ew  rel.  Brook- 
lyn Rapid  Transit  Co.  v.  Morgan,  57  App.  DIv. 
335.  68  N.  Y.  Supp.  21. 

The  meaning  of  ''capital  stock  employed 
within  the  state,"  as  used  in  the  New  York 
fitatntes,  Is  actively  employed  In  the  corporate 
business;  therefore,  a  piece  of  real  estate  not 
fiK>  used,  but  rented  out  for  other  purposes,  and 
a  block  of  nontaxable  municipal  bonds  held  as 
an  Investment,  belonging  to  a  domestic  cor- 
poration, are  not  to  be  included.  People  ex 
rel.  Union  Perry  Co.  v.  Roberts,  66  App.  DIv. 
157,  72  N.  Y.  Supp.  950. 
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It  Is  not  a  valid  objection  to  the  taxation  of 
rolling  stock,  capital  stock,  and  franchise  of  a 
domestic  railroad  corporation  that  it  Is  per- 
sonal property  having  a  situs  only  at  the  prin- 
cipal office  of  the  company,  and  can  be  taxed  no- 
where else,  upon  an  assessment  and  valuation 
by  a  state  board  apportioned  to  and  taxed  by 
the  local  authorities  of  the  several  counties 
and  towns  Into  or  through  which  the  line  ex- 
tends in  the  proportion  that  the  length  of  the 
road  in  each  bears  to  the  total  length,  as  the 
state  has  the  right  and  power  to  fix  the  situa 
for  taxation  of  personal  property  within  Its 
Jurisdiction  at  any  place  where  any  part  of  It 
may  be.  State  Railroad  Tax  Cases,  92  U.  8. 
575,  »uh  nom.  Taylor  v.  Secor,  23  L.  ed.  663. 

3.  Foreiffn  corporations. 

The  general  rule  respecting  foreign  corpora- 
tions is  that  to  be  the  subject  of  taxation  they 
must  employ  capital,  have  property  situated,  or 
do  business.  In  the  taxing  state.* 

A  foreign  cori>oration  purchasing  oil  within 
a  state  for  the  purpose  of  shipping  it  to  re- 
fineries out  of  it  is  thereby  subject  to  a  tax 
imposed  upon  all  foreign  corporations  doing 
business  within  the  state.  Com.  v.  Standard 
Oil  Co.  101  Pa.  119. 

A  foreign  corporation  without  an  office, 
agent,  or  place  of  business,  or  any  capital  In- 
vested, in  Pennsylvania,  owning  patents,  and 
engaged  in  its  home  state  In  making  and  leas- 
ing telephones  to  local  corporations  and  licens- 
ing them  to  use  the  same,  when  all  Its  con- 
tracts are  made,  and  ail  rentals  and  royalties 
are  payable,  at  its  home  office,  is  not  doing 
business  or  employing  capital  so  as  to  be  taxa- 
ble in  Pennsylvania.  Com.  v.  American  Bell 
Teleph.  Co.  129  Pa.  217,  18  Atl.  122,  1  Dauph- 
in Co.  Rep.  168. 

When  the  statutes  charge  annual  license 
fees  upon  foreign  corporations  that  maintain 
offices  without  investing  capital  or  carrying 
on  business  in  the  state,  and  impose.  Instead, 
upon  other  foreign  corporations  taxes  npon 
their  capital  stock  employed  within  the  states 
a  foreign  corporation  does  not  take  Itself  oat 
of  the  license  class  and  put  Itself  in  the  other 
class  merely  by  buying  a  piece  of  real  estate 
neither  used  nor  needed  in  its  corporate  busi- 
ness, as  that  transaction  is  no  investment  of 
capital  stock  within  the  meaning  of  the  stat- 
utes. Com.  V.  Conglomerate  Min.  Co.  1 
Dauphin  Co.  Rep.  85. 

A  foreign  corporation  owning  no  property 
save  a  United  States  patent  covering  a  process 
for  de^sulphurizing  ores,  that  actually  does  no 
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4nie,  ajid  an  assessment  may  be  impeached 
where  the  assessment  hajs  been  fraudulently 
made  at  too  low  a  rate.  Of  the  seven  cor- 
porations which  were  assessed  at  some 
amount,  the  People's  Gaslight  &  Cclke  Com- 
pany was  one.  That  comjjany  filed  with  the 
jLuditor  a  statement,  which  was  sworn  to 
by  its  secretary,  on  the  17th  day  of  Novem- 
ber, 1900,  and  after  the  commencement  of 
this  suit.  This  statement  was  laid  before 
the  state  board  of  equalization  by  the  au- 
ditor at  the  time  the  property  of  said  corpo- 
ration waft  ajssessed.  The  statement  showed 
the  amount  of  capital  stock  paid  up  to  be 
$28,668,800,  the  amount  of  indebtedness  to 
be  $34,000,000,  and  the  total  value  of  the 
tangible  property  to  be  $15,526,785.  The 
aggr^ate  amount  of  the  value  of  the  cap- 
ital stock  and  the  indebtedness,  less  the 
tangible  property,  amounted  to  $47,142,015, 


one  fifth  of  which  would  be  $9,428,403,  and 
was  the  amount,  under  the  law,  which 
should  have  been  certified  to  the  county 
clerk  of  Cook  county,  on  which  said  clen: 
should  have  extended  the  taxes  of  said  cor- 
lK>ration  on  the  basis  that  its  stock  was 
worth  par.  The  evidence  showed,  however, 
the  same  to  be  worth  $106.50  per  share, 
which  fact  should  have  materially  increased 
its  assessment.  The  amount,  however,  as- 
sessed against  said  company  by  the  state 
board  of  equalization  was  $450,000,  or  $8,- 
978,403  less  than  the  company's  own  state- 
ment, subscribed  and  sworn  to  by  its  own 
secretary,  showed  to  be  the  amount  for 
which  it  should  have  been  assessed.  The 
assessment  of  this  corporation  is  a  fair  il- 
lustration of  the  assessments  made  by  the 
state  board  of  equalization  against  the 
other  six  companies  which  it  assessed.     It 


baslness  although  authorized  to  exploit  its 
process,  except  to  grant  licenses  to  others.  Is 
not  taxable  In  Pennsylvania,  because  It  neither 
iloes  business,  nor  has  a  situs  for  taxation,  in 
that  state.  Com.  v.  Davis-Colby  Ore  Roaster 
Co.  1  Dauphin  Co.  Rep.  118. 

Although  the  tax  law  lays  a  tax  on  all  the 
rapital  stock  of  corporations,  both  domestic 
nnd  foreign,  to  which  It  applies,  only  a  ratable 
proportion  of  the  capital  stock  of  a  foreign  cor- 
poration that  carries  on  business  and  owns 
property  in  several  states  la  taxable  in  Penn- 
■sylvanla.  Com.  v.  Western  U.  Teleg.  Co.  2 
Dauphin  Co.  Rep.  30. 

A  state  tax  imposed  upon  a  foreign  car  cor- 
poration, where  the  basis  of  assessment  is  such 
proportion  of  its  capital  stock  as  the  number 
of  miles  of  railroad  in  the  state  over  which  its 
cars  are  run  bears  to  the  whole  number  of 
miles  in  all  the  states  over  which  they  run, 
which  Is  imposed  equally  upon  all  corporations, 
<lomestic  and  foreign,  doing  business  In  the 
taxing  state,  is  not  a  license  or  a  privilege  tax, 
nor  a  tax  on  business  or  an  occupation,  nor 
aught  but  a  tax  on  the  capital  on  account  of 
corporate  property  within  the  state,  and  there- 
fore In  substance  and  effect  a  tax  upon  the 
property  itself.  Pullman's  Palace  Car  Co.  v. 
Pennsylvania,  141  U.  S^.  18,  35  L.  ed.  613,  8 
Infers.  Com.  Rep.  595,  11  Sup.  Ct.  Rep.  876. 

The  cases  in  New  York  fall  naturally  into 
two  groups,  those  concerned  with  state  taxes, 
and  those  relating  to  local  taxes.  These  cases 
differ  in  some  important  particulars,  although 
thone  In  each  group  have  much  in  common 
with  those  in  the  other. 

Respecting  the  state  taxation  of  foreign  cor- 
porations, it  is  the  rule  laid  down  oy  the 
court  of  appeals,  that  a  foreign  corporation 
cannot  be  taxed  in  New  York  in  reference  to 
Its  property  situated  out  of  the  limits  of  that 
state  or  its  business  not  done  within  those 
llmlta,  nor  on  account  of  its  corporate  fran- 
chlM,  as  that  was  not  given  by  New  York,  and 
Is  dependent  upon  the  laws  of  the  state  that 
created  it,  and  has  no  existence  separate  there- 
from. People  V.  Equitable  Trust  Co.  96  N.  Y. 
387. 

In  laying  a  tax,  however,  upon  the  business 
•done  within  the  state  by  a  foreign  corporation, 
the  New  York  legislature  is  constitutionally 
competent  to  make  it  specific,  and  is  not  bound 
to  base  it  upon  an  apportionment  or  appraisal ; 
and,  although  such  an  imposition  is  arbitrary, 
It  la  not  harmful  when  measured  by  the  ability 
of  the  subject  to  pay.     Ibid, 

A  claim  that  only  the  amount  of  the  capital 
employed  In  the  state  by  a  foreign  corporation 
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should  be  taken  as  the  basis,  and  not  its  entire 
capital,     in     computing     the     taxes     assessed 
against  It,  under  the  terms  of  a  statute  pro- 
viding that  every  corporation,  domestic  or  for- 
eign, doing  business  in   the  state,   with  speci- 
fied exceptions,  shall  be  subject  to  and  pay  an- 
nually a  state  tax  upon  Its  corporate  franchise 
or  business,   to  be  computed  at  a  stated  rate 
for  each  1  per  cent  of  dividends  made  or  de- 
clared during  the  year  when  these  have  been  6 
'  per  cent  or  over,  and  at  another  rate  upon  each 
'  dollar  of  value  of  the  capital  stock  when  no, 
I  or  less,  dividends  have  been  made  or  declared. 
Is   unwarranted.     People  v.   Horn   Silver  Min. 
'  Co.  105  N.  Y.  76,  11  N.  E.  155,  Affirmed  in  143 
U.  S.  305,  36  L.  ed.  164,  4  Inters.  Com.  Rep. 
57,  12  Sup.  Ct.  Rep.  403. 

It  is  not  a  condition  precedent  to  taxing  a 
I  foreign  corporation  in   New  York  that  all   Its 
I  business  be  done  In  that  state ;   it  Is  enough 
I  that  it  does  business  there  at  all.     Horn  Sil- 
ver Min.  Co.  V.  New  York,  143  U.   S.  305,  36 
L.  ed.  164,  4  Inters.  Com.  Rep.  57,  12  Sup.  Ct. 
Rep.  403,  AflSrming  last  above  case. 

Within  that  statute,  a  foreign  mining  cor- 
poration is  doing  business  in  New  York,  so  as 
to  be  taxable,  when  its  executive  officers  have 
offices,  its  directors  annually  meet,  its  divi- 
dends are  declared  and  paid,  and  all  Its  bullion 
products  are  sent,  sold,  and  paid  for,  and  the 
receipts  deposited  in  banks,  loaned  and  partly 
used  for  corporate  purposes  continuously  dur- 
ing the  entire  year  in  that  state.  People  v. 
Horn  Silver  Min.  Co.  105  N.  Y.  76,  11  N.  B. 
155,  Affirming  38  Hun,  276,  and  Affirmed  In 
143  IT.  S.  305,  36  L.  ed.  164,  4  Inters.  Com. 
Rep.  57,  12  Sup.  Ct.  Rep.  403. 

It  should  be  remarked  that  subsequently  the 
statute  therein  passed  upon  was  amended,  and 
the  state  comptroller  empowered  in  certain 
contingencies  to  determine  and  fix  the  amount 
of  capital  stock  that  should  be  the  basis  of 
taxation  when  the  capital  was  partly  em- 
ployed without  the  state.  A  still  later  stat- 
ute (Laws  1885,  chap.  501)  declared  in  terms 
that  the  basis  for  computing  this  tax  should  be 
the  amount  of  capital  stock  employed  within 
the  state. 

But  a  foreign  corporation  chartered  to  man- 
ufacture, own,  sell,  use,  and  license  others  to 
use  electric  speaking  telephones  and  other  ap- 
paratus and  appliances  pertaining  to  the  trans- 
mission of  intelligence  by  electricity,  whose  en- 
tire business  practically  consists  In  making  tn- 
acruments,  etc.,  under  its  patents  In  its  home 
state  and  leasing  to  and  licensing  others  to  use 
telephones  elsewhere  under  elaborate  contracts 
made  at  its  home  office  providing  for  royalties 
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was  the  duty  of  the  state  board  of  equali- 
zation to  assess  the  capital  stock,  including 
the  franchises^  of  said  corporations  at  the 
fair  cash  value  thereof.  Instead  of  doing 
so,  the  respondents  arbitrarily  and  wilfully 
failed  to  follow  a  proper  and  long-estab- 
lished rule  in  force  in  this  state  for  making 
such  assessments,  by  refusing  to  take  into 
consideration,  in  making  sucn  assessments, 
the  bonded  indebtedness  of  said  corpora- 
tions. They  also  disregarded  all  other 
rules  for  the  making  of  such  assessments  in 
force  at  the  time  of  the  filing  of  this  peti- 
tion, and  for  the  purpose  of  evading  their 
duty  sought  to  pass  new  rules  for  their  gov- 
ernment in  making  said  valuations  and  as- 
sessments, and  refused  to  consider  the  in- 
formation then  before  them,  furnished  to 
them  by  the  assessors,  as  provided  by  stat- 
ute,   and    assessed    the    capital    stock    and 


franchises  of  said  corporations  at  a  nominal 
sum,  instead  of  at  the  fair  cash  value  there- 
of. While  it  is  true  that  fraud  will  not 
be  presumed,  and  that  the  decision  of  the 
3tate  board  of  equalization  in  fixing  the 
value  of  corporate  property  for  the  purpose 
of  taxation  is  quasi  judicial  in  its  nature, 
still,  when  it  is  apparent  to  the  court  that 
every  well-known  rule  for  the  valuation  of 
capital  stock,  including  franchises,  has  been 
violated  and  arbitrarily  disregarded  by  the 
board,  and  such  board  has  refused  to'  con- 
sider the  statements  as  to  values  prepared 
by  the  assessors,  under  the  statute,  for  its 
use,  and  has  refused  to  consider  information 
as  to  the  value  of  such  corporate  property 
submitted  to  it  by  interested  parUes,  and 
has  arbitrarily  fixed  such  assessments  at  a 
grossly  inadequate  sum  under  rules  passed 
by  it  for  the  occasion,  the  court  is  justified 


and  license  fees  payable  thereat,  whence  the 
telephoneti  required  by  the  lessees  and  licensees 
are  shipped,  and  whereunto  they  return  when 
done  with,  but  which  leaves  the  entire  local 
business  to  be  carried  on  and  the  entire  local 
receipts  to  be  collected,  by  its  lessees  or  li- 
censees, save  that  there  are  reserved  in  its  con- 
tracts certain  rights  to  interfere  in  case  of  de- 
fault in  the  payment  of  rentals  and  royalties, 
or,  when  needful,  to  protect  the  patent  rights, 
is  not  doing  business  in  the  state  of  New  Yorlc 
so  as  to  be  subject  to  such  taxation.  People 
v.  American  Bell  Teleph.  Co.  117  N.  Y.  241,  22 
N.  E.  1057.  Reversing  50  Hun,  114,  3  N.  Y. 
Supp.  733. 

This  decision  Is  In  harmony  with  the  deci- 
sions in  Pennsylvania  respecting  similar  taxes 
in  that  state.  Com.  v.  American  Bell  Teleph. 
Co.  129  Pa.  217,  18  Atl.  122,  1  Dauphin  Co. 
Rep.  168. 

The  statute  taxing  foreign  coriwratlons  do- 
ing business  within  the  state  of  New  York  up- 
on the  amount  of  capital  employed  therein 
applies  to  one  of  these  that  in  such  state  main- 
tains a  selling  agency,  sells  the  products  of  its 
mills,  i-eflnes  crude  oil,  keeps  a  warehouse  to 
store  its  products,  and  a  bank  account  with 
large  deposits  for  Its  business  purposes.  Peo- 
ple er  rel.  Southern  Cotton  Oil  Co.  v.  Wemple. 
1.31  N.  Y.  64,  29  N.  E.  1002. 

To  the  same  effect  is  Southern  Cotton  Oil 
Co.  V.  Wemple,  44  Fed.  24. 

When,  however,  such  corporation  changes  Its 
method,  so  that  thereafter  it  merely  consigns 
its  goods  to  commission  merchants  in  New 
York  for  sale  upon  prices  fixed  by  it,  or  In  fill- 
ing orders  sent  to  and  approved  by  it,  the  pro- 
ceeds being  banked  In  the  name  of  the  corpora- 
tion in  a  New  York  bank  by  the  selling  agents, 
and  their  commissions  being  paid  by  checks  In- 
stead of  deductions,  it  is  no  longer  doing  busi- 
ness in  the  state  of  New  York  so  as  to  be  ho 
taxable  therein.  People  ex  rel.  Southern  Cot- 
ton Oil  Co.  V.  Roberts,  25  App.  Div.  13,  48  N. 
Y.  Supp.  1028. 

The  maintaining  of  terminal  passenger  sta- 
tions, offices,  and  freight  warehousees,  with  a 
large  force  of  agents,  clerks,  and  laborers,  by 
a  foreign  railroad  corporation  whose  roads  are 
wholly  outside  the  state  of  New  York,  at  the 
otate  line,  the  east  bank  of  the  Hudson  river, 
across  which  such  railroad  runs  a  ferry  to 
carry  passengers  and  freight  to  and  from  its 
cars,  although  it  also  keeps  a  bank  account  In 
New  York  for  use  in  Its  business,  does  not  ren- 
der such  railroad  taxable  In  that  state  because 
of  doing  business  and  employing  capital ;  but 
this  is  t)ecause  what  It  does  and  what  It  em- 
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ploys  capital  in  are  exclusively  interstate  com- 
merce. People  ex  I'd.  I'ennsylvania  R.  Co.  v. 
Wemple,  138  N.  Y.  1,  19  L.  R.  A.  694.  33  N.  E. 
720. 

It  »g  otherwise,  however,  when  such  a  com- 
pany establishes  and  carries  on  a  cab  service- 
to  bring  to  and  take  from  such  terminal  sta- 
tions passengers,  actual  or  prospective,  and 
their  baggage,  for  r»ab  fares  extra  to  the  rail- 
road tickets,  and  upon  journeys  wholly  within 
the  state  of  New  York.  People  ex  rel.  Pennsvl- 
vania  R.  Co.  v.  Knight,  171  N.  Y.  354,  64  X.  E. 
152. 

A  foreign  manufacturing  company  engaged 
In  building,  equipping,  and  repairing  steam- 
ships and  railway  cars  In  the  state  of  its  or- 
igin, where  all  Its  officers  and  everyone  finan- 
cially interested  in  it  reside,  which  makes  all 
Its  contracts,  sells  and  delivers  all  Its  products, 
keeps  all  Its  books  and  accounts,  and  makes  all 
Its  bank  deposits  in  Its  home  state,  does  not 
employ  caoital  or  do  business  in  the  state  of 
New  York,  and  therefore  Is  not  taxable  there- 
in, by  merely  hiring  an  office  there  and  putting 
a  salaried  agent  in  charge  of  It,  and  maintain- 
ing it  simply  as  a  convenient  place  for  meeting 
Its  patrons  and  making  preliminary  arrange- 
ments for  contracts  with  them  to  be  finally 
clopod  at  the  home  office,  and  paying  the  ex- 
penses thereof,  including  the  agent's  salary,  by 
checks  Issued  from  the  home  office  and  drawn 
upon  a  home  bank,  keeping  no  property  there 
except  office  furniture  of  trifling  value.  Peo- 
ple ex  rel.  Ilaiian  &  H.  Co.  v.  Caropliell.  139  X- 
Y.  68.  34  N.  E.  753. 

But  a  corporation  organized  under  the  laws 
of  a  foreign  country,  and  which  there  carries 
on  all  Its  corporate  business,  and  where  every- 
body Interested  in  It  resides,  which  has  no  of- 
fice, nor  any  property,  no  employee,  nor  any 
transactions,  In  the  United  States,  but  wblcit 
has  contributed  a  sum  of  money  to  a  partner- 
i^hip  of  Individuals  as  a  part  of  their  capital 
in  a  supposed  limited  partnership  engaged  In 
Importing  and  selling  the  productions  of  such 
corporation  and  acting  as  selling  agents  there- 
for In  this  country,  the  entire  partnership 
business  being  managed  and  controlled  by  the 
individual  members  thereof,  and  the  title  to 
the  assets  being  in  the  firm  as  such.  Is  held  to 
be  employing  capital  and  doing  business  in  the 
state  of  New  York,  where  such  partnership  does 
business  within  the  taxing  statutes  of  that 
state  enacted  aiter  the  partnership  was  formed 
and  the  capital  conti'ibuted.  People  ex  rel. 
Badische  Anilln  &  Soda  Eabrlk  v.  Roberts.  152- 
N.  Y.  59.  36  L.  R.  A.  756,  46  N.  E.  161.  Af- 
firming 11  App.  Div.  310,  42  N.  Y.  Supp.  502.. 
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ill  holding  that  fraud  in  the  muking  of  such 
assessments  has  been  established,  and  such 
pretended  assessments  may  be  properly  dis- 
regarded and  treated  as  no  assessments,  and 
such  board  be  coerced  by  the  writ  of  manda- 
mus to  assess  such  property. 

It  is  next  contended  that  the  respondents 
were  not  in  default  at  the  time  the  petition 
was  filed;  that  the  state  board  of  equaliza- 
tion was  then  in  session,  and  had  the  entire 
session  in  which  to  value  and  assess  the  cap- 
ital stock  and  franchises  of  said  corpora- 
tions, and  that  the  petition  for  nrvidamus 
was  therefore  prematurely  filed.  The  gen- 
eral rule  is  that  before  applying  for  a  man- 
damus an  express  demand  should  be  made, 
and  there  should  be  a  refusal  to  perform, 
either  express  or  implied.  In  cases,  how- 
ever, where  the  duty  sought  to  be  enforced 
is  of  a  public  nature,  affecting  the  people  at 


large,  and  there  is  no  one  especially  em- 
powered to  demand  its  performance,  there- 
is  no  necessity  for  a  demand  and  a  refusal. 
The  law  requiring  the  duty  stands  ajs  a  con- 
tinual demand.  13  Enc.  PI.  &  Pr.  p.  618; 
People  ex  rel.  Pcair  v.  Upper  Alton  School 
Dist.  Hd.  of  Edu.  127  111.  613,  21  N.  E.  187? 
People  ex  rel.  Rhuird  v.  Mt.  M orris ,  137 
111.  576,  27  N.  E.  757 ;  People  ex  rel.  Hem- 
street  V.  6Va56,  156  111.  155,  40  N.  E.  319: 
Ooshen  Highway  Conirs.  v.  Jackson,  165- 
111.  17,  45  N.  E.  1000.  The  state  board  of 
equalization  met  on  the  10th  day  of  Septem- 
ber. On  the  11th  day  of  October  the  board, 
and  each  member  thereof,  were  requested^ 
in  writing,  to  value  and  assess  the  capital 
stock  and  franchises  of  said  corporations. 
Thereafter,  and  prior  to  the  filing  of  the 
petition,  the  board  did  nothing  towards  the- 
performance  of   its  duty,   and  some  of  its 


O'Brien,  J.,  dissented  upon  the  authority  of 
r<>ople  v.  American  Beli  Teleph.  Co.  117  N.  Y. 
1:41,  22  N.  E.  1057.  wherein  the  then  relator, 
although  furnishing  most  of  the  capital  to  and 
holding  stock  In  local  domestic  corporations, 
was  held  not  taxable  for  the  reason,  in  the 
language  of  the  court,  that  for  one  person  to 
supply  the  means  to  another  to  do  business  Is 
not  the  doing  of  that  business  by  the  former. 
He  held  it  beyond  dispute  that  this  was  nil 
the  relator  in  the  case  at  bar  had  done. 

In  order  that  a  foreign  corporation  may  be 
taxed  under  these  statutes,  two  concurrent 
conditions  must  exist:  (1)  The  corporation 
giust  \ye  doing  business  in  the  state,  and  (2) 
its  capital,  or  some  of  it,  must  be  emploj'ed 
Therein.  People  co?  rel.  Chicago  Junction  II.  & 
Union  Stockyards  Co.  v.  Uoberts,  154  N.  Y.  1, 
47  N.  E.  074,  Reversing  90  Hun,  474,  35  N.  Y. 
Supp.  96S. 

The  court  sharply  divided  (four  to  three)  in 
this  case,  not  over  the  proix>sltIon  Just  stated, 
hut  whether  or  not  both  conditions  were  satis- 
fled  in  the  case  at  bar.  The  minority  thought 
they  both  were,  the  majority  that  but  one  of 
them  was ;  they  held  that  the  relator  em- 
ployed none  of  its  capital  within  the  state, 
that,  at  most,  it  employed  only  surplus,  and 
this  was  not  taxable  as  capital,  as  had  been  set- 
tled by  the  decision  in  People  ex  rel.  Singer 
Mfg.  Co.  V.  Wemple,  150  N.  Y.  40,  44  X.  E. 
787. 

It  is  very  dlfBcuit  to  reconcile  the  last  here- 
in-above-cited case  with  this  decision,  for  al- 
though It  was  tolerably  clear  In  that  case  that 
cbe  relator  was  employing  capital  In  the  state 
of  New  York,  it  was  almost  equally  clear  that 
it  was  not  doing  business  therein. 

The  Chicago  Junction  R.  &  Union  Stock- 
yards Company,  the  relator  in  the  later  case, 
a  New  Jersey  corporation,  had  a  t>oard  of  di- 
rectors four  fifths  of  whose  members  resided 
out  of  the  state  of  New  I'ork.  Its  office  where 
the  stockholders  met  in  annual  meeting  was 
maintained  In  the  state  of  Its  origin.  It  had 
invested  Its  whole  capital  in  buying  the  stocks 
and  bonds  of  another  foreign  corporation, 
a  creature  of  Illinois,  entirely  separate 
and  Independent  of  It,  that  in  Illinois 
transacted  all  Its  business  and  declared 
and  paid  all  dividends.  The  relator  com- 
pany derived  Its  entire  income  from  Its 
investment  in  the  Illinois  company,  and  had 
no  other  business.  What  It  did  In  the  state  of 
New  York  was  to  rent  and  furnish  an  office, 
employ  and  pay  salaries  to  its  treasurer,  sec- 
retary,   a    clerk,    and    a    stenographer,     mall 


drawn  upon  a  New  York  bank,  Where  it  kept 
large  deposits  to  its  credit  and  which  it  had 
v.'onstituted  Its  transfer  agent.  It  was  thus 
held  tc»  be  doing  business,  but  not  to  be  em- 
ploying capital.  In  the  state  of  New  York,  and 
therefore,  as  both  were  essential,  not  to  be 
taxable  therein. 

A  foreign  corporation  which  consigns  Its 
product  to  an  Individual  in  New  York,  charg- 
ing him  with  the  goods  sent,  and  crediting  him 
with  the  proceeds  of  them  as  he  remits  to  them, 
in  an  ordlnory  debit  and  credit  account,  but 
which  pays  him  a  stipend  rather  than  a  com- 
mission not  gauged  by  the  business  done,  and* 
which  rents  the  places  of  business,  pays  sala- 
ries to  the  employees  therein,  pays  rentals,  in- 
surance, and  repairs,  only  Its  lines  of  goods  be- 
I  Ing  there  dealt  In,  except  Imported  similar 
goods,  purchased  by  the  representative  but  on 
the  credit  of  the  corporation,  is  doing  bosi- 
mss  in  the  state  of  New  York,  and  is  accord- 
ingly taxable  in  that  state  on  the  capital  em- 
ployed therein.  People  ex  nl.  Parke,  D.  &  Cc 
V.  Roberts,  91  Hun,  158,  30  N.  Y.  Supp.  368. 
Affirmed  without  opinion,  149  N.  Y.  608,  44  N. 
E.  1127,  Affirmed  on  error,  171  U.  S.  658,  4$ 
L.  ed.  323,   10  Sup.  Ct.  Rep.  58. 

But  keeping  samples  for  inspection,  and  tak- 
ing orders  for  manufactured  goods  transmitted 
to  and  filled  when  accepted  from  the  mills  of  a 
foreign  corporation  outside  of  the  state  of  New 
York,  even  In  a  place  of  business  kept  for  the 
purpose  and  in  charge  of  employees  engaged 
and  paid  therefor,  does  not  bring  a  foreign  cor- 
poration within  such  taxing  laws  as  employing 
capital  and  doing  business.  People  ex  rel. 
Washington  Mills  Co.  v.  Roberts,  8  App.  Dlv. 
201,  40  N.  Y.  Supp.  417. 

Nor  Is  a  foreign  brewing  corporation  taxable 
under  such  statutes  because  it  employs  in  New 
York  City  and  Brooklyn  an  agent  to  solicit  or- 
ders for  Its  beer,  which  it  fills  by  shipment  di- 
rect from  Its  brewery  outside  of  the  state ; 
and  because  It  keeps  a  Brooklyn  bank  account 
where  Its  agent  deposits  collections  and  where 
Its  average  balance  is  $500  :  nor  because,  in  ad- 
dition. It  temporarily  stores  over  night  goods 
coming  from  the  brewery  which  it  was  unable 
to  deliver  the  same  day  or  returned  goods  re- 
ceived too  late  to  be  carted  back  to  the  brew- 
ery, the  amount  thereof  In  either  case  being 
of  small  value,  and  no  sales  being  made  from 
this  temporary  resting  place.  People  ex  rel. 
Lcmbeck  &  B.  E.  Brewing  Co.  v.  Roberts,  22^ 
App.  niv.  282,  47  N.  Y.  Supp.  949. 

A  foreign  corporation,  however,  engaged  in 
loaning  money  on  bond  and  mortgage  in   the 


checks  to  its  stockholders  for   their  dividends  state  of   its  origin   and  other   western   states, 
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members  stated  nothing  would  be  done. 
Thirteen  of  said  corporations  were  not  as- 
sessed at  all,  and  on  the  day  the  board  ad- 
journed its  annual  session  seven  were  as- 
sessed at  so  low  a  rate  as  to  amount  to  no 
aj^essment.  The  duty  to  assess  the  capital 
bi^ck  and  franchises  of  said  corporations 
rested  upon  the  respondents  from  the  first 
day  of  the  session  of  the  board,  and  con- 
tinued from  day  to  day  throughout  the  ses- 
sion. Such  duty  could  not  be  escaped  by  de- 
lay, and  such  delay  and  subsequent  failure 
to  act  show  conclusively  that  respondents 
were  wilfully  in  default  from  the  begin- 
ning of  the  session  to  its  close.  We  are 
therefore  of  the  opinion  that  no  further  de- 
mand and  refusal  than  was  shown  by  the 
evidence  was  required  prior  to  the  filing  of 
the  petition. 

It  is   further   contended   that  the  court 


should  have  declined  to  grant  the  writ  be- 
cause it  appeared  at  the  hearing  that  the 
state  board  of  equalization  had  then  ad- 
journed its  annual  session,  and  it  is  said 
the  court  could  then  see  that  the  writ  would 
be  wholly  without  practical  results,  jls  the 
court  would  be  powder  less  to  enforce  obedi- 
ence thereto.  The  law  is  well  settled  that 
the  termination  of  the  office  of  a  respondent 
in  mandamus  proceexlings  does  not  abate 
the  writ,  and  that  the  proceedings  may  be 
continued  against  his  successor  in  offic:e 
without  beginning  de  novo.  13  Enc.  PI.  A 
I*r.  p.  756:  People  ex  rel.  Illinois  Midland 
R.  Co.  v.  Bamett  Twp.  100  III.  332.  Sec- 
tion 8  of  the  mandamus  act  (Hurd's  Rev. 
Stat.  1899,  p.  1136)  provides  that  "the 
death,  resignation,  or  removal  from  office, 
by  lapse  of  time  or  otherwise,  of  any  de- 
fendant, shall  not  have  the  effect  to  abate 


and  selling  in  eastem  markets  bonds  or  deben- 
tures based  thereon,  which  Iceeps  an  office  In 
New  York  and  \»  licensed  by  the  banking  de- 
partment thereof  to  carry  on  its  business  there- 
in, and  whose  business  at  such  office  Is  selling 
the  securities  in  which  It  deals,  the  proceeds 
being  sent  west  for  reinvestment,  and  the  se- 
curities bing  continually  i^placed,  and  which 
keeps  a  New  York  bank  account, — is  doing  busi- 
ness and  employing  capital  in  that  state  to 
the  average  amount  of  the  securities  it  carries 
there, — as  much  so  as  If  such  securities  were 
merchandise,  and  is  taxable  accordingly.  Peo- 
ple ear  rel.  New  England  Loan  &  T.  Co.  v.  Rob- 
erts, 25  App.  Div.  16,  49  N.  Y.  Supp.  10.  Af- 
firmed on  opinion  below,  in  156  N.  Y.  688,  50 
N.  E.  1120. 

A  foreign  corporation  that  keeps  a  place  of 
business  in  New  York  as  an  incident  to  the 
taking  of  orders  for  Its  products,  which  It  fills 
from  a  factory  without  the  state,  although  it 
keeps  there  some  $4,000  worth  of  samples  and 
a  bank  balance  averaging  but  little  less,  and 
does  some  repairs,  having  a  few  hundred  dol- 
lars worth  of  materials  on  hand  for  this  pur- 
pose, is  not  taxable.  People  ex  rel.  H.  B. 
Smith  Co.  V.  Roberts,  27  App.  DIv.  455,  50  N. 
Y.  Supp.  355. 

The  same  is  true  of  a  foreign  corporation  en- 
gaged In  the  state  of  its  origin  in  making'  up 
and  printing  one  side  of  newspapers  for  local 
publication  in  different  parts  of  the  Union,  the 
publishers  paying  a  certain  price  therefor  at 
Us  home  office  and  completing  the  issue  at  their 
local  places  of  business  by  printing  matter  of 
their  own  on  the  blank  pages  furnished  them, 
when  such  corporation  does  no  business  In  New 
York  except  to  rent  an  office  and  make  adver- 
tising contracts  for  its  own  exclusive  benefit 
and  publication  in  its  half  of  the  papers,  and 
to  collect  and  temporarily  bank  what  is  due 
therefor.  This  does  not  constitute  doing  busi- 
ness and  employing  capital  in  the  state  of  New 
York.  People  tx  rel.  A.  N.  Kellogg  Newspaper 
Co.  V.  Roberts,  30  App.  Div.  150,  51  N.  Y. 
Bupp.  856. 

Foreign  corporations  that  do  business  in  New 
York  are  locally  taxable  on  all  sums  invested 
in  such  business  the  same  as  if  they  were  nat- 
ural persons,  residents  of  the  state. 

It  was  early  decided  that  this  did  not  ren- 
der a  foreign  corporation  taxable  upon  its 
goods  sent  into  the  state  for  sale,  even  where 
finch  goods  constituted  a  large  stock  constantly 
depleted  and  replenished,  kept  on  hand  at  a 
particular  place  in  charge  of  a  salaried  em- 
ployee. People  ex  ret.  Parker  Mills  v.  New 
York  Tax  &  A.  Comrs.  23  N.  Y.  245. 
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,  This  case  was  approved  and  followed,  by  an 
almost  evenly  divided  court,  in  People  ex  rel. 
I  Hank  of  Montreal  v.  New  York  Tax  &  A. 
'  Comrs.  69  N.  Y.  40,  Reversing  1  Thomp.  &  C. 
030.  In  which  it  was  decided  that  a  foreign 
banking  corporation,  having,  not  a  branch,  bat 
an  agency.  In  the  state  of  New  York  to  which 
It  intrusted  money  and  securities  for  temporary 
empioyment  until  they  were  required  else- 
where, being  a  part  of  its  general  fund  re- 
served to  meet  shortly  maturing  and  nnex- 
l)ected  home  liabilities,  and  which  were  at  all 
times  subject  to  draft  and  under  the  control  of 
Che  officers  at  home,  and  which  had  no  per- 
manent capital  invested  in  such  agency  or  in 
any  business  within  the  state,  and  where  the 
agency  did  not  emit  bills,  receive  deposits,  or 
do  any  business  except  make  loans  on  short 
time  with  the  funds  sent  to  It, — was  not  tax- 
able. The  statute  suh  judice  In  that  case  pro- 
vided that  all  persons,  natural  or  artificial,  do- 
ing business  in  the  state,  were  subject  to  taxa- 
tion on  all  sums  invested  in  any  manner  In 
said  business  the  same  as  if  residents:  and  it 
was  said  that,  notwithstanding  this  broad 
language,  the  relator  was  to  be  regarded  as 
neither  doing  business  within  the  state  nor  as 
having  any  sum  invested  in  business:  that  the 
act  was  to  be  interpreted  in  view  of  the  pre- 
existing law  left  unrepealed,  which  expressly 
exempted  from  taxation  products  of  other 
states  consigned  for  sale  and  money  sent  by 
corporatious  or  capitalists  to  agents  for  invest- 
ment or  otherwise. 

A  subsequent  attempt  of  the  taxing  authori- 
ties of  the  city  of  New  York  to  tax  a  foreign 
corporation  which  in  many  respects  was  doln^ 
business  in  that  city  in  much  the  same  way 
as  was  the  Parker  Mills  was  successful.  The 
subject  of  this  tax  was  the  Armstrong  Cork 
Company.  Two  salient  points  distinguished 
that  corporation  from  the  Parker  Mills.  Like 
the  latter,  it  sent  its  manufactured  products 
Into  the  state  to  salaried  agents  for  sale  at  a 
permanent  place  of  business,  but,  unlike  it,  it 
did  some  manufacturing  in  the  state  of  New 
York  and  sent  this  output  to  the  same  place 
for  the  same  purpose.  It  will  be  seen  later 
that  this  fact  has  not  been  regarded  as  differ- 
entiating the  case.  But  it  also,  unlike  the 
Parker  Mills,  had,  in  compliance  with  a  stat- 
ute to  that  effect  since  enacted,  applied  for  and 
obtained  a  license  to  do  business  In  the  state 
of  New  York,  and  to  that  end  had  designated 
its  sales  agent  as  Its  representative  to  receive 
legal  process,  and  the  salesroom  to  which  It 
sent  its  goods  as  its  place  of  business  In  the 
state.     This  latter  fact  was  all  Important.    It 
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the  suit,  but  his  successor  may  be  made  a 
pturty  thereto  and  any  peremptory  writ  may 
be  directed  against  him."  In  the  case  of 
People  €x  rel.  Illinois  Midlofid  R.  Co.  v.  Bar- 
nett  Ttcp.  100  111.  332,  a  peremptory  writ 
of  mandamus  had  been  awarded  against  the 
supervisor  of  a  town,  commanding  him  to 
execute,  in  behalf  of  the  town,  certain  bonds 
to  the  relator.  Such  supervisor  had  not 
<.>beyed  the  command  of  the  writ  at  the  time 
l.is  term  of  office  had  expired,  and  applica- 
tion was  made  for  an  alias  peremptory  writ 
against  his  successor  in  office  to  compel  him 
to  perform  the  acts  which  his  predecessor 
in  oflice  had  been  by  the  first  writ  ordered 
to  perform.  The  writ  was  granted,  and 
the  court  (on  p.  334)  says:  "It  is  but  ask- 
ing for  the  repetition  of  the  writ  against 
the  same  party,  represented  by  another  per- 
son. .     .     Where  a   continual  and   per- 


petual duty  is  incumbent  upon  certain  pub- 
lic officers,  the  fact  that  the  officers  hold 
their  tenure  by  annual  elections  will  not 
prevent  the  court  from  interfering,  since  the 
duty,  being  continuing  in  its  nature,  may  be 
enforced  against  the  officers  generally,  and 
their  successors."  The  state  board  of 
equalization  is  created  by  the  revenue  act, 
and  the  provisions  of  said  act,  so  far  as  ap- 
plicable, apply  to  said  board.  Sections  276 
and  277  of  said  act  (Hurd's  Rev.  Stat.  1899. 
p.  1441)  make  pro^ision  for  the  assessment 
of  omitted  property  and  the  subsequent  ex- 
tension and  collection  of  the  taxes  thereon, 
and  are  as  follows: 

"Sec.  276.  If  any  real  or  personal  prop- 
erty shall  be  omitted  in  the  assessment  of 
any  year  or  number  of  years,  or  the  tax 
thereon,  for  which  such  property  was  liable, 
from  any  cause  has  not  been  paid,  or  if  any 


was  held  to  have  afforded  indisputable  evi- 
dence of  the  intention  of  the  corporation  to 
•establish  a  permanent  and  continuous  place  of 
business  In  the  city  of  New  York,  and  not  a 
mere  depot  for  the  storage  of  goods  pending 
sale,  and  thei*efoi:e,  that  the  corporation  was 
locally  taxable  as  doing  business  and  employing 
capital  at  such  place  according  to  the  amount 
and  value  of  the  stocic  of  merchandise  carried 
there.  People  ex  rcl.  Armstrong  Cork  Co.  v. 
Harker,  157  N.  Y.  139,  51  N.  E.  1043. 

It  has  been  stated  that  the  fact  that  the 
.Vrmstrong  Cork  Company,  manufactured  a 
part  of  the  stock  of  goods  carried  at  its  New 
York  place  of  business  in  that  sttfte,  and 
mingled  it  with  goods  manufactured  out  of  the 
state,  was  immaterial ;  and  that  the  crucial 
isoint  in  tlie  decision  was  the  fact  that  such 
corporation  had  applied  for  and  obtained  a  II- 
<-enae  to  carry  on  Its  business  in  the  state  of 
New  York.  This  is  quite  plain  upon  considera- 
tion of  the  other  decisions  in  point. 

The  application  for  and  Issuance  of  a  li- 
oen!i«  to  do  business  in  the  state  was  the  only 
point  of  difference  between  the  Parker  Mills 
i'ase  and  the  Crane  Company  Case,  and  It  was 
the  only  point  in  the  Crane  Company  Case  in 
common  with  the  Armstrong  Cork  Company 
i'.aae.  The  Crane  Company  did  no  manufac- 
turintc  anywhere  in  the  state  of  New  York,  and 
its  whole  stock  consisted  of  goods  made  out- 
side of  that  state  and  sent  Into  it''for  sale.  Yet 
the  tax  against  the  Crane  Company  was  up- 
held upon  the  authority  of  the  Armstrong  Cork 
■<:<Mnpany  Case.  I*eople  ex  rrl.  Crane  Co.  v. 
Keitner,  49  App.  Div.  108,  62  N.  Y.  Supp.  1107. 

And  there  was,  uijon  a  precisely  similar 
state  of  titits,  an  Identical  decision  In  People 
<T  ret.  Reversible  Collar  Co,  v.  Feitner,  31 
Misc.  653,  65  N.   Y.   Supp.  518. 

Moreover,  the  litigation  over  the  taxes 
^^inst  the  Sherwin-Williams  Company,  In  the 
« Ity  of  New  York  is  conclusive  upon  this  point. 
The  actual  business  transactions  of  the  Sher- 
win-Williams Company,  in  that  city,  did  not 
:Tt  any  time  differ  In  kind  from  those  of  the 
l*arker  Mills,  and,  therefore,  upon  the  author- 
ity of  the  Parker  Mills  Case,  which  was  fol- 
lowed and  approved,  It  waa  In  the  first  Sher- 
win-Williams Company  tax  case  decided  that 
That  corporation  was  not  subject  to  local  taxa- 
tion. People  er  rel.  Sherwin-Williams  Co.  v. 
nartcer,  5  App.  Div.  246,  39  N.  Y.  Supp.  151, 
Affirmed  without  opinion  in  140  N.  Y.  623,  44 
N.  B.  1128. 

Not  only  was  the  Parker  Mills  Case  followed 
in  this  decision,  but  the  contrary  case  of  Peo- 
ple OP  rel.  T.  Martin  Bros.  Mfg.  Co.  v.  Barker, 
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14  Misc.  382,  3G  N.  Y.  Supp.  76,  was  expressly 
In  terms  overruled. 

When  the  second  Sherwin-Williams  Company 
Case  came  before  the  courts,  the  tax  against 
that  corporation  was  sustained.  It  had  in  no 
way,  so  far  as  the  record  showed,  changed  the 
character  of  its  business  transactions,  but  it 
I  hnd,  in  the  mean  time,  applied  for  and  re- 
ceived a  license  to  do  business  in  the  state  of 
New  York.  This  course  proved  fatal  to  its  con- 
tinued immunity  from  local  taxation  in  the 
city  of  New  Y'ork.  People  ex  rel.  Sherwin- 
Williams  Co.  V.  Feitner,  60  App.  Div.  628,  70 
N.  Y.  Supp.  836. 

Whatever  may  be  thought  of  the  soundness 
of  the  decision  in  the  Parker  Mills  Case,  as 
an  original  question,  it  was  not  overruled,  but 
merely  distinguished,  in  the  Armstrong  Cork 
Company  Case,  and,  so  far  as  any  case  since 
decided  is  concerned,  it  is  still  an  authority  in 
the  state  of  New  York. 

In  his  note  upon  the  Taxation  of  Corporate 
Franchises  In  the  United  States,  appended  to 
Louisville  Tobacco  Warehouse  Co.  v.  Com. 
(Ky.)  57  L.  U.  A.  33-91,  the  writer  questioned 
the  soundness  of  this  line  of  cases.  Since  the 
publication  of  tliut  note,  the  appellate  division 
of  thf  New  York  supreme  court  in  the  first  de- 
partment has  been  again  called  upon  to  pass 
upon  the  point. 

In  the  case  of  People  ex  rel.  Dives-Pelican 
Mln.  Co.  V.  Feitner,  78  N.  Y.  Supp.  1017,  the 
relator  was  a  Colorado  corporation  that  had 
been  authorized  to  do  business  in  the  state  of 
New  York,  it  was  assessed  for  1901  by  the 
New  York  City  tax  commissioners  on  ^3,500 
of  personal  property  pursuant  to  Laws  1896, 
chap.  908.  f  7,  providing  that  nonresidents  do- 
ing business  in  New  York,  either  as  principals 
or  partners,  should  be  taxed  on  the  capital  in- 
vested in  such  business  as  personal  property 
at  the  place  where  such  business  is  carried  on 
to  the  same  extent  as  if  they  were  residents. 
The  relator  had  an  office  In  New  York  City  con- 
taining a  safe,  furniture  and  fixtures  worth 
^150,  which  with  $3,464.86  of  cash  on  hand 
and  in  bank,  constituted  lis  entire  assets  in 
the  state  of  New  York.  That  office  was  used 
simply  for  its  directors  to  meet  and  declare 
dividends  upon  its  preferred  stock,  while  its 
cash  and  bank  balance  was  for  the  purpose 
of  paying  such  dividends  when  declared.  The 
court,  reversing  the  decision  below  and  strik- 
ing the  assessment  from  the  roll,  decided  that 
these  transactions  did  not  constitute  doing 
business  within  the  meaning  of  the  statute, 
and  hence  that  the  relator  was  not  taxable 
thereunder.     The    significant    sentence    in    the 
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such  property,  by  reason  of  defective  de- 
scription or  assessment  thereof,  shall  fail  to 
pay  taxes  for  any  year  or  years,  in  either 
case  the  same,  when  discovered,  shall  be 
listed  and  assessed  by  the  assessor  and 
placed  on  the  assessment  and  tax  books. 
The  arrearages  of  tax  which  might  have 
been  assessed,  with  10  per  cent  interest 
thereon,  from  the  time  trie  sajne  ought  to 
have  been  paid,  shall  be  charged  against 
such  property  by  the  county  clerk.  It  shall 
be  the  duty  of  county  clerks  to  add  uncol- 
lected personal  property  tax  to  the  tax  of 
any  subsequent  year,  whenever  they  may 
find  the  person  owing  such  uncollected  tax 
assessed  for  any  subsequent  year. 

"Sec.  277.  If  the  tax  or  assessment  on 
property  liable  to  taxation  is  prevented 
from  being  collected  for  any  year  or  years., 
by  reason  of  any  erroneous  proceeding  or 


other  cause,  the  amount  of  such  tax  or  as- 
sessment which  such  property  should  have 
paid  may  be  added  to  the  tax  on  such  prop- 
erty for  any  subsequent  year,  in  separate 
columns  designating  the  year  or  years." 

While  we  have  held  §  276  was  modifie*! 
by  the  revenue  law  of  1898  {People  ex  rel. 
Patton  V.  tiellars,  179  111.  170,  53  N.  E. 
545),  so  that  the  power  to  assess  omitted 
property  was  taken  from  the  local  ajssessor 
and  conferred  upon  the  board  of  review,  said 
section  was  not  repealed,  and  such  modifica- 
tion does  not  apply  to  the  state  board  of 
equalization  when  acting  as  an  original  as- 
sessor of  the  capital  stock  and  franchises  of 
corporations,  and  said  state  board  may  still 
make  the  a;sse<!9ment  of  omitted  capital 
stock  and  franchises  of  corporations  under 
said  section.  We  are  tJierefore  of  the  opin- 
ion that  the  writ  can  be  ob^ed,  and  that 


tipinlon  was :  "Tho  fact  that  It  had  an  office 
here,  and  was  authorized  to  do  business,  did 
not  make  it  'doing  business.'  "  This,  It  will 
be  observed,  was  the  position  of  the  writer  in 
the  note  to  whicli  reference  has  Just  l>een 
made.  The  court  said  that  the  case  was  much 
like  that  of  People  ex  rvl.  Sherwin-Williams 
Co.  V.  Barker.  5  App.  Div.  246.  30  N.  Y.  Supo. 
151,  Aflirmed  in  149  N.  Y.  023,  44  N.  K.  112^ 
(the  first  Sherwin-Williams  Company  Case), 
which  it  thus  approved  and  followed.  But  it 
was  much  more  like  the  second  Sherwin-Wil- 
liams Company  Case.  60  App.  Div.  628,  70  N. 
Y.  Supp.  836,  and  People  cr  rrl.  Crane  Co.  v. 
Feltner,  49  App.  Div.  108.  62  N.  Y.  Supp.  1107, 
and  People  ex  rtl.  Iteveraiblo  Collar  Co.  v.  Felt- 
ner, 31  Misc.  553,  65  X.  Y.  Supp.  518,  holding 
the  contrary,  none  of  which  was  cited :  and  It 
was  also  much  like  the  case  of  People  ex  rvl. 
Armstrong  Cork  Co.  v.  Barker,  157  X.  Y.  150, 
ei  N,  !■:.  1043,  tho  authority  upon  which  the 
others  rested,  and  to  which  the  court  did  not 
allude. 

This  leaves  the  law  of  Xcw  York  snsjwuded 
like  the  coffin  of  Alahomet,  and  the  logic  of  the 
situation  demands  an  authoriiative  ruling 
from  the  court  of  api)eals,  either  limiting  and 
distinguishing  the  Armstrong  Cork  Company 
Case,  and  the  decisiious  which  followed  it,  or 
finally  overruling  the  old  case  of  People  ex  nl. 
Parker  Mills  v.  New  York  Tax  &  A.  Comrs.  23 
N.  Y.  242,  so  far  as  foreign  corporations  li- 
censed to  do  business  in  the  state  of  Xew  York 
are  concerned. 

e.  Intot'flibU'.  properiy. 

1.  Franehif<es. 

The  decisions  relating  to  the  taxation  of  cap- 
ital stock  of  corporations  as  a  means  of  tax- 
ing franchises  havp  been  collated,  and  to  a 
very  considerable  extent  discussed,  in  the  nolo 
in  this  .^series  on  the  taxation  of  coriwrate  fran- 
chises in  thf?  United  States,  appended  to  the 
cases  of  Louisville  Tobacco  Warehouse  Co.  v. 
Com.  (Ky.)  57  L.  R.  A.  .33,  and  the  seven  others 
Immediately   following. 

But  the  courts  hold  that  a  franchise  tax  up- 
on a  corporation,  laid  upon  Its  capital  stock, 
is  another  and  qnlte  a  different  kind  of  impost 
from  a  tax  laid  upon  a  corporation's  capital 
stock  inchicling  its  franchl.se  as  !in  element  of 
taxable  value.  The  note  just  referred  to  was 
confined  to  taxes  of  the  former  kind.  A  com- 
prehensive view  of  the  subject  necessarilj'  in- 
volves considering  taxes  of  both  kinds.  In 
bringing  all  the  cases  together,  those  commented 
upon  in  the  former  note  must  again  i)e  re- 
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viewed.     The  effort  will  be  made  to  repeat   as 
little  as  possible. 

The  Constitution  of  Massachusetts  (chap. 
1.  art.  4)  gave  full  power  and  authority  to 
ihe  general  court  "to  impose  and  levy  propor- 
tional and  reasonable  assessments,  rates,  and 
taxes  upon  all  the  inhabitants  of.  and  pensons 
resident  and  estate  lying  within,  the  said  com- 
monwealth :  and  also  to  Impose  and  levy  rea- 
sonable diities  and  excises  upon  any  produce, 
goods,  warcF,  merchandise,  and  commodities 
M'bat. soever  brought  into,  produced,  mannfac- 
liired,  or  being  within  the  same.** 

By  chapter  32  of  the  Laws  of  1812,  Massa- 
•■husetts  enacted  that  every  incorporated  bank 
in  the  state,  which  should  be  in  operation  on 
the  first  Monday  of  October  In  that  year, 
should,  within  ten  days  after  every  semi-an- 
nual dividend  thereafter  made,  pay  the  state 
treasurer  a  state  tax  of  Ms  of  1  per  cent  on  the 
amount  of  the  original  stock  actually  paid  Id. 
The  Portland  Bank,  a  creation  by  special  stat- 
ute in  171«0.  having  paid,  on  January  1,  1813. 
a  dividend  of  |300,000,  was  assessed  $1,500  by 
virtue  of  this  act,  and  vigorously  contested  the 
liability.  The  tax  ^vas  sustained  under  the  sec- 
ond part  of  the  constitutional  provision  Jnsi 
quoted,  as  an  exilse  or  duty  upon  a  commodity. 
— for  such  the  franchise  of  the  bank  was  d«»- 
clared  to  be,- -and  It  was  decided  that  such 
Imposts  need  not  be  proportionate.  Portland 
Hank  v.  Apthorp,  12  Mass.  252. 

A  later  Mpssachusetts  statute  (chap.  208  of 
1864).  which  provided.  In  substance,  for  th»» 
taxiition  of  corporate  capital  stock  according 
to  the  market  vs'.lue  of  the  shares,  less  the  as- 
sessed value  of  real  estate  and  machinery,  gave 
rlH*»   to  much  litigation. 

In  an  early  leading  case  arising  under  this 
statute  it  was  decided  that  it  was  the  capital 
stock  considered  as  a  franchise,  embracing  th»* 
v'hole  corporate  organization  with  ail  its  rlghtn 
.ind  privileges,  of  which  the  shares  are  con- 
stituent fractional  parts,  that  formed  the  sub- 
ject-matter on  which  this  tax  or  assessment 
was  Imposed.  Com.  v.  Hamilton  Mfg.  Co.  12 
Allen,  20S.  Affirmed  on  error  In  6  Wall.  632. 
IS  L.  e<l.  1>04. 

After  laying  down  that  proposition,  BIgelow. 
rh.  J.,  writing  for  the  court,  continued :  Nor 
are  we  able  to  see  any  reason  why  the  aggre- 
gate market  value  of  all  the  shares  of  a  cor- 
IK>ration,  representing,  as  It  docs,  the  estimate 
put.  not  merely  on  the  property  of  the  corpora- 
tion, but  also  on  the  rights,  privileges,  capaci- 
ties, and  present  and  prospective  results  of  the 
corporate  organization  and  business, — In  other 
words,   on    \\.a   franchise,' — fs  not  a  legitimate 
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there  is  no  force  in  the  contention  that  it 
would  be  wholly  without^  practical  results. 
The  trial  court,  upon  behalf  of  the  peti- 
tioner, held  the  following  propositions  of 
law,  to  which  holding  the  respondents  ex- 
c'epted:  "The  court  holds  that  in  making 
the  assessment  of  the  capital  stock  of  cor- 
]x>rations,  including  the  franchise,  it  is 
j>roper  for  the  board  to  add  the  market  or 
fair  cash  value  of  the  shares  of  stock,  and 
the  market  or  fair  cash  value  of  the  debt  of 
the  corporation,  excluding  the  indebtedness 
for  current  expenses,  and  to  take  the  ag- 
gregate amount  so  ascertained  as  the  fair 
cash  value  of  the  capital  stock,  including 
the  franchise,  and  to  take  therefrom  the 
equalized  or  assessed  valuation  of  the  tan- 
gible property  of  the  corporation,  and  one 
llfth  of  the  remainder  would  be  the  net  as- 
sessed valuation  of  the  capital  stock  of  such 

and  Just  method  of  arriving  at  a  basifl  on  , 
which  to  calculate  an  excise  or  tax.  Inasmuch 
as  the  market  value  of  the  shares  is  generally 
a  sure  indication  of  the  value  of  all  that  ap- 
pertains to,  or  belongs  to,  the  corporation,  cor- 
poreal and  incorporeal,  the  aggregate  market 
value  of  all  the  shares  of  stock  affords  a  rea- 
sonable and  equitable  mode  of  measuring  the 
value  of  the  franchise.     Ibid. 

In  view  of  the  important  bearing  of  this  de- 
cision upon  later  cases,  not  only  in  Ma.ssachu- 
setts,  but  elsewhere,  and  the  somewhat  reluc- 
tant acquiescence  of  the  United  States  Supreme 
Court,  the  reader  will  probably  be  glad  to  have 
a  brief  outline  of  the  reasoning. 

Looking,  says  the  chief  Justice,  at  the  ma- 
terial provisions  of  the  act  by  virtue  of  which 
the  assessment  in  controversy  is  imposed  In  the 
light  of  familiar  principles,  we  cannot  say  that 
a  reasonable  construction  necessarily  leads  to 
the  conclusion  that  the  assessment  is  In  fact  n 
tax  on  the  property  of  the  corporations,  and 
not  an  excise  or  duty  laid  on  their  respective 
franchises.  It  certainly  Is  not  in  terms  im- 
posed on  the  cori)orate  property,  nor  do  we 
think  it  is  so  in  effect  or  substance.  The  stat- 
ute does  not  require  that  there  should  be  any 
return  made  of  the  personal  property  held  by 
the  corporations  to  the  board  of  commission- 
ers who  are  to  fix  the  amount  on  which  the 
assessment  Is  to  be  reckoned,  nor  is  there  any 
valustion  or  estimate  of  such  proiwrty  to  be 
made  in  order  to  arrive  at  the  amount  of  the 
excise  or  duty.  The  market  value  of  all  the 
capital  stock  of  each  corporation  after  deduct- 
ing the  real  estate  and  machinery,  if  any,  be- 
longing to  it,  is  the  prescribed  basis  on  which 
the  calculation  is  to  be  made,  and  by  which 
the  ex«^s8  is  to  be  ascertained  on  which  the 
npsessment  is  laid.  If  the  legislature  had  In- 
tended to  impose  a  tax  on  the  property  exclu- 
sive of  real  estate,  it  would  have  been  easy, 
etc.,  but  there  was  adopted  a  very  dlfforeiit  rule 
or  standard  of  taxation.  The  market  value  of 
the  shares  of  the  corporation,  or  the  aggregate 
market  value  of  all  the  shares, — by  which  we 
understand  the  cash  price  for  which  the  shares 
will  sell  in  the  market, — does  not  necessarily 
indicate  the  actual  value  or  amount  of  property 
which  the  corporation  may  own. 

Undoubtedly  the  amount  of  property  belong- 
ing to  a  corporation  is  one  of  the  considera- 
tions which  enters  into  the  market  value  of  the 
shares,  but  such  market  value  also  embraces 
other  essential  elements.  It  is  not  made  up 
solely  by  the  valuation  or  estimate  which  may 
be  put  on  the  corporate  property,  but  it  in- 
cludes, also,  the  pro^t  and  gains  which  have 
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corporation,  including  the  franchise,  over 
ana  above  the  assessment  of  its  tangible 
property."  Also:  "The  court  holds  that 
the  so-called  rules  adopted  by  the  state 
board  of  equalization  on  the  22d  day  of  No- 
vember, 1900,  do  not  present  a  correct  and 
lawful  method  of  determining  the  assessed 
valuation  of  the  capital  stock  of  corporar 
tions,  including  the  franchise,  over  and 
al>ove  the  equalized  or  assessed  viiluation  of 
the  tangible  property."  Paragraph  4  of  § 
3  of  chapter  120  (Kurd's  Rev.  Stat.  1899, 
p.  1394)  provides  the  state  board  of  equali- 
ziition  '^shall  adopt  such  rules  and  princi- 
ples for  ascertaining  the  fair  cash  value  of 
such  capital  stock,  as  to  it  may  seem  equit- 
able and  just,  and  such  rules  aid  principles, 
when  so  adopted,  if  not  inconsistent  with 
this  act,  shall  be  as  binding  and  of  the  same 
effect  as   if  contained  in  this  act,  subject. 


attended  its  operations,  the  prospect  of  its  fu- 
ture success,  the  nature  and  extent  of  its  cor- 
porate rights  and  privileges,  and  the  skill  and 
ability  with  which  its  business  Is  managed. 
In  other  words.  It  is  the  estimate  put  on  the 
potentiality  of  a  corporation,  on  its  capacity 
to  avail  Itself  profitably  of  its  franchise,  and 
on  the  mode  in  which  it  uses  its  privileges  as 
a  corporate  body,  which  materially  influences 
and  often  controls  its  market  value.     Ibid. 

The  company  took  the  case  up  on  writ  of  er- 
ror to  the  United  States  Supreme  Court,  where, 
with  some  reluctance,  the  decision  was  af- 
firmed. Clifford,  J.,  writing  for  the  court, 
thus  delivered  himself :  Separated  from  the 
peculiar  provision  of  the  state  Constitution  and 
the  long  practice  under  the  earlier  decision, 
/.  c,  Portland  Bank  v.  Apthorp.  12  Mass.  252, 
supra,  the  present  decision  of  the  state  court 
uiwn  ihe  subject  might  well  be  criticized  as 
founded  in  unsubstantial  distinctions :  but, 
when  weighed  as  an  exposition  of  that  i)ecullar 
clause,  and  in  view  of  the  long  practice  of  the 
state,  commenced  long  before  the  prior  deci- 
sion was  made,  it  is  not  possible  to  withhold 
from  the  conclusion  a  full  and  unqualified  con- 
currence. Most  of  the  solid  reasons  for  the 
rule  are  put  forth  in  the  earlier  decisions.  Suc- 
cessors to  the  chief  Justice  of  that  day,  in 
treating  the  subject,  though  their  opinions  are 
able  and  well  considered,  have  not  been  able  to 
add  much  to  the  cogency  and  conclusive  char- 
.Lcter  of  the  reasons  assigned  by  the  court  at 
that  time  in  support  of  the  well-founded  dis- 
tinction between  franchise  taxes  and  taxes  on 
property.  Hamilton  Mfg.  Co.  v.  Massachu- 
setts, G  Wall  632,  18  L.  ed.  904,  Affirming  12 
Allen,  298. 

The  Massachn^setts  courts  have  consistently 
adhered  to  this  ruling  whenever  a  domestic  cor- 
poration was  the  subject  of  a  tax  under  that 
or  a  similarly  phrased  statute. 

In  the  next  case  that  arose,  it  was  declared 
that  the  tax  imposed  by  chap.  208,  of  1864, 
having  in  the  last-cited  case  been  decided  to  be 
.nn  excise  upon  the  corporate  franchise,  and 
not  a  property  tax,  it  was  unaffected  by  the 
character  of  the  investments  of  the  corporate 
property,  except  so  far  as  deductions  were  al- 
lowed by  the  statute  Itself,  and  the  statute  did 
not  authorize  the  deductions  claimed  in  the 
case  at  bar.  Com.  v.  New  England  Slate  & 
Tile  Co.  13  Allen,  391. 

And  in  anotlier  ca.se  it  was  said  that  it 
*«tood  upon  the  same  grounds  as  that  of  Com. 
v.  Boston  Wharf  Co.  (viz.:  Com.  v.  Hamilton 
Mfg.   Co.)    12  Allen,  29^. 

The  return  of  the  corporation   in  that  case 
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however,  to  such  change,  alteration,  or 
amendment  as  may  be  found  from  time  to 
time,  to  be  necessary  by  said  board."  In 
pursuance  of  the  authority  thus  conferred, 
said  board,  in  the  year  1873,  adopted  rules 
for  its  government  in  the  assessment  of  the 
capital  stock  and  franchises  of  corporations. 
Said  rules  were  amended  in  1889,  and  there- 
after remained  in  force  until  after  the  com- 
mencement of  this  suit,  and  are  as  follows : 
"Resolved,  that  for  the  purpose  of  ascertain- 
ing the  fair  cajsh  value  of  the  capital  stock, 
including  the  franchise,  of  all  companies  or 
associations  now  or  hereafter  created  under 
the  laws  of  this  state^  and  for  the  assess- 
ment of  the  same,  or  so  much  thereof  as 
may  be  found  to  be  in  excess  of  the  assessed 
or  equalized  value  of  the  tangible  property 
of  such  companies  and  associations,  respect- 
ively, we,  the  state  board  of  equalization. 


hereby  adopt  the  following  rules  and  prin- 
ciples, viz.:  Firsts  The  market  or  fair  caab 
value  of  the  shares  of  capital  stock  and  the 
market  or  fair  cash  value  of  the  debt  to  be 
determined  by  reference  to  the  stock  ex- 
change or  the  books  of  said  corporations; 
and  the  returns  made  to  the  state  board,  or 
other  means  (excluding  from  such  debt  the 
indebtedness  for  current  expenses),  shall  be 
combined  or  added  tegether,  and  the  aggre- 
gate amount  so  ascerteined  shall  be  taken 
and  held  to  be  the  fair  cash  value  of  the 
capital  steck,  including  the  franchise,  re- 
spectively, of  such  companies  and  associa- 
tions. Second.  From  the  aggregate  amount 
ascertained,  as  aforesaid,  there  shall  be  de- 
ducted the  aggregate  amount  of  the  equal- 
ized or  assessed  valuation  of  ail  tangible 
property,  respectively,  of  such  companies 
and  associations  (  such  equalized  or  assessed 


stated  the  market  value  of  the  shares.  This 
return,  verified  by  information  of  actual  sales 
of  such  shares,  governed  the  tax  commission- 
ers in  fixing  the  value  of  the  aggregate  capi- 
tal stock  on  which  the  tax  was  laid.  There 
was  no  complaint  of  error  if  the  standard  of 
measurement  was  correct.  The  contention  was 
that  the  value  of  the  shares  was  artificial, 
and  greatly  exceeded  the  real  worth  of  all  the 
corporate  property,  and  that  the  commission- 
ers erred  in  disregarding  entirely  the  actual 
pecuniary  condition  of  the  corporation  and  the 
value  of  its  real  and  personal  property.  The 
court,  however,  held  the  method  correct,  say- 
ing that  the  market  value  of  corporate  stock 
is  determined,  like  that  of  any  other  commodi- 
ty, by  actual  sales,  and  this  was  what  the  leg- 
islature intended  by  the  statute ;  and  that 
the  commissioners  had  ol)eyed  the  law  both  in 
letter  and  spirit.  And,  it  waa  added,  we  are 
not  prepared  to  say  that  even  a  merely  specu- 
lative value  conferred  upon  stock  by  the  ad- 
vantages of  its  corporate  character  and  the 
privileges  thereto  pertaining  may  not  afford  a 
proper  basis  for  the  imposition  of  a  tax  like 
this.  Com.  V.  Cary  Improvement  Co.  98  Mass. 
19. 

Additional  support  was  lent  to  the  decision 
in  that  case  by  the  statement  that  the  court 
had  decided,  in  Chlcopee  v.  Hampden  County, 
16  Gray,  38,  that  the  market  value  of  all  the 
shares  of  the  capital  stock  was  not  the  proper 
measure  of  the  value  of  the  property  of  a  cor- 
poration ;  and  that  the  converse  must  be  equal- 
ly true,  namely,  that  the  property  held  by  a 
corporation  does  not  furnish  a  proper  measure 
of  the  value  of  its  capital  stock  regarded  as  a 
franchise.     Ibid. 

And  again,  It  Is  declared  to  have  been  re- 
peatedly held  by  the  Massachusetts  supreme 
court  that  the  tax  upon  a  corporation  under 
the  statute  of  1864  (chap.  208)  was  a  tax  upon 
the  franchises,  and  not  upon  the  property,  of 
the  corporation.  In  the  act  of  1865  (chap. 
283)  it  Is  said  that  the  intention  of  the  legis- 
lature to  lay  a  tax  upon  the  corporate  fran- 
chises appears  even  more  obviously.  No  fea- 
ture in  that  statute  has  been  pointed  out  in 
the  case  coram  which  may  operate  to  control 
that  apparent  Intent  and  give  the  statute  the 
eflTect  of  imposing  a  property  tax.  And  that, 
as  ttie  aggregate  valuation  upon  which  the  tax 
Is  computed  is  not  a  valuation  of  the  propei-ty 
of  the  corporation,  it  does  not  include  as  a 
component  part  of  Itself,  the  value  of  (Jnlted 
States  bonds  as  property.  Manufacturers' 
Ins.  Co.  V.  Loud,  99  Mass.  146,  96  Am.  Dec. 
715. 
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The  successive  changes  in  the  Maasachasetts 
taxing  acts  (Laws  1864,  chap.  208;  Laws  1865, 
chap.  283;  Laws  1867,  chap.  52;  Mass.  Pub. 
Stat.  chap.  13,  SS  88,  39)  did  not  change  the 
character  of  the  tax,  and  only  verbally  the 
provlHions  of  the  law.  Boston  Mfg.  Co.  ▼. 
Com.  144  Muss.  598,  12  N.  E.  362. 

The  franchise  tax  is  not  a  tax  on  the  prop- 
erty of  the  corporation,  and  Its  validity  has 
9ometIme8  depended  upon  this  consideration. 
It  is  true  that  to  prevent  the  technical  dia- 
tlnctlou  being  made  the  excuse  for  double  taxa- 
tion it  is  provided  that  the  real  estate,  etc.* 
taxed  locally  ahull  be  deducted  from  the  value 
of  the  stock  in  valuing  the  franchise;  but 
this  does  not  mean  that  the  franchise  tax  la  a 
tax  on  property.  Tremont  &  S.  Mills  v.  Low- 
ell, 178  Mass.  469,  59  N.  E.  1007. 

But  these  statutes  do  not  warrant  imprtidng 
a  tax  upon  a  purely  mutual  life  insurance  com- 
pany according  to  an  original  guarantee  capi- 
tal stock  subscribed  for  and  paid  in  to  enable 
the  company  to  begin  business  and  indemnify 
against  early  losses  the  subscribers,  being  en- 
titled to  a  definite  percentage  accumnlatlng 
dividend,  and  the  stock  being  subject  to  re- 
demption after  a  stated  time.  The  reason  la 
that  the  statutes  only  apply  to  two  classes  of 
rorporatlon.s,  first,  those  having  capital  stocks 
divided  into  shares,  and  second,  stock  and  mu- 
tual insurance  companies, — that  Is,  those 
which  under  one  charter  unite  both  branches 
of  the  insurance  business,  the  stock  depart- 
ment doing  a  stock  business,  and  the  mutaaJ 
department  a  mutual  business,  each  in  effect 
independent  of  the  other  with  distinct  inter- 
ests and  really  constituting  two  companies  un- 
der one  corporate  organization.  And  a  straight 
mutual  company.  In  despite  of  its  having  a 
guarantee  capital  stock,  is  in  neither  class. 
Com.  v.  Berkshire  L.  Ins.  Co.  98  Mass.  25. 

It  has  been  uniformly  held  since  the  forma- 
tion of  the  government  of  Massachusetts,  It  Is 
declared  in  another  case,  that,  under  the  al>ove- 
quoted  provision  of  the  state  Constitution,  the 
legislature  ha^  the  power  to  Impose  an  excise 
upon  any  franchise  or  privilege  conferred  or  ex- 
ercised within* the  commonwealth.  Connecti- 
cut Mut.  L.  Ins.  Co.  V.  Com.  133  Mass.  161. 

In  the  case  of  Atty.  Gen.  v.  Bay  State  MIn. 
Co.  99  Mass.  148,  96  Am.  Dec.  717.  the  court 
considered  and  upheld  the  validity  of  a  tax 
i»pon  the  whole  capital  stock  of  a  foreign  cor- 
poration which  maintained  a  place  of  busi- 
ness in  Massachusetts.  The  line  of  rea- 
soning to  support  this  conclusion  was  as  fol- 
lows .  The  tax  is.  Indeed,  In  form  levied  upon 
the   capital   stock  of  the   corporation.     Bat  It 
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valuation  in  each  case,  if  any,  shall  be  taken 
and  held  to  be  the  amount  and  fair  cash 
value  of  the  capital  stock,  including  the 
franchise)  which  this  board  Is  required  by 
law  to  assess,  respectively,  against  compa- 
nies and  associations  now  or  hereafter  cre- 
ated under  the  laws  of  this  state."  On  the 
22d  day  of  November,  and  immediately  fol- 
lowing the  overruling  of  respondents'  de- 
murrer to  the  petition  filed  herein,  the  state 
board  of  equalization  passed  a  new  set  of 
rules  for  its  government  in  the  assessment 
of  the  capital  stock  and  franchises  of  corpo- 
rations, which  are  ajs  follows:  "Resolved, 
that  for  the  purpose  of  ascertaining  the  fair 
cash  value  of  tne  capital  stock,  including 
the  franchise,  of  all  companies  and  associa- 
tions now  or  hereafter  created  under  the 
laws  of  this  state,  and  for  the  assessment  of 
the  same,  or  so  much  thereof  as  may  be 


found  to  be  in  excess  of  the  assessed  or 
equalized  value  of  the  tangible  property  of 
such  companies  and  associations,  respective- 
ly, we,  the  state  board  of  equalization,  herc- 
b;^  adopt  the  following  rules  and  principles, 
viz.:  First.  The  ca{)ital  stock  of  each  said 
company  or  association  shall  be  valued  as 
an  entirety,  due  consideration  being  given 
to  the  following  propositions:  (a)  To  the 
character  and  duration  of  the  franchise  of 
said  company  or  association;  (b)  to  the 
jimount  of  &e  contribution  (if  any)  de- 
manded of  and  paid  by  said  company  or  as- 
sociation, under  the  provisions  of  anj  con- 
tract or  ordinance,  to  any  municipality,  as 
compensation  for  the  use  of  its  franchise 
privileges  in  said  municipality;  (c)  the 
Highest  and  lowest  quotations  of  the  shares 
ot  stock  of  said  company  or  association  dur- 
ing the  twelve  months  immediately  preced- 


l8  not  merely  the  franchise  of  incorporation 
that  Is  the  basis  of  the  tax ;  nor  Is  It  the  capi- 
tal regarded  merely  as  property.  In  case  of 
domestic  corporations  it  is  based  upon  a  valu- 
ation of  all  the  advantages,  present  and  pro- 
spective, which  the  stock  Is  supposed  to  derive 
from  the  combination  of  capital  and  the  exer- 
cise of  the  rights  and  privileges  enjoyed  by  the 
corporation  in  the  conduct  of  its  business. 
When  the  exercise  of  corporate  functions  au- 
thorised by  the  state  is  extended  beyond  the 
limits  of  the  state,  as  in  railroad  and  tele- 
graph lines,  the  tax  is  apportioned  accordingly. 
In  the  case  of  mining  companies  whose  mines 
are  without  .the  state,  the  tax  is  limited  by  the 
'*par"  of  the  stock ;  and  the  tax  upon  foreigrn 
companies  is  founded  upon  the  express  consid- 
eration of  having  an  office  or  place  of  business 
within  the  commonwealth  for  the  direction  of 
corporate  affairs  or  transfer  of  shares.  A  min- 
ing corporation  which  comes  within  the  terms 
of  this  provision  has  its  domicil  of  business 
within  the  commonwealth  as  completely  as  a 
domestic  corporation  organized  for  the  prosecu- 
tion of  a  like  enterprise,  and  must  take  that 
domicil  subject  to  the  responsibilities  and  bur- 
dens imposed  by  the  laws  which  it  finds  In 
force  there. 

The  case  of  Western  U.  Teleg.  Co.  v.  Atty. 
Gen.  125  D.  S.  530,  31  L.  ed.  790,  8  Sup.  Ct. 
Rep.  961,  has  already  been  cited  {vide,  supra, 
II.),  and  need  only  be  referred  to  again.  It 
was  only  by  holding  the  tax  in  effect  one  upon 
property  of  the  corporation  within  the  state  of 
Massachusetts,  rather  than  a  franchise  tax,  or 
an  excise  or  duty  upon  a  commodity,  that  it 
was  sustained.  The  rights,  privileges,  and 
franchises  of  this  corporation  had  been  be- 
stowed upon  it  by  the  state  of  New  York  and 
the  United  States  and  under  its  Federal  grant 
it  had  a  right  to  enter  and  exercise  its  fran- 
chL^s  in  the  state  of  Massachusetts.  It  was, 
besides,  engaged  in  carrying  on  interstate  com- 
merce. Massachusetts,  therefore,  could  not 
lawfully  tax  its  franchise,  nor  the  privilege 
of  doing  business,  nor  the  business  it 
did  within  that  state;  but  it  could  legally  tax 
ad  libitum  the  property  In  that  state  belong- 
ing to  the  corporation,  regardless  of  the  use  to 
which  it  was  put. 

That  this  was  the  nature  of  the  Massachu- 
setts impost  sustained  in  that  case  is  manifest 
from  the  remark  of  Miller,  J.,  who  wrote  for 
the  court  the  opinion,  when  he  next  had  occa- 
sion to  speak  of  that  decision.  He  thus  ex- 
pressed it :  '*The  court  held  in  that  case  that 
this  tax  being  in  effect  levied  upon  the  capital 
stock  or  property  of  the  company  In  the  state 
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of  Massachusetts,  which  was  ascertained  upon 
the  basis  of  the  proportion  which  the  length  of 
its  lines  in  that  state  bore  to  their  entire 
length  throughout  the  whole  country,  and  not 
upon  its  messages,  or  upon  the  receipts  for 
such  messages,  was  a  valid  tax."  Ratterman  v. 
Western  U.  Teleg.  Co.  127  U.  S.  411,  32  L.  ed. 
229.  2  Inters.  Com.  Rep.  59,  8  Sup.  Ct.  Rep. 
1127. 

If  anything  further  is  required  to  show  thai 
the  tax  was  sustained  as  one  upon  property 
only,  and  certainly  not  upon  the  privilege  ac- 
corded by  Massachusetts  to  a  foreign  corpora- 
tion of  doing  business  within  its  borders,  the 
fact  that  while  the  tax  was  upheld  in  all  re- 
spects the  Injunction  against  doing  business 
j  until  it  was  paid  was  dissolved  and  the  Judg- 
ment to  that  extent  reversed,  would  appear 
conclusive. 

But  a  further  controversy  arose  later  be- 
tween this  same  corporation  and  the  state  of 
Massachusetts  over  the  validity  of  like  taxes 
for  subsequent  years,  and  six  cases,  in  due 
course,  reached  the  United  States  Supreme 
Court  for  decision.  These  cases,  it  was  de- 
clared, could  not  be  distinguished  from  that  of 
Western  U.  Teleg.  Co.  v.  Atty.  Gen.  125  U.  S. 
530,  31  L.  ed.  790,  8  Sup.  Ct.  Rep.  961,  in 
which  the  validity  of  similar  taxes  was  upheld 
in  a  Judgment  delivered  by  Mr.  Justice  Miller 
with  no  dissent.  The  effect  of  the  statutes 
complained  of,  it  was  added,  is  that  every  tele 
graph  company,  whether  incorporated  in  Mas- 
sachusetts or  elsewhere,  owning  a  line  of  tele- 
graph in  Massachusetts,  is  to  be  there  taxed 
on  such  proportion  only  of  the  whole  value  of 
Its  capital  stock  as  the  length  of  its  line  in 
Massachusetts  bears  to  the  whole  length  of  itR 
lines  everywhere ;  and,  to  pi-event  Its  whole 
tax  in  Massachusetts  from  amounting  In  any 
event  to  more  than  that,  it  is  provided  that 
from  the  taxable  portion  of  the  value  of  ita 
capital  so  ascertained  shall  be  deducted  the 
value  of  any  property  owned  by  it  in  Massa- 
chusetts which  is  subject  to  local  taxation  in 
the  cities  and  towns.  Although  this  might  have 
been  expressed  a  trifle  more  lucidly,  one  feela 
upon  firm  ground  again  upon  coming  almost 
immediately  upon  the  statement :  "Such  k)elng 
the  real  state  of  the  case,  all  the  objections  to 
the  validity  of  the  tax  are  met  and  disposed  of 
by  the  decision  of  this  court  in  the  former  case 
between  these  parties."  But  the  learned  Jus- 
tice who  wrote  for  the  majority  (Gray,  J.) 
goes  on  to  say :  By  whatever  name  the  tax 
may  be  called  as  described  In  the  laws  of  Mas- 
sachusetts, it  is  essentially  an  excise  upon  the 
capital  of  the  corporation ;  and  those  laws  at^ 
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ing  the  date  of  assessment,  aiid  the  number 
-of  shares  of  stock  sold  at  such  quotations; 
(d)  any  other  fact  or  condition  or  circum- 
stance that  will  assist  in  arriving  at  a  just, 
-equitable,  fair  cash  value  of  said  capital 
stock.  Second.  From  the  aggregate  amount 
ascertflined,  as  aforesaid,  there  shall  be  de- 
ducted the  aggregate  amount  of  the  equal- 
ized or  assessed  valuation  of  all  the  tan^- 
ble  property,  respectively,  of  such  companies 
and  associations^  wherever  the  same  may  be 
located  (such  equalized  or  assessed  valua- 
tion of  its  Illinois  property  being  taken,  in- 
each  case,  as  the  same  may  be  determined 
by  the  equalization  or  assessment  of  prop- 
-erty  by  this  board),  and  the  amount  re- 
maining, in  each  case,  if  any,  shall  be  taken 
and  held  to  be  the  amount  and  fair  cash 
value  of  the  capital  stock,  including  the 
iranchise,  which  this  board  is  required  by 


law  to  assess^  respectively,  against  compa- 
nies and  associations  now  or  nereafter  cre- 
ated under  the  laws  of  this  state.  Third. 
The  above  and  foregoing  are  declared  to  be 
tlie  only  existing  rules  and  principles  adopt- 
ed by  this  board  for  its  government  in  the 
assessment  of  the  capital  stock  of  companies 
or  associations."  The  state  board  of  equal- 
ization has  power  to  pass  such  rules  for  as- 
certaining the  fair  cash  value  of  the  stock 
of  corporations,  including  franchises,  as  it 
may  deem  equitable  and  just,  provided  such 
rules  are  not  inconsistent  with  the  Consti- 
tution or  the  revenue  act.  The  purpose  of 
such  rules  is  to  provide,  so  far  as  possible, 
a  certain  and  uniform  method  of  ascertaip- 
ing  the  fair  cash  value  of  the  capital  stock, 
including  franchises,  sought  to  be  assesserl. 
In  furtherance  of  tliat  object  the  rules  in 
force  at  the  time  the  petition  herein  was 


tempt  to  ascertain  the  Just  amount  which  any 
corporation  engaged  In  business  within  its 
limits  shall  pay  as  a  contribution  to  the  sup- 
port of  the  government  upon  the  amount  and 
value  of  the  capital  so  employed  by  it  therein. 
The  tax,  although  nominally  upon  the  shares 
of  the  capital  stock  of  the  company.  Is  In  ef- 
fect a  tax  upon  that  organization  on  account 
of  property  owned  and  used  by  it  In  the  state 
of  Massachusetts,  and  the  proportion  of  the 
length  of  Its  lines  In  that  state  to  their  entire 
length  throughout  the  whole  country  is  made 
the  basis  for  ascertaining  the  value  of  that 
property.  Now,  surely,  an  excise  upon  the  cap- 
ital of  a  corporation,  or.  If  one  pleases,  a  tax 
upon  a  corporation  on  account  of  property 
which  It  owns,  however  the  Idea  entertained  be 
expressed,  is  not  the  same  thing  as  a  tax  upon 
that  property  itself.  The  opinion,  however, 
continues :  The  statute  of  Massachusetts  is 
Intended  to  govern  the  taxation  of  all  corpora- 
tions doing  business  within  its  territory, 
whether  organized  under  its  own  laws  or  those 
of  some  other  state.  And  the  rule  adopted  to 
ascertain  the  amount  and  value  of  the  capital 
engaged  In  that  business  within  Its  boundaries 
on  which  the  tax  should  be  assessed  Is  not  an 
unfair  or  unjust  one.  Atty.  Gen.  v.  Western 
U.  Teleg.  Co.  141  U.  S.  40,  35  L.  ed.  628,  11 
Sup.  Ct.  Kep.  889.  Messrs.  Field  and  Harlan, 
JJ.,  noted  their  dissent  from  the  decision  of 
the  court,  but  did  not  express  their  views  in 
writing. 

The  railroad  tax  laws  In  Connecticut  (Gen. 
Stat.  Rev.  1866.  p.  717  ;  Gen.  Stat.  Rev.  1875, 
p.  168),  amendatory  of  the  original  act  of 
1851,  required  from  each  company  liable  to 
the  tax  an  annual  return  of  the  number' and 
market  value  of  its  shares  of  capital  stock  and 
the  amount  of  its  funded  and  floating  debt,  and 
the  payment  of  a  sum  equal  to  1  per  cent  of 
the  market  value  of  the  capital  stock  and  in- 
-debtedness.  It  was  provided  that  such  valua- 
tion should  be  deemed  to  fix  the  value  of  the 
railroad  and  Its  rights,  franchises,  and  prop- 
erty for  the  purposes  of  taxation,  and  that 
the  tax  should  take  the  place  of  all  other  taxes. 
The  tax  thereby  Imposed  was  referred  to  there- 
in as  being  upon  the  property  and  franchise  of 
the  railroads.  The  tax  was  decided  to  be  a 
property,  and  not  a  privilege  or  franchise,  tax. 
Nichols  v.  New  Haven  &  N.  Co.  42  Conn.  103. 

In  holding  the  tax  under  review  In  that  case 
to  be  laid  ui)on  the  property  of  the  corporation 
in  contradistinction  to  an  excise  upon  the  cor- 
poration Itself  as  a  body  politic.  Park,  J.,  voic- 
ing the  views  of  the  majority,  distinguishes 
the  cases  of  Colte  v.  Society  for  Savings,  32 
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Conp.  173,  Affirmed  In  6  Wall.  694,  18  L.  ed. 
897,  and  Colte  v.  Connecticut  Mut.  L.  Ins. 
Co.  .36  Conn.  512,  which,  he  says,  seem  to 
countenance  a  contrary  doctrine,  and  wherein 
the  court  in  his  opinion  went  to  the  verge  of 
the  law.  But,  he  adds,  that,  as  these  cases 
were  well  considered  and  recently  decided,  they 
should  not  be  disturbed,  but  they  ought  not  to 
be  extended,  as  they  would  have  to  be  to  hold 
In  the  case  at  bar  the  tax  under  consideration 
a  corporate  one.  The  principal  argument  to 
support  these  cases  was.  according  to  him,  that 
the  statutes  involved  took  no  notice  of  the  real 
assets  of  the  corporations,  and,  this,  he  says, 
was  the  ground  taken  by  Denio,  J.,  In  People 
c.r  rcL  Bank  of  the  Commonwealth  v.  New 
York  Tax  &  A.  Comrs.  23  N.  Y.  192.  But  the 
Rituatlon  in  the  case,  coram,  was  materially 
dlfforent  in  that  resiiect.  The  law  did  take  no- 
tice of  the  real  value  of  the  assets  of  corpora- 
tions within  its  purview.  In  determining  the 
amount  of  the  tax  each  should  pay,  for  It  made 
the  market  value  of  the  stock  the  criterion  In 
ascertaining  the  amount.  The  stock  of  a  cor- 
poration, he  says,  represents  its  property,  and 
is  valuable  Just  in  proportion  to  the  amonnt 
of  such  property.  The  market  value  of  the 
stock  of  a  corporation  is  the  market  value  of 
the  property  of  the  corporation  in  which  the 
stock  has  been  invested.  If  the  corporation  has 
not  property  enough  to  represent  its  entlr*» 
stock,  the  stock  is  depreciated  In  value, — it  is 
below  par.  If  the  corporation  has  more  prop- 
erty than  enough  to  represent  the  entire  stock. 
the  stock  is  at  a  premium, — It  Is  above  par. 
Hence,  he  concludes,  a  tax  imposed  upon  the 
market  value  of  the  stock  of  a  corporation 
must  be  a  tax  upon  the  market  value  of  the 
property  of  the  corporation  which  represents 
the  stock.  But,  he  does  say  further  on,  that 
it  rhlght  be  claimed  with  truth  that  the  valnc 
of  the  franchise  of  a  corporation  enters  Into 
ond  forms  part  of  the  value  of  Its  stock;  that 
the  franchise  Is  valuable  In  proportion  to  the 
yearly  net  income  of  the  corporation  received, 
and  likely  to  be  received,  in  carrying  on  its 
business ;  that  the  stock  of  a  corporation  de- 
rives Its  value  to  a  great  extent  from  the  fran- 
chise and  Income  together:  and  that  In  some 
cases  these  sources  of  value  double  and  treble 
its  nominal  value.     Ibid. 

Phelps,  J.,  dissenting,  none  the  less  con- 
curred "fully  with  the  views  expressed  by  the 
majority  of  the  court  with  regard  to  ihe 
claim  made  in  behalf  of  the  plaintiff,  that  the 
tax  sought  to  be  collected  ,  .  .  [was]  Im- 
posed on  the  franchise  of  the  defendant."  He 
thought  It  "clearly  a  tax  on  the  property,  and 
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filed  were  passed  soon  after  the  Constitu- 
tion of  1870  went  into  effect^  and  were  in 
fall  force  at  the  time  of  the  commencement 
of  this  suit.  They  are  well  adapted  to  pro- 
duce the  result  desired,  and  have  not  only 
Ijeen  uniformly  applied  by  preceding  state 
boards  of  equalization,  but  have  met  the  ap- 
proval of  this  court  as  well  as  the  Supreme 
Court  of  the  United  States,  ajid  the  method 
pointexl  out  therein  for  assessing  capital 
stock  and  franchises  would  be  a  proper  one 
for  the  board  to  follow  even  though  no  rules 
had  ever  been  formally  paased  by  the  board 
adopting  said  method. 

In  Porter  v.  Rockford,  R.  I.  d  8t.  L.  R. 
Co,  76  111.  561.  the  court,  speaking  by  Mr. 
Justice  Scholfield,  said  (p.  588):  "It  is 
■argued  that,  by  adopting  this  mode  of 
valuation,  the  board  assessed  the  corpora- 
tion upon  the  value  of  the  debts  which  it 


owes,  and  which  are  not,  in  any  sense,  its 
property.  We  are  not  to  assume  that  this 
was  done,  as  it  is  not  enjoined  by  the  reve- 
nue suit,  and  would  be  in  clear  violation  of 
the  duty  imposed  on  the  board.  It  appears 
from  the  resolutions  that  the  object  was  to 
assess  the  capital  stock  and  franchises  of 
corporations  as  is  directed  by  the  4th  clause 
of  the  3d  section  of  the  revenue  act,  and 
the  assessment  is,  in  fact,  on  the  capital 
stock,  including  the  franchise.  The  aver- 
ment in  the  bill  in  this  respect  is  contra- 
dicted by  the  exhibit.  There  is  a  seeming 
injustice  in  taxing  corporations  which  are 
largely  indebted,  and  whose  earnings  are 
insufficient  to  pay  the  accruing  interest,  as 
is  alleged  to  be  the  fact  in  the  present  case, 
to  the  full  extent  of  the  value  of  all  their 
property  and  privileges,  without  regard  to 
their   indebtedness;   yet  it  has   never  been 


not  on  the  franchise  of  the  corporation."     Of 
the  earlier  cases  referred  to  as  decisions  of  his 
court,  in  wliich  the  tax  then  in  question  was 
lield  to  be  imposed  only  on  the  franchise,  that 
the  statutes  involved  differed  in  their  phrase- 
ology in  one  essential  particular  from  the  law, 
sub   judice.     In   neither  of   these,   nor  in   the 
Massachusetts  cases,  was  the  market  value  of 
the  property  of  the  corporation,  as  It  was  in 
the  case  at  bar,   made  the  basis  of  taxation ; 
?nd    the    fact    that    it    was    not    is   prominent 
among  the   reasons  assigned   for  holding  that 
the  respective  taxes  were  laid  upon  the  fran- 
chise, and  not  on  the  property  of  the  several 
corporations.     "To  decide"  the  tax  In  the  case  ' 
he  writes  in,  he  says,  **to  be  such  a  tax,  would  i 
require   us   to  take  an   important   step  in   ad-  { 
vancc    of    the    former    determinations    of    this : 
court,  and  abolish  or  disregard  the  important 
<listinction    to    which    I    have   referred."     Ibid.  \ 

The  reader  will  Ond  the  material  parts  of  the  i 
text  of  the  statute  involved  appended  as  a  note 
to  the  official  report  of  the  case. 

In  the  state  of  New  York,  the  capital  stock 
of  corporations  has  long  been  taxable  by  the 
local  authorities  by  virtue  of  the  provisions  of 
chap.  4r>6,  Laws  of  1857. 

In  New  York  ex  rel.  Bank  of  Commerce  v,  , 
New  York  City  &  County  Tax  Comrs.  2  Black,  I 
G20. 17  L.  ed.  451,  the  report  does  not  show  under  j 
what  statute  the  tax  there  contested  was  im-  j 
posed,  but  in  the  twin  case  of  Bank  Tax  Case, 
2  Wall.  200,  sub  nom.  New  Y'ork  ex  rel.  Bank 
of  the  Commonwealth  v.  New  York  City  & 
County  Tax  &  A.  Comrs.  17  L.  ed.  793,  it  ap- 
pears to  have  been  the  act  Just  cited.  In  the 
flrst  of  these  cases  the  Unit(>d  States  Supreme 
Oonrt  reversed  the  state  courts,  and  held  the 
tax  to  be  one  laid  upon  the  property  of  the 
bank,  upon  its  capital  as  property,  and  that  as 
a  part  of  that  capital  stood  invested  in  United 
States  nontaxable  securities,  that  the  tax  to 
the  extent  that  such  an  investment  required 
must  be  abated.  To  counteract  the  effect  of 
this  decision,  the  legislature  of  New  York,  in 
1863,  enacted  that  all  banks,  banking  associa- 
tions, and  moneyed  corporations  should  be  li- 
able to  taxation  on  the  valuation  equal  to  the 
amount  of  their  capital  stock  paid  in,  or  se- 
CTired  to  be  paid  in,  and  their  surplus  earnings 
(less  10  per  cent  of  their  capital)  in  the  man- 
ner then  provided  by  law,  deducting  the  value 
of  real  estate.  A  bank  tax  assessed  by  virtue 
of  this  act  came  before  the  court  in  the  second 
of  the  cases  to  which  reference  has  Just  been 
made.  The  new  statute  was  held  to  have 
wronght  no  change  in  the  substance  of  the  tax, 
which  was  still  to  be  assessed  upon  bank  cap- 
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ital  as  property,  and  therefore  to  be  reduced 
according  to  the  amount  of  exempt  assets  in 
which  such  capital  was  invested. 

Section  3  of  chap.  456  of  the  New  York  act 
of  1857,  and  the  case  of  People  ex  rel.  Union 
Trust  Co.  V.  Coleman,  126  N.  Y.  433,  12  L.  R. 
A.  762,  27  N.  E.  818,  in  which  its  construction 
was  flually  settled  In  1891,  have  been  cited 
earlier  in  this  note  {vide,  supra,  II.).  It  was 
then  definitely  decided  that  the  capital  stock 
taxable  under  that  statute  Included  only  the 
corporate  capital  existing  in  money  or  prop- 
erty or  both,  and  did  not  embrace  surplus,  divi- 
dend-earning power,  franchise,  nor  good  will. 
And,  consequently,  that  the  actual  value  of 
such  corporate  capital  stock  was  not  to  be 
measured  by  the  aggregate  market  value  of  the 
shares  of  stock,  which  did  embrace  all  of  these 
things.  The  line  of  prior  cases  then  distin- 
guished, limited,  and  explained  has  been  listed 
aupra. 

Since  the  decision  of  that  case  it  has  not 
been  permissible  to  Include  the  franchise  in  lo- 
cally taxing  corporate  capital  stock  In  the 
state  of  New  York.  People  ex  rel.  Second 
Ave.  R.  Co.  V.  Barker,  72  Hun,  126,  25  N.  Y. 
Supp.  340,  Affirmed  in  141  N.  Y.  196.  36  Atl. 
184  ;  People  ex  rel.  Equitable  Gaslight  Co.  v. 
Barker,  144  N.  Y.  94.  31  N.  E.  13,  Reversing 
81  Hun,  22,  30  N.  Y.  Supp.  586 ;  People  ex  rel. 
Consolidated  Teleg.  &  E.  Subway  Co.  v.  Barker, 
7  A  pp.  Div.  27,  39  N.  Y.  Supp.  776 ;  People  ex 
rel.  Coney  Island  &  B.  R.  Co.  v.  Neff,  15  App. 
Div.  585,  44  N.  Y.  Supp.  810;  People  ex  rel. 
Brooklyn  City  R.  Co.  v.  Neff,  19  App.  Div.  590, 
46  N.  Y.  Supp.  385  ;  People  ex  rel.  Edison  Elec- 
tric Illuminating  Co.  v.  Neff,  19  App.  Div.  599, 
46  N.  Y.  Supp.  388 ;  People  ex  rel.  Manhattan 
R.  Co.  v.  Barker,  146  N.  Y.  304,  40  N.  E.  996, 
Reversing  48  App.  Div.  248,  63  N.  Y.  Supp. 
367,  and  Affirming  28  Misc.  13,  59  N.  Y.  Supp. 
026  ;  i'eople  ex  rel.  New  York  &  Q.  Gas  &  Elec- 
tric Co.  V.  Feltner,  58  App.  Div.  555,  69  N.  Y. 
Supp.  27 ;  .I'eoplo  ex  rel.  Consolidated  Gas  Co. 
V.  Feltner,  38  Misc.  178,  77  N.  Y.  Supp.  745; 
People  ex  rel.  Manhattan  R.  Co.  v.  Barker,  152 
N.  Y.  417,  46  N.   E.  875. 

The  taxation  of  corporations  directly  by  the 
state  for  state  purposes  upon  their  franchises 
or  business  began  in  New  York,  with  the  legis- 
lation of  18S0.  Chapter  542  of  that  year  was 
the  Initial  act.  In  its  original  form.  S  3  in 
substance  provided  that  every  domestic  cor- 
poration, and  every  foreign  one  doing  business 
in  the  state,  with  stated  exceptions  that  em- 
braced banks,  life  and  foreign  insurance  com- 
panies, and  manufacturing  corporations  carry- 
ing on  manufacture  withiu  the  state,  should 
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the  policy  of  the  legislature  to  make  any 
discriiDination  in  favor  of  individuals  on 
this  account,  and  corporations  cannot  claim 
an  exemption  from  taxation  when,  under 
like  circumstances,  an  individual  would  not 
also  be  exempt  to  the  same  extent.  The 
mode  of  valuation  adopted  by  the  board  of 
equalization  assumes:  First,  that  the 
value  of  the  aggregate  shares  of  capital 
stock  is  equal  to  the  value  of  all  the  prop- 
erty, including  the  franchise,  belonging  to 
the  corporation,  when  it  is  not  indebted; 
second,  that  when  the  corporation  is  in- 
debted the  indebtedness  proportionally  re- 
duces the  value  of  the  shares  of  capital 
stock;  third,  that  the  value  of  the  debt  is 
determined  by  the  value  of  that  belonging 
to  the  corporation  from  which  its  payment 
can  be  enforced,  so  that,  however  great  the 
nominal  amount  of  the  debt,  its  actual  value 


can  never  exceed  that  sum.  To  illustrate: 
Where  a  corporation  is  free  from  debt,  and 
the  aggregate  value  of  its  shares  of  stock 
is,  say,  $150,000,  it  is  assumed  that  the  value 
of  its  capital  stock,  including  its  franchise,  ia 
$150,000.     If  the  same  corporation,  still  re- 

:  taining  the  same  property,  is,  however,  in- 
debted $50,000,  this  will  reduce  the  aggre- 
gate value  of  its  shares  of  stock  to  $100,- 

I  000,  but  as  the  law  does  not  exempt  corpo- 
rations or  individuals  from  the  pa3rment  of 
taxes  on  account  of  indebtedness  it  would 
not  be  accurate  to  tax  the  corporation  at 
this  amount,  because  to  do  so  would  be  to 
exempt  it  to  the  extent  of  its  indebtedness. 
To  ascertain,  therefore,  what  would  be  the 
Qggi'egate  value  of  its  shares  of  stock  if  the 
corporation  were  free  from  debt,  it  is  nec- 
essary to  add  the  value  of  the  debt  to  the 
value  of  the  shares  of  stock.    If  the  corpo- 


be  subject  to  and  pay  a  state  tax  annually. 
This  tax  was  to  be  computed  as  follows :  If 
the  dividend  made  or  declared  during  any  year 
ending  with  the  first  Monday  of  November 
should  amount  to  6  or  more  per  cent  on  the 
par  value  of  the  capital  stock,  then  the  tax 
was  to  be  at  the  rate  of  a  quarter  of  a  mill 
upon  the  capital  stock  for  each  1  per  cent  of 
dividend.  But  If  no  dividend  had  been  made 
or  declared,  or  If  the  dividends  had  not  been 
6  per  cent  on  the  par  value  of  the  capital  stock, 
then  the  tax  was  to  be  at  the  rate  of  one  and 
one  half  mills  upon  each  dollar  of  a  valuation 
of  the  capital  stock.  For  this  purpose  the  cap- 
ital stock  must  be  estimated  and  appraised  at 
its  actual  value  In  cash,  not  less,  however,  than 
the  average  price  at  which  tlie  stock  had  sold 
during  the  year.  The  section  closed  with  a 
provision  for  computing  the  tax  upon  corpora- 
tions with  two  kinds  of  stock,  common  and 
preferred,  drawing  dividends  at  different  rates. 

Subsequent  amendatory  legislation  (Laws 
1881,  chap.  361 ;  Laws  1882,  chap.  151 ;  Laws 
1885,  chap.  359:  Laws  1889,  chap.  193:  Laws 
1889,  chap.  353;  and  Laws  1890,  chap.  522) 
left  this  section  substantially  providing  that 
every  domestic  corporation,  etc.,  and  every  for- 
eign one  doing  business  in  the  state,  ex- 
cept, etc.,  should  be  liable  to  and  should  pay  a 
tax,  as  a  tax  upon  Its  franchise  or  business, 
*nto  the  state  treasury,  annually,  to  be  com- 
puted as  before  for  the  year  ending  November 
first. 

Out  of  the  varied  amendatory  legislation  of 
sixteen  years.  Issued  chap.  908  of  the  Laws  of 
1896.  Section  182  of  that  statute,  which  cor- 
responded to  the  3d  section  of  the  original  act 
in  substance,  provided  that  every  domestic  cor- 
poration, etc.,  should  pay  to  the  state  treasur- 
er annually  an  annual  tax  to  be  computed  upon 
the  basis  of  the  amount  of  its  capital  stock  em- 
ployed within  the  state,  and  upon  each  dollar 
of  said  amount  at  the  rate  of  one  quarter  of  a 
mill  for  each  1  per  cent  of  dividends  made  or 
declared  npon  its  capital  stock  during  each 
year  ending  with  the  last  day  of  October  If  the 
dividends  amounted  to  6  or  more  per  cent  upon 
the  par  value  of  such  capital  stock.  If  the 
dividend  or  dividends  amounted  to  less  than  6 
per  cent  upon  the  par  value  of  the  capital 
stock,  the  tax  was  to  be  at  the  rate  of  one  and 
one  half  mills  upon  such  portion  of  the  capital 
stock  at  par  as  the  amount  of  capital  em- 
ployed within  the  state  bore  to  the  entire  cap- 
ital of  the  corporation.  If  no  dividend  was 
made  or  declared,  the  tax  was  to  be  at  the 
rate  of  one  and  one  half  mills  upon  each  dol- 
lar of  the  appraised  capital  employed  within 
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the  state.  Then,  after  a  provision  for  the  case 
of  corporations  with  l>oth  common  and  pre- 
ferred stock,  the  section  closed  by  providing- 
that  every  foreign  corporation  should  pay  a  like 
tax  for  the  privilGge  of  exercising  Its  corporate 
franchises  or  carrying  on  its  business  in  such 
corporate  or  organized  capacity  In  the  state* 
to  be  computed  upon  the  basis  of  the  capital  It 
employed  therein. 

The  corporations  excepted  from  liability  for 
this  tax  were  provided  for  by  f  183  and  a  sep- 
arate section,  181,  provided  for  the  payment 
of  a  license  fee  by  foreign  corporations,  witb 
specified  exceptions,  for  the  privilege  of  exer- 
cising corporate  franchises  or  carrying  on  cor- 
porate business  within  the  state,  of  %  of  1  per 
cent,  computed  upon  the  basis  of  the  capita) 
stock  employed  within  the  state  during  the 
first  year  of  business  therein. 

This  legislation  has  given  rise  to  much  liti- 
gation, and  it  has  been  to  a  more  or  less  extent 
shaped,  or  at  least  influenced,  by  the  course  of 
the  decisions  in  respect  of  taxes  Imposed  by 
virtue  of  Its  successive  forms. 

Although  the  original  act  provided  in  ex- 
press terms  that  while  the  lands  of  the  varions 
corporations  to  which  It  applied  should  coo- 
tlnuc  to  be  assessed  and  taxed  where  situated, 
the  capital  stock  and  personal  property  there- 
of should  thereafter  be  exempt  from  assess- 
ment or  taxation  except  as  therein  prescribed, 
and  the  language  was  beyond  all  dispute  snf- 
flclently  broad,  in  the  opinion  of  the  court  or 
appeals,  to  give  Immunity  from  local  taxation, 
it  was  nevertheless  held  to  have  no  such  effect . 
but  to  leave  the  companies  within  the  act  sub- 
ject to  local  taxes  as  before.  The  court  said. 
Che  act  was  "too  loosely  and  inconsistently  ex- 
pressed to  Induce  us  to  give  It  the  sweeplngr 
effect  which  is  claimed  for  it."  The  opinion 
contains  a  naive  reference  to  the  legislation  or 
the  first  year,  one  statute  of  which  assumed  U* 
ratify,  confirm,  and  legalize  the  assessments  of 
taxes  in  the  city  of  New  York  levied  In  disre- 
gard of  the  claimed  exemption,  and  another 
amended  the  act  by  expressly  restricting  the 
exemption  to  taxes  for  state  purposes  alone, 
making  it  thus  accord  with  what  the  state 
ciainied  was  its  original  purpose  and  Intent. 
In  the  course  of  demonstrating  that  both  these 
pieces  of  legislation  were  supererogatory,  the 
court  held  that  they  were  in  effect  declaratory^ 
of  the  legislative  object  and  Intent  of  the  prior 
act.  People  ew  rel.  Westchester  F.  Ins.  Co.  v. 
Drfvenport,  91  N.  Y.  574. 

But  the  first  great  contest  over  the  nature- 
of  The  new  tax  was  waged  between  the  state 
and  the  Home  Insurance  Company,  a  domestic 
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ration  in^  in  the  given  case,  indebted  $150,- 
000,  the  shares  of  stock  will  be  worth  noth- 
ing, but  the  value  of  the  debt  will  be  $150,- 
000,  which  is  the  value  of  that  from  which 
its  payment  can  be  enforced;  and  so,  if  the 
corporation  is  indebted  in  any  greater  sum, 
the  value  of  the  debt  will  still  be  only 
$160,000."  In  Pacific  Hotel  Co,  v.  Lieb,  83 
111.  602,  the  same  learned  justice  (on  p. 
610)  says:  "The  words  'capital  stock,'  as 
used  in  the  revenue  law,  we  have  held  in 
Porter  V.  Rockford,  R.  I,  d  8t,  L.  R.  Co. 
76  111.  561,  and  in  other  subsequent  cases 
where  the  question  has  been  before  us, 
mean  the  property  belonging  to  the  corpora- 
tion; and  we  have  also  held  in  those  cases 
that  it  was  designed  by  the  law  that  all  that 
belongs  to  the  corporation  as  its  property, 
whether  tangible  or  intangible,  and  of  what- 
ever nature  or  kind,  should  be  valued,  un- 


der tliis  designation,  for  the  purpose  of 
taxation.  The  assessed  valuation  of  the 
tangible  property  is  deducted  to  avoid  doub- 
le taxation,  and  when  this  is  done  the  resi- 
due apparently  represents  only  the  valua- 
tion of  the  intangible  property.  But  this 
is  only  apparently  so,  for  in  reality  it  may 
represent  also  tangible  property  not  repre- 
sented by  the  valuation  deducted.  If  there 
be  property  belonging  to  the  corporation 
\^hich  adds  to  the  value  of  the  shares  of 
stock  and  the  value  of  the  debts  of  the  cor- 
poration, and  which  has  been  omitted  in  the 
aRsessraent  of  the  tangible  property,  it,  as 
well  as  the  intangible  property,  would  be 
represented  in  the  balance  remaining  after 
deducting  the  assessed  value  of  the  tangible 
property.  So,  also,  this  balance  might  rep- 
resent an  excess  over  the  assessed  value  of 
the  tangible  property  should  it  be  ajssesscd 


corporation.  A  contest  continued  In  the  Su- 
preme Conrt  of  the  United  States,  where  the 
Issues  involved  were  twice  argued  and  decided 
by  a  divided  irourt.  The  substance  of  the  de- 
cision of  the  state  court  was,  that  the  statutes 
left  the  corporations  still  subject  to  the  pay- 
ment of  local  taxes,  "and  attempted  by  a  new 
system  to  collect  only  so  much  of  the  burdens 
laid  upon  them  as  inured  exclusively  to  the 
use  of  the  state  by  tax  upon  their  franchise 
alone."  It  was  declared  that  the  corporations 
were  expressly  exempted  from  the  customary 
tax  laid  for  state  purposes  upon  their  property 
by  the  general  law,  and  thus  secured  some  com- 
pensation for  this  franchise  tax  by  a  partial 
exemption  from  the  usual  property  tax.  Not 
only  the  object,  but  also  the  method,  contem- 
plated by  the  legislature  was  new  in  some  re- 
spects. Among  other  things,  the  law  enumer- 
ated certain  distinct  and  specified  classes  of 
eorporations  to  whom  Its  various  provisions 
ffhoald  respectively  apply,  and  for  the  first 
time  In  the  history  of  state  taxation  the  state, 
as  distinguished  from  local  authorities,  inter- 
vened directly,  not  only  in  the  assessment  of 
the  tax,  but  also  in  its  collection  and  the  trans- 
fer to  the  state  treasury  of  the  funds  thus  col- 
lected. "It  is  also,"  said  the  court,  •'believed 
to  be  the  first  time  in  the  practice  of  -the  state 
that  an  attempt  has  been  made  by  a  general 
scheme  to  imnose  taxes  exclusively  upon  the 
franchises  and  business  of  corporations  organ- 
ised under  its  laws,  and  to  exact  their  payment 
as  a  condition  upon  the  exercise  of  the  priv- 
ileges granted  them  by  the  state."  Conceding 
the  right  of  the  legislature,  by  virtue  of  its 
Jurisdiction  of  domestic  corporations,  to  tax 
their  business  and  privileges  apart  from  all 
property  taxation  as  in  its  discretion  it  might 
deem  lust  and  proper  to  provide  state  revenues, 
oonnsel  for  the  corporation  contended  that 
when  the  legislature  directed  such  a  tax  to  be 
arrived  at  by  requiring  payment  of  a  percent- 
age upon  declared  dividends,  and  because  the 
computation  rested  In  part  upon  Interest  de- 
rived from  Investments  in  United  States  bonds, 
the  method  necessarily  invalidated  the  tax  to 
the  extent  of  dividends  that  accrued  from  such 
Investments.  To  this  the  court  replied  that  It 
was  conclusively  established  that  the  tax  was 
a  franchise,  and  not  a  property  tax.  It  was 
laid  upon  the  corporations  alone,  and  sanc- 
tioned by  forfeiture  of  charters  as  a  penalty 
for  nonpayment.  Us  amount  was  dependent 
upon  business  prosperity  as  shown  by  capacity 
to  declare  dividends,  instead  of  upon  the  value 
•f  the  corporate  property,  and  It  was  payable 
hj  the  corporations  affected  directly  to  the 
68  L.  R.  A. 


state  authorities.  The  income  of  the  corpora- 
tions, it  was  asserted,  was  referred  to  only  as 
a  means  of  arriving  at  the  measure  of  their  II- 
nbllity.  To  the  further  contention  that  be- 
cause the  amount  of  the  tax  authorized  to  be 
levied  upon  corporations  dividing  less  than  6 
per  cent  annually  was  to  be  graduated  by  the 
appraised  value  of  their  capital  stock.  It  fol- 
lowed that  the  tax  was  a  tax  upon  the  capita! 
stock,  and  not  upon  the  franchise,  the  reply 
was  that  the  direct  contrary  had  l)een  decided 
in  Monroe  County  Sav.  Bank  v.  Rochester,  ^7 
N.  Y.  365 :  Society  for  Savings  v.  Coite.  6  Wall. 
594.  18  L.  ed.  897 :  Provident  Inst,  for  Savings 
V.  Massachusetts,  6  Wall.  611.  18  L.  ed.  907; 
and  Hamilton  Mfg.  Co.  v.  Massachusetts,  6 
Wall.  633,  18  L.  ed.  904.  The  court  said 
further:  We  also  think  it  may  safely  be  as- 
sumed that,  so  long  as  a  corporation  continues 
business  under  its  charter,  the  privilege  of  so 
doing  is  of  some  pecuniary  value  to  it,  and 
that  there  is  no  valid  reason  why  the  value  of 
the  capital  stock  may  not  be  used  as  an  ele- 
ment for  determining  the  amount  of  tax  levied 
upon  franchise,  and  why  it  will  not  in  each 
year  approximate  its  variable  taxable  value 
quite  as  accurately  as  any  other  method.  la 
the  present  case  the  dividends  are  used  to  de- 
termine the  value  of  the  corporate  franchise, 
and  there  Is  no  inconsistency  in  these  modes 
of  estimating  the  respective  values  of  capital 
stock  and  of  corporate  franchises.  The  pros- 
perity of  a  corporation  will  affect  equally  the 
value  of  its  franchises  and  the  market  value  of 
Its  capital  stock,  or.  In  other  words,  what  en- 
hances the  value  of  the  franchise  will  raise 
the  value  of  the  capital  stock ;  and  while  the 
one  may  In  the  aggregate  be  more  greatly  en- 
hanced than  the  other,  yet  they  may  equally  af- 
ford a  Just  method  of  arriving  at  the  taxable 
value  of  the  respective  subjects.  The  opera- 
tion of  the  same  law  determines  the  relative 
value  of  both  stock  and  franchise.  People  v. 
Home  Ins.  Co.  92  N.  Y.  328,  Affirmed  in  119  U. 
S.  129,  30  L.  ed.  350,  8  Sup.  Ct.  Rep.  1385. 
and,  after  reargument,  in  134  U.  S.  694,  33  L. 
ed.  1025,  10  Sup.  Ct.  Rep.  593. 

The  first  affirmance  was  announced  by  the 
then  chief  Justice  as  having  been  by  a  divided 
court,  and  upon  the  second  affirmance  Miller 
and  Harlan,  JJ.,  dissented  because  they 
thought  that,  notwithstanding  the  peculiar 
language  of  the  New  York  statute,  the  tax  in 
controversy  was  in  effect  a  tax  upon  the  bonds 
of  the  government  held  by  the  corporation. 

The  new  system  of  corporate  taxation  in- 
augurated in  the  state  of  New  York  by  the 
enactment  of  the  law  of  1880  was  set  In  opera- 
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at  a  less  sum  than  is  represented  as  its 
value  in  connection  with  the  franchise,  by 
means  of  the  value  of  the  shares  of  stock 
or  the  value  of  the  debts.  The  double 
valuation  being  avoided,  however,  by  the  de- 
duction of  the  assessed  valuation  of  the  tan- 
gible property,  the  corporation  suffers  no  in- 
justice whether  the  balance  entirely  repre- 
sents the  value  of  intangible  property,  or 
whether  it  also,  in  part,  represents  the 
value  of  the  tangible  property.  The  ob- 
ject is  to  reach  the  capital  stock  or  prop- 
erly of  the  corporation  as  an  entirety, — ^the 
tangible  and  intangible  values  combined." 
And  in  the  Tax  Casea,  reported  in  92  U.  S. 
575,  601,  23  L.  ed.  663,  669,  Mr.  Justice 
Miller,  speaking  for  the  court,  says:  "It 
is  .  .  .  obvious  that,  when  you  have  as- 
certained the  current  cash  value  of  the 
whole   funded   debt   and   the   current  cash 


value  of  the  entire  number  of  shares,  you 
have,  by  the  action  of  those  who  above  all 
others  can  best  estimate  it,  ajscertained  the 
true  value  of  the  road, — all  its  property,  its 
capital  stock,  and  its  franchises, — ^for  these 
are  all  represented  by  the  value  of  its 
bonded  debt  and  of  the  shares  of  its  capital 
stock." 

In  the  first  proposition  of  law  above  set 
forth,  the  holding  of  the  court  was  to  the 
effect  that  in  making  the  assessment  of  the 
capital  stock  of  corporations,  including 
franchises,  it  is  proper  to  add  the  market 
or  fair  cash  value  of  the  capital  stock  to 
the  market  or  fair  cash  value  of  the  debt  of 
the  corporation  (excluding  from  such  debt 
the  indebtedness  for  current  expenses),  and 
to  deduct  from  the  result  the  aggregate 
amount  of  the  equalized  or  assessed  vaJua- 
tion  of  all  the  tangible  property  of  said  cor- 


tlon  Immediately,  and  by  virtue  thereof  a  cor- 
poration was  subjected  to  the  tax  before  Its 
first  year  of  existence  had  expired.  People  v. 
Spring  Valley  Hydraulic  Gold  Co.  92  N.  Y.  383. 

This  tax  Is  not  upon  the  dividends  declared, 
nor  upon  the  property  of  a  corporation,  but 
upon  its  franchise  of  carrying  on  business  aa 
a  corporation.  Former  laws  provided  for  the 
taxation  of  the  property  of  the  corporations, 
but  this  tax  upon  their  franchise  was  a  new 
tax  created  by  the  original  statute,  and  per- 
petuated by  amendment.  The  acts  were  pro- 
spective in  tlieir  operation,  and  the  tax  they 
imposed  was  payable  annually,  not  for  the 
past,  but  for  the  future,  enjoyment  of  the 
franchise.  The  amount  of  dividends  made  or 
declared  during  the  year  simply  measured  the 
nnnuai  value  of  the  franchise  upon  which  the 
tax  was  to  be  annually  paid.  As  dividends  can 
only  be  legally  made  out  of  earnings  or  profits, 
and  cannot  be  made  out  of  capital,  they  are  as- 
sumed to  approximate  as  nearly  as  practi- 
cable the  Just  measure  of  the  tax  which  should 
be  Imposed  upon  the  corporation  for  the  enjoy- 
ment of  Us  franchise.  People  v.  Albany  Ins. 
Co.  92  N.  Y.  458. 

The  legislation  of  1880  and  1881  was  the 
creation  of  a  new  system  of  taxation  of  cor- 
lK>rations,  and  provided  a  new  method  of  reg- 
ulating the  contribution  by  them  to  the  pay- 
ment of  state  expenses,  not  upon  property,  but 
upon  privilege  or  business.  The  scheme  is  a 
complete  and  an  independent  one.  People  ex 
rel.  American  Contracting  &  Dredging  Co.  v. 
VVemple,  129  N.  Y.  558,  29  N.  B.  812. 

And,  as  it  was  later  put,  "the  tax  In  this 
case  was  upon  the  corporate  franchise  or  busi- 
ness of  the  relator,  and  not  under  the  general 
laws  of  the  state.  .  .  .  The  statute  .  .  . 
was  Intended  to  provide  for  a  tax  upon  the 
franchise  and  business  of  a  corporation  Instead 
of  a  ^^ene^al  tax  upon  Its  capital  stock  as  the 
I.1W  previously  [to  1880]  existed."  People  ca? 
rel.  WIebusch  &  II.  Co.  v.  Roberts,  154  N.  Y. 
101,  47  N.  E.  980,  Affirming  19  App.  Div.  574, 
46  N.  Y.  Supp.  570. 

So  far  as  these  acts  impose  a  tax  upon  cor- 
porate franchises,  their  operation  Is  confined 
to  domestic  corporations.  As  to  foreign  ones 
the  tax  is  Imposed  solely  upon  business.  People 
V.  Equitable  Trust  Co.  96  N.  Y.  387;  People 
rr  rel.  American  Contracting  &  Dredging  Co. 
V.  Wcmple,  129  N.  Y.  558,  29  N.  E.  812 ;  People 
fT  rel.  Southern  Cotton  Oil  Co.  v.  Wcmple.  131 
N.  Y.  64,  29  N.  E.  1002 ;  People  ex  rel.  Postal 
Teleg.  Cable  Co.  v.  Campbell,  70  Hun.  507,  24 
N.  Y.  Supp.  208 ;  People  ex  rel  Badische  An- 
alln  &  Soda  Fabrik  v.  Roberts,  152  N.  Y.  59, 
d8  L.  R.  A. 


36  L.  R.  A.  756,  46  N.  E.  161 ;  People  ex  rel. 
United  Verde  Copper  Co.  v.  Roberts,  156  N.  Y. 
i  585,  51  N.  E.  203,  Reversing  25  App.  Div.  89, 
48   N.  Y.   Supp.   881. 

As  one  learned  judge  expressed  it,  so  far  as 
the  franchises  themselves  of  the  foreign  cor- 
porations are  concerned  they  are  beyond  the 
reach  of  our  tax  laws.  When  It  is  sought  to 
exercise  them  within  this  state  the  condition 
of  the  right  to  do  so  is  the  liability  to  taxation 
and  control  by  the  legislature  so  far  as  the 
capital  can  be  said  to  be  employed  here.  Peo- 
ple ex  rel.  A.  J.  Johnson  Co.  v.  Roberts,  139  N. 
Y.  70,  45  L.  R.  A.  126.  53  N.  E.  685. 

In  each  of  the  cases  Just  cited  aa  arising  un- 
der the  act  of  1880  and  acts  amendatory  there- 
to, the  subject  of  the  tax  was  either  the  fran- 
chise or  the  business  of  the  corporation,  ac- 
cording as  that  was  of  domestic  or  foreign 
origin.  The  following  cases  are  in  the  same 
class.  Each  involved  a  question  not  here  per- 
tinent, and  in  each  the  tax  was  not  upon  cap- 
ital stock  with  the  franchise  regarded  as  a  tax- 
able element  therein,  but  the  tax  was  Itself  a 
franchise  tax  in  which  capital  stock  was  only 
Involved  as  a  standard  of  measurement.  They 
do  not  require  enlarging  upon  or  reviewing  at 
length.  People  v.  New  York  Floating  Dry 
Dock  Co.  92  X.  Y.  487 ;  People  v.  Gold  ft  Stock 
Teleg.  Co.  98  N.  Y.  67 :  People  v.  Knickerbocker 
Ice  Co.  99  N.  Y.  181,  1  N.  B.  669;  People  ▼. 
Horn  Silver  MIn.  Co.  105  N.  Y.  76,  11  N.  E. 
155,  Affirming  38  Hun,  276,  Affirmed  in  143  U. 
S.  305.  36  L.  ed.  164,  4  Inters.  Com.  Rep.  57, 
12  Sup.  Ct.  Rep.  403;  People  ex  rel.  Piatt  ▼. 
Wemple,  117  N.  Y.  136,  6  L.  R.  A.  303.  2  Inters. 
Com.  Rep.  735,  22  N.  B.  1046 :  People  v.  Amer- 
ican Bell  Teleph.  Co.  117  N.  Y.  241.  22  N.  B. 
1057 ;  People  ex  rel.  Brush  Electric  Mfg.  Co.  v. 
Wemple,  129  N.  Y.  543,  14  L.  R.  A.  708,  29  N. 
E.  808;  People  ex  rel.  Edison  Electric  Illum- 
inating Co.  V.  Wemple,  129  N.  Y.  664,  29  N. 
E.  812 ;  People  ex  rel.  Seth  Thomas  Clock  Co. 
V.  Wemple,  133  N.  Y.  323,  31  N.  E.  328 ;  People 
ex  rel.  Pennsylvania  R.  Co.  v.  Wemple,  138  N. 
Y.  1,  19  L.  R.  A.  694,  33  N.  E.  720 ;  People  em 
rel.  Edison  Electric  Light  Co.  v.  Campbell,  138 
N.  Y.  543,  20  L.  R.  A.  453,  34  N.  B.  370 ;  People 
ex  rel.  John  A.  Roebling's  Sons  Co.  v.  Wemple, 
138  N.  Y.  582,  34  N.  E.  386,  Affirming  63  Hnn, 
452,  18  N.  Y.  Supp.  504;  People  ex  rel.  Hai^ 
Ian  &  H.  Co.  v.  Campbell,  139  N.  Y.  68.  34 
N.  E.  753 ;  People  ex  rel.  Tiffany  &  Co.  v.  Camp- 
bell, 144  N.  Y.  166,  38  N.  E.  990;  People  em 
rel.  Western  Electric  Co.  v.  Campbell,  145  N. 
Y.  587,  40  N.  E.  239,  Affirming  80  Hun,  466, 
HO  N.  Y.  Supp.  472;  People  ex  rel.  Chicago 
Junction   R.  &  Union   Stockyards  Co.   v.  Rob- 
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poration,  and  one  fifth  of  the  remainder 
would  be  the  net  assessed  valuadcn  of  the 
capital  stock,  including  franchise,  over  and 
ahove  the  assessment  of  its  tangible  prop- 
erty. The  method  thus  pointed  out  of  ob- 
taining the  cash  value  of  the  capital  stock, 
including  franchises,  of  corporations  for 
the  purpose  of  taxation  has  been  in  force  in 
this  state  for  many  years,  and  has  been  ap- 
proved by  the  courts,  both  state  and  na- 
tional, and  was  a  proper  rule  for  the  board 
to  follow  in  assessing  the  capital  stock,  in- 
cluding franchises,  of  corporations  for  the 
purpose  of  taxation.  We  are  of  the  opinion 
the  court  did  not  err  in  holding  said  propo- 
sition to  iairly  state  a  rule  of  law  applica- 
ble to  this  case. 

The  second  proposition  challenges  the 
method  providea  in  the  rules  adopted  on 
the  22d  day  of  November,  1900,  for  obtain- 


ing the  fair  cash  value  of  capital  stock,  in- 
cluding the  franchises,  over  and  above  the 
equalized  or  assessed  valuation  of  the  tau- 
gible   property,   for  the   purposes  of  taxa- 
I  tion.     Such    rules    entirely   eliminate  from 
such  consideration  the  indebtedness  of  the 
I  corporation  to  be  taxed.     This  should  not 
I  be  done,  as   the  cash   value  of  the  capital 
I  stock,   including   franchises,  of   a   corpora- 
'  tion    cannot    be    obtained    without    taking 
into    considerauon    the    element    of     debt. 
!  They  also  provide  that  the  amount  paid  to 
.  any  municipality  as  compensation  for  the 
use  of  its  franchise  privileges  in  such  mu- 
'  nicipality  shall  be  taken  into  consideration. 
I  Such  outlay  is  but  a  current  expense,  and 
<  should   no  more   be   taken   into  considera- 
tion in  determining  such  question  of  value 
than  interest  or  labor.    The  rules  adopted 
'  on  the  22d  day  of  November  are  declared 


erts.  154  N.  Y.  1,  47  N.  E.  974,  Reversing  90 
Hnn,  474,  35  N.  Y.  Supp.  968:  People  ex  rel. 
Jewelers'  Circular  Pub.  Co.  v.  Roberts,  155  N. 
Y.  1,  49  N.  K.  248 ;  People  ex  rel.  New  England 
Dressed  Meat  &  Wool  Co.  v.  Roberts,  155  N.  Y. 
408,  41  L.  R.  A.  228,  50  N.  E.  53,  Reversing  20 
App.  Dlv.  521,  47  N.  Y.  Supp.  123  ;  People  ex 
rel.  William  J.  Matheson  &  Co.  v.  Roberts,  158 
N.  Y.  162.  52  N.  E.  1102,  Affirming  27  App. 
Div.  632,  50  N.  Y.  Supp.  1132 ;  People  ex  rel. 
.American  Soda  Fountain  Co.  v.  Roberts,  158  N. 
Y.  168.  52  N.  B.  1104,  Reversing  29  App.  Div. 
585,  51  N.  Y.  Supp.  487;  People  ex  rel.  New 
York  k  E.  River  Ferry  Co.  v.  Roberts,  168  N. 
Y.  14,  60  N.  E.  1043,  Reversing  35  App.  Div. 
625.  55  N.  Y.  Supp.  1146 ;  People  ex  rel.  New 
York  C.  &  H.  R.  R.  Co.  v.  Morgan,  168  N.  Y. 
1.  60  N.  E.  1041,  Affirming  57  App.  Div.  302,  68 
N.  Y.  Supp.  135 ;  People  ex  rel.  Pennsylvania 
R.  Co.  V.  Knight,  171  N.  Y.  354,  64  N.  E.  152, 
Affirming  67  App.  Div.  398,  73  N.  Y.  Supp. 
790:  People  ex  rel.  Davis-Colby  Ore  Roaster 
Co.  V.  Campbell,  66  Hun,  140,  21  N.  Y.  Supp. 
7  ;People  ex  rel.  American  Surety  Co.  v.  Camp- 
hell.  74  Hun,  101.  26  N.  Y.  Supp.  462,  Affirmed 
in  143  N.  Y.  625,  37  N.  E.  827  ;  People  ex  rtl. 
American  Axe  &  Tool  Co.  v.  Roberts,  82  Hun, 
313,  31  N.  Y.  Supp.  245,  Affirmed  in  147  N.  Y. 
699,  42  N.  E.  725 ;  Peopie  v.  Campbell,  88  Hun,  I 
544,  34  N.  Y.  Supp.  801 ;  People  ex  rel.  Freder-  ' 
Ick  A.  Stokes  Co.  v.  Roberts,  90  Ilun,  533,  3G 
N.  Y.  Hupp.  73 ;  People  ex  rel.  Brooklyn  Elev. 
R.  Co.  v.  Roberts,  90  Hun,  537,  36  N.  Y.  Supp. 
34  ;  People  ex  rel.  Staten  Island  Rapid  Transit 
R.  Co.  v.  Roberts,  4  App.  Div.  334,  38  N.  Y. 
Supp.  724  ;  People  ex  rel.  Black  In  ton  Co.  v.  Rob-  ] 
erts,  4  App.  Div.  388,  38  N.  Y.  Supp.  872 ;  Peo- 
ple ex  ret.  Washington  Mills  Co.  v.  Roberts,  8 
Aw».  Div.  201,  40  N.  Y.  Supp.  417;  People 
'T  rel.  ScbwarzBchild  &  S.  Co.  v.  Roberts,  11 
App.  Div.  449,  42  N.  Y.  Supp.  317  ;  People  ex 
rel.  Standard  Wood  Co.  v.  Roberts,  20  App. 
Div.  514,  47  N.  Y.  Supp.  122;  People  ex  rel. 
Lembeck  A  B.  E.  Brewing  Co.  v.  Roberts,  22 
App.  Div.  282,  47  N.  Y.  Supp.  949 ;  People  ex 
rel.  Southern  Cotton  Oil  Co.  v.  Roberts,  25 
App.  Div.  13,  48  N.  Y.  Supp.  1028;  People  ex 
rel.  New  England  Loan  &  T.  Co.  v.  Roberts,  25 
App.  Div.  16.  49  N.  Y.  Supp.  10,  Affirmed  In 
156  N.  Y.  688,  50  N.  E.  1120;  People  ex  rel. 
H.  B.  Smith  Co.  v.  Roberts,  27  App.  DIv.  455, 
50  N.  Y.  Supp.  355 ;  People  ex  rel.  Western  U. 
Teleg.  Co.  v.  Roberts,  30  App.  Div.  78,  51 
N.  Y.  Supp.  747,  Affirmed  in  156  N.  Y. 
693,  51  N.  E.  1093 :  People  ex  rel  A.  N.  Kel- 
logg Newspaper  Co.  v.  Roberts,  30  App.  Div. 
160,  51  N.  Y.  Supp.  866;  People  ex  rel.  Niag- 
ara River  Hydraulic  Co.  v.  Roberts,  30  App. 
58  L.  R.  A. 


Div.  180,  51  N.  Y.  Supp.  771 ;  People  ex  rel, 
Jerome  Park  Villa  Site  &  Improv.  Co.  v.  Rob- 
erts, 41  App.  Div.  21,  58  N.  Y.  Supp.  254  ;  Peo- 
ple ex  rel.  Colonial  Trust  Co.  v.  Morgan,  47 
App.  Div.  126,  62  N.  Y.  Supp.  191,  Affirmed  In 
162  N.  Y.  654,  57  N.  E.  1116;  People  ex  rel. 
Brooklyn  Rapid  Transit  Co.  v.  Morgan,  57  App. 
DIv.  335,  68  N.  Y.  Supp.  21 :  People  ex  rel. 
Union  Ferry  Co.  v.  Roberts,  66  App.  Div.  157, 
72  N.  Y.  Supp.  950;  People  ex  rel.  New  York 
C.  &  H.  R.  R.  Co.  V.  Knight,  75  App.  Div.  169, 
77  N.  Y.  Supp.  401 :  People  ex  rel.  Lackawanna 
Transp.  Co.  v.  Knight.  75  App.  DIv.  164,  77  N. 
Y.  Supp.  398. 

By  the  act  of  March  28,  1862,  New  Jersey 
made  extensive  and  radical  changes  in  her  sys- 
tem of  taxation  In  order  more  equally  to  dis- 
tribute upon  persons  and  property  the  addi- 
tional burdens  consequent  upon  the  Civil  War. 
One  of  the  striking  alterations  was  the  taxing 
of  domestic  corporations  upon  their  capital 
stock,  instead  of  taxing  their  shareholders  on 
their  shares :  and  the  taxing  of  foreign  cor- 
porations upon  their  business  done  or  capital 
employed  in  that  state.  Section  8  of  that  act 
provided  that  all  private  corporations  of  the 
state  should,  and  must,  be  assessed  and  taxed 
at  the  full  amount  of  their  capital  stock  paid 
in  and  accumulated  surplus,  but  that  any  real 
estate  lawfully  owned  by  such  corporations  in 
other  states  should  not  be  estimated  In  such 
Hurplus,  and  the  holders  of  such  capital  stock 
should  not  be  assessed  therefor.  This  stat- 
ute was  held  to  impose  a  tax,  not  upon  the  cor- 
porations as  such,  but  upon  their  prop- 
erty. It  was  snid  that  the  exclusion  of  foreign 
real  estate,  and  the  provision  in  the  13th  sec- 
tion of  the  act  that  the  real  estate  be  taxed 
where  located,  and  the  direction  that  the  as- 
sessed amount  thereof  be  deducted  from  the 
amount  of  the  capital  stock  and  surplus  and 
funded  debt,  or  of  the  valuable  corporate  as- 
sets, showed  that  the  tax  was  designed  to  be 
upon  the  property  of  the  corporation,  and  not 
upon  its  franchise.  Newark  City  Bank  v. 
Fourth  Ward  Assessor,  30  N.  J.  L.  13. 

The  court  afterwai-ds  referred  to  this  case 
by  saying  that  the  principle  was  that  the  tax 
could  not  be  regarded  as  imposed  upon  corpora- 
tions as  such,  but  upon  their  property ;  that 
taxation  on  the  aggregate  amount  of  capital 
paid  in.  and  accumulated  surplus  (as  was  the 
case  with  that  bank, — It  having  been  assessed 
under  the  act  of  March  28,  1862,  since  re- 
pealed), was  a  tax  on  the  parts  of  which  It 
was  composed.  State,  International  &  L. 
Assur.  Co.,  Prosecutor,  v.  Halght,  35  N.  J.  1-. 
279.  . 
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to  be  the  only  existing  rules  and  principles 
in  force  for  the  government  of  the  boara  in 
making  the  assessment  of  the  capital  stock 
of  companies  or  associations.  There  should 
therefore  have  been  included  within  their 
terms  everything  necessary  to  be  considered 
bv  the  board  in  order  that  a  correct  valua- 
tion might  be  reached,  and  there  should 
have  been  included  within  their  terms  no 
element  which  was  not  proper  for  the  board 
to  consider  in  making  such  assessment. 
As  they  exclude  the  question  of  the  debts 
of  the  corporation  from  the  consideration  of 
the  board,  and  provide  that  items  of  mere 
current  expenses  shall  be  taken  into  consid- 
eration in  making  such  estimate,  they  do 
not  present  a  correct  and  lawful  method  of 
determining  the  assessed  valuation  of  the 
capital  stock  of  corporations,  including  the 
franchises,  over  and  above  the  equalized  or 


I  assessed  valuation  of  the  tangible  property, 

I  and  the  court  did  not  err  in  holding  said 

I  proposition  to  be  the  law. 

i  Tlie  respondents  submitted  sixteen  prop- 
ositions in  writing,  which  the  court  waa 
asked  to  hold  as  the  law  of  this  case.  The 
court  held  six  and  refused  ten  of  said  prop- 
ositions.    The    propositions    held    by    the 

'  court  upon  behalf  of  the  petitioner  and  the 

I  relators  we  think  fairly  stated  the  law  of 

'  this  case,  and  the  court  committed  no  error 
in  holding  or  refusing  to  hold  propositions 

,of  law. 

I  It  is  urged  by  counsel  for  the  respond- 
ents, with  great  earnestness,  that  there  ia 
no  evidence  in  this  record  to  sustain  the 
judgment  The  evidence  offered  on  behalf 
of  the  petitioner,  when  considered  alone,  in 
our   judgment   fully   sustains  the   findings 

'and  judgment  of  the  trial  court.    To  meet 


The  New  Jersey  tax  act  of  April  11,  1866, 
taxing  corporntlous  upon  the  amount  of  their 
capital  stock  paid  In  and  accumulated  surplus 
after  deducting  their  real  estate  (Rev.  p.  1156, 
{  13,  p.  1159,  I  23)  of  similar  import,  was  also 
decided  to  have  Imposed  a  tax  upon  the  prop- 
erty, and  not  upon  the  franchises,  of  the  cor- 
porations. Merchants'  Ins.  Co.  v.  Newark,  54 
N.  J.  L.  138.  23  Atl.  305. 

But  the  New  Jersey  statute  of  1884  (Gen. 
Stat.  p.  3335),  imposing  state  taxes  upon  certain 
corporations,  and  providing  for  the  collection  1 
thereof,  which  had  for  its  object  the  imposition 
of  a  license  or  franchise  tax,  and  (f  4)  that,  j 
after  embracing  certain  named  kinds  doing , 
business  in  New  Jersey, — telegraph  and  other 
electric,  gns  and  other  lighting,  sleeping  and 
other  car,  express,  Ins^urance  and  pipe  line  corn- 
pa  nlPS, — and  fixing  a  rate  to  be  levied  thereon, 
provided,  that  all  other  domestic  companies  ex- 
cept railway,  canal,  banking,  religious,  char- 
itable, and  educational  ones,  etc.,  should  pay 
a  yearly  license  fee  or  tax  of  1-10  of  1  per  cent 
on  the  amount  of  their  capital  stock, — did  not 
Impose  a  tax  upon  property,  but  a  tax  by  way 
of  a  license  for  exercising  corporate  franchises. 
Standard  Underground  Cable  Co.  v.  Atty.  Gen. 
46  N.  J.  Eq.  270.  19  Atl.  733 ;  State  v.  Under- 
ground Cable  Co.   (N.  J.  Eq.)   18  Atl.  581. 

The  tax  Imposed  is  a  franchise  tax  exacted 
from  the  company  as  the  price  of  the  right  and 
privilege  which  It  received  from  the  state  of 
being  a  corporation.  Although  the  amount  to 
be  paid  is  determined  by  the  capital  stock  and 
the  duration  of  the  corporate  life,  yet  these  are 
only  the  criteria  chosen  by  the  legislature  for 
ascertaining  the  probable  value  of  the  cor- 
porate franchise  which  the  company  assumed. 
The  tax  is  not  levied  upon  the  corporate  prop- 
erty or  business.  Honduras  Commercial  Co. 
V.  State  Bd.  of  Assessors,  54  N.  J.  L.  278,  23 
Atl.  668,  Followed  and  Approved  in  State, 
llarsden  Co.,  PixMecutor,  v.  State  Bd.  of  As- 
sessors, 61  N.  J.  L.  461,  39  Atl.  638. 

The  system  for  taxing  corporations  upon 
their  capital  stock,  established  In  Pennsyl- 
vania, Is  the  creation  and  outgrowth  of  many 
years  of  legislative  action  and  Judicial  inter- 
pretation. It  differs  in  Important  particulars 
from  the  systems  prevailing  in  other  states. 
According  to  Pearson,  J.,  in  Com.  v.  Phopnlx 
Iron  Co.  1  I*earson  (Pa.)  383,  In  order  prop- 
erly to  understand  and  construe  the  tax  laws 
of  Pennsylvania  one  is  obliged  to  look  into 
their  origin  and  history. 

There  is  a  lucid  exposition  by  Simonton,  J., 
In  the  opinion  in  the  lower  court  In  the  case  of 
Com.  V.  Western  L4ind  &  Improv.  Co.  156  Pa. 
68  L.  R.  A. 


455,  26  Atl.  1034,  that  the  commenUtor  can- 
not do  better  than  to  adopt.  After  quoting  the 
remarks  of  Judge  Pearson  Just  referred  to,  the 
learned  Justice  said,  in  substance :  If,  acting 
on  this  suggestion,  we  look  into  the  history  of 
the  tax  on  capital  stock  to  be  found  in  the  sev- 
eral taxing  acts  and  the  decisions  of  the  coarts, 
we  shall  find  that  Its  construction  has  been  set- 
tled for  nearly  or  altogether  half  a  century. 

The  act  of  June  11.  1840  (P.  L.  612),  pro- 
vided that  the  capital  stock  paid  in  of  all  cor- 
porations on  which  a  dividend  or  profit  of  ] 
per  cent  per  annum  Is  made  or  declared 
shall  pay  for  the  use  of  the  commonweal tb  a 
tax  of  one  half  mill  on  every  dollar  of  the  val- 
ue thereof  and  an  additional  half  mill 
on  every  dollar  of  the  value  thereof 
for  every  additional  1  per  cent  per  an- 
num of  dividend  or  profit  made  or  de- 
clared on  said  capital  stock.  This  act  imposed 
no  tax  where  no  dividend  was  made,  and  there- 
fore, of  course,  made  no  provision,  nor  was 
there  any  necessity  for  an  appraisment  or  as- 
sessment of  the  tax  in  any  other  manner  than 
according  to  the  rate  of  the  dividend.  It  was 
superseded  by  the  act  of  April  29.  1844,  f  33  of 
which  provided  that  the  amount  of  tax  charge- 
able on  the  capital  stock  of  all  banks,  Instlta- 
tions,  and  companies  on  which  a  dividend  or 
proft  of  6  per  cent  per  annum  or  more  shall 
be  made  or  declared  shall  be  at  the  rate  of  one 
half  mill  on  each  1  per  cent  of  such  divi- 
dend or  profit,  and  the  same  shall  be  assessed 
as  provided  in  the  act  of  June  11,  1840.  And 
as  the  mode  of  assessment  provided  by  the  lat- 
ter act  was  an  assessment  according  to  the 
rate  per  cent  of  dividend,  this  was  In  effect 
enacting  that  this  mode  must  be  adopted  where 
the  dividend  equaled  or  exceeded  6  per  cent. 
Then  the  act  of  1844  further  provided  for  an 
appraisement  where  less  than  6  per  cent,  or 
no  dividend,  was  made  or  declared,  thus  de- 
termining clearly  when  the  rate  was  to  be  one 
half  mill  for  each  1  per  cent  of  dividend, 
and  when  It  was  to  be  three  mills  on  the  ap- 
praised value,  but  leaving  no  case  In  which 
the  question  whether  it  should  be  one  or  the 
other  was  to  be  determined  by  any  other 
fact  than  the  rate  per  cent  of  dividend 
made  and  declared. 

The  act  of  April  12.  1859.  took  the  place  of 
S  33  of  the  act  of  1844.  and  the  scope  and  re- 
lation of  these  acts  to  each  other,  and  the  dif- 
ference between  them,  is  thus  stated  by  Agnew, 
J..  In  Phcenlx  Ins.  Co.  v.  Com.  59  Pa.  104: 
The  act  of  April  29.  1844.  {  S3,  charged  the 
tax  which  It  imposes  directly  npon  the  capital 
stock  of  the  corporations  of  this  state.     If  a 
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the  case  made  by  the  petitioner  the  respond- 
«nta  introduced  no  evidence,  their  insistr 
ence  being  that  the  petitioner  had  failed  to 
make  a  case;  that  the  petition  was  prema- 
turely filed;  tliat  the  judgment  was  ren- 
dered too  late,  and  that,  in  any  event,  the 
court  was  without  jurisdiction  to  review  the 
Action  of  the  state  board  of  equalization,  or 
to  coerce  it  by  writ  of  mandamus.  This  is 
Jk  civil  suit,  and  the  members  of  the  board 
were  competent  witnesses,  and  if  it  were 
true  that  the  capital  stock,  including  fran- 
chises, of  said  corporations  were  about  to 
be  or  had  been  fairly  and  honestly  valuctl 
and  assessed,  it  would  have  been  an  easy 
matter  for  them  to  have  explained  to  the 
court  the  methods  pursued  by  them  in  reach- 
ing the  results  which  they  obtained,  and  to 
have  shown  to  the  court  that  such  results 
were   proper   and    legal.    The    respondents. 


however,  saw  fit  to  rest  their  case  upon  the 
law,  and  to  entirely  ignore  the  facts,  and 
we  are  of  the  opinion  that  the  court,  upon 
tliis  record,  not  only  properly  held  the  law, 
but  also  the  facts«  against  them. 

It  is  further  contended  that  the  judg- 
ment of  the  court  awarding  the  writ  is  too 
general,  and  therefore  void.  The  order 
and  judgment  of  the  court,  omitting  the 
formal  part,  is  as  follows:  "And  it  is  fur- 
ther considered  and  directed  by  the  court 
that  you,  the  said  state  board,  and  the  mem- 
bers thereof,  be  and  you  are  hereby  com- 
manded to  convene  forthwith  at  the  capitol 
building,  in  the  county  of  Sangamon,  and 
that  you  there  forthwith  value  and  assess 
the  capital  stock,  including  the  franchise,  of 
each  of  said  companies  herein  named,  as  of 
April  1,  1900,  in  the  manner  provided  by 
law,  so  as  to  ascertain  and  determine,  re- 


company  decluixHl  a  dividend  or  profit  of  6  per 
cent  on  tbe  capital  the  tax  was  to  be  ineag- 
ured  at  the  rate  of  one  half  mill  on  each  1  per 
cent  of  the  dividend  or  profit :  but  when  the 
corponiticn  faiU'd  to  make  dividends,  or  de- 
clared less  than  6  per  cent  per  annum,  then 
a  valuation  of  the  stock  Itself  was  to  be  made 
and  returned,  and  the  tax  was  for  a  sum  equal 
to  three  mills  on  every  dollar  of  the  capital 
stock  thereof  so  estimated  and  appraised.  The 
first  section  of  the  act  of  April  12,  18o0,  also 
Imposed  the  tax  on  the  capital  stock,  but 
changed  the  act  of  1844  so  far  as,  instead  of  a 
valuation  of  the  stock  when  the  dividend  fell 
below  6  per  cent  to  require  payment  of  the 
tax  at  tbe  rate  of  a  half  mill  for  each  1  per 
cent  of  dividend  made  or  declared,  and  pi*o- 
vlded  for  the  valuation  of  the  stock  according 
to  tbe  act  of  1844,  only  when  the  corpora- 
tion failed  to  make  or  declare  any  divldoud. 

Next  came  the  net  of  May  1.  1S6S,  a  con- 
solidation of  all  previous  acts,  taxing  corpora- 
tions for  state  purposes,  the  4th  section  of 
which  Imposing  the  tax  on  capital  stock  is  al- 
most a  literal  transcript  of  the  act  of  1850. 
This  act  continued  in  force  until  it  was  re- 
placed by  the  act  of  April  24,  1874  (P.  L.  68), 
which  was  followed  by  the  act  of  March  20, 
1878  (P.  L.  6),  and  this  in  turn  by  the  act  of 
•Inne  7,  1879 — all  of  which  are  shown  in  Cat- 
uwissa  R.  Co.'s  Appeal,  78  Pa.  59,  and  Mat- 
son's  Ford  Bridge  Co.  v.  Com.  117  Pa.  265,  11 
Atl.  813,  to  be  parts  of  the  same  taxing  sys- 
tem and  practically  identical.  And  the  act  of 
June  1.  1880  (P.  L.  420),  is  but  a  continuation 
•of  the  former  acts. 

To  this  comprehensive  review,  it  need  duly 
be  added  that  the  body  of  the  act  of  June  8, 
1801  (P.  L.  229),  to  provide  Increased  revenues 
for  the  purpose  of  relieving  the  burdens  of  lo- 
cal taxation,  and  for  greater  uniformity  of  tax- 
ation by  taxing  all  the  property  of  corpora- 
tions, etc..  having  capital  stock  at  the  rate  of 
Ave  mills  on  each  dollar  of  its  actual  value, 
made  uo  wide  departure  from  the  line  of  prior 
legislation.  It  was  ushered  in  by  an  extended 
preamble  of  several  paragraphs,  one  of  which. 
In  particular,  the  sixth,  avowing  a  legislative 
aim  to  make  the  taxes  Imposed  upon  corpora- 
tions and  individual  citizens  by  laws  then  in 
force  more  nearly  uniform  by  taxing  all  cor- 
TH>ration8,  etc.,  having  capital  stock  a  fixed 
rate  of  five  mills  upon  each  dollar  of  the  actual 
value  of  their  whole  capital  stock,  ''including 
as  well  their  bonds,  mortgages,  and  money  at 
interest,  as  their  franchises  and  property  of 
other  kinds,**  greatly  influenced  the  decisions 
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of  the  courts  in  cases  in  point  following  Its 
enactment. 

The  reader  cannot  fail  to  be  struck  with  the 
marked  similarity  between  the  Pennsylvania 
legislation  thus  outlined  and  that  of  New  York 
above  reviewed,  commencing  with  chap.  542  of 
the  Laws  of  1880,  nor,  as  he  compares  the  ju- 
dicial interpretations  In  the  two  states  of  their 
resppctive  enactments,  with  the  striking  dis- 
similarity of  the  latter. 

In  the  leading  case  of  Com.  v.  Standard  Oil 
Co.  101  Pa.  119,  Involving  a  tax  by  Pennsyl- 
vania upon  the  capital  stock  of  an  Ohio  cor- 
poration doing  business  in  the  former  state.  It 
wns  contended,  in  behalf  of  the  commonwealth, 
that  the  tax  wan  to  be  Imposed,  according  to 
tbe  letter  of  the  statutes,  upon  all  the- capital 
stock  of  the  company,  notwithstanding  it  was 
a  foreign  corporation,  while  the  company  main- 
tained that  only  so  much  of  its  capital  stock 
B8  was  represented  by  its  property  and  aasets 
invested  and  used  in  l*ennsylvania  could  be 
taxed.  Simonton,  P.  J.,  In  the  court  below, 
anent  this  dispute,  said :  As  these  antagonis- 
tic views  are  to  a  great  degree  based  upon,  and 
sought  to  be  sustained  by,  different  theories  as 
to  the  nature  and  subject  of  the  tax  In  ques- 
tion. It  btfcomes  necessary,  in  order  to  deter- 
mine between  them,  to  ascertain,  if  possible, 
what  is  the  nature  of  this  tax,  and  upon  what 
it  is  imposed.  In  the  view  of  the  state,  it  is  a 
tax  upon  the  franchises  of  the  corporations,  or, 
what  seems  to  l»e  considered  equivalent,  if  not 
Identical,  upon  its  capital  stock  abstracted 
from  any  relation  to  any  tangible  property  and 
assets.  On  the  other  hand,  the  corporation  in- 
sists that  the  tax  is  virtually  imposed  on  its 
tangible  property  represented  by  Its  capital 
stock,  and  that,  when  It  comes  into  the  state 
and  engages  in  business,  it  brings  Just  so  much 
of  its  capital  stock  as  represents  the  tangible 
property  and  asi«etR  Invested  or  used  here,  and 
that  this  proportion,  and  no  more,  is  subjected 
to  the  taxing  power  of  the  state.  Then,  re- 
viewing the  decisions,  he  declares  that  he 
"cannot  avoid  tbe  conclusion  that  the  tax  In 
question  in  this  case  is  a  tax  upon  the  tangible 
property  of  defendant,  represented  by  its  cap- 
ital stock,  and  that  a  tax  on  its  whole  capital 
stock  at  the  valuation  fixed  by  the  dividends 
declared  by  the  company  would  be  a  tax  on  the 
whole  of  its  tangible  property,  most  of  which 

.  .  has  an  actual  visible  situs  beyond  the 
bounds  of  this  state.'*  Then,  turning  to  the 
legislation  and  cases  in  Pennsvlvnnia,  be  adds 
that  he  has  **no  hesitation  m  coming  to  the 
conclusion  that  the  true  construction  of  these 
taxing  acts  must  confine  the  imposition  of  the 
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spectively,  as  to  each  of  said  corporations, 
the  fair  cash  value  of  its  capital  stock,  in- 
cluding its  franchise,  over  and  above  the 
assess^  value  of  the  tangible  property  of 
such  company,  for  the  year  1900.  And  it  is 
further  ordered  that  in  arriving  at  such 
valuations  and  assessments  of  ^e  capital 
stock,  including  the  franchises  of  said  com- 
panies hereinbefore  named,  said  board,  and 
each  member  thereof,  shall,  from  the  best 
information  obtainable  by  it  and  them,  as- 
certain and  take  into  consideration,  among 
other  things,  as  to  each  said  corporation  as 
the  same  was  on  the  1st  day  of  April,  1900, 
the  market  value,  or,  if  no  market  value, 


tlien  the  fair  cash  value,  of  its  shares  of 
stock  and  the  total  amount  of  all  its  indebt- 
edness, except  the  indebtedness  for  current, 
expenses,  excluding  from  such  expenses  the 
amount  paid  for  the  purchase  or  the  ina- 
provement  of  propertjr  and  the  assessed  or 
etjualized  valuation  of  all  tangible  property 
of  said  corporations,  respectively,  on  said 
April  1,  1900.  And  you  are  further  com- 
manded to  direct  the  respective  assessments 
so  made  to  he  certified  by  the  said  auditor 
of  public  accounts  to  the  county  clerk  of 
Cook  county,  that  the  taxes  for  all  purposoF^ 
thereon  may  be  extended  by  said  clerk  for 
the  year  1900.     You  are  further  commanded 


tax  to  so  much  of  the  capital  stock  of  the  de- 
fendant as  was  .  .  .  •  represented  by  prop- 
erty and  business  of  the  defendant  within  the 
state."  And  his  final  conclusion  determines 
the  proportion  of  the  property  and  business 
within  the  state,  and  fixes  the  amount  of  tax 
In  accordance  therewith.  The  supreme  court. 
In  aflHrmlng  these  conclusions,  speaking  through 
Paxson,  J.,  said :  *'It  has  been  repeatedly  de- 
cided, and  is  settled  law,  that  a  tax  upon  the 
capital  stock  of  a  company  is  a  tax  upon  its 
property  and  assets."  To  support  this  propo- 
sition, there  are  cited :  Philadelphia  Sav. 
Fund  Soc.  V.  Yard,  9  Pa.  359;  Lehigh  Coal  & 
Nav.  Co.  V.  Northampton  County.  8  Watts  & 
S.  334 ;  New  York  &  E.  R.  Co.  v.  Sabln,  26  Pa. 
242;  West  Chester  Gas  Co.  v.  Chester  County, 
30  Pa.  232;  Lackawanna  Iron  &  Coal  Co.  v. 
Luzerne  County,  42  Pa.  424  ;  Phoenix  Ins.  Co. 
V.  Com.  59  Pa.  104 ;  Erie  R.  Co.  v.  Com.  66  Pa. 
84,  6  Am.  R<^p.  351 ;  Lackawanna  County  v.  First 
Nat.  Bapk,  94  Pa.  221;  Coatesville  Gas  Co.  v. 
Chester  County,  97  Pa.  476,  and  a  line  of  cases 
in  other  states.  The  opinion  continues : 
"Equally  well  settled  is  the  principle  that  the 
power  of  taxation,  however  vast  In  Its  charac- 
ter and  seaching  in  its  extent.  Is  necessarily 
limited  to  subjects  within  the  Jurisdiction  of 
the  state.'*  This  proposition  Is  supported  by 
citing :  Maltby  v.  Reading  &  C.  R.  Co.  52  Pa. 
146;  McCulloch  v.  Maryland,  4  Wheat.  316,  4 
L.  ed.  579 ;  State  Tax  on  Foreign-held  Bonds. 
15  Wall.  300.  8uh  nom.  Cleveland,  P.  &  A.  R. 
Co.  V.  Pennsylvania,  21  L.  ed.  179.  Not  doubt- 
ing the  competency  of  the  legislature  to  lay  a 
franchise  or  license  tax  upon  foreign  corpora- 
tions for  the  privilege  of  doing  business  In  the 
state,  it  wns  declared  that  the  tax  sub  judice 
was  in  no  sense  such  an  one.  The  state.  It  was 
said,  never  granted  any  license  to  the  Standard 
on  Company  to  do  business  in  It ;  that  it  mere- 
ly taxes  its  property, — that  is  Its  capital  stock, 
— to  the  extent  that  it  brings  such  property 
within  its  borders  in  the  transaction  of  its 
business. 

In  harmony  with  this  decision,  is  a  subse- 
quent utterance  of  the  Pennsylvania  supreme 
court.  "The  capital  stock  is  nothing ;  a  myth  ; 
a  mere  name,  excepting  in  so  far  as  it  Is  rep- 
resented by  Investments  made  with  the  money 
paid  into  the  treasury  of  the  corporation  on 
account  of  such  capital  stock.  Hence  it  Is  that 
the  courts  have  long  since  declared  that  a  tax 
upon  the  capital  stock  of  a  corporation  Is  a 
tax  upon  the  assets  and  property  of  such  cor- 
poration." Fox's  Appeal,  112  Pa.  354,  4  Atl. 
155. 

After  the  enactment  of  the  last  of  the  above- 
referred-to  statutes,  the  question  as  to  the  pro- 
priety of  Including  the  franchise  as  an  element 
of  value  In  taxing  the  capital  stock  of  a  domes- 
tic corpora. t Ion  demanded  and  received  an  an- 
swer In  Com.  v.  Delaware,  8.  &  S.  R.  Co.  165 
Pa.  44,  30  Atl.  522,  523.  This  Is  what  the 
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court  said:  "In  ascertaining  the  actual  value 
of  the  capital  stock  was  it  proper  to  take  Into 
consideration,  as  affecting  that  value,  the  fran- 
chises of  the  company?  We  think  this  ques- 
tion Is  aflirmatively  answered  by  the  act  of 
June  8,  1891,  under  which  the  valuation  was 
made.  The  capital  stock  represents  the  fran- 
chises as  well  as  the  other  property  of  the 
company.  In  the  6th  preamble  of  the  act  there 
appears  a  plain  legislative  purpose  to  include 
the  franchises  In  fixing  the  value  of  the  stock, 
and  tbls  is  In  harmony  with  the  title  and  the 
provifelons  in  respect  to  the  taxation  of  it" 

In  the  opinion  of  the  court  below,  whose 
Judgment  was  thereby  affirmed  without  dissent. 
the  same  question  was  thus  dealt  with :  It 
has  been  settled  by  numerous  decisions,  which 
are  cited  and  affirmed  in  Com.  v.  Standard  Oil 
Co.  101  Pa.  119,  that  the  tax  on  capital  stock 
imposed  by  the  taxing  acts  of  this  state  is  not 
a  franchise  or  license  tax,  but  is  a  tax  on  the- 
propcrry  and  assets  of  the  corporation.  But 
It  by  no  means  follows  that  the  capital  stock 
and  the  tangible  property  and  assets  are  Identi- 
cal, either  in  substance  or  in  value.  The  cap- 
ital stock,  it  Is  true,  represents  the  property* 
and  assets  of  the  corporation,  but  it  represents, 
also,  the  value  of  Its  franchises  and  privileges 
and  facilities  for  doing  business^,  and  the  suc- 
cess with  which  the  business  Is  actually  car- 
ried on  so  far  as  these  are  denoted  and  ex- 
pressed by  the  pecuniary  results  realized ;  and 
the  tax  on  capital  stock  Is,  by  the  express  terms 
of  the  act  of  June  8,  1891  (6  P.  L.  1891,  p. 
229),  intended  to  reach  those  elements  of  val- 
ue. Com.  V.  Delaware,  S.  &  S.  R.  Co.  3  Dauph- 
in Co.  Rep.  249. 

Later  still  the  taxability  of  franchises  as 
elements  in  capital  stock  was  again  under  dis- 
cussion, and  the  supreme  court  essayed  to  put 
the  question  at  rest.  It  took  up  the  task  in 
this  wise:  We  find  under  all  the  acts  taxing 
capital  stock,  the  amount  of  the  tax  was  either 
fixed  by  the  rate  per  cent  of  the  dividends  (In 
which  case  that  was  the  sole  measure  of  the 
tax  regardless  of  the  actual  value  of  the  prop- 
erty and  assets  of  the  corporation),  or  It  wa» 
imposed  on  the  appraised  value  of  the  stock, 
subject  to  the  limitation  In  the  earlier  acts  that 
the  amount  of  the  appraisement  should  not  t>e^ 
less  than  the  value  indicated  by  the  selling- 
price  of  the  stock,  and  afterwards  by  the  lim- 
itation that  it  should  not  be  less  than  th«* 
value  indicated  by  the  amount  of  dividends  or 
profit  made.  The  nature  of  the  test  of  valup 
was  In  all  cases  an  Inquiry  Into  the  result  of 
the  activity  of  the  corporations  for  the  tax 
year  and  an  infei-ence  of  value  from  these  re- 
sults, rather  than  a  direct  estimate  of  the  val- 
ue of  the  tangible  property  and  assets  of  the 
corporation.  There  has  been,  however,  a  large 
class  of  cases  In  which  It  becarao  necessary  to 
have  a  more  direct  reference  to  the  tangible* 
property  and  assets  of  the  corporation  In  mak- 
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to  make  return  to  this  court  on  the  12th 
day  of  June,  A .  D.  1901,  in  what  manner 
you  have  complied  with  this  order."  The 
court  does  not,  by  its  said  order  and  judg- 
ment, undertake  to  control  the  discretion  or 
judgment  of  the  respondents  in  the  valua- 
tion or  assessment  of  the  capital  stock,  in- 
cluding the  franchises,  of  said  corporations. 
It  only  lays  down  the  rules  of  law  which 
govern  and  the  methods  which  should  be 
pursued  by  the  respondents  in  making  such 
valuation  and  assessment.  This  we  think 
proper. 
We  have  been  asked  by  the  petitioner  to 


fix  the  date  when  a  return  to  the  writ 
should  be  made.  Such  order  is  not  neces- 
sary. Under  §  82  of  the  practice  act 
(Hurd's  Rev.  Stat.  1899,  p.  1295),  upon  fil- 
ing in  the  trial  court  a  certified  copy  of  the 
order  of  affirmance  the  same  will  operate  as 
a  procedendo,  and  that  court  will  become 
reinvested  with  juris'diction,  and  may  pro- 
ceed a3  though  no  appeal  had  been  taken. 
Smith  V.  Stevens,  133  111.  183,  24  N.  E.  511. 
Finding  no  reversible  error  in  this  rec- 
cord,  the  judgment  of  the  Circuit  Court 
uill  be  afjirmed. 


iog  the  appralsemeot.  Tbis  was  so  in  all  cases 
where,  by  the  terms  of  the  taxing  act,  or  be- 
cause of  the  nature  or  situs  of  the  property, 
some  of  It  was  subject  to  taxation  and  some 
exempt.  And  when  corporations  whose  capi- 
tal stock  was  subject  to  the  tax  owned  prop- 
erty which  could  not  be  taxed  because  of  its 
nature, — as,  for  instance,  patent  rights  or 
United  States  bonds, — or  because  It  was  lo- 
cated out  of  the  state,  it  became  necessary  to 
ascertain  the  actual  value  of  the  property. 
Com.  V.  Westinghouse  Air  Brake  Co.  151  Pa. 
276,  24  Atl.  1111.  1113 ;  Com.  v.  Westinghouse 
Klectric  &  Mfg.  Co.  151  Pa.  265,  24  Atl.  1107, 
1111;  Com.  V.  Juniata  Coke  Co.  157  Pa.  507, 
22  L.  R.  A.  232,  27  Atl.  373 ;  Com.  v.  Pennsyl- 
vania Coal  Co.  5  Pa.  Co.  Ct.  91  note;  Com.  v. 
Montgomery  Lead  &  Zinc  Min.  Co.  5  Pa.  Co. 
Ct.  89,  and  Com.  v.  Standard  Oil  Co.  101  Pa. 
119, — ^are  all  cited  as  cases  of  this  character. 
That  Is  to  say,  the  decision  runs  to  this :  that 
when  the  capital  stock  of  a  corporation  is  in- 
vested in  patents,  etc.,  or  government  bonds, 
or  real  estate  out  of  the  state,  the  value  of  the 
rest  of  it,  as  shown  by  other  property  and  as- 
sets Including  the  franchise  of  a  domestic  com- 
pany, is  the  subject  of  the  tax.  But  foreign 
corporations  are  taxable  only  upon  so  much  of 
their  capital  stock  as  happens  to  be  In  Penn- 
Fylvanla,  and  while  capital  stock  includes  the 
franchise  Just  the  same,  the  franchise  of  a 
foreign  corporation  Is  of  necessity  always  in 
the  home  state,  never  has  a  situs  In  Pennsyl- 
vania, hence,  is  not  a  part  of  the  capital  stock 
therein,  which,  therefore,  consists  only  of  tan- 
gible property  and  assets.  Com.  v.  New  York, 
P.  &  O.  R.  Co.  188  Pa.  169,  41  Atl.  594 ;  Com. 
V.  Beech  Creek  R.  Co.  188  Pa.  203,  41  Atl.  605 ; 
Com  V.  Fail  Brook  R.  Co.  188  Ta.  190,  43  Afi. 
606;  Com.  v.  Ontario,  C.  &  S.  R.  Co.  188  Pa. 
205.  41  Atl.  607 ;  and,  to  the  like  effect,  Com. 
V.  Manor  Gas  Coal  Co.  8  Pa.  Dist.  R.  258,  Re- 
versed on  other  grounds  in  188  Pa.  195,  41 
Atl.  605. 

Mitchell,  J.,  dissented  In  these  cases,  because 
he  was  of  opinion  that  the  decisions  were 
founded  upon  a  fundamental  error  in  confus- 
ing a  tax  on  the  property  of  the  corporation 
with  the  tax  on  the  property  of  the  Individual 
stockholder  therein,  which,  he  insisted,  was 
what  the  statute  imposed.  The  subject-mat- 
ter of  taxation  under  the  act  of  June  8,  1891, 
he  asserted,  is  capital  stock,  eo  nomine,  inde- 
pendently and  without  reference  to  the  prop- 
erty which  it  represents.  It  is  to  be  taxed  at 
Its  "actual  value  in  cash,  not  less,  however, 
than  the  average  price  which  said  stock  sold 
for  during  said  year,*'  etc.,  and,  referring  to 
the  seventeen  distinct  heads  In  the  sworn  re- 
tarn  required  from  a  corporate  officer,  said  they 
all  tended  to  show  the  value  of  the  stock  as 
such,  and  not  a  single  one  of  them  had  refer- 
ence, directly  or  indirectly,  to  the  value  of  the 
property  which  such  stock  represents.  "The 
value,"  be  continued,  "of  the  capital  stock  in 
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the  hands  of  the  shareholders  Is  the  value  of 
their  resulting  interest  in  the  property  of  the 
cori>oratlon  subject  to  Its  debts  and  incum- 
brances In  view  of  the  uses  to  which  It  may 
be  put  under  Its  corporate  franchises,"  etc. : 
and  this,  he  insisted,  was  the  true  subject  of 
tax  under  the  statute.  He  closed  by  saying: 
"As  construed  by  this  decision  the  tax  is  put 
on  the  value  of  the  property  of  the  corporation 
without  regard  to  the  value  of  the  capital 
stock  in  the  hands  of  the  shareholders.  This 
is  a  total  change  In  the  subject  of  taxation 
without  any  warrant  in  the  statute  and  against 
its  plain  language  and  intent."  The  dissent 
was  Joined  In  by  Green  and  Williams,  JJ. 

There  was  a  section  ({  16)  in  the  Pennsyl- 
vania act  of  June  7,  1879,  that  should  receive 
a  passing  notice  under  this  head.  It  provided 
rhat  no  foreign  corporation,  except  an  insur- 
ance company,  which  did  not  Invest  and  use  Its 
capital  in  the  commonwealth,  should  have  an 
office  or  offices  therein  for  the  use  of  its  offi- 
cers, stockholders,  agents,  or  employees  with- 
out an  annual  license  for  which  It  was  required 
to  pay  in  advance  into  the  state  treasury,  for 
state  use,  one  fourth  of  a  mill  on  each  dollar 
of  its  authorized  capital  stock,  with  a  proviso 
not  here  in  point.  The  exaction  by  virtue  of 
this  section  was  sustained  by  the  Supreme 
Court  of  the  United  States,  which,  in  the  course 
of  Its  decision,  thus  expressed  itself,  pertinent 
to  the  present  discussion  :  We  do  not  perceive 
the  pertinency  of  the  position  taken  by  counsel 
that  the  tax  is  void  as  an  attempt  by  the  state 
to  tax  a  franchise  not  granted  by  her,  and  prop- 
erty or  business  not  within  her  Jurisdiction. 
No  tax  upon  the  franchise  of  the  foreign  cor- 
poration is  levied,  nor  upon  its  business  or 
property  without  the  state.  A  license  lax  only 
is  exacted  as  a  condition  of  its  keeping  an  office 
within  the  state  for  the  use  of  its  officers, 
stockholders,  agents,  and  employees :  nothing 
more  and  nothing  less.  Pembina  Consol.  Sli- 
ver Mln.  &  Mil'.  Co.  v.  Pennsylvania,  125  U. 
S.  181,  31  L.  ed.  650,  2  Inters.  Com.  Rep.  24, 
8  Sup.  Ct.  Rep.  737. 

For  the  purposes  of  this  branch  of  the  in- 
quiry, the  discussion  may  be  confined,  as  re- 
spects the  state  of  Ohio,  to  the  so-called  Nichols 
law  and  the  legislation  supplementary  thereto, 
with  the  decisions  of  the  courts  thereon. 

The  Nichols  law  (90  Ohio  Laws,  S30)  was 
enacted  April  27,  1893,  and  was  an  act  to 
amend  and  supplement  fi§  2777-2780,  of  the 
Ohio  Revised  Statutes.  Section  2777  defined 
express,  telegraph,  and  telephone  companies. 
Section  2778  constituted  the  state  auditor, 
treasurer  and  attorney  general  a  board  of  ap- 
praisers and  assessors  for  such  companies, 
made  the  auditor  its  president,  empowered  him 
to  name  the  time  and  place  for  the  board  to 
convene,  required  one  of  the  members  to  be 
appointed  secretary  and  full  minutes  of  the  pro- 
ceedini^H  to  be  kept.  It  was  made  the  duty  of 
the  board  to  meet  annually  in  May  on  the  call 
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of  the  president.  This  board  was  directed  to 
ascortnln  the  entire  amount  and  value  of  the 
personal  and  real  property  of  said  express,  tele- 
S'raph,  and  telephone  companies,  and  to  that 
<nd  was  empowered  to  require  from  the  offl- 
<'ers  thereof  a  detailed  statement  under  oath  of 
all  the  items  and  particulars  constituting  such 
property,  moneys,  credits,  and  the  value 
thereof,  and  authorized  'to  inspect  books  and 
papers  and  examine  orally  corporate  officers  and 
agents.  The  board  was  then  to  report  annu* 
•ally  on  or  before  the  first  Monday  in  June,  lo 
the  state  auditor,  (a)  the  total  value  of  the 
property  of  said  companies;  (b)  the  value  as- 
sessed against  them  for  their  property  in  the 
«tate  of  Ohio:  and  (c)  the  distribution  of  the 
«ame ;  and  It  waR  invested  with  all  the  powers 
IiossesRed  by  county  auditors  with  respect  of 
4issessment  of  such  companies. 

Secrtion  277S<i  provided  that  each  of  these 
4!ompanles.  whether  domestic  or  foreign,  should 
4uinnally  during  the  first  ten  days  of  May  re- 
turn to  the  state  auditor  (1)  the  amount  of  its 
capital  stock,  (2)  its  place  of  business,  (8)  the 
par  and  market  value  (or  if  there  was  no  mar- 
ket value  then  the  actual  value)  of  its  shares 
iit  the  time  of  the  return,  and  (4)  a  detailed 
statement  of  its  entire  real  and  personal  prop- 
erty, where  located,  and  the  assessed  value 
thereof  for  taxation.  In  addition,  (5)  each 
telegraph  and  telephone  company  was  bound  to 
return  the  whole  length  of  its  lines  and  the 
length  of  so  much  thereof  as  was  within  and 
without  the  state  of  Ohio,  including  the  lines 
controlled  and  used  under  lease  or  otherwise; 
and  (6)  every  express  company  was  bound  to 
include  in  its  return  a  statement  of  its  gross 
receipts  for  the  preceding  year  for  business 
done  in  Ohio,  giving  the  receipts  and  the  loca- 
tion of  each  of  its  offices  in  the  state.  The 
board,  in  determining  the  value  of  the  property 
of  said  companies  in  Ohio  to  be  assessed  and 
taxed  within  the  state,  was  commanded  to  be 
guided  by  the  value  of  said  property  us  deter- 
mined by  the  value  of  the  entire  capital  stock 
of  such  companies,  and  such  other  evidence 
and  rules  as  would  enable  it  to  arrive  at  the 
true  value  in  money  of  the  entire  property  of 
such  companies  within  the  state  of  Ohio  in 
the  proportion  which  this  bore  to  the  entire 
property  of  such  corporations  as  determined 
by  the  value  of  the  capital  stock  thereof  and 
such  other  evidence  and  rules. 

The  remaining  sections  Imposed  penalties 
fipon  corporate  officers  for  neglecting  to  attend 
and  testify  before  the  board :  regulated  the 
apportionment  of  the  assessments  upon  tele- 
graph and  telephone  companies  among  the  sev- 
eral counties  in  which  they  operated  In  pro- 
portion to  the  length  of  the  lines  in  each  com- 
pared with  the  total  length  thereof  in  the 
atate;  required  the  certification  of  the  appor- 
tioned amounts  to  the  respective  county  aud- 
itors ;  and  these  local  officers  on  receipt  of  the 
certifications  to  enter  them  upon  the  local 
rolls ;  and  fixed  the  rate  of  taxation  the  same 
as  that  assessed  against  real  and  personal  prop- 
erty in  the  same  localities.  The  county  appor- 
tionment of  the  assessments  upon  express  com- 
panies was  based  upon  their  receipts  in  each 
eounty  in  proportion  to  the  receipts  of  the 
taxed  companies  in  the  whole  state. 

The  attack  upon  this  statute  was  opened 
ty  the  Western  Union  Telegraph  Company,  in 
the  circuit  court  of  the  United  States  for  the 
southern  district  of  Ohio,  in  a  suit  In  equity 
to  enjoin  the  state  board  from  assessing  the 
taxes  for  1803  upon  that  corporation  by  virtue 
of  the  act.  After  two  hearings  upon  demurrer 
to  the  bill,  Taft,  J.,  in  an  elaborate  opinion, 
lield  the  law  unconstitutional,  because,  in  im- 
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posing  a  tax  upon  property,  measured  by  tbe 
proportionate  value  of  the  capital  stock  in  the 
market,  and  thus  enhancing  the  value  of  tbe 
property  by  drawing  to  it  and  Impressing  open 
It  good  will,  earning  power,  skill  in  adminis- 
tration, contracts,  and  other  intangible  ele- 
ments, the  constitutional  provision  of  Ohicr 
requiring  property  to  be  assessed  by  nniform 
rules  according  to  its  true  value  in  money  was 
violated.  Western  U.  Teleg.  Co.  v.  Poe,  61  Fed. 
449. 

Judge  Taft  followed  this  decision  by  another 
to  the  same  effect.  In  Adams  Exp.  Co.  v.  Poe. 
61  Fed.  470,  and  issued  injunctions  In  both 
cases.  At  the  same  time,  while  adhering  U* 
The  views  he  had  expressed  In  these  cases,  In 
those  of  United  States  Kxp.  Co.  v.  Poe,  and 
American  Exp.  Co.  v.  Poe,  61  Fed.  473,  be  was 
constrained  to  deny  injunctions  because  neither 
of  these  cases  involved  an  amount  sufficiently 
large  to  confer  Jurisdiction  upon  the  Federal 
court. 

Pending  these  decisions,  the  state  authorities 
sought  in  a  friendly  suit  the  Judgment  of  the 
state  courts  upon  the  constitutionality  of  the 
act.  The  state  board  for  the  same  year  had 
assessed  the  National  Express  Company,  a  New 
York  organization,  by  virtue  of  this  act,  $9,450. 
In  the  state,  and  apportioned  $754  thereof  to 
Lucas  county,  and  upon  the  refusal  of  the 
auditor  of  that  county  to  enter  the  apportion- 
ment upon  his  tax  list,  made  application  for  a 
mandamus  to  compel  him  so  to  do.  The  law 
was  challenged  upon  six  separate  grounds,  vim.: 
<1)  That  it  violated  the  rule  of  uniformity  and 
equality  enjoined  by  art.  12,  S  2,  of  the  Ohio 
Constitution  in  that,  the  assessed  property  be- 
ing the  same  in  kind  as  that  owned  by  Indi- 
viduals, it  was  valued  and  assessed  dlfTerently 
by  a  dllTerent  set  of  assessors.  (2)  That  the 
property  wns  not  valued  at  Its  true  value  In 
money  because  capital  stock  Included  good  will, 
franchises  granted  by  a  foreign  government, 
and  property  outside  of  the  state.  (3)  That 
the  act  denied  the  equal  protection  of  the  isfrs 
contrary  to  the  14th  Amendment  to  the  Federal 
Constitution  in  providing  a  dlTerent  classifl- 
catlon  and  method  of  assessment.  (4)  That 
it  deprived  the  corporations  of  their  property 
without  due  process  of  law  In  violation  of  the 
same  amendment.  In  that  it  made  no  provision 
for  notice  and  hearing,  nor  for  any  appeal  from 
the  assessing  board  to  a  superior  body  for  the 
correction  of  error.  (5)  That  the  law  taxed 
franchises  in  taxing  capital  stock,  and  taxed 
them,  not  as  a  police  regulation,  but  to  raise 
general  revenue,  and  the  power  of  taxation 
for  this  purpose  was  limited  by  the  state  Con- 
stitution to  the  taxation  of  properly.  (6) 
And  finally,  that  the  law  laid  a  burden  upon 
Interstate  commerce.  After  a  full  considera- 
tion, the  Ohio  supreme  court  sustained  the  law 
in  every  particular.  State  ex  rcl.  Poe  ▼.  Jones, 
51  Ohio  St.  492,  37  N.  E.  945. 

On  the  strength  of  that  decision,  Taft,  J., 
in  spite  of  the  objection  that  It  had  bees  ob- 
tained m  a  collusive  suit,  ordered  a  renrgument 
of  the  telegraph  and  express  cases  (vide  64  Fed. 
9),  and  then  reversed  himself,  chleOy  upon  the 
ground  that  the  construction  of  the  Ohio  su- 
preme court  of  an  Ohio  statute  as  in  harmony 
with    the   Ohio   Constitution    was    conclusive. 

The  final  decision  was  affirmed  In  the  cir- 
cuit court  of  appeals  for  that  district  In  what 
are  known  as  the  Express  Company  Cases: 
Sanford  v.  Poe :  Fargo  v.  Poe ;  Piatt  v.  Poe,  16 
C.  C.  A.  305,  37  U.  S.  App.  378.  69  Fed.  546 : 
and  thereupon  the  cases  proceeded  to  the 
ITnlted  States  Supreme  Court. 

That  tribunal  In  turn  held  that  the  declsloB 
of  the  Ohio  supreme  court  that  the  act  was  not 
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repugnant  to  the  state  Constitution  must  be 
accepted  as  binding,  even  if  rendered  in  a  fic- 
titious controversy,  and  tlien  decided  that  the 
law  was  in  conflict  with  neither  the  commerce 
clause  nor  the  14th  Amendment  of  the  United 
States  Constitution.  These  conclusions  are 
open  to  no  Just  criticism.  But  it  also  decided 
that  the  act  did  not  impose  taxes  upon  any 
property  outside  of  the  state  of  Ohio,  and  its 
conclusion  in  this  respect  does  not  rest  upon  so 
secure  a  foundation.  The  views  of  the  major- 
ity were  expressed  by  Chief  Justice  Fuller. 
The  basic  propositions  are,  that  a  state  is  at 
liberty  to  tax  corporate  property  within  its 
borders,  even  though  it  t>e  used  as  an  instru- 
ment of  interstate  commerce ;  and  that  In  the 
case  of  railroads  and  telegraphs  the  value  of 
such  property  is  properly  determined,  not  by 
the  Intrinsic  worth  of  rails,  sleeper,  rolling 
stock,  poles,  wires,  etc.,  as  isolated  articles, 
but  by  such  a  proportion  of  the  capital  stoclc 
of  their  corporate  owners  as  the  length  of 
their  lines  within  the  state  bears  to  their 
total  length  everywhere.  This  method,  hav- 
ing been  extended  to  cover  the  rolling  stock  of 
sleeping  and  palace  car  companies  owning  no 
rights  of  way,  may  lawfully  and  should  be 
stretched  to  cover  horses,  wagons,  harness, 
safes,  and  furniture  of  express  companies.  The 
learned  chief  Justice  admits  a  distinction  be- 
tween the  property  of  railroad  and  telegraph 
companies  and  that  of  express  companies, — 
the  physical  unity  existing  in  the  former  is 
lacking  in  the  latter ;  but,  he  says,  there  Is  the 
same  unity  in  the  use  of  the  entire  property 
for  the  specific  purpose,  and  there  are  the  same 
elements  of  value  arising  from  such  use.  The 
Pullman  cars  had  not  such  a  physical  unity, 
and  the  value  of  the  separate  cars  did  not  bear 
a  direct  relation  to  the  valuation  of  that  pro- 
portion of  the  capital  stock  of  the  Pullman 
company  as  the  number  of  miles  of  railroad  trav- 
ersed by  them  In  the  taxing  state  bore  to  the 
whole  mileage  run  by  all  its  cars  everywhere, 
and  yet  the  tax  was  held  valid.  He  could  per- 
ceive no  more  reason  for  limiting  the  valua- 
tion of  the  property  of  the  express  companies 
to  the  value  of  their  horses,  wagons,  etc.,  than 
there  Is  for  limiting  the  valuation  of  railroad, 
telegraph,  and  sleeping-car  property,  to  road- 
bed, rails,  poles,  wires,  and  rolling  stock.  The 
unit  Is  a  unit  of  use  and  management,  he  says, 
and  the  horses,  etc.,  contracts  for  transporta- 
tion, facilities,  the  capital  necessary  to  carry 
on  the  business, — whether  represented  In  tan- 
gible or  intangible  property, — in  Ohio  possessed 
a  value  in  combination  and  from  use  In  connec- 
tion with  the  property  and  capital  elsewhere 
which  could  as  rightfully  be  recognized  in  the 
assessment  for  taxation  in  the  instance  of  these 
companies  as  of  others.  ''Considered,"  he  con- 
tinues, "as  distinct  subjects  of  taxation,  a 
borse  Is,  indeed,  a  horse ;  a  wagon,  a  wagon  ; 
a  safe,  a  safe ;  a  pouch,  a  pouch ;  but  how  is  it 
that  $23,430  worth  of  horses,  wagons,  safes, 
and  pouches  produce  $275,446  In  a  single  year? 
.  .  .  The  answer  Is  obvious.'*  Assuming, 
he  says,  further  on,  the  proportion  of  capital 
employed  In  each  of  several  states  in  which 
such  a  company  operates  has  been  fairly  ascer- 
tained :  while  taxation  thereon,  or  determined 
with  reference  thereto,  may  be  said  In  some 
sense  to  fall  on  the  business  of  the  company,  it 
is  only  Indirectly.  The  taxation  is  essentially 
a  property  tax,  and  as  such  not  an  interference 
with  Interstate  commerce.  Nor  is  the  assess- 
ment on  property  not  within  the  Jurisdiction 
of  the  taxing  authorities  of  the  state,  and  for 
such  a  reason  a  taking  of  property  without  due 
process  of  law :  the  property  taxed  has  its  act- 
ual situs  In  the  state,  and  is  therefore  subject 
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to  the  Jurisdiction  thereof.  There  is  no  at- 
tempt to  tax  properly  having  a  situs  outside 
of  the  state,  but  only  to  place  a  Just  value  on 
that  within.  Presumptively  all  the  property 
of  the  corporation  is  held  and  used  for  the  pur- 
poses of  its  business,  and  the  value  of  its  cap- 
ital stock  and  bonds  is  the  value  of  only  that 
property  so  held  and  used.  The  states  through 
which  the  companies  operate  ought  not  to  be 
compelled  to  content  themselves  with  a  valua- 
tion of  separate  pieces  of  property  disconnected 
from  the  plant  as  an  entirety  to  the  proportion- 
ate part  of  which  they  extend  protection  and 
to  the  dividends  of  whose  owners  their  citizens 
contribute.  Adams  Exp.  Co.  v.  Ohio  State 
Auditor,  165  U.  S.  194,  41  L.  ed.  683,  17  Sup. 
Ot.  Rep.  305,  Reargument  denied,  In  166  U.  8. 
185,  41  L.  ed.  905,  17  Sup.  Ct.  Rep.  604. 

From  the  original  decision,  four  members  of 
the  court.  White,  Field,  Harlan,  and  Brown, 
J  j.,  dissented.  Their  views  were  expressed  by 
Justice  White,  who  opened  his  opinion  with  the 
elementary  principle  that  the  taxing  power  of 
one  government  cannot  be  lawfully  exerted 
over  property  not  within  Its  Jurisdiction  or  ter- 
ritory and  within  the  territory  and  Jurisdic- 
tion of  another.  He  cites  and  comments  upon 
a  long  line  of  decisions  to  show  that  this  prin- 
ciple, common  to  all  Jurisdictions,  is  peculiarly 
applicable  to  the  states  of  the  Union  with  re- 
spect of  each,  and  under  the  restraints  of  the 
Federal  Constitution,  in  particular  the  com- 
merce clause,  which  operates  still  further  to 
hamper  a  state's  power  of  taxation.  Then, 
proceeding  to  analyze  the  Ohio  statute  under 
which  the  taxes  In  dispute  were  assessed,  to 
ascertain  If  It  offended  in  either  respect,  and 
finding  that  the  real  worth  of  the  property  in 
Ohio  belonging  to  the  complaining  companies 
had  been  multiplied  in  the  assessments  between 
ten  and  twenty  fold,  he  concludes  that  there 
Is  no  reasonable  doubt  that  the  sources  of  re- 
ported value  which  were  entirely  outside  of  the 
territory  and  beyond  the  Jurisdiction  of  the 
state  of  Ohio  were  by  some  process  of  calcula- 
tion added  to  the  intrinsic  value  of  the  prop- 
erty within  the  state,  thereby  assessing,  not 
only  property  within  the  state,  but  a  propor- 
tion also  of  nil  the  property  situated  without 
Its  territorial  boundaries.  Revlewii^  the  ex- 
position of  the  system  as  given  by  the  Ohio 
supreme  court  in  State  ew  rel.  Poe  v.  Jones,  61 
Ohio  St.  492,  37  N.  E.  945.  he  declares  the  lan- 
guage susceptible  of  but  one  meaning,  vie.: 
That  In  assessing  the  actual  Intrinsic  value  of 
the  tangible  property  of  the  express  companies 
in  Ohio  It  was  the  duty  of  the  assessing  board 
to  add  to  such  value  a  proportionate  estimate 
of  the  capital  stock,  so  as  thereby  to  assess, 
not  only  the  tangible  property  within  the  state, 
but  also,  along  with  such  property,  a  part  of 
the  entire  capital  stock  of  the  corporation 
without  reference  to  its  domlcll,  and  equally 
without  reference  to  the  situation  of  the  prop- 
erty  and  assets  from  which  alone  the  capital 
stock  derives  value.  This,  he  insists,  is  exactly 
equivalent  to  saying  that,  although  actual 
property  in  other  states  may  not  Itself  be  as- 
sessed in  Ohio,  yet  there  may  be  taken  all  the 
value  of  the  property  in  such  other  states,  and 
such  part  thereof  as  the  assessors  see  fit  may 
be  added  to  the  assessment  In  Ohio.  To  say 
that  while  the  taxing  of  property  in  other 
states  violates  the  Constitution  It  Is  lawful, 
provided  only  it  be  called  taxing  property  with- 
in the  state.  Is  merely  Juggling  with  words. 
The  dissenting  opinion  then  discusses  the  cases 
relied  upon  to  Justify  the  so-called  unlty-of- 
use  theory  of  taxation,  and,  after  an  extended 
review  of  these,  takes  the  ground  that  if  they 
do  establish  such  a  rule,  as  applicable  tp  con- 
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tinuous  lines  of  telegraph  and  railroad,  the 
power  of  state  taxation  is  thereby,  as  to  these 
particular  kinds  of  property,  pushed  to  the 
confines  of  the  Constitution,  and  conceding 
that  under  the  rule  of  stare  decisis  the  cases 
announcing  the  doctrine  should  be  followed, 
they  should  not  be  extended.  The  mere  own- 
ership by  an  express  company  of  property 
within  the  state,  it  is  insisted,  presents  no  case 
for  tlie  application  of  the  unit  rule.  What 
unity  can  thei*e  be,  it  Is  aslced,  between  the 
horses  and  wagons  of  an  express  company  in 
Ohio  with  those  belonging  to  the  same  com- 
pany in  the  state  of  New  York?  The  concep- 
tion of  the  unity  of  railroad  and  telegraph 
lines  Is  necessarily  predicated  upon  the  physi- 
cal connection  of  such  property,  it  was  said  ; 
but  to  apply  a  rule  based  upon  this  condition 
to  isolated  ownership  by  an  express  company 
of  movable  property  in  many  states  in  reality 
declares  that  a  mere  metaphysical  or  Intel leclr 
ual  relation  between  property  situated  in  one 
state  and  property  found  in  another  creates,  as 
between  such  property,  a  close  relation  for  the 
purpose  of  taxation ;  and  such  a  theory  at  once 
advances  by  an  enormous  stride  the  unit  rule 
beyond  every  constitutional  barrier,  and  causes 
it  to  embrace  property  between  which  there  Is 
not,  and,  in  the  nature  of  things,  cannot  be, 
any  real  union  or  relation  whatever.  If,  It  is 
asserted,  a  mere  intellectual  union  between 
property  be  adopted  as  a  rule  of  taxation,  then 
all  the  restrictions  upon  the  power  of  a  state 
to  tax  property  beyond  Its  jurisdiction  are  de- 
stroyed.    Ihiti. 

The  decision  was  not  generally  accepted  as 
satisfactory,  and  an  application  for  a  reargu- 
ment  was  made.  The  counsel  for  the  express 
companies,  in  applying  for  a  reargument,  de- 
clared that  the  prior  decisions  of  the  court 
(which  they  reviewed)  had  conclusively  es- 
tablished the  following  principles:  (1)  That 
a  state  cannot  tax  any  property  of  nonresident 
ownirs  save  such  as  has  an  actual  situs  within 
its  limits.  (2)  That  a  state  cannot  tax,  or 
is  in  any  form  burden,  interstate  commerce.  (3) 
That  neither  of  these  two  principles  Is  vio- 
lated when  a  state  undertakes  to  tax  property 
within  its  limits  and  only  such  property,  if.  In 
ascertaining  the  value  thereof,  the  ordinary 
method  of  assessment  Is  adopted,  or,  if  that 
cannot  be  done,  some  other  fair  and  reason- 
able method  Is  followed.  (4)  That  railroad 
and  telegraph  property  from  Its  nature  and 
condition  cannot  be  justly  assessed  by  the  or- 
dinary method,  and.  therefore,  a  method  that 
takes  Into  account  the  value  of  the  whole  to 
leam  the  value  of  the  part  is  justified  by  neces- 
sity:  and  in  such  cases  tlic  mileage  proportion 
basis  Is  fair  and  reasonable.  They  argued 
that  it  logically  followed  that  mileage  or  pro- 
portionate assessment  can  never  be  justified 
when  the  ordinary  methods  of  valuation  are 
practicable;  and,  as  such  ordinary  methods 
were  plainly  practicable  In  the  case  of  the 
property  of  the  express  companies  In  Ohio,  the 
methods  pursued  in  assessing  the  taxes  con- 
tested were  wrong,  and  the  decision  sustaining 
them  was  unsound.  They  asserted  that  the 
decision  established  an  entirely  new  general 
principle  of  corporate  taxation,  to  wit :  That, 
where  there  Is  a  "unity  of  use"  of  several  pieces 
of  properly  not  united  by  any  physical  tie, — 
some  of  them  within,  and  others  without,  the 
state, — that  the  value  of  those  within,  for  the 
-  purposes  of  state  taxation,  may  be  determined 
by  the  value  of  the  whole,  even  though  the 
pieces  are  physically  separable,  and  as  sepa- 
rated are  ordinary  things  with  ordinary  market 
values  capable  of  similar  uses  anywhere  by 
anvbody  in  multiform  enterprises,  and  differ 
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in  no  respect  from  thousands  of  other  dasses- 
of  chattels  which  form  the  nsuaJ  subjects  of 
taxation.  And  this  is  a  principle,  they  assert^ 
that  has  neither  been  declared  nor  discussed  In 
any  prior  case ;  and,  further,  that  the  decision' 
on  which  a  reargument  is  sought  neither  de- 
flnes  nor  explains  what  is  this  "unity  of  use." 
The  counsel  for  the  companies  distinguished 
the  most  nearly  analogous  case  of  Pullman's- 
I'alace  Car  Co.  v.  Pennsylvania,  141  U.  S.  18, 
35  L,  ed.  613,  3  Inters.  Com.  Rep.  595,  11  Sup. 
Ct.  Rep.  876.  upon  the  authority  of  which  the 
court  had  seemed  to  rely,  by  pointing  out  that 
the  cars  which  in  that  case  had  been  subjected 
to  taxation  were  taxed  only  at  their  actual 
value,  nut.  inasmuch  sls  these  cars  were  con- 
stantly shifting  and  giving  place  to  others,  com- 
ing Into,  passing  through,  and  going  out  of 
Pennsylvania,  they  could  not  be  assessed  in 
upecie,  and  were  necessarily  reached  In  some- 
other  way,  and  hence  a  proportionate  port  of 
the  capital  stock  was  allowed  to  represent 
thetn  ;  the  company  contending  that  as  personal 
property  they  had  no  situs  In  Pennsylvania, 
and  were  taxable  only  at  Its  domlcll  in  the 
state  of  Illinois:  whereas,  the  horses,  wagons, 
etc.,  of  the  express  companies  in  Ohio  remain 
there  all  the  time;  they  are  admitted  to  have 
a  situs  for  taxation  in  that  state:  the  contest 
is  not  over  the  tax  itself,  nor  the  subject  of 
it.  but  the  basis  upon  which  It  is  computed. 
The  reargument  was  denied,  and  the  task  of 
justifying  the  decision  was  intrusted  to  Mr. 
•Tustlce  Brewer.  He  enters  upon  It  by  saying. 
truly  enough,  that  the  taxes  Imposed  upon  the 
express  companies  by  the  statutes  of  Ohio, 
Indiana,  and  Kentucky, — for  all  three  statea 
were  Involved,  and  the  others  will  be  referred 
to  infra, — are  certainly  not  In  terms  privilege 
taxes,  but  purport  to  be  taxes  upon  the  prop- 
erty of  the  companies.  They  are  not,  in  form 
.It  least,  subject  to  any  of  the  denunclatlona 
against  privilege  taxes.  The  statutes  grant 
no  privileges  of  doing  an  express  business, 
charge  nothing  for  the  doing  of  such  a  business, 
contemplate  only  the  assessment  and  levy  of 
taxes  upon  the  property  of  the  express  com- 
panies within  the  respective  states.  Then,  he 
proce«»ds,  "and  the  only  really  substantial  ques- 
tion is  whether,  properly  understood  and  ad- 
ministered, they  subject  to  the  taxing  power  of 
the  state  property  not  within  its  territorial 
limits."  P»ut,  with  great  respect,  this  was  not 
exactly  the  question.  The  real  query  wa«, 
whether  these  st.ttutes  as  actually  understood 
ond  administered,  and  as  construed  by  the 
highest  court  In  the  state,  In  assessing  taxes 
upon  property  within  the  state, — property  In 
no  wise  distinguishable  from  other  chattels, 
and  usable  and  useful  everywhere  by  every- 
l»od5%  which  had  an  ordinary  and  easily  ascer- 
lalnable  value  in  the  open  market, — did  not 
impute  thereto  a  wholly  artificial  and  fictltiona 
value  between  ten  and  twenty  times  Its  intrin- 
sic worth,  because  it  was  used  in  a  common  en- 
terprise with  like  property  without  the  state, 
by  a  common  owner  having  valuable  franchises 
which  enabled  him  to  realize  large  profits  from 
Us  use:  such  excess  value  being  referable  only 
to  elemenrs  tangible  and  Intangible  outside  the 
state  of  Ohio.  The  burden  of  the  contention 
of  th«;  express  companies  Is,  he  says,  that  they 
h.ive  certain  tangible  property  within  the 
state,  such  as  horses,  wagons,  etc.,  and  that 
such  tangible  property  is  their  only  property 
within  the  state  :  that  It  must  be  valued  like 
other  like  property,  and  upon  such  valuation 
alone  can  tuxes  be  assessed  and  levied  against 
them.  But  this  contention,  he  continues,  prac- 
tlcalls  ignores  the  existence  of  intangible  prop- 
erty,— or  at  least  denies  Its  liability  for 
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tlon ;  adding  that  there  was  nothing  in  the  na- 
ture of  things,  or  In  the  limits  of  the  Federal 
<:on8titution,  which  restrains  a  state  from  tax- 
ing at  Its  real  value  such  Intangible  property. 
Very  true,  provided, — and  this  was  the  very 
kernel  of  the  dispute, — the  Intangible,  like  the 
tangible,  property  Is  In  the  state.  The  learned 
Instice  draws  nearer,  when  he  proceeds  to  say 
that  a  distinction  must  be  noticed  between  the 
construction  of  a  state  law  and  the  power  of 
the  state.  That  if  a  statute,  properly  con- 
strued«  contemplates  only  the  taxation  of  horses 
and  wagons,  then  those  belonging  to  an  express 
<'ompany  can  be  taxed  at  no  higher  value  than 
those  belonging  to  a  farmer.  But  that,  if  the 
Ktate  comprehends  all  property  in  its  scheme 
of  taxation,  then  the  good  will  of  an  organized 
4ind  established  Industry  must  be  recognized 
-lis  a  thing  of  value.  The  capital  stock  of  a 
^corporation  and  the  shares  in  a  joint  stock  I 
company  represent,  not  only  tangible  property,  ' 
bnt  also  the  Intangible.  Including  therein  all 
corporate  franchises  and  all  contracts,  priv- 
ileges, and  good  will  of  the  concern.  And  yet 
I  he  subject  of  the  tax,  whether  tangible  or  in- 
tangible, must  be  within  the  Jurisdiction  to  be 
taxed  as  property.  The  question.  Can  a  state 
In  taxing  property  within  it  assess  it,  not  only 
at  its  real  value,  but  clap  on  top  of  that  the 
value  of  intangible  or  tangible  property  beyond 
its  borders,  belonging  to  a  nonresident?  is 
still  unanswered.  The  learned  justice  deals 
with  the  problem  after  the  following  fashion. 
After  dwelling  upon  the  fact  that  the  Adams 
Express  Company  in  its  Ohio  return  gave  the 
number  of  Its  shares  at  120,000,  and  their  value 
^140  each,  equaling  $16,800,000  in  toto:  that 
it  had  real  estate  woith  in  Ohio  $25,170,  and 
elsewhere  $3,005,157,  and  personal  property 
worth  in  Ohio  $42,065,  and  elsewhere  $1,117,- 
426.05 ;  or  tangible  assets  everywhere  totalling, 
^54.189,818.57,  In  all  but  a  quarter  of  what  the 
concern  was  worth  to  Its  stockholders  for  In- 
<Y»me  and  sale, — he  declares  that  the  $12,000,- 
OOO  of  dlflTerence  should  be  taxable,  and  usks. 
Where  Is  the  situs  of  this  intangible  property? 
And  again,  he  adds,  the  Adams  company  has 
by  Its  own  showing  $4,000,000  worth  of  tangi- 
ble property  scattered  through  dlfTerent  states, 
and  with  it  transacts  its  business.  By  the 
tusiness  it  transacts,  by  combining  Into  a  single 
use  all  this  tangible  property,  by  the  contracts, 
franchises,  and  privileges  it  possesses,  It  has 
•created  a  corporate  property  worth  $16,000,000. 
Thus,  according  to  Its  figures  its  franchises, 
prlvil*»geR,  etc.,  its  Intangible  property,  is 
worth  $12,000,000.  And  thereupon  he  repeats 
the  question :  Wliere  Is  the  situs  of  this  In- 
tangible property?  Is  It,  he  says,  simply  where 
the  home  oflice  Is,  where  the  central  directing 
thought  controls  the  vast  machine,  in  the  state 
which  gave  It  its  corporate  franchise,  or  is  It 
<li8trlbnted  wherever  its  tangible  property  Is 
located  and  its  work  is  done? 

The  question  Is  a  crucial  one.  The  assump- 
tion behind  It  Is,  that  if  this  Intangible  prop- 
erty, or  rather  the  intangible  elements  that  go 
to  make  up  the  difference  between  the  aggre- 
gate market  value  of  the  stock  and  the  totality 
of  the  tangible  property,  are  not  to  be  regarded 
us  anchored  at  the  domicil.  they  are  evenly  ' 
distributed,  and  in  the  same  proportion  wher- 1 
ever  the  tangible  property  Is  found.  When, 
plainly,  the  franchise  of  corporate  existence 
and  the  skill  of  management,  at  least,  are  in- 
separable from  the  domicll. 

But  the  learned  justice  favors  the  distribu- 
tive theory.  Every  state,  ho  says.  In  which  the 
company  has  more  or  less  property,  and  trans- 
acts business,  may  rightfully  say  that  the  $16,- 
000.000  of  value  springs,  not  merely  from  the 
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original  grant  of  corporate  powers  by  the  state 
which  created  the  organization,  or  from  the 
mere  ownership  of  the  tangible  property,  but 
from  the  fact  that  the  tangible  property  com- 
bined with  contracts,  privileges,  and  franchises 
Into  a  single  unit  of  pi-operty  and  to  that  unit 
efich  state  contributes  a  proportionate  share. 
Adams  Kxp.  Co.  v.  Ohio  State  Auditor,  166 
t;.  S.  is.',  41  L.  ed.  965,  17  Sup.  Ct.  Rep.  604. 

The  states  of  Ohio,  Indiana,  and  Kentucky 
havf  systems  of  corporate  taxation  of  marked 
Rimilnrlty.  They  constitute  an  isolated  group, 
so  far  ns  the  present  topic  is  concerned. 

In  the  Indiana  railroad  tax  cases  before 
cited;  vis.:  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Backus,  154  U.  S.  421,  38  L.  ed.  1031,  14 
Sup.  Ct.  Itep.  1114,  Affirming  133  Ind.  625,  33 
N.  E.  432  :  Indianapolis  &  V.  H.  Co.  v.  Backus, 
154  U.  S.  438,  38  L.  ed.  1040,  14  Sup.  Ct.  Rep. 
1114,  Affirmincr  133  Ind.  609,  33  N.  E.  443; 
(Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Backus.  154 
I'.  S.  439.  38  L.  ed.  1041.  4  Inters.  Com.  Rep. 
677,  14  Sup.  Ct.  Rep.  1122,  Affirming  133  Ind. 
513,  18  li.  R.  A.  729,  33  N.  E.  421,  wherein  a 
great  number  of  objections  were  urged  against 
the  vnlidity  of  the  disputed  taxes  and  the  con- 
stitutionality of  the  statute  by  virtue  of  which 
they  were  Imposed,  the  value  of  the  franchises 
was  not  taken  into  account.  The  assessments, 
indeed,  were  based  on  the  principle  of  treating 
each  line  as  an  entirety,  and  valuing  it  as  a 
unit  of  which  the  Indiana  mileage  In  propor- 
tion to  the  total  mileage  was  taken  as  meas- 
uring the  value  of  the  railroad  track  and  rolling 
stock  in  that  state  for  the  purposes  of  such 
taxation.  And  the  authorized  capital  stock, 
the  number  of  shares  into  which  It  was  divided, 
the  amount  thereof  paid  up,  the  market  value 
If  any,  and.  If  not,  the  actual  value  of  the 
shares,  the  indebtedness,  except  for  current 
expenses,  and  the  total  tangible  property  listed 
in  Indiana,  wei'e  all  elements  in  the  action 'of 
the  board  of  tax  commissioners  In  making  the 
contested  assessments.  Yet  the  franchises 
were  not  included,  as  is  plain  from  the  opinion 
of  Brewer,  J.,  in  the  last  of  the  trio  cited.  Re- 
marking at  the  outset  that  the  third  case  was 
similar  to  the  others  in  that  It  was  a  suit 
brought  by  another  plaintiff  In  the  same  court 
challenging  an  assessment  of  Its  railroad  for 
the  Shme  year  by  the  same  board  with  the  same 
result  both  upon  the  trial  and  in  the  supreme 
^ourt  of  Indiana,  and  that  It  was  useless  to  re- 
consider the  constitutionality  of  the  act  or 
questions  dependent  solely  upon  like  testimony 
passed  upon  by  the  other  decisions,  and  adding 
I  bat  in  the  third  case  there  had  been  a  more 
elaborate  effort  to  show  that  property  values 
outside  at  Indiana  had  been  Included  In  the 
tissessment,  and,  while  the  testimony  offered 
upon  this  point  was  similar  in  character  to  that 
In  the  other  cases.  It  went  beyond  them,  the 
learned  justice  reviews  the  testimony  received 
ns  well  as  rejected,  and  then  says:  "It  will  be 
noticed  that  no  testimony  was  ruled  out  show- 
ing, or  tending  to  show,  what  was  in  fact 
valued  and  asses.sed  by  the  state  board ;"  and, 
"there  was  also  direct  testimony  that  no  fran- 
chise belonging  to  the  plaintiff  was  estimated 
•  n  making  the  assessment." 

The  railroads  in  these  cases  were  assessed 
under  the  Indiana  statute  of  March  6,  1891,  a 
general  taxing  act  with  special  provisions  re- 
lating to  this  class  of  corporations.  The  con- 
stitutionality of  the  act  and  ihc  taxes  assessed 
thereunder,  so  far  as  railroads  were  concerned, 
were  sustained.  One  of  the  grounds  of  attack 
was  that  it  involved  the  taxation  of  the  intangi- 
ble property  of  the  railroads  that  had  a  situs 
without  the  state. 

The  Indiana  act  of  1893  (Rev.  Stat.  1894.  f§ 
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8478  ct  aeq. ) ,  for  the  asseesment  and  taxation 
of  telegraph  and  other  like  companies,  was 
supplementary  to  and  amendatory  of  the  gen- 
eral act.  The  two  acts  were  not  only  in  pari 
materia,  bnt  really  parts  of  the  same  law. 
The  act  purported  to  tax  only  property  In  the 
state  of  Indiana,  and  prescribed  the  proportion- 
ate rule  for  ascertaining  its  value,  in  the  ap- 
plication of  which  capital  stock  and  mileage 
were  factors.  The  attack  on  this  statute  was 
nnde  by  the  Western  Union  Telegraph  Com- 
pany, and  was  unsuccessful.  The  main  branch 
of  the  controversy  was  decided  In  Western  U. 
Teleg.  Co.  v.  Taggart,  163  U.  S.  1,  41  L.  ed. 
49,  16  Sup.  Ct.  Rep.  1054,  Affirming 
141  Ind.  281,  40  N.  E.  1051.  (The 
text  of  the  statute  involved  will  be  found  In  a 
marginal  note  to  the  report  of  the  case.)  The 
principal  ground  upon  which  the  company 
rested  its  allegation  that  the  act  was  unconsti- 
tutional and  the  valuation  of  its  property  under 
it  invalid  was  that  the  assessment  necessarily 
included  the  franchise  it  held  from  the  United 
States^  as  well  as  its  property  outside  of  In- 
diana. And  the  decision  was  that  th^  legisla- 
tion did  not  differ  In  substance  from  the  simi- 
lar legislation  of  Massachusetts,  and  therefore 
the  cases  of  Western  U.  Teleg.  Co.  v.  Atty. 
Gen.  125  U.  S.  530,  31  L.  ed.  790,  8  Sup.  Ct. 
Rep.  961,  and  141  U.  S.  40,  35  L.  ed.  628,  11 
Sup,  Ct.  Rep.  889,  were  conclusive  in  favor  of 
the  validity  of  the  tax,  while  the  Indiana  rail- 
road taxing  cases  Just  cited  supra  were  con- 
trolling with  respect  of  the  constl'tutlonallty 
•f  the  statute  Itself.  It  Is  not  necessary  to 
review  the  reasons  of  the  court  by  which  these 
conclusions  were  reached. 

A  branch  of  this  controversy  was  the  case  of 
Western  U.  Teleg.  Co.  v.  Henderson,  68  Fed. 
588,  which  arose  on  a  bill  filed  In  the  circuit 
court  of  the  United  States  for  Indiana  against 
the  state  auditor  to  restrain  him  from  certify- 
ing to  the  several  county  auditors  the  assess- 
ment of  the  state  board  of  the  taxes  of  1894. 
A  demurrer  to  the  bill  was  sustained,  and  an 
appeal  taken,  but,  after  the  decision  of  the 
main  case,  the  appeal  was  dismissed  on  motion 
of  the  company. 

An  aftermath  was  the  case  of  Western  U. 
Teleg.  Co.  v.  Indiana.  165  U.  S.  304,  41  L.  ed. 
725,  17  Sup.  Ct.  Rep.  345,  Affirming  146  Ind. 
54,  44  N.  B.  793,  wherein  the  company  sought 
nnsuccessfully  to  escape  the  penalty  foV  non- 
payment of  the  taxes  contested  In  the  other 
cases. 

An  attack  upon  this  legislation  by  the  ex- 
press companies  was  equally  unsuccessful.  It 
was  made  In  defending  three  actions  instituted 
Id  the  circuit  court  of  Marion  county,  Indiana, 
by  that  state  against  the  American  Express 
Company,  the  Adams  Express  Company,  and 
the  United  States  Express  Company,  respec- 
tively, to  recover  unpaid  taxes  for  the  years 
1893  and  1894.  The  cases  were  finally  dis- 
posed of  In  the  United  States  Supreme  Court, 
by  tlie  statement  that  "the  legislation  of  the 
state  of  Indiana,  the  validity  of  which  Is  at- 
tacked in  these  cases,  so  far  corresponds  with 
that  of  the  state  of  Ohio  that  the  questions 
presented  upon  this  record  are  the  same  In  ef- 
fect as  those  considered  in  Adams  Exp.  Co.  v. 
Ohio  State  Auditor,  165  U.  S.  194,  41  L.  ed. 
683,  17  Sup.  Ct.  Rep.  304,  and  other  cases  Just 
decided,  and  require  no  re-examination.'*  And 
the  four  dissenting  Justices  contented  them- 
selves by  saying  that,  as  there  was  no  substan- 
tial difference  between  the  legal  questions  pre- 
sented In  the  Ohio  cases  and  those  In  the  cases 
St  bar,  the  reasons  stated  in  the  dissent  an- 
nounced in  the  former  cases  were  relevant 
sgaln.  American  Exp.  Co.  v.  Indiana,  165  U. 
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S.  255,  41  L.  ed.  707,  17  Sup.  Ct.  Rep.  991.  Af- 
firming 144  Ind.  649,  42  N.  E.  483. 

The  klDdred  legislation  of  the  state  of  Ken- 
tucky was  dealt  with  by  the  United  States  Su- 
preme Court  in  two  cases.  Henderson  Bridge 
Co.  V.  Kentucky,  166  U.  S.  154,  41  L.  ed.  954. 
17  Sup.  Ct.  Rep.  532.  Affirming  99  Ky.  639. 
29  L.  R.  A.  73,  31  S.  W.  486 :  and  Adams  Exp. 
Co.  V.  Kentucky,  106  U.  S.  171,  41  L.  ed.  960, 
17  Sup.  Ct.  Rep.  527.  The  text  of  the  Ken- 
tucky statutes  therein  involved  is  reprinted  la 
the  reports  of  these  cases,  and  need  not  be  re- 
peated here. 

The  decisions  upholding  the  constltutlonallt.v 
of  these  acts,  and  the  validity  of  the  taxes  as- 
sessed by  virtue  of  them,  rested  upon  the  same- 
general  reasons  as  those  adduced  in  the  Ohio 
cases.  And  in  each  of  them  the  same  Justlee» 
dissented.  There  were,  however.  Important 
verbal  differences  between  the  Ohio  and  the 
Kentucky  acts.  Those  of  the  latter  state  In 
plain,  definite  langtiage  imposed  the  taxes  upon 
the  corporate  franchises,  and,  unlike  those  of 
the  former  state,  did  not  purport  to  confine 
the  assessment  to  property  within  the  taxing 
territory.  It  was  therefore  necessary  to  con- 
strue the  Kentucky  statutes  as  not  meanincr 
what  thoy  said  with  respect  of  taxing  frnn- 
rbises.  If  the  taxes  thereunder  assessed  were  to 
be  upheld  upon  the  theory  that  had  prevailed 
when  the  Ohio  taxes  were  sustained.  Thl» 
course  was  accordingly  taken.  **The  tax  In 
controversy,"  it  was  said  in  the  first  case,  "wa* 
rothlHg  more  than  a  tax  on  the  intangible 
property  of  the  company  In  Kentucky,  and  wa* 
sustained  as  such  by  the  court  of  aopoals.** 
And  in  the  second  case  the  majority  said  plain- 
ly, so  as  to  leave  no  doubt  of  the  pcsltloa 
taken :  "Rut,  taking  the  whole  act  together, 
and  In  view  of  the  provisions  of  St  4078-4O8l» 
we  agree  with  the  circuit  court  that  It  Is  evi- 
dent that  the  word  'franchise'  was  not  em- 
ployed In  a  technical  sense,  and  that  the  legis- 
lative Intent  is  plain  that  the  entire  property*, 
tnnglble  and  Intangible,  of  all  foreign  and  do- 
mestic corporations  and  all  foreign  and  domes- 
tic companies  .  .  .  should  be  valued  as  an 
I  entirety,  the  value  of  the  tangible  property  be 
deducted,  and  the  value  of  the  intangible  prop- 
erty thus  ascertained  be  taxed  under  these  pro- 
visions ;  and  as  to  railroad,  telegraph,  tele- 
phone, express,  sleeping  car,  etc.,  companies 
whose  lines  extend  beyond  the  limits  of  the 
state,  that  their  Intangible  property  should  be 
a5;ses8ed  on  the  basis  of  the  mileage  of  their 
lines  within  and  without  the  state."  And. 
again  :  "Considered  as  a  property  tax, — as  In 
onr  opinion  the  prescribed  exaction  roust  be 
held  to  be, — we  regard  it  as  In  harmony  with 
the  provisions  of  the  Constitution  of  the  com- 
monwealth of  Kentucky."  Mr.  Justice  White, 
v.'ho  ajraln  writes  for  the  dissentients,  makes  s 
m.-^steriy  analysis  of  the  statutory  provisions 
aub  jHiiicc.  to  demonstrate  the  contrary  as  to 
the  nature  of  the  disputed  impost,  and  repeats 
the  reasoning  of  the  former  dissent  as  appli- 
cable with  stronger  force.  He  closes  the  dissent 
in  the  last  case,  after  referring  to  the  dlfPerence 
between  the  statutes  of  the  two  states,  by  say- 
ing:  The  Ohio  statute  purported  only  to  tax 
the  tangible  property  within  the  state,  but  em- 
powered the  as.<:essing  board  to  consider  its 
value  as  augmented  by  the  use  to  which  such 
property  might  be  put.  In  other  words,  the 
Ohio  law,  as  construed  by  the  supreme  court 
of  the  state,  taxed  only  tangible  property  with- 
in the  state  enhanced  in  value  by  Intangible^ 
elements  outside  the  state.  We  considered,  in 
dissenting  In  the  Ohio  case,  that  this  was  q 
I  mere  disguise,  a  distinction  without  a  diltcr- 
I  ence,    but   the   court   held   otherwise.     In   this 
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case  by  tb«  law  in  question,  the  mask  is  thrown 
off,  and  what  we  conceive  to  be  logically  the 
thin  diftguise  under  which  the  courts  of  Ohio 
supported  its  statute  is  not  asserted  to  exist, 
but  the  KentucVcy  statute  in  unambiguous  and 
immifttakable  language  imposes  the  imperative 
duty  upon  the  assessing  board  to  assess  prop- 
«>rty  both  in  and  out  of  the  state.  That  is  to 
say,  it  leaves  nothing  to  implication  or  evasion, 
but  declares  in  plain  English  that  property  in 
and  out  of  the  state  shall  be  assessed. 

80  far  as  these  Kentucky  statutes  are  con- 
cerned. It  may  now  be  regarded  as  ^ttled  that 
they  Impose  property  taxes,  and  not  franchise 
oja.e9p  and  are  constitutional.  Western  U.  Teleg. 
iTo.  ▼.  Norman,  77  Fed.  13. 

A  few  excerpts  from  the  opinions  in  a  late 
case  in  that  state  may  appropriately  be  given 
here.  "The  sections  show  conclusively  that 
their  object  was  to  obtain  a  valuation  of  prop- 
erty for  the  purpose  of  taxation.  The  corpo- 
rate property  sought  by  this  statute  to  be  sub- 
jected to  taxation  may  be  said  to  be  the  added 
value  which  the  exercise  by  the  corporation  of 
any  special  or  exclusive  privilege  or  franchise 
not  allowed  by  law  to  natural  persons  gives  to 
the  tangible  property.  For  example,  a  railroad 
track  without  the  right  o^  operating  a  railroad 
woQld  be  of  small  value;  with  that  right  it 
might  be  worth  millions  of  dollars."  Louis- 
ville Tobacco  Warehouse  Co.  v.  Com.  20  Ky. 
L.  Rep.  1747.  57  L.  R.  A.  33,  49  S.  W.  1069. 

"From  these  provisions  it  is  manifest  that 
the  so-called  franchise  tax  is  in  reality  a  prop- 
erty tax  upon  all  the  Intangible  property  of 
the  corporations  named  In  the  act."     Xhid, 

'*And  80  this  court,  in  Henderson  Bridge  Co. 
V.  Com.  99  Ky.  639,  29  L.  R.  A.  73,  31  S.W. 
486,  held  that  the  term  'intangible  property' 
WHS   used   as   synonymous   with   'franchises.' " 

It  was  objected  to  the  tax  imposed  by  virtue 
of  this  statute,  in  another  case,  that  the  fran- 
chise of  a  ferry  company,  derived  from  Indiana, 
was  an  incorporeal  hereditament  located  In 
that  state  and  not  taxable  in  Kentucky,  nor 
could  Its  value  be  included  in  any  tax  which 
Kentucky  could  exact  from  the  corporation 
and,  farther,  that  as  the  corporate  revenues 
were  derived  from  the  exercise  of  two  Inde- 
pendent  franchises,  one  granted  by  Kentucky 
and  the  other  by  Indiana,  only  so  much  of  the 
value  as  came  from  exercising  the  Kentucky 
franchise  was  taxable  in  that  state.  The  court 
thus  disposed  of  these  objections:  The  appel- 
lant Is  a  Kentucky  corporation.  The  board  of 
valuation  and  assessment  did  not  attempt  to 
assess  or  tax  its  revenues  coming  from  the  ex- 
ercise of  Its  franchise  in  transporting  persons 
and  property  across  the  Ohio  river,  nor  the 
property,  tangible  or  intangible,  which  it  owned 
in  Indiana.  But  under  certain  sections  of  the 
Kentucky  statutes,  the  board  assessed  the  value 
of  appellant's  franchise,  which  Is  Its  intangi- 
ble property.  By  virtue  of  its  corporate  au- 
thority appellant  acquired  ferry  boats,  the 
ferry  rights  within  the  city  of  Louisville,  which 
included  the  right  to  transport  persons  and 
property  from  Kentucky  to  Indiana  over  the 
Ohio  river,  and  the  necessary  use  of  its  wharf 
to  carry  on  that  business.  It  also  by  contract 
<  which  ita  charter  seems  to  have  authorized 
It  to  do)  acquired  wharf  privileges  on  the  In- 
diana side,  and  also  the  right  which  had  been 
previously  granted  by  Indiana  to  transport  per- 
sona and  property  from  Indiana  to  Kentucky 
over  the  Ohio  river.  It  also  owns  a  park  in 
Indiana.  The  property  thus  acquired  constl- 
rated  all  Its  property,  tangible  and  intangible, 
in  Kentucky  and  Indiana.  Having  thus  ac- 
quired the  foVegoIng  property,  and  having 
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profitably  used  it.  Its  corporate  franchise  pre- 
i<umably  became  of  the  value  fixed  by  the  board 
of  valuation  and  assessment.  If  the  franchise 
became  valuable  by  the  acquisition  of  tangible 
or  intangible  property,  or  both,  the  effect  la. 
the  same  whether  it  is  acquired  in  Indiana  or 
Kentucky  or  both.  It  is  not  the  tangible  or 
intangible  property  in  Indiana  which  the  ap- 
pellant acquired  by  purchase,  which  it  is  sought 
to  tax,  but  the  value  of  its  franchise  which  has 
been  created  and  now  exists  in  Kentucky.  Lou- 
isville &  J.  Ferry  Co.  v.  Com.  22  Ky.  L.  Rep. 
446,  57  S.  W.  624. 

The  constitutionality  of  the  Kentucky  sys- 
tem was  again  challenged  as  recently  as  the 
middle  of  the  current  year,  but  the  court  held 
Its  validity  no  longer  debatable.  The  law,  it 
said,  had  been  passed  upon  and  sustained  in 
Henderson  Bridge  Co.  v.  Com.  99  Ky.  623,  29- 
L.  R.  A.  73,  31  S.  W.  486.  Affirmed  In  166  U. 
S.  150,  41  L.  ed.  953,  17  Sup.  Ct.  Rep.  532; 
Paducah  Street  R.  Co.  v.  McCracken  County,  20- 
Ky.  L.  Rep.  1294,  49  S.  W.  178 :  South  Coving- 
ton A  C.  Street  R.  Co.  v.  Belle vue,  20  Ky.  L. 
Rep.  1184,  57  L.  R.  A.  50.  49  S.  W.  23 ;  Louis- 
ville R.  Co.  V.  Com.  20  Ky.  L.  Rep.  1509.  49  S. 
W.  486  :  Louisville  &  J.  Ferry  Co.  v.  Com.  22  Ky. 
L.  Rop.  446,  57  S.  W.  624  ;  Henderson  Bridge 
Co.  V.  Negley,  23  Ky.  L.  Rep.  746,  63  S.  W. 
980.  "We  therefore  conclude,"  It  announced^ 
"that  the  validity  of  the  franchise  statute  has 
been  conclusively  settled,  and  it  is  therefore 
unnecessary  to  enter  Into  a  discussion  of  that 
quep.tion."  Southern  R.  Co.  v.  Coulter,  24  Ky. 
L.  Rep.  203,  68  8.  W.  873. 

Before  passing  this  group  of  states,  one  or 
two  isolated  cases  In  point  may  be  noticed. 

The  Hard  law  of  Ohio  Is  held  to  require  the 
charge  made  under  it  to  be  based  upon  the  pro- 
portion of  the  authorized  capital  stock  repre- 
sented by  property  owned  and  used  In  the  stater 
and  thus,  In  the  case  of  a  domestic  corporation 
whose  entire  property  Is  in  that  state,  makes- 
the  tax  a  percentage  of  the  whole  capitaliza- 
tion. A*:tna.  Standard  Iron  &  Steel  Co.  v.  Tay- 
lor, 3  Ohio  N.  P.  152, 

While  the  Willis  law  of  April  11,  1902.  re- 
quiring corporations  to  file  a  report  every  May 
with  and  pay  the  secretary  of  state  1-10  of  1 
per  cent  upon  Its  subscribed  or  issued  and  out- 
standing capital  stock.  Is  held  to  impose  a  fran- 
chise, and  not  a  property,  tax.  Southern  Oum 
Co.  V.  Laylln,  66  Ohio  St.  578,  64  N.  E.  564. 

Earlier  Indiana  laws  than  that  which  has- 
Just  been  discussed  provided  that  In  all  cases 
where  the  tangible  property  of  an  Incorporated 
company  was  listed  and  assessed  the  shares  of 
capital  stock  thereof  should  not  be.  The 
purpose  was  to  prevent  double  taxation,  and 
when  it  was  shown  that  the  property  of  a  cor- 
poration already  listed  and  assessed  fully 
equaled  Its  entire  capital  stock,  then  the  latter 
was  not  subject  to  assessment.  .  Hyland  v. 
Brazil  Block  Coal  Co.  128  Ind.  335,  26  N.  E 
672. 

But  when,  on  the  contrary,  the  capital  stock 
exceeded  many  fold  the  whole  assessed  valua- 
tion of  the  entire  tangible  property,  the  cor- 
poration was  held  to  be  taxable  on  the  excess. 
Hyland  v.  Central  Iron  &  Steel  Co.  129  Ind.  68, 
13  L.  R.  A.  515,  2^  N.  E.  308. 

It  cannot,  said  the  court  in  the  latter  case,, 
be  assumed  that  the  tangible  property  neces- 
sarily represents  the  value  of  the  capital  stock,, 
for  the  business  of  a  corporation  may  be  so- 
profitable  as  to  Impress  upon  Its  stock  a  value 
much  beyond  its  tangible  property,  or  It  may 
be  the  owner  of  a  f ranch isc  which  gives  the 
Mtock  a  value  much  greater  than  that  of  the 
tangible  property  of  which  It  is  the  owner.  It 
is,  at  all  events,  entirely  clear  that  where  it 
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affirmatively  app<mrs  that  the  tangible  prop- 
erty Is  not  e(jual  to  the  value  of  the  stock,  the 
stock  Is  taxable  to  the  extent  that  It  exceeds  in 
value  the  tangible  property. 

In  Illinois,  where  the  case  under  annotation 
arose,  there  has  been  much  litigation  over  the 
proper  method  of  taxing,  and  the  validity  of 
the  laws  to  tax,  the  capital  stock  of  corpora- 
tions, and  what  taxable  elements  were  thereby 
reached. 

The  Illinois  consolidated  revenue  act  of  1872, 
requiring  the  state  board  of  equalization  to  so 
value  the  capital  stock  of  domestic  corporations 
as  to  ascertain  and  determine  the  fair  cash 
value  of  the  capital  stock  including  the  fran- 
chise of  each  such  corporation  over  and  above 
'  the  assessed  value  of  its  tangible,  came  for  re- 
view before  the  supreme  court  of  that  state  in 
a  number  of  cases,  one  of  wliich,  to  be  now 
discussed,  was  taken  as  typical.  The  attack 
on  the  law  was  made  all  along  the  line. 

The  plaintiff  company  In  the  selected  case 
sought  to  enjoin  the  collection  of  the  Rock 
Island  county  taxes  for  1873  after  the  assess- 
ment by  the  state  board  of  over  ?2,000,000 
of  its  property  called  railroad  track  and  rolling 
stock  and  about  $1,000,000  more  of  capital 
istock.  Its  first  objection  was  that  it  had  no 
capital  stock  because  this  had  been  sold  to  and 
was  the  property  of  its  stockholders.  To  this 
the  court  answered  that  it  was  satisfied,  from 
a  careful  examination  of  the  statute,  that  the 
legislature  did  not  intend,  when  using  the 
words  'Vapital  stock,"  shares  of  stock  cither 
separately  or  in  the  aggregate,  but  intended  to 
designate  the  property  of  the  corporation.  It 
was  unable,  it  said,  to  llnd  throughout  the  act 
a  single  instance  In  which  the  words  "capital 
stock"  were  not  used  to  convey  a  meaning  other 
and  different  from  that  conveyed  by  the  words 
"shares  of  stock"  or  "shares  of  capital  stock." 
To  the  argument  that  by  capital  stock  there 
must  have  been  meant  the  property  of  the 
atockholdcrs,  because,  first,  the  shares  were 
exempt  where  the  capital  stock  or  tangible 
property  was  taxed,  and,  second,  that  the  re- 
turn required  from  the  corporation  tended  to 
show  the  value  of  the  shares,  and  not  that  of 
the  capital  or  property  of  the  corporation,  the 
reply  was  that,  whether  the  corporate  property 
or  the  shares  be  the  subject  of  taxation,  the 
ultimate  effect  must  be  the  same  upon  the 
shareholder,  since  taxation  of  everything  tangi- 
ble and  intangible  belonging  to  the  corporation 
was  taxation  upon  the  same  actual  values  rep- 
resented by  the  aggregate  shares,  and  the  leg- 
islature In  taxing  all  the  values  represented  by 
the  shares  was  competent,  whether  bound  or 
not,  to  exempt  the  shares ;  and,  that  It  was 
thus  plain  that  the  mode  of  valuation  pre- 
scribed could  not  be  applied  to  ascertain  the 
value  of  that  which  belongs  to  the  shareholders 
as  such.  When.  It  was  said,  shares  are  as- 
sessed, all  the  shareholder's  interest  in  the  cor- 
porate franchise  or  property  is  included ;  but 
the  franchise  and  the  tangible  property  belong 
to  the  corporation  and  must  be  assessed  against 
it  If  taxed.  If  the  worth  of  the  franchise  Is 
added  to  the  worth  of  the  shares,  the  fran- 
chise will  be  twice  taxed.  In  valuing  the  cap- 
ital or  property  of  the  corporation.  Including 
the  franchise,  a  good  measure  is  the  aggregate 
value  of  the  shares,  as  they  represent  all  the 
actual  values  belonging  to  the  corporation.  A 
<<econd  objection  to  the  validity  of  the  tax  was 
that,  conceding  the  power  to  tax  the  franchise. 
Its  value  must  be  determined  by  itsplf  as  the 
value  of  other  property  Is  determined,  and  not 
in  connection  with  the  value  of  other  property, 
as  required  by  the  statute.  To  this  It  was  re- 
plied that  the  Constitution  did  not  so  direct, 
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but  only  required  that  corporations  be  taxed  In 
such  manner  as  the  legislature  should  from 
time  to  time  direct  by  general  law  uniform  as 
to  the  class  upon  which  It  was  to  operate.  It 
was  thus  left  wholly  to  the  legislature  to  say 
whether  corporations  should  be  taxed  only  on 
their  tangible  property,  on  the  amount  of  their 
capital  paid  in,  on  the  amount  of  their  gross 
receipts,  or,  as  In  the  case  at  bar,  on  the  value 
of  their  tangible  property  and  the  fair  casta 
value  of  their  capital  stock,  including  their 
franchises  over  and  above  the  assessed  value 
of  their  tangible  property,  provided  It  was  done 
by  general  law  of  uniform  class  operation.  The 
franchise,  it  was  said,  extends  to  the  entire 
corporate  proiwrty,  and  It  is  not  possible  that 
it  can  be  divided.  It  must,  if  assessed  at  alt. 
be  assessed  as  an  entirety,  and  this  may  be  in 
connection  with  the  property  to  which  It  is  at 
tached.  Porter  v.  Rockford.  R.  I.  &  St.  L.  R. 
Co.  76  111.  561. 

After  referring  to  the  fact  that  while  in 
Massachusetts  the  value  of  capital  stock  Is  t«> 
be  determined  as  the  measure  of  an  excise, 
duty,  or  franchise  tax,  whereas  In  Illinois  lt» 
value,  inclusive  of  the  franchise.  Is  to  be  de- 
termined as  a  subject  of  taxation  like  other 
property,  and  the  method  adopted  to  ascertain 
such  value,  viz.:  by  means  of  the  aggregate 
value  of  the  shares.  Is  the  same  In  lioth  states. 
the  court  in  that  case  said :  We  are  unable  to 
I)ercelve  how  the  facts  that  the  rate  per  cent 
levied  in  the  present  case  is  different  from 
what  it  was  in  Com.  v.  Hamilton  Mfg.  Co.  12 
Allen.  .300,  and  that  here  the  same  rate  Is 
levied  on  the  capital  stock  including  the  fran- 
chise, when  there  the  levy  was  only  on  the 
capital  stock  of  certain  corporations,  can 
change  the  accuracy  of  the  mode  of  valuation. 
It  would  seem  to  be  pretty  certain  that  If  the 
vsluation,  when  ascertained,  was  approximate 
in  the  one  case,  it  would  still  be  approximate  if 
applied  to  the  other.     Ibid. 

As  in  Massachusetts  tlie  similar  Impost  bad 
been  held  a  duty  or  excise  upon  corporate  fran- 
chises, and  in  Illinois  it  was  now  ruled  to  be  a 
tax  on  capital  stock  as  property  Including  fran- 
chises, the  cases  in  the  foi-mer  state  were  dis- 
tinguished. It  will  be  observed,  said  the  oourt 
In  the  case  now  under  consideration,  that  the 
word  "assess."  as  used  in  the  Illinois  revenue 
net,  applied  to  the  listing  and  valuation  of 
property  for  taxation,  and  had  no  reference  tn 
the  rate  of  taxation  imposed  after  the  valua- 
tion is  made,  whereas  In  the  Massachusetts 
case  of  Com.  v.  Hamilton  Mfg.  Co.  12  Allen. 
800,  it  w^as  used  in  the  sense  of  what  ordinari- 
ly is  expressed  by  the  word  "levy."  It  would 
seem  too  evident  to  Justify  argument,  that  to 
assess  property  for  taxation,  and  to  assess  a 
tax  upon  property,  describe  different  processes, 
lK)th.  however,  relating  to  the  same  general 
.subject.  The  Massachusetts  tax  could  not  be 
sustained  as  a  tax  on  proi>erty.  because  It  was 
not  proportional — was  not  laid  according  to 
any  rule  of  proportion  whatever, — but  was  Im- 
posed upon  corporations  without  reference  to 
the  amount  to  be  raised  for  public  purposes. 
1  or  to  the  proiK»rty  held  by  the  corporations,  or 
to  the  whole  proi)erty  in  the  state  liable  to  be 
assessed  for  the  public  purpose.  Whereas  the 
Illinois  tax  is  the  same  on  the  property  of 
all  without  regard  to  its  ownership,  and 
whether  tangible  or  Intangible ;  and  the  intan- 
gible proijerty  of  the  corporations  Is  only  re- 
quired to  bear  its  proportional  part  of  taxa- 
tion as  determined  by  its  value  in  common 
with  other  property  of  the  corporation,  and 
with  that  of  individuals.     Ihid. 

We  are  asked,  said  the  same  court  In  a  case 
decided  later  but  reported  sooner,  to  review  the 
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<aae  of  l*orter  v.  Rockford,  R.  I.  &  St.  L.  R. 
Co.  76  111.  561,  but  after  a  careful  reconsidera- 
tion of  the  rules  there  announced  in  the  light 
of  appellant's  argument,  we  perceive  no  rea- 
fson  to  overrule,  or  even  modify,  anything  that 
was  said  in  that  and  the  other  cases  decided 
4it  the  same  time  involving  questions  relating 
lo  the  taxation  of  the  property  and  franchises 
of  corporations.  Most  of  the  questions  pre- 
sented by  this  record  are  discussed  in  those  de- 
cisions, and.  being  satisfied  with  these  deci- 
sions and  what  we  there  said,  we  have  no  in- 
clination lo  discuss  again  the  questions.  Re- 
public L.  Ins.  Co.  V.  Pollak,  75  111.  292. 

In  another  case,  decided  about  the  same  time, 
jtddltional  confirmation  of  the  view  that  the 
capital-stock  tax  was  a  tax  upon  property  tan- 
gible and  intangible,  including  franchises,  is 
found  in  the  remarks  of  the  court  apropos  of 
the  part  played  by  corporate  Indebtedness  in 
The  valuation.  1'he  only  reason  and  excuse,  it  is 
-declared,  for  adding  the  value  of  debts  to  the 
value  of  the  aggregate  shares  of  capital  stock 
to  ascertain  the  present  value  of  the  whole  cap- 
ital stock  Including  the  franchise  was  supposed 
to  lie  In  this:  That  all  the  shares  of  capital 
stock  represented  everything  of  value,  tangible 
and  intangible,  belonging  to  the  corporation 
and  which  composes  its  capital  stock,  includ- 
ing its  franchise;  and  therefore  the  aggregate 
value  of  these  might  be  fairly  assumed  as  the 
equivalent  of  the  entire  value  of  the  capital 
stock  Including  the  franchise,  if  it  were  free 
from  debt ;  but,  if  the  corporation  were  in- 
debted, the  indebtedness  would  presumptively 
to  that  extent  reduce  the  value  of  the  shares  of 
stock,  and  they  would  consequently  then  fall 
to  represent  an  amount  equivalent  to  the  pres- 
ent value  of  the  capital  stock,  including  the 
franchise,  by  the  amount  of  the  value  of  the 
indebtedness.  Chicago,  B.  &  Q.  R.  Co.  v.  Cole, 
75  111.  591. 

But  the  Illinois  act  for  the  assessment  of 
property  and  the  levy  and  collection  of  taxes, 
that  was  in  force  July  1,  1872,  whereby  the 
Dtate  board  of  equalization  was  empowered  to 
assess  for  taxation  the  capital  stock  of  domes- 
tic corporations,  did  not  warrant  an  assessment 
of  the  capital  stock  including  the  franchise  of 
a  foreign  corporation.  •  An  assessment  of  that 
kind  on  a  foreign  telegraph  company  which 
owned  and  operated  lines  within  the  state  was 
therefore  adjudged  void.  Western  U.  Teleg. 
Co.  V.  Lieb,  76  111.  172. 

Such  a  conclusion  was  inevitable,  a^  plainly 
the  tax  would  have  rested  upon  property,  tan- 
gible and  intangible,  outside  of  the  state. 

In  another  case  it  was  said  of  Porter  v. 
Rockford,  R.  I.  &  St.  L.  R.  Co.  76  111.  561,  that 
It  held  the  term  "capital  stock"  as  used  in  the 
act  of  1872  did  not  refer  to  the  shares,  but 
was  Intended  to.  and  did,  embrace  the  property 
of  the  corporation  subject  to  taxation.  Hence 
the  means  that  a  corporation  has  to  meet  ex- 
isting Indebtedness  should  be  taxed  precisely 
as  If  held  by  an  individual.  The  law  does  not 
authorize  Indebtedness  to  be  deducted  from  the 
taxable  value  of  property,  whether  tangible  or 
intangible.  Therefore,  the  board  of  equaliza- 
tion, after  having  found  the  value  of  the  tangi- 
ble and  intangible  property  of  a  corporation, 
and  deducted  the  value  of  the  tangible  from  the 
amount  and  then  equalized  the  balance,  neither 
taxed  the  shares  nor  the  debts,  but  simply 
taxed  the  property  held  by  the  company  with 
which  Its  debts  could  be  paid  and  a  distribu- 
tion made  t^  its  shareholders  were  the  com- 
pany to  be  dissolved  and  its  property  distrib- 
uted. Ottawa  Glass  Co.  v.  McCaleb,  81  111. 
r>57. 

And  again,  the  same  court  said :  The  words 
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"capital  stock"  as  used  in  the  revenue  law  we 
have  held  In  Porter  v.  Rockford,  R.  I.  &  St.  L. 
R.  Co.  76  111.  561,  and  in  other  subsequent 
cases  where  the  question  has  been  before  us. 
mean  the  property  belonging  to  the  corpora- 
tion ;  and  we  have  also  held  In  those  cases 
that  it  was  designed  by  the  law  that 
all  that  belongs  to  the  corporation  as  its 
property,  whether  tangible  or  intangible, 
and  of  whatever  nature  or  kind  should 
be  valued  under  this  designation  for  the  pur- 
pose of  taxation.  The  assessed  valuation  of 
the  tangible  property  is  deducted  to  avoid 
double  taxation,  and  when  this  is  done  the  res- 
idue apparently  represents  only  the  value  of 
the  intangible  property.  But  this  is  only  ap- 
parently so,  for,  in  reality,  it  may  represent 
also  tangible  property  not  represented  by  the 
valuation  deducted, — either  property,  omitted 
from  the  assessment,  or  property  assessed  less 
than  its  worth.  The  double  valuation  being 
avoided  by  deducting  the  assessed  value  of  the 
tangible  property,  the  corporation  suffers  no 
Injustice  wliether  the  balance  entirely  repre- 
sents the  value  of  the  intangible  property,  or 
In  part  also  the  value  of  the  tangible  property. 
The  object  is  to  reach  the  capital  stock  or 
properly  of  the  corporation  as  an  entirety, — 
the  tangible  and  intangible  values  combined; 
when  no  more  than  this  is  done  there  is  no 
cause  for  complaint.  Pacific  Hotel  Co.  v.  Lleb, 
83  111.  602. 

This  case  was  followed  in  Elgin  City  Bkg. 
Co.  V.  Eaton,  3  111.  App.  432. 

And  again,  it  was  said  that  capital  stock  in 
the  classification  of  the  subjects  of  taxation 
of  domestic  railroads  in  Illinois  meant  all  the 
property  and  rights  of  the  corporation  of  every 
kind  and  nature  wherever  located ;  that  all  the 
corporate  possessions,  other  than  tangible  prop- 
<»rty  subject  to  local  assessment,  including  the 
franchise  and  other  things  of  value  that  the 
local  assessors  could  not  reach,  combined  with 
such  tangible  property,  made  up  the  capital 
;>tock  assessable  by  the  state  board.  Ohio  &  M. 
R.  Co.  V.  Weber,  96  111.  443. 

The  case  of  l»orter  v.  Rockford,  R.  I.  &  St. 
L.  R.  Co.  76  111.  561,  was  also  followed  in  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Siders,  88  111.  320,  and 
Coal  Run  Coal  Co.  v.  Finlen,  124  111.  666,  17 
N.  E.  11 ;  and  the  last  case  was  In  turn  re- 
garded as  decisive  of  Sterling  Gas  Co.  v.  Hlg- 
by,  134  111.  557,  25  N.  K.  660. 

In  that  case  the  company  not  only  conceded, 
but  insisted  and  contended,  that  the  capital- 
stock  tax  was  a  tax  upon  property.  And  it  ar- 
gued that  by  the  Illinois  Constitution  of  1870, 
art.  1.  §  9,  reading:  The  general  assembly 
shall  provide  such  revenue  as  may  be  needful 
by  levying  a  tax  by  valuation  so  that  every  per- 
son and  corporation  shall  pay  a  tax  in  propor- 
tion to  the  value  of  his,  her,  or  its  property, — 
such  value  to  be  ascertained  by  some  person  or 
persons  to  be  elected  or  appointed  in  such  man- 
ner as  the  General  Assembly  shall  direct  and 
not  otherwise ;  but  the  general  assembly  shall 
have  power  to  tax  peddlers,  etc.,  and  persons 
and  corporations  owning  or  using  franchises  or 
privileges,  in  such  manner  as  it  shall  from 
time  to  time  direct  by  general  law  uniform  as 
to  the  class  upon  which  It  operates, — the  Im- 
position of  property  taxes  was  not  authorized 
by  the  second  clause,  but  that  merely  permitted 
the  taxation  of  occupations  and  franchises 
without  reference  to  property  or  property  val- 
ues; and  that  taxes  on  property  must  be  con- 
trolled by  the  first  clause.  It  is  unquestion- 
ably true,  said  the  court  in  reply,  that  both  the 
capital  stock  of  a  corporation  and  its  fran- 
chise are  corporate  property,  and  It  was  only 
upon  the  ground  that  they  were  property  that 
30 


562 


Illinois  Sttpbeme  Coubt. 


OCT.^ 


the  capitai-stock  taxes  were  sustained  in  Por- 
ter V.  Bockford,  R.  I.  &  St.  L.  R.  Co.  76  111. 
061,  and  numerous  other  cases.  It  must  also 
be  conceded  that  if  the  right  to  levy  a  tax 
upon  the  capital  stock  and  the  franchise  of  a 
corporation,  based  upon  valuation,  is  referable 
alone  to  the  first  clause  of  the  constitutional 
provision  under  consideration,  then  the  con- 
clusion that  the  act  as  amended  in  1879,  pro- 
viding for  their  assessment  by  the  state  board 
of  equalization,  and  excluding  from  the  opera- 
tion of  the  act  certain  classes  of  corporations 
organised  for  pecuniary  profit,  is  obnoxious  to 
the  rule  of  uniformity  and  universality,  an- 
nounced in  said  clause,  is  entirely  legitimate. 
In  the  claim,  however,  that  the  power  to  im- 
pose a  tax  such  as  that  in  question  is  given 
only  in  the  first  clause  of  said  section  of  the 
Constitution,  and  that  no  authority  in  that  be- 
half is  conferi'ed  by  the  second  clause  thereof, 
we  do  not  concur.     Ibid. 

And  in  the  United  States  Supreme  Court  It 
was  decided  that  the  Illinois  system  of  domes- 
tic railroad  assessment,  whereby  capital  stock. 
Including  therein  the  franchise  and  all  invisi- 
ble, immaterial,  and  intangible  property  is  val- 
ued by  a  state  board,  and  the  tangible  local 
property  by  the  local  assessors,  the  mileage 
proportion  basis  being  adopted  throughout 
when  the  roads  extend  over  the  state  lines,  Is 
]ust,  equitable,  and  constitutional.  State  Rail- 
road Tax  Cases,  92  U.  S.  573,  sub  nom.  Taylor 
V.  Secor,  23  L.  ed.  669. 

This  review  reaches  to  the  case  under  anno- 
tation, which  fully  sets  forth  the  guiding  prin- 
ciples now  accepted  in  the  state  of  Illinois  in 
the  assessment  of  corporate  capital  stock. 

The  corporations  affected  by  that  case 
promptly  sought  to  prevent  the  state  board 
from  acting  in  obedience  to  the  decision.  Their 
application  to  the  Federal  court  for  an  injunc- 
tion was,  at  the  outset,  denied.  Chicago  Union 
Traction  Co.  v.  State  Bd.  of  Equalization,  112 
Fed.  607. 

The  court  held  that,  under  the  terms  of  the 
Illinois  act,  a  corporation  once  assessed  and 
taxed  upon  its  capital  stock,  including  its  fran- 
chise, over  and  above  the  assessed  value  of  its 
tangible  property  in  accordance  with  rules 
adopted  by  the  state  board  of  equalization, 
which  the  state  courts  had  adjudged  invalid, 
and  which  was  about  to  be  assessed  again  un- 
der stress  ot  a  mandamus  to  such  board,  was 
not  entitled  to  an  injunction  from  a  Federal 
court  upon  allegations  that  the  proposed  reas- 
sessment would  operate  to  tax  its  property  at 
a  higher  proportion  to  its  value  than  other  tax- 
abies  were  taxed  In  the  state,  thus  depriving 
it  of  Its  property  without  due  process  of  law 
and  denying  to  it  the  equal  protection  of  the 
law;  since,  as  the  assessing  board  acts  Judi- 
cially, it  cannot  be  assumed  in  advance  that  It 
will  act  otherwise  than  according  to  the  law 
of  the  state,  which  in  itself  does  not  contra- 
vene the  United  States  Constitution.  It  held, 
further,  that  when  such  state  board  was 
clothed  with  quasi  Judicial  functions  in  assess- 
ing domestic  corporations  upon  their  capital 
stock,  including  their  franchises,  at  the  fair 
cash  value  thereof,  to  be  ascertained  under 
rules  of  its  adoption  not  inconsistent  with  the 
statute,  an  adjudication  that  a  set  of  rules 
which  it  had  adopted  and  acted  under  In  as- 
sessing a  particular  corporation  was  invalid, 
and  a  mandamus  was  Issued  from  a  state  court 
commanding  such  l)oard  to  assess  such  corpora- 
tion anew  as  required  by  law,  taking  into  con- 
sideration the  corporate  indebtedness  other 
than  for  current  expenses  and  the  sales  in  tlic 
market  of  the  shares  of  corporate  stock,  such 
board  could  not  disregard  its  Judicial  function 
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by  following  a  rigid  rule  of  valuation  according. 
to  indebtedness  and  market  prices  of  shares, 
but  should  merely  take  these  as  some  of  the 
factors  in  reaching  the  result  commanded.  Al- 
so, that  when  the  statute  provided  that  If  any 
real  or  personal  property  should  be  omitted  in 
the  assessment  of  any  year  or  number  of  yearn. 
or  if  the  tax  for  which  such  property  was  lia- 
ble should  not,  for  any  cause,  be  paid,  or  If 
any  such  property  by  reason  of  defective  de- 
scription  or  assessment  should  fail  to  pay  taxes- 
for  any  year  or  years,  in  either  case,  when  dis- 
covered. It  should  be  listed,  assessed,  and 
placed  on  the  tax  books,  etc. ;  and  if  the  tax  or 
assessment  on  property  liable  to  taxation  for 
any  year  or  years  was  uncollected  by  reason 
of  erroneous  proceedings  or  other  cause,  the 
amount  of  such  tax  or  assessment  which  sudi 
property  should  have  paid  might  be  added  to 
the  tax  on  such  property  for  any  subsequent 
year, — it  thereby  afforded  sufficient  authorltr 
*^o  warrant  the  Atate  board  of  equalization,  act- 
ing under  constraint  of  a  mandamus,  in  reas- 
sessing a  domestic  corporation  upon  its  capi- 
tal stock,  including  the  franchise,  where  the- 
original  assessment  was  made  upon  erroneous 
principles  and  under  invalid  rules,  although  the 
tax  haned  thereon  had  been  paid  by  the  cor- 
poration.    Ibid. 

The  second  appeal  of  the  affected  corpora- 
tions to  the  Federal  court,  made  after  the  state 
l>oard  had  acted  pursuant  to  the  mandamus  In 
the  principal  case,  resulted  differently.  The 
reversed  action  was  Justified  by  reference  to 
the  following  principles.  1.  Taxes  being  en- 
forced contributions  levied  by  a  state  upon  the 
property  of  its  subjects  by  virtue  of  iu  sov- 
ereignty, the  money  required  to  pay  them  Is 
property  within  the  meaning  of  the  Federal 
Constitution,  and  the  taking  of  it  can  only  be 
effected  by  due  process  of  law,  and  this  In- 
cludes the  initial  authority  to  levy  taxes,  the 
purpose  to  which  they  are  to  be  applied,  and 
the  instrumentalities  by  which  distribution  of 
the  burden  is  made :  hence,  any  substantial  de- 
parture in  the  laying  and  collecting  of  taxes, 
cither  as  to  the  authority  for  a  tax,  or  its  par- 
pose,  or  the  provisions  for  the  Just  distribu- 
tion of  its  burdens,  is  a  departure  from  due 
process  of  law,  and  enforcing  the  payment  of 
the  tax  when  there  is  such  a  departure  js  de- 
priving the  citizen  of  bis  property  without  due 
process  of  law.  2.  When  the  Constitution  and 
statutes  of  a  state  require  all  property  to  be 
taxed  upon  a  valuation  and  by  uniform  mle. 
and  a  state  board  of  equalization  has  been  con- 
stituted charged  with  the  duty  of  assessing  th4> 
capital  stock  and  franchises  of  corporations  as 
an  original  and  independent  body,  and  also  of 
equalizing  taxes  throughout  the  state,  any  cor- 
poration subjected  to  taxation  in  such  states 
upon  an  appraisement  of  its  capital  stock  and 
franchises  is  entitled  to  the  free  and  independ- 
ent Judgment  of  such  board :  and  if  any  given 
assessment  results  from  a  failure  honestly  to 
determine  in  a  Judicial  way  the  true  value  of 
the  capital  stock  and  franchise,  through  fear, 
fraud,  mistake,  or  coercion,  there  is  a  depriva- 
tion of  property  of  the  taxpayer  without  due 
process  of  law  and  in  violation  of  the  rights 
secured  by  the  14th  Amendment  to  the  United 
States'  Constitution.  .  3.  Under  a  constitution 
directing  the  legislature  to  provide  needful  rev- 
enue by  levying  a  tax  by  valuation  so  that 
every  person  and  corporation  shall  pay  In  pro- 
portion to  the  value  of  his,  her,  or  its  property*, 
such  value  to  be  ascertained  by  some  person  or 
persons  elected  or  appointed  »s  the  legislature 
directs,  but  Investing  that  body  with  power  to 
tax  corporations  owning  or  using  franchisee 
in  such  manner  as  it  shall  from  time  to  time 
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direct  by  general  law  uniform  as  to  the  class 
on  which  it  operates,  it  is  competent  for  the 
legisiacure  to  set  apart  as  a  separate  class  cor- 
porations owning  or  using  franchises  or  priv- 
ileges, and  tax  them,  either  upon  a  valuation, 
or  at  a  ratio  dlfTerent  from  the  other  classes  of 
property  in  the  state ;  but,  until  the  legislature 
does  so  direct,  all  property  in  the  state  must 
uniformly  bear  the  burdens  of  taxation.  Chi- 
cago Union  Traction  Co.  v.  State  Bd.  of  Equal- 
ization,  114  Fed.  557. 

None  of  the  remaining  states  has  so  complex 
a  system  nor  so  extensive  a  t>ody  of  case  law 
upon  the  point  now  under  discussion  as  to  call 
for  special  treatment. 

By  a  Michigan  statute  (Comp.  Laws  1857, 
p.  652)  every  corporation  formed  under  its  pro- 
visions wns  required  to  pay  an  annual  state 
tax  of  1  per  cent  on  the  capital  stock  paid 
In.  The  general  railroad  law,  as  amended  in 
1869  (Laws  1869.  p.  262),  changed  the  annual 
tax  to  1  per  cent  of  the  capital  stock  paid 
in,  and  also  upon  all  sums  of  money  that  should 
from  time  to  time  be  Invested  in  the  original 
conatrncting  and  stocking  of  the  road.  It  was 
contended,  upon  an  application  to  compel  the 
anditor  general  to  assess  and  collect  of  the 
LalEe  Shoi-e  &  Michigan  Southern  Railroad,  a 
consolidation  of  domestic  and  foreign  com- 
panies, a  tax  under  a  later  act  of  1873,  that 
such  corporation  from  1869  to  1873  should 
have  been  assessed  and  taxed  under  the  former 
law.  The  highest  court  of  the  state,  speaking 
through  Cooiey,  J.,  declared  that  Michigan 
could  no  more  tax  the  whole  capital  stock  of 
that  corporation  which  represented  track,  from 
Chicago  to  Buffalo,  rolling  stock  and  equip- 
ment, than  she  could  tax  the  whole  track  and 
equipment  itself.  The  capital  stock,  he  said,  is 
taken  as  the  basis  of  taxation,  rather  than  the 
road  and  equipments,  for  reasons  of  conven- 
ience :  but,  whether  the  one  or  the  other  Is  se- 
lected for  the  purpose,  the  limitations  of  sov- 
ereignty alike  apply,  and  the  state  can  tax 
only  what  is  within  her  Jurisdiction ;  whether 
it  be  the  part  of  the  road  lying  within  her  lim- 
its or  the  proportion  of  the  stock  which  repre- 
sents that  part  of  the  road.  There  may  some- 
times, he  added,  be  difficulty  in  determining 
what  is  the  Just  proportion  of  the  stock  which 
is  thns  taxable,  but  the  principle  is  plain 
enough,  and  it  is  not  likely  that  the  state  ever 
intended  to  disregard  it.  State  Treasurer  v. 
Auditor  General,  46  Mich.   224,  9  N.  W.  258. 

In  the  scheme  of  taxation  provided  by  the 
Minnesota  tax  laws,  it  is  said  that  the  legis- 
lature intended  Gen.  Stat.  1894,  f  1530.  to  be 
the  exclusive  method  of  listing  and  taxing  the 
property  of  all  corporations  and  companies 
falling  within  Its  purview.  That  section  no- 
where provides  for  the  listing  and  taxation  of 
corporate  franchises,  as  such,  as  a  separate  and 
distinct  Item  of  personal  property.  The  method 
there  provided — a  common  and  efficient  one — 
of  reaching  the  franchises  and  other  Intangible 
property  for  the  purposes  of  taxation,  is 
through  the  capital  stock.  The  capital  stock 
(in  the  sense  in  which  it  Is  used  in  this  sec- 
tion) is  a  business  photograph  of  all  the  cor- 
porate possessions  and  possibilities,  and  repre- 
sents its  business  opportunities  and  capacities 
as  weU  as  its  tangible  assets.  They  enter  into 
and  go  to  make  up  the  value  of  the  stock.  It 
is  well  settled  that  these  franchises,  although 
neither  visible  nor  tangible,  are  property  which 
may  bp  taxed  the  same  as  any  other  property. 
Hence  a  very  common  method  of  taxing  corpo- 
rations and  stock  companies  is  to  list  and  as- 
sess al'  their  tangible  property,  real  and  per- 
sonal, the  same  as  like  property  of  other  per- 
sons Is  listed  and  assessed,  and  also  to  list  and 
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assess  the  capital  stock  at  its  actual  or  market 
value  less  the  value  of  its  tangible  real  and  per- 
sonal propei*ty  otherwise  specifically  listed 
and  assessed.  This  system  reaches  every  ele- 
ment of  property  value  owned  by  the  corpora- 
tion. State  V.  Duluth  Gas  &  Water  Co.  76 
Minn.  96,  57  L.  It.  A.  63,  78  N.  W.  1032. 

The  Duluth  Gas  and  Water  Company  Case 
in  Minnesota,  Just  cited,  met  with  approval  in 
Nebraska.  There  the  holding  was  that  when 
the  capital  stock  of  a  corporation  had  a  market 
value  that  market  value  might  be  taken  as  a 
basis  to  ascertain  the  value  of  its  intangible 
property,  since  the  value  of  the  stock  is  the 
net  value  of  all  the  assets,  and  is  found  by  de- 
ducting the  indebtedness  from  the  gross  value 
of  the  tangible  and  intangible  property.  But 
when  the  capital  stock  has  no  market  value  it 
cannot  be  used  as  a  basis  in  ascertaining  the 
value  of  the  assessable  property  and  franchises, 
since  the  value  of  the  intangible  property  must 
be  ascertained  before  the  true  value  of  the 
stock  can  be  determined  In  the  sense  in  which 
the  term  is  used  in  the  Nebraska  revenue  act 
(Comp.  Stat.  chap.  77,  i  32),  which  requires 
from  domestic  corporations  statements  for  the 
purposes  of  taxation  showing,  inter  alia,  the 
amount  of  capital  stock  authorized  and  the 
number  of  shares  Jnto  which  it  is  divided,  the 
amount  paid  up,  the  market  value,  or,  If  there 
be  none,  the  actual  value  thereof,  and  provides 
that  the  total  Indebtedness  and  assessed  valua- 
tion of  the  real  and  personal  property  shall  be 
deducted  from  the  aggregate  value,  market  or 
actual,  as  the  case  may  be,  of  the  shares,  and 
the  listing  of  the  remainder,  if  any,  as  the  cap- 
ital stock  of  the  corporation.  Now,  the  Ne- 
braska Constitution  expressly  commands  that 
corporate  franchises  be  assessed  for  taxation. 
And  in  a  rase  where  the  capital  stock  has  no 
market  value  its  assessable  value,  when  the  tan- 
gible property  has  been  deducted,  is  the  same  as 
the  value  of  the  franchise.  And  while  the 
legislature  may  direct  how  the  value  of  cor- 
porate property  and  franchises  shall  be  ascer- 
tained. It  cannot  prescribe  rules  that  prevent 
the  assessment  thereof  equally  with  property 
In  general  ad  valorem,  and  such  Is  the  effect 
of  allowing  a  specific  deduction  of  corporate* 
indebtedness  after  fixing  on  the  value  of  th** 
capital  stock,  when  of  necessity  that  indebted- 
ness already  has  been  once  allowed.  State  ex 
reL  Shrlver  v.  Karr   (Neb.)  90  N.  Y.  298. 

In  Spring  Valley  Waterworks  v.  Schottler,  62 
Cal.  69,  the  record  showed  that  the 
board  of  supervisors  assessed  the  fran- 
chise of  the  corporation  by  taking  the 
market  value  of  the  shares  of  stock  on 
a  given  date  and  deducting  therefrom  th«* 
value  of  the  real  and  personal  property  of  the 
company,  holding  the  difference  to  be  the  valuf 
of  the  franchise,  and  the  court  said  that  such 
n  mode  of  arriving  at  the  value  of  a  corporat*' 
franchise  appeared  to  have  been  adopted  by  th<- 
assessor,  and  held  proper,  in  San  Jos^  Gas 
Co.  V.  January,  57  Cal.  614,  and  to  have  been 
Impliedly  approved  in  People  ex  rel.  Burke  v. 
Badlan,  57  Cal.  594. 

A  law  of  Alabama  (Code,  {  453,  subd.  9)  im 
posed  a  tax  upon  the  capital  stock  of  all  do- 
mestic corporations  save  such  as  was  invested 
In  property  otherwise  taxed  as  proi>erty,  such 
tax  to  be  paid  by  the  corporation ;  but  pro- 
vided that  when  the  corporation  paid  the  taxe> 
levied  upon  the  shares  Into  which  its  capital 
stock  was  divided,  or  when  such  taxes  wer»» 
paid  by  Its  stockholders,  then  the  corporation 
should  only  be  liable  to  taxes  upon  its  real  and 
personal  estate  unless  Its  investments  wei" 
otherwise  specially  taxed.  The  court  wa> 
urged,  upon  the  authority  of  Hamilton  Mfg.  (V-. 
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V.  Massachusetts,  6  Wall.  632,  18  L.  ed.  904, 
Affirming  12  Allen,  298,  to  bold  that  this  stat- 
ute imposed  a  franchise  tax  rather  than  a  prop- 
erty  tax,  but  refused  to  yield  to  the  conten- 
tion. The  court  said  that  the  Massachusetts 
cases  were  not  of  general  authority,  but  were 
due  to  the  peculiar  language  of  the  Constitu- 
tion of  that  commonwealth  and  the  settled 
course  of  the  decisions  of  her  courts.  State  v. 
Stonewall  Ins.  Co.  89  Ala.  335,  7  So.  753. 

But  the  Alabama  revenue  act  of  February  18, 
1897  (^  35,  subd.  15),  in  requiring  all  foreign 
or  domestic  corporations  doing  business  In  the 
state  (except  banks  and  banking  institutions), 
not  otherwise  specifically  required  to  pay  li- 
cense taxps,  each  to  pay  an  annual  privilege 
tax  graduated  by  its  paid-up  capital  stock,  im- 
poses a  franchise,  and  not  a  property  tax. 
Phcenix  Carpet  Co.  v.  State,  118  Ala.  143,  22 
So.  627. 

The  Mississippi  statute  of  March  8,  1888, 
amending  S§  557  and  585  of  the  1880  Code,  in 
providing  for  a  privilege  tax  to  be  paid  by 
banks.  vaiTing  in  amount  with  reference  to  the 
capital  stock  and  assets  of  each  bank  thereunto 
subject,  in  lieu  of  all  other  taxes  on  the  shares 
and  assets.  Imposed  a  tax  measured  by  the 
capital  stock  and  assets,  which  embrace  profits 
divided  or  undivided,  surplus,  and  all  assets 
howsoever  known  or  called,  and  all  the  real  and 
personal  property  of  sich  banks.  The  amount 
of  the  tax  in  any  given  case  is  determinable 
by  the  entire  wealth  of  the  bank,  and  the  en- 
tire assets,  In  whatever  shape  they  exist,  should 
be  estimated.  The  privilege  tax  imposed  and 
paid  by  a  bank  on  this  basis  Is  made  the  sub- 
Btitute  for  all  other  taxes  on  shares  and  as- 
sets, and  shares  and  assets  represent  or  ex- 
press everything  that  a  bank  has.  Vlcksburgh 
Bank  v.  Worrell,  67  Miss.  47,  7  So.  219. 

The  reference,  in  the  Louisiana  license  tax 
act  in  force  in  that  state  in  1900,  to  the  de- 
clared or  nominal  capital  or  surplus  of  busi- 
ness or  banking  institutions,  does  not  amount 
to  a  tax  upon  the  capital  or  surplus  itself  of 
the  different  banks,  but  is  a  mere  method  of 
classifying  the  banks  and  establishing  a  gradu- 
ation of  licenses  as  required  by  art.  206  of  the 
state  Constitution.  State  v.  Citizens'  Bank,  52 
La.  Ann.  108C.  27  So.  709. 

Corporate  franchises  are  property  taxable, 
In  Tennessee,  but  only  in  connection  with  tan- 
gible  property,  not  separately  as  Independent 
subjects.  Louisville  &  N.  R.  Co.  v.  Bate,  12 
Lea,  573 ;  South  Nashville  Street  R.  Co.  v. 
Morrow,  87  Tenn.  406,  2  L.  R.  A.  853.  11  S. 
W.  348. 

And  the  same  is  true  in  Texas.  State  v. 
Austin  &  N.  W.  R.  Co.  94  Tex.  530,  62  S.  W. 
10.50-  Dallas  Consol.  Electric  Street  R.  Co.  v. 
Dallas  (Tex.  Civ.  App.)  65  S.  W.  201. 

2.  Patents  and  copyrights. 

It  Is  generally  conceded  that  franchises 
granted  by  the  United  States — and  such  are 
patents  and  copyrights — are  not  In  them- 
selves lawfully  to  be  subjected  to  state  taxa- 
tion. It  follows  that  when  a  capital-stock  tax 
is  a  property  tax  these  grants  cannot  be  in- 
cluded In  the  subject  of  the  Impost.  It  Is  equally 
true.  In  spite  of  some  dicta  contra,  that  when  a 
capital-stock  tax  Is  a  franchise  or  privilege  tax. 
the  mere  fact  that  the  capital  stock  Is  wholly 
or  partly  Invested  In  patents  and  copyrights  Is 
immaterial.  Such  a  tax  Is  never  abated  solely 
for  that  reason. 

The  foregoing  commentary  has  abundantly 
shown  That  the  tax  ui)on  capital  stock  in  Penn- 
sylvania Is  a  tax  upon  the  property  and  as- 
sets. Including  the  franchise  of  the  corporation. 
Being  a  tax  upon  property,  it  follows  that  the 
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subject  .of  the  tax  must  both  be  within  the 
state  and  taxable  thereby.  For  this  reason  the 
franchises  of  foreign  corporations  and  nontax- 
able property  of  both  foreign  and  domestic  ones 
are  not  to  be  included  as  forming  any  part  of 
capital   stock. 

In  Com.  V.  Central  District  &  Printing  Teleg. 
Co.  145  Pa.  121,  22  Atl.  841.  it  was  decided 
that  while,  under  the  Pennsylvania  statutes  for 
the  taxation  of  corporations  upon  their  capitmJ 
stock  no  tax  Is  assessable  upon  such  portion  of 
the  capital  stock  as  is  Invested  In  patent  rights 
granted  by  the  United  States:  yet  a  domestic 
corporation  subjected  to  a  tax  upon  Its  capital 
stock,  when  it  bad  issued  a  block  of  one  third 
thereof  to  a  foreign  corporation  that  owned  the 
patents  which  were  essential  to  the  domestic 
one's  operations,  under  a  contract  whereby 
such  domestic  company  obtained  the  right,  li- 
cense, and  privilege  of  using  within  a  limited 
territory  such  patent  rights,  but  was  required 
to  obtain  from  the  parent  company,  the  sole 
manufacturer  thereof,  the  patented  Instru- 
ments needful  to  utilize  such  rights  upon 
leases  for  terras  of  years  at  definite  rentals, — 
was  not  entitled  to  have  such  block  of  stock 
deducted  in  assessing  its  capital  stock.  Th<* 
court  undertook  to  sustain  this  remarkable  con- 
clusion by  arguing  that  the  sto^k  was  not  In- 
vested in  patent  rights  because  the  domestic 
corporation  acquired  no  interest  in  the  patents  : 
it  merely  got  the  right  to  use  in  a  restricted 
district  the  patented  article  rented  of  the  pat- 
entee. The  trouble  with  the  rule  of  exemption. 
It  was  saplently  said,  is  that  it  overlooks  the 
distinction  between  the  incorporeal  right  se- 
cured by  letters  patent  and  the  tangible  com- 
modity or  finished  product  which  is  Its  fmlt. 
This  product,  the  telephone  Instrument  or  ap- 
paratus. Is  merchandise.  If  the  maker  sells  It, 
the  sale  carries  the  right  to  use  It:  so  does  a 
lease  for  the  leased  term.  The  buyer  or  lessee 
gets  no  right  under  the  patent  except  what  Is 
a  necessary  incident  to  his  purchase  or  hire  of 
the  patented  article.  Therefore,  was  the  con- 
clusion, the  stock  Issued  by  the  home  to  the  for- 
eign company  was  not  an  Investment  In  patent 
rights  but  In  needed  apparatus  the  same  as 
poles  and  wires. 

It  would  seem  too  manifest  to  warrant  de- 
bate that  what  the  home  company  actually 
purchased  with  the  block  of  its  stock  was  the 
right,  privilege,  or  license,  within  a  given  geo- 
graphical area,  to  use  and  operate  the  Bell 
telephone  under  the  patents  owned  by  the 
American  Bell  Telephone  Company  of  Massa- 
chusetts. And  a  license  to  exploit  a  patented 
article  is  as  much  a  patent  right  as  is  the  pat- 
ent itself.  The  fact  that  this  license  was  of 
no  practical  use  to  the  purchaser  until  It  could 
get  the  necessary  and  appropriate  apparatus 
cannot  affect  the  question,  nor  that  the  Instm- 
ments  to  make  It  profitable  had  afterwards  to 
be  hired  from  their  manufacturer  and  rent 
paid  for  them.  Nor  Is  the  case  affected  by  the 
fact  that  this  manufacturer  was  the  licensor. 

The  decision  was  at  first  followed.  A  like 
conclusion  was  reached  In  Com.  ▼.  Rdlson  Elec- 
tric Light  Co.  145  Pa.  131,  22  Atl.  841,  845, 
846,  although  the  facts  were  somewhat  differ- 
ent. The  principal  difference  in  the  latter  case 
being  that  the  parent  company,  a  New  York 
corporation,  did  not  furnish  the  patented  ap- 
paratus, but  only  drawings  and  specifications 
by  which  it  could  be  produced  and  InstmctloDs 
for  its  installation. 

In  Com.  v.  Philadelphia  Co.  145  Pa.  142,  22 
Atl.  843,  the  court  only  said  that  the  case  was 
ruled  by  that  first  cited,  and  It  was  unneces- 
sary to  repeat  what  was  therein  said  upon  the 
questions   Involved.     *'We  adopted  the  reasons 
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glTen  for  the  decision  In  that  case  as  part  of 
this  opinion."  In  that  case  the  corporation 
was  engaged  in  gathering,  distributing,  and 
selling  natural  gas  in  Pittsburgh,  and  capital- 
ised at  $7,500,000.  It  had  Issued  $1,000,000 
of  its  stock  to  George  Westlnghouse  for  the 
right  to  use  his  patented  appliances  to  regulate 
and  facilitate  the  tninsportation,  supply,  and 
combustion  of  gas  in  that  city.  The  patentee 
agrreed  to  furnish  his  inventions  to  the  extent 
needful  in  the  company's  operations,  to  refuse 
them  to  all  others  in  the  same  territory,  and 
retained  his  patents,  and  the  right  to  make  or 
control  the  making  of  his  machines  and  to 
make  and  vend  them  everywhere  outside  of 
Pittsburgh. 

The  decision  was  also  followed  in  Com.  v. 
Brush  Electric  Light  Co.  145  Pa.  147,  22  Ati. 
844,  which  held  that  capital  stock  issued  for 
the  exclusive  right  to  use  and  sell  patented  ap- 
pliances in  a  limited  territory,  where  the  pat- 
ented articles  had  to  be  procured  from  the  pat- 
entee, was  not  an  investment  in  patent  rights, 
and  therefore  not  exempt. 

In  the  cases,  however,  of  Com.  v.  Westlng- 
honse  Klectric  &  Mfg.  Co.  151  Pa.  265.  24  Atl. 
1107,  1111,  and  Com.  v.  Westlnghouse  Air 
Brake  Co.  151  Pa.  276.  24  Atl.  1111,  1113,  the 
court  held  that  there  had  been  an  Investment 
in  patent  rights,  and  therefore  to  the  extent  of 
that  investment  the  capital  stock  of  these  cor- 
porations was  not  subject  to  the  tax. 

And  when  the  Cases  of  the  Philadelphia 
Company  and  the  Edison  Company  came 
a  second  time  before  the  court,  the  ex- 
emption they  had  all  along  claimed  was 
allowed  upon  the  authority  of  the  Westlng- 
house Cases  Just  cited.  Com.  v.  Philadelphia 
Co.  157  Pa.  527,  27  Atl.  378;  Cora.  v.  Edison 
Electric  Light  Co.  157  Pa.  529,  27  Atl.  379. 

The  retreat  from  an  untenable  position  was 
covered  by  n  finding  of  fact  in  each  of  these 
cases  that  the  assumption  that  the  block  of 
stock  was  issued  for  tangible  apparatus  and 
appliances,  for  the  patented  articles,  was  un- 
founded, and  that  these  were  neither  pur- 
chased nor  hired,  but  that  all  that  was  ac- 
quired with  the  stock  were  the  intangible  rights 
in  the  respective  territories.  The  logic  of  the 
situation  must  now  compel  the  still  further  re- 
treat to  the  position  that  a  corporation,  after 
acquiring  such  intangible  rights  by  an  Issue  of 
stock,  does  not  lose  Its  exemption  by  hiring  or 
buying  the  tangible  property  necessary  to  make 
the  rights  It  has  profitable. 

Another  decision  in  Pennsylvania,  that  in- 
asmuch as  patents  granted  by  the  United 
States  are  not  taxable  by  the  states  therefore 
capital  stock  representing  them  is  equally  not 
so  taxable,  was  rendered  in  Com.  v.  Davis-Colby 
Ore  Roaster  Co.  1  Dauphin  Co.  Rep.  118. 

In  New  Jersey  it  is  consistently  held  that  a 
tax  not  levied  upon  property  or  business,  but 
imposed  as  a  franchise  tax  exacted  as  the  price 
of  the  right  or  privilege  conferred  by  the  state 
of  being  a  corporation,  although  the  amount  to 
be  paid  is  determined  by  the  amount  of  the 
capital  stock,  is  valid  no  matter  if  the  capital 
has  been  invested  in  patent  rights. 

In  a  recent  case  Collins,  J.,  writing  for  the 
supreme  court  of  that  state,  puts  the  proposi- 
tion in  lucid  form,  and  concisely,  thus :  The 
prosecutor,  a  corporation  of  this  state,  resists 
the  greater  part  of  the  tax  against  it  for  the 
year  1897  under  "An  Act  to  Provide  for  the 
Imposition  of  State  Taxes  upon  Certain  Cor- 
porations, and  for  the  Collection  Thereof,"  ap- 
proved April  18,  1884,  and  the  acts  amenda- 
tory thereof  and  supplemental  thereto.  Gen. 
Stat.  pp.  3335  et  seq.  Resistance  is  based  on 
tlie  fact  that  ail  but  $157,000  of  its  capital 
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stock  of  $35,000,000  par  value  was  issued  for 
the  purchase  of  rights  under  letters  patent  of 
the  United  States,  and  the  claim  is  that  such 
rights  constitute  property  not  taxable  by  the 
state.  The  argument  for  the  exemption  rests 
on  the  false  premise  that  the  tax  assessed  is 
a  property  tax.  The  court  of  last  resort  of 
this  state  has  declared  otherwise.  State,  Mars- 
den  Co.,  Prosecutor,  v.  State  Board,  61  N.  J.  L. 
461,  39  Atl.  638. 

And  the  taxes  were  sustained  in  two  other 
cases  where  the  capital  of  the  corporations  was 
Invested  in  patent  rights,  although  the  point 
is  not  very  clearly  brought  out  in  either.  Edi- 
son United  Phonograph  Co.  v.  State  Board,  57 
N.  J.  L.  520,  31  Atl.  1019 ;  State.  Electric  Stor 
age  Battery  Co.  v.  State  Board,  60  N.  J.  L.  66. 
36  Atl.  1090,  Affirmed  in  61  N.  J.  L.  289,  41 
Atl.  1117. 

Attention  has  already  been  called  to  the  two 
different  sorts  of  capital-stock  taxes  In  New 
York.  Ever  since  the  decision  of  People  ex  rel. 
Union  Trust  Co.  v.  Coleman,  126  N.  Y.  433,  12 
L.  B.  A.  762,  27  N.  E.  818,  the  statute  Impos 
lug  local  taxes  upon  the  capital  stock  of  cor- 
porations in  that  state  has  been  recognized  as 
providing  for  the  taxation  of  property,  and  not 
of  franchises  or  business.  It  follows  that,  in  as- 
sessing local  taxes  upon  capital-stock,  patents, 
patent  rights,  copyrights,  etc.,  are  not  properly 
to  be  included.  There  is.  It  is  thought,  no  de- 
cision in  that  state  which  controverts  this  prop- 
osition. 

In  reviewing  an  assessment,  by  the  local  au- 
thorities, of  the  capital  stock  and  surplus  of 
a  domestic  corporation  which  had  invested  a 
Isrge  part  of  Its  nominal  capital  in  patent 
rights,  i.  e.,  issued  certificates  of  stock  there- 
for, the  New  York  court  of  appeals  at  first  de- 
clined to  pass  upon  the  question  whether  or 
not  such  patent  rights  were  to  be  Included  or 
excluded  in  computing  the  taxable  capital 
stock,  giving  as  a  reason  that  the  record  before 
it  showed  that  while  the  actual  value  of  such 
rights  could  not  be  determined  because  they 
were  in  litigation,  yet,  if  it  should  be  assumed 
they  were  worth  the  par  value  of  the  stock  is- 
sued to  acquire  them,  still  the  corporation  was 
not  taxable  at  all  because  the  evidence  showed 
an  excess  of  liabilities  over  assets.  People  ea? 
rel.  Edison  Electric  Illuminating  Co.  v.  Barker. 
139  N.  Y.  55,  34  N.  E.  722. 

But  Mr.  Justice  Bartlett,  of  the  supreme 
court.  In  the  Kings  county  special  term,  De- 
cember 30,  1895,  squarely  held  that  so  much  of 
the  capital  stock  of  a  domestic  coi*poratlon  as 
was  Invested  in  patent  rights  w^as  not  taxable 
In  that  state.  People  ex  rel.  Edison  Electric 
Illuminating  Co.  v.  Ilarkness,  44  N.  Y'.  Supp. 
51. 

The  appellate  division  of  the  supreme  court 
in  the  same  department  a  little  more  than  n 
year  later  gave  approval  to  that  decision,  and 
to  the  extent  that  it  applied  in  the  case  coram 
followed  It.  People  cr  rel.  New  York  &  N.  J. 
Teleph.  Co.  v.  Neff,  15  App.  Dlv.  8,  44  N.  Y. 
Supp.  46. 

The  same  court  soon  afterward  again  held 
that  patent  rights  were  to  be  excluded  In  tin* 
assessment  of  capital  stock  for  local  purposes. 
(People  ex  rel.  Edison  Electric  Illuminating  Co. 
V.  Nelf,  10  App.  Dlv.  599,  46  N.  Y.  Supp.  388). 
and  this  decision  was  affirmed  by  the  court  of 
appeals,  which  therein  passed  upon  the  ques 
tlon  for  the  first  time.  People  ex  rel.  Edison 
Electric  Illuminating  Co.  v.  Brooklyn,  156  N. 
Y.  417.  42  L.  R.  A.  290,  51  N.  E.  269. 

But  the  New  York  state  tax  upon  corpora- 
tions according  to  their  capital  stock  is  a  ta.\ 
upon  their  franchise  or  business,  not  a  properfy 
tax  at  all.     It  Is  unnecessary  again  to  cite  the 
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nuthoritles  that  estabilHh  this  proposition  be- 
yond all  controversy.  And  it  must  still  be  in- 
sisted, despite  some  decisions  atraut  to  t>e  noted, 
tliat  in  assessing;  tliis  tax  it  is  wliolly  unaf- 
fected by  the  circumstance  that  a  part  or  all 
of  the  capital  stock  of  the  corporation  sub- 
jected to  it  Is  invested  in  copyrights,  patents, 
or  patent  rights,  provided  such  corporation  is 
otherwise  within  the  statute. 

The  case  of  People  v.  Home  Ins.  Co.  92  N.  Y. 
328,  Affirmed  on  en-or  in  110  U.  S.  129.  30  L. 
ed.  350,  8  Sup.  Ct.  Rep.  1385,  and  on  reargu- 
ment  in  134  TJ.  8.  594,  33  L.  ed.  1025,  10  Sup. 
Ct.  Rep.  593,  holding  that  the  investment  of 
the  capital  stock  in  United  States  bonds  enti- 
tled the  corporation  to  no  abatement  of  the- tax, 
because  it  was  wholly  immaterial  what  the  na- 
ture of  the  property  represented  by  the  capital 
stock  was,  since  It  was  a  standard  to  measure, 
and  not  the  subject  of  the  tax, — is  altogether 
conducive  on  that  proposition.  That  case  Is 
in  harmony  with  all  the  authorities,  and  be- 
yond all  criticism  once  it  is  admitted  that  the 
statute  it  passed  upon  impo.sed  a  franchise  In- 
stead of  a  property  tax. 

Accordingly,  the  case  of  People  ex  rel.  Edi- 
son Electric  Illuminating  Co.  v.  Wemple,  61 
Hun,  53,  15  N.  Y.  Supp.  711,  was  well  decided 
upon  that  point,  even  though  it  is  without  au- 
thority because  reversed  upon  other  grounds  In 
329  N.  Y.  664,  29  N.  E.  812. 

The  same  is  true  of  the  case  between  the 
same  parties  In  63  Hun,  444,  18  N.  Y.  Supp. 
511,  Reversed  in  148  N.  Y.  690,  43  N.  E.  176. 

The  cas%  of  People  ex  rel.  Edison  Electric 
Light  Co.  V.  Campbell,  138  N.  Y.  543,  20  L.  R. 
A.  453,  3i  N.  E.  370,  Is  of  but  indirect  value. 
The  relator  in  that  case  had  been  assessed 
upon  Its  entire  capital  stock.  The  state  in- 
sisted that  all  of  it  was  employed  within  the 
state.  The  relator  contended  that  none  of  it 
was.  The  relator  did  not  complain  that  the 
>8lue  placed  upon  the  capital  was  too  high, 
nor  did  it  insist  that  such  part  of  it  as  was  in- 
vested in  patent  rights  was  to  be  left  out  of  ac- 
count. Whether  the  claim  as  to  the  entire  cap- 
ital or  any  part  of  it  being  employed  without 
the  state,  and  hence  not  taxable  under  the 
statute,  was  well  or  ill  founded,  was  consid- 
ered by  the  court  as  the  sole  matter  for  its  de- 
termination. The  court  held  that  some  of  the 
capital  was  employed  without  the  state  and 
9ome  within  It,  and  reduced  materially,  but  did 
not  annul,  the  tax.  The  following  excerpts 
from  the  opinion  will  suffice  for  the  point  un- 
der consideration.  "It  is  sufficiently  accurate 
for  the  purpose  now  In  band  to  say  that  the 
entire  capital  of  the  relator  was  originally  In- 
vested in  patent  rights.  ...  As  to  so 
vnch  of  such  stocks  as  was  In  corporations  or- 
ganized and  existing  In  this  state.  It  cannot  be 
doubted  that  its  capital  was  employed  within 
iliis  state.  So  much  of  its  capital,  to  wit,  its 
pbtents.  as  was  used  to  purchase  such  stocks, 
was  employed  for  that  purpose,  and  was  thus 
used  for  the  business  of  the  relator.  .  .  . 
The  relator  had  granted  to  various  corpora- 
tions within  and  without  the  state  rights  to 
nse  Its  patents,  and  thus  far  It  had  disposed  of 
Its  patents.  But  it  retained  its  patents  for  use 
in  territory  not  covered  by  the  grants  made, 
and  the  remaining  question  Is,  Where  were  the 
patent  rights,  not  granted,  employed?  We 
think  they  were  employed  at  the  home  office  in 
this  state.  .  .  .  We  are  therefore  of  opin- 
ion that  the  comptroller  did  not  err  in  Includ- 
ing In  the  capital  of  the  relator,  to  bo  esti- 
mated for  taxation.  Its  patents,  so  far  as  they 
had  not  been  disposed  of." 

One  comes  next  upon  the  copyright  case. 
The  opinion  of  the  majority  opens  with  the 
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perfectly  sound  and  unobjectionable  stateoMnt 
that  "r.-opyrlghts  clearly  stand  on  the  same 
basis  as  patent  rights  with  reference  to  the 
subject  of  taxation  by  the  state."  People  er 
rel.  A.  J.  Johnson  Co.  v.  Roberts,  159  N.  Y. 
70,  45  I..  R.  A.  126,  53  N.  E.  685;  but  when 
the  learned  writer  of  that  opinion  proceeded 
by  saying:  "And,  as  we  have  held  that  the 
former  are  exempt,  the  latter  should  be  held 
exempt  also,"  and  cited  I'eople  ex  rci.  Edison 
Electric  illuminating  Co.  v.  Brooklyn,  1.56  N. 
y.  417,  42  L.  R.  A.  299,  51  N.  E.  269,— he 
should  have  remembered  to  mention  that  soeti 
holding  was  in  respect  of  a  property  tax,  where- 
us  the  case  before  him  Involved  a  tax  upon  the 
l)uslnes^t  carried  on  by  a  foreign  corpora tioo. 
Vnd  when  he  added :  "The  comptroller,  there- 
f'»re.  eiTcd  when  he  Included  the  copyrights  of 
the  relator  'among  the  Items  of  property  which 
went  to  make  up'  the  amount  'of  the  capital 
employed  by  it  within  this  state,'  " — the  an- 
nouncvd  conclusion,  though  sound  per  ae,  was 
a  non  nequiUtr  from  the  stated  premise.  The 
copyrights  of  a  foreign  corporation  are  doubt- 
less employed  only  at  its  home  office,  and  when 
the  corporation  is  taxed  In  another  state  on  ac- 
count of  Its  business  done  according  to  its  cap- 
ital employed  in  such  state,  snch  copyrights  are 
not  to  be  included,  iMcause,  like  the  franchise, 
they  are  not  there,  and  not  t)ecaose  as  proper- 
ties they  are  exempt.  Judge  Gray  in  his  dis- 
senting opinion  (the  result,  so  far  as  the  copy- 
rights were  concerned,  being  agreeable  to  him) 
plants  himself  on  this  impregnable  ground. 

The  indiscrimlnating  remarks  Just  mentioned 
plainly  led  the  majority  of  the  appellate  divi- 
sion of  the  supreme  court  In  the  third  depart- 
ment astray  in  the  recent  case  of  People  er 
rel.  United  States  Aluminum  Printing  Plate 
Co.  V.  Knight,  67  App.  Div.  333,  73  N.  Y.  Supp. 
745,  since,  appealing  to  its  authority,  that  tri- 
bunal therein  decided  against  the  validity  ct  a 
state  franchise  tax  laid  upon  a  domestic  cor- 
poration whose  capital  was  all  Invested  in  pat- 
ent rights. 

The  decision  is  against  the  weight  of  author- 
ity, and  Mr.  Justice  Smith,  who  dissented.  Is 
on  firm  ground. 

3.  (xood  will. 

Only  twenty  years  ago  one  learned  court,  in 
passing  upon  a  capital-stock  tax,  used  the  fol- 
lowing language*  "There  is  a  further  point 
which  we  think  it  proper  to  notice.  It  is  con- 
tended that  good  will  enters  into  and  forms  an 
element  In  the  value  of  the  shares  of  stock. 
No  case  has  been  produced  to  us,  nor  have  we 
been  able  to  find  any,  holding,  or  even  intimat- 
ing, that  this  is  so.  We  find  no  such  element 
of  value  In  the  least  hinted  at  by  anyone  who 
has  written  on  the  subject,  nor  has  any  such 
been  called  to  our  attention.  We  cannot  recog- 
nize any  such  element  as  giving  value  to  shares 
in  a  trading  corporation.  It  would  be  strange 
to  predicate  good  will  as  pertaining  to  or  ex- 
tending to,  an  abstraction,  to  an  'artificial  be^ 
Ing,  Invisible,  intangible,  and  existing  only  in 
contemplation  of  law.*  '*  Spring  Valley  Water- 
works V.  Schottler,  62  Cal.  69. 

Nine  years  later  Finch,  J.,  of  the  New  York 
court  of  appeals,  dealing  with  the  subject  of 
taxing  capital  stock,  pointedly  said  that  the 
capital  stock  of  a  company  is  one  thing  and 
that  of  its  shareholders  is  another  and  a  dif- 
ferent thing.  That  of  the  company  Is  simply 
its  capital  existing  In  money  or  property  or 
both,  while  that  of  the  shareholders  is  repre- 
sentative, not  merely  of  that  existing  and  tan- 
gible capital,  but  also  of  surplus,  of  dlvldend- 
eamlng-power,  of  franchises  and  the  good  will 
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of  an  established  and  prosperous  business ;  and 
therefore,  he  concluded  that  to  take  the  value 
of  the  latter  as  equivalent  to  the  value  of  the 
former  for  the  purpose  of  taxing  the  former  at 
its  actual  value  when  that  actual  value  had 
been  pix>ved  was  reversible  error.  People  f^ 
rel.  Union  Trust  Co.  v.  Coleman,  128  N.  Y. 
433,  12  L.  R.  A.  762,  27  N.  E.  818. 

But  the  decision  in  that  case,  while,  perhaps, 
tacitly  recognizing  good  will  as  a  taxable  ele- 
ment in  capital  stock,  went  only  to  the  extent 
of  saying  that  it  was  not  such  under  the  stat- 
ute 9ub  judice. 

To  the  state  of  Ohio  belongs  the  distinction 
of  being  first  to  recognize  in  express  terms  the 
Taxability  of  good  will  as  an  element  of  capital 
stock.  Tiie  supreme  court  of  that  state,  in 
State  ex  rel,  Poe  v.  Jones,  51  Ohio  St.  -492,  37 
N.  B.  945,  decided  in  1894,  thus  dealt  with  the 
subject :  It  is  contended  that  when  the  value 
of  the  nhares  of  the  capital  stock  of  a  corpora- 
tion is  augmented  through  the  franchise, 
good  will,  and  successful  management  of  the 
business  of  the  concern,  such  value  should  not 
avail  to  add  to  the  true  value  In  money  of  the 
tangible  property  of  the  corporation  for  the 
purpose  of  taxation.  But  the  property  of  a 
corporation  may  be  regarded  in  the  aggregate 
as  a  unit,  an  entirety,  as  a  plant  designed  for 
a  specific  object,  and  Its  value  may  be  esti- 
mated, not  in  parts,  but  taken  as  a  whole.  If, 
hy  reason  of  the  good  will  of  the  concern,  or 
the  skill,  experience,  and  energy  with  which  its 
husiness  is  conducted,  the  market  value  of  the 
<^pital  stock  Is  largely  Increased,  whereby  the 
value  of  the  tangible  property  of  the  corpora- 
tion, considered  as  on  entire  plant,  acquires  a 
greoter  market  value  than  it  otherwise  would 
have  had,  it  cannot  properly  be  said  not  to  be 
Its  true  value  In  money  within  the  meaning  of 
ihe  Constitution,  because  good  will  and  other 
^'lements  Indirectly  entered  into  Its  value.  The 
market  value  of  property  is  what  It  will  bring 
when  sold  as  such  property  is  ordinarily  sold 
in  the  community  where  It  Is  situated ;  and  the 
fact  that  it  Is  Its  market  value  cannot  be  ques- 
tioned because  attributed  somewhat  to  good 
will,  franchise,  skillful  management  of  the 
property,  or  any  other  legitimate  agency. 

This  doctrine  met  with  opproval  In  the  Su- 
preme Court  of  the  United  States  In  the  Ex- 
press Company  Cases.  Adams  Exp.  Co.  v. 
Ohio  State  Auditor,  165  U.  S.  194.  41  L.  ed. 
683,  17  Sup.  Ct.  Rep.  305,  Reargument  denied 
In  166  V.  S.  185,  41  L.  ed.  965.  17  Sup.  Ct. 
Rep.  C04.  Mr.  Justice  Brewer,  in  the  final 
opinion  distinctly  saying:  If  a  statute,  prop- 
erly construed,  contemplates  only  the  taxation 
of  horses  and  wagons,  then  those  belonging  to 
an  express  company  can  be  taxed  at  no  high- 
er value  than  those  belonging  to  a  farmer.  But 
If  the  stote  comprehends  ail  property  in  Its 
scheme  of  taxation,  then  the  good  will  of  an 
organized  and  established  Industry  must  be  rec- 
ognized as  a  thing  of  value.  The  capital -stock 
of  a  corporation  and  the  shares  In  a  Jolnt- 
atock  company  represent,  not  only  the  tangible 
property,  but  also  the  Intangible,  including 
therein  all  corporate  franchises,  and  all  con- 
tracts, privileges,  and  good  will  of  the  concern. 

A  year  or  two  later  the  New  York  court  of 
appeals  flatly  decided  that  in  determining  the 
actnal  value  of  capital  stock  In  a  domestic  cor- 
poration for  the  purpose  of  taxation  under 
«hap.  542,  Laws  of  1880,  and  the  acts 
amendatory  thereof,  imposing  taxes  upon  cor- 
porate franchises  or  business,  in  a  case  where 
no  dividends  had  been  pnid  nor  any  sales  of 
shares  made  during  the  year,  the  value  of  the 
good  will  is  to  be  added  to  the  net  value  of  the 
^X)rporate  assets  and  of  the  right  to  carry  on 
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business  under  the  franchise.  People  ex  reh 
Wlebu^ch  &  li.  Co.  v.  Roberts,  154  N.  Y.  101, 
47  N.  E.  980.  Affirming  19  App.  Div.  574,  46 
N.  Y.  Supp.  570. 

In  the  copyright-tax  case  in  the  same  state, 
decided  in  1899,  the  whole  controversy  was 
waged  over  good  will.  The  corporation  com- 
plaining of  the  tax  Imposed  upon  It  under  these 
statutes  was  a  foreign  corporation  doing  busi- 
ness In  New  York,  and  taxable  according  to  the 
amount  of  its  capital  stock  employed  in  that 
state.  The  court,  while  agreeing  (but  for  dif- 
ferent reasons)  that  the  value  of  the  copy- 
rights was  not  to  be  counted  among  the  ele- 
ments making  up  the  capital  stock  employed 
within  the  state,  divided  four  to  three  upon 
the  question  of  Including  good  will  therein ; 
the  majority  holding  that  good  will  was  a  taxa- 
ble element  In  that  case,  and  the  minority  the 
contrary.  People  ex  rel.  A.  J.  Johnson  Co.  v. 
Hoberts,  159  N.  Y.  70,  45  L.  R.  A.  126,  53  N. 
E.  685.  ' 

But  even  the  minority  In  that  case  rec- 
ognized good  will  as  a  proper  subject  of  taxa- 
tion under  appropriate  statutes  and  circum- 
stances. 

In  a  later  case  In  the  same  state  the  same 
court  decided  that,  while  the  good  will  of  a 
corporation  or  other  business  was  a  valuable 
property  right  taxable  under  the  franchise  tax 
laws  as  forming,  with  the  franchl^,  a  part  of 
the  value  of  capital  stock  in  taxation  for  state 
purposes,  yet.  an  it  was  not  within  the  stat- 
\itory  classifications  of  real  estate  and  person- 
al property,  it  was  not  subject  to  local  taxa- 
tion. People  ew  rel.  Cornell  S.  B.  Co.  v.  Ded- 
erlck,  161  N.  Y.  195,  55  N.  E.  927. 

And  In  assessing  a  foreign  corporation  doing 
business  in  the  state  according  to  its  capital 
stock  therein  employed  the  good  will  of  Its 
business  Is  an  element  to  be  valued  and  taxed, 
where  such  corporation  was  organized  to  suc- 
ceed, acquire,  and  continue  the  business  of  a 
wholesale  and  retail  partnership  located  In  the 
state  and  having  no  other  place  of  business. 
People  eiP  rel.  Journeay  &  B.  Co.  v.  Roberts, 
37  App.  DIv.  1,  55  N.  Y.  Supp.  317. 

In  a  recent  Michigan  case  the  court  referred 
to  the  decisions  of  the  United  States  Supreme 
Court  in  Adams  Exp.  Co.  v.  Ohio  State  Audit- 
or, 165  U.  S.  194,  41  L.  ed.  683,  17  Sup.  Ct. 
Rep.  305,  166  U.  S.  185,  41  L.  ed.  965,  17  Sup. 
Ct.  Rep.  604,  as  asserting  the  propriety  of  as- 
sessing property  as  a  unit,  and  remarked  that 
the  doctrine  was  carried  much  further  than 
It  found  It  necessary  to  go  In  the  case  coram, 
and  added :  "Whatever  may  be  thought  of  the 
efTect  of  this  case  upon  the  right  to  tax  the 
good  will  of  a  business,  or  the  ability  of  the 
owner  of  property  to  use  It  to  extraordinary 
advantage,  which  we  find  it  unnecessary  to  ap- 
pi-ove,  we  consider  It  a  strong  support  to  the 
doctrine  that  tangible  property  of  a  street  rall- 
wny  company  may  be  assessed  as  a  unit,  and 
that  the  location  of  Its  easement  and  tracks, 
as  to  environment  and  the  period  that  It  may 
lawfully  use  it  and  other  exceptional  priv- 
ileges Inseparably  connected  with  It,  may  be 
considered  In  determining  the  value  of  such 
property."  Peti*oIt  Citizens'  Street  R.  Co.  v. 
Detroit,  125  Mich.  673,  85  N.  W.  96,  86  N.  W. 
809, 

In  the  course  of  a  decision  In  Indiana,  hold- 
ing that  the  good  will  of  a  newspaper  publish- 
ing business  conducted  by  a  partnership  of  In- 
dividuals was  not  taxable  In  that  state,  be- 
cause If  property  In  the  ordinary  sense  of  the 
term  It  was  not  within  the  taxing  statutes,  the 
court  rather  Intimated  that  this  would  not  af- 
fect corporations.  "In  the  case  of  most  do- 
mestic corporations,"  It  said,  "that  which  the 
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law  assesses, — their  [capital]  stock, — if  worth 
more  than  their  tangible  property,  stands  for 
all  that  the  corporation  represents,  incladlng 
good  will."  Hart  v.  Smith  (Ind.)  64  N.  E. 
661. 

4.  Stocks  in  other  corporations. 

In  assessing  a  domestic  corporation  a  fran- 
chise tax  on  the  basis  of  its  capital  stock  em- 
ployed within  the  state  of  New  York,  stocks 
owned  by  It  in  foreign  corporations  are  to  be 
ezclQded.  The  capital  stock  represented  there- 
by Is  not  thus  employed.  People  v.  Campbell, 
88  Hun,  544,  34  N.  Y.  Supp.  801;  People  ex 
ml  Edison  Electric  Light  Co.  v.  Campbell,  138 
N.  Y.  543.  20  L.  R.  A.  453,  34  N.  E.  370 ;  Peo- 
ple ex  rrA.  Edison  Electric  Light  Co.  v.  Wemple, 
148  N.  Y.  690,  43  N.  E.  176,  Reversing  63  Hun, 
444,  18  N.  Y.  Supp.  511;  People  ex  rel.  Edi- 
son Electric  Light  Co.  ▼.  Campbell,  148  N.  Y. 
750,  43  N.  E.  177,  Ueversing  88  Hun.  530,  34 
N.  Y.  Supp.  713. 

These  cases  hold  that  it  is  otherwise  as  re- 
spects the  stocks  of  domestic  corporations. 
These  represent  capital  stock  employed  within 
the  state. 

And  such  stocks  held  by  a  domestic  railroad 
are  still  regarded  as  employed  within  the  state, 
and  accounted  part  of  the  capital  stock  em- 
ployed therein  upon  which  the  New  York  fran- 
chise tax  is  computed,  although  they  stand 
pledged  as  collateral  security  for  the  owner's 
bonded  debt.  People  ex  rel.  New  York  C.  &  H. 
R.  R.  Co.  ▼.  Knight,  75  App.  Dlv.  169,  77  N. 
Y.  Supp.  401. 

The  tax  imposed  by  the  Pennsylvania  act  of 
June  8,  1891  (P.  L.  229),  upon  the  capital 
stock  of  corporations,  being  a  tax  on  their 
property  and  assets,  both  tangible  and  Intangi- 
ble, a  domestic  railroad  corporation  which  has 
Invested  In  fact  a  part  of  Its  capital  stock  in 
constructing  for  a  foreign  corporation  a  con- 
necting line  in  another  state,  which  it  has 
equipped  and  actually  owns  and  operates,  and 
upon  which  it  pays  taxes  In  the  state  where  It 
is  located,  is  not  taxable  In  Pennsylvania  upon 
that  part  of  its  capital  stock,  since  it  is  not 
within  the  home  state's  Jurisdiction,  and  is 
not  brought  within  the  scope  of  the  law  by  the 
fact  that  the  domestic  company  holds  shares 
in  the  foreign  one  representing  its  investment, 
under  the  technical  rule  that  shares  of  stock 
are  personal  property  and  have  a  situs  for  tax- 
ation at  the  domicll  of  their  holder.  Com.  v. 
Lehigh  Valley  R.  Co.  3  Dauphin  Co.  Rep.  309. 

5.  United  States  bonds. 

Like  patents  and  copyrights,  when  United 
States  bonds  form  a  part  of  the  capital  stock 
ihey  are  excluded  from  the  computation  when- 
ever the  tax  is  a  property  tax.  But  If  the 
tax  Is  a  franchise  tax  then  the  fact  that  the 
capital  stork  which  measures  it  is  partly  or 
wholly  representative  of  Investments  in  gov- 
ernment securities  is  altogether  immaterial. 

A  tax  imposed  by  a  state  upon  the  capital 
of  a  bank  upon  a  valuation  like  ther  property 
of  individuals,  when  that  capital  is  all  invested 
In  stock  of  the  United  States  Issued  for  gov- 
ernment loans  and  exempted  from  state  taxa- 
tion, is  as  much  a  tax  upon  such  stock  as  if 
imposed  co  nomine,  and  hence  Is  void  as  a 
limitation  upon  the  congressional  power  to 
borrow  money  on  the  credit  of  the  United 
States.  New  York  ex  rel.  Bank  of  Commerce 
V.  New  York  City  &  County  Tax  Comrs.  2 
Black,  620.  17  L.  ed.  451. 

When  and  to  whatever  extent  the  capital  of 
n  bank  Invested  in  United  States  stocks  issued 
for  loans  to  the  general  government  is  hpyond 
the  reach  of  state  taxation  under  a  atatate  pro- 
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vldlng  that  the  capital  stock  of  every  company 
iinble  to  taxation  shall  be  assessed  at  its  act- 
ual value,  and  taxed  In  the  same  manner  a» 
other  personal  and  real  estate  of  the  county, 
it  is  equally  so  under  another  statute  provid- 
ing that  all  banks  and  banking  associations 
shall  be  liable  to  taxation  on  a  valuation  equal 
to  the  amount  of  their  capital  stock  paid  in. 
or  secured  to  be  paid  in,  and  their  surplus; 
since  both  acts  alike  impose  property  taxes, 
and  impose  them  upon  the  property  constitut- 
ing the  capital,  and  neither  imposes  a  fran- 
chise tax  or  royalty  upon  the  grant  of  cor- 
porate powers.  Both  statutes,  therefore,  are 
equally  in  coniiict  with  the  constitutional 
power  of  Congress  to  l)orrow  money  on  the 
credit  of  the  general  government.  Bank  Tax 
Case,  2  Wall.  200,  sub  nom.  New  York  ex  rel. 
Bank  of  the  Commonwealth  v.  New  York  Cltv 
&  County  Tax  &  A.  Comrs.  17  L.  ed.  793. 

When,  however,  the  statute  imposes  a  fran- 
chise tax  or  tax  upon  the  business  of  a  cor- 
poration, at  a  specifled  rate  upon  the  capital 
stock  at  par  for  each  1  per  cent  of  dividends 
made  or  declared  when  the  dividends  have  been 
6  per  cent  or  more,  and  at  another  rate  upon 
the  capital  stock  at  its  actual  value  when  the 
dividends  have  been  less  than  6  per  cent,  or 
none  at  all,  then  the  tax  Is  lawfully  made  com- 
putable upon  the  whole  capital  stock  without 
any  abatement  for  the  amount  thereof  that  Is 
Invested  in  United  States  bonds.  Home  Ins. 
Co.  V.  New  York,  119  U.  S.  129,  30  L.  ed.  350, 
8  Sup.  Ct.  Rep.  1385,  134  U.  S.  594,  33  L.  ed. 
1025,   10  Sup.   Ct.  Rep.  593. 

The  cases  of  People  ex  rel.  B.  Seidenberg.  S. 
&  Co.  V.  Fcltner,  41  App.  Dlv.  571,  58  N.  Y. 
Supp.  713,  and  People  ex  rel.  Tnist  &  DepoalT 
Co.  V.  Norton,  53  App.  Dlv.  557,  65  N.  Y.  Supp. 
992,  both  Involved  property  taxes.  The  tax  In 
the  first  cise  was  imposed  under  the  statutes 
construed  In  the  Union  Trust  Co..  against  Cole- 
man Case  so  often  referred  to,  and  that  in  the 
other  was  assessed  under  a  statute  substan- 
tially the  same  in  terms  (Ijaws  1896,  chap.  908. 
§  12).  In  both  cases,  therefore,  the  amount 
Invested  in  United  States  bonds  had  to  be  de- 
ducted from  the  capital  stock. 

The  New  Jersey  Acts  for  assessing  and  tax- 
ing private  corporations  at  the  full  amount  of 
tbclr  paid  In  capital  stock  and  accumulated  sur- 
plus, leaving  out  real  estate  in  other  states, 
and  providing  that  stockholders  shall  not  be 
assessed  on  their  capital  stock,  impose  prop- 
erty, and  not  franchise,  taxes,  and  therefore- 
the  capital  stock  Invested  in  United  States 
bonds  is  not  taxable.  Newark  City  Bank  v. 
Fourth  Ward  Assessor,  30  N.  J.  L.  13:  State. 
Eastern  Delaware  Bridge  Co.  I*rosecutor,  v. 
Metz,  32  N.  J.  L.  199;  State,  International  & 
L.  Assnr.  Co..  I'rosecutor,  v.  Halght.  35  N.  J. 
L.  279;  Merchants'  Ins.  Co.  v.  Newark,  54  N. 
J.  L.  138,  23  Atl.  305. 

The  Pennsylvania  statutes  for  the  taxation 
of  capital,  being  always  acts  taxing  property 
and  assets,  do  not  include  capital  Invested  In 
United  States  bonds.  Com.  v.  Provident  Llfe- 
&  T.  Co.  9  Pa.  Dist.  R.  470. 

On  the  other  hand,  the  Connecticut  statu te» 
which  laid  a  tax  of  a  specific  per  cent  upon 
the  cash  capital  on  a  given  date  of  domestic 
corporations,  was  held  to  impose  a  franchise, 
and  not  a  property,  tax,  and  therefore  to  be 
subject  to  no  abatement  for  so  much  of  the 
capital  as  was  Invested  in  United  States  bonds. 
Coite  v.  Connecticut  Mut.  L.  Ins.  Co.  36  Conn. 
513. 

The  court  could  discern  no  substantial  dis- 
tinction In  principle  between  the  tax  sub  Judice 
and  that  imposed  upon  savings  banks  measured 
by  deposits,  that  was  passed  upon  In  the  case- 
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of  Society  for  Savings  v.  Colte,  6  Wall.  594, 
IS  L.  «d.  897,  Affirming  32  Conn.  173,  wherein 
it  was  held  that  no  abatement  of  the  tax  was 
required  in  consequt^nce  of  like  investments. 

It  was  held  in  Indiana  that  a  state  tax  upon 
The  capital  stock  of  a  bank,  whether  imposed 
directly  or  as  included  in  the  aggregate  of  the 
taxpayer's  property,  Is  invalid  when  such  capi- 
tal stock  is  invested  in  United  States  bonds. 
Whitney  v.  Madison,  23  Ind.  331.  The  tax  in 
that  case  was  a  property  tax. 

In  Iowa  it  was  decided  that  when  a  banker's 
capital  is  made  up  In  part  of  United  States 
bonds  and  treasury  notes,  exempt  from  taxa- 
tion by  h'ederal  laws,  and  in  part  of  real  es- 
tate taxed  separately  as  such  under  Iowa  stat- 
utesi,  his  capital  is  assessable  at  the  difference 
l)etween  its  total  and  the  aggregate  of  the  gov- 
<>rnment  obligations  plus  the  real  estate,  less 
the  amount  by  which  his  deposits  and  bills 
payable  exceeds.  If  at  all,  his  cash  and  bills  re- 
«-eIvabIe.  Another  case  of  property  taxation. 
Campbell  v.  Centerville,  69  Iowa,  439,  29  N. 
W.  596. 

But  wheup  in  that  state  the  tax  is  upon  the 
shares  of  stock  in  a  bank,  rather  than  upon 
the  capital  stock  of  the  bank  Itself,  no  deduc- 
tion is  allowable  on  account  of  the  investment 
of  the  capital  of  the  bank  in  United  States 
itonds.  Cterman-Amerlcnn  Sav.  Bank  v.  Bur- 
lington (Iowa)  91  N.  W.  829. 

In  Mississippi  a  corporation  claimed  immuni- 
ty from  a  tax  Imposed  on  Its  capital  stock  upon 
the  ground  that  it  stood  invested  in  bonds  and 
treasury  notes  of  the  United  States  on  the  day 
of  which  the  assessment  spoke.  It  was  ad- 
mitted that  the  capital  stock,  the  subject  of  thp 
assessment,  was  thus  invested  a  few  days  before 
that  date,  and  reconverted  a  few  days  after- 
wards, and  the  irresistible  Inference  was.  and 
the  fact  was  so  found,  that  this  course  was 
taken  for  the  express  purpose  of  evading  pay- 
ment of  the  tax.  The  court  said  the  question 
was  as  to  the  success  of  this  trick,  but  that 
possibly  the  case  might  be  disposed  of  without 
settling  that  «inestion.  If  the  tax  could  be  con- 
sidere<1  in  the  nature  of  a  privilege  tax,  or 
as  a  ro.valty  upon  the  franchise,  it  might  be 
held  valid  regardless  of  the  fact  that  it  wus 
Imposed  upon  capital  stock  rather  than  upon 
privilege  eo  vomine,  and  regardless  of  the  fact 
that  the  capital  stock  consisted  of  government 
jjccurltles. 

A  statute  of  the  state  (Code,  §  1683)  pro- 
vided that  the  president  or  cashier  of  any  bank 
in  the  state,  or  other  Joint-stock  company  the 
iuipital  stock  of  which  was  taxable,  should  on 
or  l>efore  a  designated  date  each  year  deliver 
to  the  county  assessor  where  the  bank  or  com- 
I>nny  was  lox-ated  a  sworn  statement  of  the 
capital  stock  paid  In,  except  such  as  was  held 
by  the  state  or  otherwise  not  liable  to  taxa- 
tion, and,  on  failure  to  furnish  the  statement, 
that  the  tax  should  be  assessed  on  the  whole 
authorised  capital.  The  court  said  that  if 
this  section  stood  alone  it  would  not  hesitate 
to  bold  that,  as  the  tax  was  imposed  upon  the 
capital  stock  paid  in  without  regard  to  its 
value  at  the  date  of  the  assessment,  it  was  a 
hurden  on  the  franchise,  and  therefore  it  made 
no  dllTerence  in  what  it  was  invested.  But, 
ly  another  statute  (Code.  $  1663)  fixing  the 
rate  of  taxation,  it  was  directed  to  be  levied 
•on  the  value"  of  all  real  and  personal  prop- 
4'rty,  comprising,  inter  alia,  "bonds  and  stocks 
in  Incorporated  companies."  Conceding  the 
Itossibility  that  this  clause  related  solely  to 
private  stockholders,  and  that  as  to  the  bank 
Itself  the  tax  imposed  by  the  other  clause  was 
intended  to  be  upon  the  privilege  of  banking, 
and,  if  no.  valid  anyway,  the  court  finally  re- 
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fused  to  decide  the  question,  because  it  con- 
cluded that  when  the  capital  of  a  bank  used 
throughout  the  year  In  Its  business  Is  con- 
verted for  a  few  days  Into  nontaxable  property 
for  the  express  purpose  of  defeating  the  Impo- 
sition of  any  or  all  taxes,  such  investment  Is 
colorable  and  fraudulent,  and  its  capital  re- 
mains taxahle  to  the  same  extent  and  In  the 
same  manner  as  If  such  conversion  had  never 
taken  place.  Holly  Springs  Sav.  &  Ins.  Co.  v. 
Marshall  County,  52  Miss.  281,  24  Am.  Uep. 
668. 

It  is  a  pity  that  the  court,  after  hovering 
so  long  In  the  air,  at  last  alighted  where  It  did. 
Had  it  held  the  colorable  converelon  Ineffectual 
because  the  tvx  before  It  was  a  franchise  tax, 
as  It  intimated  it  was  at  liberty  to  do,  it  would 
have  been  In  the  current  of  authority.  The 
actual  decision  is  in  conflict  with  that  of  the 
New  York  court  of  appeals  in  People  ex  rcl. 
Thurman  v.  Ryan,  88  N.  Y.  142,  42  Am.  Rep. 
238.  where  a  precisely  similar  trick  was  held 
to  be  successful,  and  which  led  to  prompt 
changes  in  the  statutes  to  render  any  repetltioa 
of  It  worthless. 

6.  Miscellaneous. 

There  are  a  few  cases  In  respect  of  other  In- 
tangible elements  as  taxable  parts  of  capital 
stock  that  require  notice. 

A  railroad  company  is  not  taxable  In  Penn- 
sylvania upon  that  part  of  its  capital  stock 
that  represents  a  leasehold  interest  in  another 
road  entirely  outside  the  state.  Com.  v.  Dela- 
ware, L.  *  W.  R.  Co.  1  Dauphin  Co.  Rep.  153. 

Under  the  Alabama  statute  (Code,  |  453) 
capital  stock  invested  In  state  bonds  or  United 
States  bonds  is  not  taxable.  State  v.  Stonewall 
Ins.  Co.  89  Ala.  335,  7  So.  753. 

An  assessment,  however,  upon  a  bank's  capi- 
tal or  money  at  Interest  In  addition  to  Its  real 
estate,  at  a  sum  less  than  the  difference  be- 
tween such  real  estate  and  Its  nominal  capital, 
and  not  greater  than  Its  assets  after  deducting 
all  nontaxable  items,  when  such  assets  are 
ample  to  pay  all  its  debts  and  return  In  full 
to  the  stockholders  all  the  capital.  Is  not  In- 
valid because  among  such  assets  are  United 
States  legal  tender  notes  to  a  sum  equaling  the 
assessment,  which  notes  the  corporation  as- 
serts, but  ofl'ers  naught  to  prove,  represent  Its 
capital.  New  Orleans  Canal  A  Bkg.  Co.  v.  New 
Orleans.  99  U.  S.  97,  25  L.  ed.  409. 

Three  cases  In  New  York,  with  dissent  from 
Ingraham.  J.,  hold  of  a  tax  Imposed  under  a 
statute  of  that  state  (Laws  1855,  chap.  37), 
pi-oviding  for  the  assessment  and  taxation  of 
foreign  corporations,  the  same  as  if  they  were 
rpsidents,  on  all  sums  in  any  manner  invested 
in  business  In  that  state,  that  it  reaches  open 
accounts  and  bills  receivable  due  such  corpora- 
tion for  merchandise  sold  In  the  course  of  the 
New  York  business.  People  ex  rel.  Yellow 
Pine  Co.  V.  Barker,  23  App.  Dlv.  524,  48  N.  Y. 
Sijpp.  .553.  Affirmed  in  155  N.  Y.  665,  49  N.  E. 
1103 :  People  ex  vel.  Henry  McShane  Mfg.  Co. 
v.  Barker.  23  App.  Div.  530.  48  N.  Y.  Supp. 
558,  AtHrmed  in  155  N.  Y.  665.  49  N.  E.  1102  ; 
People  ex  rel.  American  Type  Founders  Co.  v. 
Barker,  24  App.  Dlv.  623,  48  N.  Y.  Supp.  1111. 

f.  Surj}lHS,  reserve  funds,  accumulations,  prof- 
its,  income,   earninns,   etc. 

Certainly  none  of  these  items  constitutes  any 
part  of  capital  stock,  but  each  of  them  has  at 
some  time  or  other  been  resorted  to  by  assess- 
ors, if  not  as  a  measuring  standard,  at  least 
as  a  guide  In  assessing  capital  stock.  The 
cases  having  such  relations  must  be  noticed. 

Surplus  earned  by  a  bank  is  no  part  of  its 
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oapitaJ,  and  is  not  taxable  as  such  under  the 
act  of  Congress  of  1864,  providing  that  banlcers 
shall  pay  a  license  tux,  the  amount  thereof  to 
lie  ba8>3d  on  capital  stock.  Mechanics'  etc. 
Bank  v.  Townsend,  3  Int.  Rev.  Kec.  143. 

In  assessing  a  foreign  corporation  doing 
busineus  in  the  state  of  New  York  for  a  tax 
upon  the  basis  of  the  capital  stock  it  employs 
within  the  state,  the  assessment  Is  limited  in 
any  event  to  the  total  authorized  capital  of  the 
corporation.  And,  although  eight  limes  the 
amount  thereof  l>e  in  use  within  the  state,  the 
excess  Is  surplus,  and  not  taxable.  People  ex 
ret.  Railway  Advertising  Co.  v.  Roberts,  4  App. 
DIv.  288,  39  N.  Y.  Supp,  448,  Affirmed  in  151 
N.  Y.  021,  45  N.  E.  1135. 

The  accumulations  of  a  mutual  Insurance 
company  from  premiums  collected  of  Its  mem- 
bers  are  taxable  as  capital  under  laws  for  the 
taxation  of  moneyed  corporations  upon  their 
capital.  Sun  Mut.  Ins.  Co.  v.  New  York,  8 
Barb.  450;  People  ex  rcl.  Mutual  L.  Ins.  Co. 
▼.  New  York  City  &  County,  20  Barb.  81 ;  Mut- 
ual Ins.  Co.  V.  Erie  County,  4  N.  Y.  442 ;  Sun 
Mut.  Ins.  Co.  V.  New  York,  8  N.  Y.  241. 

The  question  whether  mutual  insurance  com- 
panies were  taxable  under  the  New  York  Re- 
vised Statutes  upon  the  accumulations  of  their 
•earnings  as  capital  was  one  upon  which  differ- 
ent opinions  might  well  be  entertained  while 
it  was  sub  juilice,  said  the  court  of  appeals  In 
that  state,  in  a  later  case,  but  it  has  been  seO 
tied  by  two  cases  (those  last  cited)  which  were 
fully  argued  and  dellbenitely  determined  by 
this  court.  People  ex  rcL  Mutual  L.  Ins.  Co. 
T.  New  York  City  &  County,  16  N.  Y.  424. 

A  company  liable  to  tuxntiou  upon  capital 
stock  and  surplus  does  not  convert  accumulated 
profits  which  It  retains  and  uses  or  expends  in 
extending  its  plant  and  acquiring  property  for 
Its  business  Into  an  Indebtedness  so  as  to  es- 
cape taxation  thereon  by  Issuing  to  Its  share- 
holders or  members  script  dividend  certificates 
representing  the  same,  which  bear  interest  and 
are  subject  to  redemption.  People  ex  reL  Wil- 
liamsburgh  Gaslight  Co.  v.  Brooklyn,  76  N. 
Y.  202 ;  People  ex  rcl.  American  K.  Ins.  Co.  v. 
New  York  Tax  &  A.  Comrs.  28  Hun,  261,  Af- 
firmed without  opinion  In  91  N.  Y.  670. 

Under  that  legislation  a  fire  Insurance  com- 
,  pany  is  liable  to  taxation  upon  so  much  of  its 
unearned  premiums  as  exceeds  the  amount 
needed  to  meet  contingent  losses  on  the  out- 
standing risks  as  so  much  property  in  posses* 
slon.  notwithstanding  there  Is  in  force  another 
statute  declaring  in  substance  that  such  un- 
earned premiums  shall  not  be  considered  sur- 
plus profits  for  the  purposes  of  dividends.  Peo- 
ple ex  ret.  Manhattan  F.  Ins.  Co.  v.  New  York 
City  &  County  Tax  &  A.  Comrs.  76  N.  Y.  64. 

Real  estate  which  a  foreign  corporation  ha;: 
purchasf'd  with  Its  surplus  profits  with  a  view 
to  using  it  In  Its  business  but  which  It  has  been 
prevented  from  making  available  because  of 
outstanding  leases  for  unexpired  terms,  con- 
stitutes no  part  of  the  capital  stock  employed 
by  such  company  in  the  state  of  New  York,  and 
so  is  not  taxable  except  as  real  estate  Independ- 
ently and  In  common  with  other  lands  and  tene- 
ments In  the  same  locality  for  general  state 
and  local  purposes.  People  ex  reL  Singer  Mfg. 
Co.  v.  Wemple,  150  N.  Y.  46,  44  N.  E.  787,  Af- 
firming 78  Hun,  03,  29  N.  Y.  Supp.  09. 

It  is  not  entirely  clear  whether  the  court 
meant  to  hold  that  this  piece  of  realty  was  not 
to  be  counted  as  part  of  the  capital  stock  of 
the  Singer  Company  employed  within  the  state 
because  It  was  not  capital  but  surplus,  or  be- 
cause It  was  not  employed,  or  for  both  rea- 
sons, since  It  was  at  pains  to  say :  "We  decide 
this  case  on  its  peculiar  facts,  and  are  not  to 
58  L.  R.  A. 


he  understood  as  In  any  way  changing  th«  rule 
laid  down  In  Pcoole  ct  rvL  Seth  Thomas  Clock 
Co.  V.  Wemple,  133  N.  Y.  323,  31  N.  B.  238. 
that  the  capital  stock  of  a  foreign  corporation 
employed  in  this  state  is  repres^nlod  by  tbc 
actual  value  of  Its  property,  whether  in  money. 
go(/ds,  or  other  tangible  things ;"  but  the  cm«e 
has  i)een  generally  regarded  as  deciding  that 
.surplus  Is  not  taxable  as  capital  stock. 

When  it  is  shown  to  a  hoard  of  assessors 
that  the  funded  debt  and  assessed  value  of  the 
real  estate,  together,  of  a  railroad  corporation 
exceed  the  gross  assets,  although  it  appear* 
that  the  earnings  justify  6  per  cent  dividends, 
and  that  the  stock  Is  worth  par,  the  company 
cannot  be  assessed  for  personal  estate  under  a 
statute  for  taxing  capital  stock  not  Inclaslw* 
of  franchises.  People  ex  rvl.  Coney  Island  *c 
B.  R.  Co.  V.  Neir,  15  App.  Div.  585.  44  N.  Y. 
Supp.  810. 

A  foreign  corporation  whose  capital  stock  Is 
principally  held  In  its  home  state,  but  which 
does  business  and  holds  lands  in  Pennsylvania. 
is  liable,  under  aptly  phrased  statutes  of  the 
latter  state,  to  taxation  upon  its  net  earninffs. 
or  upon  its  capital  stock  measured  by  dividends. 
Com.  V.  Central  Petroleum  Co.  1  Pearson  (Pa.) 
386. 

In  Lehigh  Crane  Iron  Co.  v.  Com.  55  Pa.  448. 
It  was  In  effect  held  that  a  corporation,  by  the 
mere  withholding  of  profits  and  investing  them 
in  its  plant,  could  Increase  its  capital  to  any 
extent  it  chose,  and  without  legislative  or  Jn- 
dicial  authority.  And  that  capital  thus  In- 
creased by  wlthholden  surplus  became  the  basis 
of  a  tax  on  capital  stock  measured  by  divi- 
dends ;  that  Is,  that  surplus  kept  and  used  be- 
came capital  when  future  dividends  were  paid 
on  It.  That,  although  Ihe  nominal,  the  author- 
ised, the  full  paid,  capital  in  the  case  at  bar 
was  but  SI 00,000,  forasmuch  as  |900,000  of 
profits  had  been  retained  and  Invested  in  en- 
larging and  l)etterlng  the  plant,  the  real  capital 
was  .51.000,000,  and  that  sum  was  the  proper 
basis  of  the  tax,  although  the  law  did  not  tax 
surplus. 

There  is  an  analogous  decision  in  the  state  of 
Iowa.  A  statute  of  that  state  (Acts  XY.  Gen. 
Assem.  chap.  60,  §  28)  enacting  that  the  paid- 
up  capital  of  all  savings  banks  organized  and 
doing  business  under  such  act  should  be  sub- 
ject to  the  same  rates  of  taxation  and  nile«  of 
valuation  as  other  taxable  property  by  the  rev- 
enue laws  of  the  state,  w^hlch  taxes  should  be 
Iffvled  on  and  paid  by  the  banks,  and  not  the 
individual  stockholders,  was  held  to  warrant 
the  taxation  of  a  bank  whose  nominal  and 
authorized  capital  was  Invested  In  United 
States  legal  tender  notes,  upon  undistributed 
accumulated  profits  not  invested  in  and  taxa- 
ble as  real  estate  which  It  retained  and  was  usinf^ 
In  Its  operations.  To  sustain  Its  conclusion, 
the  court  reasoned  In  this  wise  :  While  capital 
as  applied  to  a  corporation  may  refer  to  the 
money  paid  In  by  the  stockholders  for  the  nse 
of  the  corporation,  commonly  known  as  capital 
stock.  In  a  wider  and  more  popular  sense  it  in- 
cludes all  the  money  and  other  property  of  the 
corporation  used  in  transacting  Its  business. 
Sn  long  as  the  profits  are  not  withdrawn  from 
the  business  they  constitute  part  of  the  capi- 
tal. The  distinction  between  capital  and  sur- 
plus, so  long  as  both  are  used  in  carrying  on 
the  business,  is  theoretical  merely.  ;ind  Is  large- 
ly a  matter  of  bookkeeping.  Until  set  apart 
for  the  use  of  the  stockholders,  the  profits  of 
n  sav'ugs  bank  are  practically  a  part  of  the 
working  capital  of  the  corporation,  and  may 
be,  and  are,  used  by  it  in  Its  ordinary  business 
transactions,  and  may  be  taken  for  the  corpo- 
rate debt.     While  the  profits  are  treated  by  the 
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oorporatloD  and  the  stockholdora  as  a  part  of 
the  corporate  capital,  they  should  be  assessed 
Bfi  capital.  There  Is  as  much  reason  for  taj:- 
ing  the  undivided  profits  of  a  savings  bank  to 
the  t>ank  as  there  Is  for  taxing  to  it  other  parts 
<'f  ItB  capital.  (Certainly  there  is,  as  every- 
one will  readily  admit,  if  the  legislature  has 
ao  directed ;  but  this  is  the  very  crux  in  the 
case.)  The  court  seemed  conscious  that  this 
:-ea80P.ing  was  inadequate,  and  added :  It  is 
true  the  words  "paid  up*'  are  used  in  the  stat- 
ute In  connection  with  the  word  "capital."  but 
we  are  of  the  opinion  that  they  were  so  used 
to  distinguish  the  capital  which  has  come  into 
the  actual  possession  of  the  bank  from  that 
i^ubscribed  but  not  paid,  and  that  they  do  not 
I'efer  to  the  mode  by  which  the  capital  was  ob- 
tained. Iowa  State  Sav.  Bank  v.  Burlington, 
VS  Iowa,  737,  61  N.  W.  851. 

There  is  an  Illinois  case  holding  that  securi- 
ties deposited  by  a  bank  with  the  state  auditor 
to  secure  the  redemption  of  its  circulating  notes 
are  to  be  accounted  part  of  its  capital  stock 
paid  in,  or  secured  to  be  paid  in,  for  the  pur- 
poses of  taxation  within  a  statute  of  that 
state  providing  that  the  capital  stock  of  every 
hank  or  banking  association  paid  In,  or  secured 
to  be  paid  in.  together  with  its  surplus  protlts 
or  rc8«!rved  fund,  shall  be  assessed  and  taxed, 
notwithstanding  the  capital  stock  paid  In  aside 
from  such  securities  is  but  $50,000,  and  the 
1)ank  has  no  surplus  profits  or  reserved  fund, 
iind  such  securities  were  $406,000  in  value  to 
^ecore  an  issue  almost  as  large.  Bank  of  the 
Republic  V.  Hamilton  County,  21  III.  53. 

But  that  decision  interpreted  a  statute  that 
In  express  terms  subjected  surplus  profits  and 
reserve  funds  to  taxation,  as  well  as  paid-in 
lapital  stock.  The  report  does  not  show 
whether  or  not  the  capital  was  limited  to  $50,- 
OOO,  or  unlimited.  In  either  case  under  such 
a  statute  the  conclusion  was  sound. 

Chancellor  Walworth  of  New  York  decided 
that,  under  the  statutes  of  that  state  In  his 
lime  (1854),  providing  for  the  taxation  of  the 
<*apltal  stock  paid  In,  or  secured  to  be  paid  in 
of  moneyed  corporations,  an  accumulated  and 
undistributed  surplus  fund  of  a  bank  was  not 
sabject  to  taxation.  Bank  of  Utica  v.  Utica, 
4  Paige,  399,  27  Am.  Dec.  72.  Returning  to 
Pennsylvania,  the  same  court  that  rendered 
the  decision  last  cited  from  that  state,  about 
the  same  time  held  that  only  the  actual  paid-in 
<-apitnl  was  the  basis  of  a  municipal  tax  on  a 
5treet  railway  company,  although  the  sum  it  had 
invested  In  construction  and  equipment  was 
ever  so  much  raore^  as  the  excess  was  to  bo  re- 
trarded  as  debt,  not  capital,  even  when  the  au- 
thorized capital  exceeded  the  cost  of  construc- 
tion and  equipment.  Second  &  Third  Street 
F'ass.  R.  Co.  V.  Philadelphia,  51  Pa.  465. 

The  Pennsylvania  act  of  1879,  taxing  the 
capital  stock  of  corporations,  said  the  court. 
In  substance,  in  one  case,  looks  properly  at  the 
4'aming  capacity  of  the  stock  or  business  it 
represents  as  affording  the  best  measure  of  Its 
value.  It  takes  the  earnings  that  arc  divided 
and  adds  those  that  are  carried  to  sinking 
fund,  and  the  total  thus  made  Is  used  us  the 
standard  of  valuation.  If  these  amount  to  6 
|)er  cent  or  upwards,  the  stock  is  worth  its 
face  value  or  more,  and,  for  the  purposes  of 
taxation,  It  is  valued  at  par.  The  rate  of  taxa- 
tion slides  upward,  with  the  sum  of  the 
amounts  carried  to  dividend  account  and  into 
fiinking  fund.  If  this  amounts  to  just  6  per 
>^nt  on  the  capital,  the  rate  is  three  mills 
•on  the  dollar  of  the  par  value.  If  it  is  7  per 
<-ent  the  rate  is  three  and  a  half  mills  on 
the  dollar,  and  so  on  at  the  rate  of  a  half 
mill  on  the  dollar  for  every  1  per  cent  of  ad- 
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vnnce  in  the  earnings  as  shown  by  combining 
the   items   selected   for   this   purpose.     But   if 
this   total   is  below  6  per  cent  •  it   is  assumed 
that  the  slock  is  worth  less  than  par,  and  pro- 
vision   is   made    for   an    appraisement    of    Its 
value.     When  this  is  made   the  rate  of  three 
mills  is  applied  to  the  appraised  value  in  order 
to  ascertain  the  amount  of  the  tax.     Why  the 
j  net  eai'nings  were  not  adopted  as  the  proper 
measure  of  value,  instead  of  so  much  of  them 
I  as   may   be  divided  or  carried  to   the  sinking 
I  fund,  it  is  not  material  to  inquire.     The  stand- 
I  ard    aci'epted    is   applied    impartially.  Whether 
I  it  is  the  best  one  that  could  have  been  adopted 
j  or  not  is  more  a  legislative,  than  a  Judicial, 
question.     The  act   is  unobjectionable  on  con- 
I  stltutioual    grounds.     Com.    v.    Brush    Electric 

Light  Co.  145  I'a.  147,  22  Atl.  844. 

I      It  is  only  so  much  of  the  income — only  the 

!  net  earnings  or  profits   (synonymous  terms  in 

I  the  Pennsylvania  capital  stock  tax  acts)   that 

'  Is  either  declared   in   dividends  or  carried   to 

surplus   or   sinking     fund — that     indicates    or 

measnr(>s   the   minimum   actual   cash   value  of 

the   capital   stock  of  the  cori>orations   subject 

to    taxation.     Com.    v.    Edgerton    Coal    Co.  3 

Dauphin   Co.   Rep.  236 :   Com.  v.   Sharon  Coal 

Co.  14  Pa.  Co.  Ct.  222;  Com.  v.  Delaware,  L. 

*  W.  R.  Co.  3  Dauphin  Co.  Rep.  266. 

When,  for  Instance,  earnings  or  profits  are 
used  to  pay  corporate  debts  they  are  not 
counted.  Com.  v.  Edgerton  Coal  Co.  164  Pa. 
2S4.  30  Atl.  125,  129. 

The  net  earnings  of  a  railroad  company  are 
the  difference  i)etwe€n  the  gross  receipts  and 
the  expenditures  in  obtaining  them,  and  ex- 
clusive of  capital  invested  in  construction  and 
outfit.  And  in  estimating  those  of  a  railroad 
that  has  leased  its  Hue  for  operation  to  an- 
other road,  a  deduction  made  by  the  lessee 
from  the  rental  payments,  equal  to  the  Interest 
upon  equipment  furnished  and  owned  by  the 
lessee  and  used  in  operating,  is  an  operating  ex- 
pense, and  not  interest  on  borrowed  capital 
Invested  In  equipment.  It  is  a  compensation 
paid  for  the  use  of  equipment  loaned  by  an- 
other, and  therefor  is  to  be  deducted,  like  any 
other  operating  expense  from  the  gross  in- 
come before  net  earnings  can  be  determined. 
Com.  V.  I'hIladelphia  &  E.  R.  Co.  164  Pa.  252, 
aO  Atl.  145. 

Under  the  act  of  June  8.  1891  (P.  L.  229), 
for  the  taxation  of  capital  stock,  the  sum  of 
the  amounti^  carried  to  surplus  or  the  sinking 
fund,  and  of  the  dividends  and  the  rate  there- 
of, do  not,  when  the  stock  Is  below  par,  con- 
stitute the  sole  standard  of  measuring  its  act- 
ual cash  value ;  but  they  arc  to  be  considered 
a'ong  with  other  relevant  facts  bearing  upon 
that  value.  Com.  v.  Jamestown  &  F.  R.  Co. 
3  Dauphin  Co.  Rep.  255  ;  Com.  v.  Delaware,  S. 
&  S.  R.  Co.  3  Dauphin  Co.  Rep.  249;  Com.  v. 
Delaware,  L.  &  W.  R.  Co.  3  Dauphin  Co.  Rep. 
266. 

Rebates  which  a  mutual  insurance  company 
allows  its  policy  holders  out  of  premiums  col- 
lected in  excess  of  the  amounts  needful  to 
carry  the  risks  reduce  pro  tanto  the  income  or 
earnings  of  the  company.  Com.  v.  Penn  Mut. 
L.  Ins.  Co.  1  Dauphin  Co.  Rep.  233. 

When  a  corporation  Is  certainly  liable  to 
taxation  upon  Its  capital  stock  after  its  annual 
net  income  exceeds  6  per  cent  upon  the  cost 
of  Its  works,  whether  or  not  it  can  be  said  to 
l»e  exempt  from  such  taxation  by  virtue  of  a 
charter  provision  so  long  as  it  is  in  receipt 
of  a  less  annual  net  Income,  it  is  only  entitled 
to  have  its  net  income  measured  by  the  differ- 
ence between  its  gross  receipts  and  current 
operating  expenses,  including  in  the  latter,  if 
ir  proves  them  separately,  the  sums  expended 
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for  repairs,  but  excluding  expenditures  for  en- 
larging and  extending  its  plant.  Com.  v.  Ml- 
nersville  Water  Co.  13  Pa,  Co.  Ct.  17. 

A  state  banlclng  institution  with  no  stoclc- 
holders  or  capital  stock,  doing  a  business  of 
receiving  deposits  to  be  loaned  or  invested  for 
tbe  sole  benefit  of  its  depositors,  is  liable  to  a 
tax  upon  Its  undistributed  earnings  which  ai-e 
{semiannually  placed  to  the  credit  of  a  fund 
to  be  i-etalned  under  its  charter  as  security  for 
the  depositors  under  the  provisions  of  the  act 
of  Congress  of  July  13,  18r>«  (14  Stat,  at  L. 
138.  §  9,  repealing  §  120  of  act  of  June  30, 
1864),  for  the  levy  and  collection  of  a  5  per 
cent  tax  on  all  dividends  in  scrip  or  money, 
etc.,  as  part  of  the  earnings,  income,  or  gains 
of  any  banic,  trust  company,  savings  institu- 
tion, etc.,  and  on  all  undistributed  sum  or 
sums  made  or  added  to  surplus  or  contingent 
funds  during  the  year.  United  States  v.  Dol- 
lar Sav.  Ranlc,  3  PUtsb.  408. 

In  fixing  the  amount  of  a  franchise  tax  or 
excise  upon  a  savings  bank  under  a  statute 
of  Massachusetts  making  it  a  percentage  pay- 
able semiannually  at  stated  dates  upon  the 
average  amount  of  the  deposits  for  the  prece- 
dent half  year,  only  the  sums  due  depositors 
for  their  deposits,  accrued  interest,  and  divi- 
dends are  to  be  considered.  A  guaranty  fund 
held  by  the  bank,  and  undivided  profits,  are 
not  Included  In  the  term  "deposits"  as  employed 
in  the  statute.  Suffolk  Sav.  Bank,  Petitioner, 
151  Mass.  103,  23  N.  E.  728. 

The  Nevada  statute  of  3893,  p.  110,  §  3,  pro- 
vided that,  in  ascertaining  the  value  of  any 
railroad  for  taxation,  the  assessor  should  as- 
sess it  the  same  as  other  property,  and  should 
treat  the  portion  thereof  In  his  county  at  its 
value  as  an  integral  pai't  of  a  complete,  con- 
tinuous, and  operated  line  of  railroad,  and 
not  as  so  much  land  covered  by  the  right  of 
way  merely,  nor  as  so  many  miles  of  track  con- 
sisting of  iron  rails,  ties,  and  couplings.  The 
statute  of  1801,  pp.  137,  138,  directed  that  all 
property  should  be  assessed  at  its  actual  cash 
value,  and  defined  the  term  "full  cash  value*'  to 
mean  the  amount  at  which  the  property  would 
be  appraised  if  taken  In  payment  of  a  just  debt 
due  from   a   solvent   debtor. 

These  statutes  require  a  railroad,  the  same 
as  every  other  class  of  property,  to  be  assessed 
at  its  actual  value,  but.  as  Its  nature  is  such 
that  it  cannot  be  valued  in  tbe  same  way,  as 
It  has  no  market  value  in  the  usual  sense,  its 
value  is  determinable  by  capitalizing  its  net 
earnings  at  the  current  rate  of  interest, — not 
necessarily  as  the  sole  factor  in  every  case,  but 
generally  as  the  chief  one.  State  v.  Virginia 
&  T.  R.  Co.  23  Nev.  283.  35  L.  R.  A.  759,  46 
Pac.  723,  23  Nev.  432,  49  Pac.  38. 

The  net  earnings  to'  be  thus  capitalized  do 
not  mean  merely  the  difference  between  gross 
earnings  and  actual  expenses  for  operation,  but 
the  difference  between  gross  receipts  and  what 
the  operating  expenses  should  be  under  prudent 
and  economical  management.  Id.  24  Nev. 
r»3,  49  Pac.  945,  50  Pac.  607. 

g.  DividendH. 

Many  <ase6  hereinbefore  cited  have  shown 
Instances  where  the  dividends  made  or  declared 
by  corporations  have  been  resorted  to  for  tbe 
purpose  of  valuing  capital  stock  as  a  basis  for 
taxation  of  one  kind  or  another.  In  New  York 
and  Pennsylvania,  In  particular,  it  has  been  a 
favorite  f.ictor  or  element  In  estimating  cap- 
ital-stock taxes.  It  is  not  necessary  to  repeat 
these  citations. 

A  foreign  corporation  doing  business  in  New 
York,  and  In  consequence  becoming  legally  sub- 
ject therein  to  a  state  tax  Imposed  upon  such 
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business,  cannot  complain  that  the  method  or 
computation  provided  In  the  taxing  act  for  fix- 
ing the  amount  of  the  tax  is  not  according  tc»- 
the  amount  of  business  done  or  capital  stock 
employed  in  the  state,  nor,  when  measured  by 
dividends  made  and  declared,  not  accoi'dlng  to 
the  proportion  thereof  earned  within  New  Yorlv 
state.  People  v.  Equitable  Trust  Co.  96  N.  Y. 
387. 

When  a  corporation  whose  whole  property 
conslsted  of  real  estate  that  was  condemned 
and  taken  for  public  use  distributes  the  sum 
received  as  the  award  in  payment  of  its  debts, 
and  to  Its  several  stockholders  upon  its  disso- 
lution, the  excess  of  the  award  thus  distributed 
over  the  par  value  of  Its  capital  stock  result- 
ing from  an  increase  of  value  in  the  realty  an<f 
accumulated  interest  on  the  award  is  not  to 
be  considered  as  dividends  by  which  to  measnn- 
the  New  York  franchise  tax.  People  ew  rel. 
Jerome  Park  Villa  Site  &  Improv.  Co.  v.  Rob- 
erts. 41  App.  Div.  21.  58  N.  Y.  Supp.  254. 

This  holding  rested  upon  the  theory  that  the 
Increment  in  value  of  the  real  estate  flnallj- 
dlstributed  was  the  growth  of  several  prevloas- 
years,  during  all  of  which  the  corporation  an- 
nually paid  Its  franchise  tax  upon  the  actual 
value  of  its  capital  stock ;  but  the  ruling  was 
also  coupled  with  a  decision  that  during  the- 
time  for  which  the  tax  was  demanded  the  cor- 
poration was  not  doing  business, — ^a  condition 
pre-requlslte  to  its  liability, — but  was  merely 
taking  the  necessary  steps  toward  dissolatlon 
and  liquidation.  The  case,  therefore,  is  not 
to  be  absolutely  depended  upon  as  authorita^ 
tlve  in  the  matter  of  what  constitutes  a  divi- 
dend. 

Dividends  which  a  domestic  railroad  corpo- 
ration expects  to  receive  upon  stocks  it  holds- 
in   other   corporations  constitute   no   basis    for 
tbe  franchise  tax  Imposed  by  New  York  on  ac- 
count of  its  capital  sto^'k  employed  within  the- 
state.     People  ex  rel.  New  York  C.  A  H.  R.  R. 
Co.  v.  Knight,  75  App.  Div.  169.  77  N.  Y.  Snpp. 
401. 
I      In    Pennsylvania  a    corporation    which     has 
I  never  paid  taxes,  organized  while  there  Is   in 
!  force  a  statute  taxing  corporations  whose  div- 
I  idends  are  less  than  6  per  cent  annually  opon 
I  a  valuation  of  the  stock  In  lieu  of  a  diyld«n<i 
I  tax,    and    which,    within    seven   months  of   Its 
]  Incorporation,    declares    a     3    per    cent    dlvl- 
I  dend.  I?  liable  to  taxation,  not  under  such  stat- 
ute, upon  a  valuation  of  Its  stock,  but  upon  Its 
I  dividends,  where,  during  the  same  year,  a  new 
>  statute  takes  the  place  of  the  former  one,  an<X 
;  provides   for   corporate   taxation   on   the   basis 
'  of  dividends  irrespective  of  their  amount,  anci 
,  upon  a  valuation  of  stock  only  In  case  there> 
aw  no  dividends,   when  such  new  statute  de- 
I  dares  that  it  shall  apply  from   and  after  its. 
enactment,  and  that  all  unsettled  accounts  shall 
I  be  adjusted  according  to  its  provisions.     Com. 

V.  Wyoming  Valley  Canal  Co.  50  Pa.  410. 
I      A    corporation    whose   authorized    capital    Is 
I  full  paid,  and  that  from  time  to  time  invests 
its  earned  profits  in  betterments  and  enlarge- 
ments of  plant,  and  thereafter  pays  Its  stock- 
holders dividends  upon  both  capital  stock  and 
j  iuA'estcd  surplus,  is  liable  to  pay  a  tax  impoBe«t 
I  by  statute  upon  all  corporate  capital  stock  on 
I  which  a  dividend  or  profit  is  made  of  a  specl- 
,  tied  rate  for  each  1  per  cent  of  dividend  made^ 
!  and  declared,  based,  not  only  upon  its  foil  paid 
I  authorized  capital,  but  upon  the  added  invested 
I  profits    as    well.      Lehigh    Crane    Iron    Co.    v. 
1  Com.  55  Pa.  448. 

I      A    lax    charged    upon    the    capital    stock   or 

I  domestic     dividend-paying    corporations    of     a 

I  specific  rate  for  each  1  per  cent  of  dividends 

made  and  declared  when  these  are  over  6  per 
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cent  annaally,  and  at  a  stated  rate  upon  the 
Appraised  value  In  cash  of  the  capital  stock 
when  the  dividends  are  less  and  upon  domestic 
nondividend-paylng  corporations,  is  a  tax  on 
the  capital  stock  measured  by  dividends,  and 
not  a  tax  upon  the  dividends  when  these  ex- 
•ceed  6  per  cent  annually.  Hence,  a  subse- 
•^luent  statute  Imposing  an  income  tax,  or  a  tax 
4ipon  earnings  upon  all  corporations  not  paying 
a  state  tax  upon  dividends  under  existing  laws, 
subjects  the  cori>oration8  to  additional  taxa- 
tion upon  earnings  or  income  notwithstanding 
their  taxation  upon  capital  stock  as  6  per  cent 
dividend-paying  companies.  Phoenix  Iron  Co. 
v.  Com.  59  Pa.  104. 

Under  the  operation  of  the  Pennsylvania 
statutes  for  the  taxation  of  corporations  upon 
their  capital  stock  measured  by  the  amount  of 
dividends  or  profits,  the  rule  is  that  the  cor- 
poration is  liable  when  it  has  actually  dlstrlb- 
nted  to,  or  set  apart  for  the  benefit  of,  its 
stockholders  dividends  or  profits  earned, 
whether  it  formally  declares  a  dividend  or  not. 
And  it  is  also  liable  when  It  declares  and  dis- 
tributes dividends  to  stockholders,  whether  it 
has  earned  sufficient  or  any  profits  or  not. 
This  rule  applies  equally  alike  to  cash  and  scrip 
dividends.  But  no  such  liability  arises  where 
there  is  a  mere  nominal  or  arithmetical  in- 
<!reaae  of  shares  of  stock  assigned  to 'stock- 
holders, with  no  declaration  of  dividend  and 
DO  transfer  from  the  treasury  of  cash  or  prop- 
erty. Such  a  transaction  is  not  a  dividend. 
Thus,  where  there  was  a  guaranteed  dividend 
of  12  per  cent  on  existing  capitalization  an 
Issue  of  enough  additional  shares  to  reduce  the 
dividend  from  the  same  fund  to  7  per  cent 
<;reates  no  liability.  Com.  v.  Pittsburg,  Ft.  W. 
Jk  C.  R.  Co.  74  Pa.  83 ;  Com.  v.  Erie  &  P.  R.  Co. 
74  Pa.  94. 

The  dividend  which  measures  the  state  tax 
upon  the  capital  stock  of  a  domestic  corpora- 
tion in  Pennsylvania  is  the  profit  actually  real- 
ised by  the  shareholders  on  their  investment. 
When  that  investment  Is  less  than  the  author- 
ised capital,  as  was  the  sum  paid  In,  in  the 
case  of  Second  &  Third  Street  Pass.  R.  Co.  v. 
Philadelphia,  51  Pa.  405.  the  actual  invest- 
ment is  the  basis  of  computation.  When  the 
capital  practically  has  been  increased  by  the 
addition  of  nine  times  its  amount  in  undis- 
tributed profits,  as  was  the  case  in  Lehigh 
Crane  Iron  Co.  v.  Com.  55  Pa.  448,  the  actual 
capital  employed,  i.  c,  capital  and  surplus  com- 
bined belonging  to  the  stockholders,  is  still  the 
basis  of  computation.  In  every  case  it  is  the 
actual  amount  of  working  capital  in  use  that 
determines  the  liability,  and  this  is  still  true 
Id  spite  of  an  increase  in  the  number  of  shares 
to  mnkc  the  same  dividend  fund  distributable 
in  smaller  portions  to  each  share.     Ihid. 

Upon  a  showing  In  its  report  to  the  state  au- 
ditor for  the  purpose  of  assessment  under  a 
statute  for  the  taxntion  of  transportation  com- 
panies on  their  capital  stock  at  a  stated  rate 
for  each  1  per  cent  of  dividends  made  and 
declared,  that  a  pipe-line  oil  company  subject 
to  such  tax,  capitalized  at  1350,000,  had  from 
month  to  month  divided  among  its  sharehold- 
ers an  aggregate  for  the  year  of  $200,000 :  but 
that  Its  stockholders,  who  were  oil  producers, 
had  to  cover  losses  caused  by  evaporation  and 
the  bnmi ng  of  oil  furnished  during  the  same 
period.  $80,429.58  worth  of  oil,  so  that  the  ac- 
tual net  profits  were  but  $110.570.42. — the 
measure  of  the  tax  is  the  whole  amount  distrib- 
uted without  deduction  for  the  amount  con- 
tributed and  repaid.  Columbia  Conduit  Co.  v. 
Com.  00  Pa.  307. 

This  decision  is  certainly  a  hard  one,  and  it 
seems  to  be  unsound.  It  was  made  by  the 
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court  in  the  first  instance  and  affirmed  per 
curiam.  It  is  an  abuse  of  language,  no  matter 
how  employed  in  the  import,  to  call  the  whole 
$200,000  distributed,  dividends.  It  is  too 
plain  for  dispute  that  $89,429.58  thereof  waa 
a  payment  for  oil  purchased,  and  not  profits 
awarded  to  the  vendors. 

Dividends  declared  from  accumulated  earn- 
ings of  years  before  the  statute  are  not  to  be 
taken  as  a  basis  in  assessing  taxes  upon  the 
capital  stock  of  corporations.  Com.  v.  Brush 
Electric  Light  Co.  145  Pa.  147,  22  Atl.  844. 

While  a  declared  dividend  is  not  the  sole 
measure  of  the  tax  on  the  capital  stock  of  a 
Pennsylvania  limited  partnership,  it  is  conclu- 
sive as  an  admission  that  so  much  profit  has 
been  divided.  Com.  v.  John  W.  Haney  Co.  1 
Dauphin  Co.  Rep.  184  ;  Com.  v.  Sanderson  k  R. 
Improv.  Co.  3  DaupUn  Co.  Rep.  116. 

h.  Shares. 

1.  In  general. 

The  many  cases  wherein  capital  stock  is  val- 
ued en  hloo  for  taxation  according  to  the  ag- 
gregate market  value  of  the  share  stock,  so 
that  the  total,  minus  the  value  of  the  tangi- 
bles, is  taken  to  represent  the  value  of  the 
franchise,  are  not  noted  here.  They  are  suf- 
ficiently discussed  elsewhere  in  this  note,  and 
in  that  upon  the  Taxation  of  corporate  fran- 
chisee in  the  United  Utates,  Louisville  Tobacco 
Warehouse  Co.  v.  Com.  (Ky.)  57  L.  R.  A.  33. 

In  the  Delaware  Railroad  Tax  Case  it  was 
decided  that  a  state  statute  providing  that 
every  railroad  and  canal  company  incorporated 
under  the  laws  thereof  and  doing  business 
therein  should,  in  addition  to  all  other  taxes, 
pay  to  the  state  treasurer  for  the  state's  use, 
every  July  1  thereafter,  a  tax  of  %  of  1  per 
cent  upon  the  actual  cash  value  of  every 
share  of  its  capital  stock,  with  a  proviso  that 
when  the  line  of  the  railroad  or  canal  belong- 
ing to  a  company  liable  to  the  tax  lay  partly 
in  the  state  and  partly  in  an  adjoining  state  or 
states  the  compauy  should  only  be  required  to 
pay  the  tax  on  such  number  of  shares  as  would 
be  in  proportion  to  the  whole  number  of  shares 
which  the  length  of  the  road  or  canal  within 
the  limits  of  the  state  should  bear  to  the  whole 
length  of  the  road  or  canal, — was  not  objection- 
able upon  the  ground  that  it  Imposed  taxes 
upon  ultra  state  lines  on  property  beyond  the 
Jurisdiction.  The  ground  of  this  objection  was 
an  allegation  that  a  greater  number  of  stock- 
holders than  the  ratio  of  mileage  within  the 
state  to  the  whole  mileage  were  citizens  and 
residents  of  other  states.  Another  allegation 
to  support  such  objection  was  that  the  ratio  of 
mileage  within  the  state  to  the  total  mileage 
was  not  that  of  the  capital  invested,  nor  the 
value  of  che  property  within  the  state.  The 
objection  was  disi)Osed  of  on  the  ground  that 
the  tax  was  imposed  neither  upon  the  shares 
of  the  individual  stockholders,  nor  upon  tlie 
corporate  property,  but  was  laid  upon  the  cor- 
porations themselves,  and  measured  by  a  per- 
centage upon  the  cash  value  of  a  certain  pro- 
portional part  of  the  shares  of  the  capital 
stock.  The  court  admitted  that  this  method 
was  an  arbitrary  one,  but  said  It  was  approxi- 
mately Just  and  within  the  legislative  power 
to  adopt.  Delaware  Railroad  Tax  Case,  18 
Wall.  206,  sub  nom.  Minot  v.  Philadelphia,  W. 
&  B.  R.  Co.  21  L.  ed.  888. 

The  criticism  of  Park.  Ch.  J.,  In  Nichols  ▼. 

I  New  Haven  &  N.  Co.  42  Conn.  103,  upon  this 

I  case  has  been  elsewhere  noticed. 

In  estimating  the  value  for  taxation  of  the 

I  capital  stock  of  a  corporation  upon  the  basis 
of  the  average  selling  price  of  the  shares  in 
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the  market  during  the  year,  it  is  proper,  with 
respect  of  a  specific  block  of  stock,  none  of 
which  has  been  sold  and  of  the  value  of  which 
there  is  no  evidence,  to  appraise  it  as  worth 
the  amount  paid  in  upon  It.  Com.  People's 
Traction  Co.  183  Pa.  405,  39  Atl.  42. 

In  Ohio  the  legislature,  in  taxing  a  state 
bank,  may  tax  either  its  property  or  its  shares ; 
but  if  these  differ  in  value  the  tax  must  be  laid 
on  the  latter.  Cleveland  Trust  Co.  v.  Lander, 
62  Ohio  St.  266,  56  N.  E.  1036. 

2.  Issued  and  outstanding. 

Under  the  Massachusetts  law  (Pub.  Stat, 
chap.  13,  $§  38-40)  making  the  aggregate  val- 
ue of  the  shares  the  basis  of  the  capital-stock 
tax,  only  those  shares  that  have  been  actually 
issued,  or  are  at  least  ready  for  immediate  de- 
livery to  subscribers,  are  counted.  Proposed 
unissued  new  shares  not  deliverable  before  a 
fixed  time  in  the  future,  even  when  subsci^lbed 
and  partly  paid  for,  cannot  be  included.  Bos- 
ton &  A.  R.  Co.  V.  Com.  157  Mass.  68,  31  N.  B. 
696. 

But  in  New  Jersey  capital  stock  is  issued 
and  outstanding,  within  the  act  of  1892  impos- 
ing a  franchise  tax  upon  corporations  accord- 
ing to  their  Issued  and  outstanding  capital  stock, 
when  the  corporation  has  organized  and  its 
stock  has  been  subscribed  for,  and  assessments 
called  thereon  have  been  met,  and  Its  business 
begun,  although  no  certificates  have  been  given 
to  subscribers,  and  only  receipts  for  their  pay- 
ments. American  Pig  Iron  Storage  Co.  v. 
State  Board,  56  N.  J.  L.  389,  29  Atl.  160,  Fol- 
lowed in  Browing  Improvement  Co.  v.  State 
Board,  65  N.  J.  L.  466,  47  Atl.  426. 

In  Pennsylvania  shares  of  stock  taken  up 
and  held  by  the  corporation  as  collateral  se- 
curity for  loans  made  to  stockholders  are  none 
the  less  to  be  counted  as  making  up  the  aggre- 
gate capital  stock  for  the  purpose  of  taxation. 
Com.  v.  Pottsville  Union  Sav.  Fund  Asso.  2 
Dauphin  Co.  Rep.  19. 

Under  the  Maryland  law  (Code  Pub.  Gen. 
Laws,  art.  81,  {  132)  authorizing  the  state  tax 
commissioner  to  assess  for  state  purposes  the 
shares  of  capital  stock  of  all  Incorporated  com- 
panies whose  shares  are  liable  to  assessment 
and  taxation,  unissued  stock  cannot  be  as- 
sessed, as  by  the  statutory  scheme  the  taxable 
value  of  a  share  is  ascertainable  by  dividing 
the  balance  remaining  after  certain  deductions 
have  been  made  from  the  aggregate  value  of 
the  shares  by  the  number  thereof  actually  is- 
sued. Consumers'  Ice  Co.  v.  State,  82  Md.  132, 
33  Atl.  427. 

li.  At  par. 

A  statute  taxing  a  foreign  corporation,  that 
has  an  oflirce  in  Massachusetts  for  directing  its 
affairs  and  transferring  its  stock,  a  percentage 
of  its  entire  capital  stock  at  par.  Is  a  valid  ex- 
ercise by  the  legislature  of  its  constitutional 
power  to  lay  duties  and  excises  upon  commodi- 
ties. Atty.  Gen.  v.  Buy  State  Min.  Co.  99 
Mass.  148,  96  Am.  Dec.  717. 

The  New  York  case  of  People  ex  rel.  Butch- 
ers* Hide  &  Melting  Co.  v.  Asten,  100  N.  Y. 
597,  3  N.  E.  788,  Is  explained  In  People  ex  rel. 
Union  Trust  Co.  v.  Coleman,  126  N.  Y,  433.  12 
L.  R.  A.  762,  27  N.  E.  818,  by  saving  that  In 
it  there  was  no  dispute  over  the  valuation  of 
the  capital  stock  of  the  corporation;  that  it 
was  deemed  worth  exactly  the  par  of  its  nom- 
inal capital :  that  both  sides  a.sscnted  to  that 
as  Its  actual  value.  i 

In  the  same  state  it  was  decided  that  in  as- 1 
sesslng  a  tax  upon  the  corporate  franchise  of 
a   domestic   corporation    which    has   paid   6   or 
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more  per  cent  of  dividends  under  the  stat- 
utes so  often  hereinbefore  referred  to,  the  tax 
is  based  upon  the  par  value  of  the  stock,  anA 
therefore  it  is  not  material  what  the  amount 
of  the  assets  are;  nor  are  the  corporate  debta 
to  be  deducted  from  the  gross  assets.  People 
er  rel.  Jewelers'  Circular  Pub.  Co.  v.  Roberts. 
155  N.  Y.  1.  49  N.  E.  248. 

(The  reader  will  mark  the  distinction  be- 
tween this  case  and  that  of  People  ex  rel,  Wle- 
busch  *  n.  Co.  V.  Roberto,  154  N.  Y.  101,  AT 
N.  E.  980,  which  was  the  case  of  a  nondivldend- 
paying  corporation  of  whose  stock  there  had- 
been   no   sales.) 

A.  At  tHorkei  or  actual  value. 

The  Massachusetts  statute  under  considera- 
tion in  the  case  of  Com.  v.  Hamilton  Mfg.  Co. 
12  Allen,  298,  Affirmed  In  6  Wall.  632,  18  Lu 
ed.  904,  required  the  town  assessors  annually 
to  report  to  the  state  treasurer  the  names  of 
all  corporations  having  capital  stock  divided 
into  shares,  and  the  value  of  all  real  estate  and 
machinery  upon  which  each  was  taxed  in  their 
respective  towns.  And  every  such  corporation 
was  required  to  return  to  the  state  treasurer 
the  amount  of  its  capital  stock  and  the  par 
and  cash  market  value  of  Its  shares  on  a  statecl 
day.  The  act  then  provided  that  commission- 
ers should  ascertain  the  excess  of  the  market 
value  of  the  capital' stock  of  each  corporation 
over  the  value  of  its  real  estate  and  machinery^ 
and  that,  upon  such  excess  a  state  tax  of  1-16 
per  cent  should  be  paid.  This  tax  was  held 
to  be  a  franchise  tax,  the  real  estate  and  ma- 
chinery being  deducted  merely  to  avoid  dapli> 
cate  impost. 

In  the  same  state,  in  estimating  the  value  In 
the  market  of  the  capital  stock  of  a  corpora- 
tion for  the  purpose  of  taxation,  when  the- 
bonded  debt  thereof  is  convertible  at  the  op- 
tion of  the  bondholders  into  stock  at  the  ma> 
turity  thereof,  and  where  the  corporation  has» 
before  the  time  arrives  to  exercise  such  option^ 
divided  among  Its  stockholders  accrued  profits* 
amounting  to  20  per  cent  of  its  stock  out- 
standing by  a  scrip  dividend  payable  In  cash  or 
stock  at  the  election  of  the  company  sometime- 
in  the  future,  it  was  held  proper  to  take  Into  con- 
sideration, after  the  new  stock  was  issued  to 
the  bondholders  in  i^edemptlon  of  the  bonded 
debt,  not  only  the  whole  stock,  old  and  new. 
at  par,  but  also  the  enhanced  value  of  the  old 
stock  due  to  such  20  per  cent  scrip  dividend 
when  the  market  value  thereof  had  t>een  cor- 
respondingly advanced  thereby.  Boston  &  L.  R. 
Co.  V.  Com.  100  Mass.  399. 

The  fair  cash  value  of  che  shares  of  capital 
stock  in  a  corporation  for  the  purpose  of  taxa- 
tion la  their  market  price  at  the  time  they  are- 
assessed,  not  what  they  are  likely  to  realize 
the  stockholders  in  case  of  liquidation.  Nation- 
al Bank  v.  New  Bedford,  155  Mass.  313,  29  N. 
R.  532. 

A  general  law  of  Connecticut  which  required 
all  railroad  companies  once  a  year  to  make  a 
return  to  a  state  officer  of  the  number  of  shares- 
of  thoir  stock  and  the  market  value  thereof 
and  the  amount  of  their  funded  and  floating 
debt  at  a  designated  time,  and  to  pay  a  sum 
equal  to  1  per  cent  of  the  market  value  of 
such  stock  and  indebtedness,  and  which  pro- 
vided that  the  valuation  thus  obtained  should 
be  regarded  as  fixing  the  measure  of  value  of 
railroads,  and  of  the  rights,  franchises,  and 
property  of  such  corporations  for  the  pnrpose 
of  taxation,  and  that  the  tax  imposed  thereby 
should  be  In  lieu  of  all  other  taxes  on  railroad 
property  and  franchises :  and  which  afterwards 
spoko    rif    th«^    "tax    hereby    imposed   upon   the 
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property  and  franchises  of  any  railroad,*' — was 
decided  to  Impose  a  property,  and  not  a  fran- 
chise, tax.  Nichols  v.  New  Haven  &  N.  Co.  42 
Conn.  103. 

It  huB  already  been  pointed  out  that  the  old 
practice  prevalent  In  New  York,  of  taking  the 
market  value  of  the  aggregate  shares  of  stock 
as  the  measure  of  value  of  capital  stock  when 
that  was  the  subject  of  general  taxation,  along 
with  the  surplus  in  excess  of  10  per  cent  of 
the  corporate  capital  on  assessment  by  the  lo- 
cal authorities, — a  practice  which  seemed  to  be 
iumctloned  by  the  earlier  decisions, — ended 
with  I*eople  e*  rel.  Union  Trust  Co.  v.  Cole- 
man, 126  N.  Y.  433,  12  L.  R.  A.  762,  27  N.  E. 
818,  holdlDg  that  the  true  subject  of  this  tax, 
which  the  statute  denominated  capital  stock, 
was  the  corporate  capital  or  the  net  amount  of 
property  and  assets,  exclusive  of  franchise, 
good  will,  earning  power,  and  all  other  intan- 
gible elements  which  helped  to  make  the  mar- 
ket value  of  the  shares.  But  that  decision 
merely  held  that  the  market  value  of  the  shares 
because  of  these  nontaxable  elements  entering 
into  it  was  not  equivalent  to  the  value  of  capi- 
tal stock  In  the  sense  in  which  that  term  was 
used  in  the  statute,  and  could  not  be  substi- 
tuted for  it  when  the  actual  value  of  the.  cor- 
porate capital  was  proved  to  the  assessors.  It 
did  not  hold  that  it  was  legal  error  in  every 
case  to  take  the  aggregate  market  value  of  the 
ivhares  to  gauge  the  valu^  of  capital,  but,  on 
the  contrary,  admitted  the  propriety  of  so  do- 
ing whenever  the  actual  value  thereof  was  not 
shown  aliunde.  This  will  be  plain  when 
the  limits  of  the  criticism  on  the  prior 
cases  are  noticed,  and  when  the  subse- 
i|iient  decisions,  some  of  which  holding 
that  the  following  of  the  practice  referred 
to  did  not  affect  the  validity  of  the  tax,  are 
carefully  considered. 

In  distinguishing  the  first  of  the  early  cases, 
Oswego  Starch  Factory  v.  Dolloway,  21  N.  Y. 
449,  Finch,  J.,  in  the  leading  case  Just  cited, 
says  that  one  of  the  complaints  made  therein 
was  that  the  valuation  was  excessive  and  based 
apoD  the  share  value  and  the  fact  of  a  success- 
ful and  lucrative  business,  and  that  the  report 
of  the  case  shows  merely  that,  after  deducting 
from  the  par  capital  the  assessed  value  of  the 
real  estate,  the  assessors  added  to  the  balance 
75  per  cent  to  reach  the  actual  value.  He 
adds  that  he  has  examined  the  original  case, 
and  finds  it  broader  than  the  report  indicates ; 
that  the  corporation  did  not  report  its  assets 
as  required  by  law,  and  the  assessors,  being 
thus  left  in  the  dark,  were  compelled  to  act 
upon  whatever  facts  they  could  learn.  They 
knew  the  business  was  prosperous,  and  had 
ground  to  believe  that  the  company  had  a  large 
surplus^  but  did  not  know  how  large.  They, 
In  their  dilemma.  Inquired  the  value  of  the 
share  stock,  and  found  It  nearly  100  per  cent 
above  par.  Thereupon  they  added  part  of  that 
premium  to  the  nominal  capital,  and  so  esti- 
mated the  value  of  that  capital  and  its  accre- 
tions in  the  form  of  surplus.  This  was  not, 
he  says,  an  attempt  to  assess  the  share  stock, 
but  simply  an  effort  to  get  at  the  actual  value 
of  capital  and  surplus.  There  being  no  proof 
to  falsify  the  assumptions  of  the  assessors,  the 
assessment  was  properly  sustained. 

In  the  same  case  the  same  Judge  distin- 
guished People  OP  rel.  Twenty-third  Street  R. 
Co.  V.  New  York  Tax  Comrs.  95  N.  Y.  554,  by 
Maying  that  it  did  not  involve  in  any  degree 
the  question  of  the  substitution,  for  taxation 
purposeH,  of  the  market  value  of  the  share 
stock  for  the  actual  value  of  the  capital  and 
surplus  of  the  corporation.  And,  turning  to 
the  case,  one  finds  the  point  decided  to  be  that 
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a  street  railway  company  whose  stock  is  at 
premium,  is  taxable  thereon  under  the  statute 
referred  to  at  its  actual  premium  value  less  the 
assessed  value  of  its  real  estate,  and  not  upon 
The  difference  between  such*  value  of  its  real 
estate,  and  its  capita!  stock  at  par.  In 
People  ew  rel.  Butchers'  Hide  &  Melt- 
ing Co.  V.  Asten,  100  N.  Y.  597,  3  N.  E. 
788,  the  value  of  the  capital  stock  was  not  in 
dispute.     Both  sides  agreed  upon  its  value. 

In  the  case  of  People  ex  rol.  Knickerbocker 
F.  Ins.  Co.  V.  Coleman,  44  Hun,  410,  Affirmed 
in  107  N.  y.  541.  14  N.  E.  431,  the  stock  had  a 
market  value  of  90, — 10  per  cent  below  par, 
and  the  assessors,  refusing  to  be  guided  by  such 
market  value,  looked  into  the  corporate  books,, 
and,  finding  a  surplus  rather  than  a  deficit,  as- 
sessed accordingly,  and  the  assessment  was  sus- 
tained. .Indge  Finch's  remarks  on  that  case 
are  especially  illuminating.  He  says  of  it,  that 
the  opinion  contained  a  statement  cited  as  con- 
clusive below,  and  upon  the  argument  coram, 
to  which  he  refers  because  it  opens  the  way  to 
the  final  point  in  the  discussion,  and  to  a  fact 
which  accounts  for  and  explains  most  of  the 
references  to  the  value  of  share  stock  which 
seem  to  be  of  doubtful  character.  The  lan- 
guage is :  The  law  does  not  prescribe  how  the 
actual  value  of  the  capital  stock  of  a  corpora- 
tion shall  be  ascertained.  That  Is  left  to  the 
Judgment  of  the  assessors,  and  In  appraising 
the  actual  value  they  have  a  right  to  resort  to 
all  the  tests  and  measures  of  value  which  men 
ordinarily  adopt  for  business  purposes  in  esti- 
mating and  measuring  values  of  property.  They 
may  take  into  account  the  business  of  the  cor- 
poration, its  property,  the  value  of  its  actual 
assets,  the  amount  and  nature  of  its  present  and 
contingent  liabilities,  the  amount  of  its  divi- 
dends, and  the  market  value  of  its  shares  of 
stock  in  the  hands  of  individuals.  I  do  not, 
he  says,  desire  to  withdraw  the  concurrence  I 
yielded  to  this  statement  when  the  case  was 
decided,  but  It  must  not  be  wrested  from  its 
application  to  the  facts  then  before  the  court, 
and  made  to  do  duty  on  a  different  and  broader 
field.  The  corporation  was  a  fire  insurance 
company  with  a  wide  range  of  contingent  lia- 
bilities. It  had  made  no  statement  to  the  as- 
sessors, and  had  left  them  to  their  own  re- 
sources. Where  that  is  so,  what  are  the  of- 
ficers to  do?  Necessarily  they  must  resort  to 
such  means  of  information  as  remain.  They 
may  look  at,  take  into  account,  consider,  the 
market  value  of  the  shares.  Such  reference  1;^ 
simply  the  result  of  necessity,  a  resort  to  tho 
poorest  means  of  information,  to  the  most  de- 
ceptive and  treacherous  test,  because  better 
means  or  truer  tests  cannot  be  tried.  PeopU- 
ex  ret.  Union  Trust  Co.  v.  Coleman,  126  N.  Y. 
433,  12  L.  R.  A.  762,  27  N.  E.  818. 

The  supreme  court  rightly  held,  therefore,  In 
a  decision  rendered  some  two  years  before  the 
case  Just  cited,  that  the  assessors  were  war- 
ranted in  assessing  at  par  the  capital  stock  of 
a  street  railroad  company  for  the  purposes  of 
taxation  when  It  appeared  that  such  company 
bad  paid  an  8  per  cent  dividend  and  its 
shares  were  worth  130  in  the  open  market  dur- 
ing the  year,  notwithstanding  its  president  tes- 
tified that  the  price  of  Its  shares  was  In  part 
speculative  and  In  part  based  on  future  pros- 
pects, and  that  it  earned  on  an  average  only  3 
per  cent  and  its  property  did  not  equal  by 
100  per  cent  Its  estimated  value.  People  ex 
rel.  Central  Park,  N.  &  E.  River  R.  Co.  v.  New 
York  Tax  &  A.  Comrs.  21  N.  Y.  S.  R.  355,  4  N. 
Y.  Supp.  45,  21  N.  Y.  S.  R.  356,  357,  4  N.  Y. 
Supp.  47. 

When,  however,  there  Is  proof  of  actual  val- 
ue of   property   and  assets,   then   in   assessing 
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capital  stock  ander  the  statute  referred  to  the 
rale  that  prevailed  in  the  Union  Trust  Com- 
pany Case  must  be  followed.  People  ex  rel. 
Bleecker  Street  &  F.  Ferry  R.  Co.  v.  Barker, 
S5  Hnn,  210,  32  N.  Y.  Supp.  990 ;  People  «p  rel. 
Manhattan  R.  Co.  v.  Barker,  146  N.  Y.  804, 
40  N.  E.  996.  Reversing  33  N.  Y.  Supp.  1132. 

The  distinction  is,  if  possible,  rendered  plain- 
■er — at  any  rate  it  Is  emphasized — by  the  deci- 
sions in  three  comparatively  recent  cases,  de- 
cided about  the  same  time. 

This  controversy,  said  the  supreme  court  in 
the  second  department  in  one  of  these,  pro- 
-ceeds  from  the  struggle  that  still  exists  by 
boards  of  assessors  of  various  cities  to  con- 
tinue to  tax  the  capital  stock  of  corporations 
under  the  method  generally,  if  not  uniformly, 
prevailing  throughout  the  state  until  the  de- 
cision in  People  ex-  rel.  Union  Trust  Co.  v. 
Coleman,  126  N.  Y.  443, 12  L.  R.  A.  762,  27  N.  E. 
818.  Before  that  it  had  been  the  rule,  where 
the  stock  of  a  corporation  sold  above  par,  to 
treat  that  fact  as  conclusive  evidence  that  the 
capital  stock  had  not  been  impaired,  and,  in 
assessing  the  corporation  for  personalty,  to  de- 
•duct  only  its  real  estate,  the  stock  held  in 
other  corporations,  and  the  amount  of  its  stock 
held  by  charitable,  etc.,  institutions.  That  de- 
cision overthrew  the  rule,  and  worked  a  revo- 
lution in  the  method  of  assessing  corporations 
■and  the  extent  of  their  liability  to  local  taxa- 
tion. And  then,  after  an  elaborate  opinion, 
the  court  upheld  the  Justice  below  in  vacating 
the  assessment  and  ordering  a  new  one,  and 
the  court  of  appeals  agreed  with  it.  People 
ex  rel,  Brooklyn  City  R.  Co.  v.  NefT,  19  App. 
Div.  500,  46  N.  Y.  Supp.  385,  Affirmed  on  opin- 
ion below  in  154  N.  Y.  763,  49  N.  E.  1102. 

In  the  second  case  the  same  court,  while 
reaching  a  like  conclusion,  in  effect  held  that 
when  there  is  no  evidence  of  the  actual  value 
-of  the  corporate  assets,  or  only  evidence  so 
conflicting  and  confusing  that  such  value  can- 
not be  determined  by  the  assessors,  it  is  permis- 
sible, in  assessing  the  capital  stock  of  corpora- 
tions as  personal  property,  to  act  upon  the 
hypothesis  that  the  market  value  of  the  share 
stock  IB  equal  to  the  net  value  of  the  capital 
stock,  and  to  make  therefrom  the  same  deduc- 
tions respecting  real  estate,  etc.  People  ea  rel, 
Malcom  Brewing  Co.  v.  Neff,  19  App.  Div.  696. 
46  N.  Y.  Supp.  299,  Affirmed  in  154  N.  Y.  437, 
48  N.  E.  820,  but  for  the  reason  that  the 
appeal  presented  no  question  of  law  for  re- 
view. 

In  the  third  of  these  cases,  in  affirming  the 
court  below  on  the  assessors*  appeal,  the  same 
court  said :  *'It  is  true  that  the  market  value 
of  the  share  stock  of  the  relator  was  at  par  or 
better.  This  may  have  Justifled  the  conclu- 
sion that  in  a  certain  sense  the  stock  of  the 
relator  was  not  impaired ;  but  did  not  Justify, 
in  the  face  of  positive  evidence  to  the  contrary, 
the  assumption  that  the  capital  stock,  even  if 
unimpaired,  was  represented  by  assets  or  prop- 
-erty  which,  under  the  laws  of  the  state,  are 
subject  to  local  assessment."  People  ex  rel. 
Edison  Electric  Illuminating  Co.  v.  Neff,  19 
App.  Div.  590,  46  N.  Y.  Supp.  388. 

The  part  played  by  the  value  of  share  stock 
in  capital  stock  taxation,  when  this  is  to  be 
valued  as  the  basis  of  a  franchise,  privilege,  or 
business  tax,  is  radically  different.  The  ele- 
ments represented  in  the  market  value  of 
shares  which  made  that  an  improper  substi- 
tute for  the  actual  value  of  corporate  property 
and  assets  In  the  New  York  cases  Just  consid- 
ered are  the  vei7  elements  that  franchise  taxes 
aim  to  reach.  Questions  of  a  wholly  different 
tcind,  therefore,  arise  under  statutes  taxing 
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franchises  in  the  guise  of  Imposts  on  capital 
stock. 

The  New  York  statute  for  taxing  corpora- 
tions upon  their  capital  stock  employed  In  th<> 
state,  which  exacts  a  stated  rate  for  each 
1  per  cent  of  dividends  made  or  declared 
when  these  amount  to  6  or  more  per  cent  upon 
the  capital  stock  at  par,  and  another  rate  upon 
the  appraised  value  of  the  capital  stock,  not 
less  than  the  average  selling  price  of  shares  in 
the  market  during  the  year  when  the  dividends 
have  l)een  less  than  6  per  cent  or  none  at 
ail,  subjects  a  railroad  corporation  taxabl*' 
thereunder,  when  it  has  paid  a  dividend  of 
5H  per  cent,  to  taxation  according  to  th«* 
market,  and  not  the  par,  value  of  its  stock, 
when  such  stock  is  at  premium,  notwithstand- 
ing the  amount  of  the  tax  in  such  case  ex- 
ceeds what  it  would  have  been  had  such  divi 
dend  been  6  per  cent  or  more.  People  v. 
Delaware  &  H.  Canal  Co.  54  Hun,  598,  7  N.  Y. 
Supp.  890,  Affirmed  on  opinion  below  In  121 
N.  Y.  666,  24  N.  E.  1093. 

Under  that  statute,  the  assessing  officer  is 
authorissed  to  estimate  and  appraise  the  cap- 
ital stock  of  a  nondividend-paying  corporation, 
or  one  paying  less  than  6  per  cent,  accord- 
ing to  the  average  market  value  of  the  shares 
during  the  year,  ai though  the  company  in  its 
sworn  report  has  stated  their  real  value  at  a 
less  sum.  People  ex  rel.  Brooklyn  Elev.  R.  Co. 
V.  Roberts,  90  Hun,  537,  36  N.  Y.  Supp.  34. 

The  average  market  price  of  the  share  stock 
is  the  proper  basis  of  this  tax  when  the  cor- 
poration has  paid  no  dividend,  although  the 
stock  has  always  been  at  a  high  premium,  and 
its  amount  exceeds  greatly  both  the  nominal 
capital  and  surplus.  People  ex  rel.  Colonial 
Trust  Co.  V.  Morgan,  47  App.  Div.  126,  62  N. 
Y.  Supp.  191. 

And  the  rule  of  taxation  according  to  the 
appraised  value  of  the  capital  stock  not  less 
than  the  average  selling  price  of  the  shares  in 
cases  of  domestic  corporations  paying  less  than. 
6  per  cent  dividends  still  obtained  In  spite 
of  the  changed  verbiage  of  the  later  tax  acts 
(Laws  1806,  chap.  908,  §§  182,  190).  People 
rx  rel.  New  York  &  K.  River  Ferry  Co.  v.  Rob- 
erts, 108  N.  Y.  14,  60  N.  E.  1043.  Reversing 
35  App.  Div.  625,  55  N.  Y.  Supp.  1146 ;  People 
ex  rel.  Union  Ferry  Co.  v.  Roberts,  66  App.  Div. 
157,  72  N.  Y.  Supp.  950. 

And  it  maices  no  difference  that  the  stock  is 
above  par.  People  ex  rel.  New  York  C.  &  H. 
R.  R.  Co.  V.  Knight,  75  App.  Div.  169,  77  N. 
y.  Supp.  401. 

But  in  estimating  the  value  of  the  capital 
stock  of  a  foreign  corporation  employed  within 
the  state  of  New  York,  for  the  purpose  of  tax- 
ation under  these  statutes,  the  computation 
should  not  be  based  on  the  value  of  the  shares, 
but  the  proper  elements  therein  are  the  value 
of  the  corporate  stock  in  trade  and  other  per- 
sonal property,  the  average  monthly  bank  bal- 
ances, the  rentals  paid,  and  the  value  <^  the 
real  estate  owned  and  used  by  the  corporation 
in  the  business  carried  on  in  the  state  of  New 
York.  People  ex  rel.  John  A.  Roebling's  Sons 
Co.  V.  Wemple.  138  N.  Y.  582,  34  N.  E.  386. 

The  New  Jersey  statute  concerning  trust 
companies,  enacting  that  they  shall  be  taxed 
upon  the  amount  of  their  issued  and  outstand- 
ing capital  stock,  does  not  mean  that  they  shall 
be  assessed  at  the  par  value  of  the  shares,  but 
that  the  whole  number  of  shares  outstanding 
shall  I>G  assessed  at  their  actual  value,  as  If 
otherwise  it  would  conflict  with  the  New  Jer- 
sey constitutional  mandate  that  all  property 
shali  be  assessed  for  taxes  under  general  laws 
and    by    uniform    rules   according   to    Its   true 
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▼alne.  Fidelity  Trust  Co.  v.  Vogt,  66  N.  J.  L. 
^,  48  Atl.  5S0. 

Although  the  selling  price  in  the  open 
cnarket  of  shares  of  corporate  stock  Is  not  con- 
•elusive  evidence  of  the  value  of  the  capital 
^tock  taxable  in  Pennsylvania  when  there  is 
•other  evidence  thereof,  yet  It  is  a  factor  of 
prime  importance,  because  it  expresses  the 
opinions  of  the  best  Judges  of  the  financial 
condition  of  the  corporation.  Com.  v.  Phila- 
delphia Co.  3  Dauphin  Co.  Rep.  259;  Com.  v. 
Provident  Life  &  T.  Co.  3  Dauphin  Co.  Rep. 
^64. 

The  average  market  value  is  not  necessarily 
^the  measure  of  the  taxable  cash  value  of  capital 
■  Stock  under  the  Pennsylvania  act  of  1879,  but 
the  actual  value  is  to  be  taken  save  when  that 
48  less  than  the  average  selling  price  of  the 
year.  Com.  v.  Philadelphia  &  R.  R.  Co.  145 
Pa.  74,  22  Atl.  235. 

In  estimating  for  taxation  Jn  Pennsylvania 
the  value  of  the  capital  stock  of  a  corporation 
upon  the  basis  of  the  average  price  at  which 
its  shares  sold  during  the  year,  the  allotment 
at  a  stated  price  of  a  new  issue  of  stock  to  old 
stockholders  In  proportion  to  their  holdings  is 
not  to  be  considered  as  a  sale  of  stock  affecting 
the  average  selling  price.  Com.  v.  People's 
^Traction  Co.  183  Pa.  405,  39  Atl.  42. 

The  rule  for  ascertaining  such  average  sell- 
ing price  is,  multiply  the  number  of  shares  in 
-each  sale  by  the  price  paid  in  each  transaction, 
and  divide  the  total  aggregate  of  all  the  sales 
by  the  entire  number  of  shares  sold  during  the 
.year.  It  will  not  do  to  take  the  highest  and 
lowest  price  paid  per  share  during  the  year 
.and  fix  the  mean  between  them.     Ihid. 

1.  Deht. 

Corporate  indebtedness  is  frequently  an  cle- 
tment  in  fixing  the  value  of  capital  stock  for 
the  purpose  of  taxation.  It  Is,  of  course,  a 
palpable  absurdity  to  tax  a  debtor  according  to 
.  the  amount  of  his  indebtedness,  so  theoreti- 
cally this  is  never  done.  It  Is  sometimes  as- 
sumed that  the  corporate  debt,  at  least,  the 
funded  debt,  represents  taxable  property,  tan- 
gible or  intangible,  acquired  by  contracting  it, 
but  this  ground  is  an  unstable  one,  since  It  Is 

•  obvious  that  the  property,  so  far  as  the  bonded 

•  debt  represents  property  at  all,  may  have  been 

•  entirely  worn  out  in  service,  or  otherwise  de- 
stroyed or  made  valueless.     The  theory  which 

.  finds  most  favor  with  the  courts  in  taking  ac- 
count  of   indebtedness   is   that   the   shares   of 
capital    stock    represent    everything    of    value, 
tangible  and   intangible,   that  the   corporation 
is  po.ssesscd  of.  and  the  value  of  such  shares  is 
what  they  will   bring  their  holders  when  the 
'  debts   of    the    corporation    are    paid    and    its 
assets   divided,   and   no   more.     Therefore,    the 
corporation  must  have  enough  to  pay  its  debts 
in  full,  and  enough  left  over  to  pay  the  stock- 
I  holders    the   aggregate   market   value   of   their 
'  shares.     Logically  this  assumption  applies  with 
-  equal  force  to  both  fioating  and  funded  debts, 
but  the  theory  Is  seldom  carried  to  its  logical 

•  end.  In  general  the  funded  debt  is  added  to 
the  aggregate  value  of  the  shares  of  stock  and 
the  sum  of  the  two  taken  to  be  the  value  of 
the  capital  stock.  The  floating  debt  is  usually 
tacitly  or  expressly  ignored. 

The  best  statements  of  the  rule  and  the  rea- 

•  sons  for  ic  appear  In  the  Illinois  cases.  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Cole,  75  111.  591 :  Porter 
▼.  Rockford,  R.  I.  &  St.  L.  R.  Co.  76  111.  561 ; 
Ottawa  Glass  Co.  v.  McCaleb,  81  III.  557. 

But  the  rule  does  not  permit  the  addition  of 
the  debt  of  another  corporation  whose  railroad 

•  is  only  leased  and  operated  by  the  taxed  cor- 
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poratlon,  because  neither  the  latter  nor  its 
property  Is  liable  for  such  debt.  Chicago,  B.  & 
Q.  R.  Co.  V.  Cole,  75  111.  591. 

There  is  no  presumption,  for  the  purposes  of 
taxation  in  New  York,  that  the  corporate  debt 
of  a  railroad  Indicates  an  equal  amount  of  tax- 
able property  beyond  the  value  of  its  capital 
stock.  People  at  rel.  Manhattan .  R.  Co.  v. 
Barker,  146  N.  Y.  304,  40  N.  E.  996,  Reversing 
33  N.  Y.  Supp.  1132. 

And  when  the  statute  provides  only  for  the 
taxing  of  sums  invested  by  a  foreign  corpora- 
tion in  its  business  within  the  state  of  New 
York,  only  the  amount  paid  upon  property  it 
purchases  for  use  in  such  business  is  to  be  es- 
timated. The  debt  for  balance  of  the  purchase 
money  is  not  a  sum  invested,  and  the  sum  un- 
paid for  property  Is  not  the  subject  of  the  tax. 
People  ex  rcL  Hecker-Jones  Jewell  Mill.  Co.  v. 
Bfirker,  147  N.  Y.  31,  29  L.  R.  A.  393,  41  N.  B. 
435. 

The  subject  of  the  tax,  in  Pennsylvania,  upon 
the  capital  stock  of  corporations  rests  on  the  ac- 
tual cash  value  of  the  corporate  property  and 
assets,  including  bonds,  money,  franchises,  and 
all  other  property ;  and  in  assessing  such  tax 
the  only  relation  of  the  corporate  debt  to 
the  capital  stock  Is  that  of  a  factor  affecting 
more  or  less  the  actual  value  thereof.  Nothing 
is  added  or  taken  away  specifically  to  the 
amount  of  the  debt.  Com.  v.  New  York,  P.  & 
O.  R.  Co.  188  Pa.  169.  41  AU.  594. 

In  Kentucky,  in  ascertaining  the  value  of 
a  cori)orate  franchise  for  taxation  under  a  stat- 
utory direction  to  deduct  the  value  of  all  tan- 
gible corporate  property  already  assessed  from 
the  entire  corporate  property,  real  and  person- 
al, tangible  and  intangible,  including  all  as- 
sets and  the  franchise  as  well  embraced  as  a 
unit,  and  treat  the  balance  as  the  worth  of  the 
franchise,  the  assessors  may  Justly  take  as  a 
basis  for  the  tax  the  entire  assets  in  the  cor- 
porate possession  although  two  thirds  of  them 
were  acquired  by  borrowed  money  represented 
by  outstanding  unpaid  bonds.  This  is  not  tax- 
ing indebtedness,  but  property  its  owner  ran 
into  debt  to  get.  Henderson  Bridge  Co.  v.  Com. 
99  Ky.  623,  29  L.  R.  A.  73,  31  S.  W.  486,  Af- 
firmed in  166  U.  S.  150,  41  L.  ed.  953,  17  Sup. 
Ct.  Rep.  532. 

In  that  state  neither  corporate  indebtedness, 
nor  cost  of  operation,  nor  anything  else  save 
the  value  of  the  assessed  tangibles  is  to  be 
taken  out  of  the  combined  value  of  the  entire 
possessions  of  the  corporation  subjected  to  this 
tax  and  assessed  as  capital  stock.  Paducah 
Street  R.  Co.  v.  McCracken,  20  Ky.  L.  Rep. 
1294,  49  S.  W.  178. 

V.  Stockholders. 

a.  Residents. 

1.  In   domestic  corporations. 

It  is  the  general  rule  that  taxing  acts  sub- 
jecting stockholders  to  taxation  upon  the 
shares  of  capital  stock  held  by  them  in  corpora- 
tions apply  a  fortiori  to  resident  stockholders 
In  domestic  corporations.  This  class  of  stock- 
holders is  customarily  subject  to  taxation  upon 
their  holdings  as  a  part  of  their  personal  prop- 
erty irrespective  of  any  legislation  taxing 
stocks  by  direct  designation. 

Domestic  corporations  which  happen  to  be 
owners  of  stocks  in  other  corporations  are,  of 
course,  in  the  same  class  with  individual  resi- 
dent stockholders.  The  presumption  is,  unless 
there  is  some  express  exemption,  that  home 
stockholders  in  home  corporations  are  taxable 
upon  their  respective  holdings. 
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In  Pennsylvania  a  domestic  railway  company 
subjected  to  a  state  tax  upon  its  capital  stock 
Is  not  taxable  upon  that  part  of  it  which  is  In- 
vested in  the  shares  of  other  corporations 
taxed  in  that  state  under  the  same  law  upon 
their  capital  stock.  Com.  v.  Union  Traction 
Co.  1  Dauphin  Co.  Rep.  178 ;  Com.  v.  Provident 
Life  &  T.  Co.  9  Pa.  Dlst.  R.  479. 

The  same  Is  true  of  domestic  corporations 
taxable  locally  upon  their  capital  stock  as 
property  in  New  York.  When  these  are  stock- 
holders in  other  corporations  likewise  taxed, 
the  amount  of  their  holdings  is  not  to  be  In- 
cluded in  the  subject  of  the  assessment.  Peo- 
ple ea?  rel  Brooklyn  Traction  Co.  v.  Board  of 
Assessors,  61  N.  Y.  S.  R.  480,  30  N.  Y.  Supp. 
448. 

Inasmuch  as  the  North  Carolina  Constitution 
(art.  5,  a  3),  as  construed  and  interpreted  by 
the  courts  of  that  state,  establishes  the  prin- 
ciples, first,  that  taxation  must  be  undlscrim- 
inating  between  classes,  persons,  and  interests, 
and  everything  of  value  as  property  be  taxed 
equally  and  by  uniform  rule;  and,  second,  that 
all  levies  of  taxes,  whether  by  the  state,  or  by 
any  political  subdivision  thereof,  must  be  laid 
by  one  uniform  rule,  vie,:  that  prescribed  by 
the  legislature  in  Its  revenue  acts;  and  inas- 
much, also  as  the  so-called  machinery  act 
(Laws  1891,  chap.  326)  conforms  to  these  prin- 
ciples, and  requires  taxes  assessed  upon  shares 
of  capital  stock  to  be  paid  by  the  corporations, 
and  excuses  their  stockholders  from  listing 
their  several  holdings, — a  town  tax  upon  a  res- 
ident stockholder  in  a  domestic  manufacturing 
corporation  is  invalid.  Wiley  v.  Salisbury,  111 
N.  C.  397,  16  S.  E.  542. 

Under  a  Washington  statute  providing  that 
the  officers  of  a  domestic  corporation  shall  fur- 
nish the  assessor  a  statement  setting  forth  its 
real  property  and  the  matters  and  value  of  Its 
personal  property,  and  that  such  corporation 
shall  be  assessed  as  other  owners  of  real  and 
personal  property,  and  if  no  statement  be  fur- 
nished the  assessor  shall  make  It  up  from  the 
best  information  obtainable;  taken  in  connec- 
tion with  other  statutory  provisions  requiring 
residents  to  list  for  taxation  their  property,  in- 
cluding stocks  and  bonds  in  companies  not  as- 
sessed in  the  state,  and  excepting  shares  of 
capital  stock  held  in  companies  that  are  re- 
quired by  law  to  list  their  capital  stock  and 
property  for  taxation, — a  stockholder  In  a  do- 
mestic company  is  not  taxable  upon  his  stock 
therein,  although  such  company  has  not  made 
return  as  required  by  law,  it  being  in  such  case 
the  duty  of  the  assessor  to  make  return  for  It 
and  assess  accordingly.  RIdpath  v.  Spokane 
County,  23  Wash.  436,  63  Pac.  261. 

In  Kentucky  a  resident  stockholder  in  a  do- 
mestic corporation  is  not  taxable  on  his  shares, 
although  the  corporation  has  but  a  nominal  do- 
raicil  In  the  state,  its  business  and  property 
being  chiefly  situated  and  taxed  in  Ohio.  Whlt- 
aker  v.  Brooks,  11  Ky.  L.  Rep.  871,  13  S.  W. 
355. 

2.  In  foreign  companies. 

The  franchise,  said  Justice  Wayne,  in  speak- 
ing of  capital-stock  taxation,  Is  corporate  prop- 
erty. The  capital  stock  is  another  property, 
corporately  associated  for  the  purpose  of  bank- 
ing,— It  was  a  bank  case  In  which  he  spoke, — 
but  in  its  parts  is  the  individual  property  of 
the  stockholders  in  the  proportions  they  may 
own  it.  Being  their  individual  property, 
they  may  be  taxed  for  it  as  they  may  for  any 
other  property  they  may  own.  Gordon  v.  Ap- 
peal Tax  Court,  3  How.  133,  11  L.  ed.  529. 

Prima  facie,  therefore,  a  resident  of  a  state, 
taxable  therein  upon  any  of  his  property,  Is 
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equally  taxable  upon   the  shares  that  he  owns^ 
In  corporations  of  other  states. 

In  Vermont,  however,  shares  of  stock  held 
by  a  resident  of  that  state  In  a  foreign  bank, 
which,  under  the  laws  of  the  country  where  it 
Is  located  Is  subjected  to  a  specific  annual  tax 
graded  by  the  amount  of  Its  capital  and  an  ad- 
ditional impost  for  each  office  or  place  of  busi- 
ness it  maintains  in  designated  cities  of  such 
country,  are  exempt  from  taxation  under  the 
Vermont  statute  (Rev.  Laws,  §  270)  providing 
rhat  shares  of  stock  in  a  corporation  situated 
la  another  state,  when  all  the  stock  of  such 
corporation  is  taxed  therein  to  the  holders 
whether  resident  or  nonresident,  or  when  the 
corporation  is  taxed  In  such  state  for  all  lt& 
Rtock,  shall  not  be  taxed.  Foster  v.  Stevens. 
63  Vt.  173,  13  L.  R.  A.  166,  22  Atl.  78 ;  Bug- 
bee  V.  Stevens.  63  Vt.  185,  22  Atl.  80. 

A  foreign  country — in  these  cases  the  Do- 
minion of  Canada — is  another  state  within  the 
moaning  of  such  statute.     Ibid. 

In  Connecticut,  under  a  statute  (Gen  Stat. 
S  3828,  as  amended  by  Pub.  Acts  1889,  chap. 
165)  providing  that  personal  property  in  that 
state  or  elsewhere,  not  exempt  by  the  same- 
title,  shall,  for  the  purpose  of  taxation,  in- 
clude all  notes,  bonds,  and  stocks  not  issued  by 
the  United  States,  moneys,  credits,  choses  in 
action,  goods,  chattels,  or  effects,  or  any  inter- 
ests therein;  and  such  property  belonging  to 
any  resident  shall  be  set  in  his  list  in  the  town 
where  he  resides  at  its  then  actual  valuation 
except  when  otherwise  provided, — shares  of 
stock  In  foreign  corporations  or  Joint-stock  as- 
sociations, belonging  to  a  citizen  of  Connecti- 
cut, are  taxable-  But,  whereas  another  stat- 
ute (Gen.  Stat.  $  3830)  provides  th^t  the  list 
of  any  person   need  not  include  any  property 

I  situated  in  another  state  when  it  can  be  made- 
satlsfactorlly  to  appear  to  the  assessors  that 
the  same  is  fully  assessed  and  taxed  in  such 
state  to  the  same  extent  as  other  like  property 
r-wned  by  its  citizens,  and  the  rule  Is  In  con- 
struing statutes  that  double  taxation  by  con- 
struction is  to  be  avoided,  while  the  presump- 
tion is  that  In  any  given  case  the  shares  in  a 
corporation  are  fully  taxed  In  the  home  state 
unless  the  contrary  appears,  a  resident  of  Con- 
necticut Is  not  taxable  upon  the  shares  be  owns 
in  a  foreign  corporation  or  Joint-stock  asso- 
ciation until  the  assessors,  upon  whom  rest* 
rhe  burden  of  overcoming  this  presumption, 
show  affirmatively  that  such  shares  are  not 
taxed  elsewhere.  Lock  wood  v.  Weston,  61 
Conn.  211,  23  Atl.  9. 

In  New  York  shares  of  stock  held  by  domes- 
tic corporations  or  residents  In  other  corpora- 
tions, domestic  or  foreign,  themselves  fully 
taxed  upon  their  capital  stock,  are  not  sep- 
arately taxable.  People  v.  Campbell,  88  Hun,. 
344.  34  N.  Y.  Supp.  801 ;  People  ex  reh  Trow- 
bridge V.  New  York  City  &  County  Tax  &  A. 
Comrs.  4  Hun,  595,  Affirmed  in  62  N.  Y.  630; 
People  eiT  rel.  Pacific  Mail  S.  S.  Co.  v.  Tax 
Comrs.  5  Hun,  200,  Affirmed  in  64  N.  Y.  541 ; 

I  People  ea?  rel.  Brown  v.  O'Rourke,  31  App. 
Div.  583,  52  N.  Y.  Supp.  527. 

In  New  Jersey,  the  statute  of  1851  only 
taxed  chattels  that  were  within  the  state,  but 
it  also  taxed  residents  for  debts  aliens  owed 
them,  and  for  stocks  held  by  them  in  foreign 
corporations.  This  was  the  intent  and  con- 
.Mtrnctlon  of  the  act,  and  it  was  held  to  be- 
within  the  legislative  power.  State,  Fish,  Pros- 
ecutor, V.  Branin,  23  N.  J.  L.  484 ;  Newark 
City  Bank  v.  Fourth  Ward  Assessor,  30  N.  J. 

I  L.  13. 

But  subsequent  legislation  (N.  J.  Rev.  p- 
1151 ;  Act  April  11,  1866,  {  5)  exempted  stocks 

;  In   foreign   corporations  owned  by   citizens  of 
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New  Jersey  upon  which  taxes  had  been  actual- 
Jy  assessed  and  paid  by  the  corporation  in  the 
foreign  state  within  twelve  months  before  the 
day  dzed  by  law  for  beginning  the  assessment 
of  taxes  In  New  Jersey.  State,  Smith,  Prose- 
tutor,  V.  Kamsey,  54  N.  J.  L.  546,  24  Atl.  445  ; 
State,  De  Baun,  Prosecutor,  v.  Smith,  55  N. 
J.   L.   110,  25  Atl.  277. 

Shares  of  stock  in  a  foreign  corporation, 
owned  by  a  citizen  of  Pennsylvania,  were  tax- 
able in  that  state  under  §  32  of  the  act  of 
1844.  McKeen  v.  Northampton  County,  49 
Pa.  519.  88  Am.  Dec.  515 ;  Whltesell  v.  North- 
ampton County,  49  Pa.  520. 

In  the  former  case,  Agnew,  J.,  writing  for 
the  court,  said :  When  it  Is  argued  that  the 
foundry,  machine  shop,  and  other  estate  of  the 
corporation  being  within  the  state  of  New  Jer- 
sey are  subject  wholly  to  the  same  exclusive 
state  jurisdiction  there  which  we  claim  for  this 
state  over  property  within  Its  territory,  an- 
other ownership  Is  stated  and  a  new  issue  Intro- 
duced. But  to  that  property  the  defendant  be- 
low has  no  title;  his  title  being  in  the  shares 
he  holds,  and  not  In  the  property  of  the  cor- 
poration. No  execution  against  him  would  sell 
a  spark  of  a  right  to  it,  nor  would  his  heirs 
at  law  succeed  to  any  etttate  In  It.  Unques- 
tionably it  may  be  taxed  as  the  property  of  the 
corporation  in  New  Jersey;  but  the  ownership 
there  Is  that  of  the  corporation,  the  legal  en- 
tity, and  not  of  the  natural  persons  who  own 
the  shares  of  stock. 

But  It  Is  said  in  tbls  state  that  the  principle 
dednclble  from  Com.  v.  Fall  Brook  Coal  Co.  156 
Pa.  493,  26  Atl.  1071,  being  that  shares  of 
stock  In  a  domestic  corporation  which  has  been 
taxed  upon  Its  capital  stock  are  not  to  be  taxed 
to  the  stockholder  because  that  would  be  double 
taxation,  applies  equally  to  shares  in  a  foreign 
corporation  held  by  a  domestic  corporation.  In 
the  case  in  which  this  opinion  was  expressed. 
however,  there  was  no  proof  made  that  the 
foreign  corporation  paid  for  the  year  In  ques- 
tion any  tax  upon  its  capital  stock,  and  the 
court  refused  to  assume  that  it  had ;  so  the  re- 
marks upon  this  point  are  not  authoritative. 
Com.  V.  Provident  Life  &  T.  Co.  9  Pa.  DIst.  R. 
479. 

The  Virginia  statute  (Acts  1897-98,  p.  386, 
chap.  342,  $  8.  D  2),  providing  how  personal 
property  shall  be  listed  for  taxation, 
namely,  that  the  list  shall  Include  rail- 
road, canal,  county,  city,  town,  and  in- 
dividual bonds,  and  those  of  other  states, 
all  certificates  of  corporate  stock,  and  all 
demands  and  claims  however  evidenced, 
due  or  not  due  and  owing  the  taxpayer  from 
both  resident  and  nonresident  debtors,  secured 
and  unsecured,  less  debts  neither  contingent  nor 
incurred  for  nontaxable  securities,  and  except- 
ing bonds,  demands,  or  claims  constituting  a 
part  of  the  capital  of  a  business  done  out  of 
the  stite,  or  of  any  capital  used  by  any  mer- 
chant or  manufacturer,  renders  taxable  shares 
of  capital  stock  belonging  to  Virginians, 
whether  In  foreign  corporations  or  domestic 
msnuracturing  and  merchandising  ones.  Such 
shares  constitute  neither  a  part  of  the  capital 
of  a  business  done  out  of  the  state,  nor  of  the 
capital  used  by  a  merchant  or  manufacturer 
within  It,  in  the  meaning  of  the  statute.  Allen 
v.  Com.  98  Va.  80,  34  S.  E.  981. 

In  Ohio  resident  owners  of  stocks  in  foreign 
corporations  are  taxable  at.  their  homes  on 
their  shares.  And  this  is  so.  when  the  whole 
capital  stock  of  the  foreign  corporation  is  rep- 
resented by  tangible  property,  real  and  per- 
sonal, taxed  In  the  state  of  Its  domlcil.  Worth- 
ington  V.  Sebastian,  25  Ohio  St.  1 ;  Bradley  v. 
Baader,  86  Ohio  St.  28,  38  Am.  Rep.  547. 
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The  Ohio  act  of  April   5,   1850,   S  3    (Swan 
&  C.   1438),   providing  that   no   person  should 
,be  required    to  include  in  his  statement,  as  a 
part  of  the  personal  property,  moneys,  credits. 
Investments  in  bonds,   stocks,  joint-stock  com- 
panies, or  otherwise,  which  he  was  required  to 
list  for  taxation,  any  share  or  i^ortion  of  the 
capital  or  property  of  any  company  or  corpora- 
tion which  was  required  to  list  and  return  its 
capita]  or  property  for  taxation  in  that  state, 
did  not  apply  to  the  shares  of  a  foreign  corpora- 
I  tion,  nor  to  those  of  a   consolidated  domestic 
I  and  foreign   railroad,   although   the  capital  of 
•  the  one  was  taxed  in  its  home  state  and  a  sub- 
'  stantlal  part  of  its  property  was  taxed  In  Ohio, 
and   the  other   paid   taxes   upon   the   due  pro- 
,  portion   of   its   property   that   was   within   the 
'  state.     Western    Ins.    Co.     v.    Ratterman,    46 
I  Ohio  St.  153,  2  L.  R.  A.  156,  19  N.  E.  560. 
I      But  if  a  foreign  corporation  has  all  Its  prop- 
1  erty,  and  is  taxed  thereon  in  Ohio,  then  Its  Ohio 
{  stockholders  are  not  assessable  on  their  shares. 
Cuyahoga  County  v.  Brush,  18  Ohio  C.  C.  884  ; 
i  Hubbard  v.  Brush,  61  Ohio  St.  252,  55  N.  E. 
I  829. 

I      That  statute  only  relieves  residents  of  Ohio 
'  from  taxation  on  their  stock  holdings  in  cor- 
!  poratlons,   whether  domestic  or  foreign,   when 
the  corporate  property  is  taxed  in  Ohio  in  the 
name  of  the  corporation.     Lander  v,  Burke,  65 
I  Ohio  St.  532,  03  N.  E.  69. 
I      In     that     case,     Davis,     J.,     dissented.     His 
'  ground  was  that,  It  having  been  held  in  Oliio 
!  that,  for  the  purposes  of  taxation,  capital  stock 
I  represented   whatever  it  was  invested   in,  and 
!  rice  versa,  and  the  legislature  In  providing  for 
j  returns  by  corporations  for    taxation,    having 
'  made  no  distinction  between  domestic  and  for- 
'  clgn  ones,  nor  any  such  distinction  in  the  ex- 
I  emptlng    clause,    that    it    was  Intended    that 
I  double  taxation  should  be  avoided,  and  there- 
.  fore  not  to  Impose  taxes  upon  resident  stock- 
'  holders  in  corporations,  either  domestic  or  for- 
'  eign,    when    such    corporations    were    taxed    In 
I  their  own  names  either  in  or  out  of  the  state. 
'  lie  insisted  that  any  other  ruling  was  Judicial 
I  legislation,  and   that  the  construction  adopted 
\  by  the  majority  read  Into  the  statute  the  word 
j  "domestic"   befoix;   ••company,"   and   the  words 
I  **ln   this  state"   after  "taxed." 
I      An  Indiana  stockholder  in  a  foreign  corpora- 
tion,  whether   its  capital   stock  is  tangible  or 
intangible,  and  whether  It  pays  taxes  thereon 
or  not   In   its  home  state,   is  taxable    on    his 
shares  as  a  part  of  his  personal  property  in  the 
city  where  he  lives.     Seward  v.  Rising  Sun,  79 
Ind.  351. 

The  statutes  of  Illinois  empower  the  state 
board  of  equalization  to  assess  for  taxation  the 
capital  stock  of  domestic  corporations,  and 
shares  of  stock  in  such  corporations  are  not 
assessable.  But  resident  stockholders  of  for- 
eign corporations  are  subject  to  taxation  upon 
the  value  of  their  holdings.  Porter  v.  Rock- 
ford,  R.  I.  &  St.  L.  R.  Co.  76  111.  561. 

It  does  not  relieve  the  resident  of  Illinois 
from  taxation  upon  the  shares  of  capital  stock 
In  a  foreign  corporation  t>eIonglng  to  him  that 
all  the  capital  stock  of  such  corporation  Is  in- 
vested in  property  located  and  taxed  in  its 
home  state.  Greenleaf  v.  Morgan  County  Bd. 
of  Review,  184  III.  226.  56  N.  E.  295. 

A  resident  of  Michigan  Is  taxable  in  the 
place  where  he  resides,  on  the  stock  owned  by 
him  in  a  foreign  corporation  that  has  no  prop- 
erty that  can  be  lawfully  taxed  in  that  state. 
Graham  v.  St.  Joseph  Twp.  67  Mich.  652,  85 
N.  W.  808;  Bacon  v.  State  Tax  Comrs.  126 
Mich.  22,  85  N.  W.  307. 

The  Michigan  statute  (Pub.  Acts  1893,  No. 
206)  providing  f§  8,  subd.  7)  for  the  taxation 
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of  Bhsres  of  stock  of  domestic  corporations,  ex- 
cept where  the  property  thereof  is  exempt  or  is 
taxed  to  them,  or  where  their  personal  prop- 
erty is  taxed;  and  (subd.  9)  for  the  taxation 
of  all  shares  in  foreign  corporations,  except 
national  banks,  owned  by  citizens  of  the  state, 
— does  not  warrant  the  taxation  of  resident 
stockholders  in  a  foreign  corporation  upon  the 
shares  they  hold  therein,  when  all  the  property 
and  assets  of  such  foreign  corporation  are 
within  and  taxed  by  the  state.  The  policy  of 
Michigan,  as  evMenced  by  its  prior  tax  acts, 
was  always  to  refrain  from  taxing  shares  so 
circumstanced,  and  to  construe  this  latest  stat- 
ute otherwise  would  render  it  unconstitutional 
a»  impofiing  double  taxation  contrary  to  the 
uniformity  and  equality  clause.  The  excep- 
tion in  subdivision  7  applies  to  foreign  as  well 
as  to  domestic  corporations.  Stroh  v.  Detroit 
(Mich.)  9  Det.  L.  N.  228,  90  N.  W.  1029. 

"While  we  were  obliged  to  hold,"  says  Hook- 
er, Ch.  JL,  in  the  case  Just  cited,  "in  Bacon  v. 
State  Tax  Comrs.  126  Mich.  22,  85  N.  W.  307, 
chat  the  law  might  tax  citizens  whose  property 
was  invested  in  corporations  in  other  states, 
the  corporate  property  not  being  in  Michigan, 
we  were  careful  not  to  recognize  the  practice 
as  either  Just  or  politic." 

In  California  shares  of  stock  in  foreign  cor- 
poratlons*  owned  by  residents,  and  the  certifi- 
catesof.  which  are  physically  within  the  state, 
are  dearly  taxable  therein.  Re  Fair,  128  Cal. 
607,  61  Pac.  184 ;  Mackay  v.  San  Francisco,  113 
Cal.  392,  45  Pac.  696.  128  Cal.  678,  61  Pac.  382. 

And  shares  of  stock  in  foreign  corporations, 
the  certificates  for  which  are  actually  in  an- 
other state,  pledged  as  collateral  security  for 
loans-  made  a  deceased  Califomian  In  his  life- 
time, and  which  never  came  into  the  possession 
uf  hls-.personal  representative,  are  nevertheless 
taxable  to  the  executrix  as  part  of  the  estate. 
Stanford  v.  San  Francisco  City  &  County,  131 
Oal.  34;  63  Pac.  145v 

A  like  rule  obtains  in  Alabama.  State  v. 
Kidd,.  125  Ala.  413,  28  So.  480. 

b.  Ifonresidents. 

V.  In  domestic  companies. 

The  practice  of  taxing  shares  of  capital 
stock  owned  by  nonresidents  in  domestic  cor- 
Piorations  is  more  common  than  at  first  thought 
one-  would  expect.  Its  apologists  seek  to  Jus- 
tify it  by  arguing  that,  as  the  state  has  a  right 
to  fix  the  situs,  for  taxation,  of  personal  prop- 
erty- wherever  it  chooses,  it  may  with  propriety 
fix  th^  situs  of  capital  stock  at  the  home  office 
of  the  company.  In  the  case  of  national  banks 
whose  shares  are  allowed  to  be  taxed  only  In 
tbe  states  where  such  banks  are  located,  the 
tpplicatlon  of  this  theory  works  no  injustice 
to  the  taxpayer.  But  this  can  be  aflirmed  in 
no  other  case.  If  there  is  any  principle  re- 
specting tbe  taxation  of  capital  stock  that  can 
be  said  to  be  settled  beyond  all  controversy  in 
the  United  States,  it  is  that  the  capital  stock 
ef  a  corporation,  and  the  shares  of  capital  stock 
•f  its  stockliolders,  ai'e  distinct,  separate  sub- 
jects of  taxation.  It  is  not  duplicate  taxation 
to  tax  both :  an  exemption  of  the  one  does  not 
relieve  the  other  of  any  burden.  And  while 
the  rule  that  personal  property  is  attached  to 
the  domicll  of  its  owner  is  one  of  convenience 
only,  it  is,  in  matters  of  taxation,  sedulously 
observed  In  most  of  the  states,  and  on  account 
of  It  resident  owners  of  foreign  stocks  are  gen- 
erally subjected  to  home  taxation  upon  their 
holdings.  When  at  the  same  time  the  foreign 
state  taxes  the  same  shares  at  the  principal  of- 
fice of  the  company,  there  Is  a  manifest 
injustice  done  the  shareholder.  One  or  the 
58  L.  R.  A. 


other  of  these  taxing  powers  must  be  witlionc 
Jurisdiction  of  the  subject  of  the  tax, — ^it  can- 
not be  under  the  dominion  of  both  at  the  same 
time. 

The  Massachusetts  statute  of  1863  (chap. 
236),  to  levy  a  tax  on  the  stock  of  corporations 
held  by  persons  whose  residence  was  out  of  the 
commonwealth,  and  which  provided  (|  1)  that 
every  domestic  dividend-paying  corporation 
should  reserve  tvom  each  and  every  dividend 
one  fifteenth  part  of  that  portion  due  and  pay- 
able to  its  nonresident  stockholders,  and 
should  pay  the  same  as  a  tax  or  excise  on  such 
estate  or  commodity  to  the  state  treasurer 
within  ten  days,  was  declared  to  be  l)eyond  the 
legislative  power.  But  the  court  rested  Its  con- 
clusion upon  the  grounds  that  if  the  impost  laid 
by  the  statute  was  to  be  regarded  as  a  tax  it 
was  void  because  not  proportional,  as  required 
by  the  state  constitution,  and  if  it  was  regarded 
as  an  excise  or  duty  upon  a  commodity,  besides 
not  being  equal  upon  the  class  upon  which  It 
operated,  and  therefore  invalid,  it  was,  as  well, 
being  laid  upon  citizens  of  other  states,  and 
not  upon  residents  of  Massachusetts,  in  conflict 
with  the  provisions  of  the  Federal  Constitution 
securing  to  the  citizenp  of  each  state  all  the 
privileges  and  immunities  of  citizens  In  the 
several  states.  The  abstract  question  of  the 
right  and  power  of  Massachusetts  to  tax  citi- 
zens of  other  states  upon  their  holdings  In 
Massachusetts  corporations,  and  the  Jurisdic- 
tion of  the  state  over  such  shares,  was  not 
presented  or  passed  upon.  Oliver  v.  Washing- 
ton Mills,  11  Allen,  268. 

In  Pennsylvania,  however,  under  the  tax  leg- 
islation of  that  state,  it  was  decided  that  shares 
of  ^tock  in  a  domestic  corporation  belonging  to 
a  foreign  corporation  doing  business  in  Penn- 
sylvania were  no  part  of  the  capital  employed 
In  that  state  by  the  latter,  and  were  not  taxable 
there  because  the  situs  thereof  was  at  the  home 
office  of  their  corporate  owner  in  the  foreign 
state.     Com.  v.  Standard  Oil  Co.  101  Pa.  119. 

Paxson,  J.,  writing  for  the  court  in  that  case. 
puts  it  thus :  That  the  capital  stock  of  a  cor- 
poration is  a  different  thing  from  shares  of 
stock  appears  from  Lycoming  County  v.  Gam- 
ble, 47  Pa.  106.  The  capital  stock  represents 
the  property  and  assets  of  the  company,  which 
may  consist  In  whole  or  In  part  of  real  estate. 
The  certificates  or  shares  of  stock  are  the  evi- 
dence of  an  interest  which  the  holder  has  In 
the  property  of  the  corporation,  and  it  Is  well 
settled  that  this  interest  is  personal  property. 
It  follows,  necessarily,  that  shares  of  stock  in 
n  Pennsylvania  corporation,  held  by  a  corpora- 
tion or  Individual  domiciled  in  another  state, 
cannot  be  taxed  here.  One  sufficient  reason  Is 
tbat  there  Is  nothing  here  to  tax.  The  capital 
stock — that  is  the  property  and  assets — are 
here,  and  are  taxed.  But  the  shares  or  certifi- 
cates of  stock  are  not  here. 

In  New  Jersey,  exc^pt  in  tbe  case  of  share- 
holders in  national  banks,  stockholders  not  resi- 
dents of  the  state  are  not  taxable.  State,  Fish, 
Prosecutor,  v.  Branin,  23  N.  J.  L.  484,  per 
Potts,  J.,  606;  State,  Potter.  Prosecutor,  v. 
Ross,  23  N.  J.  L.  517;  State,  Mechanics  Bank, 
Prosecutor,  v.  Thomas,  26  N.  J.  L.  ISl ;  Cross- 
ley  V.  East  Orange  Twp.  62  N.  J.  L.  583,  41  Atl. 
712. 

The  validity  of  a  tax  Imposed  by  virtue  of 
a  Connecticut  statute  (Pub.  Acts  1897,  chap. 
153,  I  2,  amending  {  3916  of  Gen.  SUt.  Rev. 
1888)  enacting  that  the  cashier  or  sec- 
retary of  each  corporation  whose  stock 
was  liable  to  taxatiq^i,  and  not  otherwise 
taxed  by  the  provisions  of  the  same 
title,  should  on  a  ftated  date  annually 
or  within  ten  days  afterwards,  deliver  to  the 
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comptroller  a  sworn  list  of  all  its  stockholders 
residing  without  the  state  on  the  desigrnated 
day,  and  the  number  and  market  value  of  the 
shares  of  stock  therein  belonging  to  each,  and 
should,  on  or  before  the  twentieth  day  there- 
after, pay  to  the  state  1%  per  cent  of  such 
▼alue, — ^was  unsuccessfully  contested  by  the 
TraYelers'   Insurance  Company  of  that  state. 

In  the  Urst  case  in  which  the  validity  of  the 
tax  was  denied,  the  record  contained  only  a  list 
of  stockholders  said  to  reside  out  of  the  state 
of  Connecticut,  but  did  not  show  the  place  of 
residence  of  any  of  them,  nor  that  such  stock- 
holders were  citizens  of  the  United  States.  And 
this  not  being  admitted  eliminated  any  question 
of  conflict  with  the  Federal  Constitution  under 
that  clau.se  thereof  respecting  the  privileges 
and  Immunities  of  citizens  in  the  several  states. 
And  the  court,  regarding  the  nonresident  share- 
holders merely  as  persons  absent  permanently 
from  Connecticut,  considered  the  provisions  of 
ihe  14th  Amendment  to  the  United  States  Con- 
8tltuticn  respecting  a  denial  of  the  equal  pro- 
tection of  the  laws  as  having  application  only 
to  such  per»ms  as  were  physically  within  the 
limits  of  the  state  whose  inimical  legislation 
was  Impeached. 

It  was  declaimed  that  the  legislation  for  three 
decades  previously  (vide  Pub.  Acts  1866,  p.  19, 
chap.  29)  having  taxed  all  stock  in  domestic 
insurance  companies  belonging  to  nonresidents 
at  a  lower  rate,  and  taxed  resident  shareholders 
in  a  different  way,  the  enactment  of  the  latest 
statute  advancing  the  rate,  but  giving  an  op- 
portunity, by  postponing  the  time  of  its  taking 
effect,  for  nonresidents  to  sell  out  their  hold- 
ings, those  who  did  not  do  so  In  effect  must  be 
deemed  to  have  willingly  submitted  to  the  ad- 
ditional burden. 

The  question  here  discussed  was  rather  curt- 
ly disposed  of  by  saying  there  was  nothing  In 
the  objection  that  the  law  attempted  to  Impose 
a  tax  upon  personal  property  outside  the  ju- 
risdiction and  beyond  the  territory  of  the  state. 
Each  nonresident  shareholder,  it  was  said,  par- 
ticipates In  the  enjoyment  of  a  franchise 
granted  by  Connecticut,  and  has  an  equitable 
interest  in  property  protected  by  that  state 
whose  legal  owner  is  a  citizen  thereof.  The 
mverelgn  power  which  gave  his  shares  a  being 
could  also  give  them  a  situs  within  its  territory 
for  purposes  of  taxation,  and  to  do  this  it  is 
rot  n^'ccssary  to  declare  in  terms  that  they 
shall  be  deemed  to  be  situated  where  the  cor- 
poration belongs,  but  It  is  enough  to  lay  a  tax 
upon,  them  there  and  impose  a  lien  upon  them 
there.  State  v.  Travelers'  Ins.  Co.  70  Conn. 
.190.  40  Atl.  465. 

The  other  cases  between  the  same  parties  in- 
volved mainly  a  discussion  of  the  validity  of 
rhe  tax  act  as  affected  by  discriminations  be- 
tween the  resident  and  nonresident  sharehold- 
ers. The  decision,  so  far  as  It  affects  the  pres- 
ent point,  was  that  a  citizen  of  another  state, 
participating  as  a  shareholder  In  a  Connecticut 
'■orporatlon  in  the  enjoyment  of  a  Connecticut 
franchise  granted  with  a  reservation  of  the 
right  to  amend  or  repeal  at  discretion,  was  not 
deprived  by  the  tax  law  sub  judice  of  any  priv- 
ilege or  Immunity  belonging  to  a  citizen  of  the 
United  States.  State  v.  Travelers'  Ins.  Co.  73 
Conn.  25r>,  57  L.  R.  A.  481,  47  Atl.  299. 

The  right  and  power  of  the  state  of  New 
York  to  tax  foreign  stockholders  upon  the 
shares  they  own  In  domestic  corporations  are  as- 
Herted  by  virtue  of  a  statute  of  that  state 
(Laws  1S82,  chap.  409,  §  312)  framed  pri- 
marily to  reach  national  bank  stockholders,  and 
enacting  that  stockholders  In  every  bank,  state 
or  national,  shall  be  assessed  and  taxed  on 
the  value  o(  their  shares  pf  stock  at  the  place 
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where  the  bank  is  located,  ajid  that  such  shares 
shall  ))e  assessed  like  other  taxable  personal 
property  owned  by  individuals  and  with  like 
deductions.  People  ew  rel.  Savings  Bank  v. 
Coleman,  135  N.  Y.  231,  31  N.  E.  1022. 

A  later  statute  of  such  state  (Laws  1886, 
chap.  679,  |  4),  exempting  from  taxation  the 
personal  property  of  foreign  fire  and  marine 
Insurance  companies  doing  business  In  New 
York,  was  held  to  apply  to  shares  of  bank 
stock  made  taxable  by  the  act  Just  cited.  ^Rtna 
Ins.  Co.  v.  New  York,  153  N.  Y.  331.  47  N.  E. 
593,  Affirming  7  App.  DIv.  145,  40  N.  Y.  Supp, 
120. 

And  the  deductions  allowed  for  debts  and  in- 
vestments in  nontaxable  securities  may  have 
the  effect  of  relieving  such  a  foreign  sharehold- 
er from  the  tax  altogether.  People  ew  rel, 
Bridgeport  Sav.  Bank  v.  Barker,  154  N.  Y.  128, 
47  N.  E.  973,  Affirming  19  App.  DIv.  628,  45 
N.  Y.  Supp.  1145. 

The  slate  of  Virginia  levies,  for  state  pur- 
poses, a  tax  on  the  assessed  market  value  of 
shares  of  capital  stock  in  banks,  in  the  dis- 
tricts where  they  are  located,  without  regard 
to  the  residence  of  the  stockholders,  whether 
within  or  without  the  state  (Acts  1883-84,  i 
17,  p.  56S).  Abingdon  Bank  v.  Washington 
County,  88  Va.  203,  13  S.  B.  407. 

The  situs  of  bank  stock  for  the  purpose  of 
taxation  under  this  act  Is  where  the  bank  is 
located,  and  it  is  Immaterial  where  the  stock- 
holder resides.  Union  Bank  v.  Richmond,  94 
Va.  316,  26  S.  E.  821. 

In  the  first  of  these  cases,  Fauntleroy,  J., 
writing  for  the  majority  (there  were  two  dis- 
sents), after  quoting  Chief  Justice  Walte  In 
Tappan  v.  Merchants'  Nat.  Bank,  19  Wall.  490, 
22  L.  ed.  189,  as  saying  that  the  state  in  which 
a  national  bank  Is  situated  has  Jurisdiction  to 
tax  all  the  shareholders,  both  resident  and  non- 
resident, and  all  the  shares,  and  may  legislate 
accordingly,  adds :  "If  a  state  may  do  this 
as  to  stock  and  stockholders  created  by  the 
Congress  of  the  United  States,  a  fortiori  it  may 
legislate  (as  it  has  done)  to  authorize  a  county 
to  levy  a  tax  for  county  purposes  upon  the 
Bbares  of  stock  of  a  bank  located  within  the 
county,  where  the  property  is  protected  by  the 
county."  The  learned  Judge  ignored  the  con- 
sideration that  the  state  can  tax  national  bank 
stock  In  any  form  only  by  express  permission 
of  Congress,  and  only  In  the  way  Congress  has 
allowed.  It  taxes  nonresident  shareholders 
simply  because  Congress  has  said  that  it  may 
do  so,  and  that  the  states  wherein  they  reside 
may  not  do  so. 

In  Tennessee  shares  of  capital  stock,  be- 
longing to  nonresidents,  arc  taxable. 

In  a  leading  case  In  that  state  their  taxabil- 
ity Is  asserted  and  Justified  in  this  wise :  The 
next  question  to  be  considered  Is  as  to  the  tax- 
ability In  this  state  of  shares  of  nonresidents, 
It  appearing  that  certain  of  the  stockholders 
of  this  company  reside  in  other  states.  Since 
the  act  of  1869  the  situs  of  stocks  In  domestic 
corporations  has,  for  the  purpose  of  taxation, 
been  fixed  at  the  place  where  the  corporation 
was  located.-  Shares  of  stock  are  an  anomalous 
kind  of  personal  property.  The  corporation  it- 
self, being  an  artificial  creation  of  the  law. 
dwells  only  in  the  state  of  its  creation.  Its 
shares  are  only  transferable  on  the  books  of 
the  corporation.  They  only  represent  the  in- 
terest the  owner  has  in  the  dividends  of  a  busi- 
ness carried  on  by  the  officers  of  the  company 
as  the  agents  of  the  corporation,  and  protected 
by  the  laws  of  the  state.  In  the  event  of  the 
corporation  winding  up,  the  shares  represent 
the  Interest  the  stockholders  may  take  In  the 
assets     remaining     after    payment    of     debts. 
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While  the  coinpauy  is  a  going  concern,  Its  af- 
fairs ai'e  controlled  and  Its  management  di- 
rected by  vote  of  the  shareholders.  Shares  are 
not  debts  of  the  corporation,  as  are  Its  bonds 
or  other  obligations.  The  fiction  that  personal 
property  has  no  situs  but  that  of  the  owner 
will  always  yield  whenever  the  actual  fact  is 
opposed  to  the  fiction,  and  when  the  purposes  of 
justice  likewise  demand  that  the  actual  situs 
be  examined.  Shares  are  a  species  of  intangi- 
ble personal  property.  They  have  no  actual 
situs  such  as  tangible  personals  may  have.  The 
situs  of  such  an  anomalous  kind  of  intangible 
property  may  very  well  be  fixed,  for  purposes 
of  taxation,  at  the  place  where  the  corporation 
has  its  situs.  Such  a  situs  is  more  nearly  in 
accord  with  the  fact  than  any  other,  and  the 
location  is  In  accord  with  reason  and  the  de- 
mands of  Justice.  South  Nashville  Street  K. 
Co.  v.  Morrow,  87  Tenn.  406,  2  L.  R.  A.  853,  11 
S.  W.  348. 

(Pains  have  been  taken  to  give  the  reasoning 
in  full,  because  it  Is  about  all  that  can  be  said 
for  such  taxation.) 

The  court  in  this  case  declares  that  the  va- 
lidity of  legislation  thus  fixing  the  place  of  tax- 
ation has  more  than  once  been  vindicated  by 
its  former  decisions,  and  cites,  McLaughlin  v. 
Chndwell,  7  Heisk.  389,  a  case  involving  the 
taxation  of  national  bank  stock ;  Bedford  v. 
Nashville,  7  Heisk.  409,  a  case  where  a  city 
bank  stockholder,  who  did  not  live  In  Nash- 
ville, was  assessed  a  city  tax,  but  where  It  did 
not  appear  that  she  did  not  reside  elsewhere  in 
Tennessee,  and  the  right  of  a  state  to  fix  the 
place  of  taxation  of  its  own  citizens  cannot  be 
denied ;  and  Nashville  v.  Thomas,  5  Coldw.  600, 
a  case  where  national  bank  stock  was  Involved, 
and  both  complaining  stockholders  were  resi- 
dents of  Tennessee,  although  one  of  them  lived 
without  the  city,  and  where  the  tax  was  held 
Invalid  because  the  municipality  had  not  been 
authorized  to  impose  it. 

The  court  further  avers  that  precisely  similar 
legislation  has  been  sustained  by  the  United 
States  Supreme  Court  and  by  the  supreme 
courts  of  nearly  every  state  In  the  Union,  and 
that  the  constitutionality  of  such  statutes 
Is  no  longer  open  to  controversy.  Five  cases 
are  cited  to  sustain  this  statement,  and  of  these 
three  Involved  the  taxation  of  shares  of  stock 
In  national  banks.  The  others  were  decisions 
In  Vermont  and  Maryland,  hereafter  cited. 

Yet,  many  years  before  the  court  had  laid 
down  the  contrary  doctrine.  "The  power," 
it  said,  "to  tax  nonresident  stockholders  is  de- 
nied, and,  we  think,  correctly.  From  Its  very 
nature  it  must  be  a  tax  in  personam,  and  not 
in  rem.  Stock  Is  In  the  nature  of  a  chose  In 
action,  and  cnn  have  no  locality ;  it  must,  there- 
fore, of  necessity  follow  the  person  of  the  own- 
er. It  does  not  partake  so  much  of  the  char- 
acter of  personal  property  as  even  a  debt  due, 
for  there  is  a  specific  sum  of  money  in  the 
hands  of  one  r^-rson  which,  by  contract,  has 
to  be  paid  to  another,  and  In  some  sense  it  may 
be  said,  therefore,  to  have  locality.  But  this 
court  at  the  present  term  I  Nashville,  Dec. 
18361  in  the  case  of  Brightwell  v.  Mai  lory,  and 
others,  has  said,  'that  it  Is  a  mistake  to  sup- 
pose that  the  stock  of  an  individual  consists 
of  so  much  money  owned  by  him  in  the  bank ; 
the  money  In  the  bank  Is  the  property  of  the 
Institution,  and  to  the  ownership  of  which  the  ' 
stockholder  has  no  more  claim  than  a  per-  ■ 
son  has  who  is  not  at  all  connected  with  the  ; 
bank.  The  stockholder  haji  an  entire  and  per- 
fect ownership  over  his  own  stock,  and  may  sell  j 
and  transfer  it  to  whomever  he  pleases,  and 
from  doing  which,  the  bank  has  no  power  to  | 
restrain  him.'  It  necessarily  follows  that  the 
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capital  stock  of  the  bank  cannot  be  taxed  as  tbe 
property  of  the  stockholder,  as  he  has  no  legal 
title  to  any  portion  of  it,  but  only  the  immedi- 
ate right  to  receive  his  share  of  the  diridends 
as  they  are  declared,  and  the  remote  right  to 
his  share  of  the  effects  on  hand  at  the  disaolu- 
rion  of  the  Institution.  Then,  bank  stock  is 
not  a  thing  in  itself  capable  of  being  taxed  on 
account  of  its  locality,  and  any  tax  imposed 
upon  it  must  be  in  the  nature  of  a  tax  upon  in- 
come, and  of  necessity  confined  to  the  person 
of  the  owner :  and  if  he  be  a  nonresident  he  is 
l>eyond  the  Jurisdiction  of  the  state,  and  not 
subject  to  her  laws."  Union  Bank  v.  State,  9 
Yerg.  490. 

And  as  late  as  1873  the  court  reviewed  at 
length,  and  reaffirmed,  the  doctrines  of  ttiis 
case.  Memphis  v.  Enslcy,  6  Baxt.  553,  32  Am. 
Rep.  532. 

A  Vermont  statute  (Uev.  Laws,  If  283.  284  > 
enacted  that  the  shares  of  stock  in  certain  cor- 
porations should  be  listed,  like  other  personal 
estate,  to  the  owner  thereof  in  the  town  where 
he  resided,  if  he  was  a  resident  of  the  state, 
otherwise,  in  the  town  where  the  corporation 
or  company  Issuing  the  stock  had  Its  principal 
place  of  business.  And  that  taxes  assessed  on 
such  stock  of  nonresidents  should  be  paid  b5' 
the  corporation  or  company,  which  should  hold 
the  stock  as  security  and  deduct  the  taxe^; 
from  the  dividends.  In  sustaining  a  tax  laid 
by  virtue  of  this  statute,  the  Vermont  supreme 
court  reasons,  substantially,  thus :  The  power 
of  taxation  by  a  state  extends  to  persons,  prop- 
erty, and  business  within  its  Jurisdiction.  Per- 
sonal property  follows  the  person  of  Its  owner. 
and  has  its  situs  at  his  domlcll ;  but  such  as  is 
visible,  movable,  tangible  may,  for  the  purposes 
of  taxation,  be  separated  from  him,  and  he  may 
t>e  taxed  on  Its  account  at  the  place  where  It 
is  actually  located.  Debts  can  be  taxed  only 
in  those  places  where  the  creditors  reside.  They 
have  no  situs,  but  follow  that  of  the  owner. 
These  are  familiar  adjudged  principles.  The 
shares  of  stock  upon  which  the  taxes  in  ques- 
tion were  assessed  were  personal  property.  Ad- 
mitting the  general  doctrine  that,  In  the  ab- 
sence of  all  provisions  to  the  contrary,  the 
stockholders  in  a  corporation  can  be  taxed  upon 
their  stock  at  the  place  where  they  reside,  it 
is  equally  true  that  the  nature  of  the  stoclc  is 
such  that  it  may  be  taxed  elsewhere.  If 
shares  of  stock  represented  nothing  bat  that 
which  is  intangible,  it  could  with  better  reason 
be  claimed  that  they  must  always  follow  the 
domicil  of  the  owner,  and  cannot  be  taxed  else- 
where ;  but  they  represent  the  property  of  the 
corporation  in  which  the  capital  stock  Is  in- 
vested. The  owner  of  stock  is  not  merely  the 
owner  of  a  right  to  dividends,  but  he  is  the 
owner  of  a  proportionate  share  of  the  property 
of  the  corporation.  For  this  reason  it  has 
been  held  that  the  law  which  creates  tbe  shares 
may  separate  them  from  the  person  of  their 
owner,  and  give  them  a  situs  of  their  own.  To 
sustain  this,  there  is  cited  a  national  bank 
case,  and  Judge  Cooley's  statement,  that  Indi- 
vidual corporators,  if  taxed  on  their  shares  of 
stock,  are  to  be  taxed  where  they  respectively 
reside,  though  they  may  be,  and  sometimes  ai«, 
laxed  at  the  place  where  the  corporate  business 
is  conducted.  But  the  court  adduces  what  it 
deems  a  stronger  reason  for  holding  the  tax 
under  consideration  a  valid  one.  The  corporate 
home  of  the  company  is  in  Vermont.  It  is 
expressly  subject  to  the  exclusive  legislative 
authority  of  that  state.  It  dwells  therein,  al- 
though ir  may  do  business  elsewhere.  And  its 
members,  when  they  enter  into  the  relation  of 
oockholdcrs.  do  so  subject  to  such  changes  in 
the  law   as   the  supreme  legislative  authority 
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•deems  it  proper  to  make.     St.  Albans  v.  Nat- 
ional car  Co.  57  Vt.  68. 

The  supreme  court  of  Maryland  has  had  oc- 
<a8lon  to  consider  the  yalldity  of  an  assess- 
ment upon  the  shares  of  stock  of  nonresident 
stockholders  in  domestic  corporations.  But  in 
sustaining  the  tax  at  first  it  made  no  attempt 
to  Justify  It.  It  must  be  admitted.  It  said 
simply,  that  the  provisions  of  the  act  of  1878 
(chap.  178)  are  not  as  plain  and  explicit  as 
might  be  expected  in  a  statute  prescribing  the 
manner  of  assessing  capital  stock  of  corpora- 
tions, but  when  they  are  construed  In  connec- 
tion with  the  act  of  1874  (chap.  483),  which 
They  amend,  there  is  not  much  difficulty  in  as- 
certaining what  the  legislature  meant.  By  % 
87  of  the  act  of  1874  it  was  the  duty  of  the 
company  to  make  out  and  deliver  to  the  ap- 
peal tax  court  an  account  of  the  number  of 
sthares  held  by  persons  nonresidents  of  the 
state,  and  pay  the  tax  assessed  on  such  stock, 
and  charge  the  same  to  the  account  of  the  non- 
resident stockholders  and  by  S  142  of  the  same 
net  express  provision  is  made  for  valuing  the 
stock  at  the  place  where  the  company  has  Its 
principal  office  for  the  transaction  of  business. 
It  then  added :  It  is  clear,  then,  that  the 
shares  of  stock  held  by  nonresidents  are  liable 
to  taxation,  and  for  that  purpose  are  situated 
In  Baltimore,  where  the  company  has  its  prin- 
cipal office.  In  other  words,  the  statute  so 
provides,  and  that's  all  there  is  to  it.  Balti- 
more V.  Baltimore  City  Pass.  R.  Co.  57  Md.  31. 

The  same  court  soon  afterward  followed  this 
decision,  but  then  undertook,  in  addition,  to 
support  Its  conclusion  by  reason.  It  did  this 
by  saying:  The  appellant  is  a  Maryland  cor- 
poration deriving  Its  existence  and  all  Its 
liowers  and  franchises  from  this  state.  And, 
such  being  the  case,  it  is  settled  that  the  sov- 
•ereign  power  of  taxation  extends  to  everything 
which  exists  by  the  authority  of  the  state,  or 
Is  introduced  by  its  permission,  except  where 
such  power  is  expressly  or  by  neces.sary  impll- 
ratlon  excluded.  The  separate  shares  of  the 
capital  stock  of  the  corporation  are  authorized 
to  be  issued  by  the  charter  derived  from  the 
«tate,  and  are  subject  to  its  control  in  respect 
of  the  right  of  taxation :  and  every  person  tak- 
ing such  shares,  whether  resident  or  nonresi- 
dent, must  take  them  subject  to  such  state 
power  and  Jurisdiction  over  them.  Hence,  the 
state  may  give  the  shares  of  stock  held  by  in- 
dividual stockholders  a  special  or  particular 
-situs  for  purposes  of  taxation,  and  may  provide 
special  modes  for  the  collection  of  the  tax 
leried  thereon.  American  Coal  Co.  v.  Alle- 
gany County,  5$)  Md.  186. 

The  state  of  Washington  has  a  statute  (Laws 
1893.  chap.  124,  p.  823,  §  21,  Incorporated  In 
the  revenue  law  of  1895),  providing  that  all 
-shares  of  stock  In  banks,  whether  of  issue  or 
not,  existing  by  authority  of  the  United  States 
■or  of  that  state,  and  located  within  that  state, 
Fhali  be  assessed  to  the  owners  thereof  In  the 
cities  or  towns  where  such  banks  are  located, 
and  not  elsewhere.  An  eflTort  to  restrain  the 
■enforcement  of  a  'tax  assessed  by  virtue  of  this 
act,  made  by  a  domestic  state  bank  over  eight 
tenths  of  whose  stockholders  were  nonresidents 
of  th«»  state,  brought  this  act  before  the  supreme 
court  of  Washington  for  construction  with  re- 
spect of  the  point  now  under  consideration.  The 
court  was  asked,  but  declined,  to  so  construe 
the  statute  that  it  did  not  authorize  a  tax  upon 
th^  Khnros  owned  V)y  nonre»id'»nts.  The  con- 
tention was  that  It  applied  only  to  such  shares 
as  had  an  actual  situs  within  the  state.  The 
'  <x)urt  Thought  otherwise  and  the  suggested  con- 
•fstmction  inadmissible.  But  it  did  not  advance 
any  reasons,  nor  cite  any  authorities,  to  sus- 
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tain  the  validity  of  taxes  upon  the  shares  of 
domestic  corporations  belonging  to  foreign  ab- 
sentees. Scandinavian- American  Bank  v.  Pierce 
County,  20  Wash.  155,  55  Pac.  40. 

It  is  peninent  to  quote,  t>efore  passing  from 
this  branch  of  the  subject,  the  language  of 
Blodgett,  J.,  of  the  district  court  of  the  United 
States  for  the  northern  district  of  Illinois,  in 
u  decision  respecting  the  state  taxation  of  na- 
tional bank  stock.  Whatever  may  be  thought 
of  his  conclusion  in  the  case  before  him, — and 
it  certainly  did  conflict  with  that  of  the  stare 
supreme  court  in  First  Nat.  Bank  v.  Smith,  65 
111.  44. — his  remarks  are  apt  and  forcible. 
"Shares  of  stock,"  he  says,  "are  Incorporeal  per- 
sonal property,  and  as  such  are  held  Incapable 
of  having  any  situs  save  at  the  domicil  of  the 
owner.  In  the  eye  of  the  law,  they  have  in 
themselves  no  locality.  They  accompany  the 
person  of  the  owner  where  he  goes,  and  he  may 
deal  with  them  and  dispose  of  them  according 
to  the  law  of  his  domlcll,  which,  If  he  die  in- 
testate, governs  their  disposal."  And  again: 
"The  shareholders  are  not  the  owners  of  the 
bonds,  investments,  surplus,  and  property  of 
the  b.'ink.  They  possess  only  the  intangible 
right  to  the  dividends,  if  any,  upon  their  shares, 
and  to  the  residuum  upon  the  winding  up  of 
the  corporation.  The  distinction  between  such 
a  right  and  personal  property  capable  of  an  ac- 
tual situs  is  obvious.**  Union  Nat.  Bank  v. 
Chicago,  3  Biss.  82,  Fed.  Cas.  No.  14,374. 

The  observation  of  Lord  Denman  in  Queen 
V.  Arnaud.  0  Q.  B.  80G,  is  also  pertinent.  It 
appears  to  me,  he  says,  that  the  British  corpo- 
ration is,  as  such,  the  sole  owner  of  the  ship. 
The  individual  members  of  the  corporation  are 
no  doubt  interested,  in  one  sense,  In  the  prop- 
erty of  the  corporation,  as  they  may  derive  in- 
dividual benellts  from  its  Increase,  or  loss  from 
its  decrease,  but  In  no  legal  sense  are  the  in- 
dividual members  the  owners. 

Howv^ver,  the  theory  that  taxes  upon  shares 
are  to  be  regarded  as  in  the  nature  of  royalties 
attached  to  the  grant  of  corporate  franchises, 
so  that  nonresident  Investors  take  them 
charged  ab  initio  with  such  burdens  as  the  state 
chooses  to  impose,  the  theory  that  their  situs 
may  bo  transferred  from  the  foreign  domlcII 
to  the  domestic  headquarters  of  the  corpora- 
tion Is  an  unstable  foundation  for  such  taxa- 
tion. 

2.  In  foreign  companies. 

Taxes  have  been  Imposed  by  states  upon 
foreign  corporations  according  to  the  whole 
number  and  value  of  the  shares  of  their  capi- 
tal stock.  The  cases  of  Atty.  Gen.  v.  Bay  State 
Mln.  Co.  99  Mass.  148.  96  Am.  Dec.  717,  and 
Horn  Silver  Mln.  Co.  v.  New  York,  148  U.  8. 
305,  36  L.  ed.  164.  4  Inters.  Com.  Rep.  57,  12 
Sup.  Ct.  Rep.  403,  Affirming  105  N.  Y.  76,  11 
N.  E.  15.T>,  are  typical.  But  states  have  not 
yet  undertaken  to  tax  foreigners  upon  shares 
they  hold  in  forelgrn  corporations,  even  where 
puch  corporations  carry  on  all  their  corporate 
oi)eratlons.  and  have  all  their  property,  within 
the  Jurisdiction,  and  only  a  paper  organization 
in  their  home  states. 

c.  Mi8cellaneoii8. 

There  are  numerous  cases  of  the  taxation  of 
Rhares  of  capital  stock  to  stockholders  not  as- 
Kl?nabie  to  any  of  the  foregoing  groups  because 
of  th<»Ir  ijonoral  rippllcatlon. 

In  Maine  It  has  been  decided  that  bank  stocks 
and  other  personal  property  not  exempt  from 
taxation,  in  which  the  funds  and  annual  earn- 
ings of  a  domestic  mutual  insurance  company 
have  been  Invested,  are  taxable  where  such  com- 
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pany  has  Its  principal  place  of  business.  The 
statute  by  virtue  of  which  such  tax  is  imposed 
having  application  to  persons  and  corporations 
alilce,  and  requiring  ail  personal  property,  with 
stated  exceptions,  to  be  assessed  to  the  owner 
in  the  town  he  inhabits,  and  the  only  pertinent 
exception  that  personal  property  placed  in  the 
hands  of  any  corporation  as  an  accumulating 
fund  for  the  future  benefit  of  heirs  or  other 
persons  shall  be  assessed  to  the  beneficiary,  if 
resident  In  the  state,  otherwise  to  the  depositor 
or  his  legal  representatives  until  a  trustee  Is 
appointed,  and  then  to  him.  The  reason  Is 
that  premiums  paid  for  Insurances  are  the  ab- 
solute property  of  the  insurer,  and  an  accumu- 
lating fund  not  in  any  sense  for  anybody's  fu- 
tm«  benefit.  Portland  v.  Union  Mut.  L.  Ins. 
Co.  70  Me.  231,  9  Atl.  613. 

In  Vermont  stockholders  are  not  assessable 
on  their  shares  when  the  value  thereof  is  not 
In  excess  of  the  value  of  the  property  they  rep- 
resent, and  on  which  the  corporation  Itself  Is 
assessed.  Wlllard  v.  Pike,  59  Vt  202,  9  Atl. 
907. 

In  New  York  while,  as  a  general  rule,  an  as- 
sessment of  personal  property  to  another  than 
tho  true  owner  would  be  void,  an  assessment 
of  shares  of  bank  stock  in  the  name  of  the 
former,  but  deceased,  owner  is  valid  because  of 
a  statute  (Laws  1882,  chap.  409,  SS  313,  814) 
specially  applicable,  providing  that  the  names 
of  bank  stockholders  which  appear  on  a  list 
that  the  banks  are  required  to  furnish  shall  be 
deemed  those  of  the  owners  for  the  purposes  of 
assessment  and  taxation.  People  ex  rel.  Schaef- 
fler  V.  Barker,  87  Hun,  194,  33  N.  Y.  Supp. 
1042. 

In  Pennsylvania  when  the  state  tax  has  been 
paid  by  a  corporation  on  its  capital  stock,  the 
shares  are  not  taxable  in  the  hands  of  the 
stockholders.  Com.  v.  Lehigh  Coal  &  Nav.  Co. 
162  Pa.  608,  29  Atl.  664. 

Under  the  Maryland  statute  for  the  assess- 
ment and  taxation  of  the  shares  of  capital 
stock  of  all  banks,  state  or  national,  banking 
associations  or  other  domestic  corporations, 
companies,  or  institutions  located  or  doing 
business  In  that  state,  and  liable,  under  the 
laws  thereof,  to  be  assessed  and  taxed  on  their 
shares.  It  Is  only  the  issued  shares,  not  those 
left  In  the  corporate  treasury,  that  can  be  In- 
cluded. Consumers*  Ice  Co.  v.  State,  82  Md. 
132,  33  Atl.  427. 

In  West  Virginia,  under  the  provisions  of  the 
Code  (chnp.  29,  {  64),  upon  the  application  of 
the  assessor  to  a  domestic  bank  in  his  county 
and  district  for  such  information  as  will  enable 
him  to  enter  in  his  personal-property  book  the 
value  of  the  capital  employed  or  invested  In 
the  business,  it  is  the  bounden  duty  of  the  bank 
to  furnish  the  required  facts;  and  hence,  the 
shareholders  are  not  obliged  to  list  their  in- 
dividual holdings.  The  object  and  Intent  of 
the  legislature  in  this  statute  was  that  bank 
stock  should  be  taxed,  but  not  that  the  same 
stock  should  be  taxed  twice  for  the  same  year, 
— that  is.  taxed  in  the  name  of  the  bank  and 
also  in  the  name  of  the  stockholder.  Bank  of 
Bramwell  v.  Mercer  County  Ct.  36  W.  Va.  341, 
15  S.  E.  78. 

By  chapter  54  of  the  Acts  of  1875  of  the 
same  state  shares  of  bank  stock  are  only  assess- 
able to  the  holder  in  the  district  where  he  re- 
sides, and  then  only  when  they  have  not  been 
Included  In  the  assessment  on  the  capital  of 
the  bank  at  the  place  where  it  Is  located.  If 
a  town  does  not  exercise  its  right  to  tax  the 
capital  stock  of  a  bank  situated  In  Its  Jurisdic- 
tion, it  cannot  assess  a  stockholder  of  it  who 
does  not  live  there.  Watson  v.  Fairmont,  38 
W.  Va.  183.  18  8.  B.  467. 
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Inasmuch  as  by  the  Ohio  act  of  May  11. 
1878  (75  Ohio  Laws,  436.  i  13,  Rev.  Stat.  { 
2746),  providing  that  personal  property  of 
every  description,  moneys,  and  credits.  Invest- 
ments In  bonds,  stocks,  Joint-stock  compani«s, 
or  otherwise,  shall  be  listed  in  the  name  of  the- 
person  who  was  the  owner  on  a  designated  day 
In  each  year,  but  no  person  shall  be  required  to- 
ll st  for  taxation  any  share  or  shares  of  the  cap- 
ital stock  of  any  company  the  capital  stodc 
of  which  is  taxed  In  the  name  of  sudk 
company,  coupled  with  a  further  provision 
(S  11)  that  certain  officers  of  every  Joint-stock 
company,  except  banking  or  6ther  corporations 
specially  taxed,  for  whatever  purpose  created 
and  whether  incorporated  or  not,  shall  list  for 
taxation  all  its  personal  property,  including  all 
its  real  estate  necessary  to  Its  daily  opera- 
tions, and  all  its  money  and  credits  within  the 
state  at  their  actual  value  in  money. — a  do- 
mestic elevator  company  is  taxable  on  ita  capi- 
tal stock:  the  stockholders  therein  are  not  re- 
quired to  list  their  shares.  Jones  v.  Davis,  3& 
Ohio  St.  474. 

And  a  holder  of  preferred  stock  issued  by  an 
Ohio  corporation  pursuant  to  the  act  of  April 
16,  1S70,  entitled.  An  Act  to  Enable  Railroad 
Companies  to  Redeem  Their  Bonded  Debts  (67 
Ohio  Laws,  89),  even  where  he  is  by  the  terms 
of  the  certificate  without  a  right  to  vote.  Is  a 
stockholder,  not  a  creditor,  and  so  not  required 
to  list  his  shares  for  taxation.  Miller  v.  Rat- 
terman,  47  Ohio  St.  141,  24  N.  E.  496. 

Shares  of  stock  hypothecated  for  a  loan,  with 
a  right  to  the  creditor  to  have  them  transferred 
to  himself  on  the  books  of  the  company,  and 
to  sell  them  outright  on  default  In  payment 
of  the  loan,  are,  until  transferred,  and  while 
still  unchanged  on  the  corporate  books,  taxable 
In  the  name  of  the  borrower.  Ratterman  v. 
Ingalls,  48  Ohio  St.  468,  28  N.  E.  168,  Affirming 
24  Ohio  L.  J.  433. 

Shares  of  stock  in  an  organization  Judicially 
adjudged  void  as  contrary  to  public  policy 
nre  Invalid  for  the  purpose  of  taxation.  Mc- 
Donald V.  Haggerty,  7  Ohio  C.  C.  508. 

Scrip  certificates  issued  by  an  Ohio  corpora- 
tion to  its  stockholders,  representing  accama- 
lated  earnings  invested  in  betterments,  en- 
titling the  recipients  to  shares  whenever  the 
capital  stock  shall  have  been  increased,  and 
to  pro  rata  dividends  with  the  stock,  are  not 
taxable  property  to  the  stockholders.  Adams 
V.  Shields,  17  Ohio  C.  C.  129. 

Power  delegated  to  a  municipality  to  tax  gen- 
erally real  and  personal  property  within  Its 
limits  Is  no  authority  for  it  to  tax  a  state  bank 
upon  its  capital  stock.  Its  power  is  limited  to 
taxing  the  individual  shareholders  upon  their 
shares  as  personal  property,  and  to  taxing  the 
bank  upon  Its  real  estate,  tangible  property,  and 
treasury  stock.  Bank  of  (Seorgia  v.  Savannah,. 
Dudley  (Ga.)  130. 

In  Kentucky,  prior  to  April  22,  1884,  when 
the  statute  was  changed,  certain  corpora tlona 
were  required  to  pay  taxes  upon  their  property 
(Gen.  Stat.  art.  12,  chap.  92),  and  the  govern- 
ing act  provided  (S  8)  that  Individual  stock- 
holders of  such  corporations  need  not  list  their* 
shares  therein  for  taxation.  This  law  did  not, 
however,  embrace  a  steamboat  company,  and 
the  stockholders  In  such  a  corporation  were  re- 
quired to  list  their  shares  for  taxation.  An  as- 
sessment, therefore,  on  the  property  off  such  a 
corporation  was  adjudged  void,  and  a  levy  to- 
enforce  it  was  perpetually  enjoined.  Louisville 
fc  E.  Mail  Co.  V.  Barbour,  88  Ky.  73,  9  8.  W. 
516. 

This  case  was  followed  and  approved  In 
Whitaker  v.  Brooks,  90  Ky.  68,  13  S.  W.  855, 
where  a  tobacco  warehouse  company  was  heldj 
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to  be  no  more  embraced  In  such  acts  than  was 
a  steamboat  company,  and  consequently  that  Its 
stockholders  were  assessable  upon  their  shares. 

Bat  prior  to  the  Kentucky  revenue  act  that 
took  effect  on  May  17,  1886,  there  was  no  stat- 
ute for  the  taxation  of  shares  of  stock  eo 
nomine  in  any  case,  as  against  the  stockholder 
in  a  corporation.  Where  liable  to  be  embraced 
in  his  list.  It  could  only  be  as  a  part  of  his  sur- 
plus wealth  left  after  giving  in  the  specific  list 
required  and  deducting  indebtedness  under  the 
so-called  equalization  law  (Gen.  Stat.  1873, 
chap.  02,  art.  1.  S  5).  Ihid, 

In  Illinois  it  is  held  no  objection  to  the  taxa- 
tion of  shares  of  bank  stock  that  they  are  there- 
unto subjected  in  the  district  or  township 
where  the  bank  is  located,  rather  than  the  sev- 
eral places  where  the  stockholders  respectively 
reside,  when  the  statute  fixes  the  situs  of  such 
shares  at  the  place  where  the  banking  house  is, 
and  in  the  absence  of  any  inhibitory  constitu- 
tional provision.  Danville  Bkg.  &  T.  Co.  v. 
I'arks,  88  111.  170. 

The  court  considered  the  case  of  First  Nat. 
Rank  v.  Smith,  65  111.  44,  a  controlling  author- 
ity upon  the  proposition. 

It  is  the  property  of  the  stockholder,  not 
that  of  the  bank,  that  is  assessed  by  virtue  of 
the  Illinois  revenue  act  (SS  35,  37,  39), — the 
shares  of  stock,  not  the  capital, — although  the 
assessment  Is  made  at  the  place  where  the  bank 
Is  located  without  regard  to  the  stockholders' 
residences,  and  though  the  bank  must  deduct 
the  tax  from  any  dividends  payable.  Farmers' 
&  M.  Bank  v.  Vandalla,  57  111.  App.  681. 

In  Iowa,  under  general  statutes  (Code,  S| 
801,  813)  providing  that  all  property,  both  real 
and  personal,  not  exempt  by  law.  Is  subject  to 
taxation,  and  that  the  stock  of  corporations 
and  companies  shall  be  assessed  at  their  cash 
value,  shares  of  stock  generally  are  assessable 
to  the  stockholders.  Re  Des  Moines  Water  Co. 
48  Iowa,  324;  Cook  v.  Burlington,  59  Iowa, 
251,  44  Am.  Rep.  679,  13  N.  W.  113. 

And  although  other  provisions  (Code,  §  812, 
as  amended,  and  S  821)  enact  that  all  taxable 
property  shall  be  taxed  each  year,  and  personal 
property  shall  be  listed  and  assessed  each  year 
in  the  name  of  the  owner,  except  moneys  and 
credits  of  associations  organized  under  the 
general  incorporation  laws  for  transacting  a 
banking  business;  that  in  every  such  instance 
the  average  value  of  the  money  and  credits 
which  have  been  In  the  possession  or  under  the 
control  of  the  person  making  the  list  shall  be 
listed  for  taxation ;  and  that  the  board  of  su- 
pervisors, in  classifying  property  and  equaliz- 
ing taxes,  shall  consider  the  amount  of  stock 
or  shares  in  any  corporation  or  company  not 
required  by  law  to  be  otherwise  listed  and 
taxed, — shares  of  stock  in  banks  were  not  taken 
out  of  the  operation  of  the  taxing  acts,  but  re- 
main subject  to  assessment  like  the  shares  in 
other  corporations.  Henkle  v.  Keota,  68  Iowa, 
334,  27  N.  W.  250. 

In  the  assessment  of  taxes  by  virtue  of  the 
Louisiana  statute  (act  85  of  1888),  enacting 
that  no  assessment  shall  hereafter  be  made  eo 
nomine  as  the  capital  stock  of  any  corporation, 
when  capital  stock  10  represented  by  shares, 
but  the  actual  shares  shall  be  assessed  to  the 
stockholders,  it  is  immaterial  that  the  capital 
stock  of  the  corporation  is  to  a  greater  or  less 
extent  invested  in  nontaxable  securities. 
Home  Ins.  Co.  v.  Board  of  Assessors,  42  La. 
Ann.  1131,  8  So.  481. 

By  the  Missouri  statute  (Rev.  Stat.  1879,  §S 
C692.  6693)  taxes  should  t>e  levied  and  assessed 
ngalnst  the  shares  of  stock  of  a  banking  cor- 
poration, and  not  against  the  property  which 
the  shares  represent.  The  shares  should  be  as- 
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sessed  at  their  actual  cash  value  whether  above 
or  below  par.  It  Is  otherwise  with  respect  of 
manufacturing  companies,  which  are  assessa- 
ble upon  the  property  they  own,  and  not  upon 
the  shares.  State  e(r  rel.  Gracy  v.  Catron,  118 
Mo.  280,  24  S.  W.  439. 

The  amendatory  act  of  April  1,  1891  (Bess. 
Acta  1891,  p.  195),  wrought  no  change  with 
Inspect  of  the  assessment  of  shares  in  incor- 
porated banks,  but  did  as  to  private  bankers. 
Stanberry  v.  Jordan,  145  Mo.  371,  46  S.  W. 
1093. 

The  Arizona  law  of  1897  (act  No.  51)  re- 
quires the  entry  and  taxation  of  shares  of  bank 
stock,  national  and  territorial  alike,  to  be  in 
the  name  of  the  stockholders.  As,  however,  it 
requires  the  bank  to  furnish  the  number  and 
amount  of  the  shares,  the  names  and  residences 
of  the  shareholders,  and  the  shares  owned  by 
each,  and  to  pay  the  taxes  thereon,  and  gives  a 
Hen  on  the  stock  therefor,  an  assessment  on  the 
shares  in  the  name  of  the  bank  is  a  mere  irreg- 
ularity. Western  Investment  Bkg.  Co.  v.  Mnr' 
ray  (Ariz.)  56  Pac.  728. 

The  questions  arising  with  respect  of  suc^ 
cession,  inheritance,  or  transfer  taxes  upon  the 
descent  or  devolution  of  shares  of  capital  stock- 
have  not  been  overlooked,  but  their  discussion 
does  not  lie  within  the  scope  of  this  note. 
There  has  been  much  litigation  in  recent  years- 
In  the  several  states  over  these  taxes*  and  per- 
haps the  most  fruitful  source  of  controversy 
therein  has  been  the  question  whether  or  not  a 
statute  providing  for  such  a  tax  applied  to  the 
stocks  of  a  nonresident  decedent  in  domestic 
corporations,  or  of  a  resident  decedent  in  for- 
eign corporations,  and  if  so,  whether,  in  either 
case  or  in  both  cases,  such  stocks,  whether  sub- 
ject of  or  standard  to  measure  the  tax,  could- 
rightly  be  considered  as  property  within  the  do- 
minion and  Jurisdiction  of  the  taxing  state. 
The  body  of  this  litigation  is  of  respectable- 
size,  even  when  corporate  stocks  alone  are  con- 
cerned ;  but  only  a  partial  and  unsatisfactory 
survey  of  the  cases  can  be  made  without  a  re- 
view sufliclently  extended  to  cover  at  leasf 
those  additional  cases,  almost  as  numerous,- 
Lbat  involve  the  application  of  the  same  stat-^ 
utes  to  bonds  and  other  cori>orate  obligations^ 
bank  deposits,  choses  in  action,  and  other  in- 
corporeal, intangible  assets  of  dubious  situs. 
When  it  is  considered,  too,  how  distinctly  sepa- 
rate such  acts  are  from  ordinary  statutes  tax- 
ing capital  stock,  it  will  be  admitted  that  the 
subject  can  1)0  better  treated  at  another  time 
and  place. 

VI.  Bividcnds. 

There  are  a  few  cases,  not  properly  to  be 
classified  under  subdlv.  g  of  dlv.  IV.  eupra, 
respecting  dividends  in  relation  to  capital-stock 
taxation,  that  should  not  be  Ignored  in  any 
general  survey.  They  fall  into  place  naturally 
at  this  point. 

The  United  States  internal  revenue  acts  (13 
Stat,  at  L.  284,  chap.  173,  f  122,  act  1864> 
provided  for  the  taxation  of  all  dividends  de- 
clared by  a  railroad  corporation  in  scrip  or 
money  due  and  payable  to  its  stockholders  as 
part  of  the  earnings,  profits.  Income,  or  gains. 
of  such  corporation,  and  all  profits  of  the  cor- 
poration carried  to  construction  account.  The 
New  York  Central  &  Hudson  River  Railroad 
Company  had,  for  a  long  series  of  years  begin- 
ning prior  to  the  passage  of  such  revenue  law, 
taken  money  from  Its  earnings  for  the  purpose 
of  constructing  and  equipping  Its  road,  pur- 
chasing real  and  other  property,  and  increasing 
Its  traffic  until  Its  aggregate  appropriations  of 
this  character  equaled  80  per  cent  of  its  capital 
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stock.  In  order  that  Its  stockholders  might 
have  evidence  of  such  expenditure,  and  be  en- 
titled to  reimbursement  at  some  convenient 
period  in  the  future,  the  railroad,  pursuant  to 
a  resolution  of  its  board  of  directors,  issued 
certificates  to  its  stockholders  declaring  each 
of  the  recipients  entitled  to  80  per  cent  of  the 
amount  of  capital  stock  held  by  him,  payable 
ratably  with  the  others  issued  pursuant  to 
the  same  resolution,  at  the  option  of  the  com- 
pany, out  of  future  earnings,  and  promising 
-dividends  thereon  at  the  same  rates  and  times 
as  dividends  thereafter  payable  upon  the  shares 
of  the  capital  stock.  Such  certificates  might, 
at  the  option  of  the  company,  be  converted  into 
-stock  whenever  the  company  should  be  author- 
ized by  law  to  increase  its  capital  stock  to  an 
amount  sufficient  for  such  conversion.  When 
the  question  of  the  liability  of  such  railroad 
for  a  tax  under  such  act,  by  reason  of  these 
transactions,  came  before  the  United  States  Su- 
preme Court,  it  decided  that,  while  such  certifi- 
cates were  to  be  regarded  as  scrip  dividends, 
«nd  hence  taxable,  the  amount  of  the  tax  was 
to  be  determined  by  the  amount  of  the  earnings 
actually  expended  and  represented  in  the  cer- 
tificates during  the  years  in  which  the  taxing 
act  was  in  force,  and  that  the  tax  was  not  to 
be  computed  upon  the  entire  face  value  of  the 
■certifications.  Bailey  v.  New  York  C.  &  H»  R. 
R.  Co.  22  Wall.  604.  22  L.  ed.  840. 

Rapallo,  J.,  of  the  New  York  court  of  ap- 
peals, in  speaking  of  this  decision  in  a  case  at 
Ills  own  bar,  said :  The  court,  however,  held 
that  the  tax  provided  for  in  the  act  was  an  an- 
nual Income  tax, — the  scheme  of  the  statute 
being  to  levy  the  tax  upon  the  income  for  each 
year  ending  December  31  next  preceding  the  as- 
sessment ;  and  that  the  defendant  might  show 
what  portion  of  the  earnings  accrued  prior  to 
the  passage  of  the  act  imposing  the  income 
tax,  and  those  earnings  should  be  deducted 
from  the  amount  of  the  scrip  dividend. 

The  New  York  court  thereupon  took  the  same 
^course  with  respect  of  a  franchise  tax  where 
a  scrip  dividend  of  $100,000  represented  the 
profits  of  years  antecedent  to  the  statute.  Peo- 
ple V.  Albany  Ins.  Co.  92  N.  Y.  458. 

The  taxability  of  a  bank  under  the  United 
States  internal  revenue  laws,  on  account  of 
dividends  to  its  stockholders  and  additions 
to  its  surplus,  depends  solely  upon  the  question 
whether  dividends  were,  in  fact,  declared  due 
and  payable  to  its  stockholders  from  earnings, 
income,  or  gains,  and  whether  undistributed 
sums  were,  in  fact,  made  or  added  to  its  sur- 
plus or  contingent  fund,  and  not  at  all  upon 
the  consideration  that  the  dividends  or  addi- 
tions were  Justified  by  the  actual  earnings,  in- 
<x>me,  or  gains;  therefore,  when  a  bank,  igno- 
rantly,  declares  and  pays  dividends,  and  adds  to 
»  its  surplus  fund  moneys  it  has  actually  lost  by 
•embezzlements  of  its  cashier,  its  liability  for 
the  government  tax  is  wholly  unaffected.  Cen- 
tral Nat.  Bank  v.  United  States,  137  U.  S.  355, 
M  L.  ed.  703,  11  Sup.  Ct.  Rep.  120. 

And  sums  retained  by  a  bank  wherewith  to 
pay  state  or  local  taxes  levied  upon  the  shares 
of  stock  owned  by  Its  stockholders,  and  which 
the  bank  Is  made  agent  of  the  state  to  collect 
out  of  dividends  due  and  payable  to  its  stock- 
holders, must  be  included  in  the  amounts  of 
such  dividends  taxable  by  the  United  States. 
Ibid. 

Certificates  of  stock  which  a  railroad  com- 
pany issues  to  its  stockholders  to  represent 
their  pro  rata  shares  in  the  property  of  another 
road  acquired  after  its  Insolvency,  and  on  fore- 
<;l09ure  of  a  mortgage  given  to  secure  loans 
made  in  part  years  before  the  enactment  of  the 
United  States  internal  revenue  acts,  by  the 
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company  that  issued  them,  and  when  tlie  sate 
resulted  in  a  deficiency,  do  not  constitute  divi- 
dends in  scrip  or  money  so  as  to  be  taxable 
under  such  acts.  Chicago,  B.  &  Q.  R.  Co.  v. 
Page.  1  Blss,  461,  Fed.  Cas.  No.  2,668. 

A  fund  represented  by  certificates  issued  by 
a  corporation  to  its  stockholders  certifying 
that  each  has  an  interest  In  the  corporate  prop- 
erty to  an  amount  therein  stated,  upon  whicli 
the  company  will  pay  interest  at  a  specified 
annual  rate,  half  yearly,  and  which  it  reserves 
the  right  thereafter  to  redeem  by  paying  the 
holder  the  face  thereof  either  in  currency  or  its 
corporate  stock  at  par,  constitutes  undivided 
surplus  profits  held  by  the  corporation,  and 
neither  dividends  distributed  nor  indebtedness 
owing  to  stockholders,  and  the  corporation  is. 
therefore,  taxable  thereon  when  the  statute 
imposes  taxes  upon  its  capital  stock  with  its 
surplus  profits  or  reserved  funds  in  excess  of 
10  per  cent  of  Its  capital  less  certain  deduc- 
tions. People  ew  rel.  Wllliamsburgh  Gaslight 
Co.  V.  Brooklyn,  76  N.  Y.  202,  Affirming  16 
Hun,  196. 

But  when  such  scrip  has  been  converted  into 
corporate  bonds  the  latter  represent  as  mach 
indebtedness  to  be  deducted  as  if  the  Invested 
profits  in  betterments  which  the  scrip  repre- 
sented had  been  money  borrowed  on  an  issue  of 
bonds.  People  ew  rel.  Manhattan  R.  Co.  v. 
Barker,  28  Misc.  13,  59  N.  Y.  Supp.  926. 

A  dividend  declared  before,  payable  after,  the 
assessment  date,  by  a  corporation  thus  taxable. 
Is  a  debt  to  its  stockholders  to  be  deducted, 
and  no  longer  surplus  profits  to  be  taxed.  Peo- 
ple €X  rel.  United  States  Trust  Co.  v.  Barker, 
86  Hun,  131,  33  N.  Y.  Supp.  388. 

Nevertheless,  what  was  practically  the  same 
tribunal  afterwards  held  that  dividends  de- 
clared by  a  corporation,  but  never  called  for 
by  its  stockholders,  never  paid,  but  kept  and 
used  for  some  years  by  the  company  in  the  cor- 
porate business,  are  properly  Included,  for  the 
purx)ose  of  taxation,  in  the  sums  invested  In 
such  business,  and  are  not  to  l>e  regarded  as 
I>elonglng  to  the  stockholders.  People  ex  rel. 
Hawley  Box  &  Lumber  Co.  v.  Barker,  23  App. 
Div.  532,  48  N.  Y.  Supp.  557. 

And  this  notwithstanding  the  declarations 
of  the  New  York  court  of  appeals  indicating  a 
contrary  view.  For  instance:  "As  soon  as 
the  profits  on  shares  of  stock  are  ascertained 
and  declared  they  cease  to  be  the  property  of 
the  company,  and  the  owner  of  the  shares  be- 
comes entitled  to  the  dividend.  It  at  once  forms 
part  of  his  estate.  The  fact  that  they  are 
made  payable  at  a  future  time  is  immaterial.** 
Re  Kemochan,  104  N.  Y.  618,  11  N.  B.  149. 

"This  is  so  in  regard  to  dividends  declared 
but  which  are  payable  at  a  future  time;  and 
such  dividends -belong  to  the  owner  of  the  stock 
when  declared.  The  declaration  of  the  divi- 
dend is  in  legal  contemplation  a  separation  of 
the  amount  thereof  from  the  assets  of  the  cor- 
poration, wliich  holds  such  amount  thereafter 
as  the  trustee  of  the  stockholder  at  the  time  of 
the  declaration  of  the  dividend."  Hopper  v. 
Sage,  112  N.  Y.  630,  20  N.  E.  350. 

And,  again:  "When  a  dividend  has  once 
been  declared  out  of  net  earnings,  the  amount 
of  such  dividend  is  no  longer  a  part  of  the  as- 
sets of  the  company,  but  is  appropriated  or  set 
apart  for  the  shareholders.  They  receive  credit 
for  the  dividends,  and  the  corporation  simply 
holds  them  as  their  trustee.*'  Jermaln  y.  Lake 
Shore  Jk  M.  S.  R.  Co.  91  N.  Y.  488.  492. 

In  the  taxation  of  a  foreign  corporation  in 
the  state  of  New  York  on  account  of  the  busi- 
ness it  is  privileged  to  do  there  upon  the  basis 
of  dividends,  it  makes  no  dlfTerence  where  the 
dividends  are  earned*  whether  in  or  out  of  the 
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state.  People  ex  reL  New  England  Dressed ; 
Meat  &  Wool  Co.  v.  Roberts,  155  N.  Y.  408,  41  | 
L.  R.  A.  228,  50  N.  E.  53.  I 

A  provision  in  tlie  charter  of  a  street  rail-  j 
way  company  requiring  it  to  pay   the  city  in  I 
which  It  operates  a  tax  upon  its  dividends  in 
•excess  of  6  per  cent  per    annum    renders    it  I 
liable  to  payment  upon  all  dividends  exceeding  , 
the  specifled  rate  upon  Its  actually  paid-in  cap- 
ital, and  not  upon  either  its  authorized  capi- 
tal or  the  cost  of  its  construction  and  equip- 
ment.    Second  &  Third  Street  Pass.  R.  Co.  v. 
Philadelphia,  51  Pa.  465. 

Such  a  tax  is  to  be  computed  upon  the  en- 
tire dividend,  and  not  upon  the  excess  over  6 
per  cent.  Philadelphia  v.  Philadelphia  &  G. 
Ferry  Pass.  R.  Co.  52  Pa.  177. 

The  difference  between  the  capital  stock  of  a 
bridge  company  and  the  price  paid  In  excess 
thereof  upon  the  condemnation  of  the  bridge 
for  public  use,  when  such  difference  is  distrib- 
uted to  the  stockholders,  constitutes  a  dividend 
Yipon  which  the  company  is  taxable  under  the 
Pennsylvania  act  of  June  7,  1879.  Matson's 
Ford  Bridge  Co.  v.  Com.  117  Pa.  265,  11  Atl. 
813. 

Profits  reaped  from  the  sale  of  land  by  a 
land  company,  and  divided  among  its  stock- 
holders pro  rata,  are  dividends  within  the 
terms  of  the  taxing  statute  of  that  state  of 
June  1,  1889.  Com.  v.  Western  Land  & 
ImproT.  Co.  156  Pa.  455,  26  Atl.  1034. 

And  an  increase  in  the  shares  of  a  corpora- 
tion, representing  profits  or  earnings  on  the 
actual  capitalization  distributed  to  the  stock- 
holders, constitutes  a  stock  dividend  within  the 
Pennsylvania  tax  laws.  Com.  v.  Western  U. 
Teleg.  Co.  2  Dauphin  Co.  Rep.  30. 

The  distribution  among  its  stockholders  of  i 
a  fund  gathered  as  capital  for  a  specific  pur-  , 
pose,  by  a  corporation  pursuant  to  a  resolu-  i 
tlon  reducing  the  par  value  of  the  capital  \ 
stock,  is  not  a  dividend  within  the  terms  of  I 
the  Pennsylvania  statute  (P.  L.  1879,  112,  §  4)  ' 
respecting  capital-stock  taxation.  Com.  v.  ; 
Central  Transp.  Co.  145  Pa.  89,  22  Atl.  209. 

An  exchange  of  stock  for  new  shares,  a  re-  ' 
apportionment   Increasing  the  number  but  not 
the  value  in  toto    of    corporate    shares,    and 
other    rearrangements   of    stockholdings,    with- 
out  taking  anything  of  value   from    the   com- 
mon fund  upon  the  leasing  of  one  railroad  by 
another,  or  the  consolidation  of  railroads,   re- 
organhsatlon,  and  the  like. — do  not  constitute 
the  declaration  or  the  making  of  dividends  In 
any  sense  as  a  basis  of  taxation.     Allegheny  v. 
Pittsburgh,  A.  &  M.  Pass.  R.  Co.  179  Pa.  414,  \ 
36  Atl.  161 ;  Allegheny  v.  Federal  Street  &  P.  i 
Valley  Pass,  R.  Co.  179  Pa.  424,  36  Atl.  320.  i 

Nor  does  the  issue  to  railroad  stockholders  ' 
of  a  large  amount  of  stock  by  a  railroad  cor- 
poration In  embarrassed  circumstances,  in  con-  i 
filderatlon  of  10  per  cent  in  cash  of  its  nominal  - 
value,  constitute  a  stock  dividend  made  and  I 
declared,  so  as  to  subject  the  corporation  to  ■ 
taxation.  Notwithstanding  the  subsequent ! 
payment  of  a  dividend  upon  the  whole  stock,  I 
there  la  neither  proof  nor  presumption  that  I 
the  new  Issue  of  stock  represented  profits.  Com.  ! 
▼.  Erie  &  P.  R.  Co.  10  I'hila.  465.  i 

But  payments  made  by  a  consolidated  com-  ■ 
pany  In  accordance  with  the  terms  of  a  merger 
of  4  per  cent  annually  upon  the  stock  of  two 
of  Its  constituents,  which  in  turn  they  pay 
over  to  a  trustee  depositary  of  their  re- 
spective shareholders  for  distribution  thereto 
in  proportion  to  their  several  Interests,  do  not 
lose  the  character  of  dividends  and  become  in- 
terest on  funded  debt,  so  as  to  be  taxable  as 
such  and  require  a  deduction  from  the  state 
tax,  simply  because  the  trustee  issued,  on  re- 
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ceivlug  the  shares,  a  certificate  to  each  share- 
holder entitling  him  to  a  stated  sum  with  in- 
terest at  4  per  cent  annually.  Com.  v.  Union 
Traction  Co.  1  Dauphin  Co.  Rep.  169. 

A  corporate  charter  of  a  street  railway  com- 
pany authorizing  its  directors  to  declare  divi- 
dends at  sucli  time  or  times  as  may  be  deemed 
expedient,  und  providing  that  the  company 
shall  pay  annually  into  the  treasury  of  the  city 
in  whUh  it  operates  a  tax  of  6  per  cent  upon 
so  much  of  any  dividend  declared  that  may 
exceed  C  per  cent  upon  the  capital  stock,  sub- 
jects such  company  lo  the  payment  of  the  mu- 
nicipal tax  when  the  aggregate  of  all  dividends 
declared  in  any  given  year  is  in  excess  of  6 
per  cent,  although  each  one  was  less.  Phila- 
delphia V.  RidKe  Aye.  Pass.  R.  Co.  102  Pa.  190. 

Where  contractors  for  constructing  a  trans- 
continental railroad  system,  who  are  to  be  in 
jsreat  part  compensated  in  the  stocks  and  bonds 
of  the  completed  roads,  assign  their  contracts 
and  the  proceeds  thereof  to  individual  trus- 
tees, upon  trust  to  pay  over  and  distribute 
such  proceeds  to  a  set  of  persons  described  as, 
and  who  in  fact  are,  stockholders  In  a  certain 
fiscal  company  Which  is  a  party  to  the  trust 
aj^reement  and  guarantees  all  persons  from  lia- 
bility in  the  performance  of  the  construction 
contracts,  and  for  a  specified  commission  agrees 
to  advance  the  funds  needed  to  carry  them  to 
completion,  such  fiscal  corporation — having  no 
title  to  the  contracts,  nor  ownership  of  the 
profits  derivable  therefrom — is  not  liable,  un- 
der a  home  state  statute  taxing  all  domestic 
corporations  on  account  of  their  dividends  to 
stockholders,  for  any  tax  by  reason  of  the  dis- 
tribution of  stocks  and  bonds  by  the  trustees 
to  their  beneficiaries.  And  It  Is  immaterial 
that  the  fiscal  company  had  at  the  outset  done 
a  part  of  the  work  of  construction  for  which 
the  contractors  had  agreed  with  the  railroads 
to  pay.  Credit  Mobiller  of  America  v.  Com.  67 
Pa.  233. 

In  Ohio  the  state  tax  upon  bank  dividends  is 
computable  ut  the  rate  prevailing  when  the 
dividend  was  made,  regardless  of  the  consider- 
ation that  the  profits  divided  accrued  while  the 
tax  rate  was  lower.  State  v.  Franklin  Bank, 
10  Ohio,  91. 

A  statute  imposing  such  a  tax  does  not  ap- 
ply to  premiums  received  above  par  on  sale  of 
stock  increasing  capital,  although  distributed 
to  stockholdera.     Ibid. 

Under  an  act  for  the  taxation  of  bank  divi- 
dends made  or  declared,  a  dividend  appor- 
tioned to  stock  withheld  by  the  cashier  in 
trust  for  the  bank  having  been  taken  In  pay- 
ment of  debts  due  the  bank  from  the  former 
holders,  not  actually  paid  but  passed  Into  the 
general  profit  und  loss  account  and  later  dis- 
tributed as  part  of  other  dividends  upon  which 
the  tax  is  paid,  is  not  subject  to  another  tax. 
Ibid. 

When,  however,  dividends  of  profits  made  by 
a  bank  are  simply  not  paid  over  to  the  stock- 
holders, but  applied.  Instead,  to  the  payment 
of  the  stock  for  which  they  subscribed,  the  tax 
Is  assessable  the  same  as  if  the  dividends  were 
actually  paid  in  cash  across  the  counter.  State 
V.  Farmers'   Hank,   11  Ohio,  94. 

When  by  the  terms  of  the  statute  a  corpora- 
tion is  taxable  only  upon  its  real  estate  and 
machinery  at  the  place  where  they  are  situated, 
and  its  stockholders  upon  their  shares  of  stock, 
a  tax  upon  its  profits  or  income  divided  among 
its  stockholders,  laid  upon  the  corporation.  Is 
invalid.  Boston  Water  Power  Co.  v.  Boston, 
9  Met.  199. 

The  earnings  or  profits  which  a  New  Jersey 
gas  company  does  not  divide  among  its  stock- 
holders, but  plainly  expends  in  improving  and 
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enlarging  its  plant,  are  not  dividends  earned 
or  declared  within  the  statute  of  that  state  of 
April  18,  1884,  Imposing  upon  such  companies 
a  franchise  tax.  State,  Camden  Gaslight  Co., 
Prosecutor,  y.  State,  54  N.  J.  L.  135,  23  Atl. 
122. 

VII.  Duty  of  corporations  to  collect  taxes  upon 
their  share  stock. 

In  several  of  the  states,  where  taxes  are  im- 
posed upon  shares  of  corporate  capital  stock, 
resort  is  had,  In  the  first  instance,  to  the  cor- 
poration as  paj'mascer  for  its  shareholders, 
with  a  remedy  over  against  the  stockholder  by 
way  of  a  lien  upon  his  stock  and  a  right  of  re- 
imbursement out  of  future  dividends.  This  is 
practically  universal  with  respect  of  the  taxa- 
tion of  national  banks  whose  shareholders 
alone  are  subject  to  state  taxation,  and  then 
only  at  the  places  where  such  banks  are  lo- 
cated. But  It  Is  also  the  case  with  other  cor- 
porations. Notably  when  it  is  desired  to  tax 
nonresident  stockholders,  since  there  is  thereby 
an  easy  mode  of  subjecting  aliens  to  taxation. 

Taxation  of  this  character  was  involved  in 
the  cases  already  cited,  of  St.  Albans  v.  Nation- 
al Car  Co.  57  Vt.  68;  American  Coal  Co.  v. 
Allegany  County,  59  Md.  185. 

This  duty  Is  always  the  creature  of  an  ex- 
press provision  of  law.  A  corporation  is  un- 
der no  obligation  to  pay  taxes  upon  the  shares 
belonging  to  Its  stockholders  unless  so  charged 
by  statute.  Such  statutes  are  lawful.  South 
Nashville  Street  R.  Co.  v.  Morrow,  87  Tenn. 
406,  2  L.  R.  A.  853.  11  S.  W.  348 ;  New  Orleans 
V.  Louisiana  Sav.  Bank  &  S.  D.  Co.  31  La.  Ann. 
826. 

But,  granting  the  taxability  of  the  share- 
holders on  their  shares  of  stock  In  a  bank  hold- 
ing a  charter  exempting  for  a  valuable  consid- 
eration Its  capital  and  the  property  it  may 
acquire,  by  virtue  of  the  Incorporating  act, 
from  all  taxes,  state,  parochial,  or  municipal, 
and  providing  for  the  addition  of  all  profits  to 
the  capital  to  whatever  extent  may  be  neces- 
sary to  redeem  outstanding  bonds,  such  a  bank 
cannot  be  made  to  pay  the  tax  for  its  share- 
holders, cannot  be  made  agent  of  the  govern- 
ment to  collect  such  a  tax, — especially  when  It 
has  never  paid  dividends  and  is  not  shown  to 
have  profits  beyond  the  amount  needed  for 
bond  redemption  to  divide.  Citizens*  Bank  y. 
BOuny,  32  La.  Ann.  239. 

By  the  Alabama  statute  of  February  18, 
1895  (Acts  1894-95,  p.  1200),  the  tax  assessors 
must  assess  at  their  actual  value  bank  shares 
against  the  stockholders,  and  the  tax  Is  to  be 
collected  through  the  bank.  Jefferson  County 
Sav.  Bank  v.  Hewitt,  112  Ala.  546,  20  So.  926. 

But  a  bank  cannot  be  compelled  to  use  its 
assets  to  pay  taxes  upon  the  shares  of  its  stock 
when  It  cannot  reimburse  Itself.  St.  Johns 
Nat.  Bank  v.  Bingham  Twp.  113  Mich.  203,  71 
N.  W.  588. 

And  while  in  general  a  state  may  make  use 
of  the  corporation  as  a  convenient  means  of 
collecting  taxes  upon  the  stockholders'  shares 
by  authorizing  the  amounts  thereof  to  be  de- 
ducted from  dividends  payable  to  shareholders, 
within  the  principle  of  United  States  v.  Balti- 
more &  O.  R.  Co.  17  Wall.  322,  21  L.  ed.  597, 
yet.  when  the  state  has  contracted  with  the 
corporation  for  a  commuted  payment  in  full  of 
all  taxes,  it  is  inhibited  from  exacting  pay- 
ment of  a  tax  nominally  upon  the  shares,  and 
for  which  the  stockholders  are  primarily  lia- 
ble out  of  the  corporation  and  Its  property 
in  the  first  Instance,  with  no  resource  but  an 
action  against  the  Individual  stockholders  to 
recover  the  sums  advanced  on  their  account. 
The  corporation  in  such  a  case  cannot  be  com^ 
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pel  led  to  become  surety  for  its  stockholders. 
New  Orleans  v.  Houston,  119  U.  S.  265,  80 
L.  ed.  411,  7  Sup.  Ct.  Rep.  198. 

As  by  the  terms  of  the  Iowa  statute  (Oode^ 
§  819)  a  bank  is  liable  as  agent  of  its  share- 
holders for  taxes  upon  Its  shares  of  capital 
stock,  and  not  as  principal,  and  Is  to  retain 
so  much  of  the  dividend  belonging  to  any  share- 
holder as  shall  be  necessary  to  pay  such  taxeSr 
it  is  under  no  liability  for  such  a  tax  unless  It 
has,  or,  since  the  assessment  has  had,  dividend* 
or  other  property  of  its  stockholders  in  posses- 
sion, and  when  it  has  declared  no  dividend  for 
a  year  prior  to  the  assessment,  and  the  surplos 
it  had  has  been  lost  by  depreciation  in  the  val- 
ues of  assets.  Farmers'  &  T.  Nat.  Bank  t. 
Hoffman,  93  Iowa,  119,  61  N.  W.  418. 

And  a  statute  providing  for  the  taxation  of 
the  capital  stock  of  a  bank  held  in  shares  by 
the  stockholders  thereof,  giving  the  bank  a 
lien  for  the  taxes  on  all  the  shares  and  all  the 
rights  and  property  of  the  stockholders  in  the 
corporate  property  that  may  be  foreclosed, 
after  the  manner  of  a  chattel  mortgage  lien : 
and  making  the  bank  liable  for  such  taxes  if 
not  paid, — does  not  render  liable  for  such  taxes- 
a  receiver  of  an  insolvent  bank  appointed  after 
the  assessment  of  such  a  tax  and  before  it  be> 
comes  a  lien  upon  the  assets.  Hewitt  v.  Trad- 
ers' Bank,  18  Wash.  326,  51  Pac.  468. 

The  case  of  Boston  v.  Beal,  51  Fed.  306,  la 
to  much  the  same  effect.   , 

Under  the  Pennsylvania  laws  providing  for 
the  taxation  of  loans,  and  making  It  tlie  duty 
of  the  treasurer  of  each  private  domestic  cor- 
poration and  foreign  one  that  does  business  lik 
that  state,  on  paying  any  interest  on  any  scrip,, 
bond,  or  certificate  of  indebtedness  issued  by 
his  corporation  to  and  held  by  PennsyivanianSr 
to  assess  a  state  'tax  upon  the  face  value  of 
every  such  evidence  of  indebtedness,  and  de- 
duct from  the  interest  payments  thereon  sucb 
tax  and  pay  It  over  to  the  state  less  his  oom- 
mlsslons,  interest  payments  by  a  corporate 
trustee  upon  trust  receipts  or  certificates  is- 
sued to  divers  stockholders  in  street  railway 
companies  for  deposits  of  shares  to  carry  inte 
effect  a  consolidation  or  merger  and  be  ex- 
changed finally  for  new  stock  in  the  consol- 
idated company  are  not  subject  to  the  tax. 
Com.  V.  Union  Traction  Co.  192  Pa.  507,  43 
Atl.  1010. 

But  fn  a  case  where  the  stockholders  in  a 
bank  deposited,  each,  an  amount  equal  to  the. 
par  value  of  the  shares  he  held,  and  certificates 
of  deposit  were  Issued  by  the  bank  therefor,, 
marked  "not  negotiable,"  and  the  several  stock- 
holders orally  agreed  with  each  other  not  to- 
withdraw  their  respective  deposits,  but  to  pass 
the  ownership  thereof  to  the  transferees  of 
their  shares,  the  aggregate  of  such  deposits,, 
where  the  oral  agreement  has  been  kept  and 
the  bank  has  used  the  funds  in  its  opera tions» 
was  regarded  as  additional  capital,  not  indebt- 
edness, and  the  depositors  as  less  creditors 
than  shareholders  to  an  additional  amount, 
and  taxes  thereon  laid  valid  though  imposed 
by  virtue  of  a  statute  for  taxing  shares  of 
stock.  State  Kxch.  Bank  v.  Parkersburg,  112 
Iowa,  104,  83  N.  W.  793. 

By  the  Maryland  statute  (Code,  art.  81,  f 
141,  as  amended  by  Acts  1896,  chap.  120)  the 
shareholders  in  domestic  corporations  are  as- 
sessable upon  their  shares  upon  a  valuation  by 
the  state  tax  commissioner,  though  the  corpora- 
tion is  burdened  with  the  duty  to  pay  the  tax, 
which,  when  paid.  It  is  permitted  to  charge  to 
the  account  of  the  shareholder  for  whom  it  is 
paid.  Hull  V.  Southern  Development  Co.  89 
Md.  9,  42  Atl.  943 :  United  States  Electric  Pow- 
er &  LIpht  Co.  V.  State,  70  Md.  70,  28  Atl.  768; 
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James    Clark    Distilling    Co',    t.    Cumberland 
<Md.)    52   Atl.  661. 

Under  statutory  provisions  whereby  the  val- 
ue of  shares  of  the  capital  stock  of  a  domestic 
-corporation  is  determined  by  a  state  tax  com- 
missioner, who  is  required  to  deduct  from  the 
aggregate  value  of  all  the  shares  the  assessed 
value  of  the  corporate  real  estate,  and  divide 
the  remainder  by  the  number  of  shares  of  the 
•took,  and  the  quotient  is  declared  to  be  the 
value  of  each  share  for  the  purpose  of  state 
taxation,  and  the  tax  is  levied  upon  the  value 
tlfus  found,  these  provisions  being  coupled  with 
others  requiring  payment  by  the  corporation  in 
the  first  instance  and  entitling  it  to  reimburse- 
ment from  the  stockholders,  the  tax  Is  not  laid 
upon  the  corporation,  nor  upon  the  capital 
stock  thei^eof,  but  upon  the  shares  therein  be- 
longing to  its  stockholders.  The  corporatiop 
is  simply  made  the  state  agent  to  collect  the 
tax.  It  follows,  therefore,  that  the  corpora- 
tion cannot  successfully  resist  the  payment  of 
the  tax  by  showing  that  all  its  capital  Is  in- 
vested In  nontaxable  assets.  Crown  Cork  & 
Seal  Co.  V.  State,  87  Md.  687,  53  L.  R.  A.  417, 
40  Atl.  1074. 

In  Ohio  the  legislation  respecting  the  taxa- 
tion of  bank  stock  (64  Ohio  Laws  204,  act 
1867,  and  Rev.  Stnt.  %%  2758-2760)  operates  to 
tax  the  shareholders,  and  not  the  corporations, 
although  the  banks  are  required  to  pay  In  the 
first  Instance:  and  so  it  Is  not  material  that 
the  stock  is  invested  in  government  l)onds. 
Cleveland  Trust  Co.  v.  Lander,  10  Ohio  C.  C. 
•271. 

A  corporation  compelled  to  pay  a  tax  upon 
its  shares  of  capital  stock,  when  l>ecause  of  its 
•defective  return  it,  rather  than  Its  stockhold- 
ers, wap  assessed,  cannot  recover  back  what  it 
paid  under  duress  on  the  ground  that  the  capi- 
tal was  Invested  in  United  States  bonds;  and 
this  because,  the  tax  being  upon  the  share 
stock,  it  is  immaterial  in  what  the  capital  was 
Invested.  The  irregularity  In  the  assessment 
•does  not  warrant  relief.  St.  Louis  Bldg.  &  L. 
Asso.  V.  Lightner,  47  Mo.  393. 

By  statutes  enacting  that  persons  owning 
shares  in  incorporated  companies  taxable  by 
law  are  not  required  to  deliver  to  the  list  tak- 
ers a  list  thereof,  but  that  the  president  or 
other  chief  officer  of  every  such  company  ex- 
cept banks  shall  deliver  to  the  list  taker  a  list 
of  all  the  shares  of  stock  held  therein  and  the 
value  thereof,  and  that  the  tax  on  shares  of 
stock  embraced  in  such  lists  shall  be  paid  by 
the  corporations  respectively,  an  association 
within  the  statute,  not  its  stockholders,  Is  re- 
<]uired  to  list  its  shares,  and  is  liable  for  the 
tax  thereon.  Charlotte  Bldg.  &  L.  Asso.  v. 
Mecklenburg  County,  115  N.  C.  410,  20  S.  E. 
526. 

In  Illinois,  the  individual  stockholder,  not  his 
corporation,  his  property,  and  not  the  corpo- 
rate property,  is  to  be  assessed  under  the  rev- 
enue act  (1$  35,  37,  39)  providing:  First, 
that  the  stockholders  of  every  bank  located  In 
ihe  state  shall  be  assessed  and  taxed  on  the 
value  of  their  shares  of  stock  therein,  at  the 
place  where  the  bank  is  located,  and  not  else- 
where, whether  residents  or  not  of  such  place ; 
fwcond,  that  the  county  clerk  shall  enter  the 
valuation  of  such  shares  in  the  tax  list  In  the 
names  of  the  respective  owners  of  the  same; 
And  third,  that  It  is  the  duty  of  the  bank  to 
retain  dividends  on  such  shares  to  pay  these 
taxes,  and  that  the  collector  may  sell  the 
shares  like  other  personal  property  if  the  taxes 
are  not  paid.  Farmers'  &  M.  Bank  v.  Van- 
dalla,  57  111.  App.  681. 
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VIII.  DouUe  tawaiifm. 
a.  CorporatltMis  and  tttockholdera. 

The  power  and  right,  not  to  say  the  justice, 
of  taxing  corporations  upon  their  capital  stock, 
or  their  property  and  assets,  and  their  stock- 
holders as  well  upon  the  shares  that  represent 
nothing  else,  is  maintained  by  a  very  respecta- 
ble body  of  authorities.  The  Supreme  Court 
of  the  United  States  has  taken  the  affirmative 
side  in  the  discussion,  and  supported  It  longer 
and  more  consistently  than  It  has  any  other 
controverted  point  respecting  corporate  taxa- 
tion. 

The  doctrine  that  capital  and  shares  are  sep- 
arate properties  for  the  purposes  of  taxation 
Is  found  In  Van  Allen  v.  The  Assessors,  3 
Wail.  573,  sub  nom,  Churchill  v.  Utica,  18  L. 
ed.  229 :  New  York  v.  New  York  City  &  Connty 
Tax  &  A.  Comrs.  4  Wall.  244,  18  L.  ed.  344. 

And  in  Farrington  v.  Tennessee,  95  U.  S. 
670,  24  L.  ed.  558,  Swayne,  J.,  for  the  ma- 
jority, says,  that  capital  stock  and  shares  may 
both  be  taxed ;  that  it  is  not  double  taxation : 
and  that  a  bank  may  be  required  to  pay  the 
tax  from  corporate  funds,  or  be  authorized  to 
deduct  the  amount  paid  for  each  stockholder 
out  of  his  dividends.  And  Strong,  J.,  who  dis- 
sented from  the  decision  of  the  court,  says 
that  the  capital  stock  and  the  shares  of  that 
stock  in  the  hands  of  the  stockholders  are  dif- 
ferent properties,  and  consequently  distinct 
subjects  for  taxation. 

Later  the  court  declared  it  well  settled  that 
the  property  of  shareholders  In  their  shares, 
and  the  property  of  the  corporation  in  its  cap- 
ital stock,  are  distinct  property  Interests;  and 
whore  that  is  the  clearly  expressed  legislative 
intent  both  may  be  taxed.  New  Orleans  v. 
Houston,  110  U.  S.  265,  30  L.  ed.  411,  7  Sup. 
Ct.  Rep.  198. 

There  is  a  clear  distinction  between  the  cap- 
ital stock  of  a  corporation  and  its  shares  of 
stock  in  the  hands  of  Individual  stockholders, 
so  that  the  taxation  of  the  one  property  is  not 
the  taxation  of  the  other.  Shelby  County  v. 
Union  &  Planters*  Bank,  161  U.  S.  149,  40  L.* 
ed.  650,  16  Sup.  Ct.  Rep.  558. 

And  the  doctrine  that  a  tax  upon  the  fran- 
chise or  the  property  of  a  corporation  Is  not  in 
law  or  in  fact  equivalent  to  a  tax  on  the  shares 
of  stock  in  the  hands  of  the  stockholders  was 
reiterated  In  Owensboro  Nat.  Bank  v.  Owens- 
boro,  173  U.  S.  664.  43  L.  ed.  850,  19  Sup.  Ct. 
Rep.  537. 

This  doctrine  logically  follows  in  the  state 
of  New  York  from  the  decision  so  often  herein 
cited  In  People  ex  rel.  Union  Trust  Co.  v.  Cole- 
man, 126  N.  Y.  433,  12  L.  R.  A.  762,  27  N.  B. 
818,  but  it  has  not  to  any  great  extent  l)een 
recognized  in  the  taxing  statutes,  which  have 
generally  left  untaxed  shares  of  stock  when 
taxing  the  corporations  upon  their  capital 
stock  or  gross  assets. 

In  New  Jersey  it  has  been  decided  that  bank 
stock  is  taxable  to  the  stockholders  notwith- 
standing the  bank  is  taxed  on  Its  capital.  Al- 
though this  Is  a  second  tax  upon  the  same 
property,  it  Is  one  that  the  legislature  may 
impose  at  discretion.  Double  taxation,  it  is 
said,  may  be  oppressive,  unequal,  and  unjust, 
but  it  is  not  unconstitutional.  State,  Fish, 
Prosecutor,  v.  Branin,  23  N.  J.  L.  484. 

The  District  of  Columbia,  of  course,  follows 
the  supreme  court,  and  holds  that  capital  stock 
and  shares  of  the  capital  stock  are  distinct 
things;  that  both  may  be  taxed,  and  taxing 
both  is  not  double  taxation.  Glenn  v.  Dodge 
(D.  C.)   3  Cent.  Rep.  287. 

In  Tennessee  several  years  ago   it   was  de- 
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dared  settled  that  the  capital  stock  of  a  cor- 
poration and  the  shares  of  stock  in  it  of  its 
stockholders  are  two  distinct  properties,  and 
an  exemption  of  the  one  does  not  thereby  nec- 
essarily exempt  the  other,  nor  the  taxation  of 
the  latter  operate,  as  a  tax  upon  the  former,  so 
as  to  interfere  with  its  exemption  from  such 
burdens.     Memphis  v.  Farrington,  8  Baxt.  539. 

And  nearly  fifteen  years  ago  the  highest 
court  of  that  state  declared :  "That  a  tax, 
upon  the  shares  laid  upon  the  owner,  and  a 
tax  upon  the  corporate  property,  is  not  double 
taxation,  has  been  settled  law  In  this  state  for 
half  a  century.  The  opinions  of  our  predeces- 
sors upon  this  subject  are  numerous,  and  the 
constitutionality  of  such  taxation  has  been 
yindicated  by  reasonings  so  forcible  and  ex- 
haustive that  we  cannot  hope  to  add  to  their 
strength."  South  Nashville  Street  R.  Co.  v. 
Morrow,  87  Tenn.  406,  2  L.  R.  A.  853,  11  S. 
W.  348. 

And  to  sustain  that  statement  there  was 
cited,  Union  Bank  y.  State,  9  Yerg.  490:  Mc- 
Laughlin V.  Chadwell,  7  Helsk.  389:  Memphis 
y.  Ensley,  6  Baxt.  553,  32  Am.  Rep.  532 ;  Nash- 
Tille  Gaslight  Co.  v.  Nashville,  8  Lea,  406, — 
and  South  Nashville  Street  R.  Co.  v.  Nashville, 
Mas.  Nashville,  1880. 

As  the  shares  of  the  capital  stock  in  a  cor- 
poration held  by  the  individual  stockholders 
are  a  separate,  independent  property  from  the 
property  and  assets  of  the  corporation,  it  Is 
no  defense  to  a  claim  for  taxes  under  an  act 
subjecting  such  shares  to  taxation  that  all  the 
real  and  personal  property  and  the  franchises 
of  the  corporation  are  already  assessed  and 
taxed.  Belo  v.  Forsyth  County,  82  N.  C.  415, 
33  Am.  Rep.  688. 

This  case  was  followed  and  approved  when 
the  same  court  came  later  to  pass  upon  the 
North  Carolina  act  of  1893  (chap.  296)  to 
prevent  the  escape  of  nonresident  sharehold- 
ers from  taxation.  By  that  act  was  taxed  the 
real  and  personal  property  of  the  corporations, 
and  the  8hai*es  of  the  stockholders  as  well, 
these  being  required  to  be  listed  and  the  taxes 
thereon  collected  through  the  agency  of  the 
corporation.  Durham  County  v.  Blackwell 
Durham  Tobacco  Co.  116  N.  C.  441,  21  S.  E. 
423. 

In  Maryland  a  tax  upon  the  shares  of  stock 
In  a  domestic  corporation,  imposed  upon  the 
stockholders  but  collected  by  using  the  cor- 
poration as  the  medium, — a  tax  which  is  as- 
sessed at  the  same  rate  as  all  other  taxes  upon 
property,  and  the  basis  of  which  is  the  aggre- 
gate value  of  the  shares  after  deducting  the 
assessed  value  of  the  corporate  real  estate  and 
dtyiding  the  remainder  by  the  number  of 
shares:  and  another  tax  upon  the  corporation 
franchise,  gauged  by  a  percentage  of  its  gross 
receipts, — are  not  regarded  as  double  taxation. 
The  reason  Is  that,  although  fixed  by  the  same 
elements,  the  tax  rests  upon  different  taxpay- 
ers. United  States  Electric  Power  &  Light  Co. 
V.  State,  79  Md.  63,  28  Atl.  768. 

The  assessment  of  bank  shares  against  the 
stockholders  for  taxes  to  be  collected  through 
the  banks  by  virtue  of  the  Alat>ama  law  of 
February  18.  1895  (Acts  1894-95,  p.  1200). 
still  leaves  the  banks  liable  to  taxation  upon 
the  value  of  their  real  estate  which  enters  into 
the  value  of  the  shares.  This  is  not  unconsti- 
tutional double  taxation.  Jefferson  County 
Sav.  Bank  v.  Hewitt,  112  Ala.  546,  30  So.  926. 

In  Virginia  a  municipal  tax  upon  shares  of 
bank  stock,  laid  in  conformity  to  Acts  1883- 
84,  p.  568,  S  17,  providing  for  the  assessment 
of  bank  stockholders  on  the  market  value  of 
their  shares,  and  that  no  tax  shall  be  assessed 
upon  bank  capital,  is  not  subject  to  abatement 
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by  the  amount  of  city  tax  that  a  bank  has 
paid  upon  a  portion  of  its  capital.  Union 
Bank  v.  Richmond,  94  Va.  316,  36  S.  E.  821. 

And  under  the  Virginia  i*evenue  law  of  1890 
(S  8,  subd.  3),  taxing  the  capital  of  ail  com- 
panies not  otherwise  taxed,  the  capital  stock 
of  a  Joint  stock  company  Is  taxable  although 
the  shares  are  taxed  (§  8,  subd.  3)  to  the  stock- 
holders as  investments.  Com.  v.  Charlottes- 
ville Perpetual  Bldg.  &  L.  Co.  90  Va.  790,  20 
S.  E.  364. 

The  power  of  the  Georgia  legislature  to  levy 
a  tax  upon  the  shai*e8  of  stock  in  corporations 

*  and  another  upon  the  corporate  property  at  the 
same  time  is  sustained  in   Atlanta  Nat.  Bldg. 

{  &  L.  Asso.  V.  Stewart,  and  three  other  cases, 

I  100  Ga.  80,  35  S.  E.  73. 

I  The  Ohio  supreme  court  has  declared  that 
corporate  capital  and  the  shares  of  stock  into- 

I  which  It  Is  divided  are  separate  properties  of 
diiTerent  species  for  the  purpose  of  taxation. 
Bradley  v.  Bander,  36  Ohio  St.  28,  38  Am. 
Rep.  547. 

And  the  courts  of  Illinois  give  adhesion  to 
the  proposition  that  it  Is  not  double  taxation 
to  separately  tax  the  tangible  property  of  a 
corporation  to  the  corporation  and  the  shares 
of  Its  stock  to  its  stockholders.  Danville  Bkg. 
A  T.  Co.  V.  Parks,  88  111.  170 ;  Chicago,  B.  &  Q. 
R.  Co.  V.  Siders,  88  111.  320 ;  Quincy  R.  Bridge 
Co.  V.  Adams  County,  88  III.  615;  Porter  v. 
Rockford,  R.  I.  &  St.  L.  R.  Co.  76  111.  561; 
Republic  L.  Ins.  Co.  v.  Pollak,  75  111.  203: 
People  V.  Bradley,  39  111.  130. 

But  the  other  side  is  not  lacking  In  cham- 
pions. Simonton,  P.  J.,  of  the  Dauphin  coun- 
ty court  of  common  pleas  (Pennsylvania), 
writing  in  March,  1899,  discusses  the  question 
at  some  length  In  the  light  of  Pennsylvania 
rulings,  and  says,  in  substance:  The  doctrine 
of  the  supreme  court  of  Pennsylvania,  until  a 
very  recent  date,  was  that,  for  the  purposes 
of  taxation,  the  shares  owned  by  a  stockholder 
and  the  capital  stock  of  the  corporation  were 
spparnte  nnd  distinct  subjects.  Thus,  so  late 
as  1882,  in  Com.  v.  Standard  Oil  Co.  101  Pa. 
119,  Mr.  Justice  Paxson,  delivering  the  opin- 
ion of  the  court  and  citing  the  earlier  cases,, 
said  :  That  the  capital  stock  of  a  corporation 
Is  a  different  thing  from  shares  of  stock,  ap- 
pears from  I^ycoming  County  v.  Gamble,  47  Pa. 
310.  The  capital  stock  represents  the  prop- 
erty and  assets  of  the  company,  which  may 
consist  in  whole  or  In  part  of  real  estate.  The 
certificates  or  shares  of  stock  are  the  evidence 
of  an  Interest  which  the  holder  has  in  the  cor- 
poration, and  It  Is  well  settled  that  this  is  per- 
sonal proi)erty,  and  as  such  follows  the  person 
of  the  owner  (citing,  McKeen  v.  Northampton 
County,  49  Pa.  519,  88  Am.  Dec.  515). 

But  in  1888,  in  Com.  v.  Pennsylvania  Co.  for 
Ins.  on  Lives  &  G.  A.  22  W.  N.  C.  340,  the  same 
learned  Justice,  delivering  the  opinion  of  the 
court  and  speaking  of  taxing  l)oth  the  shares 
and  the  capital  stock,  said :  Such  taxation 
notwithstanding  the  subtle  distinction  of  the 
court  below,  would  be  substantially  double  tax- 
ation. And  the  court  there  held  that  where 
the  act  of  18S5  imposed  a  tax  up>on  the  shares 
of  corporations  of  a  certain  class  in  the  hands 
of  the  stockholders,  which   had  been  paid  for 

!  the  year  in  question,  the  tax  Imposed  on  the 
capital  stock  of  the  same  corporation  by  the 
act  of  1879  could  not  be  collected,  although 
confessedly  both  acts  were  In  full  force,  unre- 
pealed. He  adds,  after  reference  to  the  fact 
that  a  re-argument  of  that  case  had  been  or- 
dered, and  pending  a  decision  thereon  the  dis- 
puted tax  was  settled  (137  Pa.  411,  15  Atl. 
4.'>6).  that  it  is  not  to  be  cited  as  an  authority 
were  It  not  for  the  fact  that  it  is  so  referred 
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to  In  1893  at  page  499  of  156  Pa.,  In  Com.  v. 
Fall  Brook  Coal  Co.  156  Pa.  488,  26  Atl.  1071. 

Of  this  last  case,  he  says  that  the  court  de- 
cided that  where  a  railroad  company  has  paid 
a  tax  upon  its  capital  stock  under  the  acts  of 
1S89  and  1891,  its  shares  are  not  taxable  in 
the  hands  of  their  holders,  whether  they  are 
Individuals  or  corporations,  and  that  Mr.  Jus- 
tice Williams,  in  delivering  the  opinion  of  the 
court  In  that  case,  said :  It  Is  clear,  therefore, 
that  to  tax  the  capital  stock  In  the  hands  of 
the  corporation,  and  then  to  tax  the  owners  of 
the  parts  or  shares  into  which  It  is  divided 
upon  their  respective  holdings  in  the  same  cap- 
ital. Is  double  taxation  pure  and  simple.  It  Is 
as  clearly  so  as  if  a  trust  estate  should  be  as- 
sessed to  the  trustee  and  then  assessed  to  the 
cestui  que  trust f  and  the  tax  collected  from 
each.  He  says  that  the  same  doctrine  was  re- 
affirmed In  Com.  V.  Lehigh  Coal  &  Nav.  Co. 
162  Pa.  603,  29  Atl.  664. 

There  seems  to  be  no  doubt,  therefore,  he 
continues,  that  the  distinction,  for  the  pur- 
poses of  taxation,  between  shares  of  stock  In 
the  hands  of  stockholders  and  the  capital  stock 
In  the  corporation  has  been  obliterated  In  Penn- 
sylvania, and  that  they  are  Identical  as  sub- 
jects of  taxation ;  and,  as  was  said  by  Justice 
Williams  In  the  Fall  Brook  Coal  Co.  Case, 
either  the  "single  estate"  of  which  the  corpo- 
ration Is  the  legal  owner  and  the  shareholders 
the  equitable  owners  may  be  taxed,  or  each 
shareholder  may  be  taxed  for  his  Interest ;  and 
whichever  method  be  adopted  the  same  capital 
is  reached,  and  the  resultant  burden  rests  up- 
on the  same  persons.  Com.  v.  American  Water- 
works &  Guarantee  Co.  2  Dauphin  Co.  Rep.  212. 

The  law  of  Pennsylvania  contemplates  but 
one  taxation  of  capital  stock,  and  when  the 
corporation  that  Issues  It  has  been  assessed 
upon  it,  and  has  paid  the  tax,  It  cannot  be 
again  levied  upon  for  the  same  tax  and  period 
In  the  segregated  shares  In  the  hands  of  the 
stockholders.  Com",  v.  Provident  Life  &  T.  Co. 
3  Dauphin  Co.  Rep.  130;  Com.  v.  United  Gas 
Improv.  Co.  162  Pa.  602,  29  Atl.  667. 

When  the  stockholders  of  a  corporation  have 
been  taxed  upon  their  shares  In  Pennsylvania 
pursuant  to  the  act  of  June  30,  1885,  §  5  (P. 
L.  194),  the  capital  stock  of  the  corporation  is 
not  taxable  under  the  act  of  June  7,  1879,  §  4 
(P.  L.  114),  Com.  v,  Pennsylvania  Co.  for 
Ins.  on  Lives  ft  G.  A.  137  Pa,  411,  15  Atl.  456. 

In  June,  1902,  the  supreme  court  of  Michi- 
gan decided  that  the  taxation  of  the  shares  of 
stock  to  the  stockholders  of  a  foreign  corpora- 
tion who  were  residents  of  the  state,  when  all 
the  property  of  such  corporation  was  situated 
In  and  taxed  by  Michigan,  and  when  the  tax 
act  excepted  tho  shares  in  domestic  corpora- 
tions similarly  situated,  was  double  taxation, 
and  void  under  the  constitutional  requirement 
of  uniformity  and  equality  of  taxation.  All 
the  members  of  the  court  concurred  with 
Hooker,  Ch.  J.,  who,  In  the  course  of  the  opin- 
ion, thus  expressed  himself :  Did  the  law  pro- 
vide for  the  assessment  of  shareholders  upon 
their  shares  in  domestic  corporations,  we 
should  hesitate  to  say  that  such  a  law  was  not 
in  violation  of  the  constitutional  provision  re- 
quiring uniformity.  We  are  aware  that  many 
courts  have  held  that  such  laws  do  not  require 
double  taxation  upon  the  very  technical  rea- 
soning that  the  tax  Is  not  levied  upon  the  same 
property,  and  that  It  is  not  Imposed  upon  the 
same  persons,  both  of  which  propositions  are 
true  In  a  sense,  but  are  also  untrue  in  another 
substantial  sense,  as  stockholders  are  likely  to 
learn  If  the  action  of  the  authorities  in  this 
case  Is  sustained.  So,  several  of  the  text- 
books assert  that  the  weight  of  authority  sus- 
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tains  the  rule  that  states  may  Impose  taxes, 
upon  both  corporation  and  stockholders,  though 
without  exception  they  admit  the  severity  and 
injustice  of  such  measures,  and  say  that  the 
courts  will  never  sustain  such  a  tax  where  the 
law  Is  susceptible  of  another  construction. 
This  practice  is  so  palpably  unjust  that  Michi- 
gan does  not  tax  shareholders  In  domestic  cor- 
porations where  the  property  of  the  corpora- 
tion Is  taxed.  Stroh  v.  Detroit  (Mich.)  9  Det. 
L.  N.  228,  90  N.  W.  1029. 

In  Missouri  It  Is  said  that,  "If  the  property 
of  a  corporation  is  taxed  In  the  hands  of  the 
stockholders.  It  cannot  be  taxed  in  the  handa 
of  the  corporation ;"  also,  stock  and  corpora- 
tion are  taxable  like  a  natural  person,  but  they 
are  not  to  be  taxed  twice.  State  v.  Hannibal 
&  St.  J.  R.  Co.  37  Mo.  268. 

It  is  held  In  Mississippi  that,  under  a  gen- 
eral statute  for  the  taxation  of  capital  stock 
of  corporations  and  a  system  of  taxation  on 
real  and  personal  property  generally  of  In- 
dividuals, a  stockholder  in  a  taxed  corporation 
is  not  taxable  on  the  shares  he  holds  therein^ 
and  statutes  alleged  to  produce  such  a  result 
will  not.  If  possible,  be  so  construed  as  to  ef- 
fect a  double  taxation  of  the  same  subject- 
matter.  State  V.  Simmons,  70  Miss.  485,  12 
So.  477. 

When  in  Kentucky  the  property  of  a  domes- 
tic corporation  Is  not  embraced  in  any  of  the 
general  taxing  statutes,  and  the  corporation 
is  not  included  among  those  enumerated  as  tax- 
able. Instead  of  the  stockholders  thereof  upon 
the  stock  therein,  and  a  general  statute  in- 
tended to  bring  under  taxation  property  not 
othenvlse  subject  thereto  clearly  covers  the 
stock  holdings  of  individual  stockholders  In  cor- 
porations not  specifically  taxed  as  such,  then, 
upon  the  principle  that  double  taxation  Is  never 
Intended,  such  a  corporation  Is  not  taxable. 
Louisville  &  E.  Mail  Co.  v.  Barbour,  88  Ky. 
73,  9  S.  W.  516,  Followed  in  Whltaker  v. 
Brooks,  90  Ky.  68,  13  S.  W.  355. 

In  Texas,  whose  Revised  Statutes  (arts. 
4682,  4684)  provide  that  none  should  be  re- 
quired to  list  any  share  or  portion  of  the  capital 
stock  or  property  in  any  company  or  corpora- 
tion, which  was  required  to  list  or  return  Its. 
capital  and  property  for  taxation ;  and  require 
banks  to  Hat  for  taxation  all  property,  both 
real  and  personal,  that  they  own, — It  Is  held 
that  a  tax  Is  imposed  upon  everything  which 
gives  value  to  shares  of  capital  stock  In  banks. 
That  such  taxation  reaches  everything  upon 
which,  under  the  fundamental  rules  regulat- 
ing taxation,  taxes  ought  to  be,  or  may  be,  im- 
posed. To  tax,  therefore,  the  shares  of  a  stock- 
holder in  a  corporation  when  all  the  property 
which  gives  value  to  such  shares  Is  taxed 
against  the  corporation  would  be  In  effect 
double  taxation  of  the  same  thing.  This  the 
law  does  not  allow.  Gillespie  v.  Gaston,  67 
Tex.  599,  4  S.  W.  248. 

Inasmuch  as  the  railroad  companies  which 
own  all  the  stock  in  the  St.  Paul  Union  Depot 
Company  In  Minnesota  and  use  in  common  Its 
terminal  facilities  aJI  pay  taxes  on  their  grosa 
earnings,  such  depot  company  is  not  subject  to 
any  such  tax.  State  v.  St.  Paul  Union  Depot 
Co.  42  Minn.  142,  6  L.  R.  A.  234,  43  N.  W. 
840. 

The  supreme  court  of  Vermont  In  holding 
that  a  statute  of  that  state  (Rev.  Laws,  |  270), 
which  provided  that  shares  of  stock  In  a  cor- 
poration situated  in  another  state,  when  all 
the  stock  of  such  corporation  is  taxed  in  such 
state  to  the  holders  whether  residing  within 
or  without  such  state,  or  when  the  corporation 
Is  taxed  in  such  state  for  all  its  stock,  should 
not   be  taxable   in   Vermont,   protected  a   resi- 
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dent  stockholder  In  a  Canadian  bank,  said:  We 
jire  to  construe  our  statute  as  It  stands,  and 
it  seems  to  us  that  the  only  reasonable  con- 
atruction  to  be  given  It  Is  that  It  was  Intended 
to  provide  for  such  a  case  as  this, — that  the 
capital  stock  of  this  corporation  having  borne 
XtB  proportion  of  the  public  burden  in  one  Ju- 
risdiction, its  shares  held  here  are  exempt  from 
taxation.  The  statute  was  enacted  for  the  re- 
lief and  benefit  of  stockholders,  therefore,  upon 
the  reason  of  the  law,  shares  of  stock  in  a  for- 
jClgn  corporation  should  be  exempt  as  well  as 
those  in  a  corporation  located  in  one  of  the 
states  of  this  Union.  Foster  v.  Stevens,  63 
Vt.  175,  13  L.  R.  A.  106,  22  AU.  78;  Bugbee  v. 
Stevens.  63  Vt.  1S5,  22  Atl.  80. 

The  supreme  court  of  Connecticut,  in  hold- 
ing invalid  a  tax  laid  by  the  town  of  Hart- 
ford upon  a  safety  fund  of  $800,000  and  ap- 
ward  deposited  by  an  insurance  company  with 
jB  trust  company,  gave  as  a  reason  for  so  do- 
ing that  the  shares  of  stock  in  the  insurance 
jcompany  were  already  taxed  in  the  hands  of 
its  stockholders  and  under  the  statute  at  their 
-market  value.  It  is  admitted,  it  said,  that  the 
.assets  constituting  the  safety  fund  were  an  im- 
portant factor  in  determining  the  market  value 
of  the  stock,  and,  as  the  law  stood,  a  tax  on  the 
market  value  of  the  stock  Is  a  tax  upon  the 
market  value  of  the  property  of  the  corporation. 
The  case  of  Nichols  v.  New  Haven  &  N.  Co.  42 
Conn.  120,  was  quoted  from  with  appiH)val,  and 
the  court  continued:  In  thus  causing  the 
4Bharcs  of  stock  to  be  assessed  to  their  respec- 
tive owners,  the  law  has  already  assessed  the 
very  property  to  the  shareholders  which  the 
town  now  seeks  to  have  assessed  against  the 
security  company.  This  would  manifestly  re- 
:SuIt  in  double  taxation,  which  is  alwsys  to  be 
.avoided  unless  t^e  law  plainly  and  Imperatively 
Imposes  it.  And.  further:  The  claim  of  the 
insurance  company  is  not  that  the  property  is 
exempt  from  taxation,  but  that  it  is  already 
taxed  and  ought  not  to  subjected  to  double 
taxation.  We  are  inclined  to  take  this  view  of 
the  case.  Security  Co.  v.  Hartford,  61  Conn. 
89,  23  Atl.  699. 

A  statute  of  Rhode  Island  to  regulate  the 
assessment  and  collection  of  taxes,  authorized 
towns  to  raise  money  needed  to  pay  state  taxes, 
current  expenses,  and  debts  by  taxing  real  and 
personal  estate,  and  provided  that  all  property 
in  the  state  liable  to  taxation  should  be  taxed 
at  its  full  cash  value.  The  assessors  were  to 
assess  and  apportion  any  tax  on  the  inhabit- 
ants of  the  town  and  ratable  property  therein, 
and  they  might  require  every  person  and  body 
corporate,  liable  to  taxation,  to  list  his  ratable  ! 
estate,  real  and  personal.  Real  estate  was  to 
be  taxed  where  it  was  located,  and  personal 
property  where  Its  owner  dwelt.  It  defined 
personal  property  as  Including,  for  the  purpose 
of  taxation,  shares  of  stock  in  corporations, 
to  be  taxed  to  their  owner,  and  required  these 
to  be  assessed,  like  other  personal  property,  in 
the  town  where  such  owner  lived.  Religious 
and  benevolent  societies  were  excepted ;  they 
were  to  be  taxed  in  the  towns  where  they  held 
their  meetings,  and  their  shareholders  were  not 
taxable  on  the  shares.  • 

Under  this  statute,  a  corporation  other 
than  a  religious  or  benevolent  association  was 
not  taxable  upon  its  capital  stock,  because,  if 
it  was,  as  Its  shareholders  are  taxable  on  their 
shares  therein,  it  would  be  double  taxation,  and 
this  is  not  allowed  unless  such  a  result  cannot 
^  avoided  under  the  plain  language  of  the  tax- 
ing statute:  and.  as  the  law  sub  itidice  pro- 
vided that  such  property  should  be  taxed  in 
shares,  and  all  property  at  its  fair  cash  value. 
Iind  that  a  list  of  ratnbles  should  be  made  and  i 
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the  tax  apportioned,  a  contrary  purpose  was 
evinced.  American  Bank  v.  Mumford,  4  B.  I. 
478. 

The  Rhode  Island  statutes  relating  to  taxa- 
tion (Pub.  Stat.  chap.  42,  |§  10,  11,  and  chap. 
43,  U  11.  12)  do  not  in  terms  limit  the  taxa- 
tion of  the  personal  estate  of  manufacturing 
corporations  to  machinery,  but  they  provide 
for  the  taxation  of  corporate  shares  to  the  own- 
ers unless  the  corporation  is  taxed  for  an 
amount  equal  to  the  full  value  of  its  property : 
and  they  also  authorize  the  assessors  to  coll 
upon  any  corporation  in  the  state  for  the 
amount  and  par  value  of  the  stock  of  any 
stockholder  assessable  by  them;  require  the 
corporation  to  respond  to  the  calls,  giving  the 
par  and  cash  value  of  the  shares  and  the  pro- 
portionate amount  per  share  at  which  its  real 
•'State  and  machinery,  if  any,  were  last  as- 
sessed ;  and  they  direct  that  the  stockholders 
shall  be  taxed  only  for  the  difference  In  the 
cash  market  value  of  each  share  by  them  held 
and  the  proportionate  amount  per  share  at 
which  the  corporate  real  estate  and  machinery 
were  last  assessed. 

1'he  necessary  implication  from  these  pro- 
visions is  that  a  manufacturing  corporation  is 
taxable  only  on  its  real  estate  and  machinery, 
and  not  upon  personal  property  generally, 
since  to  so  tax  it  would  be  double  taxation: 
therefore,  a  general  assessment  upon  the  per- 
sonal property  of  such  a  corporation  is  in- 
valid, and,  if  not  voluntarily  submitted  to, 
void.  Dunnell  Mfg.  Co.  v.  Newell,  15  R.  I.  233. 
2  Atl.  706. 

For  similar  reasons  a  separate  tax  upon  the 
l)ersonal  property  of  an  incorporated  reading 
room  with  a  capital  stock  divided  Into  shares 
assessable  to  the  stockholders  individually  Is 
illegal,  and  not  collectible.  Rr  Newport  Read- 
Ing-Room,  21  R.  I.  440,  44  Atl.  511. 

The  contention  of  the  relator  upon  an  ap- 
plication for  a  mandamus  to  compel  the  as- 
sessor in  San  Francisco,  California,  to  put 
upon  the  assessment  roll  stockholders  In  vari- 
ous corporations  and  the  depositors  in  savings 
hanks,  the  one  class  ujion  their  shares.  th.» 
other  upon  their  deposits,  was  that  it  was  the 
duty  of  that  ofllcer  to  assess  the  corporations 
upon  all  their  property  of  every  kind.  Includ- 
ing iheir  franchises,  and  the  individual  stock- 
holders as  well  upon  their  shares:  and  to  as- 
sess the  savings  banks  upon  all  their  assets. 
Including  the  aggregate  deposits,  and  also  tbo 
separate  depositors  upon  the  sums  respectively 
deposited.  The  supreme  court  unanimously  re- 
fused the  writ,  but  its  members  did  not  all 
ngree  upon  the  reasons  for  the  refusal. 

Ross,  J.,  writing  for  the  majority,  and  with 
whom,  Sharpstein,  McKee,  and  Thornton,  JJ.. 
concurred  without  reserve,  declared  that  If 
the  relator's  contention  would  In  effect  require 
the  assefi«ment  of  the  same  property' twice  for 
the  same  tax,  it  could  not  be  yielded  to,  for 
the  state  Constitution,  in  requiring  all  prop- 
erty In  the  state  not  exempt  under  the  laws 
of  the  United  States  to  be  taxed  In  proportion  to 
its  value,  not  only  did  not  authoriee,  but  clearly 
forbade,  double  taxation,  as  to  tax  a  portion 
of  the  property  more  than  once  would  certain- 
ly not  be  taxing  all  property  In  proportion 
to  Us  value.  lie  concludes  that  just  such 
duplicate  taxation  is  what  Is  demanded.  What 
Is  the  stock  of  a  corporation,  he  asks,  but  its 
property, — consisting  of  its  franchise  and  such 
other  property  as  the  corporation  may  own? 
Of  what  else  does  the  stock  consist?  When, 
therefore,  all  the  property,  of  every  character. 
of  the  corporation,  including  its  franchise,  is 
assessed,  then  all  the- stock  of  the  corporation 
is  assessed,  and  the  constitutional  mandate  is 
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•obeyed.  To  assess  all  of  the  property  of  the 
-corporatiou,  and  also  to  assess  to  each  of  the 
stockholders  the  number  of  shares  held  by  him, 
would,  it  is  manifest,  be  assessing  the  same 
property  twice,  once  in  the  aggregate  to  the 
•corporation  as  trustee  for  all  the  stockholders, 
^nd  again  separately  to  the  Individual  stock- 
holders in  proportion  to  the  number  of  shares 
beld  by  each.  Besides,  in  the  case  of  corpora- 
tions, the  legislature  had  enacted  that  all  their 
property  be  assessed  to  them,  and  should  not 
be  again  assessed  to  the  stockholders,  and  this 
it  had  the  right  to  do,  as  nothing  was  thereby 
exempted.  McKinstry,  J.,  in  concurring,  did 
not  deem  It  necessary  to  say  that  the  Consti- 
tiitlon  forbade  double  taxation,  but  that  it  was 
sufficient  to  say  that  It  did  not  require  corpo- 
rate franchises  and  property  and  corporate 
stocks  to  be  twice  taxed,  and  therefore  that 
the  legislature  had  the  power  to  legislate  as  it 
had  done.  Morrison,  Ch.  J.,  concurred  with 
respect  of  the  savings  ban^s  and  their  depoE* 
iters  not  being  both  subject  to  taxation,  but 
refrained  from  expressing  any  opinion  with 
respect  of  the  corporations  and  their  stock- 
holders, while  Myrick,  J.,  concurred  with  re- 
spect of  the  nontaxablllty  of  stockholders  on 
their  shares  when  the  corporation  was  fully 
taxed  upon  all  It  owned,  but  expressed  no  opin- 
ion coaccming  the  taxability  of  deposits  In 
savings  banks  to  the  several  depositors.  Peo- 
ple cj?  rel.  Burke  v.  Badlam,  57  Cal.  594. 

b.  OQTfital   stock    and   corporate   property. 

There  has  been  less  litigation  concerning 
dnplicate  taxation  of  corporations,  assessed  at 
once  upon  their  capital  stock  and  their  prop- 
erty ;  but  it  cannot  be  said  that  there  is  greater 
harmony  in  the  decisions  relating  thereto. 

As  a  general  rule,  says  Cooper,  J.,  of  the 
Tennessee  supreme  court,  the  taxation  of  the 
eapital  stock  of  a  coi'poration  may  protect  its 
property  iu  which  the  capital  stock  may  be  in- 
vested, and  the  taxation  of  the  property  may 
protect  the  capital  stock,  for  the  capital  is 
nsnally  representative  of  the  property  of  the 
corporation,  and  the  property  the  representa- 
tive of  the  capital  stock.  Bank  of  Commerce 
V.  McGowan,  6  Lea,  705. 

It  is  apparent,  says  Chief  Justice  Walte,  In 
substance,  in  another  case  originating  in  Ten- 
nessee, from  the  charter  that  the  money  paid 
Into  the  treasuiT  dpon  subscriptions  was  to  be 
ased  In  building  and  equipping  the  railroad. 
The  capital  was  to  be  converted  into  the  rail- 
road and  its  appurtenances.  A  tax  upon  the 
railroad,  therefore,  after  its  completion,  la  nee- 
•essarlly  a  tax  upon  the  capital,  because,  prac- 
tically, the  capital  and  that  into  which  It  has 
been  converted  are  the  same.  The  railroad 
may  be  worth  more  than  the  capital,  but  all 
the  capital  is  in  the  railroad.  Such  being 
the  case,  the^  taxation  of  both  railroad  and 
capital  would-be,  so  far  as  the  corporation  Is 
concerned,  double  taxation.  Tennessee  v. 
Whitworth,  117  U.  S.  129,  29  L,  ed.  830,  6  Sup. 
-Ct  Rep.  645. 

The  Indiana  supreme  court  decides  that 
when  a  statute  enacts  that  the  property  of  in- 
corporated companies  shall  not  be  listed  and 
assessed  at  a  greater  rate  thnn  if  It  belonged 
to  private  Individuals  or  Arms,  and  that  In  all 
cases  where  the  tangible  property  or  the  cap- 
ital stock  of  a  corporation  is  listed  and  as- 
^ess'^d  thoreunder  tli€  shares  of  stock  shall  not 
1>e,  then  the  capital  stock  of  a  domestic  mining 
company  cannot  be  assessed  where  the  whole 
amount  of  it  Is  invested  in  tangible  property 
all  of  which  Is  duly  listed  and  returned  for 
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taxation.  Hyland  v.  Brazil  Block  Coal  Co.  128 
Ind.  335,  26  N.  E.  672. 

In  Missouri  it  is  held  that  a  lien  of  the  state 
for  taxes  does  not  rest  upon  railroad  property 
ill  8penie  conveyed  to  an  innocent  purchaser, — 
the  statute  providing  for  assessments  of  back 
taxes  Cor  periods  prior  to  Its  enactment.  For 
the  reason  that  the  railroad  was  during  the 
time  covered  by  such  statute  subjected  to  tax- 
ation upon  its  capital  stock  under  appropriate 
legislation,  and  it  was  not  to  be  presumed  that 
double  taxation  by  taxing  capital  stock  eo 
nomine  and  property  in  specie,  too,  was  in- 
tended. State  V.  St.  Louis,  K.  C.  &  N.  U.  Co. 
77  Mo.  203. 

In  Washington  It  Is*  held  that  when  the  en- 
tire capital  stock  of  a  domestic  corporation  Is 
Invested  In  real  and  personal  property,  and  all 
cf  such  property  is  subjected  to  taxation,  an 
additional  tax  cannot  be  imposed  on  the  capital 
stock  vo  nomine  In  the  absence  of  a  statute  ex- 
pressly authorizing  duplicate  taxation  In  that 
form.  Lewlston  Water  k  P.  Co.  v.  Asotin 
County,  24  Wash.  371,  64  Pac.  544. 

When  the  capital  stock  of  a  corporation  is 
taxed  in  Mississippi  on  account  of  having  es- 
caped taxation  for  several  years,  the  previous 
taxes  assessed  on  its  real  and  personal  property 
should  be  credited,  although  there  is  no  ex- 
press statutory  provision  therefor.  Because 
taxing  such  property  again  under  the  designa- 
tion "capital  stock"  would  be  double  taxation. 
State  V.  Simmons,  70  Miss.  485,  12  So.  477. 

But  in  that  state  a  tax  imposed  upon  a  bank, 
measured  by  its  entire  assets,  and  in  lieu  of 
all  other  taxes,  state,  county,  and  municipal, 
when  the  statute  imposing  such  tax  provides 
that  the  immunity  can  be  secured  only  when 
the  tax  is  fully  and  promptly  paid  and  all 
other  statutory  requirements  are  conformed  to, 
leaves  a  bank  paying  a  privilege  tax  upon  its 
capital  stock  assessed  under  a  prior  act  thereby 
amended,  and  which  has  a  considerable  sur- 
plus, still  liable  to  local  ad  valorem  property 
taxes.  Bank  of  OxfoiHl  v.  Oxford,  70  Miss. 
504,  12  So.  203. 

Alabama  holds  the  assessment  of  a  bank  on 
Its  real  estate,  and  also  on  its  aggregated 
chares  of  capital  stock,  at  market  value,  is  not 
objectionable  for  duplicity.  Jefferson  Countv 
Sav.  Bank  v.  Hewitt,  112  Ala.  546,  20  So.  926. 

In  Massachusetts,  under  a  statute  for  the 
taxation  of  corporations  according  to  the  ag- 
gregate market  value  of  their  shares  of  stock 
less  their  real  estate  and  machinery  locally 
taxed,  as  a  franchise  tax, — an  excise  or  duty 
on  a  commodity,  as  the  Massachusetts  Consti- 
tution has  It, — ^and  not  a  property  tax,  the 
corporation  Is  not  entitled  to  the  deduction  of 
other  taxable  property  that  it  possesses.  If 
In  a  given  case  the  result  is  duplicate  taxation 
I'ellef  must  be  sought  from  the  legislature;  the 
courts  have  no  power  to  grant  it.  Com.  v.  New 
England  Slate  &  Tile  Co.  13  Allen,  391. 

While  by  the  Illinois  revenue  act,  providing 
that  the  capital  stock  of  all  domestic  compa- 
nies, with  certain  exceptions,  shall  be  so  valued 
by  the  state  board  of  equalization  as  to  deter- 
mine its  fair  cash  value  inclusive  of  the  fran- 
chise, over  the' assessed  value  of  the  tangible 
property,  and  that  in  all  cases  where  the  tangi- 
ble property  or  the  capital  stock  is  assessed 
the  shares  shall  not  be,  it  is  Intended  that 
double  taxation  shall  be  avoided,  an  objection 
that  the  same  property  is  taxed  twice  when  an 
nf^sossment  has  been  laid  upon  the  tangible 
property  and  another  on  the  capital  stock  of 
a  corporation  Is  not  sustained,  where  It  is  not 
shown  that  the  tangible  property  equals  in 
value  the  capital  stock.  Distilling  &  Cattle 
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Feeding  Co.  v.  People  ex  rel.  Bamewolt,   161 
111.  101,  43  N.  E.  779. 

c.  In  general. 

In  corporations  four  elements  of  taxable 
value,  reinarkB  Chief  Justice  Waite  for  the 
United  States  Supreme  Court,  are  sometimes 
found :  (1)  Franchises ;  (2)  capital  stoclE  In 
the  hands  of  the  corporation;  (8)  corporate 
property ;  and  (4)  shares  of  the  capital  stoclE 
in  the  hands  of  the  individual  stockholders. 
Each  of  these  is,  under  some  circumstances, 
an  appropriate  subject  of  taxation,  and  it  is, 
no  doubt,  within  the  power  of  a  state,  when 
not  restrained  by  constitutional  limitations,  to 
assess  taxes  upon  them  in  a  way  to  subject 
the  corporation  or  the  stockholders  to  double 
taxation.  Double  taxation  is,  however,  never 
to  be  presumed.  Tennessee  v,  Whitworth,  117 
U.  S.  129,  29  L.  ed,  830,  6  Sup.  Ct.  Rep.  645. 

Statutes  imposing  taxes  upon  domestic  cor- 
porations on  their  corporate  franchises,  meas- 
ured by  the  amount  of  capital  stock  employed 
within  the  state,  are  not  in  conflict  with  any 
provision  of  either  the  Federal  or  the  New  York 
state  Constitution,  even  though  in  their  prac- 
tical operation  In  a  given  case  unequal  and 
double  taxation  result.  People  ew  rel.  Postal 
Teleg.  Cable  Co.  v.  Campbell,  53  N.  Y.  S.  R. 
790,  24  N.  Y.  Supp.  208. 

Inasmuch  as  the  New  York  tax  law  (§  13) 
provides  for  the  taxation  of  stockholders  in 
state  and  national  banks  on  the  value  of  their 
shares  of  stock,  and  contains  no  exception  or 
qualification,  it  is  the  duty  of  the  assessors  to 
assess  such  shares  at  their  fair  value  irrespec- 
tive of  the  character  of  the  assets  belonging  to 
the  bank,  whether  taxable  or  nontaxable.  They 
need  give  no  credit  for  railroad  shares,  for  in- 
stance, owned  by  the  bank  and  forming  part 
of -the  capital  and  surplus,  in  railroads  fully 
taxed.  People  ex  rel.  Engl  Is  v.  Feitner,  30 
Misc.  215,  63  N.  Y.  Supp.  464. 

Money  at  interest,  secured  by  municipal 
bonds  held  by  a  Pennsylvania  savings  bank,  is 
taxable  when  a  statute  expressly  inclusive  of 
banks  and  corporate  owners  subjects  to  taxa- 
tion all  money  owing  by  solvent  debtors,  wheth- 
er by  promissory  note  or  penal  or  single  bill, 
bond  or  Judgment,  and  all  public  loans  save 
state.  Federal,  and  bank  notes,  notwithstanding 
the  shareholders  are  taxed  on  their  stock. 
Wilkes-Barre  Deposit  &  Sav.  Bank  v.  Wllkes- 
Barre,  148  Pa.  601,  24  Atl.  111. 

A  statute  requiring  all  therein-named  cor- 
porations, in  addition  to  other  property  that 
must  be  listed,  to  pay  a  tax  upon  their  capital 
stock,  taking  as  the  basis  therefor  the  market 
value,  or,  if  there  is  none,  the  actual  value  of 
the  aggregate  shares,  and  deducting  therefrom 
the  value  of  the  listed  real  and  personal  prop- 
erty, renders  liable  to  be  taxed  on  the  difference 
a  corporation  within  the  statute,  notwithstand- 
ing the  whole  amount  thereof  is  invested  in 
property  situated  and  taxed  in  another  state, 
and  also  despite  the  fact  that  the  shareholders, 
both  resident  and  nonresident,  are,  besides, 
taxed  upon  their  holdings,  and  the  corporation 
is  made  the  medium  for  collecting  such  taxes 
and  liable  to  the  state  for  them  in  the  first  in- 
stance. Durham  County  v.  Blackweii  Dur- 
ham Tobacco  Co.  116  N.  C.  441,  21  S.  B.  423. 

An  insurance  company  may  lawfully  be  taxed 
upon  its  capital  stock,  notwithstanding  it  is 
also  subjected  to  a  license  tax.  New  Orleans 
V.  People's  Ins.  Co.  27  La.  Ann,  519. 

The  supreme  court  of  Missouri,  setting  out 
to  construe  the  general  revenue  law  of  that 
state  providing  for  the  taxation  of  "all  prop- 
erty owned  by  incorporated  companies  over 
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I  and  above  their  capital  stock,"  with  respect  of 
the  property  of  the  Hannibal  ft  St.  Joseph  Rail- 
road Company,  which  had  a  charter  exemption, 
had  much  difficulty  in  arriving  at  a  fair  con- 
clusion.    Deeming  the  phraseology  of  the  law 
obscure,  the  court  referred  to  the  special  acts 
touching  the  burdens  and  immunities  of  thls- 
road,  and  others  concerning  the  other  rallix^ads 
of  the  state,  to  reach,  if  possible,  the  legisla- 
tive intent.     The  question  to  be  answered  was- 
whether  the  roadbed,   machinery,   depots,   and 
other  property  used  in  operating  were  taxable 
as  property  over  and  above  the  capital  stock. 
The    court    said :     What    description   of    prop- 
erty was  intended  to  be  embraced  by  the  words- 
"all    property    owned    by    incorporated    compa- 
,  nies  over  and  above  their  capital  stock,'*  it  must 
be  conceded  is  not  very  plain,  especially  as  ap- 
plied   to   railroads.     The   difficulty   Is    not   di- 
minished by  taking  into  consideration  the  ad- 
ditional provision  which  enumerates  sliares  of 
stock  as  another  subject  of  taxation.     It  Is  un- 
doubtedly. It  continued,  not  literally  the  cap- 
I  itnl  stock  taking  these  words  in    their    usual 
I  acceptation.     Capital    stock    in    Its   strict   slg- 
;  niflcation  exists  only  nominally;  the  money  or 
\  property   which   it   represents   is   the   tangible 
,  reality.     The  one  is  the  representative  of  the 
I  other,  and  if  the  stock  and  the  property  are 
I  both  taxed,  the  taxation  is  double.     Hannibal 
I  ft  St.  J.  R.  Co.  V.  Shacklett,  30  Mo.  550. 

I  IX.  Valuation. 

a.  In  general. 

I      Much  of  the  ground  underlying  the  quest  ions- 
I  pertinent  to  this  topic  has  already  been   inci- 
dentally  covered  in  the  foregoing  division^,  not- 
;  ably  in  dlv.  IV.     It  will  not  be  necessary  to  re- 
I  peat  what  has  been  said  elsewhero  in  point. 
I      It  is  not  an  easy  matter  Justly  and  fairly  to 
I  value  capital  stock  so  that  no  intangible  ele- 
;  ment  eludes  the  grasp,  and  naught  is  too  beav- 
I  ily   burdened.     Hence,    the    most    acrimonious 
I  contests  with  respect  of  the  taxation  of  capital 
,  stock  have  been  waged  over  rules  of  valnation 
I  and  the  results  of  their  application. 
I      The  actual  market  value  of  the  capital  stock 
i  of  a  corporation  is  determined  by  factors  differ- 
ing essentially   in   kind   from   those  which  fix 
the  actual  value  of    the  property    and    assets 
which  the  capital  stock  of  the  corporation  rep- 
resents.    Hamilton  Mfg.  Co.  v.  Massachusetts, 
6  Wall.  632,  18  L.  ed.  904. 

When  the  whole  property  of  a  foreign  cor- 
poration is  within  the  state  of  Ohio  the  tax 
imposed  upon  Its  capital  stock  in  virtue  of  the 
"Hard"  law,  based  upon  the  proportion  of  the 
authorized  capital  represented  by  property 
owned  and  employed  in  the  state,  is  to  be  com- 
puted upon  the  entire  authorized  capital  stock. 
'  A^.tuK  Standard  Iron  ft  Steel  Co,  v.  Taylor,  4 
Ohio  S.  ft  C.  P.  Dec.  180,  Affirming  3  Ohio  N. 
P.  152. 

A  state  tax  of  1-10  of  1  per  cent  on  the  capi- 
tal stock  subscribed  or  issued  and  outstanding. 
,  Imposed  as  a  franchise  or  privilege  tax,  upon 
corporations.  Is  not  unreasonable, — not  above 
the  continuing  value  of  the  franchise  from  year 
to  year,  and  so  is  clearly  constitutional.  South- 
ern Gum  Co.  V.  Laylln,  66  Ohio  St.  578,  64  N. 
E.  564. 

When  the  Constitution  and  laws  require  all 
I  property  to  be  assessed  at  its  actual  value,  and 
corporate  property  at  no  higher  rate  than  that 
'  owned  by  natural  persons,  a  corporation  whose^ 
I  capital  stock  is  assessed  by  state  assessors  at 
Its  full  value  is  not  entitled  to  have  the  assess- 
;  ment  set  aside,  because  the  general  practice 
I  of  local  assessors  in  assessing  individual  prop- 
'  erty  is  to  assess  it  much  below  par.     Paducab 
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Street  R.  Co.  v.  McCracken  County,  20  Ky.  L. 
Rep.  1294,  49  S.  W.  178;  Louisville  R.  Co.  v. 
Com.  20  Ky.  L.  Rep.  1509,  49  S.  W.  486. 

The  fact  that  a  state  board  of  equalization, 
In  fixing  the  valuations  for  taxation  of  the  cap- 
ital stock  and  franchises  of  several  railroad 
companies,  in  some  cases  makes  such  valuation 
no  greater  than  the  assessed  value  of  the  tangi- 
ble property,  and  in  others  makes  it  consider- 
ably greater,  is  not  In  Itself  evidence  of  unjust 
or  fraudulent  discrimination  against  the  lat- 
ter, since  the  valuation  may  honestly  and  with- 
out intentional  unfairness  be  returned  one  way 
or  the  other  according  to  varying  circum- 
stances. Chicago,  B.  &  Q.  R.  Co.  v.  Slders,  88 
111.  322. 

Nor  is  It  a  valid  objection  that  the  valuation 
of  the  capital  stock  of  a  railroad  corporation 
using  and  operating  a  line  of  railroad  of  which 
it  owns  in  fee  three  fifths,  and  leases  from  other 
roads  two  fifths,  of  the  mileage  of  its  main 
track,  is  distributed  to  counties  in  which  it 
operates  only  leased  lines,  when  the  statute 
requires  the  aggregate  assessment  of  capital 
stock  to  bo  distributed  proportionately  to  coun- 
ties in  like  manner  that  railroad  track  assess- 
ments are  distributed,  which  is  in  mileage  pro- 
portion, and  when  leased  as  well  as  owned 
lines  are  in  express  terms  taxable  to  the  corpo- 
ration operating  them  as  a  part  of  its  general 
system  under  charter  authorization.  Iluck 
V.  Chicago  &  A.  R.  Co.  86  111.  352. 

An  objection  that  a  railroad  has  not  been  as- 
sessed for  taxation  on  its  capital  stock  and 
franchise  at  a  rate  uniform  with  other  rail- 
roads because  it  is  a  narrow-gauge  road  cost- 
ing and  worth  a  third  less  than  other  standard 
gauge  roads,  fails  when  It  Is  not  shown  that 
the  right  of  way,  depot  grounds  and  buildings, 
capital  stock,  franchise,  and  earning  power  are 
also  of  less  value.  Union  Trust  Co.  v.  Weber, 
96  111.  346. 

A  valid  assessment  for  taxation,  In  Illinois, 
of  the  capital  stock  of  a  consolidated  railroad 
formed  of  three  constituents,  one  of  which  was 
a  domestic  corporation,  and  whose  line  extends 
into  other  states,  is  made  by  taking  the  value 
of  the  entire  capital  stock  of  the  consolidated 
company  and  adopting  such  a  proportion  there-  ! 
of  as  the  length  of  line  in  Illinois  bears  to  the  ! 
total    length   operated.     Ohio   &   M.   R.   Co.   v.  1 
Weber,  96  III.  443.  i 

In  Maryland  it  is  the  duty  of  the  state  tax 
commissioner  to  value,  for  the  purpose  of  tax- 
ation, the  shares  of  stock  in  domestic  corpora- 
tions, and  to  furnish  to  the  county  commission- 
ers of  each  county  wliereln  the  shareholders 
reside  a  statement  of  his  valuations ;  and  un- 
less his  valuations  are  changed  on  appeal  from 
his  decision  to  the  comptroller  and  treasurer  of 
the  state,  they  stand  as  the  basis  for  assessing 
the  state,  county,  and  municipal  taxes;  If  so 
changed,  the  new  valuations  of  the  comp- 
troller and  treasurer  take  their  place  as  such 
basis.  And  a  municipality  cannot  put  upou 
such  shares  any  different  valuation.  Shares 
of  stock  must  be  put  upon  the  local  rolls, 
at  the  valuations  thus  furnished  to  the 
county  commissioners.  James  Clark  Distilling 
Co.  V.  Cumberland  (Md.)  52  Atl.  661. 

In   Arkansas  the  value  of  property,   within  I 
the  state,  of  an  interstate  express  company,  is  I 
not  arbitrarily   to  be  fixed   under   the   statute 
(Acts  1893,  p.  232,  $§  1.  2)   at  the  proportion 
of  the  capital  stock  which  its  railway  mileage 
in  the  state  bears  to  its  railway  mileage  every-  , 
where,  save  when  there  is  no  evidence  showing  | 
the   true  value  to  be  otherwise.     When   there  i 
is  an  offer  of  such  evidence  it  must  be  received  | 
and  considered.     Wells,   V.  &  Co.'s  Express  v.  • 
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Crawford  County,  63  Ark.  57C,  37  L.  R.  A.  371, 
40  S.  W,  710. 

When,  in  Alabama,  on  citation  from  a  county 
revenue  board,  a  corporation  which  has  re- 
turned its  capital  stock  for  taxation  at  a  stated 
valuation  Is  cited  to  show  cause  why  the  valu- 
ation should  not  be  Increased,  and  answers  on 
oath  showing  facts  making  manifest  the  cor- 
rectness of  the  original  valuation,  such  board, 
when  admitting  such  facts,  and  without  con- 
tradictory evidence,  has  no  right  to  increase 
the  appraisement.  Capital  City  Water  Co.  v. 
Revenue  Board,  92  Ala.  380,  9  So.  326. 

When  shares  of  capital  stock  have  been  with- 
drawn from  the  market  by  the  entering  into  a 
trust  of  the  corporation  which  Issued  them, 
their  value  Is  properly  measured,  for  the  pur- 
pose of  taxation,  by  that  of  the  corresponding 
shares  in  the  combination  for  which  they  have 
been  exchanged.  Planters'  Crescent  Oil  Co.  v. 
Assessor,  41  La.  Ann.  1137.  6  So.  809. 

A  charge  that  in  assessing  a  mining  corpo- 
ration the  assessor  valued  the  mine  by  taking 
the  selling  price  of  the  shares  as  the  measure 
of  the  valuQ  of  the  capital  stock,  and  a  fifth  of 
the  aggregate  as  the  value  of  the  mine,  is  not 
sustained  in  the  face  of  the  officer's  testimony 
that  he  valued  the  property  after  going  upon 
it  and  looking  at  it  and  according  to  what 
in  his  Judgment  was  its  real  worth.  It  is  im- 
material what  calculations  and  estimates  he 
made,  or  what  reasoning  he  adopted,  if  his 
conclusion  was  the  result  of  his  honest  Judg- 
ment of  the  value  of  the  property,  after  per- 
sonal examination.  Eureka  Dist.  Gold  Min. 
Co.  V.  Ferry  County   (Wash.)   68  Pac.  727. 

The  basis,  in  Pennsylvania,  for  the  taxation 
of  corporations  under  a  statute  requiring  the 
officers  thereof  to  estimate  and  appraise  the 
capital  stock  at  its  actual  value  in  cash,  not 
less,  however,  than  the  average  price  at  which 
the  stock  sold  during  the  year,  and  not  less 
than  the  price  or  value  indicated  or  measured 
by  net  earnings  or  the  amount  of  profit  made 
and  either  declared  in  dividends  or  carried  to 
surplus  or  sinking  fund.  Is  the  real  value  of 
the  capital  stock,  and  Is  not  the  assumed  value 
of  the  capital  required  to  produce  the  earnings 
above  current  expenses  at  the  rate  of  6  per 
cent.  I'hese  are  relevant  factors,  and  nothing 
more,  to  arrive  at  the  actual  value.  It  is  er- 
ror arbitrarily  to  select  such  factors  as  the  sole 
brisis  of  the  assessment.  Com.  v.  Edgerton 
Coal  Co.  14  Pa.  Co.  Ct.  449.  Affirmed  in  164  Pa. 
284,  30  Atl.  125.  129  :  Com.  v.  Sharon  Coal  Co. 
3  Dauphin  Co.  Rep.  243,  Affirmed  in  164  Pa. 
304,  30  Atl.  127;  Com.  v.  Delaware,  S.  &  S. 
R.  Co.  3  Dauphin  Co.  Rep.  249.  Affirmed  In  165 
Pa.  44.  30  Atl.  522,  523  :  Com.  v.  Philadelphia 
Co.  3  Dauphin  Co.  Rep.  230 :  Com,  v.  Provi- 
dent Life  &  T.  Co.  3  Dauphin  Co.   Uep.  264. 

And  it  Is  error  to  value,  for  the  purpose  of 
taxation,  the  capital  stock  of  a  corponition 
upon  the  single  basis  of  the  assessed  valuation 
of  the  real  and  personal  property  of  the  cor- 
poration as  made  by  the  local  assessors  for 
local  taxation.  The  auditor  general  is  bound 
to  consider  all  other  pertinent  facts  affecting 
the  value  of  the  capital  stock, — such  as.  In- 
debtedness, net  earnings.  Inability  to  pay  divi- 
dends, etc.,  and  if  he  fails  to  do  so  the  assess- 
ment cannot  stand.  Com.  v.  Manor  Gas  Coal 
Co.  188  Pa.  195,  41  Atl.  605. 

Taxes  on  capital  stock  are  to  be  computed 
on  the  appraised  value,  although  that  exceeds 
the  amount  that  has  been  paid  upon  the  shares. 
Com.  V.  Union  Traction  Co.  1  Dauphin  Co.  Rep. 
178. 

A  railroad  and  canal  company  lawfully  en- 
gaged in  mining  coal  as  well  as  carrying  freight 
and  passengers,  and  doing  business  in  a  state 
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that  taxes  transportation  companies  one  way 
and  mining  companies  another,  Is  entitled  to 
have  Its  taxes  apportioned, — so  much  of  Its 
capital  stock  as  is  invested  in  mining  being 
taxable  nnder  the  mining  act.  and  so  much  as 
l8  in  transportation  under  the  other.  Com.  v. 
Delaware  &  H.  Canal  Co.  1  Dauphin  Co.  Rep. 
257. 

In  apportioning  a  state  tax  upon  the  capital 
stock  of  a  foreign  telegraph  company  which 
does  business  in  Pennsylvania,  according  to 
the  mileage  within  the  state,  the  factors  of 
computation  are  the  total  number  of  miles  of 
poles,  with  the  added  total  number  of  miles  of 
wires  owned  by  the  corporation  everywhere,  in 
comparison  with  the  combined  mileage  of  the 
poles  and  wires  it  owns  In  Pennsylvania.  Poles 
and  wires  that  belong  to  other  corporations, 
themselves  taxed  upon  capital  stock  which  such 
company  leases  or  controls,  do  not  enter  into 
the  problem  whether  situated  in  Pennsylvania 
or  elsewhere.  Com.  v.  Western  U.  Teleg.  Co. 
2  Dauphin  Co.  Rep.  40. 

In  enrlmatlng,  for  the  purposes  of  taxation, 
the  value  of  the  capital  stock  of  a  corporation, 
its  earning  capacity  is  one  of  the  important 
elements  to  be  taken  into  account ;  and  if  this 
varies  from  time  to  time,  the  valuation  will 
fluctuate  in  correspondence.  Hence,  each  as- 
sessment must  be  dependent  upon  the  control- 
ling facts  in  each  period  covered.  Com.  v.  Al- 
legheny Heating  Co.  2  Dauphin  Co.  Rep.  91. 

An  insurance  and  trust  company,  conducting 
two  distinct  lines  of  business,  a  purely  mutual 
insurance  business  where  the  policy  holders 
have  no  interest  of  any  kind  In  the  trust  busi- 
ness, and  a  trust  business  *  whose  stockholders 
have  no  interest  whatever  in  the  other  branch, 
is  not  to  be  taxed  upon  its  capital  stock  en- 
hanced by  the  value  of  the  property  and  assets 
of  its  Insurance  business.  Com.  v.  Provident 
Life  k  T.  Co.  9  Pa.  Dlst.  R.  479. 

The  actual  cash  value  of  the  capital  stock  of 
a  corporation  which  Is  the  subject  of  taxation 
in  Pennsylvania  Is  to  be  determined  as  a  ques- 
tion of  fact  upon  consideration  of  all  the  cor- 
porate property  and  assets,  tangible  and  intan- 
gible. Com.  v.  Lake  Shore  &  M.  S.  R.  Co.  3 
Dauphin  Co.  Rep.  176. 

The  fact  is  determinable  from  all  the  rele- 
vant testimony  furnished  in  each  particular 
case.  Com.  v.  Delaware,  L.  &  W.  R.  Co.  3 
Dauphin  Co.  Rep.  266. 

But  the  cost  of  reproducing  a  railroad  In  the 
state  when  It  Is  only  a  part  of  a  trunk  line  In- 
terstate system  Is  not  a  relevant  fact.  Com. 
V.  Lake  Shore  &  M.  S.  R.  Co.  3  Dauphin  Co. 
Rep.  172. 

It  Is  proper,  in  assessing  a  foreign  corpora- 
tion operating  palace  cars  in  Pennsylvania 
and  other  states,  to  take  as  the  basis  of  as- 
sessment such  proportion  of  its  capital  stock 
as  the  railroad  mileage  In  Pennsylvania  over 
which  it  runs  its  cars  bears  to  the  total  of 
such  mileage  everywhere.  Pullman's  Palace 
Car  Co.  V.  Pennsylvania,  141  U.  S.  18,  35  L.  ed. 
613,  3  Inters.  Com.  Rep.  595,  11  Sup.  Ct.  Rep. 
876. 

Inasmuch  as  the  basis  of  the  tax  In  Pennsyl- 
vania upon  the  capital  stock  of  a  corporation 
Is  Its  actual  value  in  cash,  and,  only  so  much 
of  its  income  as  is  divided  among  the  stock- 
holders in  dividends,  or  passed  to  surplus  or 
sinking  fund,  is  the  standard  of  minimum 
value,  a  capitalizntlon  at  6  per  cent  of  the 
corporate  receipts  above  the  operating  expenses 
is  erroneous.  A  railroad  coi-poratlon,  which 
has  paid  no  dividends,  passed  no  profits  to  sur- 
plus or  sinking  fund,  of  whose  stock  there  have 
been  no  sales,  whose  line  is  leased  to  and  op- 
erated and  equipped  by  another  railroad,  whose 
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traflic  has  been  in  great  part  lost  through  su- 
perior methods  of  transporting  Its  staple 
freight,  and  whose  property  will  not  bring 
enough  on  foreclosui'e  to  satisfy  the  mortgages 
upon  It,  Is  properly  assessed  only  on  the  noin- 
Inal  value  of  its  capital  stock  stated  In  the 
sworn  report  of  Its  officers  made  under  the 
statute,  notwithstanding  its  receipts  of  a  sum 
equal  to  0  per  cent  on  more  than  $800,000. 
Com.  V.  Jamestown  &  F.  R.  Co.  3  Dauphin  Co. 
Rep.  255. 

The  difference  has  been  already  pointed  out 
l>etween  state  and  local  taxation  in  New  York 
i-elative  to  corporate  capital  stock.  This  dif- 
ference affects  very  materially  the  rules  and 
methods  of  valuation,  and  it  must  be  kept  con- 
stantly in  mind  to  understand  and  apply  the 
docisions  In  that  state.  This  difference  is  re- 
sponsible for  much  of  the  apparent  confusion 
sometimes  noticed  in  the  New  York  case  law 
respecting  capital  stock  taxation.  There  are 
some  dlfTerencos,  also,  according  as  the  corpo- 
rations subjected  to  taxes  upon  capital  stock 
are  domestic  or  foreign  ones.  In  every  case, 
therefore,  two  questions  should  be  answered  at 
the  outset,  viz.:  Is  the  tax  a  state  tax  upon 
franchise  or  privilege,  or  a  local  tax  upon 
property  l)elonging  to  a  corporation?  and»  Is 
the  taxpayer  a  subject  or  an  alien  corporation? 

Let  us  turn  first  to  such  cases  as  Involved 
state  taxes,  and  have  not  elsewhei'e  herein  been 
suiBclently  noticed. 

As  respects  foreign  corporations,  only  such 
part  of  the  capital  stock  invested  In  plant  and 
business  as  is  represented  by  the  actual  value 
of  the  property,  whether  In  money,  goods*  or 
other  tangible  things,  is  to  be  regarded  as  em- 
ployed by  a  foi^ign  corporation  within  the 
state  for  the  purpose  of  state  taxation.  A 
foreign  corporation  may  keep  goods  for  sale  in 
New  York.  It  may  there  have  money  on  de- 
posit, and  it  may  have  other  property.  All 
this,  whatever  its  value,  Is  the  basis  of  taxa- 
tion. It  Is  therefore  error  to  take  the  total 
sales  made  by  such  a  corporation,  and,  com- 
paring these  with  the  total  of  its  sales  in  the 
state  of  New  York,  treat  the  same  proportion 
of  the  entire  capital  stock  as  employed  and 
taxable  within  the  state.  An  assessment  made 
according  to  such  a  rule  of  valuation  cannot 
stand.  People  ex  rel.  Seth  Thomas  Clock  Co. 
v.  Wemple,  133  N.  Y.  323,  31  N.  E.  239,  Revers- 
ing 42  N.  Y.  S.  R.  60.  16  N.  Y.  Supp.  602. 

There  must,  however,  as  above  noted,  be  ex- 
cluded from  the  computation  Idle  real  estate 
purchased  with  surplus  profits  only.  People 
f'T  rcl.  Singer  Mfg.  Co.  v.  Wemple,  150  N.  Y. 
46,  44  N.  K.  787. 

Both  cases  are  followed  In  People  ex  rel. 
New  England  I-ioan  ft  T.  Co.  v.  Roberts,  25 
App.  Div.  16,  49  N.  Y.  Supp.  10,  Affirmed  In  156 
N.  Y.  688,  50  N.  B.  1120. 

For  the  purposes  of  this  tax,  a  domestic  cor- 
poration (being,  of  course,  subject  to  taxation 
upon  Its  franchise),  whose  capital  was  Invested 
in  patent  rights  which  in  turn  were  parceled 
out  to  divers  subordinate  corporations*  both. 
domestic  and  foreign  ones,  from  whom  It  has 
taken  in  exchange  stocks  and  bonds,  is  to  be 
regarded  as  employing  and  subject  to  taxation 
on  capital  In  New  York  only  such  parts  of  Its 
capital  stock  as  are  represented  by  stocka  in 
domestic  corporations,  by  the  reserved  rlsbts 
not  yet  transferred  by  it,  and  by  the  bonds  of 
foreign  corporations  and  other  choses  In  action 
which  have  been  drawn  to  and  have  their  sitna 
at  the  corporate  domlcll.  The  stocks  of  the 
foreign  corporations  are  not  to  be  computed 
in  People  esr  reL  Edison  Electric  Light  Co.  ▼. 
Oampboll.  138  N.  Y.  543,  20  L.  R.  A.  453.  34 
N.  E.  370. 
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In  tbe  case  of  a  domestic  corporation  that 
lias  paid  no  dividends,  and  of  whose  stoclc  none 
has  been  sold,  the  actual  value  of  its  capital 
stock  Is  measnred  by  tbe  value  of  its  net  as- 
sets, plus  good  will  and  the  right  to  conduct 
Its  business  under  Its  franchise.  People  ex  reU 
Wiebu^b  *  H.  Co.  v.  Roberts,  154  N.  Y.  101, 
47  N.  E.  980. 

Because  a  domestic  corporation  subject  to 
such  state  tax  hss  passed  dividends  and  taken 
the  accumulated  profits  to  invest  in  tbe  stock 
and  bonds  of  a  foreign  railroad  company  whose 
only  business  is  that  of  carrier  to  and  from 
the  mines  owned  and  operated  by  such  domes- 
tic corporation  in  the  foreign  territory,  such 
Invested  profits  cannot  be  regarded  as  con- 
verted Into  capital  stock  employed  at  home  on 
the  theory  that,  mines  being  a  wasting  prop- 
erty tending  toward  exhaustion,  the  longer 
they  are  worked  the  more  the  capital  invested 
therein  must  be  deemed  impaired,  so  that  there 
Is  In  fact  no  surplus.  People  cw  rcl.  United 
Verde  Copper  Co.  v.  Roberts,  156  N.  Y.  585, 
51  N.  R.  203.  Reversing  25  App.  Dlv.  89,  48 
N.  Y.  Supp.  881. 

The  rule  laid  down  in  People  eat  rel.  New 
York  &  E.  River  Ferry  Co.  v.  Roberts,  168  N. 
Y.  14,  60  N.  E.  1043,  requires  that  the  compu- 
tation of  the  state  franchise  tax  upon  a  domes- 
tic corporation  paying  less  than  6  per  cent 
of  dividends  be  based  on  the  actual,  and  not  the 
par,  value  of  the  capital  stock,  although  that 
is  at  a  premium.  People  ex  rel.  New  York  C. 
ft  H.  R.  R.  Co.  V.  Knight,  75  App.  Dlv.  160,  77 
N.  Y.  Supp.  401. 

To  the  same  effect.  Is  People  ew  rel.  Colonial 
Trust  Co  V.  Morgan,  47  App.  Dlv.  126.  62  N. 
Y,  Supp.  191,  Affirmed  In  162  N.  Y.  654,  57  N. 
E.  1116. 

When  a  foreign  corporation  presents'  no  evi- 
dence as  to  what  property  it  has  employed  in 
the  state  of  New  York,  real  or  personal  or  both, 
and  does  show  that  k  certain  amount  of  its 
capital  stock  is  employed  within  the  state,  and 
It  Is  made  to  appear  that  the  full  par  value  of 
Its  stock  was  paid  Into  its  treasury  by  its 
stockholders,  the  state  comptroller  Is  war- 
ranted in  assessing  such  state  tax  according 
to  the  full  par  value  of  the  capital  stock  thus 
shown  to  be  employed  within  the  state,  not- 
withstanding the  officers  of  such  corporation 
reported  its  value  at  but  25  per  cent  of  par, 
when  there  had  been  no  sales  of  the  stock  In 
the  market,  and  nothing  to  account  for  the  de- 
preciation. People  ex  rel.  American  Axe  & 
Tool  Co,  V.  Roberts,  82  Hun,  313,  31  N.  Y. 
Supp.  245. 

That  officer  Is  also  warranted  in  regarding 
as  worth  par,  for  the  purposes  of  such  tax, 
the  capital  of  a  domestic  corporation  full  paid 
in  money,  wholly  invested  In  an  apartment 
house  in  part  leased  to  Its  stockholders  upon 
agreements  proportionately  to  pay  any  deficit 
In  the  receipts  from  the  other  part  needed  to 
meet  the  operating  expenses,  when  there  have 
been  no  sales  of  stock,  and  it  is  made  to  ap- 
pear that  the  fair  rental  value  of  the  apart- 
ments occupied  by  the  stockholders,  added  to 
the  other  receipts,  would  produce  a  fair  return 
upon  the  capital,  and  the  investment  was  a 
recent  one.  People  cap  rel.  Gramercy  Co.  v. 
Roberts,  91  liun,  146,  36  N.  Y.  Supp.  277. 

When,  however,  the  only  evidence  the  comp- 
troller has  upon  which  to  value  the  capital 
stock  of  a  domestic  railroad  corporation  at  full 
par  value  for  the  purpose  of  the  state  franchise 
tax  consists  of  the  corporate  report  showing 
a  half  million  capitalization  In  $100  shares 
full  paid,  and  that  the  entire  capital,  with 
14.600,000  more  in  Income  bonds  made  a  lien 
superior  to  the  stock,  has  been  Invested  in  con* 
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struction  and  equipment,  that  no  dividends 
have  2>een  paid,  and  that  the  stock  has  not  sold 
higher  during  the  year  than  10  per  cent, — 
that  officer  is  not  warranted  In  valuing  the 
capital  stock  at  par.  The  fact  that  the  com- 
pany has  a  valuable  franchise,  has  reduced  Its 
debt,  and  bus  good  prospective  business  Is  no 
justification.  People  ex  rel.  Staten  Island 
Rapid  Transit  R.  Co.  v.  Roberts,  4  App.  Dlv. 
334,  38  N.  Y.  Supp.  724. 

A  foreign  corporation  is  in  no  case  taxable 
on  account  of  capital  employed  within  the  state 
lieyond  its  total  authorized  capital.  People  er 
tel.  International  Contracting  Co.  v.  Roberts. 
27  App.  Dlv.  400,  50  N.  Y.  Supp.  302. 
^  In  estimating  the  amount  of  capital  stock 
employed  within  the  state  by  a  foreign  corpora- 
tion as  the  basis  of  such  state  tax,  in  the  case 
of  a  going  concern,  manufacturing,  buying,  and 
selling  at  retail  a  stock  of  merchandise,  the 
actual  or  real  value  of  the  assets, — ^goods,  bills, 
and  accounts  receivable,  furniture,  fixturt^s,  and 
chattels  in  use. — is  to  be  taken,  not  the  In- 
ventory face  or  book  value,  where  the  former 
Is  testtiiod  to  by  a  competent  and  credible  wit- 
ness neither  contradicted  nor  impeached.  Peo- 
ple ex  rcl.  .lourneay  &  B.  Co.  v.  Roberts,  37 
App.  Dlv.  1,  55  N.  Y.  Supp.  317. 

In  harmony  with  the  last  case,  and  with 
that  of  People  ex  rel,  Wlebusch  &  H.  Co.  v.  Rob- 
erts, 154  N.  Y.  101,  47  N.  E.  980.  It  was  held 
In  the  case  of  a  domestic  land  corporation  that 
the  mere  fact  that  all  its  stock  had  been  is- 
sued for  land,  save  a  small  part  for  cash,  did 
not  justify  an  assessment  on  the  basis  of  the 
par  value  of  the  stock.  The  net  actual  value 
of  the  corporate  property  was  the  criterion. 
And  while  the  local  assessment  was  not  con- 
clusive on  tbe  comptroller,  it  is  some  evidence, 
and,  when  standing  alone,  he  may  not  disre- 
gard it  and  assess  the  corporation  at  a  higher 
hum  without  notice  to  It  and  an  opportunity 
to  produce  further  proof  of  value.  People  ex 
rel.  Loventx  Co.  v.  Morgan,  55  App.  Dlv.  265, 
C6  N.  Y.  Supp.  823. 

When  a  nondlvldend  paying,  domestic  cor- 
poration has  employed  capital  greatly  varying 
in  amount  from  time  to  time  during  the  year, 
it  is  properly  assessable  for  such  tax  upon  the 
basis  of  the  average,  and  not  upon  the  highest 
amount,  of  capital  stock  It  has  employed  during 
the  tax  year.  People  ex  rel.  Brooklyn  Rapid 
Transit  Co.  v.  Morgan,  57  App.  Dlv.  335,  68 
N.  Y.  Supp.  21. 

The  principles  upon  which  the  capital  stock 
of  corp^irations  is  to  be  valued  In  the  state  of 
New  York  for  the  purposes  of  local  taxation 
were  determined,  and  finally  settled,  in  the  oft- 
cited  case  of  People  ex  rel.  Union  Trust  Co.  v. 
Coleman,  126  N.  Y.  433,  12  L.  R.  A.  762,  27  N. 
B.  818.  The  earlier  cases  In  point  in  the  state 
were  distinguished  and  limited,  so  that  they 
are  not  to  be  regarded  as  of  general  authority 
upon  rules  of  valuation.  The  statute  con- 
strued in  that  case  provided,  in  substance,  that 
the  capital  stock  of  every  company  liable  to 
taxation,  with  certain  exceptions,  together 
v/ith  its  surplus  profits  or  reserved  funds  in 
excess  of  10  per  cent  of  its  capital,  after  de- 
ducting the  assessed  value  of  Its  real  estate 
and  its  stock  holdings  In  other  corporations, 
should  be  assessed  at  Its  actual  value,  and  taxed 
in  the  same  manner  as  other  real  and  personal 
property  In  tlie  same  county. 

In  ascertaining  the  actual  value  of  capital 
stock  of  a  domestic  corporation  for  taxation 
under  that  statute,  the  assessors  are  not  con- 
strained to  take  the  market  value  of  the  stock, 
hut  are  at  liberty  to  go  to  the  corporate  books 
and  take  the  net  value  of  all  the  assets  as  they 
appear  thereon,  or  to  employ  any  other  appro- 
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priate  means  of  reaching  the  desired  result. 
People  ex  rel.  Knickerbocker  F.  Ins.  Co.  v.  Coie- 
man.  107  N.  Y.  541,  14  N.  E.  431. 

Although  the  local  assessors  follow  an  Il- 
legal and  erroneous  method  In  determining  the 
value  of  capital  stock  for  taxation,  yet,  if  they 
have  Jurisdiction  to  tax  by  a  correct  and  legal 
method,  the  tax  assessed  is  not  void  unless  the 
corporation  has  been  aggrieved.  If  the  i-ecord 
shows  the  assessed  value  of  the  corporate  cap- 
ital stock,  ascertained  by  a  proper  and  legal 
rule,  is  as  great  or  greater  than  that  found  by 
the  way  actually  followed,  the  tax  will  not  be 
disturbed.  People  ex  rel.  Equitable  Gaslight 
Co.  V.  Barker,  66  Ilun,  21,  20  N.  Y.  Supp.  797, 
Affirmed  in  137  N.  Y.  544,  33  N.  E.  336. 

In  the  case  of  a  corporation  liable  to  l>e  taxed 
upon  its  capital  and  surplus,  the  inquiry  is  as 
to  the  actual  value  of  such  capital  and  sur- 
plus ;  and  when  the  evidence  adduced  to  the  as- 
sessors upon  the  subject  is  uncontradicted,  full, 
and  complete,  so  that  all  basic  facts  are  es- 
tablished beyond  any  fair  dispute,  and  but  one 
inference  can  be  drawn  therefrom,  and  if  there 
is  no  reason  to  doubt  the  truth  of  such  evi- 
dence, a  refusal  of  the  assessors  to  decide  ac- 
cording to  it  is  merely  capricious  and  arbi- 
trary, amounting  to  legal  error,  and  the  case  is 
without  the  general  rule  that  makes  the  de- 
cisions of  assessors  on  questions  of  valuation 
conclusive  on  the  courts.  Such  a  decision  can- 
not be  allowed  to  stand.  People  ex  rel.  Edison 
Electric  Illuminating  Co.  v.  Barker,  139  N.  Y. 
55,  34  N.  E.  722. 

When,  however,  a  statement  submitted  to* the 
assessors  as  a  basis  for  assessment  on  the  capi- 
tal stock  of  a  corporation  omits  information 
called  for,  gives  the  assessed,  instead  of  the 
actual,  value  of  the  real  estate,  and  sets  out 
debts  in  excess  of  s:ro.ss  assets,  so  that  the 
corporation  appears  insolvent ;  and  yet  it  is 
shown  to  be  doing  a  prosperous  business,  and 
to  have  divided  among  its  stockholders  In  the 
current  year  over  a  quarter  of  a  million  of  dol- 
lars of  earned  profits, — such  statement  is  not 
conclusive,  but  the  assessors  are  Justified  in 
concluding  that  the  actual  value  of  the  real 
estate  is  far  in  excess  of  Its  assessed  value, 
that  the  corporate  capital  is  not  impaired,  and 
that  beyond  the  paid-in  capital  there  ai-e  suf- 
ficient assets  to  pay  the  corporate  debts.  Peo- 
ple ex  rel.  Equitable  Gaslight  Co.  v.  Barker, 
144  N.  Y.  94,  39  N.  E.  13. 

In  assessing  a  domestic  railroad  upon  its 
capital  and  surplus,  assessors  are  not  at  liberty 
to  include  among  its  gross  assets  its  bonded 
debt  upon  the  bold  presumption  that  such  in- 
debtedness represents  property  to  the  amount 
thereof  in  addition  to  the  capital  stock,  since 
a  railroad  debt  may  well  have  been  incurred 
for  operating  expenses,  wages  of  employees,  or 
material  used  up;  or,  it  may  represent  prop- 
erty worn  out,  decayed,  or  burned  up  during 
the  corporate  existence.  The  presumptions 
arising  from  indebtedness  are  quite  different 
from  those  arising  from  earnings.  The  assess- 
ors are  not  at  liberty  to  conclude  that  the 
whole  difference  between  the  reported  gross  as- 
sets, including  paid-in  capital  and  surplus,  plus 
bonded  debt,  and  the  amount  of  the  rolling 
stock,  tools,  etc.,  stock  in  other  corporations, 
and  other  personal  property,  represents  the 
actual  value  of  the  real  estate  only,  and  assess 
the  company  upon  this  assumption,  since,  such 
difference  necessarily  includes  also  the  value 
of  the  corporate  franchises,  and  these  are  not 
covered  by  this  statutory  scheme  of  taxation. 
People  ex  rel.  Manhattan  R.  Co.  v.  Barker,  146 
N.  Y.  304,  40  N.  B.  996,  Reversing  33  N.  Y. 
Supp.  1132. 

The  value  of  the  franchise  of  a  railroad  cor- 
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poration  cannot  be  included  In  the  assessment 
by  the  local  authorities  pursuant  to  the  last- 
mentioned  statute.  People  ex  rel.  Manhattan 
R.  Co.  V.  Barker,  152  N.  Y.  417,  46  N.  E.  875. 

In  this  case  O'Brien,  J.,  writing  for  reversal 
of  the  court  below, — a  result  concurred  in  by 
every  member  of  the  court,  although  none  in 
express  terms  agreed  with  Judge  O'Brien, — dis- 
cussed the  assertion  that,  iu  assessing  the  capi- 
tal stock  and  surplus  of  the  relator,  the  aa- 
!«essors  rightfully  concluded  that  the  capital 
stock  was  unimpaired  and  represented  actual 
taxable  property  equal  to  the  face  value  of  the 
shares,  because  they  found  that  the  operations 
of  the  relator  after  defraying  all  fixed  charges 
yielded  a  profit  in  the  form  of  dividends.  This 
reasoning,  he  says.  Involves  an  erroneous  prin- 
ciple. The  success  of  a  corporation  as  indi- 
cated by  profits  or  dividends  does  not  prove 
that  it  has  propei-ty  equal  to  the  face  of  its 
capital  stock.  It  does  prove,  or  tend  to  prove, 
the  earning  power  of  the  company,  which  is 
quite  another  thing.  That  may  be  due  to  the 
skill  and  ability  of  the  management,  and  In 
many  cases  to  the  possession  of  privileges  and 
franchises.     Ibid. 

While  it  is  true  that,  in  assessing  a  domes- 
tic corporation,  the  assessors  may  presume  that 
the  capital  remains  unimpaired  from  the  fact 
that  a  6  per  cent  dividend  upon  the  stock  at 
par  has  been  paid  during  the  year,  it  is  after 
all  only  a  presumption  to  be  indulged  when 
there  is  no  proof  to  the  contrary,  or  is  a  fair 
•and  reasonable  ground  for  disbelieving  such 
proof  as  is  offered  to  the  contrary.  When  facts 
are  shown  which  demonstrate  beyond  dispute 
that  the  capital  Is  impaired,  the  presumption 
does  not  obtain.  People  ex  rel.  Manhattan  R. 
Co.  V.  Barker,  165  N.  Y.  305,  59  N.  E.  151. 

When  the  statement  submitted  by  a  foreign 
corporation  to  the  local  assessors  for  the  pur- 
pose of  taxation  pursuant  to  a  statute  taxing 
all  persons  and  associations  doing  business  In 
the  state  and  not  residents  thereof  on  all  sums 
Invested  in  such  business  the  same  as  if  they 
were  residents,  contains  a  statement  that  the 
capital  is  worth  par,  the  assessors  are  Justified 
in  assessing  according  to  that  admission,  not- 
withstanding the  claim  of  the  coi-poration  that 
its  net  taxable  assets  are  but  20  per  cent  there- 
of. People  ea;  rel.  German  Looking  Glass  Plate 
Co.  V.  Barker,  75  Hun,  6,  26  N.  Y.  Supp.  971. 

In  People  ex  rel.  Brooklyn  City  R.  Co.  ▼. 
Neff,  19  App.  Div.  590.  46  N.  Y.  Supp.  385, 
there  Is  a  concise  and  lucid  statement  by  Cul- 
len.  J.,  of  the  New  York  law  respecting  assess- 
ments on  the  capital  stock  of  domestic  corpo- 
rations for  the  purpose  of  local  taxation.  The 
learned  Justice,  while  not  in  sympathy  with 
the  decisions,  recognizes  that  it  has  been  finally 
settled  that  local  assessors  cannot,  in  valuing 
capital  stock  of  domestic  corporations.  Include 
the  value  of  the  franchises.  In  the  case  before 
him,  with  the  franchises  left  out  the  net  prop- 
erty and  assets  appeared  to  be  less  than  the  as- 
sessed value  of  the  real  estate,  and  so  the  re- 
lator was  not  properly  assessed;  but,  as  there 
were  some  discrepancies,  an  order  for  reassess- 
ment was  approved. 

The  decision  was  followed  and  approved  In 
People  ex  rel.  Edison  Electric  Illuminating  Co. 
V.  Neff,  19  App.  Div.  599,  46  N.  Y.  Supp.  388, 
only  in  that  case  no  reassessment  was  ordered. 

In  a  case  where  the  evidence  as  to  what  the 
real  assets  of  a  trading  corporation  are  is  so 
meagre  and  confusing  that  their  value  Is  not 
ascertainable,  the  assessors  will  be  Justified  In 
deducting  the  assessed  value  of  the  corporate 
real  estate  from  the  market  value  of  the  stock, 
and  taking  the  balance  to  represent  the  taxa- 
ble capital  stock,  where  it  Is  shown  that  there 
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is  no  good  will  of  value.  People  ex  rel.  Mal- 
«om  Brewing  Co.  v.  Neff,  19  App.  DIv.  698,  46 
N.  Y.  Supp.  299,  Affirmed  In  154  N.  Y.  437,  48 
N.  E.  820. 

When  the  return  of  a  domestic  corporation 
for  the  purpose  of  a  local  assessment  shows  its 
physical  tangible  assets,  its  franchise  and  Its 
^ebts,  separately,  aud  the  assessed  value  of  its 
real  estate.  It  is  to  be  taxed  upon  the  difference 
1>etween  the  debts  added  to  the  real-estate  as- 
sessment and  the  value  of  the  tangible  assets. 
People  ^x  rel.  Citizens'  Electric  Illuminating 
Co.  v.  Neff,  26  App.  DIv.  542.  50  N.  Y.  Supp. 
^80. 

In  assessing  a  domesllc  corporation  upon  its 
capital  stock  the  tax  commissioners  are  not 
concluded  by  their  previous  assessments  of  its 
real  estate  In  determining  the  actual  value  of 
such  real  estate  as  a  part  of  such  capital  stock. 
People  ex  nl.  New  York  &  Q.  Gas  &  Electric 
Co.  V.  Feitner,  58  App.  DIv.  555,  69  N.  Y.  Supp. 
127. 

And  while  they  may  not  Include  as  a  part 
thereof  the  value  of  the  corporate  franchise, 
yet,  when  the  price  paid  for  the  corporate  plant 
is  stated  iu  gross,  without  indicating  how 
much  of  it,  if  any,  was  paid  for  the  franchise, 
they  are  warranted  In  considering  the  whole 
Amount  as  taxable.     Ihid. 

In  assessing  the  capital  and  surplus  of  a  do- 
mestic corporation  for  local  taxation,  real  es- 
tate is  included  at  its  actual,  and  taken  out  at 
its  assessed,  value ;  and  when  It  is  devoted  and 
adapted  only  to  a  special  purpose,  and  is  un- 
available for  any  other,  and  has  no  market 
value.  Its  cost  may  be  taken  as  the  measure 
of  its  real  value.  People  ex  rel.  New  York  Clear- 
ing House  Bldg.  Co.  v.  Barker,  23  Misc.  192,  51 
N.  Y.  Supp.  1102. 

When  a  railroad  company,  beside  owning  in 
fee  a  line  of  its  own.  Is  the  lessee  of  two  other 
roads,  each  subject  to  a  bonded  debt,  and  for 
which  it  has  contracted  to  pay,  as  rentals,  a 
<ertaln  rate  per  cent  of  dividends  upon  the 
capital  stock  of  each  lessor  company,  together 
with  Interest  on  its  bonds,  in  default  of  which 
payment  a  right  of  re-entry  is  reserved, — It  is 
-error  to  assess  it  as  If  It  owned  the  leased 
lines.  It  is  the  duty  of  the  local  assessors,  in 
assessing  its  capital  stock  and  surplus,  to  as- 
certain, first,  the  actual  valu«  of  the  real  and 
personal  property  of  the  railroad  itself  up  to 
the  par  value  of  its  stock,  and,  second,  in  ad- 
•ditlon,  the  actual  value  of  the  leases  less  the 
value  of  the  franchises  of  the  lessor  roads. 
People  ex  rel.  Delaware  &  H.  Canal  Co.  v.  Feit- 
ner. 61  App.  DIv.  129,  70  N.  Y.  Supp.  500. 

The  rule  laid  down  in  People  ex  rel.  Dela- 
ware, L,  &  W.  R.  Co.  V.  Clapp,  152  N.  Y.  490, 
39  L.  R.  A.  237,  46  N.  E.  842,  that  the  cost  of 
reproducing  a  rai  road  Is  the  proper  basis  for 
assessing  It  as  property  for  local  taxation,  re- 
quires that  the  sums  paid  by  an  elevated  rail- 
road operating  In  city  streets,  to  abutting  own- 
era  on  account  of  appropriating  easements  of 
light,  air,  and  access,  be  counted  In  as  part  of 
the  valae  of  the  capital  stock  subject  to  local 
taxation.  People  ex  rel.  Manhattan  R.  Co.  v. 
Barker,  28  Misc.  13,  59  N.  Y.  Supp.  926. 

When,  as  a  matter  of  fact,  it  Is  shown  to 
the  assessors  that  the  debts  of  a  domestic  cor- 
poration exceed  Its  taxable  assets,  those  officers 
cannot  disregard  this  fact  and  assume  that  the 
capital  is  unimpaired,  and  that  there  are  other 
corporate  assets  sufficient  to  pay  the  debts, 
merely  because  a  2  per  cent  dividend  has  been 
paid  by  the  corporation,  when  its  secretary 
testifies  that  It  had  gained  no  surplus  profits  or 
surplus  earnings  during  the  year.  People  ex 
rel,  Sicilian  Asphalt  Co.  v.  Feitner,  30  Misc. 
«65.  64  N.  Y.  Supp.  298. 
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The  rule  of  valuation  of  shares  of  bank  stock 
laid  down  in  New  York  Laws  1901,  chap.  550, 
Is:  Add  together  the  amount  of  the  capital 
stock,  surplus,  and  undivided  profits,  and  divide 
the  total  by  the  number  of  outstanding  shares. 
First  Nat.  Bank  v.  BInghamton,  72  App.  DIv. 
354,  76  N.  Y.  Supp.  526. 

b.  Deduciions. 

1.  Indehtednesa. 

It  is  plain  that  the  value  of  capital  stock  as  • 
a  subject  of  taxation  Is  as  materially  affected 
by  the  deductions  made  from  It  as  by  the  In- 
clusion of  taxable  elements  In  it.  But  the  au- 
thority to  make  deductions  of  any  kind  must 
be  found  in  the  statute  in  point.  It  is  not 
the  rule,  says  the  New  York  court  of  appeals, 
that,  irrespective  of  any  express  statute  on  the 
subject,  the  process  of  ascertaining  the  value 
of  the  capital  stock  of  any  corporation  neces- 
sarily includes  a  deduction  on  account  of  Its 
debts  or  of  any  outstanding  contingent  liabil- 
ity :  but  the  only  authority  the  assessors  have 
to  make  any  deduction  whatever  from  the  value 
of  corporate  capital  stock  is  derived  from  the 
express  terms  of  a  statute.  People  ex  rel.  Na- 
tional Surety  Co.  v.  Feitner,  166  N.  Y.  129,  69 
N.  E.  731. 

In  Pennsylvania  a  tax  on  the  capital  stock 
of  a  domestic  corporation  is  a  tax  upon  all  Its 
property  and  assets.  Including  its  franchises; 
and  while  debts  are  not  per,  ae  deductible,  yet 
encumbrances  upon  the  property  are  relevant 
facts  to  be  taken  into  account  in  estimating 
the  value  thereof.  Com.  v.  Manor  Gas  Coal 
Co.  8  Pa.  DIst.  R.  258 ;  Com.  v.  Shamokin  S.  ds 
L.  R.  Co.  3  Dauphin  Co.  Rep.  168 :  Com.  v.  Lake 
Shore  &  M.  S.  B.  Co.  3  Dauphin  Co.  Rep.  172 ; 
Com.  V.  Mammoth  Vein  Coal  &  I.  Co.  3  Dauph- 
in Co.  Rep.  220 :  Com.  v.  Jamestown  &  F.  R.  Co. 
3  Dauphin  Co.  Rep.  214 ;  Com.  v.  New  York,  P. 
&  O.  R.  Co.  188  Pa.  169,  41  Atl.  594 ;  Com.  v. 
Manor  Gas  Coal  Co.  188  Pa.  195,  41  Atl.  605 ; 
Com.  V.  Beech  Creek  R.  Co.  188  Pa.  203,  41  Atl. 
605. 

In  New  York  when  a  domestic  corporation 
comes  to  be  assessed  for  a  state  franchise  tax 
on  the  basis  of  the  value  of  its  capital  stock 
employed  within  the  state,  and  that  value  can- 
not be  estimated  from  either  dividends  or  sales 
of  shares  because  there  has  been  neither  the 
one  nor  the  other,  it  is  to  be  determined  by  de- 
ducting the  indebtedness  from  the  gross  value 
of  the  assets,  and  adding  the  value  of  the  fran- 
chise and  good  will.  People  ex  rel.  Wiebusch 
&  H.  Co.  V.  Roberts,  154  N.  Y.  101.  47  N.  E. 
980,  AIBrralng  19  App.  DIv.  574,  46  N.  Y.  Supp. 
570. 

When  a  foreign  corporation  Is  organized  to 
acquire  the  stock  in  trade,  assets,  and  good 
will,  and  to  continue  at  the  old  stand  the  busi- 
ness of  a  New  York  partnership,  and  Is,  after 
taking  over  and  engaging  in  such  business,  sub- 
jected to  the  New  York  state  tax  for  the  priv- 
ilege of  exercising  its  corporate  franchise  or 
carrying  on  its  business  In  that  state  based 
upon  the  value  of  the  capital  stock  employed 
therein,  its  debts  and  liabilities  must  be  de- 
ducted from  its  gross  assets  to  determine  the 
value  of  such  capital  stock,  provided  it  employs 
all  its  capital  In  New  York,  and  has  no  place 
of  business,  and  does  nothing  elsewhere.  Peo- 
ple ex  rel.  Journeay  &  B.  Co.  v.  Roberts,  37  App. 
DIv.  1,  55  N.  Y.  Supp.  317. 

To  entitle  a  foreign  corporation  assessed  on 
account  of  its  business  In  New  York  on  the 
basis  of  its  capital  stock  employed  within  the 
state  to  a  deduction  of  the  indebtedness  it  in- 
curred for  the  purchase  price  of  assets  which 
go  to  make  up  such  capital  stock,  it  must  es- 
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tablish  by  its  proofs  that  sach  iDdebtedness  ap-  . 
pertains  exclusively  to  such  assets,    and    not  | 
leave  open  the  inference  that  it  applies  to  items  I 
making  ap  a  surplus.     People  ex  rel.  Interna- 
tional   Contracting    Co.    v.    Roberts,    27    App. 
DIv.  400.  50  N.  Y.  Supp.  302. 

Banks  taxable  in  New  York  upon  capital  and 
surplus  profits  less  real  estate  are  not  exon- 
erated from  liability  by  showing  that  their  total 
taxable  property  above  their  debts  consists  of 
Investments  in  nontaxable  securities,  because 
debts  Are  no  more  to  be  deducted  from  the  tax- 
able than  from  the  nontaxable  assets.  People 
e.{B  rek  Lockport  City  Bank  v.  Lockport  Bd.  of 
Edn.  46  Barb.  588;  People  ex  rel.  Exchange 
Bank  v.  Lockport  Bd.  of  Rdu.  46  Barb.  508. 

The  decision  in  People  ex  rel.  Butchers'  Hide 
ft  Melting  Co.  v.  Asten,  100  N.  Y.  597,  3  N.  E. 
788,  that  in  the  local  taxation  of  a  domestic 
corporation  pursuant  to  the  statute  for  the 
taxation  of  capital  stock  and  surplus  in  excess 
of  10  per  cent  of  the  capital,  less  the  real  es- 
tate at  its  assessed  value  and  the  shares  In 
other  corporations,  that  there  was  no  authority 
for  any  deduction  of  corporate  debts,  but  these 
were  merely  a  proper  subject  for  consideration 
in  estimating  the  value  thereof, — can  no  longer 
be  considered  authoritative  upon  this  point. 
»ince  the  decision  of  the  Union  Trust  Company 
Case. 

Such  an  assessment  is  illegal  when  it  clearly 
appears  that  the  total  value  of  the  assets  Is 
exceeded  by  the  corporate  debts.  People  ex  rel. 
Edison  Electric  Illuminating  Co.  v.  Barker, 
139  N.  Y,  55,  34  N.  E.  722 ;  People  ex  rel.  E. 
Seldenberg,  S.  &  Co.  v.  Feltner,  41  App.  DIv. 
671,  58  N.  Y.  Supp.  713. 

In  assessing  taxes  upon  a  domestic  corpo- 
ration under  this  statute  (Laws  1857,  chap. 
456,  $3),  requiring  that,  in  order  to  ascertain 
the  capital  stock  subject  to  taxation,  all  the 
property  of  the  company,  real  and  personal,  be 
valued,  and  that  from  the  aggregate  the  as- 
sessed value  of  the  real  estate  be  deducted,  the 
corporation  Is  also  entitled  to  have  its  indebted- 
ness deducted.  People  ex  rel.  Second  Ave.  R. 
Co.  V.  Barker,  141  N.  Y.  196,  36  N.  E.  184,  Af- 
Arming  72  Uun,  126,  25  N.  Y.  Supp.  340. 

While  a  corporation  assessed  by  the  local  as- 
sessors upon  Its  capital  stock  is  entitled,  the 
same  as  an  Individual,  to  the  deduction  of  Its 
debts  from  the  valuation  of  its  property,  yet* 
when  there  is  In  force  a  provision  of  law  that 
/  in  the  as.<<e88ment  of  personal  property  no  de- 
duction shall  be  allowed  for  a  debt  Incurred  In 
the  purchase  of  nontaxable  property,  a  debt 
contracted  In  buying  the  good  will  of  a  busi- 
ness cannot  be  allowed,  since  good  will  as  an 
Intangible  property  right  Is  not  locally  taxable. 
People  ex  rel.  Cornell  S.  B.  Co.  v.  Dederlck,  161 
N.  Y.  195,  55  N.  B.  927. 

The  debts  which  may  be  deducted  do  not  In- 
clude contingent  liabilities.  People  ex  rel.  Na- 
tional Surety  Co.  v.  Feltner.  166  N.  Y.  129,  59 
N.  E.  731:  People  ex  rel.  Sherwin-Williams  Co. 
V.  Feltner,  70  N.  Y.  Supp.  836. 

As  by  the  law  of  Connecticut  the  relation 
between  a  savings  bank  and  Its  depositors  Is 
that  of  debtor  and  creditor,  a  Connecticut  sav- 
ings bank,  subjected  to  local  taxation  .in  the 
state  of  New  York  on  account  of  shares  of  stock 
which  It  owns  In  New  York  banks.  Is  entitled 
to  a  deduction  of  the  sums  owing  Its  deposit- 
ors from  Its  assets  in  making  the  computation 
for  the  New  York  local  assessment.  People  ex 
rel.  Bridgeport  Sav.  Bank  v.  Barker,  17  Misc. 
180,  40  N.  Y.  Supp.  1001. 

The  statutory  provision  disallowing  debt  de- 
duction when  the  debts  were  incurred  in  pur- 
chasing nontaxable  property  operates  to  pre- 
vent an  allowance  of  a  railroad  debt  Incurred 
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for  the  franchises  of  another  company  In  an 
assessment  for  local  taxation,  because  sach 
franchises  are  not  locally  taxable,  although 
they  are  subject  to  state  taxation.  People  em 
rel.  Manhattan  R.  Co.  v.  Barker,  28  Misc.  13, 
59  N.  Y.  Supp.  926. 

This  case,  although  reversed  In  48  App.  Div. 
248,  63  N.  Y.  Supp.  167,  was  finally  affirmed  tn 
146  N.  Y.  304,  40  N.  K.  996. 

But  a  debt  Incurred  for  the  purchase  of  stock 
In  a  domestic  corporation,  itself  taxable  upon 
its  capital  and  surplus,  Is  not  incurred  for  non- 
taxable property,  and  the  deduction  must  be 
allowed.  People  ex  rel.  Keppler  &  Schwara- 
mann  v.  Barker,  22  App.  DIv.  120.  47  N.  Y. 
Supp.  958,  Affirmed  In  155  N.  Y.  661.  49  N.  E- 
1102. 

2.  Real  estate  and  other  tangible  property. 

Several  of  the  states,  In  taxing  corporatlon» 
upon  their  capital  stock,  or  their  shareholders, 
upon  their  shares,  for  the  purpose  of  ayoidins 
double  taxation,  allow  the  assessment  apon 
capital  .stock  to  be  abated  by  the  worth  of  the 
real  estate,  and,  in  some  Instances,  by  that  of 
the  chattels,  that  otherwise  are  taxed  in  specie. 
In  some  states  this  allowance  Is  of  the  actnaU 
and  In  others  of  the  assessed,  value  of  the  real- 
ty and  tangible  personalty. 

In  Maine  when  the  value  of  the  corporate 
real  estate  is  deductible  In  assessing  stockhold- 
ers upon  their  shares  of  stock  In  the  corpora- 
tion, it  is  to  be  deducted  at  Its  actual,  and  not 
at  Its  assessed,  value,  when  there  Is  a  differ- 
ence, and  this  Irrespective  of  whether  the  tazea 
upon  such  real  estate  are  paid  In  money  or  oth- 
erwise, or  not  paid  at  all.  Wheeler  v.  Waldo- 
County,  88  Me.  174,  33  Atl.  983. 

In  Connecticut,  under  statutes  (Gen.  Stat. 
S§  3836,  3837,  as  Amend.  Pub.  Acts  1889,  chap. 
63)  providing  for  the  taxation  of  shares  in  cer- 
tain corporations  at  market  values,  bat  that 
so  much  of  the  corporate  capital  as  may  be  In- 
vested In  real  estate  upon  which  the  corpora- 
tion Is  assessed  and  taxed  shall  be  deducted  In 
the  returns.  It  is  the  assessed,  and  not  the  ac- 
tual or  market,  value  of  the  real  estate  that  la 
to  be  deducted.  I>ennls*s  Appeal,  72  Conn. 
369,  44  Atl.  545;  Barrett's  Appeal,  73  Conn. 
288,  47  Atl.  243. 

And  the  deduction  Is  proportionate  to  the 
value  of  the  whole  Investment  of  the  corpora- 
tion in  real  estate  compared  with  Its  total  net 
assets.  Batterson's  Appeal,  72  Conn.  374,  44 
-\tl.  546. 

A  foreign  telegraph  company  doing  busineaa- 
In  Pennsylvania,  and  there  taxed  upon  the 
mileage  basis  upon  Its  capital  stock,  is  entitled 
to  no  deduction  on  account  of  Its  capital  In- 
vested in  real  estate  In  the  state  of  its  origin. 
Com.  V.  Western  U.  Teleg.  Co.  2  Dauphin  Go. 
Rep.  40. 

It  Is  otherwise  of  the  real  estate  outside  of 
Pennsylvania  owned  by  a  consolidated  railroad 
corporation  unconnected  with  and  forming  no 
part  of  Its  railroad.  Com.  v.  Lake  Shore  &  M. 
S.  R.  Co.  3  Dauphin  Co.  Rep.  172. 

But  a  domestic  corporation  taxed  upon  its 
capital  stock  In  Pennsylvania  Is  not  entitled 
to  any  deduction  on  account  of  personal  prop- 
erty owned  by  it  In  another  state  and  there 
awaiting  sale.  Such  property  Is  an  asset  of 
the  corporation.  Com.  v.  Pennsylvania  Coal 
Co.  197  Pa.  551,  47  Atl.  740. 

In  determining  the  amount  of  capital  stock 
of  a  domestic  corporation  for  the  purpose  of 
taxation  under  the  North  Carolina  statute 
(Acts  1893,  chap.  296,  S  39)  that  provides  for 
the  deduction  of  the  assessed  value  of  the  real 
and  personal  property  of  the  corporation  listed 
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for  taxation  from  the  actual  value  of  the  ag- 
gregated shares  of  capital,  no  deduction  is  al- 
lowed tor  real  and  personal  property  situated 
outside  of  the  state.  Durham  County  v.  Blaclc- 
«7ell  Durham  Tobacco  Co.  116  N.  C.  441,  21  S. 
K.  423. 

In  New  York  corporations  locally  taxed  upon 
their  capital  stock  and  surplus  are  entitled  to 
a  deduction  of  the  assessed  value  only,  and  not 
the  actual  value  of  their  real  estate.  The  real 
estate  always  enters  Into  the  value  of  the  capi- 
tal stock  at  its  full  and  real  worth,  but  It  Is 
credited  in  abatement  of  the  assessment  only 
at  its  assessed  value.  Theoretically,  this 
should  make  no  difference ;  practically,  it 
amounts  to  a  taxation  of  corporate  real-estate 
owners  on  a  higher  valuation  than  individual 
landowners  in  the  same  place  are  taxed.  This 
rule  has  given  rise  to  much  litigation.  It  will 
not  be  profitable  to  cite  cases  in  point  anterior 
to  the  Union  Trust  Company  Case  because  of 
the  radical  change  wrought  by  that  decision 
in  the  whole  method  of  assessing  locally  cor- 
porate capital  stock.  The  cases  earlier  than 
that  were  therein  limited,  distinguished,  and 
to  an  extent  overruled.  A  very  few  of  the 
earlier  cases  require,  however,  a  passing  notice 
at  this  point. 

In  assessing  a  domestic  company  locally  upon 
its  capita)  stock  and  surplus,  it  is  not  always 
easy,  remarked  B&rl,  J.,  In  one  case,  to  deter- 
mine the  assessed  va*ue  of  the  real  estate  to  be 
deducted  from  the  actual  value  of  the  capital 
stock.  There  can  be  no  difficulty  when  the  real 
estate  is  situated  In  the  same  ward  or  town 
where  the  capital  stock  is  assessable,  or  even 
where  it  is  situated  in  the  same  city  or  county. 
In  most  cases  it  will  thus  be  situated ;  but  if  It 
is  not,  and  Is  yet  within  the  state,  it  will  not 
be  impracticable  to  ascertain  its  assessed  value 
from  assessment  rolls  always  accessible.  But 
if  the  real  estate  should  be  in  another  state  or 
country,  or  If,  for  any  other  reason.  Its  as- 
sessed value  cannot  be  obtained,  then,  as  the 
best  and  nearest  substitute  for  it,  the  price 
paid,  as  the  presumed  value  in  the  absence  of 
proof  or  of  any  other  standard,  may  be  taken 
as  the  assessable  value.  People  ex  rel.  Twenty- 
third  Street  R.  Co.  v.  New  York  Tax  Comrs.  95 
N.  Y.  554. 

And,  accordingly,  it  was  held  that  the  local 
assessors,  in  assessing  the  capital  stock  of  a 
domestic  railroad  corporation  whose  entire  line 
was  situated  in  a  foreign  country,  properly  de- 
ducted only  the  cost  of  the  real  estate  there 
owned  from  the  premium  value  of  the  capital 
stock,  there  being  no  evidence  of  the  assessed 
value  or  of  the  actual  value  of  such  real  estate 
beyond  a  showing  on  the  part  of  the  company 
that,  upon  capitalizing  Its  income  from  ope- 
rating and  deducting  the  value  of  its  rolling 
stock  and  other  personal  property,  the  balance 
must  be  assumed  to  be  real  estate ;  because  the 
value  of  the  franchise  also  enters  into  that 
result.  People  ex  rel,  Panama  R.  Co.  v.  New 
York  Tax  Comrs.  104  N.  Y.  240,  10  N.  E.  437. 

And,  in  assessing  the  same  tax  upon  a  cor- 
poration owning  real  estate  In  another  state 
upon  its  capital  stock,  the  assessors  are  bound 
only  to  deduct  the  assessed  value  of  such  real 
estate  In  the  state  where  it  Is  located.  The 
fact  that  the  whole  capital  stock  of  the  com- 
pany was  invested  In  real  and  personal  prop- 
erty In  such  other  state,  and  all  the  shares  were 
issued  in  payment  of  such  real  estate,  does  not 
affect  the  question  of  value.  People  ex  rel. 
Fairfield  Chemical  Co.  v.  Coleman,  115  N;  Y. 
178,  21  N.  E.  1056,  Reversing  62  Hun,  93,  5 
N.  Y.  Supp.  87. 

In  assessing  the  local  tax  upon  the  capital 
stock  of  a  domestic  corporation  the  assessors 
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are  not  bound  to  assume  that  the  assessed  value- 
of  Its  real  estate  is  the  actual  value  thereof. 
The  real  worth  may  very  well  exceed  the  as- 
sessed value.  Therefore,  when  it  appears  that 
a  corporation,  in  making  its  report,  as  a  basis- 
of  taxation  merely  Included  its  real  estate  at 
its  assessed  value,  and  omitted  any  statement, 
although  It  was  called  for,  of  the  value  of  its- 
capital  stock,  and  that  Its  debts  exceeded  its 
gross  assets,  so  that  if  Its  statement  was  true 
in  fact  it  was  Insolvent:  and  it  was  doing  a 
prosperous  business,  and  had  paid  an  8  per 
cent  dividend  out  of  earned  profits, — the  as- 
sessors are  warranted  in  finding  that  its  capital 
is  unimpaired,  and  its  real  estate  worth  a  large- 
amount  beyond  the  sum  at  which  it  Is  assessed. 
People  ex  rel.  Equitable  Gaslight  Co.  v.  Bar- 
ker, 144  N.  Y.  94,  39  N.  E.  13. 

While  it  is  true  that  the  assessed  value  of 
real  estate  and  the  actual  value  thereof  'may 
be,  and  usually  are,  vastly  different,  yet,  when 
the  same  set  of  local  assessors  who  assessed  the 
real  estate  of  a  city  railroad  corporation,  and 
who  were  bound  by  law  to  assess  it  at  its  actual: 
value,  proceed  to  assess  the  corporate  capital 
stock  and  surplus,  upon  the  assumption  that 
the  actual  value  of  the  corporate  real  estate 
Is  over  three  times  Its  assessed  value,  their 
action  is  unjustifiable.  They  are  presumed  to- 
have  performed  their  legal  duty  in  the  first  In- 
stance, and  to  have  assessed  the  real  estate  at 
its  actual  value,  and  this  presumption  becomes- 
Irresistible  when  in  their  second  assessment  of 
the  corporation,  other  valuable  things,  such  aa 
the  corporate  franchise,  are  found  covered  by 
the  figures  alleged  to  represent  actual  real-es- 
tate values.  People  ex  rel.  Manhattan  R.  Co. 
V.  Barker,  146  N.  Y.  304,  40  N.  E.  996. 

Still.  It,  Is,  In  general,  true  that,  even  whea 
the  same  set  of  assessors  assess  both  the  real 
estate  and  the  capital  stock  of  the  same  cor- 
poration for  local  taxes,  they  may  put  the  real 
estate  at  much  higher  figures  to  enhance  the 
value  of  capital  stock,  and  are  bound  only  to 
deduct  it  as  they  assessed  it  In  the  first  place. 
People  ex  rel.  Knickerbocker  F.  Ins.  Co.  v. 
Coleman,  44  Hun,  410,  Affirmed  in  107  N.  Y. 
541,  14  N.  E.  431;  People  ex  rel.  Butchers' 
Hide  ft  Melting  Co.  v.  Asten,  100  N.  Y.  597,  a 
N.  E.  788. 

But  local  tax  as<^ssors  cannot  arbitrarily 
assume,  without  some  trustworthy  knowledge 
or  Information,  that  corporate  real  estate  sit- 
uated In  another  county  Is  worth  double  its  as- 
sessed value.  They  are  not  bound  by  the  assess- 
ment: they  may  assess  It  de  novo  for  them- 
selves, but  if  nothing  else  relative  to  Its  value 
Is  before  them,  such  assessed  value  should  be 
regarded  as  the  actual  value.  People  ex  rel. 
India  Rubber  &  G.  P.  Insulating  Co.  v.  Barker, 
16  Misc.  252,  39  N.  Y.  Supp.  88. 

While  it  Is  true  that.  In  assessing  the  capita} 
stock  of  a  corporation  for  local  taxation,  the 
assessed  value  of  the  real  estate  It  owns  Is  not 
conclusive  on  the  tax  commissioners  as  to  the 
real  value  thereof,  even  when  they  themselves 
assessed  it.  yet,  when  It  appears  that  they  have 
so  regarded  It  for  a  series  of  years,  and  that  it 
consists  of  a  peculiar  property  adapted  only  to 
a  single  use, — In  this  case  subways  for  elec- 
trical conducting  wires  and  cables  underground 
in  the  public  streets,  which  the  corporation 
was  compelled  to  construct  in  such  streets  and 
places,  and  to  such  an  extent  as  the  public  of- 
ficers determined,  and  not  left  free  to  go  where 
and  only  so  far  as  It  deemed  promising  of  prof- 
It,  with  the  result  of  greatly  Increasing  the 
construction  cost,  and  an  Inability  after  com- 
pletion to  rent  or  use  more  than  40  per  cent  of 
its  works ;  when  the  corporation  Is  further  com- 
pelled to  furnish  a  considerable  part  of  Its  fa- 
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cilities  free  to  the  city  government,  and  has  not 
only  paid  no  dividends,  but  defaulted  in  paying 
interest  on  Its  bonded  debt, — there  is  neither 
Justification  nor  warrant  for  a  sudden  and  more 
than  ten-fold  increase  In  the  assessment  of 
the  capital  stock,  seemingly  based  only  on  the 
•dlfPerence  between  the  cost  and  assessed  value 
of  the  corporate  real  estate.  Teople  ex  rel. 
Consolidated  Tel  eg.  &  Electrical  Subway  Co.  v. 
Barker,  7  App.  Dlv.  27,  39  N.  Y.  Supp.  776. 

If  the  assessors  include  in  the  capital  stock 
of  a  corporation  the  value  of  leasehold  interests 
in  land,  they  cannot  limit  the  deduction  to  the 
value  of  the  buildings  thereon.  People  ew  rel. 
New  York  Real  Kstate  Asso.  v.  Barker,  29  App. 
Div.  325,  51  N.  Y,  Supp.  567. 

When  a  corporation  submits  to  the  assessors 
a  verified  statement  of  its  property  and  assets 
for  the  purpose  of  taxation  upon  its  capital 
stock,  and  the  assessors  accept  it  as  true,  an 
averhient  therein  that  the  actual  value  of  the 
real  estate  is  no  greater  than  the  assessed  val- 
ue thereof  is  conclusive.  People  ex  rel.  Dela- 
ware &  H.  Canal  Co.  v.  Barker,  23  Misc.  188, 
51  N.  Y.  Supp.  1105. 

If  the  statement  is  that  certain  real  estate 
Is  not  actually  worth  more  than  it  cost,  the  as- 
sessors may  include  it  at  cost,  and  allow  a  de- 
duction at  its  assessed  value.    Ibid. 

The  assessors,  in  assessing  local  taxes  on 
the  capital  stock  of  a  domestic  corporation, 
may  include  real  estate  at  its  cost  as  carried 
on  the  books  of  the  company  as  the  actual 
value  thereof,  when  other  proof  of  real  value 
is  not  presented.  People  ex  rel.  New  York  & 
<J.  County  Gas  &  Electric  Co.  v.  Feltner,  58 
App.  Dlv.  555,  69  N.  Y.  Supp.  27. 

When,  however,  a  state  tax  in  New  York  Is 
Imposed  upon  the  corporate  franchise  of  a  do- 
mestic coi'poration  and  based  upon  the  capital 
stock  It  employs  within  the  state,  it  Is  not  in 
any  wise  lessened  by  the  amount  of  such  cap- 
ital stock  that  may  stand  invested  In  real  es- 
tate locally  taxed.  People  ex  rel.  Postal  Teleg. 
Cable  Co.  v.  Campbell,  70  Hun,  507,  24  N.  Y. 
Supp.  208. 

3.  Intangible  aftseta. 

If  it  be  conceded  that  a  state  tax  assessed 
upon  the  capital  stock  of  a  domestic  corpora- 
tion upon  the  basis  of  the  aggregate  market 
value  of  its  shares  less  the  assessed  value  of 
its  real  estate  and  machinery  already  locaily 
taxed,  be  not  a  franchise  tax,  but  a  tax  upon 
the  property  of  the  corporation,  it  cannot  be 
said  that  it  is  invalid  because  a  large  amount 
of  the  corporate  capital  Is  invested  in  United 
States  bonds,  when  the  record  shows  that  the 
corporation  also  has,  in  addition  to  such  bonds 
and  over  and  above  all  its  taxable  real  estate 
and  machinery,  other  nonexempt  property  to 
an  amount  nearly  equal  to  the  sum  assessed. 
Com.  V.  Hamilton  Mfg.  Co.  12  Allen,  298. 

When  the  state  statutes  classify,  as  those 
of  Massachusetts  do,  mortgages  as  real  estate 
for  the  purpose  of  taxation,  corporations  sub- 
jected to  a  tax  upon  their  capital  stock  accord- 
ing to  tbe  aggregate  market  value  of  their 
shares  after  deducting  the  values  of  their  real 
estate  and  machinery  otherwise  locally  taxed 
are  entitled  to  the  deduction  of  the  mortgages 
in  which  their  capital  has  been  invested.  Fire- 
man's F.  Ins.  Co.  V.  Com.  137  Mass.  80. 

In  the  local  taxation  of  New  York  corpora- 
tions upon  their  capital  stock  there  should  be 
deducted  from  the  valuation  thereof  the  value 
of  shares  owned  in  foreign  corporations,  as 
well  as  of  those  in  domestic  ones.  People  ex 
rel.  Pacific  Mail  S.  S.  Co.  v.  Tax.  Comrs.  5  Hun, 
200,  Affirmed  in  64  N.  Y.  541. 
58  L.  R.  A. 


Inasmuch  as  stock  in  other  corporations, 
subject,  themselves,  to  taxation  upon  their  cap- 
ital stock  when  owned  by  a  corporation  as- 
sessed on  Its  capital  stock,  is  exempt  from  tax- 
ation, it  is  immaterial  at  what  figure  It  Is  car- 
ried on  the  books  of  its  corporate  owner  so  far 
as  the  assessors  are  concerned.  People  ex  rel. 
Kdison  Electric  Illuminating  Co.  v.  NefiT,  19 
App.  Dlv.  599,  46  N.  Y.  Supp.  388. 

A  mere  statement,  though  sworn  to,  by  an  ex- 
ecutor applying  for  a  reduction  of  an  assess- 
ment, that  all  the  remainder  of  the  personal 
property  of  his  trust  estate  consists  of  stocks 
of  corporations  which  pay  their  own  taxes,  and 
whose  shares  are  exempt  in  the  hands  of  the 
holders.  Is  insufficient  to  coerce  the  assessors 
into  granting  the  reduction.  People  ex  rei. 
Brown  v.  ORourke,  31  App.  Div.  583,  52  N.  Y. 
Supp.  427. 

New  Jersey  state  bonds,  which  to  increase 
their  negotiability  were  exempted  from  taxa- 
tion by  the  statute  authorizing  their  issue,  are 
to  be  deducted  from  the  assessment  upon  a  bank 
upon  its  capital  stock  and  accumulated  sur- 
plus, because  the  tax  is  a  property,  and  not  a 
franchise,  tax.  Newark  City  Bank  v.  Fourth 
Ward  Assessor,  30  N.  J.  L.  13. 

A  corporation  so  taxable  is  also  entitled  to 
have  deducted  from  the  assessed  valuation 
real-estate  mortgages  held  by  it,  because  these 
are  by  law  exempt  from  taxation.  State,  In- 
ternational &  Life  Assur.  Co.,  Prosecutor,  t. 
Halght,  35  N.  J.  L.  279. 

But  it  is  not  entitled  to  have  thus  deducted 
securities  not  exempt,  deposited  with  the  state 
treasurer  pursuant  to  a  statute  so  requiring  It 
to  do  to  enable  It  to  do  business  without  the 
state.     Ibid 

And  a  New  Jersey  fire  Insurance  company 
thus  taxable  is  entitled  to  have  Included  in 
such  deductions  school  l>ond8  owned  by  it.  Is- 
sued by  authority  of  a  state  law  and  made 
thereby  nontaxable,  notwithstanding  a  consti- 
tutional amendment  adopted  after  they  were  Is- 
sued and  negotiated  forbids  such  exemption. 
But  it  is  not  entitled  to  have  so  deducted  town- 
i^hlp  bonds  it  owns,  which  were  also  exempted 
by  statute,  but  which  were  not  issued  until 
after  such  constitutional  amendment  took  ef- 
fect, l)€cause  the  constitutional  change  ex  pro- 
pria viffore  abrogated  and  annulled  all  local  and 
special  laws  exempting  property  from  taxation 
which  did  not  constitute  irrepealable  contracts, 
which,  was,  of  course,  the  case  in  respect  of 
securities  antecedently  negotiated.  Merchants* 
Ins.  Co.  V.  Newark,  54  N.  J.  L.  138,  23  Atl.  305. 

A  Pennsylvania  street  railroad  corporation 
formed  by  constating  ngi-eement  of  the  stock- 
holders in  three  city  railway  companies  for  the 
purpose  of  merging  and  operating  as  one  con- 
i  cern  and  system  all  three  lines,  but  which,  in 
'  consequence  of  certain  obstacles,  was  unable 
to  effect  a  complete  consolidation,  and.  Instead 
of  80  doing,  leased  in  perpetuity  some  of  the 
constituent  lines,  is  not  entitled  to  any  abate- 
ment from  the  state  tax  upon  Its  capital  stock, 
because  such  leased  constituent  corporations 
have  each  been  assessed  and  subjected  to  the 
same  tax  upon  their  respective  capital  stocks. 
Com.  v.  Union  Traction  Co.  1  Dauphin  Co. 
Rep.   178. 

A  foreign  telegraph  company  thus  taxed  in 
Pennsylvania  upon  the  proportionate  mileage 
basis  is  not  entitled  to  any  deduction  on  ac- 
count of  its  investments  in  stocks  and  bonds 
of  other  corporations  having  a  situs  at  Its  home 
office.  Com.  v.  Western  U.  Teleg,  Co.  2  Dauph- 
in Co.  Rep.  40. 

But  the  Investments  in  the  shares  of  capital 
stocks  of  Pennsylvania  corporations  who  are 
taxed  in  that  state  upon  their  capital  stock  are 
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to  be  deducted  in  so  taxing  other  corporate 
■owners  thereof.  Com.  v.  People's  Traction  Co. 
183  Pa.  405,  39  Atl.  42. 

Mortgages  upon  lands  In  other  states  are  not 
<leductible  from  assessments  on  the  capital 
stock  of  domestic  corporations,  since  they  are 
but  security  for  debts,  and  debts  have  a  situs 
at  the  domlcil  of  the  creditor.  Com.  v.  Penn- 
sylvania Coal  Co.  197  Pa.  551,  47  Atl.  740. 

A  tax  laid  In  Maryland  upon  the  capital  stock 
of  a  corporation,  whether  at  Its  par  or  its  mar- 
ket value,  is  subject  to  no  abatement  because  a 
part  of  the  corporate  capital  is  invested  in  non- 
taxable mortgage  securities.  Emory  v.  State, 
41  Md.  38. 

It  is  not.  In  Illinois,  a  valid  objection  to  an 
assessment  upon  the  capital  stock  and  fran- 
chise, en  bloc,  of  a  railroad  corporation,  that 
it  Includes  shares  of  stock  owned  by  it  in  an- 
other corporation  to  the  par  value  of  $800,000 
exempt  from  taxation,  when  the  tangible  prop- 
erty and  capital  stock  are  assessed  without  any 
showing  of  the  value  of  such  shares,  or  that 
they  have  any  value,  and  also  without  show- 
ing that  the  tangible  property  or  the  capital 
stock  of  the  corporation  that  issued  such  shares 
has  been  assessed  for  taxes  in  the  same  year. 
Huck  V.  Chicago  &  A.  R.  Co.  86  111.  352. 

In  Alabama,  a  statute  (Code  1886,  S  453) 
taxing  the  capital  stock  of  all  domestic  cor- 
porations, companies,  and  associations  except 
such  XKirtions  as  may  be  invested  in  property 
which  is  otherwise  taxed  as  such,  the  same  to 
be  paid  by  the  corporate  body,  but  providing 
that  when  such  a  corporation,  etc.,  pays  the 
taxes  in  such  act  levied  upon  the  shares  into 
which  its  capital  stock  is  divided,  or  when  these 
are  paid  by  the  shareholders,  then  such  a  cor- 
poration shall  not  be  required  to  pay  taxes  lev- 
led  on  its  real  and  personal  estate  unless  Its 
Investments  are  otherwise  taxed  in  such  stat- 
ute, imposes  a  tax  upon  property,  and  not  a 
franchise  or  privilege  tax.  This  being  so,  ,in 
assessing  a  domestic  corporation  a  tax  by  virtue 
of  such  statute  so  much  of  its  capital  stock  as 
la  invested  in  state  of  Alabama  bonds  exempted 
by  law  from  taxation  must  be  deducted.  State 
V.  Stonewall  Ins.  Co.  89  Ala.  335,  7  So.  753. 

But  shares  of  stock  in  one  domestic  corpora- 
tion in  which  another  domestic  corporation 
has  invested  a  part  of  its  capital  stock  do 
not  entitle  the  latter  to  a  pro  tanto  deduction 
of  its  assessment  for  taxation  by  virtue  of  such 
statute.  This  is  not  an  investment  in  property 
which  is  otherwise  taxed  as  such  merely  be- 
cause the  issuing  company  Is  also  taxed,  under 
the  same  statute,  on  its  capital  stock.  Com- 
mercial P.  Ins.  Co.  V,  Montgomery  County  Bd. 
of  Revenue,  99  Ala.  1,  14  So.  490. 

As  the  Mississippi  tax  on  capital  stock  in 
banks  Is  a  tax  on  the  shares  of  stockholders  al- 
though collected  through  the  medium  of  the 
corporations,  no  deduction  is  allowed  for  in- 
vestments of  capital  in  nontaxable  securities. 
Bank  of  Oxford  v.  Oxford,  70  Miss.  504,  12 
So.  203. 

4.  Miacellaneous, 

In  Connecticut  a  statute  requiring  domestic 
Insurance  companies  to  pay  annually  a  per- 
centage tax  upon  their  cash  capital  on  a  desig- 
nated date  is  held  to  impose  a  franchise  tax, 
and  a  company  taxable  by  virtue  thereof  is  not 
permitted  to  deduct  from  such  capital  declared 
but  undistributed  dividends  applicable  toward 
the  reduction  of  premium  notes  of  policy  hold- 
ers not  included  in  the  capital  account.  Colte 
V.  Connecticut  Mut,  L.  Ins.  Co.  36  Conn.  513. 

In  New  York  a  statute  providing  for  the  tax- 
ation of  all  moneyed  corporations  deriving  an 
income  or  profit  from  their  capital  stock  actual- 
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ly  paid  in,  or  secured  to  be  paid  in,   less  the 
sums  paid  therefrom  for  real  estate,  and  less 
the  stock  held  therein  by  the  state,  and  incor- 
porated literary  or  charitable  Institutions,  does 
not  allow  of  any  deduction  of  tax  when  the 
original  capital  has  become  impaired  by  losses, 
notwithstanding  there  is  a  statutory  provision 
that    any    taxpayer    (including   a   corporation) 
whose  real  or  personal  estate  Is  liable  to  taxa- 
tion, may  appear  before  the  assessors  and  make 
oath  that  his  personal   property  does  not  ex- 
ceed a  stated  sum  above  his  Just  debts  and  lu- 
,  vestments  in  stock  of  corporations  taxable  on 
,  their  capital,  and  thereupon  the  assessors  must 
i  value   the   property   as  stated   and   no   higher. 
I  Farmers'  Loan  &  T.  Co.  v.  New  York,  7  Hill, 
I  201. 

In  estimating  at  its  actual  value  the  capital 
stock   and   surplus  profits  beyond  10  per  cent 
thereof   of   a    corporation   for    the    purpose   of 
taxation  in  that  state,  under  a  law  whereby  ex- 
empt and  otherwise  taxed  property  and  indebt- 
edness are  to  be  deducted  and  the  net  value 
alone   taken   as   the  basis  of  assessment,  out- 
standing risks  upon  policies  of  insurance  issued 
■  by  a  company  subjected  to  such  tax,  and  upon 
I  which  the  corporatlou  is  contingently  liable  to 
I  losses,  are  to  be  treated  as  Indebtedness,  and 
I  estimated  according  to  their  probable  amount. 
I  People  ex  rel.  Glens  Falls  Ins.  Co.  v.  Ferguson, 
,  38  N.  y.  89. 

But  a  fund  of  unearned  premiums  held  by  a 
I  fidelity  insurance  company  as  a  reinsurance  re- 
I  serve  fund  Is  part  of  its  taxable  capital,  and 
I  not  of  its  deductible  indebtedness.  People  ex 
I  rel.  National  Surety  Co.  v.  Feitner,  31  Misc. 
'  433,  65  N.  Y.  Supp.  523,  Affirmed  in  54  App. 
Div.  633,  66  N.  Y.  Supp.  1140,  Affirmed  in  166 
N.  Y.  129,  59  N.  E.  731. 

This  case  followed  People  ex  rel.  Westchester 
F.  Ins.  Co.  V.  Davenport,  91  N.  Y.  574,  and  held 
that    neither    unearned    premiums   nor    contin- 
gent  liabilities   upon   policies   were   to   l)e    re- 
garded as  deductible  debts:  and  it  overruled  in 
this  respect  the  al)ove-citcd  case  of  People  ex 
rel  Glers  Falls  Ins.  Co,  v.  Ferguson,  38  N.  Y. 
89. 
I      In  Penn.sylvanla  a  domestic  corporation  was 
I  allowed  a  proportionate  reduction  of  Its  capital- 
I  stock  tax  for  a  part  of  the  tax  year  of  which 
the  assessment  spoke  that  had  elapsed  prior  to 
the  Issue  of  the  stock.     Com.  v.  People's  Trac- 
tion Co.  183  Pa.  405,  39  Atl.  42. 

In  Alabama,  under  the  constitutional  rule  of 
uniformity  and  equality,  shareholders  in  the 
state  banks  are  entitled  to  all  the  deductions 
allowed  to  National-bank  stockholders.  State 
Bank  v.  Revenue  Board,  91  Ala.  217,  8  So.  852. 

X.  Exemption. 

In  so  far  as  immunity  from  capital-stock 
taxation  is  claimed  by  virtue  of  a  provision  in 
a  corporate  charter,  or  under  some  other  state 
grant,  amounting  to  a  contract  with  the  cor- 
poration, the  subject  is  not  treated  here.  This 
question  belongs  to  the  topic  of  corporate  taxa- 
tion as  affected  by  the  contract  clause  in  the 
Federal  Constitution,  a  topic  reserved  for  treat- 
ment in  another  place. 

There  is  another  class  of  cases  upon  which 
comment  here,  though  Interesting  in  itself,  is 
out  of  place.  These  comprise  decisions  where 
the  corporations  claimed  freedom  from  tax  lia- 
bility, because  they  were  engaged  in  manufac- 
turing and  thus  exempt  by  statute.  These  de- 
cisions are  numerous  as  legislation  of  this  char- 
acter has  been  common  to  several  states.  They 
embrace,  besides  the  primary  inquiry  whether 
or  not  the  corporation  claiming  immunity-  Is  a 
manufacturer  at  all,  secondary  questions  as  to 
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whether  It  has  forfeited  the  exemption  that  ap- 
pertaiDf<  generally  to  Its  class  by  the  character 
of  its  transactions.  If  so,  to  what  extent,  and 
how  far  the  exemption  extends  if  in  unim- 
paired force. 

The  cases  of  this  character  are  the  follow- 
ing: Nassau  Gaslight  Co.  7.  Brooklyn,  80  N. 
y.  409,  Affirming  25  Hun,  567 ;  People  v.  New 
York  Floating  DiT  Dock  Co.  02  N.  Y.  487 ;  Peo- 
ple V.  Knickerbocker  Ice  Co.  99  N.  Y.  181,  1  N, 
B.  669 ;  People  v.  Horn  Silver  Mln.  Co.  105  N. 
Y.  76.  11  N.  E.  153,  Affirming  38  Hun,  276, 
Affirmed  in  143  U.  S.  305,  36  L.  ed.  164,  4 
Inters.  Com.  Rep.  57,  12  Sup.  Ct.  Rep.  403; 
People  ew  rel.  Brush  Electric  Mfg.  Co.  v.  Wem- 
ple,  120  N.  Y.  543,  14  L.  R.  A.  708,  29  N.  E. 
808;  People  ew  rel.  Edison  Electric  Illuminat- 
ing Co.  V.  Wemple,  129  N.  Y.  664,  29  N.  E.  812 ; 
People  cap  rel.  TiflPany  &  Co.  v.  Campbell,  144  N. 
Y.  166,  38  N.  E.  990,  Affirming  80  Hun,  95,  30 
N.  Y.  Supp.  70 ;  Re  Tiffany  &  Co.  80  Hun,  486. 
80  N.  Y.  Supp.  494;  People  ex  rel.  Union  Pa- 
ciflc  Tea  Co.  ▼.  Roberts,  145  N.  Y.  375.  40  N. 
B.  7 ;  People  ea»  rel.  Western  Electric  Co.  v. 
Campbell,  143  N.  Y.  587,  40  N.  E.  239,  Afflrm- 
tog  80  Hun,  466,  30  N.  Y.  Supp.  472;  People 
€W  rel.  Jewelers*  Circular  Pub.  Co.  v.  Roberts, 
155  N.  Y.  1,  49  N.  E.  248,  Affirming  19  App. 
Div.  632,  46  N.  Y.  Supp.  1099 ;  People  ex  rel. 
William  J.  Matheson  &  Co.  v.  Roberts,  158  N. 
Y.  162,  52  N.  K,  1102,  Affirming  27  App.  Div. 
632,  50  N.  Y.  Supp.  1132 ;  People  ex  rel.  Ameri- 
can Soda  Fountain  Co.  v.  Roberts,  158  N.  Y. 
168,  52  N.  E.  1104,  Reversing  29  App.  Div. 
585,  51  N.  Y.  Supp.  487 ;  People  ex  rel.  Edison 
Electric  Light  Co.  v.  Campbell,  88  Hun,  527, 
84  N.  Y.  Supp.  711 ;  People  ex  rel.  Frederick  A. 
Stokes  Co.  V.  Roberts,  90  Ilun,  533,  36  N.  Y. 
iSnpp.  73 ;  People  ex  rel.  Blacklnton  Co.  v.  Rob- 
erts, 4  App.  Div.  388,  38  N.  Y.  Supp.  872 ;  Peo- 
ple ex  rel.  Schwartzchild  &  Co.  v.  Roberts,  11 
App.  Div.  440.  42  N.  Y.  Supp.  317  ;  People  ex 
rel.  Standard  Wood  Co.  v.  Roberts,  20  App.  Div. 
514,  47  N.  Y.  Supp.  122;  People  ex  rel.  New 
England  Dressed  Meat  &  Wool  Co.  v.  Roberts, 
20  App.  Div.  321,  47  N.  Y.  Supp.  123,  Reversed 
In  155  N.  Y.  408,  41  L.  R.  A.  228,  50  N.  E.  53  ; 
People  ex  rel,  L.  E.  Waterman  Co.  v.  Morgan. 
48  App.  Div.  393,  63  N.  Y.  Supp.  76;  People 
ex  rel.  P.  W.  Devoe  ft  C.  T.  Raynolds  Co.  v. 
Roberts,  51  App.  Div.  77,  64  N.  Y.  Supp.  494  ; 
People  ex  rel.  Syracuse  Improv.  Co.  v.  Morgan, 
69  App.  Div.  302.  69  N.  Y.  Supp.  263;  People 
e*  rel.  Eastern  Bermudez  Asphalt  Paving  Co. 
T.  Morgan,  61  App.  Div.  373,  70  N.  Y.  Supp.  516  ; 
Press  Printing  Co.  v.  State  Board,  51  N.  J.  L. 
75.  16  Atl.  173 ;  American  Glucose  Co.  v.  State. 
48  N.  J.  Eq.  280,  5  Atl.  803  ;  Standard  Under- 
ground  Cable  Co.  v.  Atty.  Gen.  46  N.  J.  Eq. 
270,  19  Atl.  733 ;  State  v.  Under-Ground  Cable 
Co.  (N.  J.  Eq.)  18  Atl.  581;  State,  Edison 
Phonograph  Co.,  Prosecutor,  v.  State  Board,  55 
N.  J.  L.  55,  23  Atl.  329 ;  Re  Consolidated  Elec- 
tric Storage  Co.  (N.  J.  Eq.)  26  Atl.  983;  Edi- 
son United  Phonograph  Co.  v.  State  Board,  57 
N.  J.  L.  520,  31  Atl.  1019;  State,  Electric 
Storage  Buttery  Co.,  Prosecutor,  v.  State  Board, 
«0  N.  J.  L.  68,  36  Atl.  1090;  Com.  v.  Lacka- 
wanna Iron  ft  Coal  Co.  129  Pa.  346,  18  Atl.  133, 
1120;  Com.  v.  Mahoning  Rolling  Mill  Co.  129 
Pa.  360,  18  Atl.  133;  Com.  v..  Northern  Elec- 
tric Light  ft  P.  Co.  145  Pa.  105,  14  L.  R.  A. 
107.  22  Atl.  839 ;  Com.  v.  Edison  Electric  Light 
Co.  145  Pa.  131.  22  Atl.  841,  845,  846 ;  Com.  v. 
Brush  Electric  Light  Co.  143  Pa.  147, 
22  Atl.  844;  Com.  v.  Wm.  Mann  Co. 
160  Pa.  64,  24  Atl.  601.  Reversing  11 
Pa.  Co.  Ct.  290:  Com.  v.  Welkel  ft  S.  Co.  150 
Pa.  72,  24  Atl.  603 ;  Com.  v.  Westinghouse  Elec- 
tric ft  Mfg.  Co.  151  Pa.  265,  24  Atl.  1107,  1111 ; 
Com.  V.  Westinghouse  Air  Brake  Co.  151  Pa. 
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276.  24  Atl.  1111,  1113;  Com.  v.  Thackara 
Mfg.  Co.  156  Pa.  510,  27  Atl.  13 ;  Com.  v.  J.  B. 
lilpplncott  Co.-  156  Pa.  513,  27  Atl.  10 ;  Com. 
v.  Juniata  Coke  Co.  157  Pa.  507,  22  L.  R.  A. 
232,  27  Atl.  373;  Com.  v.  Savage  Fire  Brick 
Co.  157  Pa.  512,  27  Atl.  374 ;  Com.  v.  National 
Oil  Co.  157  I'a.  516.  27  Atl.  374 ;  Com.  v.  Potts- 
vllle  Iron  ft  Steel  Co.  157  Pa.  500,  22  L.  R.  A. 
228.  27  Atl.  371 ;  Com.  v.  East  Bangor  ConsoL 
Slate  Co.  102  Pa.  599.  29  Atl.  706;  Com.  v. 
Edison  Electric  Light  ft  F.  Co.  170  Pa.  231.  32 
Atl,  419;  Com.  v.  Allegheny  Gas  Co.  1  Dauphin 
Co.  Rep.  93  :  Com.  v.  American  Car  ft  Foundry- 
Co.  203  Pa.  302,  52  Atl.  326 ;  Com.  v.  American 
Cement  Co.  203  Fa.  298,  52  Atl.  330;  Com.  v. 
Keystone  Laundry  Co.  203  Pa.  289,  52  Atl.  326 : 
Ottawa  (Taslight  ft  Coke  Co.  v.  Downey.  127 
111.  201.  20  N.  E.  20;  Evanston  Electric  Illu- 
minating Co.  V.  Kochersperger,  175  111.  26.  51  N- 
E.  719 :  Walte  v.  Hyde  Park  Lumber  Co.  66  Vt. 
103,  25  Atl.  1089:  Williams  v.  Reea,  9  Bias. 
405,  2  Fed.  SS2 :  Waterbury  v.  Atlas  Steam 
Cordage  Co.  42  La.  Ann.  723.  7  So.  783 ;  Hem- 
shelra  V.  Atlas  Steam  Cordage  Co.  42  La.  Ann. 
726,  7  So.  784 ;  Ivens  ft  Son  Mach.  Co.  v.  Park- 
er, 42  La.  Ann.  1103,  8  So.  399 ;  Electric  Trac- 
tion Co.  V.  New  Orleans,  45  I-a.  Ann.  1475,  14 
So.  231 ;  Rosedale  Cypress  Lumber  ft  Shingle  06. 
V.  Brus1<^,  43  La.  Ann.  450,  12  So.  484;  Bene- 
diet  V.  New  Orleans,  44  La.  Ann.  793.  11  So. 
41 :  Shreveport  Gas,  Electric  Light  ft  P.  Co.  t. 
Caddo,  47  La.  Ann.  65,  16  So.  630;  State.  rM 
rel.  Mechanics,  ft  T.  Ins.  Co.  v.  Board  of  As- 
sessors, 47  La.  Ann.  1498,  IS  So.  462;  Chicka- 
saw Cooperage  Co.  v.  Police  Jury,  48  La.  Ann. 
323,  19  So.  476 ;  Southern  Chemical  ft  Fertllla- 
ing  Co.  V.  Board  of  Assessors.  48  La.  Ann. 
1475,  21  So.  31 :  Greenville  Ice  ft  Coal  Co.  t. 
Greenville,  69   Miss.  86,   10   So.   574. 

A  New  York  statute  imposing  an  annnat 
state  franchise  or  business  tax  of  a  speclfletf 
percentage  of  the  gross  premiums  received  dur- 
ing the  year  from  business  done  within  the 
state  by  fire  and  marine  insurance  companies, 
both  foreign  and  domestic,  provided  that  while 
the  real  estate  of  such  corporations  should  con- 
tinue to  be  assessed  and  taxed  for  local  pur- 
poses, their  personal  property,  franchise.  an4 
business,  and  the  shares  of  their  stoclc,  ^ouI<t 
be  exempt  from  all  assessment  and  taxation  ex- 
cept as  in  such  statute  provided,  and  except  a 
2  per  cent  fire-department  tax.  This  act  waa 
iield  to  exempt  from  all  local  taxation  the  cap- 
ital stock  of  every  corporation  within  its  pnr 
view.  I'eople  ex  rel.  Commonwealth  Ins.  Co- 
V.  Coleman.  121  N.  Y.  542,  25  N.  B.  61. 

The  court  distinguished  the  case  from  that 
of  People  er  rel.  Westchester  F.  Ins.  Co.  v. 
Davenport,  91  N.  Y.  574,  where  9  statute  very- 
similar  in  terms  was  somewhat  arbitrarily  con- 
strued to  have  the  contrary  effect,  upon  the 
ground  that  the  title  of  the  later  act  wa» 
couched  in  broader  language;  that  it  did  not 
restrict  the  subject  of  it  to  state  taxation ;  and 
that  the  exemption  clause  In  express  terms  cov- 
ered all  taxation,  "except  such  as  the  act  It- 
self prescribed," — a  limitation  not  contained  In 
the  earlier  law,  the  scope  of  which  had  been 
further  restricted  by  an  amendatory  act  that 
Introduced  the  words  "for  state  purpoees." 

It  may  be  said,  without  impropriety,  that  the 
case  tbus  distinguished  did  violence  to  reascm, 
and  was  in  effect  judicial  legislation  against 
the  consequences  of  slovenly  action  by  the  leg- 
islative body. 

The  New  York  statute  (1  Rev.  Stat.  388,  f 
4,  subd.  71)  exempting  the  personal  estate  of 
every  incorporated  company  not  made  liable  to 
taxation  on  Its  capital  has  no  aiH>lIcation  to  a 
savings  bank  which  has  no  capital.     People  ex 
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rel.  Savings  Bank  v.  Coleman,  135  N.  Y.  231, 
31  N.  B.  1022. 

A  statute  exempting  the  personal  property  of 
insurance  companies  from  assessment  and  taxa- 
tion exempts  their  holdings  of  bank  stock  other- 
wise taxable  to  shareholders,  ^tna  Ins.  Co. 
▼.  New  York,  7  App.  Dlv.  145,  40  N.  Y.  Supp. 
120. 

A  statute  exempting  from  taxation  the  de- 
posits in  any  bank  for  sayings  which  are  due 
depositors  carries  exemption  for  the  surplus 
funds  of  savings  banks,  for  these  are  merely 
beld  by  the  bank  in  trust  for  its  depositors. 
People  ex  rel.  Newburgh  Sav.  Bank  v.  Peck,  137 
N.  Y.  51.  51  N.  E.  412,  Affirming  32  App.  Dlv. 
«24,  52  N.  Y.  Supp,  259,  22  Misc.  477.  50  N.  Y. 
Supp.  820. 

A  statute  requiring  every  New  York  trust 
<?ompany  to  pay  for  the  privilege  of  exercising 
its  corporate  franchise  or  carrying  on  its  busi- 
ness in  an  organized  capacity  an  annual  tax 
«qual  to  1  per  cent  on  the  amount  of  its  capital 
stock,  surplus,  and  undivided  profits,  on  or  be^ 
fore  September  1  In  each  year,  in  lieu  of,  and 
as  a  substitute  for,  all  other  assessment  and 
taxation,  from  which  such  trust  companies 
were  thereby  exempted,  and  which  took  effect 
immediately  on  Its  passage,  March  21,  1901 
(Laws  1901,  chap.  132),  entitled  a  trust  com- 
pany that  complied  with  its  terms  to  recover 
back  a  city  tax  for  1901  paid  under  duress, 
which  was  assessed  before,  but  not  confirmed 
nntil  after,  the  law  took  effect.  BInghamton 
Trust  Co.  V.  IMnghamton,  72  App.  Dlv.  341,  76 
N.  Y.  Supp.  517. 

In  Pennsylvania  when  all  the  capital  stock 
•of  a  domestic  corporation  Is  invested  in  a  build- 
ing used  exclusively  for  the  authorized  corpo- 
rate business  and  located  within  the  state,  it 
Is  exempt  from  the  capital-stock  tax.  Com.  v. 
Salt  Mfg.  Co.  1  Dauphin  Co.  Rep.  97. 

A  Pennsylvania  corporation  chartered  with 
all  the  rights,  powers,  and  privileges  conferred 
by  law  upon  a  designated  railroad  and  trans- 
portation company,  which  built  and  for  a  short 
time  operated  a  short-line  railroad  which  It 
sold  to  another  domestic  corporation  in  which 
it  owns  nearly  half  the  stock,  and  the  princi- 
pal business  of  which  is  maintaining  a  steam- 
ship line  across  the  Atlantic  and  to  a  port  in 
another  state,  is  not  within  the  exception  of  a 
Pennsylvania  statute  enacting  that  every  cor- 
poration, except  railroad  and  certain  other 
named  companies,  shall  pay  the  state  a  speci- 
fied per  cent  bonus  upon  its  authorized  capital 
stock.  International  Nav.  Co.  v.  Com.  104  Pa. 
88. 

A  private  corporation  doing  a  business  In  no 
wise  different  from  that  which  an  individual 
may  conduct  is  not  in  the  same  class  with  rail- 
road, canal,  and  gas  companies  specially  taxed 
upon  their  capital  stock,  and  not  liable  to  other 
taxation  save  by  the  express  terms  of  some  ap- 
posite statute.  Allegheny  County  v.  McKees- 
port  Diamond  Market,  123  Pa.  164,  16  Atl.  619. 

A  statute  giving  to  every  bank  and  savings 
institution  an  election  to  pay  into  the  state 
treasury  a  specific  tax  upon  the  par  value  of 
all  the  shares  of  Its  stock  subscribed  for  or  is- 
sued, and  providing  that  when  such  election  Is 
made  Its  shares  and  so  much  of  its  capital  and 
profits  as  Is  not  Invested  in  real  estate  shall  be 
exempt  from  local  taxation,  confers  no  exemp- 
tion from  a  state  tax  upon  that  part  of  the 
capital  and  profits  of  a  savings  bank  so  elect- 
ing, which  is  invested  in  municipal  bonds. 
Wllkesbarre  Deposit  &  Sav.  Bank  v.  Wllkes- 
barre.  148  Pa.  601,  24  Atl.  Ill, 

A  statute  that  exempts  from  home  taxation 
stocks  and  other  personal  estate  owned  by  cltl- 
ssens  of  New  Jersey  situate  and  being  outside 
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of  that  state,  and  upon  which  taxes  shall  have 
been  actually  assessed  and  paid  within  a  year 
at  their  location,  does  not  apply  to  corpora^ 
t<ons.  State,  International  &  Life  Assur.  Co., 
Prosecutor,  v.  Haight,  35  N.  J.  L.  279. 

An  exemption  of  the  shares  of  stock  in  rail- 
road corporations  from  assessment  and  taxa- 
tion such  as  all  other  corporations  are  liable 
to,  and  granted  because  steam  surface  railroads 
ore  taxed  in  Maryland  upon  their  gross  receipts 
in  lieu  of  other  taxes,  does  not,  in  that  state, 
extend  to  street  railway  companies  that  are 
not  so  taxed.  Baltimore  v.  Baltimore  City 
Pass.  R.  Co.  57  Md.  31. 

In  Kentucky  the  exemption  given  stockhold- 
ers upon  their  shares  in  corporations  subjected 
to  capital-stock  taxes  is  in  no  wise  contingent 
upon  the  Hating  of  property  or  the  payment  of 
the  tax  by  the  corporations.  Whitaker  v. 
Brooks,  11  Ky.  L.  Rep.  871,  13  S.  W.  355. 

In  Michigan  It  is  held  that  when  a  statute 
makes  the  stock  of  a  corporation  assessable 
only  to  the  stockholders  at  their  respective 
places  of  residence,  a  township  tax  upon  a  cor- 
poration whose  stockholders  reside  elsewhere, 
but  whose  olfice  and  property  are  within  such 
township,  is  absolutely  void,  Woodmere  Cem- 
etery Asso.  V.  Springwclls  Twp.  (Mich.)  9  Det. 
L.  N.  119,  90  N.  W.  277. 

The  Wisconsin  statute  providing  for  the 
semiannual  payment  of  a  state  percentage  tax 
upon  the  capital  stock  of  banks  and  banking 
ns.<ioclations.  In  consideration  of  which  suck 
capital  stock,  save  so  far  as  It  Is  invested  in 
I'eal  estate,  and  the  shares  thereof  in  the  hands 
of  their  stockholders,  are  exempted  from  all 
other  taxes,  is  held  to  confer  no  immunity 
from  taxation  to  accumulated  profits  and  undi- 
vided surplus  assessed  by  virtue  of  general 
laws  for  the  taxation  of  personal  property. 
State  l^ank  v.  Milwaukee,  18  Wis.  281. 

In  Minnesota  if  the  total  value  of  the  real 
and  personal  property  of  a  corporation  Is  more 
than  the  market  value  of  its  capital  stock  no 
part  of  the  latter  is  taxable.  State  v.  St.  Paul 
Trust  Co.  76  Minn.  423,  70  N.  W.  543. 

In  New  Mexico  a  statutory  exemption  of  all 
the  property,  of  every  kind  and  description,  of 
a  railroad  corporation  exempts  Its  capital  stock. 
Santa  F^  County  v.  New  Mexico  &  S.  P.  R.  Co. 
3  N.  M.  126,  2  Pac.  376. 

The  Vermont  statutory  exemption  of  share 
stock  owned  by  residents  of  that  state  in  cor- 
porations of  other  states,  taxed  at  home  on 
their  capital  stocks,  covers  stockholders  In 
Cnnadinn  corporations.  Foster  v.  Stevens,  6S 
Vt.  175,  13  L.  R.  A.  166,  22  Atl.  78 ;  Bngbee  r. 
Stevens,  63  Vt.  183,  22  Atl.  80. 

For  cases  exempting  corporate  property  as 
part  of  the  capital  stock  taxed  in  aolido  the 
reader  is  referred  to  the  note  in  this  series  ap- 
pended to  the  case  of  Yellow  River  Improv.  Co. 
V.  Wood  County  (Wis.)  17  L.  R.  A.  92,  and  te 
subdiv.  d,  of  dlv.  V.  of  the  note  on  Taxation  of 
corporate  franchises  in  the  United  States,  sub- 
Joined  to  Louisville  Tobacco  Warehouse  Co.  v. 
Com.   (Ky.)  57  L.  R.  A.  33,  45. 

XI.  Limitations. 

In  the  note  last  mentioned  (dlv.  VIII.  p.  93) 
many  cases  were  discussed  respecting  the  con- 
stitutionality of  taxing  statutes  relating  to 
capital  stock,  when  the  Imposts  were  regarded 
as  taxes  upon  franchises.  This  was  especially 
so  of  the  cases  in  Illinois,  whose  statutes  im- 
pose taxes  upon  the  capital  stock  and  fran- 
chises conjointly.  The  reader  Is  referred  te 
that  part  of  the  former  note,  as  the  cases  there 
cited  are  not  further  commented  upon  under 
this  hend. 

A  Massachusetts  act  to  tax  corporate  stock 
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held  by  nonresidents  of  the  state,  which  re- 
quired everj*  domestic  corporation  paying  divi- 
dends to  reserve  thereout  the  fifteenth  part  of 
the  portion  payable  to  Its  nonresident  stock- 
holders, and  pay  over  the  same  to  the  state  as 
a  tax  or  excise  on  such  estate  or  commodity, 
was  held  to  violate  the  constitutional  provision 
requiring  the  le^fislature  to  Impose  and  levy 
proportional  and  reasonable  assessments,  rates, 
and  taxes  upon  all  Inhabitants  and  residents 
of,  and  estates  within  the  commonwealth,  and 
to  Impose  reasonable  duties  and  excises  upon 
goods  and  commodities  therein.  This  decision 
was  not  rested  upon  the  ground  of  any  want 
of  power  in  the  Massachusetts  legislature  to 
tax  stock  owned  by  foreigners  in  domestic  cor- 
porations and  to  collect  It  through  the  medium 
of  the  corporations,  but  because,  whether  re- 
garded as  a  tax  or  an  excise,  the  imposition 
was  In  the  first  case  not  proportional,  and  in 
the  second  case  not  imposed  equally  and  uni- 
formly upon  all  in  the  same  class. 

Of  this  piece  of  legislation,  Bigelow,  Ch.  J., 
said :  It  is  by  no  means  certain,  on  the  phrase- 
ology of  the  statute,  whether  the  legislature 
intended  by  its  provisions  to  impose  a  tax  or  an 
excise.  In  the  title  of  the  act  it  is  called  a 
tax  on  the  stock ;  in  the  body  of  the  statute  it 
is  denominated  a  tax  or  excise  on  such  estate 
or  commodity.  Probably  the  real  purpose  was 
to  frame  an  act  to  raise  a  revenue  out  of  cer- 
tain specified  property  by  putting  it  In  such 
shape  that  it  might  be  held  valid  either  as  a 
tax  or  an  excise,  whichever  it  might  be  properly 
called  on  a  due  consideration  of  the  nature  of 
the  imposition,  the  kind  and  species  of  proper- 
ty on  wh'ch  it  was  laid,  and  the  mode  in  which 
its  payment  was  to  be  made  and  enforced.  We 
shall  therefore  be  more  certain  of  arriving  at  a 
result  which  will  cover  the  whole  ground  of 
controversy,  and  at  the  same  time  leave  no 
room  to  suppose  that  the  intention  of  the 
framers  of  the  statute  has  been  either  over- 
looked or  dlsregai'ded,  if  we  consider  its  provi- 
sions in  both  the  aspects  which  may  be  taken  of 
their  interpretation  and  meaning.  Oliver  v. 
Washington  Mills,  11  Allen,  268. 

A  law  of  Connecticut  that  the  capital  stock 
of  certain  corporations  shall  be  taxed  to  the 
shareholders  in  their  shares  by  listing  at  their 
respective  residences  such  shares  at  their  mar- 
ket value  when  owned  by  residents  of  the  state, 
and  aliow^lng  these  a  pro  rata  deduction  of  so 
much  of  the  capital  as  Is  invested  in  real  es- 
tate assessed  for  taxes  directly  to  the  corponi- 
tlons ;  and  requiring  every  corporation  whose 
stock  Is  liable  to  taxation  annually  to  make  a 
Kworn  return  of  all  its  nonresident  stockholders 
with  the  number  and  market  value  of  the 
shares  belonging  to  each  ;  and  then  to  pay  a  state 
tax  thereon  of  a  percentage  of  such  value  with 
no  abatement  on  account  of  the  corporate  real 
estate, — Is  held  not  to  be  repugnant  to  the  14th 
Amendment  of  the  Federal  Constitution.  Al- 
though such  law  discriminates  between  resi- 
dent and  nonresident  stockholders  by  allowing 
deductions  to  the  former  denied  to  the  latter, 
It  neither  deprives  nonresidents  of  property 
without  due  process  of  law,  nor  denies  to  them 
the  equal  protection  of  the  laws,  since  they  are 
but  required  to  pay  a  state  tax  flat,  while  resi- 
dent stockholders  pay  beside  their  state  taxes, 
local  and  municipal  taxes  on  their  shares  as 
well,  thus  making  the  burdens  upon  each  class 
of  stockholders  approximately  equal,  although, 
in  actual  operation,  it  may  happen  In  a  given 
year  that  the  foreigners  are  more  heavily 
weighted.  State  v.  Travelers'  Ins.  Co.  73  Conn. 
255.  57  L.  R.  A.  481,  47  Atl.  299.  Affirmed  in 
185  U.  S.  364,  46  L.  ed.  949,  22  Sup.  Ct.  Kep. 
073. 
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The  rule  of  the  New  York  franchise  tax  law 
that  makes  the  computation  of  the  tax  rest 
upon  the  par  value  of  the  capital  stock  for  etudtk 
1  per  cent  of  dividends  paid  thereon  when  sacb- 
dividends  amount  to  6  per  cent  or  over,  anil 
upon  the  actual  value  of  the  capital  stock  at  a 
stated  rate  for  each  dollar  thereof  when  tbeie 
have  been  less  than  6  per  cent  of  dividends' 
paid,  or  none  at  all,  does  not  work  legally  un- 
equal and  unjust,  and  therefore  Invalid,  taxa- 
tion when  Its  application  results  In  imposing 
upon  a  corporation  whose  capital  stock  Is  at  a 
premium,  but  which  has  less  than  a  6  per  cent 
dividend,  a  higher  tax  than  if  it  had  paid  larger 
dividends.  People  v.  Delaware  &  H.  Canal  Co. 
54  Hun,  598,  7  N.  Y.  Supp.  890.  Affirmed  In 
121  X.  Y.  666,  24  N.  E.  1093. 

The  statement  in  the  headnote  to  New  York 
V.  Roberts,  171  U.  S.  658,  43  L.  ed.  323,  19^ 
Sup.  Ct.  Rep.  58,  Affirming  149  N.  Y.  608.  44 
N.  E.  1127.  and  quoted  in  the  footnote  to  Rey- 
mann  Brewing  Co.  v.  Brlster,  45  L.  ed.  U.  S. 
269,  that  the  equal  protection  of  the  laws  is 
not  denied  to  a  foreign  corporation  which  man- 
ufactures goods  In  its  home  state  and  sends 
them  into  another  state  for  sale  by  a  tax  upon 
the  amount  of  capital  employed  by  It  within 
the  state  where  it  seeks  a  market,  where  the 
statute  makes  no  discrimination  between  for- 
eign and  domestic  corporations,  though  war- 
ranted by  the  opinion,  must  be  read  In  the  light 
of  the  true  contention  of  the  plaintiff  In  error. 
The  complaint  was  that  the  foreign  corpora- 
tion was  wholly  engaged  In  manufacturing,  and 
ihat.  while  the  statute  under  which  It  was 
taxed  upon  Its  capital  employed  In  the  state  of 
New  York  did  not  discriminate  between  foreign 
and  domestic  corporations,  another  statute  of 
that  state  did  exempt  from  the  payment  of  sacb 
tax  all  manufacturing  and  mining  corporations, 
whether  foreign  or  domestic  ones,  that  were 
wholly  engaged  in  carrying  on  manufacture  or 
in  mining  ores  within  the  state  of  New  York. 
The  discrimination  complained  of  was  not  be- 
tween foreign  and  domestic  corporations  per  ae, 
but  between  manufacturers  without  and  those 
within  the  state. 

The  validity  of  such  a  discrimination  was  not 
discussed  In  the  case.  The  decision  is  unsatis- 
factory in  other  respects  not  here  in  point,  and 
its  authority  must  remain  open  to  question  un- 
til further  confirmed. 

A  constitutional  provision  for  the  appoint- 
ment of  commLssioners  of  appeal  in  all  cases  of 
taxation,  which  in  practical  administration 
ever  since  it  was  adopted  through  many  years 
has  been  confined  to  a  general  tax  on  real  and 
I>ersonal  estate  assessed,  ad  valorem,  is  held  in 
New  Jersey  not  to  apply  to  a  law  imposing  an 
»nnual  percentage  tax  upon  the  paid-in  capital 
stock  of  banking  corporations.  Gordon  v.  New 
Hrunswlck  Rank,  6  N.  J.  L.  100. 

And  In  the  same  state  a  law  providing  for 
the  taxation  of  shares  of  stock  to  the  stockhold- 
ers of  banks  when  shares  of  stock  in  other  cor- 
porations generally  are  not  taxed  to  their  indi- 
vidual owners  is  not  violative  of  a  constitution- 
al direction  that  property  shall  be  assessed  for 
taxes  by  uniform  rules  according  to  its  tme 
value.  Such  a  requirement  does  not  compel 
the  taxation  of  all  property,  nor  trammel  the 
legislative  power  to  select  the  subjects  of  taxa- 
tion. State.  Stratton,  Prosecutor,  v.  Collins,. 
43  N.  J.  L.  562. 

Nor  Is  It  any  objection  to  the  validity  of  a 
township  tax  upon  shares  of  bank  stock  in  the 
hands  of  the  holder  resident  in  such  town  that 
it  is  higher  than  the  tax  imposed  by  another 
town  upon  shares  of  stock  In  the  same  bank 
belonging  to  another  stockholder  living  there» 
provided  the  tax  is  no  higher  than  the  town- 
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ship  taxes  upon  other  property  and  taxpayers 
In  the  first  town.    Jhid. 

A  statute  imposing  a  license  tax,  or  a  per- 
centage on  the  capital  of  domestic  manufactur- 
ing corporations  save  those  that  carry  on  busi- 
ness within  the  state  of  New  Jersey,  which  are 
exempt.  Is  not  violative  of  such  constitutional 
provision,  for  it  covers  all  manufacturing 
companies  that  do  business  in  the  state  with- 
out discrimination  as  to  business  or  location. 
State  V.  Under-Ground  Cable  Co.  (N.  J.  Eq.) 
18  Atl.  581. 

A  state  statute  taxing  all  bank  shares,  state 
and  national  alike,  4  mills  upon  the  dollar  ad 
valorem,  and  giving  to  every  bank  alike  on  the 
same  terms  the  privilege  of  collecting  from  its 
shareholders  and  paying  8  mills  upon  the  dol- 
lar upon  the  par  value  of  Its  stock  in  discharge 
of  all  tax  obligations,  although  the  result  may 
be,  when  some  accept  and  some  do  not,  that 
those  accepting,  if  they  have  a  large  8ui*plus, 
and  If  their  stock  is  at  a  premium,  will  pay  less 
Than  those  not  accepting  that  have  no  surplus 
and  whose  stock  Is  only  at  par  or  below  it,  does 
not  deny  the  equal  protection  of  the  laws  guar- 
anteed by  the  Federal  Constitution.  Nor  does 
such  a  statute  deprive  the  taxpayer  of  his  prop- 
erty without  due  process  of  law,  when,  although 
It  contemplates  no  personal  notice  to  the  share- 
holder, it  fixes  the  time  when  his  bank  must 
report  his  shares  for  taxation  to  an  officer  ex- 
pressly directed  to  hear  any  stockholder,  in  the 
absence  of  any  contrary  provision,  at  his  of- 
fice, because  sufllcient  public  notice  of  time  and 
place  of  hearing  is  afforded.  Neither  does  such 
statute  provide  for  taxation  not  uniform  upon 
the  same  class  of  subjects.  Merchants'  &  Mfrs. 
Nat.  Bank  v.  Pennsylvania,  167  U.  S.  461,  42 
L.  ed.  236,  17  Sup.  Ct.  Rep.  829,  168  Pa.  309. 
31  Atl.  1065. 

A  statute  imposing  a  tax  upon  the  capital 
stock  of  all  corporations  except  foreign  Insur- 
ance companies,  banks,  and  savings  institu- 
tions, followed  by  a  supplementary  act  exempt- 
ing all  manufacturing  corporations  from  the 
payment  thereof,  with  a  proviso  In  it  that  the 
exemption  should  not  enure  to  corporations  en- 
gaged in  manufacturing  malt,  spirituous  or 
vinous  liquors,  or  gas,  Is  not  objectionable  on 
the  score  of  repugnancy  to  a  constitutional 
provision  requiring  taxes  to  be  equal  and  uni- 
form upon  the  same  class.  Com.  v.  Germanla 
Brewing  Co.  145  Pa.  83,  22  Atl.  240.  The 
defendant  in  this  case  argued  that  it  had  in 
the  supplemental  act  been  first  classified  by 
the  legislature  as  a  manufacturing  corpora- 
tion, and  then  by  the  proviso  subjected  to  a  tax 
from  which  other  members  of  its  class  were 
exempt,  and  contended  that  such  discrimina- 
tion rendered  the  tax  void  for  want  of  uni- 
formity. The  court  conceded  that  a  brewing 
company  was  a  manufacturing  corporation,  but 
said  that,  as  the  legislature  might  have  placed 
gas,  distilling,  and  brewing  corporations  in  a 
class  by  themselves,  and  all  other  manufactur- 
ing corporations  in  another  class,  for  the  pur- 
pose of  taxation,  and  thus  reached  the  same 
result,  this  was  the  legal  effect  of  what  in  a 
roundabout  way  It  had  done. 

This  Is  the  old  question,  Is  there  any  limit 
to  the  power  of  the  legislature  to  subdivide 
Into  classes  a  great  class  for  the  purpose  of 
taxation?  If  not,  the  uniformity  and  equality 
clause  is  a  hrutum  fulmen.  If  there  is,  where 
and  by  whom  can  the  line  be  drawn? 

The  same  court  held  not  repugnant  to  such 
constitutional  provision  a  statute  classifying 
the  capital  stock  of  corporations  as  a  distinct 
class  of  Investments  for  the  purpose  of  taxa- 
tion, and  subjecting  this  class  to  a  higher  rate 
than  the  general  tax  rate  upon  other  personal 
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property.  Com.  v.  Mill  Creek  Coal  Co.  157  Pa. 
524,  27  Atl.  375 ;  Com.  v.  National  Oil  Co.  157 
Pa.  516,  27  Atl.  374. 

Also,  that  an  act  taxing  the  stock  of  certain 
corxwrations  at  a  rate  of  5  mills,  and  others  at 
a  3  mill  rate,  was  not  violative  of  such  consti- 
tutional provision,  nor  In  confilct  with  |  1  of 
the  14th  Amendment  to  the  United  States  Con- 
stitution. Com.  V.  Sharon  Coal  Co.  164  Pa. 
304,  305,  30  Atl.  127,  128. 

The  constitutionality,  with  respect  of  these 
provisions  of  the  Federal  and  state  Constitu- 
tions, of  the  Pennsylvania  acts  of  1874,  1877, 
and  1879.  taxing  the  capital  stock  of  corpora- 
ions,  both  foreign  and  domestic,  was  afilrmed 
in  Com.  v.  Delaware  &  H.  Canal  Co.  1  Dauphin 
Co.  Rep.  257. 

A  tax,  however,  imposed  by  virtue  of  the 
Pennsylvania  act  of  June  8,  1891  (P.  L.  229). 
on  the  capital  stock  of  a  railroad,  was  adjudged 
Invalid  for  violating  the  constitutional  rule  of 
uniformity,  by  the  Dauphin  county  common 
pleas  in  May,  1900.  Com.  v.  Lake  Shore  &  M. 
S.  R.  Co.  3  Dauphin  Co.  Rep.  172. 

It  appeared  substantially  in  that  case  that 
the  Lake  Shore  &  Michigan  Southern  Railroad 
Company  had  been  assessed  for  taxes  upon  the 
appraised  value  of  Its  capital  stock  ascertained 
according  to  the  principles  laid  down  In  the 
statute,  but  that  other  railroads  in  the  state,  a 
very  great  number,  if  not  ail  of  them,  had  been 
assessed  according  to  a  different  method  with 
a  resulting  gross  Inequality.  We  are  aware, 
said  Simonton,  P.  J.,  speaking  for  the  court, 
that  it  was  said  in  the  case  of  Com.  v.  New 
York,  P.  &  O.  R.  Co.  188  Pa.  169,  41  Atl.  594, 
that,  the  actual  value  being  a  pure  question  of 
fact,  appellant  has  no  standing  to  complain  of 
discrimination  in  methods  so  long  as  its  capi- 
tal stock  is  not  assessed  In  excess  of  that  value. 
It  may  be  that  the  Reading  and  some  other  cor- 
porations are  taxed  on  less  than  the  actual 
value  of  their  capital  stock ;  If  so.  the  common- 
wealth Is  not  here  appealing,  and  consequently 
It  is  not  our  business  to  inquire  Into  the  mat- 
ter. But  he  says:  We  submit,  with  all  defer- 
ence, that  this  leaves  put  of  view  the  constitu- 
tional mandate  that  taxes  shall  be  uniform,  and 
that,  if  adopted  as  a  principle,  corporations  that 
arc  taxed  out  of  proportion  to  others  would  be 
without  remedy.  The  commonwealth  cannot 
appeal  from  a  settlement  of  taxes,  and  there- 
fore if  for  any  reason  the  methods  adopted  by 
the  accounting  officers  lead  to  a  want  of  uni- 
formity, or  tend  to  discriminate  between  cor- 
porations alike  taxable,  those  discriminated 
against  would  be  helpless.  The  constitutional 
provlson  that  taxes  shall  be  uniform  surely 
means  more  than  that  taxing  acts  shall  provide 
for  uniformity. 

This  decision  was,  for  the  same  reasons,  fol- 
lowed In  three  other  cases  decided  at  the  same 
time.  Com.  v.  Shamokin,  S..  &  L.  R.  Co.  3 
Dauphin  Co.  Rep.  168 ;  Com.  v.  Jamestown  &  F. 
R.  Co.  3  Dauphin  Co.  Rep.  214  ;  Com.  v.  Mam- 
moth Vein  Coal  &  I.  Co.  3  Dauphin  Co.  Rep. 
220. 

It  cannot  be  said  that  a  railroad  coi'poratlon 
was  deprived  of  Its  property  without  due  proc- 
ess of  law  because  of  an  allegation  that  In  val- 
uing its  capital  stock  and  franchises  the  board 
of  equalization  acted  without  any  basis  of  fact 
when  the  record  shows  that  such  board  had  be- 
fore It  a  return  purporting  to  emanate  from  a 
representative  of  such  corjjoratlon,  and  when 
the  statute  required  such  a  return  to  be  made 
by  the  company.  Union  Trust  Co.  v.  Weber, 
96  III.  346. 

Nor  Is  an  assessment  upon  the  capital  stock 
of  a  corporation  rendered  Invalid  by  the  failure 
of  the  assessors  to  keep  their  promise  to  the 
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attorney  for  the  corporation  to  send  at  his  ex- 
pense a  committee  to  examine  the  corporate  af- 
fairs with  a  view  to  forthcoming  proof  that 
the  capital  stock  had  no  value.  La  Salle  &  P. 
H.  &  D.  R.  Co.  V.  Donoghue,  127  111.  27.  18  N. 
B.  827. 

Legislation  taxing  the  capital  stock  of  gas 
•companies,  and  at  the  same  time  exempting 
-other  manufacturing  companies,  is  held  not  to 
be  yiolatlve  of  the  uniformity  and  equality  of 
taxation  clause  in  the  Illinois  Constitution,  be- 
cause it  is  said  the  legislature  is  authorized,  in 
its  discretion,  to  classify  the  subjects  of  taxa- 
tion. But  the  court  at  the  same  time  limited 
this  discretion,  so-called,  by  saying  that  it  was 
•a  reasonable  classification  to  put  gas  companies 
in  a  class  apart  from  other  manufacturers,  as 
they  had  certain  franchises  or  privileges  In  the 
public  streets  not  common  to  manufacturers  in 
general.  Williams  v.  Rees,  0  BIss.  405,  2  Fed. 
882. 

The  provision  in  the  Federal  Constitution 
that  full  faith  and  credit  shall  be  given  in  each 
-state  to  the  public  acts,  records,  and  Judicial 
proceedings  of  every  other  state  does  not  op- 
erate to  prevent  any  state  from  taxing  its  own 
citizens  upon  the  shares  of  stock  that  they  own 
in  foreign  corporations,  when  such  corporations 
■are  In  their  respective  home  states  taxed  upon 
^11  their  capital  stock,  and  their  several  stock- 
holders arc  expressly  exempted  in  such  states 
from  taxation  upon  their  shares.  Nor  does  the 
taxation  of  an  individual  resident  by  his  own 
fltate  upon  the  shares  he  owns  in  a  foreign 
corporation,  when  stockholders  In  domestic  cor- 
porations are  not  taxed  upon  their  shares,  al- 
though domestic  corporations  are  taxed  upon 
their  capital  stock,  contravene  the  uniformity 
and  equality  of  taxation  clause  In  a  state  Con- 
stitution, for  the  legislature  has  a  right  to  clas- 
sify, for  the  purpose  of  taxation,  foreign  and  do- 
mestic corporations  In  diflferent  classes,  even  if 
SQch  taxation  can  be  deemed  unequal.  Bacon 
v.  State  Tax  Comrs.  126  Mich.  22,  86  N.  W. 
307. 

A  somewhat  novel  case  In  Wisconsin  in- 
volved the  constitutionality  of  a  statute  re- 
quiring every  bank  and  banking  association  or- 
ganized under  the  provisions  thereof  to  pay  the 
state  treasurer  on  designated  days  every  year 
a  semiannual  tax  of  %  of  1  per  cent  on  its 
capital  stock,  and  In  default  of  such  payment 
within  a  time  limit  to  forfeit  an  additional 
1  per  cent,  such  tax  and  penalty  to  be  a  lien 
apon  the  securities  deposited  to  secure  circu- 
lation ;  and  enacting  that  such  capital  stock 
should  be  exempt  from  all  other  taxes  save 
upon  so  much  of  it  as  included  real  property, 
which,  like  other  real  estate,  was  left  subject 
to  local  taxation ;  and  that  bank  stockholders 
should  be  exempt  from  taxation  upon  their 
shares.  The  court  held  that  while  this  statute 
violated  the  constitutional  rule  of  uniformity, 
and  would,  if  An  ordinary  act  of  legislation, 
have  to  be  adjudged  void  within  the  principles 
of  the  cases  of  Knowlton  v.  Rock  County, 
9  Wis.  410,  and  State  ex  rel.  Atty. 
€en.  V.  Winnebago  Lake  &  F.  River  PI. 
Road  Co.  11  Wis.  35,  for  such  viola- 
tion, yet,  as  the  Constitution  had  in  ex- 
press terms  refused  power  to  the  legislature  to 
create,  authorize,  or  incorporate  any  bank  or 
banking  power  or  privilege  except  as  in  that 
Instrument  provided,  and  had  required  the  sub- 
mission to  popular  vote  of  the  question  of 
bank  or  no  bank,  and  if  a  majority  declared  In 
favor  of  banks,  then  the  submission  to  popular 
vote  of  the  statute  framed  to  give  effect  thereto 
before  such  statute  should  have  the  force  of 
law;  and  Inasmuch  as  such  taxing  statute  had 
been  passed  and  popular'y  approved  conforma- 
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bly  to  such  requirement  of  the  Constitution, — 
it  was  valid,  because  the  whole  subject  thereof 
had  been  taken  out  of  the  range  of  the  Consti- 
tution, and  reserved  to  the  people,  and  so  tta<* 
act  was  not  affected  by  the  general  constitu- 
tional rule  of  uniformity.  State  ex  rek  Oeeds- 
bnrg  Bank  v.  Hastings,  12  Wis.  47. 

While  a  state  has  a  right  to  tax  properly 
within  its  limits  belonging  to  a  foreign  cor- 
poration engaged  in  interstate  commerce  and 
used  in  that  commerce;  while,  too,  a  statute 
providing  for  the  taxation  of  freight  line  and 
equipment  companies,  embracing  such  a  foreign 
corporation,  and  enacting  that  every  corpora- 
tion to  which  it  applies,  when  it  does  business 
or  owns  cars  operated  In  the  state,  shall  b^> 
charged  and  shall  pay  a  sum  in  the  nature  of 
an  excise  tax  or  license,  to  be  computed  by  tak- 
ing 2  per  cent  of  the  amount  fixed  by  a  state 
board  of  equalization  as  the  proportion  of  capi- 
tal stock  owned  and  used  in  the  state,  less  lo- 
cally taxed  real  estate,  if  any.  Imposes  a  tax 
upon  property,  and  not  a  license  for  the  doing 
of  or  an  excise  upon  interstate  commerce;  and 
therefore  is  not  in  conflict  with  the  commerce 
clause  of  the  Federal  Constitution, — ^yet.  Inas- 
much as  it  lays  arbitrarily  a  2  per  cent  tax  Ir- 
respective of  the  general  rate  of  taxation 
upon  property  in  the  state,  it  Is  void  for  re- 
pugnancy to  the  provision  In  the  state  Consti- 
tution requiring  uniformity  and  equality  of 
taxation.  State  v.  Canda  Cattle  Car  Co.  85 
Minn.  457,  89  N.  W.  66. 

Such  a  constitutional  provision,  when 
coupled  with  a  proviso  that  a  deduction  of 
debts  from  credits  may  be  authorized,  is  tIo- 
lated  by  a  law  denying  to  bank  stockholders 
taxed  upon  their  shares  through  the  medium  of 
their  banks  any  deduction  for  their  debts,  and 
allowing  to  other  taxpayers  such  deductions 
when  they  list  for  assessment  and  taxation  all 
money  and  credits  other  than  bank  stock.  Pull- 
man State  Bank  v.  Manring,  18  Wash.  250,  51 
Pac.  464. 

A  Missouri  statute  (act  1S01,  Amending  Rev. 
Stat.  1889,  art.  2,  chap.  13S),  taxing  shares  of 
bank  stock  not  directly  to  the  stockholders,  but 
through  the  banks  upon  statements  by  the  of- 
ficers of  their  face  value  together  with  all  re- 
served funds,  undivided  profits,  premiums  or 
earnings,  and  all  other  values  belonging  to  the 
corporations,  to  be  treated  as  that  amount  of 
money  less  the  taxable  value  of  the  corporate 
real  estate  and  fixtures,  and  subject  to  the 
rights  of  the  parties  in  interest  to  show  the  Im- 
pairment of  the  shares  of  stock  before  the 
boards  of  equalization,  does  not  violate  such  a 
constitutional  provision  merely  because  such 
shares  are  taxable  at  a  prima  facie  valuation 
named  In  the  act,  while  the  values  of  other 
properties  are  assessed  by  assessors,  subject  to 
the  authority  of  such  boards  to  lower  or  ralsn 
the  same:  the  rate  of  taxation  being  the  same 
on  all  kinds  and  classes  of  property.  Ward  ▼. 
Gentry  County  Bd.  of  Equalization,  135  Mo. 
300,  30  S.  W.  648. 

A  statute  so  obnoxious  to  such  a  constitu- 
tional provision  as  to  be  void  If  it  should  ar- 
bitrarily compel  a  board  of  railroad  commis- 
sioners to  assess  the  property  of  an  Interstate 
express  company  by  taking  as  the  basis  of  a 
tax  the  same  proportion  of  Its  whole  capital 
stock  as  the  railroad  mileage  in  the  state  over 
which  such  company  does  business  bears  to  the 
total  railroad  mileage  over  which  It  operatea, 
when  In  fact  such  company  does  all  its  busl- 
noss  in  the  state  over  railways,  and  owns  no 
real  estate  therein,  while  elsewhere  it  both 
owns  real  estate  and  carries  on  a  part  of  Its 
business  over  waterways,  so  that  the  value  of 
Its  capital  stock  Is  based  in  part  upon  water- 
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way  business  and  In  part  upon  extra-territory 
real  estate. — may  nevertheless  be  sustained 
upon  tbe  principle  that  the  legislature  is  pre- 
sumed to  have  intended  it  to  conform  to  the  Con- 
stitution, and  the  courts  are  bound  to  construe 
It,  If  possible,  so  as  to  give  it  vitality.  There- 
fore, when  such  an  act  requires  the  express 
company  to  Hie  with  the  railroad  commission- 
ers, as  the  basis  of  valuation  and  assessment, 
certain  statements  in  writing,  and  does  not  for- 
bid the  corporations  to  furnish,  nor  the  com- 
missioners to  receive  and  consider,  additional 
facts  and  evidence  to  show  the  true  value  of 
the  taxable  corporate  property  within  the  state, 
it  will  be  held  valid.  Wells,  F.  &  Co.'s  Express 
V.  Crawford  County,  63  Ark.  576,  37  L.  R.  A. 
371,  40  S.  W.  710. 

The  Mississippi  statute  (Code  1892,  §  3764) 
requires  that  for  the  purpose  of  taxation  banlc 
stoclc  shall  be  rated  at  its  par  value,  unless  it 
appears  to  be  worth  more  or  less.  An  assess- 
ment, pursuant  to  this  statute,  of  bank  stock 
at  par,  is  none  the  less  valid  because  property 
in  general  is  assessed  in  the  same  locality  at 
but  two  thirds  of  its  actual  value.  Alexander 
V.  Thomas,  70  Miss.  517,  12  So.  708. 

XII.  Siatutorp  constructions. 

It  is  not  purposed  here  to  take  up  the  mass 
of  decisions  elucidating  the  general  principles 
upon  which  statutes  imposing  taxes  are  Judi- 
cially interpreted ;  such,  for  instance,  that  tax- 
ation/ is  the  rule  and  exemption  the  exception, 
and  statutes  conferring  immunity  must  be  both 
strictly  construed  and  confined  in  operation  to 
their  exact  literal  terms ;  or,  that  the  power  of 
tbe  sovereign  state  to  tax  Its  citizens  is  unlim- 
ited, except  by  (he  express  inhibitions  of  the 
written  constitutions ;  or,  that  every  tax  act  of 
doubtful  constitutionality  must  be  so  construed 
as  to  sustain  it  If  it  can  be  sustained ;  since 
the  legislature  is  presumed  to  have  intended  to 
respect  the  limitations  upon  Its  powers.  These 
canons  of  construction  are  taken  for  granted, 
and  reference  Is  here  made  only  to  par- 
ticular interpretations  of  acts  taxing  corpora- 
tions or  stockholders  upon  capital  stock  or  the 
incidents  thereof. 

The  liability  of  a  savings  bank  to  pay  the  5 
per  cent  tax  Imposed  by  i  9  of  the  act  of  Con- 
gress of  July  13.  1866  (14  Stat,  at  L.  138.  chap. 
1S4,  Repealing  S  120  of  the  act  of  June  30, 
1864),  upon  its  undistributed  earnings  added 
to  a  contingent  fund  held  as  security  for  its  de- 
positors, is  not  affected  by  the  proviso  in  the 
amendment  of  §  110  that  such  section  shall  not 
apply  to  associations  which  are  taxed  by  virtue 
of  the  national  banking  act,  and  that  the  depos- 
its in  sftsociations  or  companies  known  as  prov- 
ident institutions,  savings  banks,  etc.,  having 
no  capital  stock  and  doing  no  other  business, 
etc.,  shall  be  exempt  from  the  tax  upon  so 
much  of  their  deposits  as  they  shall  have  In- 
vested in  United  States  bonds,  and  upon  all  de- 
posits less  than  $500,  made  in  the  name  of  any 
one  person,  as  the  exemption  applies  only  to  de- 
posits, while  the  tax  Is  laid  only  on  earnings. 
United  States  v.  Dollar  Sav.  Bank,  3  Pittsb. 
408. 

The  act  of  Congress  of  1870,  to  reduce  taxes, 
providing  for  the  levy  and  collection  for  the 
year  1871  of  a  tax  of  2%  per  cent  on  dividends, 
earnings,  income,  or  gains  declared  by  any  rail- 
road  company,  and  on  all  undivided  profits 
thereof  accrued,  earned,  or  added  to  any  sur- 
plus or  other  contingent  fund ;  and  which 
amended  and  took  the  place  of  the  act  of  1866, 
providing  for  a  5  per  cent  tax  on  the  dividends, 
earnings,  etc.,  and  all  profits  carried  to  the  ac- 
count of  any  fund  or  used  for  construction, — 
did  not  have  the  effect  of  releasing  from  the 
'  1  L.  R.  A. 


lower  tax  for  1871  undivided  profits  used  while 
accruing  during  that  year  for  construction  pur- 
poses, since  all  undivided  profits  are  necessari- 
ly carried  to  some  fund,  whether  there  Is  any 
balance  in  it  or  not,  and  therefore,  when  ex- 
pended for  construction,  they  are  carried  to  the 
construction  fund.  United  States  v.  Marquette, 
H.  A  O.  R.  Co.  17  Fed.  710. 

The  New  York  supreme  court,  in  People  ejf 
rel.  Mutual  L.  Ins.  Co.  v.  New  York  City  & 
County,  20  Bnrb.  81,  decided  that  an  act  pro- 
viding that  any  mutual  insurance  company  in- 
torporated  prior  to  a  named  date,  so  that  prac- 
tically it  applied  to  only  two  such  companies, 
although  Its  terms  were  general,  should  be  sub- 
ject to  taxation  In  the  same  manner  as  If  it 
had  been  Incorporated  under  the  general  laws 
with  a  capital  of  $100,000,  did  not  restrict  the 
taxation  of  one  of  such  companies  to  that  lim- 
ited sum  when  it  had  an  accumulated  reserve 
fund  of  a  million  dollars  or  more,  and  subse- 
quently there  had  been  enacted  a  general  stat- 
ute providing  for  the  taxation  of  all  moneyed 
corporations  upon  their  capital  and  surplus,  al- 
though the  subsequent  law  did  not  In  so  many 
words  repeal,  or  even  refer  to,  the  earlier  act. 

And  immediately  the  court  of  appeals,  when 
considering  the  same  statute  at  a  subsequent 
stage  of  the  controversy  between  the  same  par- 
ties, held  that  such  a  company,  which  before 
ihe  passage  of  such  statute  had  been  taxable 
as  a  monej-ed  corporation  upon  its  accumulated 
reserve  premiums  regarded  as  capital  pursu- 
ant to  theretofore  existing  laws  declaring  such 
companies  moneyed  corporations  and  taxing  all 
moneyed  corporations  deriving  an  income  from 
their  capital  or  otherwise,  was  brought,  by  the 
enactment  of  the  new  statute,  into  the  same 
category  as  ordinary  moneyed  corporations 
with  $100,000  of  capital ;  and,  hence,  was  sub- 
ject to  taxation  under  the  existent  tax  acts 
upon  a  fixed  capital  of  that  sum,  and.  In  addi- 
tion, upon  the  amount  of  all  surplus  profits  or 
reserved  funds  In  excess  of  10  per  cent  thereof. 
People  ex  rel.  Mutual  L.  Ins.  Co.  v.  New  Yoi-k 
City  &  County,  16  N.  Y.  424. 

The  New  York  act  to  provide  for  the  state 
taxation  of  certain  corporations,  Joint-stock 
companies,  and  associations  (Laws  1880,  chap. 
542),  which,  as  Andrews,  J.,  remarked  (Peo- 
ple V.  Spring  Valley  Hydraulic  Gold  Co.  92  N. 
Y.  383.  386),  Inaugurated  a  new  system  of  tax- 
ation in  New  Y'ork  of  certain  classes  of  corpo- 
rations, with  the  numerous  amendatory  and 
supplemental  acts  which,  in  more  or  less  rapid 
succession  followed  it,  have,  from  the  outset, 
kept  the  courts  of  that  state  occupied  with  the 
work  of  Interpretation  and  construction. 

It  was  early  decided  that  the  law  related  to 
state  taxation  only,  and  so,  in  spite  of  sweep- 
ing language  warranting  the  contrary,  did  not 
exempt  the  corporations  to  which  it  applied 
from  local  taxation  upon  capital  stock.  People 
ex  rel.  Westchester  F.   Ins.  Co.  v.  Davenport, 

91  N.  Y.  574. 

And  that  it  imposed  franchise  taxes  and  not 
taxes  upon  property.     People  v.  Home  Ins.  Co. 

92  N.  Y.  328,  Afllrmed  in  134  U.  S.  594,  33  L. 
cd.  1025.  10  Sup.  Ct.  Rep.  593. 

The  law,  while  undergoing  various  changes 
of  form,  has,  In  substance,  always  provided 
that  the  tax  it  Imposed  should  be  computed 
upon  each  dollar  of  the  capital  stock  employed 
In  the  state  by  each  corporation  subjected  to  It 
at  the  rate  of  a  quarter  of  a  mill  for  each  1  per 
cent  of  dividends  made  or  declared  upon  such 
capital  stock  during  the  year,  If  the  dividends 
amounted  to  6  per  cent  or  more  upon  the  par 
value  thereof ;  at  the  rate  of  one  and  one  half 
mills  upon  such  portion  of  the  capital  stock  at 
par  as  the  amount  employed  within  the  state 
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bore  to  the  entire  capital  of  such  corporation 
If  the  dividends  amounted  to  less  than  6  per 
cent  upon  the  par  value  thereof:  and  at  the 
same  rate  upon  each  dollar  of  the  appraised 
capital  employed  within  the  state  If  no  divi- 
dend had  been  made  or  declared  during  the  tax 
year.  And  it  has  always  contained  a  provision 
for  appraising  the  capital  stock  at  Its  actual 
value,  not  less,  however,  than  the  average  mar- 
ket value  of  the  shares  as  Indicated  by  sales 
made  during  the  year.  In  case  the  dividends  did 
not  amount  to  6  per  cent  upon  the  par  value  of 
the  capital  stock,  or  in  case  no  dividends  at  all 
had  been  made  or  declared. 

The  statute  was  held  to  require,  In  the  case 
of  a  domestic  corporation  employing  all  its  cap- 
ital In  the  state,  which  had  paid  no  dividends 
and  of  whose  stock  there  had  been  no  sales, 
that  the  appraisement  of  the  capital  stock  was 
to  be  made  by  taking,  first,  the  value  of  all  the 
property  and  assets,  deducting  all  the  debts, 
and  adding  the  value  of  the  good  will  and  the 
franchise.  People  ex  rel.  Wlebusch  &  H.  Co.  v. 
Roberts,  154  N.  Y.  101.  47  N.  E.  080,  Affirming 
19  App.  Div.  674,  40  N.  Y.  Supp.  570. 

It  was  also  held  that  a  domestic  corporation 
employing  Its  entire  capital  in  the  state,  and 
which  had  paid  a  dividend,  but  one  considerably 
less  than  C  per  cent,  was  to  be  assessed  accord- 
ing to  the  real  or  market,  and  not  the  par, 
value  of  the  capital  stock.  People  ea*  rel.  New 
York  &  E.  Ulver  Ferry  Co.  v.  Roberts,  168  N. 
T.  14,  60  N.  E.  1043. 

A  contrary  construction  would  effect  unrea- 
sonable results  in,  the  opinion  of  the  court,  and, 
in  despite  of  the  interpretation  made  In  the 
interest  of  fairness,  the  court  expressed  itself 
as  quite  aware  that  there  would  remain  in  the 
statute  some  Inconsistencies  and  apparent  un- 
fairness In  particular  cases,  but  said  that  the 
remedy  must  be  an  appeal  to  the  legislature  for 
a  modlflcation  of  the  law. 

When  upon  a  general  revision  and  consolida- 
tion of  pre-existing  laws  which  from  time  to 
time  have  l)een  construed  by  the  courts,  a  new 
general  statute  is  enacted  embracing  the  sub- 
stance of  the  previous  acts  upon  the  same  sub- 
ject, and  containing  two  provisions  so  incon- 
sistent with  each  other  that  they  cannot  be 
harmonized ;  and,  when  in  construing  former 
laws  containing  provisions  the  same  In  effect 
the  courts  have  disregarded  one  and  empha- 
sized the  other, — it  is  presumed  that  the  legis- 
lature intended  the  new  statute  to  be  construed 
in  the  same  way,  and  to  make  In  this  respect 
no  change  In  the  law.  Thus,  where  there  were 
and  are  provisions  respecting  the  taxation  of 
the  capital  stock  of  domestic  corporations  paid 
in,  and  secured  to  be  paid  In,  and  were  and  are 
other  provisions  for  the  assessment  of  the  cap- 
ital stock  of  such  corporations  at  Its  actual 
value,  and  its  taxation  In  the  same  manner  as 
other  personal  and  real  estate  in  the  same  coun- 
ty, the  taxation  of  corporations  upon  their  cap- 
ital stock  continues  as  before,  viz.:  upon  the 
net  value  thereof  in  money,  property,  and  other 
things  at  the  time  of  the  assessment,  and  not 
upon  the  amount  of  capital  paid  in  or  secured 
to  be  paid  in  at  the  outset.  People  es  rel.  Cor- 
nell S.  B.  Co.  V.  Dederick,  161  N.  Y.  105,  65  N. 
E.  027. 

The  legislature.  In  enacting  §  12  of  the  New 
York  general  tax  law  (Laws  1806,  chap.  008), 
and  embodying  therein  the  language  of  the  old 
statute  (Laws  1857.  chap.  450,  S  3),  without 
the  concluding  words,  **and  taxed  in  the  same 
manner  as  the  other  personal  and  real  estate 
of  the  county,"  did  not  by  such  omission  change 
the  law.  nor  Intend  so  to  do ;  but  the  capital 
stock  and  surplus  of  corporations  taxable  pur- 
suant thereto  at  actual  value  are  still  subject 
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to  debt  deductions  as   before.     People  er  rek 
Rochester  R.  Co.  v.  Pond,  37  App.  Dlr.  330.  57 
N.  Y.  Supp.  490. 
I      A    statute    requiring   every    domestic    tmst 
I  company  to  pay  annually,  for  the  privilege  of 
exercising  Its  corporate  franchise,  or  of  carry- 
ing on  its  business  in  a  corporate  or  organised 
I  capacity,  a  yearly  tax  equal  to  1  per  cent  on 
i  the  amount  of  its  capital  stock,  surplus,  and 
undivided    profits,    and   exempting   every    micb 
company  from  assessment  and  taxation  for  all 
other  purposes,   is  not  a  statute  of  exemption 
purely,  but  one  which  substitutes  one  method 
of  taxation   for  another:   and  hence  does   not 
fall  within  the  rtile  which  requires  exemption 
statutes    to    be    strictly    construed.     Bingbam- 
ton  Trust  Co.  v.  Bingham  ton,  72  App.  Dir.  841. 
76  N.  Y.  Supp.  517. 

The  provisions  of  the  village  charter  of  Port 
.Tervls  (Laws  1806,  chap.  520.  I  20),  empower- 
ing the  board  of  trustees  to  correct  the  assess- 
ment roll,  and  to  add  thereto  any  property  Im- 
properly omitted  therefrom  at  a  Just  and  equi- 
table valuation  :  and  providing  that  where  the 
valuation  of  taxable  property  cannot  be  ascer- 
tained from  the  last  roll  of  the  town,  or  where 
such  value  has  since  been  increased  or  dimin- 
ished, or  an  error,  mistake,  or  omission  by  the 
town  assessors  shall  have  been  made  In  the  de- 
scription or  valuation,  the  trustees  shall  a»c<?r- 
taln  the  true  value  and  give  notice  to  the  par- 
ties in  interest,  etc., — does  not  authorize  such 
trustees  to  place  upon  the  roll  bank  shares,  for 
instance,  which  were  Intentionally  and  delib- 
erately not  assessed  at  all  by  the  town  asses- 
sors as  the  result  of  their  official  Judgment,  and 
not  omitted  by  accident  or  neglect.  People  e* 
rel,  Schofield  v.  Schoonover,  26  Misc.  576,  57 
I  N.  Y.  Supp.  408. 

I      A    New    Jersey    corporation    whose   stock    Is 
fully  subscribed,  but  which  has  issued  no  cer- 
I  tiflcates   to    the   subscribers, — nothing   but    re- 
I  celpts  for  the  payment  of  the  first  call  of  3  per 
cent   thereon, — and   which   has  begun   business 
with  the  proceeds  of  such  first  call,  is  liable  to 
I  pay  the  annual  license  fee  or  franchise  tax  im- 
'  posed  by  New  Jersey  upon  corporations  of  its 
I  class,  and  graded  according  to  a  percentage  of 
the  capital  stock  thereof  Isstied  and  outstand- 
ing.    American  Pig  Iron  Storage  Co.  v.  State 
P,onrd.  50  N.  J.  L.  380.  20  Atl.  160. 

Because  a  statute  authorizes  a  city  to  assess 
taxes  on  all  descriptions  of  property  made  tax- 
able for  state  purposes,  and  another  statute 
provides  for  the  state  taxation  of  the  capital 
stock  of  banks  and  other  corporations.  It  Is  no 
sufficient  warrant  for  the  municipal  taxation. 
CO  nomine,  of  the  gas  pipes  laid  in  the  streets 
by  a  corporation  serving  natural  gas.  and  whicb 
are  Indispensable  to  the  exercise  of  the  corpo- 
rate franchise,  since  these  are  neither  land  nor 
capital  stock.  Plttsbui'gh's  Appeal,  123  Pa. 
374.  16  Atl.  621. 

By  a  statute  enacting  that  corporations  which 
have  made  or  declared  during  any  year  divi- 
dends of  over  6  per  cent  upon  the  par  value  of 
their  capital  stock  are  taxable  at  the  rate  of 
half  a  mill  for  each  1  per  cent  of  dividend  : 
otlierwlse  at  the  rate  of  three  mills  for  each 
dollar  of  the  actual  value  of  their  capital 
stock, — a  corporation  which  In  a  given  year  de- 
clares a  dividend  greater  than  6  per  cent  when 
it  had  not  earned  during  that  year  so  large  a 
profit,  but  had  saved  profits  from  former  years, 
none  of  which  yielded  so  much,  and  In  each  of 
which  years  it  had  paid  its  tax  at  the  three 
mill  ad  valorem  rate,  is  taxable  for  the  year  of 
the  larger  dividend  at  the  three-mill  rate  on 
valuation,  and  not  at  the  half-mill  rate  on  each 
1  per  cent  of  dividend  at  par.  Com.  v.  Bmsh 
Electric  Light  Co.  146  Pa.  147,  22  Atl.  844. 


t901. 


State  Board  of  Equalization  v.  People  ex  rel.  Goggin. 


611 


In  Com.  ▼.  Eflgerton  Conl  Co.  164  Pa.  284, 
30  Atl.  125,  129.  the  statute  sub  judice  re- 
quir«<I  the  appi-aisement  of  the  capital  stock  at 
its  actual  value  in  cash,  not  less,  however,  than 
the  averagre  price  or  value  indicated  or  meas- 
ured by  net  earnings,  or  by  the  amount  of  profit 
made  and  either  declared  in  dividends  or  car- 
ried Into  surplus  or  sinliing  fund.  The  first 
question  raisf'd  was  whether  net  earnings,  as 
well  as  profits  made,  had  to  be  divided  or  put 
into  sinking  fund  or  surplus  before  they  be- 
came a  measure  of  value,  and  it  was  held  that 
they  did.  The  next  question  was,  Did  the 
phrase  "artnal  value  in  cash"  stand  limited  by 
not  less  thnn  the  price  indicated  by  net  earn- 
ings, etc.,  or  was  It  absolute?  Bearing. on  this 
question.  It  appeared  that  earlier  statutes  pro- 
vided for  ta>lng  capital  stock  on  the  basis  of  s 
given  rate  when  C  per  cent  dividends  were  de- 
clared, and  upon  an  appraised  value  when  div- 
idends of  a  less  per  cent  were  declared ;  but 
this  system  In  practice  produced  great  Inequali- 
ty of  burden  ;  small  dividend-paying  corpora- 
tions often  paying  the  larger  tax.  Thereupon 
the  statute  under  consideration  was  enacted. 
It  was  entitled  an  act  to  provide  uniformity, 
etc.,  by  taxing  capital  stock  at  Its  actual  value. 
It  recited  in  a  preamble  the  former  difllcultles 
and  InAqualltles.  etc.  This,  it  seems  natural 
to  hold,  evinced  a  deliberate  legislative  intent 
to  abandon  dividends  as  a  measure  of  value. 
The  court,  however,  went  beyond,  and  decided 
that  the  average  price  or  the  value  Indicated  or 
measured  by  net  earnings,  etc.,  of  the  capital 
stork,  did  not  mean  that  an  arbitrary  capltal- 
ixatlon  at  6  or  any  per  cent  was  requisite,  but 
that  the  actual  value  In  cash  of  the  capital 
stock  was  to  be  taken  absolutely  as  the  basis 
of  the  tax.  net  earnings,  etc.,  beiug  only  one  of 
the  factors  in  the  problem  of  computing  actual 
value. 

The  renuFylvanla  act  of  May  1,  1868  (P.  L. 
108,  S  6)  which  Imposed  taxes  upon  corporate 
net  earnings  or  Income,  was  not  repealed  as  to 
mutual  Insurance  companies  having  no  capital 
stock  by  the  repealer  of  March  21,  1873  (P.  L, 
46),  for  that  only  repealed  the  section  in  ques- 
tion as  to  Incorporated  companies  liable  to  the 
tax  on  capital  stock  under  §  4,  and  these  mu- 
tual Insurance  companies  were  not  among 
them ;  consequently  they  continued  liable  as  be- 
fore. 

But  that  liability  ended  with  the  enactment 
of  the  repealer  of  March  20,  1877,  and  was  not 
reinstated  by  the  statute  of  June  7,  1870  (P. 
L.  112),  because  the  exception  therein  of  cor- 
porations liable  to  a  tax  on  gross  receipts  In- 
cluded Insurance  companies  taxed  upon  their 
gross  premiums.  Com.  v.  Penn  Mut.  L.  Ins. 
Co.  1  Dauphin  Co.  Rep.  233. 

The  mere  fact  that  by  a  special  act  of  the 
legislature  of  a  state  wherein  a  foreign  rail- 
road corporation  operates,  it  is  subjected  to 
taxation  upon  so  much  of  its  capital  stock  as 
equals  the  amount  Invested  in  construction  and 
equipment  within  such  state  at  the  time  of  the 
enactment,  when  the  corporation  Is  bound  and 
has  agreed  to  report  to  the  legislature  from 
time  to  time  when  called  upon  all  the  usual 
facts  deemed  necessary  to  be  known  as  a  basis 
of  taxation,  does  not  exonerate  It  from  taxa- 
tion by  virtue  of  a  subsequently  enacted  gener- 
al law  containing  apt  Inclusive  language,  al- 
though embodying  no  repealer  of  the  special 
act.  The  later  and  general  act  must  be  construed, 
either  to  repeal  by  Implication  the  special  act, 
or  else  as  a  new  statute  designed  to  bring  un- 
der taxation  the  additional  Investments  made 
In  the  Rtate  by  such  railroad  company  after  the 
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old  law  was  passed.     Com.  r.  Delaware  &  U« 
Canal  Co.  1  Dauphin  Co.  Rep,  257. 

When  an  assessment  of  specific  property — 
station  depot  grounds  and  rolling  stock — of  a 
railroad  corporation  has  been  completed,  al- 
though there  are  yet  pending  proceedings  to  set 
it  aside,  grounded  upon  its  alleged  Invalidity, 
the  enactment  of  a  new  statute  substituting  the 
taxation  of  the  capital  stock  for  that  of  the 
specific  property  of  the  corporation,  %nd  the 
consequent  repeal  of  the  law  under  which  such 
assessment  was  made,  does  not,  in  tbe  absence 
of  imperative  language  to  that  effect,  discharge 
such  assessment.  Appeal  Tax  Court  v.  West- 
ern Maryland  R.  Co.  60  Md.  274. 

When  a  system  of  taxation  whereby  bank- 
stock  holders  were  taxable  upon  their  shares, 
and  allowed  deductions  for  proportionate  parts 
of  real  estate  owned  and  taxable  to  their  re- 
spective  banks,  is  changed  by  the  enactment  of 
a  new  statute  discontinuing  such  deductions, 
and  containing  a  provision  that  naught  in  it 
shall  be  so  construed  as  to  exempt  from  taxa- 
tion any  then  taxable  property,  but  all  laws 
then  in  force  designating  the  subjects  of  taxa- 
tion shall  continue  unrepealed,  notwithstand- 
ing the  taxes  on  the  shares  are  collected 
through  the  agency  of  the  banks,  the  corporate 
real  estate  continues  taxable  as  such  as  hefore. 
Jefferson  County  Sav.  Bank  v.  Hewitt,  112  Ala. 
546.  20  So.  026. 

The  adoption  of  the  present  Constitution  of 
Kentucky  (fi$  171,  174),  providing  that  taxes 
shall  be  uniform  upon  all  property  subject  to 
taxation  within  the  territorial  limits  of  the  au- 
thority levying  the  tax ;  and  that  all  property, 
whether  of  natural  persons  or  corporations,  un- 
less thereby  exempted,  shall  be  taxed  ad 
valorem,  operated  to  repeal  the  act  of  May  8. 
1880,  which  had  been  decided  (Franklin  Ins. 
Co.  V.  Louisville,  20  Ky.  L.  Rep.  480,  40  S.  W. 
r>02),  to  exempt  from  local  taxation  the  shares 
of  capital  stock  and  the  invested  or  accumu- 
lated funds  of  any  insurance  company  other 
than  life.  German  Nat.  Ins.  Cp.  v.  Louisville. 
21  Ky.  L.  Rep.  1170,  54  S.  W.  7.^2. 

No  recovery  can  be  had  In  Tennessee  upon 
an  assessment  of  taxes  upon  the  capital  stock 
of  a  bank  since  tbe  enactment  In  that  state  of 
the  act  of  1873  (Thompson  &  Steger  Code.  S 
541r),  which  provides  that  no  tax  shall  here- 
after be  assessed  upon  the  capital  of  any  bank 
or  banking  association,  state  or  national,  but 
that  the  stockholders  therein  shall  be  assessed 
and  ta.xed  on  the  value  of  tbelr  shares  of  stock. 
State  use  of  Memphis  v.  Butler,  86  Tenn.  614. 
8  S.  W.  586. 

The  Indiana  statute  (Rev.  Stat.  1881,  §i 
6305,  6308).  which  provides  that  in  all  cases 
whore  the  tangible  property  of  any  Incorpo- 
rated company  is  listed  and  assessed  the  shares 
of  capital  stock  thereof  shall  not  be,  does  not 
prohibit  the  taxation  of  capital  stock  In  all 
cases,  but  allows  It  to  the  extent  that  It  Is  not 
Invested  In  and  fully  represented  by  tangible 
property  subject  to  taxation,  llyland  v.  Cen- 
tral Iron  &  Steel  Co.  120  Ind.  68,  13  L.  R.  A. 
51.5,  28  N.  E.  308. 

The  statute  of  the  same  state  of  March  0, 
1800  (Elliott's  Supp.  S  2127),  which  requires 
notice  to  taxpayers  of  certain  contemplated  ac- 
tion by  county  boards  of  equalization  in  revis- 
ing the  assessments  made  by  local  assessors  so 
as  to  Increase  valuations,  has  no  application  to 
corporate  assessments,  where  such  boards  them- 
selves must  make  the  original  assessments,  and 
all  the  local  assessors  do  is  to  report  the  facts 
for  such  action.  Smith  v.  Rude  Bi-os.  Mfg.  Co. 
131  Ind.  150,  30  N.  E.  047. 

In  Michigan  a  statute  (act  No.  182.  Pub.  Acts 
1801)     subjected    every    domestic    corporation 
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thereafter  Incorporated  to  a  franchise  tax  of  a 
half  mill  upon  every  dollar  of  Its  capital  stock, 
and  to  a  like  tax  upon  each  subsequent  increase 
thereof.  A  later  statute  (act  No.  70,  Pub.  Acts 
1893)  subjected  foreign  corporations  thereafter 
Incorporated,  or  thereafter  licensed  to  do  busi- 
ness in  Michigan,  to  the  payment  of  the  same 
tax.  An  earlier  statute  (act  No.  232,  Pub.  Acts 
1885,  subd.  4,  f  2,  as  amended  by  act  No.  170, 
Pub.  Acts  1889),  authorizing  and  pre- 
scribing the  methods  of  corporations  to 
Increase  or  diminish  their  capital  stock, 
contained  a  clause  that  such  increase  or 
diminution  should  commence  and  be  op- 
erative from  and  after  the  date  when  the  cer- 
tificate thereof  was  received  for  record  in  the 
office  of  the  secretary  of  state.  The  amended 
act  added  to  the  statute  a  new  section  provid- 
ing for  the  acquisition  by  foreign  corporations 
of  the  right  to  carry  on  business  In  Michigan, 
and  thereby  "enjoy  all  the  rights  and  privileges, 
and  be  subject  to  all  the  restrictions  and  lia- 
bilities,*' of  domestic  corporations.  A  foreign 
corporation  which,  prior  to  the  statute  of  1893, 
had  been  authorized  to  do  business  In  Michigan, 
and  had  from  time  to  time  before  the  passage 
of  such  statute  duly  Increased  its  capital  stock 
and  become  entitled  to  file  its  certificate  of  in- 
crease without  charge  other  than  a  recording 
fee,  but  neglected  to  do  so,  on  attempting  to  so 
file  it  after  the  passage  of  the  statute  was  re- 
fused permission  unless  it  first  paid  the  tax  im- 
posed by  the  act.  The  court,  on  mandamus  to 
the  secretary  of  state,  held  that  it  was  not 
chargeable  with  the  tax.  We  think.  It  said,  it 
too  narrow  a  construction  to  give  to  the  lan- 
guage used  in  subdivision  4,  §  2,  of  the  act  of 
1885,  and  i  37  of  the  act  of  1889,  to  say  that 
for  all  Increases  of  stock  made  prior  to  1893  a 
franchise  fee  must  be  paid.  This  makes  the 
law  of  1893  retroactive,  when  it  Is  evident  the 
legislature  did  not  Intend  that  the  franchise  fee 
should  be  required  of  companies  then  author- 
ized to  do  business  in  this  state,  except  for  such 
increase  of  the  capital  stock  as  was  made  sub- 
sequent to  the  enactment  of  the  law  of  1893. 
Warren-Soharf  Asphalt  Paving  Co.  v.  Secretary 
of  State,  115  Mich.  234,  73  N.  W.  107. 

XIII.  Adminiit (ration  and  relief. 

Obviously  there  is  in  the  general  principles 
which  govern  tax-law  administration  no  es- 
sential difference  between  capital  stock  and 
other  sorts  of  taxation.  The  statutes  imposing 
taxes  of  any  kind  frequently  prescribe  special 
methods  for  the  assessment  and  collection 
thereof,  and  in  this  field  questions  may  and  do 
arise  as  to  whether  the  requirements  of  the 
statute  have  been  observed  or  not,  and  if  not, 
what  the  effect  is  of  neglect  or  omission.  This 
Is  so  of  capital-stock  taxes,  and  In  this  branch 
of  the  note  the  particular  cases  of  this  charac- 
ter are  collated.  It  Is  plain,  too.  that,  unless 
restricted  by  statute,  the  practice,  procedure, 
and  remedies  of  proceedings  in  law  and  equity, 
that  pertain  to  taxation  In  general,  apply  to 
capital-stock  taxation :  the  reader  therefore 
will  not  expect  to  find  here  examined  all  the 
cases  relating  to  legal  or  equitable  proceedings, 
to  enforce,  review,  cancel,  or  abate  taxes.  Here 
are  gathered  only  such  as  stand  In  peculiar  re- 
lations to  corporations  and  their  stockholders 
with  respect  of  taxes  upon  capital  stock.  And 
even  these  are  confined  to  corporations  organ- 
ized for  profit  with  those  excluded  that  were 
mentioned  at  the  outset. 

a.  When  liability  hegina. 

A  statute  supplementary  to  a  street  railway 
charter  declaring  that  the  city  tax  It  Is  bound 
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to  pay  whenever  its  dividends  shall  exceed  0 
per  cent  shall  be  computed  upon  Its  authorized 
capital  has  only  prospective  operation.  Phila 
delphla  v.  Philadelphia  &  G.  Ferry  Pass.  R.  Co. 
52  Pa.  177. 

When  there  Is  enacted  a  general  tax  law  to 
apply  to  specified  corporations,  and  requiring 
all  other  domestic  ones  not  specially  provided 
for  to  pay  a  yearly  license  fee  or  tax  of  a  stated 
per  cent  on  the  amount  of  their  capital  stock 
without  designating  any  time  when  such  tax 
shall  accnie,  the  date  when  the  statute  took  ef- 
fect is  controlling,  and  the  amount  of  the  capi- 
tal stock  on  each  recurring  anniversary  of  such 
date  Is  the  basis  of  computing  the  tax.  Brew- 
ing Improvement  Co.  v.  State  Board,  65  N.  J. 
L.  466,  47  Atl.  426. 

An  assessment  under  the  District  of  Colum- 
bia act  of  March  3,  1877,  upon  the  capital  stock 
of  a  corporation  for  the  fiscal  year  beginning 
July  1.  1884,  when  such  corporation  only  filed 
Its  certificate  of  organization  a  week  before 
that  date,  and  did  not  for  al)out  three  months 
receive  subscriptions  or  effect  a  practical  organ- 
ization, is  Invalid.  An^lo-American  Ins.  Co.  v. 
District  of  Columbia,  5  Mackey,  422. 

A  statute  for  raising  a  state  revenue,  inau- 
gurating a  new  system  of  corporate  taxation, 
the  general  scheme  of  which  is  to  Impose  taxes 
at  a  specified  rate  per  cent  according  to  divi- 
dends when  these  are  a  certain  rate  upon  the 
capital  stock  at  par,  and  according  to  actual 
value  of  the  capital  stock  when  the  dividends 
full  below  the  stated  rate ;  and  which  opens  by 
enacting  chat  the  corporations  subjected  to 
such  tax  shall  hereafter  annually  on  a  named 
date  make  reports  to  a  designated  fiscal  officer 
containing  information  concerning  their  capi- 
tal stock  and  dividends  and  the  amounts  and 
values  thereof :  continues  by  requiring  payment 
annually  on  a  Inter  designated  date  of  the  tax 
it  imposes ;  and  closes  with  the  declaration  that 
it  shall  take  effect  immediately, — subjects  to 
taxation  a  corporation  which  has  not  been  or 
ganized  a  year  when  the  reports  required  juv 
due  and  the  tax  is  payable.  People  v.  Spring; 
Valley  Hydraulic  Gold  Co.  92  N.  Y.  383. 

An  Increase  of  capital  stock  made  during  a 
tax  year  subjects  the  corporation  that  makes 
It  to  only  so  much  of  the  tax  thereon  as  Is  pro- 
portioned to  the  lapse  of  time  lietween  the  date 
of  Increase  and  the  date  fixed  for  the  tax  com- 
pared with  an  entire  year.  Com.  v.  American 
Mach.  Co.  2  Dauphin  Co.  Rep.  27. 

b.  Practice  and  procedure  of  asaesaont. 

^Vhen  Massachusetts  assessing  officers.  In  aa- 
certnlnlng  the  value  of  corporate  stock  for  tli« 
purpose  of  imposing  a  franchise  tax  thereon, 
follow  the  correct  method  of  taking  the  Siggre- 
gate  market  value  of  the  shares  and  deducting 
the  assessed  value  of  the  corporate  real  estate 
and  machinery  subjected  to  local  taxation  as 
prescribed  by  the  statute,  the  courts  cannot  in- 
terfere with  the  valuation  they  arrive  at,  be- 
cause the  market  value,  though  real  and  actual, 
was  speculative  and  greatly  exceeded  the  value 
of  all  the  property  owned  by  the  complaining 
corporation.  Com.  v.  Cary  Improvement  Co. 
08  Mass.  19. 

This  case  followed,  and  was  quid  to  stand 
upon,  the  same  ground  as  that  of  Com.  t.  Ham- 
ilton Mfg.  Co.  12  Allen,  298. 

And  when  New  York  tax  commissioners  act 
upon  erroneous  principles  In  assessing  corpo- 
rate capital  stock,  the  assessment  is  not  inval- 
id unless  there  resuUs  an  overvaluation.  Peo- 
ple ex  rel.  Equitable  Gaslight  Co.  v.  Barker,  66 
Hun,  21,  20  N.  Y.  Supp.  797,  Affirmed  in  187 
N.  Y.  544,  33  N.  E.  336. 


1901. 


State  Boakd  ok  Equalization  v.  Pkoflb    ex  rel.  Googin. 


613 


A  local  assessment,  in  New  York,  upon  the 
capital  stock  of  a  domestic  corporation,  when 
the  law  makes  it  the  duty  of  the  tax  commis- 
sioners to  ascertain  the  value  of  all  the  assets, 
t>oth  taxable  and  nontaxable,  and  to  deduct 
therefrom  indebtedness,  stocks  In  other  corpo- 
rations, real-estate  assessments  and  franchises, 
and  the  rule  followed  by  the  assessors  was  to 
estimate  the  value  of  the  gross  corporate  assets 
by  the  earnings  of  the  company  supported  by 
the  market  value  of  its  share  stock,  the  fixed 
charges  of  interest  on  bonds,  and  dividends, — is 
invalid,  and  must  be  vacated  when  the  commis- 
sioners had  before  them  no  evidence  either  of 
earnings  or  market  value  of  stock.  People  ex 
rel.  Consolidated  Gas  Co.  v.  Feitner,  38  Misc. 
178,  77  N.  Y.  Supp.  745. 

When,  too,  such  tax  commissioners,  in  assess- 
ing a  domestic  insurance  corporation  upon  its 
capital  ptock  and  surplus,  take  for  their  rule  of 
action  the  report  of  the  company  to  the  state 
insurance  superintendent,  which  shows  a  re- 
duction of  surplus  below  the  taxable  limit,  and 
in  doing  so  allow  the  deduction  of  a  supposed 
liability  to  return  unearned  premiums,  they 
cannot  set  up  the  erroneous  allowance  of  the  un- 
earned-premium liability  In  Justification  of 
their  assessment  upon  nonexistent  surplus,  but 
are  bound  by  the  deduction  they  actually  al- 
lowed. People  ex  rel.  Commonwealth  Ins.  Co. 
V.  Coleman,  112  N.  Y.  365,  2  L.  R.  A.  772,  20 
N.  E.  a89. 

Assessors  having  before  them  a  sworn  state- 
ment from  a  corporation  of  the  items  of  its 
personal  property,  furnished  on  their  demand 
and  In  the  form  of  answers  to  their  questions 
upon  a  printed  blank  Issued  by  them,  are  not  at 
liberty  to  treat  it  as  filled  with  deliberate  un- 
dervaluations, without  other  evidence  or  In- 
formation than  that  afforded  by  a  like  state- 
ment of  the  previous  year  showing  more  assets, 
— notably  more  stock  on  hand  and  machinery 
of  greater  value.  People  t:x  rel.  India  Rubber 
&  G.  P.  Insulating  Co.  v.  Barker,  16  Misc.  252. 
39  N.  Y.  Supp.  88. 

When  local  tax  commissioners  in  New  York 
assess  a  steam  surface  short-line  railroad,  hav- 
ing no  special  franchise  and  situated  wholly 
within  the  geographical  limits  over  which  they 
have  Jurisdiction,  upon  capital  stock  and  sur- 
plus, and  it  Is  made  to  appear  before  them, 
upon  formal  protest  against  such  assessment, 
that  such  road  is  capitalized  at  a  sum  exactly 
equal  to  Its  total  gross  assets,  and  that  its  en- 
tire paid-up  capital  was  disbursed  for  real  es- 
tate, roadbed,  etc.,  and  that  It  haa  no  personal 
or  surplus  property  whatever, — such  tax  com- 
missioners cannot  Justify  their  action  in  as- 
sessing, nor  can  their  assessment  on  capital  and 
surplus  be  sustained,  upon  the  theory  and  as- 
sumption that  the  peculiar  circumstances,  con- 
nection, and  use  of  such  road,  and  the  fact 
that  It  has  been  leased  to  and  Is  operated  by 
another  railroad  as  a  part  of  a  trunk-line  sys- 
tem at  a  reserved  rental  of  8  per  cent  upon  the 
paid-up  capital  at  par  over  and  above  all  taxes 
and  repairs,  warrants  a  finding  of  real  value 
according  to  a  capitalization  of  rent  and  a 
large  excess  thereof  beyond  the  value  of  the 
real  estate.  I*eople  ex  rel.  New  York  C.  &  H. 
R.  R.  Co.  V.  Feitner,  78  N.  Y.  Supp.  308,  Re- 
versing 38  Misc.  204,  77  N.  Y.  Supp.  218. 

Under  a  New  Jersey  statute  for  the  taxation 
of  corporations,  requiring  the  payment  of  an 
annual  license  fee  or  franchise  tax  of  a  stated 
percentage  on  all  amounts  of  capital  stock  Is- 
sued and  outstanding,  and  providing  for  a  re- 
turn by  the  corporation  of  how  much  stock  it 
has  issued,  but  Imposing  no  penalty  for  refusal 
or  neglect  to  make  such  return,  the  assessors 
are  not  warranted  In  assessing  a  corporation 
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that  failed  to  make  such  a  return  a  tax  upon  its 
total  authorized  capital.  People's  Investment 
Co.  V.  State  Board,  66  N.  J.  L.  175,  48  Atl.  570, 

In  assessing,  in  Pennsylvania,  the  capital 
stock  of  a  consolidated  railroad  company, 
formed  by  the  union  of  a  domestic  with  a  for- 
eign corporation,  when  the  enabling  act  pro- 
vided that  so  much  of  the  road,  the  real  estate, 
and  other  personal  property  of  the  consolidated 
road  in  the  state  should  be  subject  to  like  taxa- 
tion and  assessment  In  the  same  manner  and 
with  like  effect  as  property  of  other  Pennsyl- 
vania railroads,  the  capital  stock  should  be  as- 
sessed on  the  mileage  basis,  and  the  state  Is  not 
estopped  from  applying  this  rule  In  any  given 
tax  year  by  the  action  of  Its  officers  In  previous 
years  on  a  different  basis.  Com.  v.  Fall  Brook 
R.  Co.  188  Pa.  199.  41  Atl.  606. 

Nor  are  tax  officials  in  Ohio  estopped  by  the 
action  of  their  predecessors  In  deciding  that 
under  the  laws  of  that  state  shares  held  by  resi- 
dents In  consolidated  railroads  and  foreign  rail- 
road corporations  that  are  taxed  on  property 
in  Ohio  are  not  therein  taxable,  but  they  are 
bound,  In  spite  of  such  previous  rulings,  to  as- 
sess such  shares.  Western  Ins.  Co.  v.  Ratter- 
man,  46  Ohio  St.  153,  2  L.  R.  A.  556,  19  N.  E. 
660. 

The  validity  of  a  tax  upon  the  capital  stock 
and  franchise  of  a  railroad  corporation  In  Illi- 
nois is  in  nowise  affected  by  the  omission  of 
the  state  board  to  perform  the  duty  of  appor- 
tioning its  proceeds  among  the  several  counties 
thereunto  entitled,  nor  by  an  Improper  distri- 
bution of  such  proceeds.  The  corporation  suf- 
fers no  injury ;  it  cannot  be  called  upon  to  pay 
a  second  time,  nor  any  larger  sum ;  it  is  for  the 
county  not  awarded  its  Just  share  to  complain 
and  seek  its  redress  from  the  state  or  the  der- 
elict officers.  Union  Trust  Co.  v.  Weber,  96 
III.  346. 

Nor,  under  a  statute  requiring  the  assess- 
ment of  shares  of  bank  stock  to  shareholders 
to  be  collected  through  the  agency  of  the  bank, 
and  forbidding  the  assessment  of  banks  them- 
selves upon  their  capital  stock,  does  it  matter 
to  the  banks  in  what  form  the  assessment  roll 
is  made  up,  provided  the  assessment  is  In  fact 
made  against  shareholders  upon  their  shares, 
and  not  against  the  banks  in  aolido.  Castles 
v.  New  Orleans,  46  La.  Ann.  542,  15  So.  199. 

When  state  statutes  provide  for  the  assess- 
ment of  bank  stock  to  stockholders  at  the  ac- 
tual value  of  their  shares  less  their  respective 
proportions  of  the  assessed  value  of  real  es- 
tate upon  which  their  banks  are  taxed,  and 
also  entitle  the  banks  to  a  reduction  of  the  as- 
sessment of  their  real  estate,  In  case  the  facts 
so  warrant,  any  time  before  the  tax  books  are 
closed, — the  assessors  have  the  right,  upon  a 
successful  application  by  a  bank  for  a  reduc- 
tion of  the  assessed  valuation  of  Its  banking 
house,  to  withdraw  the  credits  they  had  there- 
tofore given  of  the  original  assessment  to  the 
stock  In  shares,  and  to  reduce  such  credits  In 
the  same  proportion  that  the  assessment  on 
the  bank's  real  estate  was  reduced.  They  are 
Justified  iu  so  doing  notwithstanding  they  act 
without  notice  to  the  shareholders,  and  In  de- 
spite of  a  general  statute  forbidding  any  in- 
crease In  the  assessed  valuation  of  personal 
property  without  previous  notice  to  the  tax- 
payer of  twenty  days,  where,  in  consequence  ^of 
the  delayed  application  of  the  bank  for  Its  re- 
duction, twenty  days  will  not  elapse  before  the 
books  must  close  according  to  law.  A  change 
of  assessment  of  shares  thus  made  Is  not  an 
increase  In  their  valuation,  but  a  mere  with- 
drawal of  an  erroneous  credit.  Apgar  v.  Hay- 
ward,  110  N.  Y.  225,  18  N.  B.  85. 

The  state  board  of  equalization  of  South  Do- 
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kota  has  no  authority  to  treat  bank  stock  an  u 
class  apart  from  other  stock,  and  increase  its 
valuation  alone.  Campbell  v.  Minnehaha  Nat. 
Bank,  11  S.  D.  133.  76  N.  W.  10. 

Even  when  there  are  no  other  stocks  as- 
sessed in  the  same  county.  Coier  t.  Sterling 
County  Treasurer.  11  S.  D.  140,  76  N.  W.  12. 

Where  the  uncontradicted  proofs  before  local 
tax  commissioners  in  New  York  show  that  the 
total  gross  assets  of  a  domestic  corporation, 
less  its  bonded  debt  and  bills  payable  and  in- 
vestments in  United  States  bonds,  reach  only  a 
certain  total,  those  officers  are  not  Justified  in 
assessing  the  corporation  beyond  that  total 
merely  by  the  testimony  of  the  treasurer  of  the 
company  that  it  paid  a  5  per  cent  dlyldend  dur- 
ing the  year,  and  that  he  considered  the  stock 
worth  par  and  the  capital  not  Impaired  l)e- 
yond  a  few  hundred  dollars.  People  ear  rel, 
Brokaw  Bros.  v.  Feitner.  44  App.  Div.  278,  60 
N.  Y.  Supp.  687. 

The  comptroller  of  New  York,  in  assessing  a 
foreign  corporation  doing  business  In  that  state 
on  account  of  its  capital  stock  employed  there- 
hi,  is  not  concluded  as  to  the  amount  thereof  by  | 
the  statement  given  in  the  corporate  report  to  j 
him,  when  it  further  appears  from  such  report  { 
that  the  company  has  at  par  value  four  times  ; 
as  much  as  the  amount  stated  by  its  officers  at 
their  valuation  of  25  per  cent,  and  that  it  owns 
real  estate,   a   necessary   part  of  such   capital 
stock,  the  value  of  which  greatly  exceeds  the 
entire  valuation  stated  by  the  company.     Peo- 
ple €x  rel.  American  Axe  &  Tool  Co.  v.  Roberts, 
82  Hun,  813,  31  N.  Y.  Supp.  245. 

Inasmuch  as  directors  of  manufacturing  com- 
panies in  New  York  may  possibly  pay  dividends 
and  risk  personal  penalties  without  there  being 
any  corporate  profits,  local  tax  commissioners 
are  not  warranted  in  assuming  the  capital 
of  such  a  corporation  unimpaired,  when  the 
report  shows  the  contrary,  merely  because  divi- 
dends were  paid,  no  other  facts  being  proved. 
People  ex  rcl.  Edison  General  Electric  Co.  v. 
Barker,  141  N.  Y.  251,  36  N.  B.  106,  Reversing 
74  Hun,  418,  26  N.  Y.  Supp.  619. 

When  statutes  provide  for  assessing  domestic 
corporations  upon  their  capital  and  surplus  at 
the  town  or  ward  where  the  principal  office  or 
place  for  transacting  the  financial  concerns  of 
the  company  assessed  is  situated,  and,  if  there 
be  none  such,  then  at  the  place  where  the  cor- 
porate operations  are  carried  on,  the  local  as- 
sessors in  New  Y'ork  are  warranted  in  consid- 
ering the  office  where  the  president  and  treas- 
urer of  such  a  company  transact  Its  financial 
business  as  the  principal  office  of  such  com- 
pany, although  one  of  these  officers  makes  oath 
that  his  company  has  no  principal  office.  Peo- 
ple ew  rcl.  Oswego  Canal  Co.  v.  Oswego,  6 
Thomp.  &  C.  673,  6  Hun,  117. 

In  Connecticut,  In  estimating  the  net  surplus 
of  a  life  Insurance  company  in  order  to  assess 
the  shares  therein  for  taxation.  It  Is  correct  to 
treat  the  capital  stock  as  an  asset,  and  not  as  a 
liability.  Batterson's  Appeal.  72  Conn.  374, 
44  Atl.  546. 

c.  Acta  and  omisaiowi  of  taxpayers. 

The  right  of  a  corporation  in  New  York, 
which  has  made  its  statutory  report  to,  and 
been  assessed  a  state  tax  by,  the  comptroller, 
to*  a  revision  and  readjustment  of  Its  tax  ac- 
count by  virtue  of  the  statute  (Laws  1880,  chap. 
463,  §8  10.  20)  whenever  It  shall  be  made  to  ap- 
pear that  the  taxes  have  been  Illegally  paid  or 
the  account  so  made  as  to  include  taxes  which 
could  not  have  been  lawfully  demanded,  Is  not 
lost  by  voluntary  payment  of  the  tax,  notwith- 
standing the  further  provision  in  such  statute 
(12)  that  it  shall  not  apply  to  any  taxes  there- 
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tofore  paid  pursuant  to  a  Judgment  or  Judicial 
order  or  by  virtue  of  any  stipulation.  People 
I'x  rel.  Edison  Electric  Illuminating  Co.  v.  Wem 
pie,  141  N.  Y.  471,  36  N.  E.  506. 

The  failure  of  a  corporation  to  answer,  in 
Its  report  to  New  York  local  assessors,  two 
questions  upon  the  printed  blank  asking  for  a 
statement  of  its  surplus  earnings  and  for  the 
rate  of  dividend  during  the  year,  when  its  sec- 
retary is  afterwards  examined  orally  by  the  tax 
commissioners,  and  it  conclusively  appears  In 
proof  that  there  were  no  surplus  earnings,  does 
not  warrant  the  officials  In  assuming  that  Che 
corporate  capital  Is  unimpaired,  and  that  there 
are  additional  assets  sufficient  to  pay  the  debts, 
when  the  nncontroverted  proof  Is  that  the  debts 
and  liabilities  were  largely  In  excess  of  the  tax- 
oble  property.  People  ra?  rel.  Sicilian  Asphalt 
Co.  V.  Feitner,  30  Misc.  663,  64  N.  Y.  Supp.  298. 

A  Pennsylvania  company  Incorporated  on 
condition  of  paying  the  state  a  bonus  of 
Vj  of  1  per  cent  on  Its  capital  stock  in  four  an- 
nual instalments  is  not  entitled  to  any  abate- 
ment by  reducing  its  capital  stock  one  half  be- 
fore an  instalment  matures.  Com.  v.  American 
Kaolin  Co.  2  Pearson  (Pa.)  864. 

The  appraisement  of  the  value  of  its  capital 
stock  by  the  officers  of  a  nondlvldend  paying 
corporation  for  the  purpose  of  taxation  In 
Pennsylvania  is  prima  facie,  but  not  conclusive, 
evidence  of  its  taxable  value.  Com.  v.  Erie  B. 
Co.  2  Pearson  (Pa.)   380. 

The  return  made  to  the  state  auditor  by  the 
treasurer  of  a  Pennsylvania  corporation,  of  the 
amount  of  its  declared  dividends,  for  the  pur- 
pose of  fixing  the  state  tax  upon  its  capital 
stock,  is  conclusive  on  the  corporation,  regard- 
less of  the  fact  that  the  whole  corporate  plant 
and  business  are  leased  to  another  corporation 
That  has  agreed  to  pay  a  stipulated  percentag« 
upon  all  stock  which  is  not  treasury  stock  as 
rental,  and  a  showing  by  the  lessee  that  its 
profits  wet«  less  than  such  rental.  Atlantic  A 
O.  Teleg.  Co.  v.  Com.  60  I»a.  67. 

The  omission  of  an  Illinois  corporation  to 
make  the  return  required  by  statute,  which 
goes  before  the  state  l>oard  of  equalization  as  a 
basis  for  that  body  to  ascertain  the  value  of 
Its  capital  stock  and  franchise  for  the  purpose 
of  taxation,  because  the  public  officers  did  not 
supply  it  With  blank  forms  and  instructions, 
nor  demand  such  a  return,  does  not  vitiate  the 
assessment;  for  such  officers  are  charged  by 
law  with  the  duty  of  valuing  such  capital  stock 
and  franchises,  are  empowered  to  act  upon 
other  evidence  than  corporate  returns  afford, 
and  do  act  at  public  meetings  where  corpora- 
tions have  full  opportunity  to  appear  and  be 
heard.     Pacific  Hotel  Co.  v.  Lteb,  83  111.  602. 

If,  In  assessing  the  capital  stock  and  fran- 
chise of  a  railroad  corporation  as  an  entirety, 
the  assessors  in  Illinois  Ignorantly  include 
therein  exempt  property  whose  ownership  Is 
known  to  and  not  disclosed  by  the  corporation, 
the  assessment  Is  not  thereby  either  rendered 
void  or  subject  to  abatement  pro  tanto;  as 
without  knowledge,  there  can  be  no  fraud,  and 
a  mistake  induced  by  the  party  against  whom 
it  is  made  affords  no  ground  for  equitable  re- 
lief.    Huck  V.  Chicago  &  A.  R.  Co.  86  111.  352. 

The  court  of  appeals  of  Kentucky,  in  Decem- 
ber, 1808,  In  reversing  a  conviction  of  the 
Louisville  Tobacco  Warehouse  Company  for 
wilfully  falling  to  file  Its  report  to  the  auditor, 
decided,  Guffy,  J.,  writing  for  the  majority, 
that,  although  a  private  warehouse  company 
was,  within  the  statute  of  that  state  (fif  4077 
et  aeq.).  Imposing  upon  railway  companies, 
banks,  other  designated  corporations,  and 
every  other  like  company,  corporation,  and  as- 
sociation (not,  however.  Inclusive  of  warehouse 
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<x>niptinle8),  and  also  upon  every  other  corpora- 
tion, company,  or  nsaociation  having  or  exer- 
cising any  special  or  exclusive  privilege  or  fran- 
chise not  allowed  by  law  to  natural  persons,  or 
performing  any  public  service,  In  addition  to 
other  taxes  imposed  thereon  by  law,  an  annual 
franchise  tux,  and  r«:qulring,  as  a  basis  for  the 
Imposition  of  such  tax,  corporate  reports  to  the 
state  auditor  in  such  form  as  such  officer  pre- 
scribed under  penalty  for  wilful  neglect  or  re- 
fusal so  to  report,  of  conviction  of  misdemean- 
or and  amercement  of  a  heavy  line ;  yet,  when 
the  auditor  not  only  has  never  prescribed  any 
form  of  report  for  corporations  of  this  class, 
but  has.  even  erroneously,  ruled  that  they  are 
not  within  the  statute,  the  failure  to  report  is 
nor  wliful,  and  no  penalty  is  incurred.  Du 
Relle,  J.,  with  whom  concurred  Ilazeirlgg  and 
Burnam,  J  J.,  dissented,  not  from  the  reversal, 
but  upon  the  ground  that  the  company  was  not 
within  (he  statute,  as  it  neither  had  nor  exer- 
cised any  special  or  exclusive  franchise  not  al- 
lowed by  law  to  natural  persons,  nor  did  it 
perform  any  public  sei^vlce,  nor  was  it  among 
those  named  or  indicated  In  the  act.  I<.ouis- 
vllle  Tobacco  Warehouse  Co.  v.  Com.  20  Ky.  L, 
Rep.  1047,  48  S.  W.  420. 

It  is  of  interest  to  note  that  the  court  soon 
afterwardf*  (March,  18!)9)  was  compelled  to 
pass  directly  upon  the  question  whether  or  not 
this  cori>oration  was  within  the  statute  and 
liable  for  the  tax  thereby  imposed,  and  it  de- 
cided that  it  was  not.  DuRelle,  J.,  who  dis- 
sented and  was  in  the  minority  before,  ex- 
pressed this  time  the  views  of  a  majority,  while 
Guffy,  Paynter,  and  White,  JJ.,  dissented. 
Louisville  Tobacco  Warehouse  Co.  v.  Com.  20  ! 
Ky.  L.  Rep.  1747,  57  L.  R.  A.  33,  49  S.  W. 
1069.  ; 

Omitting  the  veriflcation  to  the  corporate  re- 1 
port  required  by  the  Minnesota  statute  (Gen.  | 
Stat.  1894,  S  ir>80)  as  the  basis  of  assessment 
does  not  invalidate  it.  And  a  failure  to  state 
therein  that  the  corporation  is  indebted  is 
equivalent  to  a  representation  that  it  owes 
nothing.  When  such  report  is  made  by  the 
proper  corporate  officer,  the  corporation  is 
bound  by  it.  State  v.  Northern  Trust  Co.  73 
Minn.  70,  73  N.  W.  754. 

In  Washington  a  corporation  which  does  not 
apply  to  the  county  board  of  equalization  for 
a  reduction  of  assessment  loses  its  right  to  ob- 
ject that  the  assessor  valued  the  use  of  its 
franchise  in  connection  with  its  tangible  prop- 
erty. Chehalls  Boom  Co.  v.  Chehalis  County, 
24  Wash.  135,  63  Pac.  1123. 

In  Texas,  where  all  the  property,  real  and 
personal,  of  state  banks  is  taxable,  and  the 
shares  thereof  are  not,  the  failure  of  a  bank  to 
list  its  property  for  taxation  will  not  authorize 
an  assessor  to  list  the  shares  of  its  stock. 
Gillespie  v.  Gaston,  07  Tex.  599,  4  S.  W.  248. 

d    Suiiii,  actions,  and  proceedings. 

1.  Judicial  supervision. 

The    Massachusetts    statute    providing    that 
any  corporation  aggrieved  by  the  exaction  of  a 
tax  levied  as  an  excise  upon  the  value  of  Its 
capital  stock  according  to  the  market  value  of 
its  shares  may  petition  the  supreme  court  in  the  ' 
nature  of  a  petition  of  right,  setting  forth  the  I 
amount  of  the  tax  or  excise  and  the  general  ! 
legal  grounds  for  asserting  that  it  should  not  ' 
have  been  exacted,  with  the  specific  facts  upon 
which    such    assertion    rests,   does   not   confer 
Jurisdiction  to  correct  the  errors  of  Judgment 
by  which  the  assessors  overvalued  the  shares, 
although  the  corporation  Insists  that,  had  these 
been  correctly  valued,   there  could   and  would 
have  been  no  tax  at  all  assessed,  because  the 
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lawful  deductions  for  property  otherwise  taxed 
exceeded  the  total  true  value  of  the  shares. 
Boston  Mfg.  Co.  v.  Com.  144  Mass.  698,  12  N. 
£.  362. 

If,  in  aasessing  a  New  York  corporation  Jo- 
cally  upon  Its  capital  stock  and  surplus  less 
real  estate  and  shareholdings  In  other  corpora- 
tions, the  tax  commissioners  employ  an  appro- 
priate method  of  ascertaining  actual  values 
which  results  In  Injustice  to  the  corporation,  a 
specia  1  statute  ( Laws  1880,  chap.  260 )  provides  a 
remedy  In  the  supreme  court,  but  the  court  of 
appeals  Is  powerless,  in  the  premises.  People 
ex  rel.  Knickerbocker  F.  Ins.  Co.  v.  Coleman, 
107  N.  Y.  641,   14  N.  E.  431. 

It  is  otherwise  If  they  adopt  the  wrong  stand- 
ard of  value, — a  standard  that  cannot  be  prop- 
erly applied  to  the  subject  of  the  tax.     Ibid. 

When  the  Constitution  and  laws  commit  to 
officers  selected  for  the  purpose  the  duty  of  as- 
sessing the  capital  stock  and  franchises  of 
corporations,  and  provide  for  no  review  by  the 
■Judiciary,  the  courts  are  powerless  to  correct 
an  overvaluation  when  assessors  act  without 
fraud  and  according  to  law.  Ottawa  Glass 
Co.  V.  McCaieb,  81  111.  657. 

A  court  of  equity  cannot  interfere  to  review 
and  correct  an  assessment  of  the  capital  stock 
and  franchise  of  a  corporation  made  by  a  stare 
board  having  Jurisdiction  to  make  It,  merely 
l)ecau8e  It  is  excessive,  and  because  other  cor- 
porations have  escaped,  whereby  the  constitu- 
tional rule  of  uniformity  of  taxation  was  in- 
fringed, provided  there  was  no  fraud.  Coal 
Run  Coal  Co.  v.  Flnlen,  124  III.  606,  17  N. 
E.  11. 

A  court  of  equity  has  Jurisdiction  of  a  suit 
by  a  bank  against  a  municipality  for  Im 
junctlve  relief  to  restrain  the  collection  of  an 
alleged  illegal  tax  upon  the  ground  of  exemp- 
tion and  future  attempts  to  Impose  like  taxes 
upon  the  ground  of  estoppel  by  Judgment,  when 
the  only  I'emedy  at  law  for  recovery  of  illegal 
taxes  paid  under  protest  aflTorded  by  statute 
has  relation  to  state  taxes  only,  and  no  appli- 
cation to  those  assessed  by  cities  or  counties. 
Union  &  Planters*  Bank  v.  Memphis,  40  C.  C. 
A.  455.  Ill  Fed.  601. 

2.  Parties, 

The  stockholders  In  a  railroad  corporation  al- 
leged to  be  exempt  from  state  taxotlon  may, 
where  no  remedy  is  provided  by  law,  maintain 
a  suit  in  equity  against  the  company  and  the 
assessing  and  collecting  officials  to  restrain  the 
collection  and  payment  of  the  t^nauthorlzed 
taxes  when  the  corporation  has  declined  to  act. 
Tomlinson  v.  Branch,  15  Wall.  460,  21  L.  ed. 
180. 

A  bank  as  a  separate  institution  Is  not  ag- 
grieved by  an  assessment  upon  the  shares  of 
stock  held  by  its  stockholders,  and  thei'efore 
cannot  prosecute  certiorari  to  review  it.  Peo- 
ple ea*  rel.  Kobler  v.  Feitner,  71  App.  Div.  572, 
76  N.  Y.  Supp.  245. 

And  a  single  bank  stockholder  applying  in 
behalf  of  himself  and  his  co-stockholders  is 
not  entitled  to  a  writ  of  certiorari  to  review  an 
assessment  of  the  shares  without  proof  that  he 
is  authorized  to  Institute  and  prosecute  the 
proceeding  for  the  others,  and  that  the  other 
shareholders  have  laid  the  foundation  for  re- 
lief by  an  application  in  season  and  proper 
form  to  the  pi-oper  officers  to  correct  the  assess- 
ment.    Ibifl.  ^ 

In  Ohio,  too,  a  bank  Is  not  entitled  to  appear 
for  its  stockholders  and  institute  proceedings 
to  enjoin  the  collection  of  taxes  assessed  on  its 
shares.  Cleveland  Trust  Co.  v.  Lander,  1S> 
Ohio  C.  C.  271. 

The  franchise  tax  imposed  in  North  Carolina 
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pursuant  to  u  statute  exempting  railroad  prop- 
erty from  all  public  charges  for  a  limited  time, 
after  which  the  legislature  is  to  be  entitled  to 
lay  a  tax  not  exceeding  25  cents  a  year  on  each 
share  of  the  capital  stock  whenever  the  annual 
prt)fit8  exceed  6  per  cent.  Is  collectible  from  the 
corporation,  and  not  from  the  stockholders. 
State  ex  rel.  Bain  v.  Seaboard  &  R.  R.  Co.  52 
Fed.  450. 

3.  Enforcing  payment. 

The  receiver  of  taxes  in  the  city  of  New  York 
is  entitled  to  maintain,  under  S  863  of  the  con- 
solidation act.  a  personal  action  to  recover 
from  a  nonresident  stockholder  In  a  New  York 
city  bank  the  tax  assessed  upon  his  shares,  not 
only  without  exhausting,  but  without  resorting 
to,  any  of  the  remedies  afforded  by  the  bank- 
ing act  (Laws  1882,  chap.  409)  against  the 
stock  itself  by  a  sale  to  pay  the  taxes.  Nor  Is 
it  a  condition  precedent  to  maintaining  such  an 
action  that  a  warrant  of  distress  be  first  issued 
and  returned  under  f  853  of  the  consolidation 
act  (Laws  1882.  chap.  410).  McLean  v.  Myers, 
134  N.  Y.  480,  32  N.  E.  63,  Reversing  26  Jones 
ft  S.  337,  11  N.  Y.  Supp.  635. 

In  Washington  the  liability  of  a  domestic 
bank  for  taxes  assessed  against  its  capital  stock 
to  the  shareholders  when  it  has  become  fixed 
and  a  primary  one  Isefore  the  dissolution  of  the 
corporation,  may,  after  a  Judgment  of  dissolu- 
tion and  while  its  assets  are  in  the  hands  of 
trustees  for  liquidation,  be  enforced  by  the 
county  treasurer  to  whom  such  taxes  are  due, 
by  distraint  and  levy  upon  any  of  the  bank*8 
property  in  the  custody  of  such  trustees.  Bram- 
el  V.  Manrlng,  18  Wash.  421,  51  Pac.  1050. 

An  act  of  the  legislature  reciting  that  doubts 
have  arisen  whether  or  not  certain  companies 
and  associations  were  liable,  under  existing 
laws,  to  state  taxes  upon  their  capital  stock, 
and  that  it  is  desirable  to  remove  such  doubts, 
and  that  such  companies  should  pay  the  state 
like  taxes  as  are  Imposed  upon  similar  corpora- 
tions; and  thereupon  enacting  that  each  and 
all  of  them,  naming  them,  shall  thereafter  be 
subject  to,  and  shall  pay,  the  same  taxes  on 
their  capital  stock  that  other  similar  corpora- 
tions are  liable  to  and  do  pay, — while  it  does 
relieve  such  corporations  from  the  penalties  for 
neglect  or  refusal  to  pay  that  they  would  incur 
if  no  such  doubts  existed,  does  not  establish 
that  the  doubts  were  well  founded :  nor  does  it 
prevent  the  state  from  enforcing  against  them 
past  taxes  of  the  same  kind.  Delaware  Divi- 
sion Canal  Co.  v.  Com.  50  Pa.  399. 

Where  a  section  in  a  railroad  charter,  and  a 
general  law  applying  to  all  railroads,  provides 
that  every  such  corporation  shall  keep  exact  ac- 
counts of  all  its  receipts  and  expenditures,  and 
annually  i-eport  them  to  the  railroad  commis- 
sioners, who,  in  turn,  must  annually  communi- 
cate them  to  the  legislature :  and  that  when.  In 
any  and  every  year,  the  net  receipts  are  found 
to  exceed  10  per  cent  of  the  expenditures  from 
the  beginning  of  operations,  the  excess  shall  be 
paid  into  the  state  treasury  until  the  legisla- 
ture directs  otherwise ;  while  It  provides  for 
the  payment  to  the  state  of  the  excess  earnings 
over  10  per  cent  on  the  capital,  and  not  merely, 
when  the  road  has  cost  more,  of  the  excess 
above  that  percentage  of  all  the  money  ex- 
pended In  the  construction  of  the  road, — In  the 
light  of  the  fact  that  the  legislature  elsewhere 
in  the  statute  reserved  the  right  to  reduce  tolls 
and  fares  when  the  net  income  rose  above  10 
per  cent  of  the  capital,  to  entitle  the  state 
to  recover  In  an  action  for  such  alleged  excess. 
It  is  not  enough  to  show  dividends  to  stock- 
holders givfttcr  than  10  per  cent  of  the  stock, 
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but  that  such  dividends  came  from  the  earn- 
ings of  the  road,  and  not  from  some  other 
source.  State  v.  Manchester  &  L.  R.  Co.  70  N. 
H.  421,  48  Atl.  1103. 

To  warrant  a  recovery  of  a  tax  upon  ihe 
capital  stock  of  a  corporation,  such  an  assess- 
ment and  levy  as  the  law  requires  to  be  made 
In  respect  of  such  taxes  must  be  shown.  West- 
minster V.  Westminster  Sav.  Bank,  92  Md.  H2. 
48  Atl.  34. 

The  Kansas  statutes  (Gen.  Stat.  1897,  chap. 
158,  IS  60,  61,  and  144)  which  require  banks 
on  demand  to  give  In  lists  of  their  stockboldcra 
with  the  amounts  and  values  of  each  holding, 
and  their  undivided  surplus  and  profits,  and  to 
pay  taxes  assessed  on  the  stock  and  surplus,, 
having  a  Hen  thereon  until  repaid;  which  pro- 
vide that  If  for  any  cause  a  bank  does  not  pay 
the  taxes  assessed  against  the  shares  of  Its 
stock,  the  property  of  the  individual  stockhold- 
ers shall  be  held  liable  therefor ;  and  which  em- 
power the  sheriff  upon  a  warrant,  the  same  as 
upon  execution,  to  levy  for  the  tax  upon  the 
goods  and  chattels  of  the  person  assessed, — do 
not  authorize  the  selsure  and  sale  of  the  prop- 
erty of  a  bank  for  unpaid  taxes  assessed  upon 
the  shares  of  its  stock.  First  NaL  Bank  v. 
Lyman,  59  Kan.  410,  53  Pac.  125,  Reversing  <> 
Kan.  App.  74,  49  Pac.  639. 

4.  liccovvfy  back. 

A  corporation,  whose  officers  have,  pursuant 
to  requirement  of  law,  reported  to  the  comp- 
troller of  the  state  of  New  York  an  estimate 
and  appraisal  of  the  actual  value  in  cash  of 
the  capital  stock  thereof,  upon  which  it  has 
been  assessed  for  taxes,  and  which  thereupon, 
without  duress,  voluntarily  pays  the  tax,  can- 
not recover  it  back  upon  showing  that  in  Its 
report,  because  of  a  misconception  of  the  law. 
its  officers  put  a  value  upon  Its  capital  stock 
when  in  fact  it  actually  was  worthless.  Cer- 
bat  Min.  Co.  v.  State,  29  Hun.  81. 

Because  city  tax  commissioners,  in  assessing 
a  domestic  corporation  within  their  jurlsdJc- 
tton  for  taxes  upon  Its  capital  stock  and  sur- 
plus, adopted  an  erroneous  rule  of  valuation 
warranting  an  annulment  of  the  assessment  in 
a  direct  proceeding  to  review  their  action  In 
the  manner  provided  by  statute  upon  certiorari,. 
will  not  enable  such  corporation  to  maintain 
an  action  against  the  city  to  recover  back  the 
tax  it  paid  on  such  assessment  without  protest, 
and  after  It  had  appeared  before  the  tax  com- 
missioners and  been  heard  by  them  on  other 
objections.  United  States  Trust  Co.  v.  New 
York,  144  N.  Y.  488,  39  N.  K.  383,  Afllrming  77 
Hun,  182,  28  N.  Y.  Supp.  344. 

Taxes  paid  by  a  bank  on  the  shares  of  Its 
stock  belonging  to  its  stockholders  without  the 
knowledge  or  direction  of  the  latter,  which 
taxes  by  the  terms  of  the  statute  In  virtue  of 
which  they  are  levied  become  and  remain  a 
Hen  upon  the  shares,  that  follows  them  upon 
transfer,  are  not  voluntarily  paid  bo  as  to  bar 
a  recovery  back  in  an  action  for  money  had 
and  received  by  a  stockholder  who  was  by  law 
exempted  from  such  taxation,  so  that  the  as- 
sessment of  his  shares  was  void  for  want  of 
jurisdiction  in  the  tax  commissioners  to  make 
It ;  and  for  two  reasons,  first,  because  the  Hen 
on  the  stock  deprived  Its  owner  of  an  essential 
right  of  unimpeded  transfer,  and  Impounded  it. 
thus  amounting  to  legal  duress,  and,  second, 
because  the  stockholder's  ignorance  of  the 
fa<'t6  before  and  at  the  time  of  payment  by  his 
bank  is  not  to  be  regarded  as  dispelled  so  as  to 
make  the  payment  a  voluntary  one  upon  knowl- 
edge, as  the  knowledge  of  the  bank  Is  not  Im- 
putable to  him.  A^tna  Ins.  Co.  v.  New  York, 
153  N.  Y.  331.  47  N.  K.  593,  Affirming  7  App. 
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Dlv.  145.  40  N.  Y.  Supp.  120,  Affirming  14 
Misc.  143,  35  N,  Y.  Supp.  857. 

If  a  corporation  is  ignorant  when  it  pays  a 
tax  tliat  tbe  local  assessment  l>ehind  it  included 
exempt  property, — If  it  did  not  know  it  was  de- 
prived of  its  exemption, — its  payment  is  not 
voluntary  within  the  rule  that  prevents  a  re- 
covery back.  Re  Edison  Electric  Illuminating 
Co.  22  App.  Dlv.  371,  48  N.  Y.  Supp.  99,  Af- 
firmed in  155  N.  Y.  G99,  50  N.  E.  1116. 

An  act  for  the  taxation  of  shares  of  stock 
In  banks  and  banking  associations,  which  be- 
came a  law  April  25,  and  which  provides  that 
the  value  of  the  shares  of  stock  taxable  there- 
under is  to  be  ascertained  by  adding  together 
the  amount  of  the  capital  stock,  surplus,  and 
undivided  profits,  and  dividing  the  total  by  the 
numl>er  of  outstanding  shares;  and  also  that 
all  assessments  of  the  shares  of  stock  In  banks 
and  banking  associations  made  on  or  after 
January  1  of  tbe  same  year  and  prior  to  the 
passage  of  said  act  shall  be  null  and  void, — 
entitled  a  bank  that  paid  under  duress  a  city 
tax  for  the  (iscal  year  beginning  July  1  that 
same  year  to  recover  It  back.  First  Nat.  Bank 
V.  Binghamton,  22  App.  Dlv.  354.  76  N.  Y. 
Supp.  526. 

5.  M%HCi'llanroHs. 

The  refusal  of  a  trial  court  to  grant  a  re- 
hearing to  a  corporation  appealing  from  an  as- 
sessment In  Pennsylvania  upon  Its  capital 
stock,  moved  for  on  the  ground  that  the  revo- 
cation since  the  hearing  of  a  valuable  contract 
made  probable  a  loss  that  would  seriously  im- 
pair the  value  of  the  capital  stock,  presents  no 
question  for  review  by  the  supreme  court.  Com. 
V.  Delaware,  S.  k  S.  R.  Co.  165  Pa.  44,  30  Atl. 
522,  523. 

And  the  finding  of  the  trial  court,  upon  rele- 
vant testimony  in  the  proceeding  to  review 
such  nn  assessment,  of  the  actual  value,  for 
taxation  purposes,  of  the  capital  stock  of  a 
corporation,  is  on  the  same  footing  as  the  ver- 
dict of  a  Jury,  and  is  conclusive  upon  appeal. 
Ibid. 

A  similar  view  of  the  finding  of  the  comp- 
troller of  the  state  of  New  York  with  respect  of 
a  like  tax  was  taken  by  the  supreme  court  of 
that  state  In  People  ex  rel.  Edison  Electric 
Light  Co.  V.  Wemple,  63  Hun,  444,  18  N.  Y. 
Supp.  511,  and  People  ex  rel.  Edison  Electric 
Light  Co.  V.  Campbell,  88  Hun,  530,  34  N.  Y. 
Supp.  713. 

But  these  decisions  were  both  reversed  by 
the  court  of  appeals,  the  first  In  148  N.  Y.  690, 
43  N.  E.  176,  and  the  second  In  148  N.  Y.  759, 
43  N.  K.  177. 

In  Indiana  the  assessment  of  a  county  board 
of  equallxatlon  upon  the  capital  stock  of  a  cor- 
poration, and  Its  decision  that  the  value  of 
such  stock  exceeds  that  of  the  corporate  tangi- 
ble property,  Is  conclusive,  until  set  aside  or 
vacated  upon  appeal  or  In  some  other  author- 
Ired  direct  proceeding.  If  not  absolutely  void. 
It  Is  not  open  to  collateral  attack  in  a  suit  to 
restrain  the  collection  of  the  tax.  Jones  v. 
Rushvllle  Natural  Gas  Co.  135  Ind.  595,  35  N. 
E.  390. 

When  a  corporation  owning  and  operating 
an  interstate  telegraph  line  is  required  by  The 
statute  under  which  it  is  organized  to  report, 
for  the  purposes  of  taxation,  the  cost  of  its  do- 
mestic works,  and  wholly  neglects  so  to  do, 
whereupon  the  tax  commissioners  assess  It 
upon  the  nominal  value  of  Its  capital  as  shown 
by  its  certificate  of  organization,  and  the  time 
within  which  such  commlnsloners  have  power 
to  correct  assessments  Is  allowed  to  lapse  with- 
out any  application  for  review,  the  corporation 
Is  remediless,  in  spite  of  the  statute  contain- 
58  L.  R.  A. 


Ing  no  designation  of  who  the  proper  officer  Is 
to  receive  such  report,  and  notwithstanding  an 
assessment  on  tbe  nominal  capital  is  grossly 
unjust.  People  ex  rel.  Mutual  Union  Teleg. 
Co.  V.  New  York  Tax  &  A.  Comrs.  31  Hun,  568, 
Affirmed  in  99  N.  Y.  254,  1  N.  B.  773. 

When,  under  the  command  of  a  writ  of  cer- 
tiorari to  tax  commissioners  to  return  the  evi- 
dence submitted  to  them  by  a  corporation  in  a 
sworn  statement  by  them,  required  as  a  basis 
for  assessing  the  corporate  capital  and  surplus, 
together  with  any  other  evidence  or  informa- 
tion, if  any,  before  or  considered  by  them  in 
making  their  decision,  and,  if  there  was  no 
other  evidence  or  Information,  to  so  state, 
nothing  but  such  statement  Is  returned,  the 
courts  are  bound  to  assume  that  this  was  the 
only  evidence  before  the  assessors  upon  which 
they  did  or  could  act.  Especially  are  they  so 
bound  when  the  statement  was  in  form  an- 
swers to  printed  questions  framed  by  the  tax 
commissionei-s  and  contained  in  a  printed  blank 
furnished  by  them,  and  %hen  they  have  a  le- 
gal right  to  further  and  fully  examine  ad  libi- 
tum the  corporate  officers,  the  courts  are  so 
hound,  notwithstanding  a  general  return  that 
the  tax  commissioners  had  made  due  inquiry  as 
to  the  value  of  the  subject  of  taxation,  and 
reached  a  stated  conclusion  thereon,  and  a  com- 
plaint by  them  that  such  statement  was 
couched  In  too  general  terms.  This  is  so 
t)ecausc.  If  the  tax  commissioners  had  other 
evidence  or  Information,  they  should  have 
made  return  thereof  for  the  court  to  see  upon 
what  they  acted  and  decided,  and  If  they 
had  not,  and  considered  the  statement  not 
sufficient,  they  should  have  taken  more  testi- 
mony. People  vx  rel.  Edison  Electric  lliura- 
Inating  Co.  v  Barker,  139  N.  Y.  55,  34  N.  E. 
722. 

Where,  under  a  statutory  system  of  railroad 
taxation,  the  value  of  each  railix>ad.  Its  rights, 
franchises,  and  property,  is  ascertained  by  a 
state  board  whose  determination  Is  made  con- 
clusive, the  basis  of  whose  action  Is  a  sworn 
return  made  annually  by  each  road  at  a  desig- 
nated time,  covering  sundry  items  showing  Its 
condition,  including  the  number  of  Its  shares 
of  stock  and  the  market  value  of  the  same  and 
the  cash  on  hand  on  the  first  day  of  the  month, 
the  amount  of  which  is  to  be  deducted  In  fixing 
the  assessment,  but  which  statement  the  board 
has  the  right  and  power  to  correct ;  if  an  assess- 
ment is  made  by  such  board  upon  a  railroad, 
and  the  tax  assessed  is  paid,  the  state  can  re- 
cover no  additional  sum,  although  afterwards 
It  turns  out  that  the  item  of  cash  on  hand  de- 
ducted was  much  too  large  by  inclusion  of  many 
parts  not  properly  so  classified,  and  this  al- 
though the  board  bad  too  limited  a  time,  and 
no  power  to  summon  witnesses  or  examine 
books  so  as  to  learn  the  truth.  State  v.  New 
York,  N.  H.  &  H.  U.  Co.  60  Conn.  326,  22  Atl. 
765. 

When  tlie  proper  assessing  officers  In  Ken- 
tucky within  the  time  and  substantially  in  the 
manner  prescribed  by  statute  have  acted  In  con- 
sidering and  fixing  the  valuation  of  the  cor- 
porate property  as  the  basis  of  the  franchise 
tax,  and  no  relief  has  been  obtained  within  the 
time  allowed  by  law  for  correcting  their  action 
if  erroneous,  that  action  Is  final,  and  In  the 
nature  of  things  it  is  as  conclusive  against  the 
state  as  It  is  against  the  corporation.  Coulte" 
V.  I^ulsville  Bridge  Co.  24  Ky.  L.  Hep.  809.  70 
g.  W.  29. 

XIV.  Conclusion. 

As  a  general  rule,  statutes  imposing  taxes 
upon  capita!  stock  eo  nomine  may  be  divided 
broadly    Into    two    great    classes:     (1)  Those 
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wherein  the  capital  stock  is  the  direct  subject 
of  the  tax  and  the  term  Is  used  in  the  sense  of 
meaning  the  aggregate  of  the  property  and  as- 
sets of  the  corporation,  both  tangible  and  in- 
tangible ;  (2)  those  wherein  the  capital  stock 
is  not  per  ae  the  subject  of  the  tax,  but  is  the 
standard  taken  for  the  purpose  of  fixing  the 
amount  of  an  excise  laid  upon  the  corporation. 
The  statutes  in  the  first  class  Impose  property 
taxes ;  those  in  the  second  class  franchise  taxes. 
Taxes  levied  pursuant  to  statutes  in  the  first 
class  must  have  regard  to  the  different  ele- 
ments going  to  make  up  capital  stock.  These 
must  severally  be  taxable  and  within  the  Juris- 
diction of  the  authority  imposing  the  tax. 
Taxes  laid  by  virtue  of  statutes  in  the  second 
«Iass  are  enforceable  if  the  corporation  against 
which  they  are  assessed  is  within  the  Jurisdic- 
tion, no  matter  in  what  the  capital  stock  may 
be  invested.  It  is  in  statutes  of  the  first  or- 
der that  provisions  allowing  the  deduction  of 
locally  taxed  property  are  usually  found,  to 
the  end  that  dupllcatf  taxation  may  be  avoided. 
And  as  a  corporate  franchise  is  a  piece  of  in- 
tangible property,  it  Is  frequently  a  taxable 
Item  In  capital  stock  subjected  to  a  property 
tax ;  but  when  it  is  it  belongs  to  a  domestic 
corporation,  because  the  franchise  of  a  foreign 
corporation  has  no  situs  outside  of  the  state 
of  its  creation. 

The  value  of  capital  stock,  and  the  methods 
of  ascertaining  that  value,  will,  of  course,  be 
Identical,  whether  It  Is  the  subject  of  the  tax 
or  the  measuring  rod. 

The  express  company  cases  in  Ohio,  and  its 
sister  states,  Indiana  and  Kentucky,  are  «ul 
ifeneris.  The  Nichols  law  of  Ohio  does  not  im- 
pose  a   franchise,   but   a    property,   tax.     Pro- 


fessedly, it  merely  taxes  property  within  the 
state.  Professedly,  too,  the  franchise  of 
a  foreign  exprass  company  is  not  taxed. 
Actually,  however,  such  a  company  has 
to  pay  upon  an  assessed  valuation  of 
Its  property  In  Ohio  far  and  away  be- 
yond the  real  worth  of  everything  It  owns  in 
the  state  that  can  be  seen  and  handled,  or  that 
can  be  calculated  from  written  evidences  like 
mortgages,  bonds,  and  bills  receivable.  Sach 
a  tax,  no  matter  how  skilfully  It  is  masked, 
amounts  to  the  taxation  of  everything  that  en- 
ters into  the  market  value  of  the  shares  of  cap* 
Ital  stock, — franchises,  and  good  will,  not  leaa 
than  horses  and  wagons.  Under  this  system, 
assessors  do  not  merely  overvalue  property 
within  their  Jurisdiction ;  they  reach  out  and 
«rrasp  elements  beyond  it,  and  Impute  these  to 
the  ostensible  subjects  of  their  assessments. 

It  must  be  admitted  that  the  right  of  a  state 
to  tax  the  shares  of  stock  in  its  domestic  cor- 
porations owned  by  absentee  aliens  is  asserted 
and  Insisted  upon,  even  apart  from  national 
hank  cases,  oftener  than  it  Is  denied,  by  the 
hli^best  courts  in  the  states.  And  it  Is  also 
still  more  often  held  that  resident  stockholders 
In  foreign  corporations  are  taxable  upon  their 
holdings  at  their  domlclls.  One  or  the  other 
of  these  classes  of  tuxes  should  In  Justice  be- 
abolished.  Shares  of  stock  may  have  a  sltos 
for  taxation  in  the  state  either  of  the  corpora- 
tion or  the  stockholder,  but  not  In  both.  It 
Is  difficult  to  see  why  the  reasoning  that  fixes 
the  situs  at  the  domicii  of  the  corporation  of 
Its  shares  of  ^tock  does  not  with  equal  cogency 
apply  to  its  promissory  notes  In  the  hands  of 
foreign  creditors.  J.  B.  G. 
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E.  H.  HARMON,  Plff,  in  Err., 

V. 

STATE  of  Ohio  cm  rel.  Warren  GARD. 

(G6  Ohio  St.  240.) 

•The  act  of  March  1,  lfN>0  (94  Ohio  Laws, 
p.  3:J).  entitled  "An  Act  for  the  Better  Pro- 
tection of  Life  and  Property  against  Injury 
or  Damage  Resulting  from  the  Operation  of 
Steam  Irlngines  and  Boilers  by  Incompetent 
Engineers  and  Others,  and  to  Repeal  an  Act 
Therein  Named,*'  known  as  the  "Roberts 
law,"  is  in  conflict  with  the  common-welfare 
clause  of  the  Constitution,  and  also  In  con- 
flict with  §  2  of  the  Bill  of  Rights,  and  |  1 
of  article  2,  and  is  therefore  unconstitution- 
al and  void. 

(April  22,   1902.) 

•Hendnote  by  the  Court. 


ERROR  to  the  Circuit  Court  for  Butler 
County  to  review  a  judgment  in  favor 
of  relator  in  a  quo  warranto  proceeding  to 
oust  i-espondent  from  the  oflice  of  examiner 
of  steam  engineers.     Affirmed, 

Statement  by  the  Court i 

E.  H.  Harmon,  plaintitT  in  error,  having 
been  appointed  and  qualified  district  exam- 
iner under  the  act  of  March  1,  1000  (94 
Ohio  Laws,  p.  33),  known  as  the  "Roberta 
law,"  entitled  "An  Act  for  the  Better  Pro- 
tection of  Life  and  Property  against  Injury 
or  Damage,  Resulting  from  the  Operation  of 
Steam  Engines  and  Boilers  by  Incompetent 
Engineers  and  Others,  and  to  Repeal  an  Act 
Therein  Named,"  the  prosecuting  attorney 
of  Butler  county  filed  his  petition  in  the 
circuit  court  of  that  county,  in  quo  war- 
ranto, to  oust  said  Harmon  from  said  office, 


Note. — For  delegation  of  legislative  power 
to  state  dental  association  as  to  appointment 
of  members  of  board  of  dental  examiners,  see. 
In  this  series,  Overshlner  v.  State  (Ind.)  51  L. 
R.  A.  748. 

As  to  delegation  to  Incorporated  medical  so- 
cieties of  power  to  appoint  medical  examiners, 
«ee  Soholle  v.  State  (Md.)  50  L.  R.  A.  411. 

As  to  delegation  of  power  to  state  geologist 
to  appoint  state  supervisor  of  oil    Inspection. 
«ee  State  ex  rel.  Yancey  v.  Hyde  (Ind.)  13  L. 
R.  A.  79. 
58  L.  R.  A. 


I       As  to  delegation  of  discretion  to  commission- 

,  er  of  bureau  of   labor  statistics  to  determine 

I  when  Inhalation  of  injurious  gases  In  factories 

can  be  prevented  by  mechanical  device,  and  to 

provide    therefor,    see    Schaezlein    v.    Cabanlsa 

(Cal.)   56  L.  R.  A.  733. 

For  delegation  of  municipal  power  as  to  li- 
censes, see.  in  this  series,  St.  Lonis  v.  Russell 
rMo.)  20  L.  R.  A.  721,  and  note;  Swift  v.  Peo- 
ple ex  rel.  Ferris  Wheel  Co.  (111.)  33  L.  R.  A. 
470 :  Chicago  v.  Stratton  (111.)  S.")  L.  R.  A.  84  ; 
and  Oundllng  v.  Chicago  (111.)  48  L.  R.  A.  230. 
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claiming  said  act  to  be  unconstitutional. 
The  circuit  court  held  the  act  to  be  uncon- 
stitutional, and  rendered  judgment  of  oust- 
er; and  thereupon  Mr.  Harmon  filed  his 
petition  in  error  in  this  court,  seeking  to  re- 
verse the  judgment  of  the  court  below. 

Mr,  Smitli  W.  Beimett«  with  Mr.  J. 
M«  Slieets,  Attorney  General,  for  plaintiff 
in  error: 

The  object  of  the  act  is  clearly  within  the 
police  power  of  the  state. 

4  Bl.  Cora.  p.  102;  Coolej,  Const  Lim. 
672 ;  Thorpe  v.  Rutland  d  B.  R.  Co,  27  Vt. 
140,  02  Am.  Dec.  025;  State  v.  Gardner,  58 
Ohio  St  590,  41  L.  R.  A.  089,  51  N.  £.  130. 

It  is  within  legislative  power  to  create 
the  class.  When  the  class  is  created,  the 
statute  operates  e<|uall7  and  impartially 
upon  all  embraced  in  tlie  class.  All  other 
engineers  are  not  in  the  same  class. 

Adler  v.  Whitbcck,  44  Ohio  St  573,  9  N. 
E.  072;  Senior  v.  Ratterman,  44  Ohio  St 
678,  11  N.  E.  321;  State  v.  Portsmouth  d 
C,  Tump.  R,  Co,  37  Ohio  St  481;  State  v. 
Nelson,  52  Ohio  St  88,  20  L.  R.  A.  317,  30 
N.  E.  22;  Barbier  v.  Connolly,  113  U.  S.  31, 
28  L.  ed.  024,  5  Sup.  Ct  Rep.  357;  BeWs 
Gap  R.  Co,  V.  Pennsylvania,  134  U.  S.  232- 
238,  33  L.  ed.  802-805,  10  Sup.  Ct  Rep. 
633., 

with  such  acts  as  lie  clearly  within  the 
police  power  of  a  state,  the  14th  Amend- 
ment cannot  interfere. 

State  V.  Gardner,  58  Ohio  St  Oil,  41 
L.  R.  A.  080,  51  N.  E.  130;  Brannon,  14th 
Amend,  p.  108;  Slaughter-House  Cases,  10 
Wall.  30,  21  L.  ed.  304;  St,  Louis  d  S.  F. 
R.  Co.  V.  Mathews,  105  U.  S.  1,  41  L.  ed. 
on,  17  Sup.  Ct  Rep.  243;  Re  Converse,  137 
U.  S.  024,  34  L.  ed.  700,  U  Sup.  Ct  Rep. 
101;  Re  Rahrer,  140  U.  S.  554,^6  nom. 
Wilkerson  v.  Rahrer,  35  L.  ed.  574,  11  Sup. 
Ct  Rep.  805;  State  v.  Nelson,  52  Ohio  St 
88,  20  L.  R.  A.  317,  30  N.  E.  22;  Barhier  v. 
Connolly,  113  U.  S.  27-31,  28  L.  ed.  023, 
924,  5  Sup.  Ct  Rep.  357;  BeWs  Gap  R.  Co, 
V.  Pennsylvania,  134  U.  S.*  238,  33  L.  ed. 
805,  10  Sup.  Ct  Rep.  633;  State  ex  rel. 
Any,  Gtm,  v.  Capital  City  Dairy  Co,  02 
Ohio  St  305,  57  L.  R.  A.  181,  67  N.  E.  02. 

The  powers  conferred  upon  these  exam- 
iners are  administrative,  and  not  legisla- 
tive. 

France  v.  State,  57  Ohio  St  1,  47  N.  E. 
1041;  Cincinnati,  W,  d  Z,  R,  Co,  v,  Clinton 
County,  1  Ohio  St  88;  Georgia  R,  d  Bkg. 
Co.  V,  Smith,  70  Ga.  004;  People  v.  Brooks, 
101  Mich.  08,  50  N.  W.  444;  0  Am.  &  Eng. 
Enc.  Law,  p.  1020;  Atlantic  Exp.  Co,  v. 
Wilmington  d  W,  R,  Co,  111  N.  C.  403,  18 
L.  R.  A.  303,  4  Inters.  Com.  Rep.  204,  10  S. 
E.  303. 

Mr.  J*  £•  Todd  also  for  plaintiff  in  er- 
ror. 

Messrs,  W«rren  Oard,  James  E.  Neal, 
and  VT.  M.  Ampt,  for  defendant  in  error: 

ClasKifioatinn  must  be  germane  to  the 
purpose  of  the  act 

A  statute  which  imposes  special  restric- 
tions or  burdens  upon,  or  grants  special 
privileges  to,  persons  engaged  in  the  same 
58  L.  R.  A. 


business,    under    the    same    cireumstances, 
cannot  be  sustained. 

State  y.  Gardner,  68  Ohio  St  610,  41  L. 
R.  A.  080,  51  N.  E.  130;  State  ▼.  Hinman, 
05  N.  U.  103,  18  Ati.  104;  State  ▼.  Penno- 
yer,  05  N.  H.  113,  6  L.  R.  A.  709,  18  Atl. 
878 ;  Fraser  v.  McConway  d  T.  Co.  82  Fed. 
257;  Tiedeman,  Pol.  Power,  §  85;  Beehe  v. 
State,  0  Ind.  501,  03  Am.  Dec.  301;  Budd 
ex  rel.  State,  Commissioner,  v.  Hanoock,(i6 
N.  J.  L.  133,  48  Atl.  1023;  State  v.  Gravett, 

05  Ohio  St.  280,  55  L.  R.  A.  701,  02  N.  E. 
325;  Williams  v.  Donough,  05  Ohio  St  499, 

50  L.   R.  A.   700,  03   N.   E.   84;    Shaumee 
County  V.  Carter,  2  Kan.  116;  Sedgw.  Stat 

6  Const.  Law,  p.  177. 

The  examiner,  under  the  Roberts  law,  is 
made  the  dispenser  of  legislittive  power  and 
the  purveyor  of  legislative  privileges,  per- 
haps roaming  up  and  down  his  district  on  a 
bicycle,  handing  out  licenses  at  $2  apiece 
to  such  as  "in  his  opinion"  are  trustworthy 
and  competent, — a  veritable  legislative  de- 
partment on  wheels.     * 

Ueftgst  V.  Cincinnati,  7  Ohio  N.  P.  1; 
Plymouth  v.  Schultheis,  135  Ind.  330,  36 
N.  E.  12;  Bessonies  v.  Indianapolis,  71  Ind. 
180;  Richmond  v.  Dudley,  129  Ind.  112,  13 
L.  R.  A.  587,  28  N.  E.  312;  Walsh  v.  Den- 
ver, 10  Colo.  App.  407,  53  Pac.  458;  Cicero 
Lumber  Co,  v.  Cteero,  170  III.  0,  42  L.  R.  A. 
000,  61  N.  E.  758;  St,  Louis  v.  Edv^ard 
lleitzeberg  Pkg,  d  Provision  Co.  141  Mo. 
375,  39  L.  R.  A.  651,  42  S.  W.  064;  Maa- 
tcell  V.  State  ex  rel.  Baldwin,  40  Md.  273; 
Eureka  City  v.  WiUon,  16  Utah,  07,  48 
Pac.  150;  United  States  v.  Rider,  60  Fed. 
400;  United  States  v.  Keokuk  d  H.  Bridge 
Co.  45  Fed.  178;  Cleveland,  C.  C,  d  St,  L. 
R,  Co.  V.  People  ex  rel,  Jett,  175  III.  369, 

51  N.  E.  842;  United  States  ex  rel,  Kerr  v. 
Ross,  5  App.  D.  C.  241. 

Per  Curiam  s 

The  only  question  involved  in  this  case  is 
the  constitutionality  of  what  is  known  as 
the  "Roberts  law."  The  act  provides  for 
the  appointment  of  a  chief  examiner  by 
the  governor,  with  the  advice  and  consent 
of  the  senate,  and  said  chief  examiner,  with 
the  approval  of  the  governor,  to  appoint 
six  district  examiners,  each  to  serve  in  a 
district  to  be  formed  by  the  chief  examiner. 
Section  0  of  the  act  is  as  follows:  "Any 
person  who  desires  to  act  as  steam  enffi- 
neer  shall  make  application  to  any  district 
examiner  of  steam  engineers  for  a  license 
eo  to  act,  upon  a  blank  furnished  by  the 
engineer,  and  if,  upon  examination,  the  ap- 
plicant is  found  trustworthy  and  compe- 
tent, a  license  shall  be  granted  him,  to  have 
cliarge  of,  or  to  operate,  any  steam  plant 
Such  license  shall  continue  in  force  for  one 
year,  unless  after  proper  hearing  it  is  re- 
voked for  intoxication  or  other  sufficient 
cause,  the  said  license  to  be  renewed  year- 
ly." 04  Ohio  Laws,  p.  35.  By  this  section 
the  examiner  is  made  the  exclusive  judge 
as  to  whether  an  applicant  is  trustworthy 
and  competent  No  stendard  is  furnished 
by  the  general  assembly  as  to  qualification, 
and  no  specifications  as  to  wherein  the  ap- 
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plicant  shall  be  trustworthy  a<nd  compe- 
tent, but  all  is  left  to  the  opinion,  finding, 
and  caprice  of  the  examiner.  He  is  the 
autocrat,  with  unlimited  discretion, — with- 
out rules  prescribing  the  qualifications  of 
applicants  for  license,  only  so  that  he  finds 
them  trustwoi-thy  and  competent.  There 
being  six  districts  and  six  examiners,  each 
may  have  his  own  notions  as  to  what  shall 
constitute  an  applicant  trustworthy  and 
competent,  and  so  there  may  be  in  the  first 
instance  as  many  dififerent  standards  in  the 
state  as  there  are  examiners,  whereas  the 
standard  should  be  uniform  throughout  the 
state.  True,  by  §  9  an  appeal  is  given  to 
the  chief  examiner  from  the  action  of  re- 
fusing or  revoking  a  license,  but  here,  again, 
the  power  of  the  chief  examiner  is  supreme, 
and  without  having  rules  for  his  guidance 
prescribed  by  the  general  assembly ;  the  only 
provision  being  that  if,  upon  investigation, 
he  finds  that  the  district  examiner  was  jus- 
tified in  refusing  or  revoking  such  license, 
he  shall  sustain  him,«but  otherwise  he  shall 
order  such  license  to  be  given.  Thus  allow- 
ing the  examiner  of  a  district  to,  in  effect, 
make  the  law  for  his  district,  limited  only  ! 
by  his  will  as  to  what  shall  constitute  the 
standai'd  of  the  qualification  of  engineers,  I 
is  granting  legislative  power  to  such  exam- 
iner, and  the  appeal  to  the  chief  examiner  ' 
does  not  change  the  matter.  By  §  1  of  arti-  \ 
cle  2  of  the  Constitution,  all  legislative 
power  is  vested  in  the  general  assembly,  | 
and  this  power  cannot  be  delegated  to  in- 
dividuals or  officers.  Maithetoa  v.  Murphy, 
23  Ky.  L.  Rep.  750,  64  L.  R.  A.  415,  63  S. 
W.  785.  Said  §  6  of  the  RoberU  law  is 
therefore  in  conflict  with  said  §  1  of  article 
2  of  the  Constitution,  and  is  void. 

It  is  urged  that  this  is  not  legislative, 
but  administrative,  power;  but  this  cannot 
avail.  The  Constitution  does  not  recog- 
nize such  a  power  as  administrative  power. 
The  Constitution  provides  only  for  legisla- 
tive, executive,  and  judicial  powers;  and 
what  is  denominated  in  some  other  states 
as  "administrative  power"  falls  in  this 
state  within  one  of  the  three  great  powers 
recognized  by  our  Constitution, — ^legislative, 
ijcecutive,  and  judicial.  This  court  has  in 
several  opinions  spoken  of  certain  powers  as 
being  administrative,  but  no  warrant  is 
found  therefor  in  the  Constitution,  and  no 
necessity  exists  for  such  a  power,  as  all 
powers  are  included  in  the  legislative,  exec- 
utive, and  judicial. 

Section  7  of  the  act  is  as  follows:  "Any 
engineer  who  has  been  employed  continu- 
ously as  a  steam  engineer  in  the  state  of 
Ohio  for  a  period  of  three  years  next  prior 
to  the  passage  of  this  act,  and  who  files 
with  his  application  a  certificate  of  such 
fact  under  oath,  accompanied  by  a  cert?*^- 
cate  from  his  employer  or  employers  verify- 
ing the  same,  or  who  holds  a  license  issued 
to  him  under  any  ordinance  of  a  municipal 
corporation  of  this  state,  shaJl  be  entitled 
to  a  license  without  further  examination. 
Any  person  to  whom  a  license  is  issued  un- 
der the  provisions  of  this  act  shaJl  at  the 
expiration  of  one  year  from  the  date  there- 
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of  be  entitled  to  a  renewal  thereof  for  one 
year,  unless,  in  the  opinion  of  the  district 
examiner  of  his  district,  such  renewal 
should  be  refused,  in  which  event  such  per- 
son shall  have  the  right  to  appeal  to  the 
chief  examiner  provided  for  in  S  9."  94 
Ohio  Laws,  p.  35.  To  escape  an  examina- 
tion, and  yet  obtain  a  license  under  this  sec- 
tion, the  applicant  must  have  been  a  steam 
engineer  in  the  state  of  Ohio  for  three  years 
next  prior  to  the  passage  of  the  act,  or 
hold  a  license  under  an  ordinance  of  a  mu- 
nicipality in  this  state.  This  section  con- 
fers the  privilege  of  obtaining  a  license 
without  examination  on  all  engineers  who 
were  continuously  employed  as  such  for 
three  years  next  prior  to  the  passage  of  the 
act,  no  matter  how  incompetent  they  may 
have  become  by  reason  of  age,  habits,  or 
other  causes.  And  no  matter  how  compe- 
tent an  engineer  may  be  by  reason  of  long 
service,  if  he  has  not  been  employed  con- 
tinuously for  three  years  before  the  passage 
of  the  act, — if  he  is  short  a  month  or  more 
in  the  three  years, — ^he  is  denied  the  privi- 
lege of  obtaining  a  license  without  examina- 
tion. This  three-year  provision  is  clearly 
arbitrary  and  without  reason.  It  is  arbi- 
trarily forming  a  favored  class,  and  is  in 
conflict  with  §  2  of  the  Bill  of  Rights,  which 
guarantees  equal  protection  and  benefit; 
and  it  is  also  in  conflict  with  the  purpose 
for  which  the  Constitution  was  established, 
which  was  to  promote  our  common  welfare. 
This  section  of  the  dct  is  to  promote  the 
welfare  of  a  particular  three-year  class,  in- 
stead of  the  common  welfare  of  all.  The 
section  is  therefore  unconstitutionaJ,  and 
the  two  sections  (6  and  7)  are  so  inter- 
woven with  the  whole  act  as  to  be  insepar- 
able, and  therefore  the  whole  act  is  uncon- 
stitutional. 
Judgment  affirmed. 

Bnrket,  Spear,  and  Davis,  JJ.,  concur. 


FARMERS'  BANK  et  aL,  Plffs,  in  Err.^ 

17. 

DIEBOLD   SAFE   &  LOCK  COMPANY   et 
al. 

(66  Ohio   St.   367.) 

*1.  A  certllloiite  of  stock  of  a  corpora- 
tion,   exprenaed     on     Its     face     to     be 

^Headnotes  by  the  Court. 


NoTR. — Ab  to  rights  of  owner  of  stolen  cer- 
tificates of  Bftock,  see.  In  this  serlea  Swim  ▼. 
Wilson  (Cal.)  13  L.  R.  A.  605,  and  note;  Knox 
V.  Eden  Musee  American  Co.  (N.  Y.)  31  I..  R. 
A.  779:  and  O'Herron  v.  Gray  (Mass.)  40  L. 
E.  A.  408. 

As  to  liability  of  corporation  for  fraud  or 
forgery  of  Us  officers  in  the  Issue  of  stock,  see 
note  to  Fifth  Ave.  Bank  v.  Forty-Second  Street 
ft  G.  Street  Ferry  U.  Co.  iN.  Y.)  19  L.  R.  A. 
.331 :  Pennsylvania  Co.  for  Ins.  on  Lives  &  G. 
A.  V.  Franklin  F.  Ins.  Co.  (Pa.)  37  L.  B.  A. 
780:  and  Cincinnati.  N.  O.  ft  T.  P.  R.  Co.  v. 
Citizens'  Nat.  Bank   (Ohio)  43  L.  R.  A.  777. 
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traniiferable  onlj  on  the  books  of  the 
company  at  Its  office,  personally  or  by  attor- 
ney, on  snrrender  of  this  certificate,  and 
transferred  In  blank  upon  Its  back,  is  not  a 
negotiable  Instrument. 
2.  Wltere  avclt  «  certlllcate  of  stock  la 
iManed  to  tlte  secretary  of  the  com- 
pany, the  stock  standing  in  his  name  upon 
the  books,  and  such  holder  assigns  the  same 
to  a  bona  lide  taker  thereof,  by  executing  an 
assignment  on  the  back,  blank  as  to  the  name 
of  the  assignee,  and  delivers  the  certificates 
so  assigned  to  such  assignee,  and  then  after- 
wards fraudulently  obtains  possession  of 
such  certificate  by  abstracting  it  from  the 
president's  drawer  In  the  safe  of  the  com- 
pany, where  it  had  been  placed  by  the  presi- 
dent, and  pledges  it  to  another  for  his  own 
debt,  and  the  creditor  accepts  such  pledge 
without  inquiry,  or  attempt  to  have  the  stock 
transferred  to  him  on  the  books,  such  first 
assignee  will,  in  the  absence  of  culpable  neg- 
ligence on  his  part  proximately  contributing 
to  the  deceit,  be  held  to  be  the  real  owner  of 
the  certificate,  although  such  second  pledgee 
has  acted  in  good  faith,  and  on  the  belief 
that  his  debtor  was  the  real  owner  of  the 
stock. 

(June  10,  1902.) 

ERROR  to  the  Circuit  Court  for  Stark 
County  to  review  a  judgment  affirm- 
ing a  judgment  of  the  Court  of  Common 
Pleas  in  favor  of  defendants  in  an  action 
brought  to  establish  title  to  certain  shares 
of  the  capital  stock  of  the  defendant  corpo- 
ration.   Affirmed- 

Statement  by  Spear,  J.: 

The  record  is  voluminous  and  somewhat 
involved,  but  the  statement  following  will 
be  found  sufficient  to  an  understanding  of 
the  points  considered:  The  controversy  in 
this  court  concerns  the  ownership  of  certifi- 
cate of  stock  No.  61  of  the  defendant  in  er- 
ror, the  Diebold  Safe  &  Lock  Company,  an 
Ohio  corporation  with  its  principal  office 
and  place  of  business  at  the  city  of  Can- 
ton, and  of  which  William  W.  Clark  was 
president,  and  Dominick  Tyler  secretary 
and  treasurer.  From  the  finding  of  facts 
made  by  the  circuit  court,  it  is  shown  that 
on  the  30th  of  April,  1881,  the  company  is- 
sued and  delivered  to  Tyler  its  certificate 
of  stock  of  the  above  number,  signed  by 
Clark  as  president,  and  Tyler  as  secretary, 
and  having  the  seal  of  the  corporation  le- 
gally affixed  thereto,  calling  for  50  shares  of 
stock  therein,  of  $100  per  share,  which  cer- 
tificate at  the  time  of  its  issue  was  legal, 
valid,  and  regular  in  all  respects.  Tyler 
had  been  secretary  and  treasurer  of  the  com- 
pany since  1876,  and  Clark  had  been  its 
president  during  that  time.  The  certificate 
was  in  words  and  figures  as  follows: 

State  of  Ohio. 
Diebold  Safe  &  T^ck  Co.  No.  61.  50  Shares. 
This  is  to  certify  that  Dominick  Tyler 
is  entitled  to  fifty  shares  of  the  capital 
stock  of  the  Diebold  Safe  &  Lock  Company, 
of  Canton,  Ohio,  transferable  only  on  the 
books  of  said  company  at  their  offices  at 
Canton,  Ohio,  personally  or  by  attorney,  on 
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the  surrender  of  this  certificate.  In  wit- 
neiia  whereof,  said  company  has  caused  this 
certificate  to  be  signed  by  its  president  and 
secretary,  and  sealed  with  its  corporate 
seal. 

W.  W.  Clark,  President. 

D.  Tyler,  SecreUry.  [Seal.] 

Canton,  O.,  April  30th,   1881. 

Between  the  years  1882  and  1884,  Tyler 
became  indebted  to  the  company  by  reason 
of  overdrafts,  and  on  August  20,  1884,  on 
demand  of  Clark,  for  the  purpose  of  secur- 
ing the  corporation  on  the  indebtedness, 
which  amounted  to  about  $4,000,  signed  the 
following  indorsement  on  the  back  of  tlie 
certificate,  and  delivered  it  to  the  corpora- 
tion, for  the  purpose  of  securing  the  debt 
then  owing:  "For  value  received,  .  .  . 
do  hereby  sell  and  assign  this  certificate  to, 
.  .  .  and  authorize  the  stock  represented 
therein  to  be  transferred  on  the  books  of 
this  company.  D.  Tyler."  The  certificate 
was  then  handed  to  Clark,  as  president, 
who  placed  it  in  an  unsealed  envelope  in 
an  unlocked  drawer  in  the  safe  of  the  com- 
pany, which  was  situated  in  the  office  occu- 
pied by  Clark  as  president,  and  Tyler  as 
secretary  and  treasurer,  and  which  safe 
was  used  by  them  every  day  for  the  purpose 
of  keeping  papers  of  the  corporation,  and 
was  accessible  to  Clark  and  Tyler;  the 
drawer  being  used  by  Clark,  as  president, 
in  which  to  keep  the  papers  of  the  com- 
pany, over  which  ne,  as  such  president,  had 
individual  and  personal  control,  and  in 
which  Tyler,  as  secretary,  each  month  put 
a  check  for  the  salary  of  said  Clark.  At 
this  time  there  was  marked  on  the  stub  of 
certificate  No.  61,  of  the  stock  book,  the 
following  language:  "8/20/*84.  Left  with 
the  company  as  collateral  security."  On 
June  1,  1801,  Tyler  not  having  paid  his  in- 
debtedness to  the  corporation  for  which 
the  stock  had  been  pledged  as  security, 
Clark  agreed  to  purchase  certificate  No.  61 
from  T^ler;  and,  after  all  arrangements 
had  been  made  between  them  for  the  pur- 
chase, Clark  went  to  the  drawer  of  the  safe 
to  get  the  certificate,  but  did  not  find  it, 
whereupon  he  made  inquiries  concerning  its 
whereabouts  of  Tyler  and  of  others,  but 
they  lUl  disclaimed  having  seen  the  certifi- 
cate, and,,  not  finding  it  in  the  safe,  a  new 
certificate  (No.  140)  was  on  June  1,  1801. 
issued  therefor,  and  delivered  to  Tyler,  and 
by  him  assigned  to  Clark,  whereupon  Tyler 
paid  all  his  indebtedness  to  the  company 
from  the  money  received  from  Clark  on 
said  purchase.  And  Clark  kept  certificate 
No.  140  until  the  23d  day  of  June,  1892. 
without  having  the  same  transferred  on  the 
books  of  the  company,  at  which  last  date 
Clark  surrendered  certificate  No.  140,  and 
had  certificate  No.  151,  for  50  shares  of 
stock,  issued  directly  to  him;  and  Clark 
made  no  search  or  inquiry  for  certificate 
No.  61  after  the  issuance  of  certificate  No. 
140  until  September  29,  1896.  On  June  1, 
1891,  when  certificate  No.  140  was  issued, 
there  was  marked  in  red  ink  on  the  stub  of 
the  stock  book  from  which  certificate  No. 
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61  had  been  issued  the  words,  "Certificate 
lost  and  duplicate  issued  under  No.  140, 
June  1,  1801/'  But  certificate  No.  01  never 
had  anything  written  upon  it  which  would 
indicate  that  the  same  had  been  surren- 
dered or  canceled,  alUiough  on  June  1,  1801, 
it  was  intended  and  thought  by  the  corpo- 
ration and  by  Clark  that  certificate  No.  01 
had  been  canceled  and  surrendered,  and  it 
was  then  treated  and  considered  by  the 
company  and  Tyler  as  canceled  and  surren- 
dered. It  had  been  and  was  the  custom  of 
the  company  and  of  Clark,  when  any  certi- 
ficate of  stock  of  Uie  company  was  can- 
celed or  surrendered,  to  attach  such  can- 
celed or  surrendered  certificate  to  the  stub 
of  the  stock  certificate  book  from  which  it 
had  been  taken.  It  is  distinctly  found  as 
matter  of  fact  by  the  circuit  court  that  cer- 
tificate No.  01  was  lost  or  mislaid  without 
any  fault  or  negligence  on  the  part  of  Claik 
or  of  the  company;  and  it  is  further  found 
that  Clark  became,  by  his  purchase  of  said 
stock,  and  always  thereafter  continued  to 
be,  the  actual  owner  thereof.  From  one  to 
two  years  after  June  1,  1801,  Tyler,  who 
was  still  the  acting  secretary  of  the  com- 
pany, found  said  certificate  No.  61  in  an 
old  envelope  in  the  said  drawer  of  the  safe 
under  other  papers,  where  it  had  been 
placed  by  Clark;  and,  after  so  finding  it, 
Tyler,  without  the  knowledge  or  consent  of 
Clark  or  of  the  company,  on  April  29, 
1805,.  took  the  certificate,  and  delivered  it 
in  the  same  condition  as  it  was  at  the  time 
of  its  delivery  to  Clark,  as  president,  to 
the  Farmers'  Bank,  which,  having  no 
knowledge  as  to  how  Tyler  obtained  the 
same,  accepted  it  as  collateral  security  for 
the  sum  of  $2,500  then  loaned  by  the  bank 
to  Tyler  personally,  in  which  transaction 
neither  the  company  nor  Clark  had  any  in- 
terest, nor  had  either  any  knowledge  con- 
cerning the  same.  Tyler  was  not  the 
agent  of  the  company  or  of  Clark  in  any- 
thing respecting  said  loan  to  him  by  the 
bank,  or  respecting  his  possession  of  the 
certificate,  or  of  his  hypothecation  of  the 
same  as  security.  Afterward  Tyler  pleilged 
the  same  certificate  to  Adam  C.  ^fcDowoll, 
one  of  the  plaintifTs  in  error,  under  like 
circumstances,  for  a  debt  due  from  l^ler  to 
him. 

Messrs.  MeCarty,  Craine*  A  McDow- 
ell and  A.  A.  Tbayer,  for  plaintiiTs  in  er- 
ror: 

This  case  is  governed  by  Cincinnati,  N. 
0.  €f  T.  /'.  R.  Co.  V.  Citizens*  Nat.  Bank,  50 
Ohio  St.  351,  43  L.  R.  A.  277,  47  N.  E.  240. 

While  corporation  stock  certificates  do 
not  possess  all  the  qualities  of  commercial 
paper,  they  do  possess  some  of  them,  and 
innocent  parties  dealing  in  them  will  be 
protected  upon  analogous  principles,  and, 
in  a  proper  case,  will  be  entitled  to  compel 
recognition  as  stockholders,  where  power 
exists  to  issue  new  certificates,  or  to  in- 
demnify if  it  does  not. 

Jarvis  V.  Manhattan  Beach  Co.  148  N.  Y. 
652,  31  L.  R.  A.  776,  43  N.  E.  68. 

It  is  the  duty  and  right  of  a  corporation 
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to  refuse  to  allow  a  registry  of  a  transfer 
of  stock  unless  the  outstanding  certificate 
representing  the  stock  is  delivered  up  and 
canceled. 

Cook,  Stock  A  Stockholders,  §  350;  2 
Thonip;  Corp.  S  2520. 

That  defendant  Clark  held  only  an  equit- 
able title  to  this  stock  is  shown  by — 

Natimial  Bank  v.  Lake  Shore  d  i/.  8,  R. 
Co.  21  Ohio  St  221. 

He  was  president  of  the  defendant  com- 
pany, and  joined  with  the  corporation  in 
failing  to  perform  the  duty  of  giving  an  in- 
demnity bond,  which  would  have  protected 
it  and  innocent  purchasers. 

When  Tyler  produced  old  certificate  of 
stock  No.  61,  the  plaintiffs  in  error  had  a 
right  to  rely  on  this  legal  assurance  and  on 
the  validity  of  the  certificate,  without  mak- 
ing any  inquiry  whatever. 

Cook,  Stock  &  Stockholders,  §§  415,  410; 
yetp  York  &  N.  H.  R.  Co.  v.  Schuyler,  34 
N.  Y.  30;  Titus  v.  Great  Western  Tump. 
Co.  61  N.  Y.  237;  Fifth  Ave.  Bank  v.  For- 
ty-Second Street  d  O.  Street  Ferry  R.  Co. 
137  N.  Y.  231,  10  L.  R.  A.  331,  33  N.  E. 
378;  Tome  v.  Parkershurg  Branch  R.  Co. 
30  Md.  36,  17  Am.  Rep.  540. 

Messrs.  Clark,  Ambler,  St  Clark,  for 
defendants  in  error: 

A  pre-existing  debt  may  be  a  good  con- 
sideration for  the  assignment  of  a  negotia- 
ble promissory  note,  but  it  is  nbt  a  sufii- 
cient  consideration  for  a  transfer  of  goo«U 
or  non-negotiable  securities. 

Eaton  V.  Davidson,  46  Ohio  St  355,  21 
N.  E.  442;  Grei:cr  d  Sons  v.  Taylor,  53 
Ohio  St.  621,  42  N.  E.  820. 

The  pre-axisting  debts  were,  of  course,  no 
'  consideration,  and  the  extension  of  time  and 
I  the  forbearance  to  issue  execution,  in  or- 
,  der  to  constitute  a  good  consideration^ 
;  must  he  for  a  definite  period  of  time. 
I  Farmci'S*  A  M.  Xat.  Bank  v.  Wallace,  45 
I  Ohio  St.  152,  12  N.  E.  430;  Brownell  y. 
'  Harsh,  20  Ohio  St.  631;  Holsicorth  v.  Koch, 
26  Ohio  St  33. 

There  is  no  precedent  for  holding  that 
the  plaintiff,  having  dealt  with  the  cashier 
individually,  and  lent  money  to  him  for  his 
private  use,  and  received  from  him  a  certi- 
ficate in  her  own  name,  which  said  that 
shares  were  transferable  only  on  the  books 
of  the  bank  and  on  surrender  of  former 
cerUlicates,  and  no  certificates  having  been 
surrendered  by  him  or  by  her,  and  tliere  be- 
ing no  evidence  of  the  bank  having  ratified 
or  received  any  benefit  from  the  transac- 
tion,—can  recover  from  the  bank  the  value 
of  the  certificate  delivered  to  her  by  its 
cashier. 

Moores  v.  Citizens'  Kat.  Bank,  111  U.  & 
156,  28  L.  ed.  385,  4  Sup.  Ct  Rep.  345: 
Farrington  v.  South  Boston  R.  Co.  150 
Mass.  400,  5  L.  R.  A.  840,  23  N.  E.  109 ; 
Manhattan  L.  Ins.  Co.  v.  Forty-Second 
Street  rf  O.  Street  Ferry  R.  Co.  130  N.  Y. 
146.  .S4  N.  E.  776. 

The  title  of  the  true  owner  of  a  lo^t  or 
stolen  certificate  of  stock  may  be  a<«serted 
against   anyone   subsequently  obtaining  its 
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possession,  although  the  holder  may  be  a 
bona  fide  purchaser. 

Knox  V.  Eden  Aluate  Americain  Co,  143 
N.  Y.  441,  31  L.  R.  A.  779,  42  N.  E.  988;  1 
Cook,  Corp.  Law,  4th  ed.  |§  359,  308;  Bar- 
stoio  V.  Savage  Alin,  Co,  G4  Cal.  388,  49  Am. 
Rep.  70«%  I  Pac.  349;  Anderson  v.  Nicholas, 
28  N.  Y.  000;  East  Birmingham  Land  Co, 
V.  Dennis,  85  Ala.  505,  2  L.  R.  A.  830,  5 
So.  317;  Rtcim  v.  Wilson,  90  Cal.  120,  13 
L.  R.  A.  005,  27  Paxj.  33;  O'Uerron  v.  Gray, 
108  Mass.  573,  40  L.  R.  A.  498,  47  N.  K. 
420;  Separate  School  Dist,  Bd.  of  Edu,  v. 
Sinton,  41  Ohio  St.  504. 

Where  a  broker  innocently  sold,  for  a 
principal,  a  stolen  negotiable  government 
bond,  the  broker  was  held  liable  to  the  true 
owner. 

Kimball  v.  Billings,  65  Me.  147,  02  Am. 
Dec.  681;  O'Herron  v.  Cray,  108  Mass.  673, 
40  L.  R.  A.  498,  47  N.  K.  429. 

In  no  case  has  any  authority  protected 
bona  fide  holders  of  fraudulent  stock,  where 
theft,  embezzlement,  or  forgery  entered  into 
their  issue,  unless  the  cor{)oration  recog- 
nized the  stock  by  afterwards  transferring 
it  on  the  books  of  the  company,  or  acknowl- 
edging it  to  be  transferable. 

BiUlyard  v.  South  Sea  Co.  2  P.  Wms.  70; 
Bimm  v.  Anglo- American  Teleg.  Co.  L.  R. 
5  Q.  B.  Div.  188;  Manhattan  L.  Ins.  Co,  \. 
Forty-Second  Street  d  O.  Street  Ferry  /?. 
Co.  139  N.  Y.  140,  34  N.  E.  770;  Hill  v.  C. 
F.  Jeicett  Pub.  Co.  154  Mass.  172,  13  L.  R. 
A.  193,  28  N.  E.  142;  O'Herron  v.  Cray, 
108  J^Iass.  673,  40  L.  R.  A.  498,  47  N.  K. 
429;  Knox  v.  Eden  Musee  Americain  Co. 
148  N.  Y.  441,  31  L.  R.  A.  779,  42  N.  E. 
988. 

It  will  hardly  be  contended  thnt  the  cer- 
tificate in  question  has  any  validity  as  a 
stock  certificate.  The  rights  of  plnintifTs 
in  error,  if  they  have  any,  are  not  in  equity, 
but  for  damages  by  reason  of  the  ncgngent 
acts  of  the  company,  or  some  of  its  oflicers 
or  agents. 

2  Bench,  Modem  Law  of  Contracts,  S 
1052;  1  Cook,  Corp.  Law,  §  293;  Cincin- 
nati, N.  O.  d  T.  P.  R.  Co.  V.  Citizens'  Nat. 
Bank,  60  Ohio  St  351,  43  L.  R.  A.  277,  47 
N.  E.  249;  Jarvis  v.  Manhattan  Beach  Co. 
148  N.  Y.  052,  31  L.  R.  A.  770,  43  N.  E.  08. 

Spear,  J.,  delivered  the  opinion  of  the 
court: 

The  demand  of  the  plaintiffs  in  error  is, 
in  substance,  that  the  company  and  Clark 
be  held  not  to  have  title  in  certificate  No. 
01,  and  that  title  in  the  same  be  declared 
to  be  in  thom,  and  for  full  equitable  relief. 
It  is  manifest  that,  if  this  relief  he  granted, 
the  claims  of  the  company  and  of  Clark 
must  be  denie<l  them  on  the  ground  either: 

(1)  On  the  doctrine  of  implied  agency:  or 

(2)  on  the  application  of  the  principles  of 
eBtoppel.  But  Tyler,  although  secretary 
and  treasurer  of  the  company,  was  not  its 
agent  to  represent  to  one  with  whom  he 
might  be  dealing  on  his  own  account,  and 
away  from  its  office,  the  fact  as  to  who 
owned  the  stock  of  the  corporation,  or  in 
whose  name  the  stock  stood  on  its  books. 
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Such  representations  were  no  part  of  his 
real  or  apparent  authority.  The  transac- 
tion with  the  bank  waa  one  which  did  not 
concern  his  oflicial  duty  in  any  respect,  but 
was  wholly  for  his  own  personal  profit. 
The  company  had  no  actual  or  apparent 
connection  with  it,  nor  did  Tyler  pretend 
to  represent  or  suet  for  the  company.  In- 
deed, it  was  apparent  from  the  face  of  the 
certificate  that  Tyler  had  exercised  his  au- 
thority as  secretary  for  his  own  advantage. 
In  other  words,  the  case  stands,  as  to  the 
question  of  agency,  precisely  as  though  the 
transfer  had  been  made  by  one  who  had  no 
relation  whatever  with  the  management  of 
the  company;  for  it  is  of  no  materiality 
that  Tyler  waa  the  agent  of  the  company 
for  some  purposes,  so  long  as  he  was  not 
its  agent  for  the  purpose  of  negotiating  its 
certiticntes  of  stock  as  security  for  his  in- 
dividual debts,  and  so  long  as  he  did  not 
pretend  to  have  such  authority,  nor  to  act 
for  the  company  in  any  way.  True,  the 
statute  gives  authority  to  the  president  and 
secretai-y,  on  demand,  to  execute  and  deliver 
to  a  stockholder  a  certificate  showing  the 
amount  of  stock  owned  by  him;  but  it  does 
not  follow  from  this  provision  that  the  secre- 
tary could  have  authority,  express  or  im- 
plied, to  take  possession  of  a  certificate 
once  owned  by  him,  but  which  had  been  le- 
gally and  formally  transferred  and  man- 
ually delivered  to  the  company,  and  thus 
passed  wholly  out  of  his  own  possession, 
and  later  sold  outright  to  a  third  party, 
and  issue  it  anew.  His  act  in  abstracting 
the  certificate  from  the  safe  and  uttering  it 
as  valid  had  no  relation  to  the  authority 
with  which  he  wajs  actually  clotlied,  nor  in 
fact  with  any  semblance  of  authority.  It 
was  in  fact  a  criminal  act,  perpetrated  for 
private  gain,  and  not  connected  witli  any  of- 
ficial authority,  real  or  apparent.  At  all 
times  after  the  transfer  to  the  company, 
the  certificate  was  in  the  legal,  as  well  as 
manual,  possession  of  the  company  until 
the  purchase  by  Clark,  and  then  and  there- 
after it  was  in  his  legal  possession,  and  in 
his  actual  possession  until  abstracted  by 
Tyler.  IVler's  access  to  the  drawer  where 
the  certificate  had  been  p1ace<l  by  Clark,  and 
opportunity  to  possess  himself  of  any  of  its 
contents,  was  not,  therefore,  by  reason  of 
any  authority.  His  opportunity  was  that 
of  a  mere  servant.  The  doctrine  of  implied 
agency  would  not  seem  to  be  applicable  to 
the  facts  of  this  case. 

Is  the  company  or  is  Clark  estopped  to 
make  defense  an(l  set  up  title  to  the  stock  T 
The  ground  urged  by  tne  plaintiff  in  error 
is  that  of  culpable  negligence.  The  finding 
of  the  trial  court  that  certificate  No.  01 
was  lost  or  mislaid  without  any  fault  or 
negligence  on  the  part  of  Clark  or  of  the 
company  answers  this  claim  of  estoppel,  un- 
less the  law  is  that  one  may  not  leave  his 
propei-ty  where  it  may  be  found  by  a  serv- 
ant, except  at  the  peril  of  losing  his  title 
thereto  if  the  servant  steals  and  disposes  of 
it  to  another.  We  know  of  no  principle  of 
law,  nor  of  any  decision,  which  goes  to  this 
length.    The    facts    do    not    make    a    case 
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where  the  owner  of  property  has  put  it  in 
the  possession  of  another  with  indicia  of 
ownership,  so  as  to  invoke  the  rule  that, 
where  two  innocent  persons  must  suffer  by 
the  act  of  a  third,  he  who  has  enabled  the 
former  to  occasion  the  loss  must  sustain  it. 
The  company,  when  it  became  the  equitable 
owner  of  the  stock,  placed  the  certificate  in 
the  drawer  of  its  president.  It  did  not 
place  it  in  the  possession,  real  or  construc- 
tive, 6f  Tyler.  Nor  was  there  any  reason 
existing  for  suspecting  the  integrity  of  Ty- 
ler. He  had  been  an  officer  of  the  com- 
pany, trusted)  and  apparently  deserving 
trusl^  since  the  year  1876.  Nothing  had 
occurred  during  all  this  time  to  cause  the 
company  or  his  fellow  officers  to  doubt  his 
honesty  and  faithfulness,  and,  so  far  as  ap- 
pears, the  abstracting  and  using  this  sur- 
rendered certificate  was  his  first  act  of  mal- 
versation during  his  employment.  If  the 
company  had  ha3  reason  to  suspect  the  hon- 
esty of  Tyler,  a  different  question  would  be 
presented.  It  is  not  negligence,  but  ordi- 
nary care  and  prudence,  to  deal  with  one 
who  has  proved  himself  worthy  of  confi- 
dence in  tlie  belief  that  he  remains  honest, 
and  trust  him  accordingly,  even  though  it 
should  turn  out  that  he  afterwards,  yield- 
ing to  temptation,  has  betrayed  his  trust. 
As  remarked  by  Williams,  J.,  in  Ex  parte 
Swan,  7  C.  B.  N.  S.  447:  *'It  is  one  thing 
to  say  that  a  man  shall  be  answerable  for 
such  immediate  consequences  of  his  acts  as 
a  reasonable  man  might  well  foresee  and 
dread,  and  would  therefore  shun.  But  it 
is  another  and  very  different  proposition  to 
maintain  that  a  man  shall  forfeit  his 
property  because  he  has  done  an  act  which 
will  not  be  perilous  unless  others  are  also 
guilty  of  misconduct  which  that  act  does 
not  cause."  The  injury  to  the  bank  and  to 
McDowell  was  not  the  natural  consequence 
of  the  leaving  of  the  certificate  in  the  presi- 
dent's drawer,  or  one  which  might  have  been 
reasonably  anticipated.  The  rule,  and,  we 
believe,  the  true  rule,  is  stated  by  Black- 
bum,  J.,  in  Swan  v.  North  British  Aus- 
iraUxsian  Co.  2  Hurlst.  &  G.  182,  thus: 
"The  neglect  must  be  in  the  transaction  it- 
self, and  be  the  proximate  cause  of  leading 
the  party  into  the  mistake,  and  also,  as  I 
think,  that  it  must  be  the  neglect  of  some 
duty  that  is  owing  to  the  person  led  into 
that  belief,  or,  what  comes  to  the  same 
thing,  to  tJie  general  public,  of  whom  the 
person  is  one,  and  not  merely  neglect  of 
what  would  be  prudent  in  respect  to  the 
party  himself,  or  even  of  some  duty  owing 
to  third  persons,  with  whom  those  seeking 
to  set  up  the  estoppel  are  not  privy." 

It  is  urged  that  the  company  ought,  be- 
fore issuing  a  new  certificate  to  Clark,  to 
have  required  a  bond  of  indemnity  from 
Tyler.  But  No.  61  was  not  a  lost  or  de- 
stroyed certificate,  within  the  meaning  of 
the  statute,  nor  was  it  outstanding.  It  was 
in  the  possession  and  custody  of  the  com- 
pany,— for  the  time  mislaid,  but  still  in  its 
control.  Tyler  had  already  done  respecting 
it  all  that  he  was  to  do,  or  could  then  have 
been  required  to  da 
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It  is  further  insisted  that  on  the  author- 
ity of  National  Bank  v.  Lake  Shore  d  M.  8. 
R.  Co,  21  Ohio  St.  221,  Clark,  having  but 
an  equitable  title  to  the  stock,  cannot  pre- 
vail against  the  bank's  l^al  title.  But 
this  proposition  assumes  the  very  point  in 
controversy,  and  the  trouble  with  it  is  that 
the  bank  got  no  title.  It  took  its  pledge 
from  one  who  did  not  own  the  property, — 
in  other  words,  from  a  thief. 

A  review  of  the  authorities  we  regard  as 
unnecessary,  and  content  ourselves  with 
the  citation  of  the  following  cases :  Moorea 
V.  Citizens'  Nat,  Bank,  111  U.  S.  156,  28  L. 
ed.  385,  4  Sup.  Ct.  Rep.  345;  Farrington  v. 
South  Boston  R.  Co.  150  Mass.  406,  5  L.  R. 
A.  840,  23  N.  E.  109;  Manhattan  L,  Ins.  Co, 
V.  Forty-Second  Street  d  O.  Street  Ferry 
R.  Co.  139  N.  Y.  146,  34  N.  E.  776;  Hill  v. 
C.  F.  Jeirett  Pub.  Co.  154  Mass.  172,  13  L. 
R.  A.  193,  28  N.  E.  142;  Kn4)a  v.  Eden  Mu- 
srr  Americain  Co.  148  N.  Y.  441,  31  L.  R. 
A.  779,  42  N.  E.  988 ;  1  Cook,  Corp.  Law,  f 
359;  Barstow  v.  Savage  Min.  Co.  64  Cal. 
388,  49  Am.  Rep.  705,  1  Pac.  349;  East 
Birmingham  Land  Co.  v.  Dennis,  85  Ala. 
565.  2  L.  R.  A.  836,  6  So.  317;  Swim  v. 
Wilson,  90  Cal.  126,  13  L.  R.  A.  605,  27 
Pac.  33;  O'Herron  v.  Oray,  168  Mass.  573, 
40  L.  R.  A.  498,  47  N.  E.  429;  Shaw  v. 
Spencer,  100  Mass.  382,  97  Am.  Dec.  107,  1 
Am.  Rep.  115. 

Much  stress  is  laid  by  counsel  for  plain- 
tiffs in  error  upon  the  case  of  Cincinnati, 
N,  0.  d  T,  P.  R.  Co.  V.  Citizens*  Nat,  Bank, 
56  Ohio  St  351,  47  N.  E.  249,  43  L.  R.  A. 
777,  and  it  is  insisted  that  the  case  at  bar 
is  ruled  in  their  favor  by  that  case.  We 
think  not.  That  was  a  case  of  overissue 
by  an  officer  having  apparent  authority  to 
issue.  This  is  a  case  of  a  stolen  certificate. 
The  substance  of  the  holding  in  the  case 
cited  is,  as  expressed  in  the  third  para- 
graph of  the  syllabus,  that  the  company  is 
charged  with  the  duty  of  observing  care  in 
the  issue  of  stock,  and  of  supervising  its 
agents  charged  with  the  performance  of  the 
duty;  and  the  want  of  care  found  against 
the  corporation  was  that  it  negligently  per- 
mitted its  secretary  to  have  possession  of 
certificates  of  stock  signed  by  its  president^ 
and  having  thereon  tibe  corporate  seal,  in 
excess  of  its  authorized  capital,  and  thus 
afforded  that  officer  the  opportunity  of 
fraudulently  issuing  certificates  of  stock. 
It  is  apparent  that  this  case  presents  a  radi- 
cal distinction  when  placed  in  contrast  with 
the  case  at  bar.  There  the  negligence  of 
the  company  was  an  essential  feature. 
Here  it  is  distinctly  found  that  the  com- 
pany was  not  ne^lip;ent.  Whether  the  lan- 
guage of  the  opinion  and  syllabus,  in  all 
particulars,  is  or  not  of  too  broad  a  charac- 
ter, we  need  not  discuss.  Suffice  to  say  that 
the  law  of  the  case  is  the  judgment  of  the 
court  upon  the  facts  found,  and  that,  and 
that  alone,  is  what  is  binding  as  a  prece- 
dent. The  essential  facts  being  different, 
the  case  does  not  apply. 

The  case  at  bar  may  be  summed  up  in  a 
paragraph:  The  secretary  of  the  corpora- 
tion was  a  holder  of  its  stock,  represented 
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by  a  valid  certificate.  He  pledged  the  circuit  court  of  Crawford  from  the  common 
stock  to  the  company  as  security  for  a  debt  pleas  of  that  county  for  alimony,  wherein 
owing  to  it,  and  assi^ed  the  certificate  in  Ellen  C.  Cook,  as  wife  of  Edwiird  VV.  Cook, 
blank,  and  delivered  it,  so  assigned,  to  the  was  plaintiff,  and  said  Edward  W.  Cook, 
company.  It  was  then  placed  by  the  presi-  with  others,  was  defendant,  the  circuit 
dent  in  his  drawer  in  the  company's  safe,  court  duly  found  upon  the  evidence  that  the 
Later,  the  secretary,  bv  private  agreement  |  allegations  of  plaintiff's  petition  concerning 
with  the  president,  sold  the  certificate  to :  the  extreme  cruelty  and  ^oss  neglect  of 
him  outright.  Without  fault  of  the  com-  j  duty  charged  against  said  Edward  W. 
pany  or  of  the  president,  the  certificate  had  l  Cook  towards  her  were  true,  and  that  said 
become  mislaid.  Some  time  after,  the  sec- 1  Edward  W.  abandoned  her  without  cause 
retary  found  and  fraudulently  abstracted  j  or  excuse,  and  that  in  consequence  thereof, 
the  certificate  from  the  drawer,  and  pledged  and  of  ill  treatment  on  his  part  towards 
it  for  a  private  debt  to  an  innocent  taker, !  her,  the  parties  had  separated,  and  that  by 


who  accepted  the  security  without  inquiry, 
This  pledgee  took  no  title. 

The  judgment  of  the  Circuit  Court  unll 
he  affimied. 

Williams,  Ch.  J.,  and  Bnrket,  Davis, 
Sliauok,  and  Price,  JJ.,  concur. 


STATE  of  Ohio,  on  Complaint  of  Ellen  C. 
Cook,  Plff.  in  Err., 

V. 

Edward  W.  COOK. 
(66  Ohio  St.  566.) 


reason  of  the  premises  she  was  entitled  to 
alimony  out  of  the  estate  and  property  of 
the  said  Edward  W.,  and  to  a  judgment 
therefor.  And  the  circuit  coui*t  thereupon 
ordered,  adjudged,  and  decreed  that  said 
Edward  W.  Cook  pay  to  said  Ellen  C.  Cook, 
as  her  reasonable  alimony,  in  money,  the 
3um  of  $400,  payable  as  follows:  $50  in 
thirty  days  from  the  3d  day  of  October, 
1800,  and  $50  in  each  six  months  there- 
after, till  the  full  amount  of  said  sum  of 
$400  is  fully  paid;  and  that  in  default  of 
any  such  payment  by  him  such  payment  or 
payments  in  default  were  to  bear  interest  at 
6  per  cent  from  maturity.  Tne  court  also 
adjudged  the  costs  of  said  cause  against 
him,  and  it  was  further  ordered  by  said 
•1.  In  a  proceedlnur  in  contempt  circuit  court  that  said  cause  be  remanded 
asainst  a  party  who  baa  refniied  to  to  said  court  of  common  pleas  for  execution 
comply  with  a  money  decree  for  all-  ;  and  to  carry  said  decree  of  said  circuit 
mony.  It  is  not  essential  that  the  complaint  |  court  into  effect.  More  than  thirty  days 
allege  that  the  party  is  able  to  pay  the  .  having  elapsed  since  the  maturity  of  the 
money.  The  decree  Imports  a  finding  of  the  said  sum  of  $50  to  be  paid  in  thirty  days 
court  that  he  Is  able  to  pay.  and  the  burden  I  from  October  3,  1896,  and  no  part  having 
la  on  him  by  allegation  and  proof  to  estab- 1  been  paid,  nor  the  interest  maturing  there- 
«  A  n^ii  .?.«  L^^  H*-^-.-.  #«^  .n^..^  f-i«"'  "<>«•  «^y  part  of  the  said  costs,  said 
^n1.t*;"u^r:;^t';fnTh7p';::vTe^^^  I  £"-  C  Cook^Aled  her  wntten  charg^  of 
con.tltntlonal  Inhibition  against  Im-  «>ntempt  against  said  Edward  W.  Cook  in 
prlsonment  for  debt,  but  Is  such  an  order  as '  ^^^  common  pleas  court,  and  moved  said 
that,  under  favor  of  $  5640,  Rev.  Stat.,  pun- '  coui*t  in  writing  to  allow  an  attachment  to 
Ishment  as  for  a  contempt  may  follow  a  wll- 1  issue  against  him,  commanding  the  sheriff 
ful  failure  to  comply  with  It.  of  said  county  to  arrest  him,  and  bring  him 

8.  "Where  ■noh  decree  for  alimony  is  |  before  said  court,  to  show  cause  why  he 
rendered  by  the  circuit  conrt,  and  the  t  should  not  be  punished  as  for  a  contempt 
cause  remanded  by  that  court  to  the  court  of  |  of  court,  for  the  reasons  set  forth  in  said 
common  pleas  for  execution,  a  proceeding  to  i  motion.  The  court  of  common  pleas,  sus- 
enforce  the  judgment  by  attachment  for  con-  Lgj^i  ^^j^  ^^^j^^  thereupon  ordered  the 
^mmon^u^aT^  ^  *  sheriff  to  arrest  and  bring  said  Edward  W. 

Cook   before  the  court  on   the  5th   day  of 


common  pleas. 


(June  24,  1002.) 

ERROR  to  the  Circuit  Court  for  Craw- 
ford County  to  review  a  judgment  re- 
versing a  judgment  of  the  Court  of  Common 
Pleas  finding  defendant  guilty  of  con- 
tempt for  failure  to  obey  an  order  requir- 
ing the  payment  of  alimony.     Reversed. 

Statement  by  bpear,  J.: 

In   an   action   pending  on   appeal  in  the 

•Hendnotea  by  Spear,  J. 


January,  1897,  to  show  cause  as  aforesaid, 
and  tlie  court  fixed  the  amount  of  his  un- 
dertaking for  his  appearance  on  January  5, 
1807,  and  such  other  times  and  places  as 
the  court  might  direct  to  answer  said  char- 
ges of  contempt.  The  said  Edward  W. 
Cook,  being  arrested,  refused  and  neglected 
to  enter  into  any  bond,  but  filed  his  answer 
to  said  written  charges,  to  which  said  Ellen 
C.  Cook  filed  her  reply.  Trial  was  had  on 
the  charges  and  pleadings  and  evidence,  and 
the  court  found  the  written  charges  of  con- 
tempt against  Edward  W.  Cook  to  be  true, 

— ^;^ 7 — ~— YT i--i 7 7— s^-   and  that  it  was  yet  in  his  power  to  pay  said 

NoTiB. — As  to  commitment  for  contempt  for  „i;^^„„  „„j  xZ,  ^^^*^^^  „„:j  ^hz^  JI 
refusing  to  pay  alimony  as  Imprisonment  for ,  al!"»ony  and  to  perform  said  orders  of 
debt,  see  also  cases  In  note  to  State  v.  Yardley  I  said  circuit  court  remanded  to  said  common 
(Tenn.)  84  L.  R.  A.  665;  and  note  to  Staples  P^eas  court  for  execution  or  other  process, 
V.  Staples  (WIs.^  24  L.  R.  A.  433 ;  also  Barclay  and  the  said  common  pleas  court  duly  ad- 
V.  Barclay  (111.)  61  L.  R.  A.  S51.  I  judged  the  said  Edward  W.  Cook  guilty  of 

58  L.  R.  A.  40 


626 


Ohio  Supreme  Court. 


Junk;. 


a  contempt,  and  ordered  faim  to  be  impris- 
oned until  he  should  comply  with  said  or- 
ders and  judgment  set  fortii  in  said  writ- 
ten charges;  and  afterwards  said  Edward 
W.  Cook  filed  his  motion  to  vacate  the  judg- 
ment and  order,  which,  upon  a  full  hear- 
ing, was  overruled.  No  bill  of  exceptions 
was  taken  either  upon  the  trial  of  the  charg- 
es of  contempt  or  upon  the  hearing  of  the 
motion  to  vacate  the  judgment  and  order 
of  the  common  pleas.  The  defendant  in  er- 
ror afterwards  filed  his  petition  in  error 
in  the  circuit  court,  which  court  reversed 
the  judgment  of  the  common  pleas  upon  tha 
grounds  that  the  complaint  for  attachment 
was  insufficient  in  law,  and  that  the  com- 
mon pleas  had  not  jurisdiction  to  entertain 
and  grant  the  motion  for  attachment,  and 
dismissed  the  complaint  of  the  plaintiff 
filed  in  the  common  pleas.  To  reverse  this 
judgment  of  reversal  the  present  error  pro- 
ceeding is  brought. 

Mr.  L.  C.  TeighueTf  for  plaintiff  in  er- 
ror: 

The  contempt  is  committed  against  the 
court  whose  duty  it  is  to  enforce  the  orders 
and  judgment,  and  not  against  the  court 
which  renders  thcra. 

Uvlett  v.  Fairbanks,  41  Ohio  St.  401; 
Ohio  Rev.  Stet  §  6640. 

The  obligations  of  the  defendant  herein 
to  the  plaintiff  upon  which  judgment  was 
rendered  rest  upon  the  common-law  obliga- 
tion of  the  husband  to  support  the  wife  in 
a  manner  suitable  to  his  condition  and 
stetion  in  life  during  the  existence  of  the 
marriage  relation,  and  this  obligation  is  as 
binding  after  the  commission  by  the  hus- 
band of  a  marital  offense  entitling  the  wife 
to  a  divorce  as  before. 

Locktcood  V.  Krum,  34  Ohio  St.  9;  Con- 
rad v.  Rvcrich,  50  Ohio  St.  481,  35  N.  E. 
58;  Lx  parte  PcrkinSy  18  Cal.  60;  Effingcr 
V.  State,  11  Ohio  C.  C.  389;  Fricke  v. 
Fricke,  IS  Ohio  C.  C.  433;  Hand  v.  Hand, 
25  Ohio  L.  J.  214;  Musser  v.  Stewart,  21 
Ohio  St.  353. 

A  decree  in  a  divorce  which  allows  ali- 
mony to  the  wife  "is  a  statutory  proceed- 
ing throughout." 

Olin  V.  Hungerfordy  10  Ohio,  270. 

Proceedings  in  contempt  under  our  Code 
are  special  proceedings. 

Effinger  v.  State,  11  Ohio  C.  C.  389. 

The  burden  is  on  a  husband  who  fails  to 
comply  with  an  order  directing  payment  of 
alimony  to  satisfy  the  court  that  his  fail- 
ure to  pay  is  due  solely  to  his  inability  to 
do  so. 

Hurd  V.  Hurd,  63  Minn.  443,  65  N.  W. 
728;  Holtham  v.  Holtham,  6  Misc.  266,  20 
N.  Y.  Supp.  762;  Andreto  v.  Andrew,  62  Vt. 
405,  20  Atl.  817;  Curtis  v.  Gordon,  62  Vt 
340,  20  Atl.  820. 

Bfrasi's.  Finley  St  Oallinser  and  Beer 
A  Moimett  for  defendant  in  error. 

Spear,  J.,  delivered  the  opinion  of  the 
court: 

The  ground  of  reversal  by  the  circuit 
court  was  twofold,— one  that  the  complaint 
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is  insufficient  in  law,  and  the  other  that 
the  common  pleas  had  not  jurisdiction  to 
entertain  and  grant  the  motion. 

1.  Was  the  complaint  sufficient  in  law? 
The  specific  objection  is  tLat  it  does  not  al- 
lege that  it  was  then  in  the  power  of  the 
defendant  to  perform  the  act;  that  is,  pay 
the  money.  We  are  of  opinion  that  the  ob- 
jection is  not  good.  The  order  of  the  trial 
court  fixing  the  amount  of  the  alimony  to 
be  paid  was  an  imperative  order.  It  was 
maae,  presumably,  after  due  inquiry  into 
the  defendant's  financial  condition,  and 
was  fixed  at  an  amount  which  the  court 
found  was  reajsonable,  and  that  the  defend- 
ant would  be  able  to  pay.  It  being  shown, 
therefore,  that  the  defendant  had  not 
obeyed  the  order  of  the  court,  a  prima  facie 
case,  at  least,  had  been  made  that  he  waa 
in  contempt,  provided  the  failure  to  satisfy 
a  final  decree  for  alimony  could  be  made 
the  basis  of  a  proceeding  in  contempt.  It 
followed  that  the  burden  was  upon  the  de- 
fendant to  show  that  it  was  not  in  his  pow- 
er to  obey  the  order,  and,  if  this  be  so,  then 
it  would  also  follow  that  the  complainant 
was  not  required  to  allege  such  want  of 
ability  in  the  complaint.  Nor  is  this  an 
unreasonable  requirement.  The  defendant's 
financial  condition  and  ability  to  pay  were 
peculiarly  within  his  own  knowledge.  They 
could  not  be  known  with  the  same  certain- 
ty to  the  complainant,  nor  could  she  easily 
produce  evidence  to  maintain  the  proposi- 
tion were  the  burden  of  proof  placed  upon 
her.  Hurd  v.  Hurd,  63  Minn.  443,  65  N. 
W.  728 ;  Andrew  v.  Andrew,  62  Vt  495,  20 
Atl.  817;  Holtham  v.  Holtham,  6  Misc.  266, 
26  N.  Y.  Supp.  762.  But,  if  this  were  not 
so.  still  no  substential  injustice  was 
wrought  in  this  case  by  the  holding  of  the 
common  pleas.  In  his  answer  the  defend- 
ant set  up  in  affirmative  terms  that  he  had 
no  means  wherewith  to  pay,  and  that  he 
was  utterly  insolvent.  This  was  denied  by 
the  reply.  The  issue  thus  was  presented, 
and,  the  same  being  tried,  the  court  found 
it  was  in  the  power  of  the  defendant  to  pay 
the  alimony,  but  that  he  still  refused  to  do 
so,  and  adjudged  accordingly.  So  that  in 
either  view  the  holding  of  the  common 
pleas  on  this  phase  of  the  case  would  not 
be  reversible  error. 

2.  A  more  serious  question  is  involved  in 
tlie  contention  of  defendant  in  error  with 
reference  to  the  power  of  the  court  to  pun- 
ish for  contempt  one  who  fails  to  pay  a 
final  judgment  for  alimony.  The  conten- 
tion is  that  money  decreed  for  alimony, 
made  upon  final  trial,  is  not  such  an  order 
that  punishment  as  for  a  contempt  may  fol- 
low a  failure  to  comply  with  it.  It  is  in- 
sisted, in  support  of  this  proposition,  that 
the  judgment  for  alimony  is  a  debt,  and 
that  imprisonment  for  debt  does  not  obtain 
in  Ohio.  Of  course,  if  this  proposition  is 
true,  the  conclusion  follows  by  force  of 
the  constitutional  provision  (§  15,  art.  1)  : 
"No  person  shall  be  imprisoned  for  debt  in 
any  civil  action,  on  mesne  or  final  process, 
unless  in  cases  of  fraud."  But  is  the  claim 
a  debt  within  the  meaning  of  this  clause? 
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It  is  described  aa  a  judgment,  but  it  is  not 
supposed  that  the  term  applied  to  the  ad- 
judication aids  much  in  defining  its  real 
character.  Many  claims  result  in  judg- 
ment in  some  form  which  do  not  have  their 
origin  in  debt.  Authoritv  for  the  provi- 
sion for  alimony  to  the  wife  rests  upon  two 
clauses  of  our  statutes.  That  where  divoi'ce 
is  granted  is  founa  in  §  5690  [2  Bates's  Anno. 
Stat.]  and  is:  "When  divorce  is  granted 
by  reason  of  the  aggression  of  the  husband, 
the  wife  .  .  .  shall  be  allowed  such 
alimony  out  of  her  husband's  real  and  per- 
sonal property  as  the  court  deems  reasou- 
able,  having  due  regard  to  the  property 
which  came  to  him  by  marriage,  and  the 
value  of  his  real  and  personal  estate  at  the 
time  of  the  divorce,  which  alimony  may  be 
allowed  to  her  in  real  or  personal  prop- 
erty, or  both,  or  by  decreeing  to  her  such 
sum  of  money,  payable  either  in  gross  or 
instalments,  as  the  court  deems  just  and 
equitable."  That  where  alimony  alone  is 
granted  is  given  in  §  5703  thus:  "The 
court  shall,  upon  satisfactory  proof  of  any 
or  all  of  the  charges  in  the  petition, 
.  .  give  judgment  in  favor  of  the  wife 
for  such  alimony  out  of  her  husband's  real 
or  personal  property  ajs  is  just  and  equita- 
ble, which  may  be  allowed  to  her  in  real  or 
personal  property,  or  both,  or  in  monej' 
payable  either  in  gross  or  in  instalments." 
It  seems  manifest  that,  so  far  as  the  obliga- 
tion of  the  husband  enters  into  the  consid- 
eration and  ad'ords  a  basis  for  the  court's 
action,  it  is  not  a  debt  in  the  sense  of  a 
pecuniary  obligation.  It  arises  from  a 
duty  which  the  nusband  owes  as  well  to  the 
public  as  to  the  wife,  but  it  is  not  upon  any 
specific  contract.  Nor  is  the  proceeding  in 
which  the  adjudication  is  had  a  civil  ac- 
tion. The  liability  originates  in  the  wrong- 
ful act  of  the  husband,  a^inst  the  conse- 
quences of  which  the  public  as  well  as  the 
wife  has  the  right  to  be  protected.  Beyond 
this  the  provision  for  alimony  is  an  allow- 
ance. It  is  in  the  nature  of  a  partition. 
Recognizing  the  right  of  the  wife  to  partici- 
pate in  the  accumulations  which  are  pre- 
sumably the  result  of  their  joint  efforts  and 
joint  economies,  and  having  in  mind  at  the 
same  time  any  property  which  may  have 
come  to  the  husband  by  the  marriage,  the 
law  widely  awards  the  wife  a  just  and 
equitable  proportion  of  the  whole,  and  for 
purposes  of  convenient  execution,  and  to 
meet  all  varying  situations,  this  allowance 
may  be  made  either  in  real  or  personal 
property,  or  both,  or  in  money,  payable  in 
gross  or  in  instalments,  as  to  the  court  may 
seem  reasonable.  The  court  does  not  de- 
cree alimony  as  a  debt  to  the  wife,  or  as 
damages  to  he  paid  to  her  by  her  late  hus- 
band, but  as  a  part  of  the  estate  standing 
in  his  name  in  which  she  has  a  right  to 
share,  fixe<l  by  the  court  in  its  discretion, 
and  thus  appropriated  to  her,  and  to  which 
she  thereupon  becomes  legally  entitled.  The 
withholding  of  this  allowance,  therefore,  by 
the  husband,  when  able  to  respond,  is  a  re- 
fusal to  abide  by  and  perform  the  order 
and  decree  of  the  court,  and  it  is  difficult 
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to  see  why  such  refusal  should  not  be  pun- 
ished aa  a  contempt  for  the  same  reason  and 
upon  the  same  grounds  that  orders  and  de- 
cices  of  courts  of  equity,  in  injunction  and 
the  like,  are  in  like  manner  enforced.  Our 
statute  (§  5G40)  provides  punishment  as 
for  a  contempt  for  "disobedience  of,  or  re- 
sistance to,  a  lawful  writ,  process,  order, 
rule,  judgment,  or  command  of  a  court," 
etc.  This  enactment  may  not  receive  a  lit- 
eral interpretation,  but  may  properly  be  re- 
strained, as  in  Second  Nat,  Bank  v.  Becker, 
62  Ohio  SL  289,  51  L.  R.  A.  860,  56  N.  E. 
1025,  and  still  have  applicatiun  to  a  pro- 
ceeding resting  on  a  decree  for  alimony.  In 
that  case,  treating  of  debts,  it  is  held  that 
"money  obligations  resting  upon  contract, 
express  or  implied,  and  judgments  rendered 
thereon,  are  debts  within  the  purview  of  S 
15  of  the  bill  of  rights,  which  forbids  im- 
prisonment for  debt  in  civil  actions."  We 
are  not  to  be  understood  as  meaning  that 
this  holding  directly  supports  the  proposi- 
tion that  a  decree  for  alimony  is  not  a  debt. 
It  is,  however,  a  carefully  considered  dec- 
laration in  a  case  involving  the  general 
question,  and  is  entirely  consistent  with 
that  proposition. 

It  has  been  supposed  by  some  that  the 
power  of  punishment  for  contempt  for  re- 
fusing to  pay  alimony  is  confined  to  orders 
for  payment  of  alimony  pendente  lite,  such 
orders  being  for  the  maintenance  of  the 
wife  during  the  litigation  and  the  payment 
of  her  necessary  expenses  in  conducting  it; 
and  it  is  apparent  that  the  refusal  to  com- 
ply with  such  orders  does  tend  to  obstruct 

I  the  course  of  justice, — an  incident  not  pres- 
ent in  the  case  at  bar.  We  are  of  opinion 
that  this  distinction  simply  furnishes  an 
additional  reason  for  the  enforcement  of 
the  order,  but  does  not  difTerentiate  the  two 
cases  in  principle.  It  is  held  in  Conrad  v. 
Everich,  50  Ohio  St  476,  35  N.  E.  58,  that 
a  decree  for  atimony  in  money  payable  in 
gross  will  operate  per  «e  as  a  lien  on  lands, 

j  and  may  be  enforced  by  execution ;  and  this 
case  is  cited  as  establishing  that  a  decree 
for  alimony  is  a  debt.  We  think  it  is  not 
authority  for  the  proposition.  True,  the 
opinion  cites  some  cases  wherein  it  is  held 
that  such  decree  creates  a  debt  of  record; 
but  it  is  to  be  noted  that  the  learned  judge 
who  reported  that  case  favors  the  construc- 
tion that  the  right  to  alimony  is  based  upon 
the  duty  of  the  husband  to  afford  support 
to  the  wife  and  a  paramount  obligation 
springing  out  of  a  sacred  relation,  which, 
when  it  passes  into  judgment,  should  carry 
with  it  the  well-known  binding  force  of 
judgments  at  law.  In  other  words,  there 
should  be  afforded  to  the  injured  party  all 
remedies  practicable  for  the  enforcement 
of  her  rights  and  the  collection  of  her  just 
demands.  This,  we  think,  falls  short  of 
holding  that  alimony  is  a  debt  within  the 
meaning  of  the  Constitution.  See  also 
Lcckirood  v.  Krum,  34  Ohio  St.  1.  We  are 
of  opinion  that  the  decree  for  alimony  is 
not  a  debt  within  the  meaning  of  the  consti- 
tutional inhibition ;  thatitcomes  fairly  with- 
in the  provision  of  §  5640,  supra;  and  that 
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a  refusal  to  comply  with  the  order,  the 
party  being  able,  may  be  punished  as  for  a 
contempt.  Lewis  v.  Levne,  80  Ga.  706^  6 ' 
S.  E.  U18;  Wightman  v.  Wightman,  45  III. 
1G7;  Uurd  v.  Hurd,  63  Minn.  443,  65  N. 
W.  728;  Andrew  v.  Andrew,  62  Vt.  495, 
20  Atl.  817;  Lyon  v.  Lyon,  21  Conn.  185; 
Lansing  v.  Lansing,  41  How.  Pr.  248;  Ex 
parte  Perkins,  18  Cal.  60;  Dwelly  v.  Dwcl- 
ly,  46  Me.  378;  Rapalje,  Contempts,  §  36; 
Stewart,  Marr.  &  Div.  §  378;  4  £nc.  PI.  & 
Pr.  803;  2  Bishop,  Marr.  &  Div.  6th  ed.  § 
408.  See  also  Musser  ▼.  Stewart,  21  Ohio 
St.  353. 

3.  It  remains  to  consider  whether  or  not 
the  proceeding  in  contempt  was  instituted 
in  the  right  court.  Did  the  defendant's  con- 
duct put  him  in  contempt  of  the  judgment 
of  the  common  pleas,  or  was  it  of  the  cir- 
cuit court?  Provisions  of  the  statute  hav- 
ing application  are: 

"Sec.  549.  The  supreme  court  or  the  cir- 
cuit court  may  remand  its  final  decrees, 
judgments,  or  orders,  in  cajses  brought  be- 
fore it  on  error  or  appeal,  to  the  court  be- 
low, for  the  specific  or  general  execution 
thereof,  as  the  case  may  require,  and  may 
also  remand  causes  which  so  come  before  it 
to  the  inferior  courts  for  further  proceed- 
ings therein." 

"Sec.  5239.  When  the  circuit  court  makes 
a  final  order,  or  renders  a  final  judgment, 
in  cases  brought  before  it  on  appeal,  it  may 
enforce  the  same  by  process  issued  there- 
from, or  may  remand  the  same  to  the  com- 
mon pleas  court  for  execution  or  other  proc- 
ess ;  the  clerk  of  the  circuit  court  shall  cer- 
tify the  same  to  the  common  pleas  court, 
and  the  clerk  of  the  common  pleas  court, 
on  receipt  of  the  certified  transcript  shall 
immediately  enter  the  same  on  the  journal ; 
and  the  judgment  or  order  so  entered,  un- 
less otherwise  directed  by  the  circuit  court, 
shall  for  the  purpose  of  execution  and  other 
process,  stancf  as  the  judgment  of  the  com- 
mon pleas  court." 

"Sec.  0726.  When  a  judgment  or  final  or- 
der is  reversed,  eRher  in  whole  or  in  part, 
in  the  common  pleas  court,  the  circuit  court, 
or  the  supreme  court,  the  court  revers- 
ing the  same  shall  proceed  to  render  such 
judgment  as  the  court  below  should  have 
rendered,  or  remand  the  cause  to  the  court 
below  for  such  judgment;  .  .  .  the. 
court  reversing  or  affirming  such  judgment 
or  final  order,  shall  not  issue  execution  in 
causes  that  are  so  brought  before  it  on  er- 
ror, on  which  it  pronounces  judgment  as 
aforesaid,  but  shall  send  a  special  mandate 
to  the  court  below,  as  the  case  may  require, 
for  execution  thereon,  and  the  court  to  which 
such  special  mandate  is  sent  shall  proceed 
in  the  same  manner  as  if  such  judgment  or 
final  order  had  been  rendered  therein,"  etc. 
LBate9*s  Anno.  Stat.] 

The  question  is  not  without  difficulty. 
Much  may  be  said,  and  well  said,  perhaps, 
on  either  side,  and  authorities  are  in  ap- 
parent conflict  We  do  not  enter  into  a 
discussion  of  it  here,  but  content  ourselves 
with  the  announcement  that,  considering  all 
the  statutes  bearing  upon  the  question,  and 
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(•specially  having  in  mind  the  general  pol- 
icy of  our  legislation  in  the  direction  of 
intrusting  the  enforcement  of  all  final  judg- 
ments and  decrees  of  reviewing  courts  to  the 
court  of  general  jurisdiction,  to  wit,  the 
common  pleas,  this  court  is  of  opinion  that 
the  better  view  is  that  it  is  the  purpose  of  the 
statute  to  vest  in  that  court  power  to  en- 
force decrees  remanded. to  it  of  this  charac- 
ter by  all  appropriate  process  and  proceeding, 
and  that,  tnerefore,  the  proceeding  in  con- 
tempt was  in  this  case  properly  instituted 
in  the  common  pleas.  See  Hulett  v.  Fair- 
hanks,  41  Ohio  St  401.  Grounds  other  than 
those  assigned  by  the  circuit  court  are  urged 
by  counsel  for  defendant  in  error  as  justi- 
fying the  reversal  of  the  judgment  of  the 
common  pleas.  We  have  considered  the 
points  presented,  but  are  unable  to  agree 
that  they  afi'ord  sufficient  ground  for  re- 
versal. It  follows  that  the  judgment  of  the 
circuit  court  will  be  reversed,  and  that  of 
the  common  pleas  affirmed. 
Judgment  reversed. 

Burket,  DaTis,  and  Sliavok,  JJ.,  coo- 
cur.     Prloe,  J.,  not  sitting. 


City  of  MANSFIELD,  Plff.  in  Err,, 

V, 

W.  W.  BALLIETT. 
(05  Ohio  St.  451.) 

*!•     Riparian      rlfflits      are      propertXf 

within  the  purview  of  |  10  of  the  bill  of 
rights,  of  which  the  owner  cannot  be  de- 
prived without  Just  compensation  though 
taken  for,  or  subjected  to,  a  public  use. 

2.  Any  actnal  and  material  Interfer- 
ence wltli  ancli  rlgrhtii,  which  causes  spe- 
cial and  subatantiai  Injury  to  the  owner,  la 
a  talcing  of  his  property. 

3.  "Where  a  miinlclpal  corporation* 
'vi  It  hoot  a  legral  appropriation  In 
which  the  riparian  owner  Is  afforded  an  op- 
portunity to  obtain  compensation,  causes  Its 
sewage  to  be  emptied  into  a  natural  water 
course,  thereby  creating  a  nuisance  Inflicting 
special  and  substantial  damages  on  such 
pruprl«»tor.  It  is  liable  to  an  action  for  the 
damages  so  sustained. 

(January  21,  1902.) 

1;i  RROR  to  the  CSrcuit  CJourt  for  Richland 
J  County  to  review  a  judgment  aflirming 
a  judgment  of  the  Court  of  Common  Pleaa 
in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  the  alleged  wron^ul 
pollution  of  a  water  course.    Affirmed. 

Statement  by  Williams,  J. : 

The    action    below    was    brought   in    the 

•Headnotes  by  the  Court. 

NoTB. — For  earlier  cases  In  this  series  as  to 
right  of  municipality  to  drain  sewage  Into 
stream,  see  Piatt  Bros,  ft  Co.  v.  Waterbury 
(Conn.)  48  L.  R.  A.  601,  and  note;  and  Grey 
ex  rel.  Rtmmons  ▼.  Paterson  (N.  J.  Eq.)  48  L. 
II.  A.  717. 
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Richland  county  common  pleas,  by  W.  W. 
Balliett,  against  the  city  of  Mansfield,  to 
recover  damages  for  an  alleged  nuisance 
caused  by  the  drainage  of  the  defendant's 
sewage  into  a  natural  water  course  that 
runs  by  and  through  lands  of  the  plaintifl 
situated  below  the  city.  The  plaintilT's 
case  is  stated  in  the  following  amended  pe- 
tition, upon  which  the  cause  was  tried: 
"Plaintiff  says  ttat  the  defendant  is  a 
municipal  corporation  of  the  second  class 
of  the  fourth  grade,  duly  organized  under 
the  laws  of  the  state  of  Ohio.  That  for 
more  than  seventeen  years  last  past  the 
plaintiff  hns  been  and  now  is  the  owner  and 
in  possession  of  the  following  described 
property  in  the  county  of  Richland  and  j 
state  of  Ohio.  The  following  described 
premises  situate  in  the  township  of  Mifflin, 
county  of  Richland,  and  state  of  Ohio,  and 
known  as  the  northeast  quarter  of  section 
number  31,  of  township  number  23,  in  range 
number  17,  save  and  except  50  'acres  held 
and  owned  by  the  heirs  of  James  Chew,  de- 
ceased, out  of  the  southwest  corner  of  said 
quarter  section.  Also  save  and  except  i 
acre  in  the  northeast  corner  of  said  quarter 
occupied  by  a  schoolhouse,  extending  the 
length  north  and  south  10  rods,  and  in  east 
and  west  10  rods,  so  long  as  used  for  school' 
purposes,  and  when  not  used  to  revert  to 
the  grantor.  Also  14  acres  heretofore  con- 
veyed by  said  grantor  to  John  Brubaker  of 
the  southwest  corner  of  said  quarter,  all  of 
the  said  land  containing  95  acres,  more  or 
less.  And,  also,  plaintiff  for  said  time  has 
been  and  now  is  the  owner  and  in  posses- 
sion of  the  following  described  property  in 
the  county  of  Richland  and  state  of  Ohio, 
and  known  as  being  120  acres  in  the  north- 
cast  quarter  of  section  32,  township  23,  in 
range  17.  That  there  is  situate  on  each  of 
said  tracts  of  land  a  dwelling  house,  barn, 
and  other  necessary  buildings,  in  those  of 
which  on  the  first-described  tract,  plaintiff, 
with  his  family,  for  more  than  seventeen 
years  resided,  and  now  resides  therein. 
That  the  buildings  on  the  second-described 
tract  are  occupied  by  a  tenant  of  this  plain- 
tiff. That  said  lands  have,  during  all  the 
years  plaintiff  resided  thereon,  been  used  by 
plaintiff  for  agricultural,  stock,  and  pasture 
purposes.  That  there  now  is,  and  has  been 
from  time  immemorial,  a  natural  water  way 
or  creek  of  running  water,  known  as  the 
'uocky  Fork  of  the  Mohican  river,*  passing 
through  and  over  said  lands  of  plaintiff 
herein  described.  That  said  creek  has  its 
source  in  the  western  part  of  the  county  of 
Richland,  and  traverses  the  township  of 
Madison,  passes  near  the  city  of  Mansfield 
and  over  the  lands  of  the  plaintiff,  as  here- 
inbefore stated;  that  said  stream,  in  its 
natural  condition  and  at  ordinary  water 
stage,  is  not  more  than  from  5  to  10  feet 
in  width;  that,  previous  to  the  grievances 
hereinafter  complained  of,  said  stream  came 
from  natural  springs  of  water,  and  was 
pure  and  wholesome,  and  of  great  and  con- 
tinuing value  to  plaintiff  for  the  purpose 
of  watering  his  stock,  of  which  he,  the  said 
plaintiff,  raised  a  great  many,  and  suitable 
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for  all  purposes  for  which  water,  pure  and 
wholesome,  is  generally  used  upon  such 
farm,  and  was  so  used  by  plaintiff  and  his 
said  family  and  his  tenant  in  the  proper 
conduct  of  his  said  farms.  Plaintiff  fur- 
ther says  that  about  twelve  years  prior  to 
the  commencement  of  this  action  the  city  of 
Mansfield,  a  corporation,  as  herein  alleged, 
composed  of  about  18,000  to  20,000  people, 
through  its  officers  and  agents,  constructed 
a  system  of  sewerage  and  underground  pipes 
for  sewage  and  drainage  of  said  city,  and  is 
adding  such  pipes  thereto  each  year  since, 
by  means  of  which  the  sewage  of  a  great 
portion  of  said  city  was  and  now  is  conduct- 
ed to  and  emptied  of  their  contents,  without 
regard  to  plaintiff's  rights,  into  said  creek 
above  said  plaintiff's  lands  and  premises 
herein  described;  that,  as  a  result  of  this 
unwarranted  and  negligent  conduct  upon 
the  part  of  the  city,  the  filth,  excrement, 
waste,  refuse,  and  unwholesome  matter  so 
negligently  and  wilfully  emptied  by  said 
sewerage  into  said  creek,  poisoned,  polluted, 
and  rendered  unwholesome  the  waters  there- 
of, and  made  and  continues  to  make  them 
unfit  for  the  use  to  which  said  plaintiff  had 
theretofore  employed  them,  as  herein  stated, 
to  wit,  that  of  watering  stock  and  other  do- 
mestic purposes.  That  at  times  of  great 
rainfall  the  water  of  said  creek  overflows 
its  banks  and  carries  out  upon  the  lands  of 
plaintiff  great  quantities  of  filth  and  putrid 
refuse,  the  exudations  of  said  sewers;  that 
by  reason  of  said  overflow  cesspools  oif  nox- 
ious and  noisome  matter  deposited  by  said 
sewers  are  formed  on  plaintiff's  land;  that 
for  many  months  each  year  since  most  nox- 
ious, unhealthy,  and  noisome  odors  arise 
from  the  waters  of  said  stream,  the  result 
of  the  filth  so  deposited  by  said  sewers 
therein,  and  contaminate  the  atmosphere 
over  and  above  said  premises  so  belon^ng 
to  the  plaintiff,  thus  rendering  plaintiff's 
property  undesirable  for  habitation,  un- 
pleasant for  occupancy  and  deleterious  to 
the  proper  enjoyment  of  the  same,  and  cre- 
ating a  subsisting  and  continuing  nuisance 
in  and  upon  the  premises  of  plaintiff  herein 
described.  Wherefore  plaintiff  says  that, 
by  reason  of  the  thin^  complained  of  here- 
in, he  has  been  particularly  annoyed,  dis- 
turbed, and  injured  in  the  occupation  of  his 
said  premises,  and  the  actual  and  rental 
value  of  said  premises,  for  the  reasons  here- 
in stated,  greatly  reduced,  all  to  his  dama- 
ges in  the  sum  of  $1,500.  Plaintiff  further 
says  that,  more  than  sixty  days  prior  to  the 
beginning  of  this  action,  he  duly  filed  a 
claim  for  damages  arising  as  above  stated 
with  the  clerk  of  said  defendant  city,  but 
that  no  settlement  or  adjustment  has  been 
made.  Wherefore  plaintiff  prays  for  a 
judgment  against  said  defendant  for  the  said 
sum  of  $1,500,  and  for  all  proper  relief." 
A  general  demurrer  to  ttiis  petition  having 
been  overruled,  the  defendant  answered  as 
follows:  "For  answer  to  plaintiff's  amend- 
ed petition  herein,  defendant  says  it  admits 
that  it  is  a  municipal  corporation  of  the 
second  class  of  the  fourth  grade,  duly  organ- 
ized under  the  laws  of  the  state  of  Ohio; 
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and  admits  that  the  creek  commonly  known 
as  the  *Rocky  Fork  of  the  Mohican,'  has  its 
source  in  the  western  part  of  Richland  coun- 
ty, and  rtows  through  and  past  the  city  of 
Mansfield  and  the  lands  described  in  the 
amended  petition  herein ;  admits  that  plain- 
tiff has  duly  filed  a  claim  for  damages  with 
the  city  oi  .vlansfield,  and  that  no  settle- 
ment or  adjustment  thereof  has  been  made. 
Defendant  says  that,  if  said  stream  is  pol- 
luted to  such  an  extent  as  to  be  a  nuisance 
and  an  injury  to  this  plaintiff,  that  the 
same  is  caused  by  other  riparian  proprie- 
tors, and  by  causes  other  than  that  alleged 
in  the  amended  petition  herein.  Defendant 
denies  each  and  every  other  allegation  in 
the  amenued  petition  contained  not  express- 
ly admitted  herein.  Second  defense:  De- 
fendant says  that  all  rights  of  action,  of 
every  kind  and  description  set  forth  by  plain- 
tiff in  his  amended  petition,  accrued  more 
than  four  years  previous  to  the  commence- 
ment of  this  action^  and  that  the  same  is 
now  barred  by  the  statute  of  limitations. 
Wherefore,  defendant  prays  to  be  dismissed, 
with  its  costs.'*  The  plaintiff's  reply  denied 
the  allegation  of  the  answer:  "That,  if] 
said  stream  is  polluted  to  such  an  extent  as 
to  be  a  nuisance  and  an  injury  to  this  plain- 
tiflr,  that  the  same  is  caused  by  other  ripa- 
rian proprietors,  and  by  causes  other  than 
that  alleged  in  the  amended  petition  here- 
in." And  also  denied  the  plea  in  bar.  On 
the  trial  of  the  issues,  which  took  place  at 
the  January  term,  1000,  the  jury  found  for 
the  plaintiff,  and,  with  a  general  verdict  as- 
sessing his  damages  at  $400,  returned  a  spe- 
cial finding,  in  response  to  an  interrogatory 
submitted  by  the  court,  that  the  damages 
to  the  "home"  farm  was  $350,  and  to  the 
farm  that  was  rented,  $50.  A  motion  filed 
by  the  defendant  for  a  new  trial  was  over- 
ruled, and  judgment  entered  on  the  verdict. 
A  bill  of  exceptions^ was  duly  allowed  and 
filed,  which  purports  to  contain  the  evi- 
dence, charge  of  the  court,  and  instructions 
requested  by  the  defendant  which  the  court 
refused  to  give.  Error  was  prosecuted  to 
the  circuit  court,  where  the  judgment  was 
affirmed,  and  thereupon  the  case  w^as 
brought  to  this  court.  Such  statement  of 
facts  as  is  necessary  to  an  understanding 
of  the  questions  upon  which  the  case  is  re- 
ported, will  bo  found  in  the  opinion. 

Mr.  William  MeE.  Weldon,  for  plain- 
tiff in  error: 

The  city  of  Mansfield,  being  a  municipal 
corporation  through  which  flows  the  Rocky 
Fork  of  the  Mohican,  has  the  right  to  the 
reasonable  use  of  said  creek,  which,  under 
the  circumstances  of  modern  civilization,  is 
to  empty  its  sewer  into  the  creek  by  moans 
of  tlip  alleged  "system  of  sewers  and  under- 
ground pipes  for  sewage  and  drainage  of 
said  city.'' 

28  Am.  &  Eng.  Enc.  Law,  pp.  971,  072; 
Oould,  Waters,  n  214,  216-218:  Mcrrificld 
V.  Worcester,  110  Mass.  210,  14  Am.  Rep. 
502:./aro65  v.  Allard,  42  Vt.  303,  1  Am. 
Rep.  331;  Ferguson  v.  Firmenich  Mfg.  Co. 
77  Towa,  57fi.  42  X.  VV.  448;  Bainard  v. 
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Newton,  154  Ma«s.  265,  27  W.  E.  995;  An 
gell,  Water  Courses,  U  90-93;  2  Dill.  Mun. 
Corp.  4th  ed,  §§  1038-1052;  Parker  &  W. 
Public  Health  &  Safety,  §§  38,  208,  200; 
Jones,  Neg.  Mun.  Corp.  H  27,  p.  38. 

The  city  in  constructing  said  system  of 
sewers  with  an  outlet  into  the  creek  is  pur- 
suing its  statutory  rights. 

Ohio  Rev.  Stat.  1092.  subd.  21;  Rev. 
Stat.  2232,  2306,  2370;  ^Dill.  Mun.  Corp. 
H  087;  Shearm.  &  Redf.  Neg.  U  121;  BeUin- 
gcr  V.  New  York  G.  R.  Co.  23  N.  Y.  42;  Hei- 
fcrt  V.  Brooklyn,  101  N.  Y.  136,  54  Am. 
Rep.  604,  4  N.  E.  321;  Merri field  v.  Wor- 
cester, 110  Mass.  216,  14  Am.  Rdp.  592; 
Valparaiso  v.  Uagen,  153  Ind.  337,  48  L.  R. 
A.  707,  54  N.  E.  1062;  Cooper  v.  Hull,  5 
Ohio,  321. 

Only  the  actual  injury  sustained  during 
the  continuance  of  the  nuisance  complained 
of  can  be  the  subject  of  recompense. 

Where  one  does  a  lawful  act,  no  action 
lies  against  him,  unless  such  act  causes 
substantial  injury. 

Sutherland,  Damages,  p.  2272,  H  1037. 

Where  different  parties  pollute  a  stream 
by  the  discharge  of  sewage  therein,  each 
from  his  own  premises,  and  each  acting 
separately  and  independently  of  the  others, 
one  of  the  number  is  not  liable  for  all  the 
injury  suffered  by  another  because  of  the 
nuisance  thus  created;  each  is  liable  only 
to  the  extent  of  the  wrong  committed  by 
him. 

Chipman  v.  Palmer,  J7  N.  Y.  51,  33  Am. 
Rep.  560. 

Mpssrs.  DovglaM  A  Mengert,  for  de- 
fendant in  error: 

The  municipal  corporation  which  empties 
its  sewers,  skilfully  constructed,  into  a  run- 
ning stream  which  is  the  natural  outlet,  is 
liable  to  lower  riparian  proprietors  if  it 
pollutes  the  water. 

Mansfield  v.  Hunt.  10  Ohio  C.  C.  488; 
Chapman  v.  Rochester,  110  N.  Y.  273,  1  L. 
R.  A.  206,  18  N.  E.  88;  Cleveland  v.  Beau- 
hiovt.  4  Ohio  Dec.  Reprint,  444;  28  Am.  & 
Eng.  Enc.  Law,  p.  974;  Wood,  Nuisances, 
§§  677,  678,  679;  Gould,  Waters,  S§  545, 
546;  Robinson  v.  Orecnville,  42  Ohio  St. 
(525,  51  Am.  Rep.  857:  Rhodes  v.  Cleveland, 
10  Ohio,  160,  36  Am.  Dec.  82;  McCombs  v. 
Akron,  15  Ohio,  475;  Dayton  v.  Pease,  4 
Ohio  St.  04:  Youngstoicn  v.  Moore,  30  Ohio 
St.  133;  Cohen  v.  Cleveland,  43  Ohio  St. 
101,  1  N.  E.  580:  Dill.  Mun.  Corp.  §§  1042, 
1047:  Jacksonville  v.  Lambert,  62  111.  519; 
New  York  C.  d  H.  R.  R.  Co.  v.  Rochester, 
127  N.  Y.  501,  28  N.  E.  416;  Ashley  v.  Port 
Hvron,  35  Mich.  206,  24  Am.  Rep.  552;  Koh3 
v.  Minneapolis,  22  Minn.  159;  Ex  parte 
Martin,  13  Ark.  198,  58  Am.  Dec,  321; 
\oo7ian  V.  Albany,  79  N.  Y.  470,  35  Am.  Rep, 
540:  Pettigrew  v.  Evansville,  25  Wis.  223, 
3  Am,  Rep.  50;  Inman  v.  Tripp,  11  R.  I. 
r)20.  23  Am.  Rep.  520;  West  Oranqc  Ttrp. 
v.  Field,  37  N.  J.  Eq.  600,  45  Am.  RVp.  070; 
fJolswan  V.  Boiling  tipring  Bleaching  Co.  14 
N.  J.  Eq.  335:  Upjohn  v.  Richland  firp.  Bd. 
of  Health,  46  Mich.  542,  9  N.  W.  845. 

The  measure  of  damages  as  to  the  land 
itself  is  the  depreciation  of  its  rental  value. 
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Mansfwld  v.  Uxint,  19  Ohio  C.  C.  488; 
Baltimore  d  ().  R.  Co.  v.  Lersch,  68  Ohio 
St.  639,51  N.  E.  543;  Emery  v.  Lowell,  109 
Mass.  197;  Shively  v.  Cedar  Rapids,  /.  F. 
d  N,  W.  R.  Co,  74  Iowa,  100,  37  N.  W.  133, 
7  Am.  St.  Rep.  471;  Sutherland,  Damages, 
2d  cd.  §  1074 ;  Loughran  v.  Dea  Moines,  72 
Iowa,  382,  34  N.  VV.  172;  Francis  v.  Schocll- 
kopfy  53  N.  Y.  152;  Chicago  v.  Huencrbein, 
85  111.  594,  28  Am.  Rep.  026. 

When  it  comes  to  the  inconvenience,  an- 
noyance, and  discomfort  a  man  and  his 
family  siifTer  on  account  of  such  a  nuisance 
to  his  homestead,  then  the  rule  should  be 
enlarged;  not  only  should  he  be  paid  for 
the  actual  rental  depreciation  of  his  land, 
but,  added  thereto,  should  be  all,  as  nearly 
as  can  be  ascertained,  measured  in  money, 
to  which  he  is  entitled  on  account  of  such 
annoyance. 

Wood,  Nuisances,  §  853. 

Where  persons  or  corporations,  either  in- 
dependently or  jointly,  create  a  nuisance, 
either  or  all  may  be  sued.  It  is  one  cause 
of  action. 

Boyd  V.  Watt,  27  Ohio  St.  259;  Sihila  v. 
Bahvey,  34  Ohio  St.  409;  Wood,  Nuisances, 
§  689;  Givens  v.  Studdiford,  4  Mo.  App. 
498. 

Williama,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  sued  for  alleged  violations, 
by  the  defendant,  of  his  rights  as  a  riparian 
proprietor.  He  is  owner  of  two  valuable 
farms,  by  or  through  which  runs  a  small 
natural  water  course,  known  as  the  "Rocky 
Fork  of  the  Mohican  river."  Both  of  the 
farms  are  naturally  adapted  to,  and  have 
been  used  for,  agricultural  and  crazing 
purposes.  Each  farm  is  improved,  and 
each  has  on  it  a  dwelling  house,  barn,  and 
other  suitable  buildings.  One  of  them, 
known  in  the  case  as  the  "home"  farm,  is 
occupied  by  the  plaintiff  as  his  family  resi- 
dence, and  had  been  for  many  years  before 
the  alleged  encroachments  on  his  rights  by 
the  defendant.  The  other  he  rents  to  ten- 
ants, who  occupy  and  cultivate  it.  The  wa- 
ters of  this  natural  stream  were  accustomed 
to  flow  by  and  through  these  farms,  supply- 
ing them  and  their  occupants  with  pure 
and  wholesome  water  in  sufHcient  quanti- 
ties for  all  domestic,  agricultural,  and  other 
suitable  purposes  for  which  pure  and 
wholesome  water  is  generally  used  and 
nce<led  upon  a  farm,  until  they  were  pol- 
luted and  corrupted  by  the  alleged  acts  of 
the  defendant.  The  wrong  complained  of 
is,  that  the  defendant,  a  city  of  something 
over  18,000  inhabitants,  and  situated  on  or 
near  the  water  course  above  the  plaintiff's 
farms,  by  a  system  of  sewerage  emptyin^^ 
into  the  *stream,  caused  to  be  collected  and 
discharge  J  into  the  stream  the  sewage  of 
the  city,  or  a  large  part  of  it,  which  was 
carried*  down  the  stream  to  the  plaintiff's 
farms,  where  it  accumulated  and  remained 
in  large  quantities.  As  a  result  of  this  al- 
leged wrong  of  the  defendant,  the  water 
■was  polluted,  and  rendered  unfit  for  donries- 
tic  and  other  ordinary  uses;  and,  in  time 
hS  L.  R.  A. 


of  freshets,  the  filth  was  washed  out  by  the 
force  of  the  stream  and  deposited  on  the 
plaintiff's  lands,  destroying  the  grass  and 
herbage,  and  causing  offensive  and  unwhole- 
some smells,  which  materially  interfered 
with  the  comfortable  and  proper  enjoyment 
of  the  premises  by  the  plaintiff  and  his  fam- 
ily. Tne  suit  was  defended  chiefly  on  the 
ground  that  the  stream  was  corrupted,  in 
part,  at  least,  by  other  independent  sources, 
over  which  the  defendant  had  no  control; 
though  the  contention  apparently  most  re- 
lied on  in  argument  here  is  that  the  city 
cannot  be  held  liable  for  the  acts  complained 
of,  in  any  event.  In  the  court's  instruc- 
tions to  the  jury  the  defendant's  liability 
was  conflned  to  such  substantial  injury  as 
the  plaintiff  actually  sustained  in  conse- 
quence of  the  alleged  misconduct  of  the  de- 
fendant, and  his  measure  of  recovery,  if  the 
issues  were  found  in  his  favor,  was  limited 
to  such  an  amount  as  would  reasonably  com- 
pensate him  for  the  material  interference 
with  the  comfortable  enjoyment  of  his  home 
farm,  the  proper  and  necessary  use  of  the 
water  to  which  he  had  hitherto  been  accus- 
tomed, including  any  additional  expense 
rendered  necessary  in  watering  his  stock, 
and  the  loss  of  his  grass  and  herbage.  His 
damages  to  the  rented  farm,  the  jury  were 
instructed,  could  not  exceed  the  actual  loss 
resulting  from  a  diminution  in  the  rents. 
The  charge  given  covered,  substantially,  all 
of  the  instructions  requested  by  the  defend- 
ant, except,  probably,  the  second  one,  which 
reads  as  follows:  "The  right  of  plaintiff 
to  have  the  water  descend  on  him  in  its 
pristine  clearness  must  yield  to  the  demands 
of  a  denser  population  and  the  march  of 
civilization." 

So  that  it  must  be  accepted  as  established 
by  the  verdict  and  judgments  below  that 
tile  injury  of  which  the  plaintiff  complains 
was  caused  by  the  defendant,  as  claimed, 
and  that,  in  conseouence  thereof,  he  sus- 
tained substantial  damage  of  that  special 
nature  and  degree  which  would  enable  him 
to  maintain  action  therefor  if  inflicted  by 
an  individual  or  private  corporation.  And 
he  is  not  without  like  remedy  against  the 
defendant,  unless,  as  claimed  by  its  counsel, 
it  has  a  paramount  right,  either  by  legisla- 
tive grant,  or  from  necessity  for  the  preser- 
vation of  the  public  health,  safety,  and  wel- 
fare, to  subject  the  water  course  to  the  uses 
it  has  made  of  it,  without  accountability 
for  the  destruction  or  material  impairment 
of  the  property  rights  of  lower  ripaiian 
owners.  The  statutory  authority  for  this 
immunity,  it  is  contended  by  counsel,  is 
found  in  §8  2232  and  2370,  of  the  Revi-^ed 
Statutes.  The  former  section  provides  that 
a  city  may  enter  upon  and  hold  real  estate 
without  its  corporate  limits,  among  otlier 
enumerated  purposes,  "for  sewers,  drains, 
and  ditches,  and  for  this  purpose  the  corpo- 
ration shall  have  power  to  appropriate,  en- 
ter upon,  and  take  private  propeity,  lyin^ 
outside  the  corporation  limits."  The  lattei 
section  authorizes  municipal  corporation- 
to  adopt  a  system  of  sewerage,  "the  main  or 
principal   sewers   having  their   outlet  in   a 
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river  or  other  proper  place."  The  lawful 
exercine  of  the  power  conferred'  on  munici- 
pal corporations  to  enter  upon  and  take  pri- 
vate property  for  nny  of  the  purposes  enu- 
merated by  the  former  section  requires  a  le- 
pal  nppropiintion,  as  that  section  indicates, 
invoIvin<)[  the  assessment  of  compensation  for 
the  property  when  taken  without  the  own- 
er's consent.  The  stream  in  question  in 
this  case  is  not  a  river,  a  term  that  may  im- 
port a  stream  of  sufficient  volume  and  flow 
to  carry  ofT  sewage  emptied  into  it,  and  thus 
prescrv-e  the  purity  of  its  water;  nor,  as 
will  be  hereafter  noticed,  can  that  be  a  suit- 
able place  for  the  deposit  of  sewage,  within 
the  contemplation  of  the  law,  where  that 
will  result  in  the  creation  of  a  public  or 
private    nuisance.     But    the    right     of    the 

{)Iaintiir  to  redress  for  the  injury  done  him 
ies  back  of  any  mere  authorization  by  the 
statute  of  the  defendant's  acts  which  in- 
flicted the  injury,  and  rests  upon  the  con- 
stitutional guaranty  which  secures  the  in- 
violability of  private  property,  and  the 
ri^ht  of  the  owner  to  compensation  when 
taken  for  any  public  use.  Indeed,  it  appears 
to  be  a  settled  principle  of  universal  law, 
independent  of  constitutional  provision,  that 
the  right  to  compensation  for  private  prop- 
erty when  taken*  for  a  public  use  is  an  in- 
separable incident  of  the  ownership  of  prop- 
erty. It  is  declared  in  Pumpelly  v.  Qreen 
Bay  d  M.  Canal  Co,  13  Wall.  106,  20  L.  ed. 
6i>7,  that,  *'by  the  general  law  of  European 
nations  and  the  common  law  of  England 
it  was  a  qualification  of  the  right  of  emi- 
nent domain  that  compensation  should  be 
made  for  private  property  taken  or  sacri- 
ficed -  for  public  use.  And  the  constitu- 
tional provisions  of  the  United  States,  and 
of  the  several  states,  which  declare  that  pri- 
vate property  shall  not  be  taken  for  public 
use  without  just  compensation,  were  in- 
tended to  establish  this  principle  beyond 
legislative  control."  And  it  was  there  held 
that  "it  is  not  necessary  that  property 
should  be  absolutely  taken,  in  the  narrow- 
est sense  of  that  word,  to  bring  the  case 
vithin  the  protection  of  this  constitutional 
provision.  There  may  be  such  serious  in- 
terruption to  the  common  and  necessary  use 
of  property  as  will  be  equivalent  to  a  tak- 
ing, within  the  meaning  of  the  Constitution. 
The  backing  of  water  so  as  to  overflow  Vaq 
lands  of  an  individual,  or  any  other  super- 
ind.jced  addition  of  water,  earth,  sand,  or 
other  material  or  artificial  structure  placed 
on  land,  if  done  under  statutes  authorizing 
it  for  the  public  benefit,  is  such  a  taking  as 
by  the  constitutional  provision  demands 
compensation."  In  that  case,  a  statute  of 
Wisconsin  authorized  the  construction  of  a 
dam  across  Fox  river,  in  order  to  improve 
its  navigation.  The  dam,  which  was  con- 
structed in  accordance  with  the  provisions 
of  the  statutcj  caused  the  water  to  overflow 
the  plaintifl''s  lands,  on  account  of  which 
he  sulfered  substantial  injury,  for  which  he 
brought  suit.  It  was  claimed  by  the  de- 
fendant that  the  damages  sustained  by  the 
plaintiff  were  "such  as  the  state  had  a  right 
to  infl'.ct  in  improving  the  navigation  of 
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Fox  river,  without  making  any  compensa- 
tion for  them."  Mr.  Justice  Miller,  in  re- 
solving this  contention  against  the  defend- 
ant, said :  ''The  argument  of  the  defendant 
is  that  there  is  no  taking  of  the  land  within 
the  meaning  of  the  constitutional  provision, 
and  that  the  damage  is  a  consequential  re- 
sult of  such  use  of  a  naWgable  stream  as 
the  government  had  a  ri^ht  to  for  the  im- 
provement of  its  navigation.  It  would  be 
a  vei'y  curious  and  unsatisfactory  result  if, 
in  construing  a  provision  of  constitutional 
law  always  understood  to  have  been  adopted 
for  protection  and  security  to  the  rights  of 
the  individual  as  against  the  government, 
and  which  has  received  the  commendation 
of  jurists,  statesmen,  and  commentators,  as 
placing  the  just  principles  of  the  common 
law  on  that  subject  beyond  the  power  of 
ordinary  legislation  to  change  or  control 
them,  it  shall  be  held  that  if  the  govern- 
ment refrains  from  the  absolute  conversion 
of  real  property  to  the  uses  of  the  public  it 
can  destroy  its  value  entirely,  can  inflict  ir- 
reparable and  permanent  injury  to  any  ex- 
tent, can,  in  effect,  subject  it  to  total  de- 
struction without  making  any  compensa- 
tion, because,  in  the  narrowest  sense  of  that 
word,  it  is  not  taken  for  the  public  use. 
Such  a  construction  would  pervert  the  con- 
stitutional provision  into  a  restriction  upon 
the  rights  of  the  citizen,  as  those  rights 
stood  at  the  common  law,  instead  of  the 
government,  and  make  it  an  authority  for 
invasion  of  private  right  under  the  pretext 
of  the  public  good,  which  had  no  warrant  in 
the  laws  or  practices  of  our  ancestors." 
And  the  learned  justice,  referring  to  the 
case  of  Oardner  v.  Netcburghy  2  Johns.  Ch. 
162,  7  Am.  Dec.  626,  observed  that  "in  the 
case  of  Oardner  v.  Netcburgh,  Chancellor 
Kent  granted  an  injunction  to  prevent  the 
trustees  of  Newburgh  from  diverting  the 
water  of  a  certain  stream  flowing  over 
plaintiflt's  land  from  its  usual  course,  be- 
cause the  act  of  the  legislature  which  au- 
thorized it  had  made  no  provision  for  com- 
pensating the  plaintiff  for  the  injury  thus 
done  to  his  land.  And  he  did  this  though 
there  was  no  provision  in  the  Constitution 
lif  New  York  such  as  we  have  mentioned, 
and  though  he  recognized  that  the  water 
was  taken  for  a  public  use.  After  citing 
several  continental  jurists  on  this  right  of 
eminent  domain,  he  says  that  while  they 
admit  that  private  property  may  be  taken 
for  public  uses  when  public  necessity  or 
utility  requires,  they  all  lay  it  down  as  a 
clear  principle  of  natural  equity  that  the 
individual  whose  property  is  thus  sacrificed 
must  be  indemnified.  And  he  adds  that  the 
principles  and  practice  of  the  English  gov- 
ernment are  equally  explicit  on  this  point. 
It  will  be  seen  in  this  case  that  it  was  the 
diversion  of  the  water  from  the  plaintiff's 
land  which  was  considered  as  taking  pri- 
vate property  for  public  use,  but  which,  un- 
der the  argument  of  the  defendant's  coun- 
sel, would,  like  overflowing  the  land,  be 
callcil  only  a  consequential  injury."  And 
Mr.  Justice  Miller  concludes  that,  "if  these 
be    correct    statements    of    the    limitations 
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upon  the  exercise  of  the  right  of  eminent 
domain,  as  the  doctrine  was  understood  be- 
fore it  had  the  benefit  of  constitutional  sanc- 
tion, by  the  construction  now  sought  to  be 
placed  upon  the  Constitution,  it  would  be- 
come an  instrument  of  oppression  ratlier 
than  protection  to  individual  rights.  But 
there  are  numerous  authorities  to  sustain 
the  doctrine  that  a  serious  interruption  to 
the  common  and  necessary  use  of  property 
may  be,  in  the  language  of  Mr.  Angel  1  in 
his  work  on  Water  Courses,  equivalent  to 
the  taking  of  it,  and  that  under-the  consti- 
tutional prsvisions  it  is  not  necessary  that 
the  land  should  be  absolutely  taken." 

Authors  who  have  fully  investigated  the 
subject  are  quite  agreed  in  their  conclu- 
sions that  riparian  rights  are  property 
rights,  and  therefore  property,  in  the  legal 
signification  of  the  term,  and  within  the 
meaning  of  the  Constitution.  In  1  Lewi^, 
Em.  Dom.  §  60,  that  author  says  that,  "all 
the  authorities  agree"  that  small  streams 
incapable  of  navigation  "are  wholly  private 
property,  and  that  the  title  of  the  riparian 
owner  extends  to  the  middle  of  the  stream." 
And  in  §  61  it  is  said  that  "it  may  be  laid 
down  as  a  well-settled  principle  that  every 
proprietor  over  or  past  whose  land  a  stream 
of  water  flows  has  a  right  that  it  shall  con- 
tinue to  flow  to  and  from  his  premises  in 
the  quantity,  quality,  and  manner  in  which 
it  is  accustomed  to  flow  by  nature,  subject 
to  the  right  of  the  upper  proprietors  to 
make  a  reasonable  use  of  the  stream  as  it 
flows  past  their  land.  This  right  is  a  part 
of  his  properly  in  the  land,  and  in  many 
cases  constitutes  its  roost  valuable  clement. 
It  necessarily  follows,  therefore,  tliat  any 
violation  of  this  right  in  the  exercise  of 
the  power  of  eminent  domain  is  a  taking 
of  private  property  for  which  compensation 
must  be  made."  In  §  62,  the  rule  is  stated 
as  follows:  "Where  the  waters  of  a  stream, 
or  any  part  thereof,  are  taken  or  diverted 
to  supply  a  city  or  village  with  water,  or 
for  the  use  of  a  canal  or  railroad  company, 
or  to  improve  a  highway  by  land,  or  to 
make  a  new  channel,  either  for  the  improve- 
ment of  navigation,  or  for  the  protection  of 
a  public  road,  or  for  any  other  public  u««e, 
compensation  must  be  made  to  tne  inferior 
proprietors  on  the  banks  of  the  stream  wlio 
are  injured  thereby.  The  only  dissenting 
caf^e  which  has  come  to  our  notice  is  that 
of  Homochitto  River  Comra,  v.  Withers,  20 
Miss.  21,  64  Am.  Dec.  126,  in  which  the  su- 
preme court  of  Mississippi  held  that  it  was 
not  a  taking  to  divert  a  stream  of  water 
from  the  plaintiff's  property  into  a  new 
channel  for  the  purpose  of  improving  navi- 
gation. This  decision  is  so  palpably  wrong 
that  we  do  not  think  it  requires  discussion." 
"According  to  principles  heretofore  laid 
down,"  says  the  same  author,  in  §  84,  "it 
follows  that  an  injury  to  riparian  rights  for 
public  use  is  a  taking  for  which  compensa- 
tion must  be  made.  *These  riparian  rights 
founded  on  the  common  law  are  property, 
and  are  valuable,  and,  while  they  must  be 
enjoyed  in  due  subjection  to  the  rights  of 
the  public,  they  cannot  be  abridged  or  ca- 
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priciously  destroyed  or  impaired.  They  are 
rights  of  which,  when  once  vested,  the 
owner  can  only  be  deprived  in  accordance 
with  the  law  of  the  land,  and,  if  necessary 
that  they  be  taken  for  public  use,  upon  due 
compensation.' "  In  Mills,  Em.  Dom.,  where 
the  same  doctrine  is  maintained,  it  is  said, 
§  70,  that  "riparian  rights  are  property. 
Of  this  property  the  owner  cannot  be  de- 
prived without  just  compensation,  nor  can 
the  state  itself  exercise  such  a  power  of 
deprivation,  or  confer  it  upon  some  subordi- 
nate municipality,  without  making  compen- 
sation for  the  property  taken."  And  in  § 
182  of  the  same  work  it  is  laid  down  as  set- 
tled law  that  "the  legislative  authority  to 
do  an  act  resulting  in  damages  to  the  prop- 
erty of  an  individual  cannot  be  sustained, 
without  the  payment  of  damages,  on  the 
simple  claim  that  the  legislature  cannot  au- 
thorize that  which  is  improper.  It  is  be- 
yond the  power  of  the  legislature  to  author- 
ize the  infliction  of  an  injuiy  without  com- 
pensation. Charters  should  not  be  con- 
strued as  evincing  any  legislative  intention 
to  authorize  an  injui-y,  or  to  shield  the  cor- 
poration from  a  common-law  action,  in  case 
compensation  is  not  provided.  The  fact  that 
compensation  is  not  provided  should  not 
lead  the  court  to  suppose  that  all  injuries 
not  provided  for  were  declared  by  the  legis- 
lature to  be  consequential,  and  therefore 
not  subject  to  compensation."  In  Gould, 
Waters,  §  204,  after  declaring  the  right  of 
riparian  proprietors  to  have  the  stream 
"How  as  it  is  wont  by  nature,  without  mate- 
rial diminution  or  alteration,"  it  is  main- 
tained that  "they  may  insist  that  their 
right  to  thus  use  the  water  shall  be  regard- 
ed and  protected  as  property.  The  right  to 
the  use  of  the  water  in  its  natural  flow  is 
not  a  mere  easement  or  appurtenance,  but 
is  inseparably  annexed  to  the  soil  itself.  It 
does  not  depend  upon  user  or  presumed 
grant  from  long  acquiescence  on  the  part 
of  other  riparian  proprietors  above  and  be- 
low, but  exists  jure  natures  as  parcel  of  the 
land."  Wood,  Nuisances,  §  332,  speaking 
of  the  liroperty  rights  of  riparian  owners, 
says  they  are  rights  "in  the  owner  of  the 
soil  which  cannot  be  violated  with  impu- 
nity; rights  which  are  distinct  from  those 
enjoyed  by  the  public  generally,  and  which 
exist,  not  because  of  any  special  property 
in  the  water,  but  because  of  the  ownership 
of  the  land  over  and  through  which  it  flows, 
and  the  rights  that  are  necessarily  created 
thereby."  These  property  rights,  it  is  said 
in  the  next  section,  "may  be  the  subject  of 
sale  or  lease  like  the  land  itself."  And  in 
§  427,  speaking  more  directly  to  the  ques- 
tion involved  in  this  case,  the  author  says: 
"The  pollution  of  water  by  artificial  drain- 
age which  causes  sewage  to  flow  into  a 
stream,  spring,  or  well,  whether  done  by  a 
municipal  corporation  or  an  individual,  con- 
stitutes a  nuisance  which  entitles  the  owner 
to  damages  therefor,  the  rule  being  that  a 
municipal  corporation  has  no  more  right  to 
injure  the  waters  of  a  stream  or  the  prem- 
ises of  an  individual  than  a  natural  per- 
son."   This  subject  is  discussed  in  Angell. 
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Water  Courses,  where  the  doctrine  an- 
nounced in  the  quotations  alread}'  made 
from  other  standard  authors  is  fully  up- 
held. In  §§  457,  458,  that  author  says: 
"Among  the  variety  of  legal  titles  which,  in 
this  country,  have  often  been  involved  in 
controversies  respecting  the  rights  of  ripa- 
rian proprietors  on  inland  streams  and  riv- 
ers, is  the  important  one  entitled  'eminent 
domain,'  or  the  right  which  the  government 
retains  over  the  estates  of  individuals  to 
appropriate  them  to  public  use.  It  is  obvi- 
oits  that  the  government  of  no  state  can  ad- 
minister its  public  affairs  in  the  most  bene- 
ficial manner  to  the  community  at  large  if 
it  cannot,  on  particular  emergencies  and 
for  public  utility,  exercise  at  least  a  quali- 
fied power  of  disposing  of,  or  of  impairing 
in  value,  the  property  of  an  individual  citi- 
zen. To  this  power,  according  to  Vattel, 
'men  have  impliedly  yielded,  though  it  has 
not  been  expressly  reserved.'  But  it  is  a 
rule  founded  in  equity,  and  is  laid  down  by 
jurists  as  an  acknowledged  principle  of  uni- 
versal law,  that  a  provision  for  compensa- 
tion is  a  nccessarj'  attendant  on  the  due 
exercise  of  the  power  of  the  lawgiver  to  de- 
prive an  individual  of  his  property  without 
his  consent."  §  458:  "In  England,  not- 
withstanding the  transcendent  power  of  its 
Parliament,  the  law  on  this  subject  has  been 
administered  on  the  above  just  and  equitablo 
principles.  In  the  familiar  instance  of  an 
act  of  Parliament  for  promoting  some  spe- 
cific object  or  undertaking  of  a  public  na- 
ture, as  a  turnpike,  navigation,  canal,  or 
railway,  the  legislature  scruple  to  interfc^re 
with  private  property  and  compel  the  ownsr 
of  land  to  alienate  it,  without  providing  a 
reasonable  price  and  compensation  for  so 
doing.  Mf  a  new  road,'  says  Blackstone, 
*were  to  be  made  through  the  grounds  of  a 
private  person,  it  might  perhaps  be  exten- 
sively beneficial  to  the  puolic;  but  the  law 
pei-mits  no  man,  or  set  of  men,  to  do  this 
without  consent  of  the  owner  of  the  land. 
In  vain  may  it  be  urged  that  the  good  of 
the  individual  ought  to  yield  to  that  of  the 
community,  for  it  would  be  dangerous  to 
allow  any  private  man,  or  even  public  tri- 
bunal, to  be  the  judge  of  this  common  good, 
and  to  decide  whether  it  be  expedient  or  no. 
Besides,  the  public  good  is  in  nothing  more 
essentially  interested  than  in  the  protection 
of  every  individual's  private  rights,  as  mod- 
eled by  the  municipal  law.  In  this  and  in 
similar  cases  the  legislature  alone  oan,  and, 
indeed,  frequently  does,  interpose,  *»nd  com- 
pel the  individual  to  acquiesce,  "^ut  how 
does  it  interpose  and  compel?  J^-^t  by  abso- 
lutely stripping  the  subject  of  ms  property 
in  an  arbitrary  manner,  but  by  giving  him 
a  full  indemnification  and  equivalent  for  the 
injury  thereby  sustained.  The  public  is 
considered  as  an  individual,  treating  with 
an  individual  for  exchange.  All  that  the 
legislature  does  is  to  oblige  the  owner  to 
alienate  his  possessions  for  a  reasonab'e 
price,  and  even  this  is  an  extension  of 
power  which  the  legislature  indulges  with 
caution.'  " 

It  would  not  be  a  profitable  extension  of 
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\  this  opinion  to  quote  from  the  numerous 
I  cases  cited  in  the  text-books  already  exten- 
i  sivcly  quoted  to  sustain  the  text.  The  sub- 
I  stance  of  the  many  learned  opinions  of  able 
'  courts  is  given  in  the  quotations  already 
made.  We  will  add  to  them  only  a  brief 
extract  from  the  able  opinion  of  Ruger,  Ch. 
J.,  in  Seifert  v.  Brooklyn,  Wl  N.  Y.  136. 
143,  144.  54  Am.  Rep.  064,  4  N.  E.  321,  324: 
"It  is  a  principle  of  the  fundamental  law 
of  the  state,"  says  that  learned  judge,  "that 
the  property  of  individuals  cannot  be  taken 
for  public  iwe  except  upon  the  condition 
that  just  compensation  be  made  therefor, 
and  any  statute  conferring  power  upon  a 
municipal  body,  the  exercise  of  which  re- 
sults in  the  appropriation,  destruction,  or 
physical  injury  of  private  property  by  such 
body,  is  inoperative  and  ineffectual  to  pro- 
tect it  from  liability  for  the  resultant  dam- 
ages, unless  some  adequate  provision  is  con- 
tained in  the  statute  for  making  such  com- 
pensation. The  immunity  which  extends 
to  the  consequences,  following  the  exercise 
of  judicial  or  discretionary  power,  by  a 
municipal  body  or  other  functionary,  pre- 
supposes that  such  consequences  are  lawful 
in  their  character,  and  that  the  act  per- 
formed might  in  some  manner  be  lawfully 
authorized.  When  such  power  can  be  exer- 
cised so  as  not  to  create  a  nuisance,  and 
docs  not  require  the  appropriation  of  pri- 
vate property  to  effectuate  it,  the  power  to 
make  such  an  appropriation  or  create  such 
nuisance  will  not  be  inferred  from  the 
grant.  Where,  however,  the  acts  done  are 
of  such  a  nature  as  to  constitute  a  positive 
invasion  of  the  individual  rights  guaranteed 
by  the  Constitution,  legislative  sanction  is 
ineffectual  as  a  protection  to  the  persons  or 
corporation  performing  such  acts  from  re- 
sponsibility for  their  consequences.  Rod- 
cliff  V.  Brooklyn,  4  N.  Y.  1J)5,  53  Am.  Dec. 
357.  It  has  been  sometimes  suggested  that 
the  principle  illustrated  in  the  maxim, 
Hvlus  populi  est  auprema  lex,  may  be  ap- 
plied to  and  will  shield  the  perpetratoi-s 
from  liability  for  damages  arising  through 
the  exercise  of  such  power,  by  a  municipal 
corporation;  but  we  apprehend  tiiat  this 
maxim  cannot  be  thus  invoked.  Wilson  v. 
New  York,  1  Denio,  595,  43  Am.  Dec.  719. 
The  cases  where  such  a  doctrine  can  be 
properly  applied  must,  from  the  very  nature 
of  the  principle,  be  confined  to  circumstan- 
ces of  sudden  emergency,  threatening  disas- 
ter, public  calamity,  and  precluding  a  re- 
sort to  remedies  requiring  time  and  delib- 
eration. Wharton,  Legal  Maxims,  No.  89; 
AViP  VorA;  v.  Lord,  17  Wend.  285.  It  is  sug- 
gested in  the  latter  case  that  even  in  such 
an  event,  under  the  principles  of  the  Consti- 
tution, the  public  would  be  liable  for  the 
damages  inflicted.  However  this^  may  be, 
we  are  quite  clear  that  the  theory  that  a 
municipal  corporation  has  the  right,  in 
prosecuting  a  scheme  of  improvements,  to 
appropriate  without  compensation,  either 
designedly  or  inadvertently,  the  permanent 
or  oeeasional  occupation  of  a  citizen's  prop- 
eity,  even  though  for  the  public  benefit, 
cannot  be  supported  upon  the  principle  re- 
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ferred  to.  If  the  use  of  such  property  is 
required  for  public  purposes,  the  Constitu- 
tion points  out  the  way  in  which  it  may  be 
acquired,  when  there  is  no  such  imminence 
in  the  danger  apprehended  as  precludes  a 
resort  to  the  remedy  provided,  and  the  only 
mode  by  which  it  can  be  lawfully  taken  in 
such  cases  is  that  afforded  by  the  exercise 
of  the  right  of  eminent  domain." 

There  appears  to  be  no  diversity  of  opin- 
ion upon  the  proposition  that  riparian 
rights  are  property  that  may  be  the  subject 
of  bargain  and  sale,  either  with  or  separate 
from  the  land;  that  these  rights  constitute 
a  part  of  the  owner's  estate  in  the  land,  and 
materially  enter  into  the  actual  value;  and 
that  any  injurious  invasion  or  impairment 
of  those  rights  amounts  to  a  taking  of  the 
owner's  property.  It  follows  that  no  leg- 
islative sanction  can  justify  the  taking  of 
such  property,  either  directly  or  indirectly, 
thougn  it  be  'required  for  a  public  use,  with- 
out adequate  provision  for  a  just  indemnity 
to  the  owner.  To  entitle  the  owner  to  such 
indemnity,  it  is  not  necessary  that  his  en- 
tire interest  in  the  particular  property  be 
taken.  The  value  of  property  consists  in 
the  owner's  absolute  right  of  dominion,  use, 
and  disposition  for  every  lawful  purpose. 
This  necessarily  excludes  the  power  of  oth- 
ers from  exercising  any  dominion,  use,  or 
disposition  over  it.  Hence,  any  physical  in- 
terference by  another  with  the  owner's  u^e 
and  enjoyment  of  his  property  is  a  taking, 
to  that  extent.  To  deprive  him  of  any  val- 
uable use  of  his  land  is  to  deprive  him  of 
his  land,  pro  tanto.  So  that  the  principle 
of  the  Constitution  is  as  applicable  where 
the  owner  is  partially  deprived  of  the  uses 
of  his  land  as  where  he  is  wholly  deprived 
of  it.  Taking  a  part  is  as  much  forbidden 
by  the  Constitution  as  taking  the  whole. 
This  principle  has  been  maintained  by  tlie 
former  decisions  of  this  court.  In  Reeves 
V.  Wood  County  Treasurer,  8  Ohio  St.  333, 
340,  where  the  use  sought  was  for  drainage 
purposes,  this  court  said:  "The  land  oc- 
cupied by  the  ditch  and  its  banks  is  not,  it 
is  true,  wholly  appropriated.  The  owner 
may  still  use  the  ditch  itself  for  purposes 
of  irrigation,  for  watering  stock,  or  may, 
perhaps,  make  it  serve  the  purposes  of  a 
fence.  He  may  grow  timber  and  shrubbery 
on  its  banks.  But  his  dominion  over  it, 
his  powf»r  of  choice  as  to  the  uses  to  which 
he  will  devote  it,  are  materially  limited;  in 
short,  other  parties  acquire  a  permanent 
easement  in  it.  An  easement  is  property: 
and,  to  the  extent  of  such  easement,  it  is 
clear  to  us  that  private  property  is  taken, 
within  tiie  meaning  and  spirit  of  the  con- 
stitutional prohibition.  The  decisions  in 
other  states  on  questions  bearing  on  this 
point  ;8eem  not  to  have  been  uniform. 
Sedgw.  Stat.  &  Const.  Law,*  519  et  seq. 
But  the  doctrine  here  maintained  is  settled, 
in  Ohio,  by  repeated  adjudications,  and  on 
principles  "  which,  we  think,  cannot  be 
shaken.  Crairford  v.  Delaware,  7  Ohio  St. 
45?)."  And  see  Lake  Erie  d  W.  R.  Co,  v. 
Hancock  County  Comrs,  63  Ohio  St.  23,  57 
N.  E.  1009.  There  is  a  line  of  authorities 
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which  sustains  the  right  of  action  in  cases 
like  the  one  before  us,  and  places  it  upon 
the  ground  that  such  acts  as  those  com- 
plained of  here  constitute  a  nuisance,  which 
municipal  corporations  cannot,  any  more 
than  individuals,  be  allowed  to  create  or 
maintain.  To*  this  proposition.  Judge  Dil- 
lon, in  his  work  on  Municipal  Corpora- 
tions, §  1047,  adds  the  weight  of  his  great 
authority:  "It  is,  perhaps,  impossible  to 
reconcile  all  of  the  cases  on  this  subject, 
and  courts  of  the  highest  respectability 
have  held  that  if  the  sewer,  whatever  its 
plan,  is  so  constructed  by  the  municipal 
authorities  as  to  cause  a  positive  and  direct 
invasion  of  the  plaintiff's  private  property, 
as  by  collecting  and  throwing  upon  it,  to 
his  damage,  water  or  sewage  which  would 
not  otherwise  have  flowed  or  found  its  way 
there,  the  corporation  is  liable.  This  ex- 
ception to  the  general  doctrine,  when  prop- 
erly limited  and  applied,  seems  to  be 
founded  on  sound  principles,  and  will  have 
if  salutary  effect  m  inducing  care  on  the 
part  of  the  municipality  to  prevent  such 
injuries  to  private  property,  and  will  oper- 
ate justly  in  giving  redress  to  the  sufferer 
if  such  injuries  are  inflicted.  Accordingly, 
although  a  municipality  having  the  power 
to  construct  drains  and  sewers  may  law- 
fully cause  them  to  be  built  so  as  to  dis-' 
charge  their  refuse  matter  into  the  sea,  or 
natural  stream  of  water,  yet  this  right 
must  be  so  exercised  as  not  to  create  a  nui- 
sance, public  or  private.  If  a  public  nui- 
sance is  created,  the  public  has  a  remedy 
by  a  public  prosecution ;  and  any  individual 
who  suffers  6}>ecial  injury  therefrom  may 
recover  therefor  in  a  civil  action.  If, 
therefore,  deposits  from  sewers  constructed 
by  a  city  cause  a  peculiar  injury  to  the 
owner  of  a  wharf  or  dock,  by  preventing  or 
materially  interfering  with  the  approach 
of  vessels  and  the  accustomed  and  lawful 
use-  of  the  wharf  or  dock,  the  city  is  liable 
to  the  latter  in  damages."  In  Wood,  Nui- 
sances, §  427,  the  rule  is  stated  as  follows: 
"The  pollution  of  water  by  artificial  drain- 
age which  causes  sewage  to  flow  into  a 
stream,  spring,  or  well,  whether  done  by  a 
municipal  corporation  or  an  individual, 
constitutes  a  nuisance  which  entitles  the 
owner  to  damages  therefor,  the  rule  being 
that  a  municipal  corporation  has  no  more 
right  to  injure  the  waters  of  a  stream  or 
the  premises  of  an  individual  than  a  nat- 
ural person.  .  .  .  The  pollution  of 
water  by  discharging  waste  from  mills  •and 
manufactories,  or,  indeed,  in  any  way, 
.creates  an  actionable  nuisance,  and  the  leg- 
islature has  no  power  to  authorize  the  pol- 
lution of  the  water  of  a  stream  without 
compensation  to  the  owners  of  the  land 
through  which  such  stream  flows,  as  such 
use  is  a  taking  of  property,  within  the 
meaning  of  the  Constitution.  It  has  boon 
held  in  numerous  cases  that  a  municipal 
corporation  is  liable  for  the  wrongful  diver- 
sion of  surface  water  from  its  natural  chan- 
nel to  the  premises  of  another,  as  well  as 
for  discharging  its  drainage  or  sewage  upon 
private  property." 
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Other  commentators  of  acknowledged  au- 
thority maintain  the  same  rule.  A  few 
only,  of  the  many  reported  cases  which  sus- 
tain this  doctrine,  will  be  noticed.  The 
case  of  Chapman  v.  Rochester^  110  N.  Y. 
273,  1  L.  R.  A.  296,  18  N.  E.  88,  is  not  sub- 
stantially different  from  the  one  before  us. 
There  "plaintiff  owned  and  occupied  certain 
premises,  across  which  ran  a  stream  fed  by 
springs  of  pure  water.  He  collected  the 
water  of  said  stream  into  an  artificial  basin, 
and  used  it  for  domestic  purposes  and  the 
propagation  of  fish,  and  in  winter  procured 
from  it  a  supply  of  ice.  Defendant  there- 
after constructed  sewers,  through  which 
not  only  surface  water,  but  the  sewage  from 
houses  and  water  closets,  was  discharged 
into  said  stream  above  plaintiff's  land,  ren- 
dering its  water  unfit  for  use,  and  covering 
its  hanks  with  filthy  and  unwholesome  sedi- 
ment. Held,  that  these  acts  constituted  a 
nuisance,  to  restrain  which,  as  well  as  to  re- 
cover his  personal  damages,  plaintiff  could 
maintain  an  action."  Morgan  v.  Danbury, 
67  Conn.  484,  35  Atl.  499,  is  much  like  the 
preceding  case.  There  "the  plaintiff,  a 
riparian  and  mill  proprietor,  alleged  that 
the  defendant,  without  making  him  any 
compensation  or  attempting  to  acquire  any 
of  his  rights,  was  discharging  and  threat- 
ened to  continue  to  discharge  in  still  greater 
quantity,  waste  matter,  sewage,  and  other 
noxious,  corrupt,  and  impure  substances 
from  its  sewers  into  the  stream,  so  as  tu 
pollute  it  and  seriously  damage  his  land 
and  mill  privilege;  that  such  dischars^e 
poisoned  and  corrupted  the  air  of  the  neigh- 
borhood and  endangered  the  health  of  the 
plaintiff,  his  workmen,  and  others,  and  had 
already  partly  filled  his  dam  with  filth  and 
prevented  him  from  disposing  of  his  land 
for  building  purposes;  and  prayed  for  an 
injunction  against  the  continuance  of  the 
nuisance.,  and  to  restrain  the  pollution  of 
the  waters  of  the  stream.  The  trial  court 
found  these  allegations  to  be  true,  that  the 
plaintiff's  injuries  could  not  be  adequately 
compensated  in  damages,  and  that  the  acts 
complained  of  constituted  a  public  nui- 
sance, and  granted  an  injunction  restrain- 
ing the  defendant,  after  twenty  months 
from  the  date  of  the  decree,  from  discharg- 
ing any  sewage  into  the  stream  above  the 
plaintift's  premises,  and  from  polluting  the 
waters  by  any  such  discharge."  And  it  was 
there  held  "that  the  right  to  deposit  a 
thing  in  any  place  must  always  be  depen- 
dent, not  only  on  the  nature  of  the  thing 
deposited,  but  on  the  nature  of  the  place  in 
question  and  the  uses  to  which  that  has  al-. 
ready  been  put;  and  that  if  the  stream  was, 
from  whatever  cause,  in  such  a  condition 
that  the  defendant^  discharge  of  sewage 
there  worked  a  nuisance,  it  had  no  right  to 
use  the  stream  for  such  purpose."  And  see 
Scifert  v.  Brooklyn,  101  N.  Y.  136,  54  Am. 
Rep.  664,  4  N.  E.  321;  Jacksonville  v. 
Doan,  145  111.  2.3,  33  N.  E.  878;  Inman  v. 
THpp,  11  R.  I.  520,  23  Am.  Rep.  520;  Oood 
V.  Altoona,  102  Pa.  493,  29  Atl.  741;  Ouena 
v.  Lancaster,  182  Pa.  257,  37  Atl.  858; 
Mason  v.  Maitoon,  95  III.  App.  525.  The 
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right  of  the  plaintiff  to  the  relief  awarded 
him  by  the  judgments  of  the  lower  courts 
is  sustained  by  the  case  of  Rhodes  v.  Cleve- 
land, 10  Ohio,  160,  36  Am.  Dec.  82.  That 
suit  was  brought  against  the  city  to  recover 
damages  for  so  cutting  its  drains  as  to 
cause  the  water  to  overflow  and  wash  away 
the  plaintiff's  lands.  The  trial  court  charged 
the  jury  that  the  plaintiff  could  not  re- 
cover, "unless  he  showed  them  either  that 
the  city  acted  illegally,  or,  if  within  the 
scope  of  authority,  that  they  acted  mali- 
ciously." In  reversing  the  judgment  founded 
on  the  verdict  for  the  defendant,  this  court 
held  that  "corporations  are  liable,  like  in- 
dividuals, for  iniuries  done,  although  the 
act  was  not  beyond  their  lawful  powers." 
The  grounds  of  the  decision  are  stated  in 
the  opinion  by  Lane,  Ch.  J.,  as  follows: 
"That  the  rights  of  one  should  be  so  used 
as  not  to  impair  the  rights  of  another,  is 
a  principle  of  morals  which,  from  very  re- 
mote ages,  has  been  recognized  as  a  maxim 
of  law.  If  an  individual,  exercising  his 
lawful  powers,  commit  an  injuiy,  the  action 
on  the  ease  is  the  familiar  remedy ;  if  a  cor- 
poration, acting  within  the  scope  of  its  au- 
thority, should  work  wrong  to  another,  the 
same  principle  of  ethics  demands  of  them  to 
repair  it,  and  no  reason  occurs  to  the  court 
why  the  same  remedy  should  not  be  ap- 
plied to  compel  justice  from  them."  Tliat 
decision  is  founded  upon  the  broad  princi- 
ples of  common  justice  and  constitutional 
right.  It  is  applicable  to,  and  decisive  of, 
this  case.  No  argument  can  be  required  to 
prove  that,  if  the  plaintiff's  riparian  rights 
are  property  for  which,  when  injured  by  an 
individual,  the  latter  may  be  held  liable 
therefor  in  an  action,  they  are  none  the 
less  property  when  so  injured  or  taken  by 
the  public;  nor  that  those  acts  which,  when 
done  by  an  individual  constitute  a  depriva- 
tion of  the  owner  of  his  property,  are 
equally  so  when  done  for  the  benefit  of  an 
aggregation  of  individuals  that  go  to  make 
up  the  population  of  a  municipal  corpora- 
tion. Nor  can  it  add  anything  to  the  de- 
fendant's prerogatives,  nor  take  anything 
from  the  plaintiff's  rights,  to  call  the  injury 
he  has  suffered  consequential.  The  owner 
is  ne^'ertheless  deprived  of  substantial,  prop- 
erty interests,  and  no  name  by  which  the 
acts  that  produce  that  effect  may  be  called 
can  destroy  or  diminish  his  constitutional 
right  to  indemnity.  The  Question  whether 
the  injui-y  constitutes  a  taking  of  property 
depends  upon  its  effect  on  the  owner*8  pro- 
prietary rights,  and  not  upon  the  length  of 
time  necessary  to  produce  that  effect.  They 
may  be  as  effectually  taken  by  continuing 
act's  extending  over  a  considerable  period  of 
time  as  by  a  single  act.  The  case  of  Rhodes 
V.  Cleveland,  10  Ohio,  160,  36  Am.  Pec.  82, 
has  been  repeatedly  approved  and  followed, 
in  subsequent  decisions  of  this  court.  In 
MaComha  v.  Akron,  15  Ohio,  474,  479,  Read, 
J.,  after  stating  that  "the  sole  question  in 
this  case  is  whether  a  municipal  corporation 
can  be  made  liable  for  an  injury  resulting 
to  the  property  of  another,  by  an  act  of  such 
corporation,  strictly  within  the  scope  of  its 
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corporate  authority,  and  unattended  by  any 
circumstance  of  negligence  or  malice,"  with 
his  usual  clearness  and  force,  says:  "The 
case  of  Rhodes  v.  Cleveland,  10  Qhio,  150, 
36  Am.  Dec.  82,  with  admirable  good  sense 
and  strength  of  reason,  answers  this  ques- 
tion by  asserting  that  corporations  are  lia- 
ble, like  individuals,  for  injuries,  although 
the  act  Avas  not  beyond  their  lawful  powers. 
The  late  learned  Chief  Justice  Lane,  who 
pronounced  the  opinion  of  the  court  in  that 
instance,  accounts  for  the  elder  cases  upon 
the  ground  that  courts  were  hampered  by 
the  mystic  notion  attached  to  corporate 
seals,  by  which  corporations  withdrew  them- 
selves from  responsibility,  and  cast  it  upon 
their  agents.  A  sort  of  transcendentalism 
which  enveloped  both  the  courts  and  the 
profession  in  a  mist  growing  out  of  the  airy 
nothingness  of  the  subject-matter  enabled 
corporations,  like  the  pestilence  which 
walketh  unseen,  to  do  their  mischief  and  es- 
cape the  responsibility.  It  is  refreshing  to 
the  jurist,  and  important  to  the  rights  of 
individuals,  that  these  confused  notions  are 
yielding  to  a  clearer  light  and  more  solid 
reason.**  The  learned  judge  further  said: 
"We  recognize  the  doctrine  of  that  case,  as 
laid  down  by  this  court,  as  founded  in  the 
most  solid  reason,  right,  and  morals,  and  a 
majority  of  the  court  have  not  the  slightest 
disposition  to  impair  its  obligation,  but,  by 
the  light  of  such  example  and  assurance, 
hope  that  the  whole  subject-matter  of  cor- 
porations will,  in  the  end,  be  reduced  to  the 
control  of  incontestable  principle."  In 
Dai/ton  V.  Pease,  4  Ohio  St.  80,  04,  speak- 
ing of  both  of  the  above  cases,  Ranney,  J., 
said:  *'In  each  of  those  cases,  the  liability 
of  a  municipal  corporation,  acting  through 
suborainate  agents,  within  the  scope  of  its 
authority,  and  without  malice  or  negli- 
gence, was  enforced,  where  the  acts  of  such 
agents  resulted  in  injury  to  the  property  of 
private  individuals.  The  propriety  of  in- 
vesting such  corporations  with  a  power  to 
improve  tneir  streets,  resulting  often  in  in- 
direct injury  to  private  property,  is  con- 
ceded; but  the  cases  rest  upon  the  clear 
principle  of  right  and  justice,  wiiich  re- 
quires compensation  to  go  hand  in  hand 
with  public  benefit.  And  when  in  the  law- 
ful exercise  of  these  powers  private  property 
must  be  injured  for  the  common  benefit  of 
all,  all  should  be  held  liable  to  make  repa- 
ration; and,  in  the  view  of  the  judges  who 
concurred  in  these  decisions,  the  principle 
was  not  without  support  from  that  section 
of  the  Constitution  of  the  state  which  se- 
cures the  inviolability  of  private  property. 
The  court,  in  Cohen  v.  Cleveland,  43  Ohio 
St  100,  103,  1  N.  E.  580,  is  not  less  em- 
phatic in  its  approval  of  the  doctrine  of 
Rhodes  v.  Cleveland,  10  Ohio,  160,  30  Am. 
Dec.  82.  And  see  Youngstotcn  v.  Moore,  30 
Ohio  St.  133,  142,  143.  It  is  true  that  the 
decision  of  Rhodes  v.  Cleveland  is  not  put 
expressly  on  constitutional  ground,  thougli 
that  ground  is  advanced  in  subsequent  case^j 
approving  the  decision. 

We  are  satisfied,  after  the  most  careful 
consideration  we  have  been  able  to  give  this 
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case,  that  the  judgments  below  are  correct, 
and  they  are  affirmed, 

Miiishally  Ch.  J.,  and  Bnrket,  J.,  con- 
cur. 


City  of  CANTON,  Plff,  in  Err., 

V, 

John  SHOCK  et  al. 


(. 


.Ohio. 


.) 


*1.  An  incorporated  mnnieipality  ait- 
nated  on  a  natural  flovrins  stream  Is, 

In  Its  corporate  capacity,  a  riparian  propri- 
etor, having  the  rights  and  subject  to  the  lia- 
bilities of  such  proprietor. 

2.  Such  nunnictpallty,  no  situated,  has 
the  rlffht  to  use  out  of  such  stream  all 
the  water  it  needs  for  Its  own  proper  pur- 
poses, returning  to  the  stream  the  water  not 
consumed  in  such  use. 

3.  Such  municipality,  so  situated,  may 
supply  "vvater  to  its  inhabitants  for 
domestic^  use,  returning  to  the  stream  the 
water  not  consumed ;  and  a  lower  proprietor 
who  uses  the  water  of  the  same  stream  for 
power  has  no  legal  cause  for  complaint 
against  such  upper  proprietor  for  so  using 
the  water  of  the  stream. 

I.  Where  there  are  upper  and  loirer 
proprietors  upon  a  natural  running 
stream,  both  having  manufactories  pro- 
pelled by  the  water  of  the  stream,  and  the 
water  Is  insufficient  to  fully  supply  the 
needs  of  both,  each  one  has  a  right  to  the  rea- 
sonable use  of  the  water,  considering  all  the 
circumstances. 

5.  In  such  cases  the  irater  of  the 
stream  sh«»ald  be  so  divided  and  used 
that  each  proprietor  shall  bear  his  fair  pro- 
portion of  the  loss  caused  by  the  shortage  of 
water,  considering  all  the  circumstances  of 
the  case. 

6.  Such  municipality,  so  situated,  has 
no  riflrht  to  materially  diminish  the 
flow  of  ^vater  In  sucb  stream,  to  the  In- 
jury of  a  lower  proprietor,  by  supplying  wa- 
ter from  the  stream  to  persons  outside  of 
such  municipality,  or  to  be  transported  away 
from  such  city,  or  by  supplying  to  manufac- 
tories for  power  purposes  more  thnn  a  rea- 
sonable share  of  the  water,  considering  all 
the  circumstances. 

7.  In  case  of  dilTerence  bet^iveen  such 
proprietors  as  to  the  use  of  ^vater  for 
power  purposes,  the  question  should  be  left 
to  a  jury  to  say  whether,  under  all  the  cir- 
cumstances,   the    party    complained    against 

•Ileadnotes  by  Bubkbt,  J. 


NoTis. — As  to  right  of  city  or  water  company 
to  take  waters  of  ponds,  lakes,  or  streams  for 
water  supply,  see  also.  In  this  series.  Ilaupt's 
Appeal  (Pa.)  3  L.  R.  A.  536:  Barre  Water  Co. 
v.  Carnes  (Vt.)  21  L.  R.  A.  769;  Rigney  v.  Ta- 
coma  Light  &  Water  Co.  (Wash.)  20  L.  R.  A. 
425:  Tampa  Waterworks  Co.  v.  Cllne  (I*^la.) 
33  L.  R.  A.  370 ;  and  New  Whatcom  v.  Fair- 
haven  Land  Co.  (Wash.)  54  L.  R.  A.  100. 

As  to  liability  of  city  for  draining  under- 
ground sources  of  surface  stream  by  pumping 
water  from  wells  to  supply  city  reservoir,  see 
Smith  V.  Brooklyn  (N.  Y.)  45  L.  R.  A.  604; 
and  Forbell  v.  New  York  (N.  Y.)  61  L.  R.  A. 
695. 
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has  used  more  than  his  fair  proportion  of  the 
water  of  the  stream. 

(February  23,  1902.) 

ERROR  to  the  Circuit  Court  for  Stark 
County  to  review  a  judgment  affirming 
a  judgment  of  the  Court  of  Common  Plea^ 
in  favor  of  plaintiffs  in  an  action  brought 
to  recover  damages  for  diminution  of  plain- 
tiffs' water  supply.     Reversed. 

Statement  by  Bnrket,  J.: 

The  city  of  Canton  is  a  municipal  corpo- 
ration, and  is  situated  between  the  east  and 
west  forks  of  Nimishiller  creek;  the  forks 
meeting  at  or  near  the  south  line  of  the 
city,  and  thus  forming  that  creek.  The  en- 
tire natural  drainage  of  the  city  is  toward 
and  into  these  two  forks  of  the  creek,  which 
is  a  natural  water  course.  The  city  has  es- 
tablished its  system  of  waterworks  on  the 
west  branch  of  the  creek,  on  a  lot  of  land 
adjoining  said  branch;  and  it  takes  its  wa- 
ter supply  from  said  creek,  and  from  cer- 
tain wells  near  the  same,  and  from  Myers* 
lake,  near  by.  The  city  uses  so  much  of 
the  water  supply  thus  passing  through  its 
waterworks  as  it  needs  for  its  use  as  a  city, 
and  supplies  its  inhabitants  with  water  for 
domestic,  commercial,  and  manufacturing 
purposes,  at  a  price  fixed  by  the  city,  so  as 
to  produce  an  income  about  sufficient  to  pay 
the  expenses  of  said  waterworks.  The  de- 
fendants in  error  own  a  water-power  grist- 
mill^ located  on  the  creek,  a  short  distance 
downstream,  south  of  the  city,  and  have 
used  the  water  of  the  creek  for  many  years 
— over  fifty — ^as  power  to  run  their  mill, 
and  until  about  the  year  1887  there  was 
sufficient  water  to  supply  both  the  city  and 
the  mill;  but  as  the  city  grew,  and  extended 
its  waterworks,  it  used  larger  quantities  of 
water,  and  thereby  the  supply  to  the  mill 
became  reduced  to  such  an  extent  that  in 
dry  seasons  of  the  year  there  was  not  suffi- 
cient water  to  run  the  mill  all  the  time, 
and  it  became  necessary  to  shut  down 
nights.  Thereupon,  in  the  year  1898,  the 
defendants  in  error  (plaintiffs  below)  com- 
menced an  action  against  the  city  in  the 
court  of  common  pleas,  seeking  to  recover 
damages  from  the  city  for  thus  using  the 
water,  and  thereby  diminishing  the  supply 
to  the  mill.  The  city  claimed  to  be  a  ri- 
parian owner,  and  entitled  to  make  such 
use  of  the  water  of  the  stream  as  it  had 
made,  and  that  the  plaintiffs  below  had  no 
greater  right  to  the  use  of  the  water  to  run 
their  mill  than  the  city  and  its  inhabitant* 
had  to  use  the  waters  of  the  creek  above  the 
mill  for  domestic,  commercial,  and  manu- 
tac'tiiring  purposes. 

Upon  the  trial  of  the  case  these  questions 
were  put  in  issue  by  the  pleadings  and  evi- 
dence. Thereupon  the  court  charged  the 
jury  as  follows:  "On  the  question  of  the 
right  of  the  city  to  take  this  water  for  the 
purposes  named,  the  defendant  claims  that 
substantially  all  the  water  diverted  by  it 
from  the  creek  in  question,  and  which  was 
not  returned  to  said  creek,  was  used  for  the 
purpose  of  supplving  the  inhabitants  of  the 
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city,  and  a  small  portion  of  territory  ad- 
joining thereto,  with  water  for  domestic, 
sanitary,  agricultural,  and  manufacturing 
purposes;  that  said  stream  does  now  and 
for  many  years  has  passed  in  and  through 
the  corporate  limits  of  said  city;  that  it 
owns  the  premises  upon  which  its  pumping 
station  is  situated,  and  has  lines  of  pipe 
proceeding  from  said  creek  and  pumping 
station,  and  passing  through  the  city,  to 
supply  said  persons;  and  that  it  is,  in  a 
sense,  a  riparian  owner  located  on  said 
stream,  and  it  claims  that  the  inhabitants 
of  said  city  so  supplied  by  it  have  the 
rights  of  riparian  owners  in  said  stream, — 
that  is  to  say,  the  right  to  use  the  same  tor 
domestic,  agricultural,  sanitary,  and  manu- 
facturing purposes;  and  I  am  requested  by 
defendant's  counsel  to  say  to  you,  as  mat- 
ter of  law,  that  if  these  facts  are  true,  and 
if  the  water  so  drawn  from  said  stream, 
and  not  returned  to  it  so  as  to  be  effective 
for  plaintiffs'  water  power,  was  substan- 
tially all  consumed  by  the  citizens  of  *aid 
city,  and  territory  adjoining  thereto,  for 
the  purposes  and  uses  aforesaid,  and  if  their 
uses  were  reasonable  in  manner  and  extent, 
then  the  city  would  not  be  liable  to  the 
plaintiffs,  although  such  use  might  so  di- 
minish the  volume  of  said  stream  that  at 
certain  times  of  the  year  it  would  caus.>  a 
substantial  diminution  of  plaintiffs'  water 
power.  I  say  1  am  asked  by  defendant's 
counsel  to  so  instruct  you,  but  I  cannot  hO 
instruct  you,  as  matter  of  law.  On  the  con- 
trary, I  say  to  you,  as  a  matter  of  law,  that 
the  undiminished  flow  of  a  natural  privaU: 
stream,  such  as  the  one  in  question  is  eon- 
ceded  to  be,  is  the  ri^ht  of  every  ripaxian 
owner,  yet  this  right  is  limited  to  this  ex- 
tent,— that  each  riparian  owner  may,  with- 
out subjecting  himself  to  liability  to  an- 
other lower  riparian  owner,  use  of  the 
stream  whatever  is  needed  for  his  own  do- 
mestic purposes  and  the  watering  of  .stock. 
The  defendant,  the  city,  cannot  be  consid- 
ered a  riparian  owner,  within  the  scope  of 
this  exception."  The  city  saved  exceptionB 
tu  this  part  of  the  charge,  and  to  the  charge 
as  a  whole.  A  verdict  was  returned  in  fa- 
vor of  plaintiffs  below,  motion  for  new  trial 
overruled,  judgment  entered  on  the  verdict 
against  the  city,  and  a  bill  of  exceptions  al- 
lowed, signed,  and  made  part  of  the  record. 
The  circuit  court  affirmed  the  judgment, 
and  thereupon  the  city  filed  its  petition  in 
error  here,  seeking  to  reverse  the  judg- 
ments below. 

Messrs.  E.  I<.  Smith,  D.  C.  Hashes, 
and  Lynch,  Day,  Sc  Day  for  plaintiff  in 
error. 

Messrs.  'Webber  Sc  Turner  and  A.  A. 
Thayer,  for  defendants  in  error: 

A  municipal  corporation  through  which 
Hows  a  natural  private  stream  is  not  a  ri- 
parian owner  in  such  sense  that  it  may  di- 
vert all  the  waters  of  the  stream  for  the 
use  of  its  inhabitants  without  compensating 
lower  proprietors  who  have  been  injured 
thereby. 

Emporia  v.  Sadcn,  25  Kan.  588,  37  Am. 
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Rep.  265;  Garwood  v.  New  York  C.  d  H,  /2. 
/?.  Co.  83  N.  Y.  400,  3d  Am.  Rep.  452;  For- 
bcll  V.  New  York,  164  N.  Y.  622,  51  L.  R. 
A.  695,  68  N.  K.  644;  Plumleigh  v.  Daujson, 
6  111.  544,  41  Am.  Dec.  199;  Elliot  v.  Fitch- 
burg  It,  Co.  10  Cush.  191,  67  Am.  Dec.  85; 
Tiedeman,  Mun.  Corp.  §  354;  Dill.  Mun. 
Corp.  §§  597,  007;  Gould,  Waters,  §  245; 
Mills,  Em.  Dom.  §  79;  Lewis,  Km.  Dom.  § 
62;  Columbia  d  H.  Coal  d  I.  Co.  v.  Tucker, 
48  Ohio  St.  41,  12  L.  R.  A.  577,  20  N.  E. 
630. 

Burket,  J.,  delivered  the  opinion  of  the 
court : 

As  this  is  an  action  against  the  city  for 
damages,  no  question  as  to  eminent  domain, 
or  appropriation  of  private  property  for 
public  uses,  is  involved  in  the  issue;  tho 
controlling  issue  being  as  to  whether  the 
city,  as  a  municipal  corporation,  is  a  ripa- 
rian proprietor  having  the  right  to  use  the 
waters  of  the  creek  for  its  own  purposes, 
and  to  supply  them  to  its  inhabitants  for 
the  ordinary  purposes  of  life,  and  as  to 
whether  the  right  to  use  water  from  a 
stream  by  one  riparian  proprietor  for  man- 
ufacturing purposes,  such  as  running  a 
gri<itmill,  is  inferior  or  equal  to  the  right 
to  use  the  water  from  the  same  stream  by 
an  upper  proprietor  for  domestic  purposes. 

It  is  urged  by  counsel  for  defendants  in 
error  that  a  municipality  situated  on  a  nat- 
ural water  course  is  not,  in  its  corporate 
capiicity,  a  riparian  proprietor,  and  that 
only  those  inhabitants  whose  lots  or  lands 
border  on  the  stream  are  such  proprietors; 
and  some  cases  are  cited  which  seem  to  take 
that  view  of  the  law.  Other  cases  are  de- 
cided upon  the  theory  that  such  municipal- 
ity is  itself,  in  its  corporate  capacity,  a  ri- 
parian proprietor,  and  entitled,  as  such,  to 
riparian  rights  in  the  stream  upon  which 
it  is  situated.  Barre  Water  Co.  v.  Games, 
66  Vt.  626,  21  L.  R.  A.  769,  27  Atl.  609: 
Philadelphia  v.  Spring  Garden,  7  Pa.  348; 
Philadelphia  v.  Collins,  68  Pa.  106;  Jones, 
Easements,  §  747,  and  cases  cited  in  a  note 
to  the  section.  In  this  state  the  question 
remains  undecided  by  this  court,  and  there- 
fore is  an  open  one,  and  we  are  at  liberty  to 
follow  such  rule  of  decision  as  is  supported 
by  sound  reason  and  the  weight  of  authori- 
tv.  It  was  held  by  this  court  at  this  term 
in  Mansfield  v.  Balliett,  65  Ohio  St.  451, 
ante,  628,  63  N.  E.  86,  that  a  city  situ- 
ate on  a  stream  is  liable  in  its  corporate 
capacity  to  a  lower  proprietor  for  polluting 
tho  water  of  such  stream  by  running  the 
sewage  of  such  city  and  its  inhabitants  into 
such  stream.  This  case  holds  the  city,  in 
its  corporate  capacity,  and  as  an  uppur  pro- 
prietor, liable  to  a  lower  proprietor  for  p  jI- 
iuting  the  water  of  the  stream;  and  if  the 
city  is  liable,  not  only  for  its  own  acts,  but 
also  for  the  acts  of  its  inhabitants,  in  flow- 
ing sewage  into  the  stream,  it  must  be  upon 
the  principle  that,  as  upper  riparian  pro- 
prietor, it  has  violated  its  duty  toward  a 
lower  riparian  proprietor  on  the  same 
stream,  and  that  therefore  the  city,  in  its 
corporate  capacity,  is  a  riparian  proprietor 
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on  the  stream,  and  must  bear  the  burdens 
of  such  position.  While  the  inhabitants 
own  their  lots  individually,  the  city  owns 
the  streets,  the  fire  department,  and  all 
other  public  property  and  public  works, 
and,  in  its  corporate  capacity,  provides  for 
the  convenience  and  welfare  of  its  inhabi- 
tants as  to  streets,  fire  protection,  lighting, 
and  supplying  water;  and  in  such  and  other 
like  matters  the  city  overshadows  the  indi- 
viduals, and  stands  in  its  corporate  capaci- 
ty as  a  single  proprietor,  extending  through- 
out its'  entire  limits,  and  entitled,  as  such, 
to  all  the  rights,  and  subject  to  all  the  lia- 
bilities, of  a  riparian  proprietor  on  the 
ptream  upon  which  it  is  situated.  Sound 
reason,  the  weight  of  authority,  and  the 
present  advanced  state  of  municipal  gov- 
ernment, rights,  and  liabilities,  require  that 
a  municipality  should  be  held  and  regarded 
in  its  entirety,  as  an  individual  entity,  hav- 
ing in  its  corporate  capacity  the  rights,  and 
subject  to  the  liabilities,  of  a  riparian  pro- 
prietor ;  and  we  so  hold  in  this  case. 

The  bringing  of  the  action  against  the 
city  for  damages  is  of  itself  an  implied  ad- 
mission that  the  city,  in  its  corporate  ca- 
pacity, is  an  upper  proprietor,  liable  for 
the  wrongful  diversion  or  use  of  the  water 
of  the  stream  upon  which  it  is  situated. 
Being  charged  with  the  liability  of  such  up- 
per proprietor,  as  conceded  by  bringing  the 
action,  and  as  was  rightly  held  in  the 
Mansfield  Case,  it  must  also  be  accorded  the 
rights  and  benefits  of  such  proprietor.  As 
such  proprietor,  the  city  uses  the  water  of 
the  stream,  through  its  waterworks,  in  ex- 
tinguishing fires,  sprinkling  streets,  and 
other  public  purposes,  and  supplies  water 
to  its  inhabitants  for  domestic  use  and 
manufacturing  purposes.  Being  an  upper 
lipnrian  proprietor,  it  follows,  as  a  matter 
of  law,  that  it  has  the  right  to  use  out  of 
the  stream  all  the  water  it  needs  for  its  own 
purposes,  returning  to  the  stream  all  that 
is  not  consumed  in  such  use;  not,  however, 
transporting  the  water,  as  was  done  in 
Pennsylvania  R.  Co.  v.  Miller,  112  Pa.  34, 

3  Atl.  780,  nor  diverting  the  water,  as  was 
done  in  Whcatley  v.  Chrisman,  24  Pa.  298, 

04  \m.  Deo.  65/".  The  r-ight  of  an  upper 
proprietor  to  use  the  water  of  a  stream  for 

j  inanufactuiing  purposes  is  at  least  equal 
to  the  right  of  a  lower  proprietor  on  the 
same  stream  to  use  the  water  for  a  like  pur- 
pose; and  so  long  as  the  upper  proprietor 
uses  the  waters  reasonably,  and  returns  all 
the  water  not  consumed  in  the  use  back  in- 
to the  stream,  the  legal  rights  of  the  lower 
proprietor  are  not  invaded.  There  being 
no  right  of  property  in  the  water  of  a  nat- 
ural flowing  stream, — the  only  right  being 
to  the  use  of  the  water  as  it  flows  by  the 
lands  adjoining  the  stream, — it  follows  that, 
as  the  water  comes  first  to  the  upper  pro- 
prietor, he  may  use  it  reasonably  for  power 
purposes,  returning  to  the  stream  all  that 
is  not  consumed  in  the  use,  and  that  the 
right  of  the  lower  proprietor  attaches  only 
to  the  use  of  the  water  that  comes  to  his 
premises  after  passing,  and  so  serving  the 
purposes  of  the  upper  proprietor. 
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As  the  right  of  the  city  to  supply  water 
to  manufactories  within  its  bounds  for 
power  purposes  is  only  equal  to  the  right 
of  a  lower  proprietor  to  use  water  for  the 
same  purpose,  the  question  arises  in  this 
case  as  to  the  rights  of  the  parties  to  use 
the  watei-  of  the  stream  for  such  purposes. 
The  question  is  a  difficult  one,  both  in  the- 
ory and  application,  as  the  different  sizes 
of  streams  and  different  circumstances  have 
caused  courts  to  make  different  holdings, 
but  the  combined  result  of  the  cases  seems 
to  be:  Tl>at  where  there  is  not  sufficient 
water  in  a  stream  to  supply  fully  the  needs 
of  all  the  proprietors  on  the  stream  for 
power  purposes,  no  one  has  the  right  to  use 
all  the  water,  and  thereby  deprive  those  be- 
low him  from  the  use  of  any;  nor  can  those 
below  rightly  insist  that  those  above  shall 
use  no  water  for  power,  and  thereby  save 
it  all  for  those  below.  Each  should  use  the 
water  reasonably,  and  so  as  to  do  as  little 
injury  to  the  others  as  circumstances  will 
peimit.  As  a  loss  must  fall  upon  one  or 
the  other  of  such  proprietors,  neither 
should  be  compelled  to  bear  the  whole  loss, 
but  the  water  should  be  so  divided  and  used 
that  each  one  may  bear  his  reasonable  pro- 
portion of  the  loss.  And  that,  in  case  of 
difference  between  upper  and  lower  proprie- 
tors, in  such  cases  the  question  should  be 
left  to  the  sound  judgment  of  a  jury,  under 
proper  instructions,  to  say  whether  the 
party  complained  against  has  used  for 
power  purposes,  under  all  the  circumstan- 
ces, more  than  his  just  proportion  of  the 
water  of  the  stream.  Evans  v.  Merri- 
iceather,  4  111.  492,  38  Am.  Dec.  106.  This 
being  so,  the  city  of.  Canton,  in  supplying 
water  to  its  inhabitants  for  power  pur- 
poses, had  the  right  to  use  the  water  of  the 
stream  to  a  reasonable  extent  only,  and  so 
as  to  do  as  little  injuiy  as  might  be,  under 
all  the  circumstances,  to  the  lower  proprie- 
tor; each  party  bearing  an  equitable  share 
of  the  loss  caused  by  the  shortage  of  water. 
Dry  seasons  are  not  caused  by  either  party, 
but  are  the  act  of  God,  and  each  party  must 
bear  tlie  losses  resulting  to  him  therefrom. 

From  the  earliest  dawn  of  history  to  the 
present  time,  the  primary  use  of  water  has 
been  for  domestic  purposes,  and  its  second- 
ary use  for  the  purposes  of  power.  People 
on  the  upper  stream  have  the  right  to 
quench  their  thirst,  and  the  thirst  of  their 
Hocks  and  herds,  even  though  by  so  doing 
the  wheels  of  every  mill  on  the  lower  stream 
should  stand  still.  Pennsylvania  R,  Co,  v. 
Miller,  112  Pa.  34,  41,  3  Atl.  780.  And  the 
same  right  in  the  use  of  water  as  to  quench- 
ing thirst  extends  to  all  uses  for  domestic 
purposes,  and  the  right  of  a  lower  proprie- 
tor to  the  use  of  the  waters  of  a  stream  for 
power  purposes  is  subject  to  the  superior 
right  of  all  upper  proprietors  for  domestic 
purposes,  and  must  yield  thereto.  All  wa- 
ter powers  on  a  stream  are  established  sub- 
ject to  the  superior  right  of  all  upper  pro- 
prietors to  use  water  out  of  the  stream  for 
domestic  purposes,  and,  if  the  upper  pro- 
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prietors  have  grown  so  large  or  become  ao 
numerous  as  to  consume  most  or  all  of  the 
water,  the  lower  proprietors  have  no  cause 
of  complaint,  because  it  is  only  what  they 
should  have  reasonably  expected  in  the 
growth  and  development  of  the  country, 
and  subject  to  which  contingency  they  es- 
tablished their  water  powers. 

In  addition  to  taking  water  from  the 
stream  for  its  own  uses,  and  supplying  the 
same  to  its  inhabitants  for  domestic  and 
manufacturing  purposes,  the  amended  peti- 
tion avers  that  the  city  supplied  water  to 
its  inhabitants  for  commercial  purposes.  If 
this  means  only  that  the  city  received  pay 
for  the  water  so  supplied,  and  thereby 
made  the  water  an  article  of  commerce, 
the  averment  is  of  no  force.  The  city  hav- 
ing the  right  to  supply  water  to  its  inhabi- 
tants for  domestic  and  manufacturing  pur- 
poses, it  can  make  no  difference  in  that 
right  that  the  supply  is  for  pay,  rather 
than  for  nothing.  The  injury,  if  any,  to 
the  lower  proprietor,  arises  from  the  taking 
of  the  water,  and  not  from  the  pay  received 
therefor. 

It  is  also  averred  in  the  amended  petition 
that  the  city  supplies  water  to  people  out- 
side of  the  city  for  domestic,  commercial, 
and  manufacturing  purposes.  If  such  sup- 
ply to  outsiders,  or  to  be  transported  away 
from  the  city  for  commercial  pui-poses,  is 
sufficient  in  quantity  to  materially  injure 
defendants  in  error,  taking  into  considera- 
tion the  size  of  the  stream  and  water  sup- 
ply, the  city,  to  that  extent,  is  exceeding  its 
right  as  a  riparian  proprietor.  The  gen- 
eral rule  is  well  stated  by  Paxson,  J.,  In 
Pennsylvania  R.  Go.  v.  Miller,  112  Pa.  34, 
41,  3  Atl.  780,  781,  as  follows:  "The  prin- 
ciple established  by  a  long  line  of  decisions 
is  that  the  upper  riparian  owner  has  the 
right  to  the  use  of  the  stream  on  his  land 
for  any  legal  purpose,  provided  he  returns 
it  to  its  channel  uncorrupted  and  without 
any  essential  diminution;  that  in  all  such 
cases  the  size  and  capacity  of  the  stream  i> 
to  be  considered,  and  that  any  interruption 
of  or  interference  with  the  rights  of  the 
lower  riparian  owner  is  an  injuiy  for  which 
an  action  will  lie,  unless  too  trifling  for  the 
law  to  notice."  The  obligation  to  return 
the  water  to  the  stream  without  "any  es- 
sential diminution"  means  that  the  water 
not  consumed  in  the  use  or  "legal  purpose** 
must  be  returned  to  the  stream,  or  an  op- 
portunity given  for  it  to  flow  back  into  the 
stream  by  the  ordinaiy  channels.  It  can- 
not be  la^vfiilly  diverted  or  transported,  so 
as  to  prevent  it  from  flowing  back  into  the 
stream. 

The  city  having  no  right  to  materially 
diminish  the  flow  of  the  water  in  the 
stream  to  the  injury  of  defendants  in  error 
by  supplying  water  to  outsiders,  or  for 
commercial  purposes  to  be  transported  to 
other  paris,  or  to  supply  to  its  inhabitants 
for  power  purposes  an  unreasonable  quan- 
tity, as  above  pointed  out,  it  follows  that  if 
the  city  has  materially  diminished  the  flow 
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•of  the  water  in  the  stream  by  so  supplying  |  Oideon  CARR,  Guardian  of  Gertrude  Marie 
water  to  outsiders  or  for  transportation,  or 
unreasonably  for  purposes  of  power,  it  is 
liable  to  respond  in  damages  to  the  party 
injured  thereby;  but  for  the  water  consumed 
by  the  city  for  its  own  purposes,  or  so  sup- 
plied to  its  inhabitants  for  domestic  use, 
even  though  it  received  pay  therefor,  it  is 
not  liable.  The  water  taken  by  the  city 
from  the  stream  for  its  own  use,  and  so 
supplied  to  its  inhabitants,  is  taken  by  vir- 
tue of  its  rights  as  a  riparian  proprietor, 
and  not  by  virtue  of  the  right  of  eminent 
domain,  and  therefore  no  compensation  need 
be  made  therefor. 

The  general  rule  that  a  lower  proprietor 
is  entitled  to  the  natural  flow  of  a  stream 
undiminished  in  quantity,  subject  to  the 
lawful  use  of  the  water  by  upper  proprie- 
tors, has  been  referred  to  with  approval  by 
this  court  in  several  cases.  Columbus  d  H, 
Coal  d  I.  Co.  V.  Tucker,  48  Ohio  St.  41,  57, 
12  L.  R.  A.  577,  26  N.  E.  630;  Mansfield  v. 
Balliett,  65  Ohio  St.  451,  ante,  628,  63 
N.  E.  86.  In  the  Mansfield  Case  there  was 
no  question  involved  as  to  the  volume  or 
quantity  of  water;  the  only  question  being 
as  to  the  liability  of  the  city  for  polluting 
the  waters  of  the  stream,  and  the  right  of 
the  lower  proprietor  to  recover  damages  for 
such  pollution.  The  case  of  Columhus  d  H, 
Coal  d  I,  Co.  V.  Tucker,  48  Ohio  St.  41,  57, 
12  L.  R.  A.  577,  26  N.  E.  630,  was  also  by 
a  lower  proprietor  against  an  upper  one 
for  damages  for  polluting  the  waters  of  a 
stream.  The  question  as  to  the  pollution 
of  the  waters  of  a  stream  in  this  state 
seems  to  be  fairly  well  settled  by  these  two 
Ohio  cases,  but  they  do  not  determine  the 
relative  rights  of  upper  and  lower  riparian 
proprietors  as  to  the  use  of  the  waters  of  a 
stream,  as  was  so  strongly  urged  by  counsel 
for  defendants  in  error. 

The  court  of  common  pleas  erred  in  its 
eharge  to  the  jury  as  to  the  city  being  an 
upper  riparian  proprietor,  and  as  to  its 
right  to  use  water  out  of  the  stream  for  its 
own  purposes,  and  as  to  its  right  to  supply 
water  from  the  stream  to  its  inhabitants 
for  domestic  and  manufacturing  purposes. 
The  real  and  only  question  upon  which  a 
liability  could  be  founded,  viz.,  whether  the 
flow  of  the  water  in  the  stream  was  mate- 
rially diminished,  to  the  injury  of  the  lower 
proprietors,  by  the  supplying  of  water  by 
the  city  to  people  outside  of  its  limits,  or 
to  be  transported  away  from  the  city  for 
commercial  purposes,  or  by  an  unreasonable 
supply  of  water  for  power  purposes,  seems 
to  have  been  overlooked,  and  no  charge  re- 
quested or  given  on  that  subject. 

The  Circuit  Court  erred  in  affirming  the 
judgment  of  the  Common  Pleas.  Both 
judgments  idll  he  reversed,  and  the  cauae 
remanded  for  further  proceedings. 


Spear,  Davis,  and  Shauok,  J  J.,  concur. 
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Carr,  Plff.  in  Err., 

V, 

Edwin  HULL  et  al. 
(65  Ohio  St.  304.) 

*Tlie  laiidte  of  an  intestate  descend  to 
liis  beim,  subject,  however,  to  the  payment 
of  bis  debts  and  the  year's  allowance  to  the 
widow  and  minor  children,  in  case  the  per- 
sonalty is  insufficient,  and  charges  of  admin- 
istration incident  to  a  sale  of  the  land. 
They  cannot  be  sold  to  pay  the  costs  of  ad- 
ministration alone. 

(December  3,  1901.) 

ERROR  to  the  Circuit  Court  for  Summit 
County  to  review  a  judgment  affirming 
a  judgment  of  the  Court  of  Common  Pleas 
which  in  turn  affirmed  the  action  of  the 
Probate  Court  in  appointing  an  administra- 
tor for  the  estate  of  Edwin  Hull,  deceased, 
and  giving  him  leave  to  sell  real  estate  for 
the  payment  of  debts.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Nathan  Morse,  for  plaintiff  in  er- 
ror: 

The  probate  court  has  no  jurisdiction  to 
appoint,  as  administrator  of  the  estate  of 
Hull,  deceased,  one  who  is  a  stranger  in  in- 
terest to  the  estate,  without  finding  and  en- 
tering upon  the  record  that  there  are  per- 
sonal assets  of  said  estate  to  the  amount 
of  $100. 

Ohio  Rev.  Stat.  §  6005. 

The  probate  court  has  no  authority  to  ap- 
point an  administrator  de  bonis  non  until 
it  affirmatively  appears  by  the  record  that 
there  are  $20  of  unadministered  personal 
assets,  or  outstanding  debts  of  the  deceased 
to  that  amount. 

Ohio  Rev.  Stat.  §  6018. 

The  probate  court  has  no  authority  to 
order  the  sale  of  the  real  estate  of  a  de- 
ceased person  solely  for  the  purpose  of  pay- 
ing the  costs  of  administering  the  personal 
assets  of  the  deceased.  Sale  of  real  estate 
can  only  be  made  when  the  court  is  satis- 
fied that  it  is  necessary  to  pay  the  debtn 
of  the  deceased. 

The  probate  court  is  one  of  limited  and 
special  jurisdiction,  and  all  its  acts  are  con- 
fined to  the  provisions  of  the  statute. 

Davis  V.  Davis,  11  Ohio  St.  391;  Bayler 
V.  8impso7i,  45  Ohio  St.  145.  12  N.  E.  181; 
Wchrle  v.  Wehrlc,  39  Ohio  St.  366;  Catlin 
V.  Huestis.  11  Ohio  C.  C.  128. 

The  lands  of  the  intestate  at  the  moment 
of  his  death  descend  at  once  to  his  heirs, 
and  the  legal  title  vests  in  them,  charged 
only  with  the  debts  of  the  ancestor  con- 
tracted by  him  during  his  lifetime,  and  for 
funeral   expenses  and  for  widow's  and  mi- 

♦Ileadnote  by  the  Court. 

Note. — The  general  doctrine  as  to  the  right 
to  sell  real  est.ite  for  expenses  of  administra- 
tion when  there  are  no  debts  is  very  clearly  set 
forth  in  the  above  case. 
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nors'  year's  support,  and  with  these  only 
after  the  personal  property  has  been  ex- 
hausted. 

Sheldon  v.  Newton^  3  Ohio  St.  604;  Doug- 
lass V.  Massie,  16  Ohio,  271,  47  Am.  Dec. 
375;  Overturf  v.  Dugan,  29  Ohio  St.  230; 
Farrar  v.  Dean,  24  Mo.  16;  1  Woerner, 
American  Law  of  Administration,  p.  438. 

No  claims  or  debts  arising  after  the  title 
was  vested  in  the  heir  can  he  charged  upon 
the  lands  of  the  ancestor,  and  no  expenses 
of  administration  except  such  as  are  inci- 
dent to  the  satisfying  of  the  claims  of  the 
creditors  of  the  ancestor  existing  at  the 
time  of  his  death. 

Overturf  v.  Dugan^  29  Ohio  St.  234. 

At  the  common  law  an  administrator 
possessed  no  power  of  sale  of  land  to  pay 
such  liens,  and  all  his  authority  is  purely 
statutory  and  limited  to  the  powers  ex- 
pressly granted  by  the  statutes.  And  those 
statutes  are  to  be  construed  as  granting 
only  specific  powers,  and  the  court  is  lim- 
itea  to  such  authority  as  is  necessary  and 
proper  to  carry  out  the  powers  expressly 
granted. 

Davis  V.  Dwvis.  11  Ohio  St.  391;  Sayler 
V.  Simpson,  45  Ohio  St.  145,  12  N.  E.  181; 
2  Woerner,  American  Law  of  Administra- 
tion, §  468,  p.  1130;  Hollman  v.  Bennett, 
44  Miss.  322;  Fitzgerald  v.  Qlanoy,  49  111. 
465;  Walker  v.  DieM,  79  111.  473;  Farrar  v. 
Dean,  24  Mo.  16;  McCall  v.  Pixley,  48  Ohio 
St.  387,  27  N.  E.  887;  Wood  v.  Butler,  23 
Ohio  St.  520. 

Messrs.  Grant  Sc  Sieber  for  defendants 


Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  question  in  this  case  concerns  the 
power  of  an  administrator  to  cause  the 
lands  of  a  decedent  to  be  sold  to  pay  debts 
of  the  decedent,  where  the  petition  fails  to 
aver,  and  no  evidence  is  offered,  that  there 
are  any  such  debts.  Edwin  Hull,  a  resi- 
dent of  Summit  countv,  died  in  1892,  intes- 
tate. He  left  seven  children,  one  of  whom, 
a    daughter,    having    intermarried,     subse- 

Siently  died,  leaving  a  minor  child,  and 
ideon  Carr  was  appointed  its  guardian. 
He  also  left  a  farm,  worth  about  $4,000,  and 
some  personalty.  No  administration  was 
taken  out  upon  his  estate  until  July  15, 
1897,  when  one  Harrison,  a  stranger  to  the 
family,  was  appointed  administrator  by  the 
probate  court.  On  October  2d  following,  he 
filed  a  petition  in  the  probate  court  of  the 
county,  asking  for  an  order  of  sale  of  the 
lands  to  pay  debts.  There  is  no  averment 
in  the  petition  that  the  deceased  left  any 
debts  of  his  own  that  had  not  been  paid, 
and  the  answer  of  the  guardian  of  the  mi- 
nor that  the  deceased  left  no  debts  is  not 
denied  by  a  reply.  It  contained  the  aver- 
ment, however,  that  "the  charges  of  admin- 
istration of  the  estate  will  amount  to  about 
$400,"  and  that  the  personal  assets  are  $39 
and  some  cents.  A  demurrer  to  the  peti- 
tion was  overruled,  and  an  answer  filed  by 
the  guardian,  averring  there  were  no  debts 
of  the  decedent  to  be  paid.  A  hearing  was 
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had,  and  an  order  made  for  the  sale  of  the- 
land  described  in  the  petition.  An  appeal 
was  taken  to  the  common  pleas.  Pending, 
the  appeal  in  that  court,  Harrison  died,  and 
one  Frederick,  also  a  stranger,  was  ap- 
pointed administrator  de  bonis  non,  and  the 
suit  revived  in  his  name.  A  hearing  was 
had,  and  a  like  order  made  for  the  sale 
of  the  land.  The  guardian  took  a  bill  or 
exceptions,  which  was  made  a  part  of  the 
record.  It  contains  all  the  evidence  offered 
at  the  trial.  There  was  no  amendment  or 
the  petition  in  the  common  pleas,  nor  was 
it  shown  that  the  deceased  left  any  debts- 
of  his  own  to  be  paid,  nor  was  there  any 
offer  to  so  show.  On  error  the  judgment, 
was  affirmed  bv  the  circuit  court. 

It  is  claimed,  in  the  first  instance,  that 
imder  Rev.  Stat.  §  6005,  the  probate  court 
had  no  power  to  appoint  a  stranger  as  ad- 
ministrator, there  being  no  creditors,  with- 
out a  showing  that  there  are  personal  as- 
sets to  the  amount  of  $100,  which  was  not 
done  on  the  appointment  of  Harrison,  the- 
amount  as  stated  being  but  $39.90.  And  it 
is  further  claimed  that  there  was  no  author- 
ity under  Rev.  Stat.  §  6018,  for  the  appoint- 
ment of  an  administrator  de  bonis  non,  as 
in  his  application  he  stated  that  there  were 
no  assets,  and  did  not  aver  that  there  were, 
any  debts  to  be  paid.  We  may  say  that 
from  the  record  it  seems  quite  aoubtful  <»» 
the  showing  made  whether  the  court  had 
authority  to  appoint  an  administrator  in 
the  first  instance,  or  to  appoint  a  successor 
on  his  death.  But,  be  that  as  it  may,  we- 
think  their  appointment  cannot  be  Ques- 
tioned in  a  collateral  proceeding.  Ijiere 
should  have  been  some  direct  proceeding 
for  the  purpose.  Here  it  is  collateral  to- 
the  proceeding,  being  one  to  sell  lands;  and 
it  is  contrary  to  the  policy  of  our  law  to- 
permit  a  question  of  the  kind  to  be  raised 
in  a  collateral  proceeding.  We  come,  then^ 
to  the  power  of  the  court,  on  the  showing 
made,  to  order  the  sale  of  a  decedent's 
lands,  when  it  is  not  averred  in  the  petition 
or  shown  that  the  decedent  left  debts  of  his 
own  unpaid,  and  the  only  reason  assigned 
is  that  the  sale  may  be  made  to  pay  costs- 
of  administration.  In  this  state,  as  in  most 
of  the  states  of  the  Union  where  the  prin- 
ciples of  the  common  law  prevail,  the  per- 
sonalty of  a  decedent  who  dies  intestate 
passes  to  his  administrator,  who  takes  it 
in  trust  for  the  payment  of  the  debts  of 
the  decedent  and  the  distribution  of  the  re- 
mainder among  his  next  of  kin;  whilst  his 
realty  passes  directly  to  his  heirs  as  an 
estate  of  inheritance,  subject,  however,  to 
a  liability  for  the  payment  of  his  debts  if 
the  personalty  proves  Insufficient.  But,  as 
the  administrator  has  no  tiUe  to  the  lands, 
the  liability  can  only  be  enforced  by  a 
proper  proceeding  instituted  by  him  for  a 
sale  of  the  lands,  or  so  much  thereof  as 
may  be  necessary,  for  the  express  purpose 
of  paying  debts  of  the  decedent.  The  suit 
cannot  be  instituted  for  any  other  purpose^ 
Wood  V.  Butler,  23  Ohio  St.  520.  The  exer- 
cise of  the  power  is  regulated  by  statute, 
and,  being  special  in  its  character,  must  be 
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strictly  pursued.  Rev.  Stat.  §  6136,  pro- 
vides that,  "as  soon  as  executor  or  admin- 
istrator shall  ascertain  that  the  personal 
estate  in  his  hands  will  be  insufficient  to 
pay  all  the  debts  of  the  deceased,  with  the 
allowance  to  the  widow  and  children  for 
their  support  twelve  months,  and  the 
charges  of  administering  the  estate,  he  shall 
apply  to  the  probate  court  or  the  court  of 
eommont  pleas  for  authori^  to  sell  the  real 
estate  of  the  deceased."  ft  is  further  pro- 
Tided  in  I  6141  that  "the  petition  shall, 
in  all  cases,  set  forth  the  amount  of  debts 
due  from  the  deceased,  as  nearly  as  they 
can  be  ascertained,  and  the  amount  of  the 
charges  of  administration,  the  value  of  the 
personal  estate  and  effects,  and  a  descrip- 
tion of  the  real  estate,  and  value  thereof,  if 
appraised."  It  is  argued  that  §  6136  con- 
fers power  to  sell  for  the  payment  of  the 
charges  of  administration  of  the  estate  only. 
This,  we  think,  is  erroneous.  The  princi- 
pal fact  that  must  exist  in  any  case  to  con- 
fer the  power  is  the  existence  of  debts  of 
the  deceased,  and  that  it  is  necessary  to  sell 
to  pay  those  debts  with  the  year's  allow- 
ance to  the  widow  and  minor  children, 
which  is  classed  with  the  debts  of  the  de- 
ceased, to  which  is  added^  as  an  incident, 
"charges  of  administration  of  the  estate." 
This  dause  is  not  to  be  taken  in  a  distrib- 
utive sense,  but  collectively  with  one  or 
both  of  the  other  grounds  for  making  a 
sale.  The  proper  construction  is  that  suf- 
ficient of  the  lands  may  be  sold  to  pay 
charges  of  administration,  where  it  is  nec- 
essary to  make  a  sale  for  the  payment  of 
t]|e  debts  of  the  deceased  or  the  year's  al- 
lowance. The  debts  or  year's  allowance  is 
the  principal  fact  on  which  the  power  may 
beiinvoked,  to  which  charges  of  administra- 
tidn,  as  we  have  said,  are  incident.  The 
chiarges  of  administration  here  referred  to 
T^ate  to  the  costs  of  the  proceeding,  at- 
torney's fees,  and  administrator's  commis- 
mons.  This  is  the  first  time,  it  seems,  that 
this  precise  question  has  been  presented  to 
this  court;  but  the  construction  we  have 
placed  on  the  statute  is  not  only  required  by 
its  language  and  the  policy  of  our  laws 
whereby  the  realty  of  a  decedent  who  dies 
intestate  descends  to  his  heirs  subject  only 
to  a  liability  for  the  debts  of  the  decedent 
where  the  personalty  is  insufficient,  but  it 
is  in  harmony  with  the  decisions  elsewhere 
in  states  having  laws  for  the  settlement  of 
estates  of  deceased  persons  similar  to  our 
own.  Proceedings  to  sell  lands  by  the  ad- 
ministrator are  construed  strictly,  and  made 
to  depend  upon  the  existence  of  unpaid 
debts  of  the  deceased  after  exhausting  the 
personalty;  and  power  to  sell  to  pay  costs 
•f  administration  only  is  denied.  Mr. 
Woerner,  an  author  who  has  devoted  much 
learning  and  ability  to  the  subject,  says: 
"The  petition,  as  appears  from  the  preced- 
ing section,  must  aver  the  existence  of  debts 
remaining  unpaid;  and  it  is  self-evident 
that  the  court  must  be  satisfied  in  a  lawful 
way  of  their  existence  before  there  can  be 
an  order  of  sale  of  real  estate.  .  .  . 
The  court  must  hear  proof,  and  this  should 
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appear  of  record."  And,  further:  "The 
debts  so  proved  to  exist  must  be  such  aa 
were  contracted  by  the  deceased  himself. 
No  sale  of  real  estate  will  be  ordered  to  pay 
expenses  of  administration  alone,  or  any 
debts  incurred  by  the  executor  or  adminis- 
trator after  the  death  of  the  testator  or  in- 
testate, except  funeral  expenses."  He  then 
enumerates  the  states  in  which  it  has  been 
so  held,  and  adds:  "No  decision  has  come 
to  the  notice  of  the  writer  from  any  of  the 
states  in  which  the  sale  of  real  estate  for 
the  payment  of  the  expenses  of  administra- 
tion alone  is  held  valid  except  an  intima- 
tion in  a  very  briefly  considered  case  in  In- 
diana, which,  however,  was  subsequently  af- 
firmed in  a  case  fully  argued;  a  dictum  in 
New  Jersey;  and  several  cases  in  Califor- 
nia, where  there  is  a  statutory  provision  to 
that  effect;  besides  some  other  states  in 
which  the  realty  goes  to  the  administrator 
like  personalty."  Woemer,  American  Law 
of  Administration,  §  469.  The  text  of  the 
author  will  be  found  supported  by  the  fol- 
lowing cases:  Walworth  v.  Abel,  52  Pa. 
370;  Farrar  v.  Dean,  24  Mo.  16;  Fitoh  v. 
Witheck,  2  Barb.  Ch.  161;  Re  Cornwall, 
Tucker,  250;  Fitzaerald  v.  Qlaney,  49  111. 
465;  Walker  v.  LHehl,  79  111.  473;  Dean  v. 
Dean,  2  Mass.  150;  Drinkwater  v.  Drink- 
ioater,  4  Mass.  364;  Maya  v.  Rogers,  52 
Ark.  320,  12  S.  W.  579;  Moore  v.  Ware,  51 
Miss.  206.  See  also  Kinkead,  Probate  Law 
&  Pr.  §  393;  and  Rorer,  Judicial  Sales,  § 
268.  The  case  of  Falley  v.  Grihling,  128 
Ind.  110,  26  N.  E.  794.  cited  by  counsel  for 
defendant  in  error,  is  the  case  referred  to  by 
Mr.  Woemer.  It  does  not  seem  to  be  sus- 
tained by  reason  or  authority,  and  we  see 
no  reason  for  following  it. 

Counsel  for  the  defendants  in  error  alss 
cite  and  rely  with  much  confidence  upon 
the  case  of  Welsh  v.  Perkins,  8  Ohio,  52,  as 
sustaining  their  contention.  It  does  not, 
as  we  think,  do  so.  In  this  case  the  admin- 
istrator borrowed  money  to  pay  the  taxes 
that  had  accrued  on  the  lands  of  the  de- 
cedent in  his  lifetime.  These  taxes  were  a 
charge  upon  the  personalty,  and  it  was  the 
duty  of  the  administrator  to  pay  them.  He 
borrowed  money  wherewith  he  paid  the 
taxes,  and  a  petition  to  sell  the  lands  was 
sustained.  By  paying  the  taxes,  he  was 
subrogated  to  the  place  of  the  state  as  a 
creditor,  and  so  had  a  right  to  sell  for  his 
reimbursement.  It  was  a  sale  in  fact  to 
pay  debts  of  the  decedent.  In  Fitzgerald 
V.  Ola/ncy,  49  III.  465,  which  was  a  proceed- 
ing to  pay  debts,  but  where  none  of  the  de- 
ceased, and  none  whatever  but  costs  of  ad- 
ministration, were  shown  to  exist.  Chief 
Justice  Breese  severely  criticised  the  pro- 
ceeding as  follows:  "The  objection  to  this 
proceeding  is  fundamental,  and  stands  out 
in  bold  and  startling  relief,  and,  if  allowed, 
would  subject  the  real  estate  of  intestates 
dying  free  from  debt  to  the  cupidity  of  un- 
conscientious administrators,  whose  designs 
might  be  to  appropriate  it  to  themselves,  to 
the  injury  of  the  heirs  at  law.  The  policy 
of  our  law  most  clearly  is  that  the  real  es- 
tate of  decedents  shall  not  be  sold  in  this 
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mode,  except  to  pay  debts  duo  and  owing 
at  the  death  of  the  decedent."  lie  then 
adds:  "This  is  the  first  case,  within  our 
knowledge,  where  debts  have  been  created 
by  an  administrator  after  the  death  of  his 
intestate,  and  allowed  by  a  court  as  chiim:^ 
asainst  his  estate^  and  an  order  granted  to 
Bell  his  lands  to  pay  them.  They  were  not 
such  claims,  and  cannot,  by  any  legal  al- 
chemy, be  made  such;  and,  not  being  such, 
the  order  to  sell  ^his  lot  to  pay  them  was 
erroneous  and  void.  It  has  no  legal  basis 
to  rest  upon,  and  none  whatever  for  the  ap- 
plication in  the  first  instance." 

Judgment  of  the  (Jirctiit  Court  and  of  ih.fi 
Court  of  Com-nion  Pleas  reversed,  and  peti- 
tion dismissed. 

'Williams,  Burket,  Spear,  Davis,  and 
Shauok,  JJ.,  concur. 


Elias  BLAIR,  Plff,  in  Err., 

V, 

Henry  NEWBEGIN  et  al. 
(65  Ohio  St.  423.) 

*1.  An  action  may  be  maintained  in 
Ohio  by  a  Jn«l|?nient  creditor  of  a  dis- 
solved Kansas  corporation  (other  than  rail- 
road, charitable,  or  religious)  to  enforce  the 
Individual  liability  of  stockholders,  without 
making  the  corporation  a  party. 

a.  Sncb  action  may  be  maintained 
airainHt  one  or  more  stocklftoIderM  up- 
on whom  service  can  be  had  within  the  state  ; 
and.  where  such  action  has  been  properly 
brought  in  one  county,  summons  may  issue 
and  service  be  had  upon  other  stockholders, 
residents  of  other  counties  of  the  state. 

(January  21.  1902.) 

ERROR  to  the  Circuit  Court  for  Craw- 
ford County  to  review  a  judgment  af- 
firming a  judgement  of  the  dJourt  of  Common 
Pleas  in  plaintiff's  favor  in  an  action 
brought  to  enforce  the  liability  of  defend- 
ants on  certain  corporate  stock  subscrip- 
tions.    Affirmed  tdth  modification. 

Statement  by  Spear,  J. : 

The  action  below  was  begun  by  Henry 
Newbegin  in  the  court  of  common  pleas  of 
Crawford  against  Elias  Blair,  W.  A.  Gra- 

^Headnotes  by  Spear,  J. 


Note. — For  other  cases  In  this  series  as  to 
right  to  enforce  stockholder's  liability  outside 
of  state  of  Incorporation,  see  Cushlng  v.  Perot 
(Pa.)  34  L.  R.  A.  737,  and  note;  Ferguson  v. 
Sherman  (Cal.)  37  L.  R.  A.  (>22 :  Hancock  Nat. 
Bank  v.  Ellis  (Mass.)  42  L.  R.  A.  306:  Bell  v. 
Farwell  (III.)  42  L.  R.  A.  804;  Stoddard  v. 
Lum  (N.  Y.)  45  L.  R.  A.  551 ;  Crlppen  L.  &  Co. 
V.  Lalghton  (N.  H.)  46  L.  R.  A.  467  ;  Howarth 
V.  Angle  (N.  Y.)  47  L.  R.  A.  725 :  Howarth  v. 
Lombard  (Mass.)  49  L.  R.  A.  301 ;  Finney  v. 
Guy  (Wis.)  49  L.  R.  A.  486;  KIrtley  v.  Holmes 
(C.  C.  App.  6th  C.)  62  L.  R.  A.  738 :  and  Bank 
of  China,  Japan,  &  the  Straits  v.  Morse  (N.  Y.) 
36  L.  R.  A.  139. 
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ham,  L.  P.  Gage,  and  Ralph  M.  Lockwood 
and  L.  L.  Stoddard,  as  executors  of  J.  C. 
Lockwood,  deceased,  to  recover  against  them 
upon  their  statutory  liability  as  stockhold- 
ers of  the  Western  Investment  Loan  & 
Trust  Company,  a  Kansas  corporation;  the 
said  Newbegin  being  a  judgment  creditor  of 
that  corporation.  Summons  was  served 
upon  the  defendant  Blair  in  Crawford  coun- 
ty (which  was  the  county  in  which  he  then 
resided),  on  defendant  Gage  in  Lake  coun- 
ty, on  the  executors  of  lockwood  in  Erie 
county,  and  on  defendant  Graham  in  Mus- 
kingum county.  Motions  to  the  jurisdic- 
tion of  their  persons  were  interposed  by 
each  one  of  the  nonresident  defendants  sev- 
erally, which  being  overruled  the  defendants 
severally  filed  demurrers  to  the  petition, 
and  the  several  amendments  thereto,  and, 
these  being  overruled,  severally  answered, 
taking  issue  upon  various  grounds.  Replies 
were  filed  to  new  matter,  and  trial  had.  Tho 
court  found  in  favor  of  plaintiff  against  all 
defendants,  and  that  there  was  due  from 
them  jointly  and  severally,  as  principal  and 
interest,  the  sum  of  $2,598.47,  and  judgment 
was  entered  for  that  amount  and  costs  in 
favor  of  plaintiff.  On  error  to  the  circuit 
court,  by  the  defendants,  judgment  was  en- 
tered in  favor  of  the  executors  of  Lockwood, 
and  they  were  dismissed  from  the  case.  In 
all  other  respects  the  judgment  below  was 
affirmed.  Defendant  Blair  brings  the  case 
to  this  court  on  petition  in  error,  and  the 
defendants  in  error  Gage  and  Graham  by 
cross  petition.  Further  facts  will  be  stated 
in  the  opinion. 

f 

Mr.  Stephen  R.  Harris,  for  plaintiff  In 
error : 

Our  courts  will  not  enforce  in  this  state 
the  liability  imposed  by  the  laws  of  Klin- 
sas,  for  the  reason  that  it  is  an  action  'at 
law  to  impose  upon  a  single  stockholder  a 
liability  for  the  entire  debt  of  the  corpora- 
tion, to  the  full  extent  of  the  amount  of.  his 
stock,  and  leave  him  to  seek  contribution 
from  costockholders  the  best  way  he  can, — 
which  is  practically  no  contribution  what- 
ever; and  is  entirely  incompatible  with  the 
laws  of  Ohio. 

Ohio  Rev.  Stat.  §  3260. 

The  liability  will  be  enforced  only  when 
it  may  be  enforced  by  the  procedure  of  the 
state  wherein  the  suit  is  brought. 

Cook,  Stock  &  Stockholders,  §  223;  Heat- 
on  V.  Eldridgcy  56  Ohio  St  87,  36  L.  R.  A. 
817,  46  N.  E.  638;  Wyatt  v.  Moorehead,  4 
Ohio  N.  P.  436;  Marshall  v.  Sherman,  148 
N.  Y.  9,  34  L.  R.  A.  757,  42  N.  E.  419;  Tut- 
tle  v.  National  Bank  of  the  Republic,  161 
111.  497,  34  L.  R.  A.  750,  44  N.  E.  984;  Nim- 
ick  V.  Mingo  Iron  Works,  25  W.  Va.  184; 
National  Tube  Works  Co.  v.  Ballon,  146  U. 
S.  523,  36  L.  ed.  1072,  13  Sup.  Ct  Rep.  165; 
Fodder  v.  Lamson,  146  111.  472,  34  N.  E. 
932 :  Erickson  v.  Nesmith,  15  Gray,  221. 

The  remedy  provided  by  the  Kansas  leg- 
islature is  a  remedy  unknown  to  the  com- 
mon law,  and  existing  only  by  force  of  the 
state  of  Elansas;  and  where  tiie  law  of  the 
domicil  of  the  corporation  creates  a  special 
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remedy,  that  remedy  cannot  be  enforced  ex- 
cept within  the  jurisdiction  of  that  domicil. 

Morgan  v.  Nevillef  74  Pa.  52;  Waldron 
V.  Ritchings,  3  Daly,  288;  8iegel  v.  Robin- 
son,  56  Pa.  19,  93  Am.  Dec.  775;  Ludlow 
V.  Van  Rensaclaer,  1  Johns.  95;  Post  v.  To- 
ledo, 0.  d  St.  L.  R.  Co.  144  Mass.  341,  59 
x\m.  Rep.  86,  11  N.  E.  540;  Bank  of  North 
America  v.  Rindge,  154  Mass.  203,  13  L.  R. 
A.  56  N.  E.  1015;  Tuttle  v.  National 
liank  of  the  Republic,  161  111.  497,  34  L.  R 
A.  750,  44  N.  E.  984;  Fourth  Nat.  Bo/nk  v. 
Francklyn,  120  U.  S.  747,  30  L.  ed.  825,  7 
Sup.  Ct.  Rep.  757;  Terry  v.  Little,  101  U. 
S.  216,  25  L.  ed.  864. 

If  Graham  and  Gage  are  liable,  as  stock- 
holders, to  Newbegin  as  a  judgment  credit- 
or of  the  corporation  for  $5,000,  it  is  one 
distinct  cause  of  action  against  those  two 
defendants.  If  Blair  is  liable,  in  the  same 
manner,  for  $2,500,  it  is  surely  a  separate 
and  distinct  cause  of  action  against  him. 
Blair,  on  the  dhe  hand,  and  Graham  and 
Gage  on  the  other,  cannot  be  called  in  any 
sense  joint  contractors. 

Joinder  of  parties  not  in  privity  is  multi- 
fariousness. 

Murdock  v.  Ratcliff,  7  Ohio,  pt.  1,  p.  123; 
Merrill  v.  Lake,  16  Ohio,  374,  47  Am.  Dec. 
377. 

The  plaintiff *s  suit,  while  in  the  form  of 
an  action  at  law,  in  reality  is  a  creditors' 
bill  in  chancery. 

Dunbar  v.  Harrison,  18  Ohio  St.  25; 
Warner  v.  Callender,  20  Ohio  St.  190;  Mor- 
gan County  V.  Allen,  103  U.  S.  508,  26  L. 
ed.  501:  Hatch  v.  Dana,  101  U.  S.  205,  25 
L.  ed.  885;  Sawyer  v.  Hoag,  17  Wall.  610, 
21  L.  ed.  731 ;  Sanger  v.  Upton,  91  U.  S.  56, 
23  L.  ed.  220:  Upton  v.  Trihilcock,  91  U. 
S.  45,  23  L.  ed.  203;  Webster  v.  Upton,  91 
U.  S.  65,  23  L.  ed.  384;  Hawkins  v.  Olenn, 
131  U.  S.  319-334,  33  L.  ed.  184-192,  9  Sup. 
Ct.  Rep.  730;  Patterson  v.  Lynde,  106  U. 
S.  520,  27  L.  ed.  266,  1  Sup.  Ct.  Rep.  432; 
Pollard  V.  Bailey,  20  Wall.  520,  22  L.  ed. 
376;  Leucke  v.  Tredvay,  45  Mo.  App.  507; 
Holmes  v.  Sherwood,  3  McCrary,  405. 

A  creditors'  bill  cannot  be  maintained 
in  the  courts  of  one  state  to  subject  debts, 
liabilities,  or  choses  in  action  to  the  pay- 
ment of  the  judgment  of  another  state. 

Claftin  V.  hicDermott,  20  Blatchf.  522,  12 
Fed.  375;  National  Tube-Works  Co.  v.  Bal- 
lon, 42  Fed.  749 ;  Tarbell  v.  ariggs,  3  Paige, 
207,  33  Am.  Dec.  790;  M'Elmoyle  v.  Cohen, 
13  Pet.  312,  10  L.  ed.  177;  Wilcox,  Forms  in 
Actions,  p.  663,  note;  Walser  v.  Seligman, 
21  Blatchf.  130,  13  Fed.  415;  Globe  Rolling- 
Mill  Co.  V.  Ballou,  42  Fed.  749. 

Mr.  Frank  A.  Durban,  for  defendants 
in  error  Graham  and  Gage: 

In  the  absence  of  a  statute  making  the 
stockholders*  liability  joint,  or  providing 
for  joining  several  stockholders  in  an  action 
tx>  enforce  the  liability,  they  cannot  be 
joined. 

Terry  v.  Little,  101  U.  S.  216,  25  L.  ed. 
H64;  Pom.  Code  Remedies,  §  317;  Tomp- 
kins V.  Craig,  93  Fed.  885;  Smith  v.  John- 
son, 57  Ohio  St.  486,  49  N.  E.  693;  Perry 
V.  Turner,  55  Mo.  418;  Paine  v.  Stewart,  33 
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Conn.  516;  Smith  v.  Hoover,  39  Ohio  St. 
249. 

Several  defendants  cannot  be  joined  in  an 
action  to  enforce  the  liability. 

Abbey  v.  W.  B.  Crimes  Dry  Goods  Co.  44 
Kan.  415,  24  Pac.  426;  Hou^ell  v.  First  Nat. 
Bank,  62  Kan.  133,  34  Pac.  395. 

The  liability  sought  to  be  enforced  is  im- 
posed by  the  Constitution  and  statutes  of 
Kansas,  and  its  nature  is  to  be  determined 
by  those  statutes  and  the  judicial  decisions 
of  that  state. 

Patterson  v.  Lynde,  112  111.  196;  New 
Haven  Horse  Nail  Co.  v.  Linden  Spring  Co. 
142  Mass.  349,  7  N.  E.  773;  Fowler  v.  Lam- 
son,  146  111.  472,  34  N.  E.  932. 

The  remedy  provided  by  the  Kansas  stat- 
ute is  one  at  law  against  each  stockholder 
separately. 

Moi'ley  V.  Thayer,  3  Fed.  737;  23  Am.  ft 
Eng.  Enc.  Law,  p.  896 ;  Terry  v.  Little,  101 
U.  S.  216,  25  L.  ed.  864:  State  Nat.  Bank 
V.  Say  ward,  86  Fed.  45;  Elkhart  Nat.  Bank 
V.  Northwestern  Guaranty  Loan  Co.  30  C. 
C.  A.  632,  58  U.  S.  App.  83,  87  Fed.  253. 

The  liability  of  a  stockholder  is  one  which 
arises  from  the  relation  between  the  corpo- 
ration and  it-s  members,  and  the  rights 
sought  to  be  enforced  depend  upon  the  local 
laws  at  the  place  of  the  creation  of  the  cor- 
poration. This  liability  is  of  a  peculiar 
character,  involving  the  organic  laws  by 
which  the  corporation  is  created,  and  re- 
quiring local  administration. 

New  Haven  Horse  Nail  Co.  v.  Linden 
Spring  Co.  142  Mass.  349,  7  N.  E.  773; 
May  V.  Black,  77  Wis.  101,  45  N.  W.  949; 
Nimick  v.  Mingo  Iron  Works  Co.  25  W.  Va. 
184:  Young  v.  Fanccll,  139  111.  326,  28  N. 
E.  845;  Tuttle  v.  National  Bank  of  the  Re- 
public, 161  111.  497,  34  L.  R.  A.  750,  44  N. 
E.  984;  Hancock  Nat.  Bank  v.  Farnum,  20 
R.  T.  466,  40  Atl.  341 ;  Marshall  v.  Sherman, 
148  N.  Y.  0,  34  L.  R.  A.  757,  42  N.  E.  419; 
Bank  of  North  America  v.  Rindge,  154 
Mass.  203,  13  L.  R.  A.  56,  27  N.  E.  1015; 
Patterson  v.  Lynde,  112  111.  106;  Kansas  d 
hJ.  it.  Constr.  Co.  v.  Topeka,  S.  d  W.  R.  Co. 
135  Mass.  34,  46  Am.  Rep.  439. 

Messrs.  Thomas  Beer,  Henry  Newbe- 
gin, and  Robert  Newbegin,  for  defend- 
ant in  error  Newbegin: 

The  relation  of  the  stockholders  of  the 
corporation  to  its  creditors  is  a  contractual 
relation.  The  law  of  the  state  became  a 
part  of  the  contract  of  subscription. 

Hoicell  V.  Manglesdorf,  33  Kan.  194,  5 
Pac.  759:  Valley  Batik  d  Sav.  Inst.  v.  La- 
dies* Cong.  Sewing  Soc.  28  Kan.  423;  Hen- 
tig  V.  James,  22  Kan.  326;  Fla^h  v.  Conn, 
109  U.  S.  371,  27  L.  ed.  966,  3  Sup.  Ct.  Rep. 
203:  Fourth  Nat.  Bank  v.  Francklyn,  120 
U.  S.  757,  30  L.  ed.  829,  7  Sup.  Ct.  Rep. 
757:  First  Nat.  Bank  v.  Gustin  Minerva 
Consol.  Min.  Co.  42  Minn.  327,  6  L.  R.  A. 
676,  44  N.  W.  198;  Cook.  Stock  &  Stock- 
holders, 2d  ed.  §  223,  pp.  242,  243;  3 
Thomp.  Corp.  §  3018;  Mandel  v.  Swan  Land 
d  Cattle  Co.  154  111.  177,  27  L.  R.  A.  313, 
40  N.  E.  462;  Bank  of  North  America  v. 
Rindge,  57  Fed.  279;  Rhodes  v.  United 
States  Nat.  Bank,  34  L.  R.  A.  742,  13  C.  C. 
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A.  612,  24  U.  S.  App.  607,  66  Fed.  512; 
CuykendaU  v.  Miles,  10  Fed.  342;  McCar- 
thy V.  Lavasche,  89  111.  270,  31  Am.  Rep. 
83;  American  Freehold  Land  Mortg,  Co.  v. 
Woodworth,  79  Fed.  951,  82  Fed.  269;  Al- 
drieh  v.  Anchor  Coal  Co,  24  Or.  32,  32  Pac. 
756 ;  Hancock  Nat.  Bank  v.  Ellis,  166  Mass. 
414,  44  N.  E.  349;  Bell  v.  Fartoell,  176  111. 
489.  42  L.  R.  A.  804,  52  N.  E.  346. 

A  nonresident  who  derives  benefit  from 
the  law  of  a  state  by  entering  into  business 
under  it  as  a  stockholder  of  a  corporation 
created  by  the  state  cannot  escape  the  lia- 
bility imposed  by  the  law. 

3  Thomp.  Corp.  §  3069;  Fidelity  Ins, 
Trust  d  8,  D,  Co.  v.  Mechanics'  8av.  Bank, 
38  C.  C.  A.  193,  97  Fed.  297 ;  Western  Nat. 
Bank  v.  Reckless,  96  Fed.  70;  Richmond  v. 
Irons,  121  U.  S.  27,  30  L.  ed.  864,  7  Sup. 
Ct.  Rep.  788;  Hancock  Nat.  Bank  v.  Far- 
num,  176  U.  S.  640,  44  L.  ed.  619,  20  Sup. 
Ct  Rep.  506. 

The  refusal  of  the  court  to  enforce  this 
liability  against  Blair  and  the  other  de- 
fendants, if  the  court  below  had  jurisdiction 
over  them,  will  contravene  the  provision  of 
the  Constitution  of  the  United  States,  art. 

4,  §  1,  which  requires  that  ''full  faith  and 
credit  shall  be  given  in  each  state  to  the 
public  acts,  records,  and  judicial  proceed- 
ings of  every  other  state." 

.Mills  V.  Duryee,  7  Cranch,  481,  3  L.  ed. 
411;  Chicago  d  A.  R.  Co.  v.  Wiggins  Ferry 
Co.  119  U.  S.  615,  30  L.  ed.  519,  7  Sup.  Ct. 
Rep.  398;  Bicknell  v-  Comstock,  113  U.  S. 
149,  28  L.  ed.  962,  5  Sup.  Ct.  Rep.  399; 
Western  Nat.  Bank  v.  Reckless,  96  Fed. 
70;  Warrington  v.  Ball,  33  C.  C.  A.  609,  62 
U.  S.  App.  413,  90  Fed.  464;  Huntington  v. 
Attrill,  146  U.  S.  657,  36  L.  ed.  1123,  13 
Sup.  Ct.  Rep.  224 ;  Werlein  v.  New  Orleans, 
177  U.  S.  395,  396,  44  L.  ed.  819,  820,  20 
Sup.  Ct.  Rep.  682. 

The  remedy  afforded  by  the  state  creating 
the  corporation  will  be  granted  against  the 
stockholders,  by  the  court  having  jurisdic- 
tion over  them,  according  to  the  procedure 
of  the  forum  where  the  suit  is  brought. 

Bell  v.  Farwell,  176  111.  489,  42  L.  R.  A. 
804,  52  N.  E.  346;  Hatch  v.  Dana,  101  U. 

5.  205,  25  L.  ed.  885;  Stephens  v.  Fow,  83 
N.  Y.  313;  Nichols  v.  Stevens,  123  Mo.  96, 

•  25  S.  W.  578,  27  S.  W.  613;  Mandel  v.  Swan 
Land  d  Cattle  Co.  154  111.  177,  27  L.  R,  A. 
313,  40  N.  E.  462;  Clark  v.  Russell,  38  C. 
C.  A.  541,  9:^  Fed.  900;  Ferguson  v.  Sher- 
man, 116  Cal.  169,  37  L.  R.  A.  622,  47  Pac. 
1023;  Hale  y.  La^orence,  21  N.  J.  L.  714,  47 
Am.  Dec.  196;  Cincinnati,  H.  d  D.  R.  Co. 
v.  McMullen,  117  Ind.  439,  20  N.  E.  287; 
ffiggins  v.  Central  N.  E.  d  W.  R.  Co.  155 
Mass.  176,  29  N.  E.  534;  Herrick  v.  Minne- 
apolis d  St.  L.  R.  Co.  31  Minn.  11,  47  Am. 
Rep.  771,  16  N.  W.  413;  MoVickar  v.  Jones, 
70  Fed.  754;  Evey  v.  Mexican  C.  R.  Co.  38 
L.  R.  A.  387,  26  C.  C.  A.  407,  52  U.  S.  App. 
118,  81  Fed.  294;  8teu>art  v.  Baltimore  d 
0.  /?.  Co.  168  U.  S.  445,  42  L.  ed.  537,  18 
Sup.  Ct.  Rep.  105;  Dexter  v.  Edmands,  89 
Fed.  467 ;  Peter  v.  Farrel  Foundry  d  Mach. 
Co.  53  Ohio  St.  634,  42  N.  E.  690;  Young- 
ish L.  R.  A. 


love  V.  KeUy  Island  Lime  Co.  49  Okio  St. 
663,  33  N.  E.  234. 

All  the  defendants  below  were  properlj 
joined  as  parties,  and  henoe  rightfmly  sued 
m  Crawford  county. 

Thomp.  Corp.  §  3075;  Howell  v.  Mangles- 
dorf,  33  Kan.  194,  5  Pac  759;  Bank  of 
North  America  v.  Rindge,  57  Fed.  279; 
Jacohson  v.  Allen,  26  Blatohf.  525,  12  Fed. 
454;  Brown  v.  Trail,  89  Fed.  641;  Grund 
V.  Tucker,  5  Kan.  70;  New  York  L.  Ins.  Co. 
V.  Beard,  80  Fed.  66. 

If  the  contention  of  the  nonresident  de- 
fendants of  Crawford  county  is  sustained, 
and  Blair  is  held  alone  liable  to  the  plain- 
tiff in  this  action,  the  latter  would  have  a 
right  of  action  against  the  other  three  de- 
fendants, severally,  for  their  several  oon- 
tributive  shares.  Wherever  they  may  be 
held  liable, indirectly,  they  will  be  directiy, 
— especially  where  it  will  avoid  multipliei^ 
of  suits. 

Tobin  V.  Portland,  8.  d  P.  R.  Co.  59  Me. 
183,  8  Am.  Rep.  415;  Toledo  Consol.  Street 
R.  Co.  V.  Sweeney,  8  Ohio  C.  C.  298;  New 
York  L.  Ins.  Co.  v.  Beard,  80  Fed.  66; 
Warner  v.  Callendar,  20  Ohio  St.  190; 
Kantzman  v.  Weirick,  26  Ohio  St  330;  NeU 
V.  OJUo  Agricultural  d  M.  College,  31  Ohio 
St.  15;  Carman  v.  Plass,  23  N.  Y.  286; 
Poicers  V.  Chesapeake  d  0.  R.  Co.  169  U.  8. 
97,  42  L.  ed.  674,  18  Sup.  Ct.  Rep.  264. 

When  the  defendants  subscribed  for  their 
shares,  the  Constitution  and  laws  of  Kansas 
entered  into  and  became  part  of  their  con- 
tract of  subscription. 

Compton  V.  Wahash,  St.  L.  d  P.  R.  Co. 
45  Ohio  St.  619,  16  N.  E.  110,  18  N.  E.  380; 
Holhrook  v.  Ires,  44  Ohio  St.  624,  9  N.  E. 
228;  Banks  v.  De  Witt,  42  Ohio  St.  263; 
Hoxcell  V.  Manglesdorf,  33  Kan.  423,  5  Pac. 
759;  Valley  Bank  d  8a^.  Inst.  v.  Ladies' 
Cong.  Sewing  Soc.  28  Kan.  423;  Head  v. 
Daniels,  38  Kan.  1,  15  Pac.  911;  Flash  v. 
Conn,  109  U.  S.  371,  27  L.  ed.  966,  3  Sup. 
Ct.  Rep.  263. 

Both  upon  the  ground  of  the  insolvency  of 
the  corporation,  and  the  return  of  the  exe- 
cution unsatisfied,  a  right  of  action  against 
the  stockholders  accrued  to  Newbegin. 

The  usual  liability  of  stockholders  im- 
posed by  statute  is  contractual. 

Lotory  v.  Inman,  46  N.  Y.  126;  Paine  v. 
Stetcort,  33  Conn.  516;  Bond  ▼.  Appleton, 
8  Mass.  472,  5  Am.  Dec.  Ill;  Re  Warren's 
Estate,  52  Mich.  557,  18  N.  W.  356;  AuU- 
man*s  Appeal,  98  Pa.  506;  Dennis  y.  Lot 
Angeles  County  Super.  Ct.  91  Cal.  548,  27 
Pac.  1031;  Bagley  v.  Tyler,  43  Mo.  App. 
195;  Hoir.ell  v.  Manglesdorf,  33  Kan.  194, 
5  Pac.  759;  Nimick  v.  Mingo  Iron  Works 
Co.  25  W.  Va.  184;  Dennick  v.  Central  R. 
Co.  103  U.  S.  11,  26  L.  ed.  439;  McDonaugk 
V.  Phelps,  15  How.  Pr.  372;  Seymour  t. 
Stnrgess,  26  N.  Y.  134;  Hawthorne  v.  Oaief, 
2  Wall.  10,  17  L.  ed.  776;  Western  Nat. 
Bank  v.  Lawrence,  117  Mich.  669,  76  N.  W. 
105 ;  Broicn  v.  TraU,  89  Fed.  641. 

The  defendants  below  are  all  guarantors 
of  the  same  indebtedness,  and  as  such  giiar^ 
antors  are  jointly  and  severally  liable.  If 
the  stockholders  are  guarantors  or  sureties. 
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"the  principal  debtor  and  the  guarantors  or 
sureties  are  all  debtors,  in  equal  degree,  to 
the  creditor  who  may  recover  the  debt 
■against  all  or  any  of  them.  The  remedy 
provided  by  statute  has  not  superseded  a 
proceeding  in  equity  in  the  nature  of  a  cred- 
itors' bill,  and  such  a  creditors'  bill  may  be 
maintained  on  any  valid  judgment. 

Beach,  Modem  Eq.  Pr.  §  887;  Catlin  v. 
Doughty,  12  How.  Pr.  467;  Bennett  v.  Mo- 
^htire,  58  Barb.  626;  Bartlett  v.  Drew,  67 
N.  Y.  587;  Burt  v.  Hoettinger,  28  Ind.  217; 
^Seymour  v.  Brigga,  11  Wis.  196;  Ludea  v. 
Hood,  29  Kan.  49;  Mann  v.  Appel,  31  Fed. 
378. 

It  is  a  mistake  to  call  the  plaintiff's  ac- 
-tion  a  creditors'  bill. 

Beach,  Modem  Eq.  Pr.  §  883;  Pom.  Eq. 
njur.  §  1445. 

The  statute  gives  a  right  to  the  party 
which  the  court  will  enforce  by  its  own  rem- 
-edies. 

Dennich  v.  Central  R.  Co.  103  U.  S.  11, 
21,  26  L.  ed.  439,  442;  State  ex  reh  Templin 
v.  Farmer,  7  Ohio  C.  C.  432. 

The  stockholder's  liability,  not  being  an 
asset  or  interest  of  the  corporation,  under 
-either  the  laws  of  Ohio  or  of  Kansas,  is  not 
property  of  the  judgment  debtor,  and  can- 
not be  reached  by  creditors'  bill. 

Thomp.  Corip.  §  3098. 

Wherever,  either  by  the  common  law,  or 
the  statute  law  of  a  state,  a  risht  of  ac- 
tion has  become  lixed  and  a  legal  liability 
has  been  incurred,  that  liability  may  be  en- 
forced and  the  right  of  action  pursued  in 
any  court  which  has  jurisdiction  of  such 
matters  and  can  obtain  jurisdiction  of  the 
narticB. 

Dennick  v.  Central  R.  Co.  103  U.  S.  11,  26 
Ti.  ed.  439 ;  State  ex  rel.  Templin  v.  Farmer, 
7  Ohio  C.  C.  433 ;  Texas  &  P.  R.  Co.  v.  Cox, 
146  U.  S.  593,  36  L.  ed.  829,  12  Sup.  Ct. 
Rep.  905;  Northern  P.  R:  Co.  v.  Bahoook, 
164  U.  S.  190,  192,  38  L.  ed.  958,  959,  14 
Sup.  Ct,  Rep.  978;  Harrison  v.  Baldwin,  5 
•Ohio  C.  C.  310;  Greenwood  v.  Curtis ,  6 
Mass.  358,  4  Am.  Dec.  145;  Smith  v.  God- 
frey, 28  N.  H.  379,  61  Am.  Dec.  617;  HiU 
V.  Spear,  50  N.  H.  253,  9  Am.  Rep.  205. 

No  statute  of  Ohio  nullifies  the  constitu- 
tional or  statutory  contracts  between  the 
creditors  of  a  foreign  corporation  and  its 
stodcholders,  and  in  the  absence  of  such  a 
statute,  unless  the  contract  sought  to  be  en- 
forced is  injurious  to  the  rights  of  the  state 
or  its  citizens,  or  offends  public  morals,  or 
violates  public  faith,  it  ought  to  have  the 
same  validity,  interpretation,  and  obliga- 
tory force  in  the  lex  fori  as  in  the  lex  loci 
contr€U}tus. 

Harrison  v.  Baldwin,  6  Ohio  C.  C.  310. 

It  is  not  contrary  to  the  policy  of  this 
state  to  enforce  contracts  made  in  other 
states. 

Sortwell  V.  Jewett,  9  Ohio,  181;  Fuller 
v.  Steiglits,  27  Ohio  St.  355,  22  Am.  Rep. 
:J12;  Story,  Confl.  L.  35,  3G. 

The  liability  of  the  domestic  shareholder 
in  a  foreign  corporation  will  be  enforced. 

Thomp.  Corp.  §  3050;  New  York  L.  Ins. 
•Co.  V.  Beard,  80  Fed.  66. 
68  L.  R.  A. 


The  validity  of  a  contract  is  to  be  decid- 
ed by  the  law  of  the  place  where  it  is  made. 
If  it  is  valid  there,  it  is,  by  the  general  law 
of  nations,  jure  gentium,  held  valid  every- 
vrhere 

I      Beli  V.  Farwell,  176  111.  489,  42  L.  R.  A. 
i  804,  52  N.  E.  346. 

An  action  at  law  will  lie  to  enforce  the 
statutory  liability  of  stockholders  of  a  cor- 
poration created  by  the  laws  of  another 
state,  if  that  is  a  general  and  absolute  lia- 
bility enforceable  in  an  ordinary  action  at 
law  in  the  state  of  incorporation. 

Bfarshall  v.  Sherman,  148  N.  Y.  9,  34  L. 
R.  A,  758,  42  N.  E.  419;  Sa/cings  Asso.  v. 
O'Brien,  51  Hun,  45,  3  N.  Y.  Supp.  764; 
Lowry  v.  Inman,  46  N.  Y.  119;  Perkins  v. 
Church,  31  Barb.  84;  Hodgson  v.  Cheever, 
8  Mo.  App.  318;  Paine  v.  Stewart,  33  Conn. 
516:  Aldrich  v.  Anchor  Coal  d  Development 
Co.  24  Or.  32,  32  Pac.  756;  Hancock  Nat. 
Bank  v.  Ellis,  166  Mass.  414,  44  N.  E.  349; 
Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S. 
747,  30  L.  ed.  826,  7  Sup.  Ct  Rep.  767; 
Mills  V.  Scott,  99  U.  S.  25,  25  L.  ed.  294; 
Whittnan  v.  National  Bank,  28  C.  C.  A.  404, 
51  U.  S.  App.  536,  83  Fed.  288;  American 
Freehold  L(ind  Mortg.  Co.  v.  Woodtoorth,  79 
Fed.  951,  82  Fed.  269;  Bank  of  North  Amer- 
ica  v.  Rindge,  57  Fed.  279 ;  Rhodes  v.  Unit- 
ed States  Nat.  Bank,  34  L.  R.  A.  742,  13 
C.  C.  A.  612,  24  U.  S.  App.  607,  66  Fed. 
612;  McVickar  v.  Jones,  70  Fed.  764;  ^o- 
tional  Bank  v.  Whitman,  76  Fed.  697 ;  Flash 
y.'Conn,  109  U.  S.  371,  27  L.  ed.  966,  3  Sup. 
Ct.  Rep.  263 ;  Dennick  v.  Central  R,  Co.  103 
U.  S.  11,  26  L.  ed.  439;  Ferguson  v.  Sher- 
man,  IIC  Cal.  169,  37  L.  R.  A.  622,  47  Pac. 
1023. 

Spear,  J.,  delivered  the  opinion  of  the 
court : 

Upon  the  record  their  arises  the  question 
identical  with  that  presented  in  the  case  of 
Kvlp  V.  Fleming,  65  Ohio  St.  321,  62  N.  E. 
334,  and  we  refer  to  the  report  of  that  case 
as  settling  the  right  of  a  creditor  of  an  in- 
solvent   Kansas    corporation     (other    than 
railroad,  charitable,  or  religious)   to  main- 
tain in  Ohio  an  action,  based  upon  proper 
I  pleadings,  against  a  single  stodcholder  of 
•  such  corporation,  resident  of  this  state,  to 
j  enforce  the  statutory  liability  arising  un- 
I  dcr  the  Constitution  and  laws  of  Kansas. 

It  remains  to  inquire  whether  a  joint  ac- 
I  tion  a^nst  several  stockholders  can  be 
maintained  by  a  judgment  creditor  of  such 
I  corporation  in  our  courts,  and,  if  it  can, 
whether,  the  suit  being  brought  in  the  coun- 
ty of  the  residence  of  one,  summons  may  go 
to  the  other  counties  to  bring  in  the  non- 
re.sident  defendants.  The  entire  proposi- 
tion depends,  we  suppose,  on  the  proper  de- 
termination of  the  question  whether  such 
joint  action  may  be  brought.  If  it  can  be, 
then,  under  §  6038,  Rev.  Stat.,  summons 
may  be  issued  to  any  other  county,  against 
one  or  more  of  the  defendants.  The  finding 
of  the  trial  court  shows,  among  other 
things,  that  the  Westem  Investment  Loan  & 
Trust  Company  was  a  Kansas  corporation, 
other  than  railroad,  religious,  or  charita- 
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ble,  and  that  it  was  insolvent,  and  had  been 
dissolved  more  than  one  year  prior  to  the 
oommencement  of  the  action;  that  Blair 
was  a  stockholder  to  the  amount  of  $2,500 
par  value,  Gage  to  a  like  amount,  and  Gra- 
ham to  the  amount  of  $5,000,  and  that  they, 
with  the  estate  of  Lockwood,  were  the  only 
stockholders  of  the  corporation  within  the 
jurisdiction  of  the  court;  that  plaintiff  be- 
low is  a  judgment  creditor  of  the  corpora- 
tion to  the  amoimt  of  $1,903.52;  and  that 
executions  had  been  issued  against  the  cor- 
poration on  the  judgment  and  returned  un- 
satisfied, and  no  part  of  the  judgment  has 
been  paid.  The  action  was  to  recover 
against  the  defendants  on  their  individual 
liability  as  stockholders,  not  for  unpaid 
stock,  but  upon  their  liability  to  an  addi- 
tional amount  equal  to  the  stock  owned  by 
each ;  and  it  was  found  that  by  the  statutes 
of  Kansas,  where  such  corporations  have 
been  dissolved  leaving  debts  unpaid,  suits 
may  be  brought  against  any  person  or  per- 
sons who  were  stockholders  at  the  time  of 
such  dissolution  without  joining  the  corpo- 
ration in  such  suit,  and,  if  judgment  be  ren- 
dered, and  execution  satisfied,  the  defendant 
or  defendants  may  sue  all  stockholders  at 
the  time  of  dissolution  for  the  recovery  of 
such  debt  for  which  they  were  liable,  and 
the  execution  upon  the  judgment  shall  di- 
rect the  collection  to  be  made  from  the 
property  of  each  stockholder  respectively; 
and,  if  any  number  of  stockholders  (de- 
fendants in  the  case)  shall  not  have  prop- 
erty enough  to  satisfy  his  or  her  portion  of 
the  execution,  then  the  amount  of  deficiency 
shall  be  divided  equally  among  all  of  the  re- 
maining stockholders,  and  collection  made 
accordingly,  deducting  from  the  amount  a 
sum  in  proportion  to  the  amount  of  stock, 
if  any,  owned  by  the  plaintiff  at  the  time 
the  company  dissolved. 

The  contention  a^inst  the  judgment  be- 
low is  put  in  varying  forms.  As  to  Gage 
and  Graham  it  is  insisted  that  whether  l£e 
court  acquired  jurisdiction  over  them  de- 
pends upon  the  character  of  the  liability 
imposed  by  the  Kansas  statute.  If  that  is 
joint,  or  joint  and  several,  they  could  be 
joined;  if  several  only,  they  could  not  be 
joined  unless  the  statutes  specially  provide 
for  joining  them  in  that  particular  class  of 
several  liabilities.  In  fact,  however,  the 
Kansas  statutes  provide  only  for  a  several 
action,  the  liability  being  to  respond  only  to 
an  individual  creditor  for  the  whole  amount 
of  his  claim  up  to  the  amount  of  the  stock- 
holder's holdings,  there  being  no  provision, 
as  in  Ohio,  for  joining  all  the  stockholders, 
and  making  an  equitable  assessment  to  pay 
the  corporate  debts.  As  matter  of  princi- 
ple, the  whole  contention  rests  upon  the 
proposition  that  the  defendants  were  in  no 
sense  joint  contractors;  that  their  minds 
never  met;  that  they  never  agreed  to  be- 
come jointly  responsible  for  any  debt  of  the 
corporation,  but  that  whatever  obligation 
each  entered  into  was  a  several  obligation, 
and,  that  being  so,  no  joint  judgment  could 
be  rendered  against  them,  and  hence  no 
joint  action  could  be  maintained.  It  is 
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true  that  the  supreme  court  of  KansaSr 
in  Abbey  v.  W,  B.  Chrimes  Dry  Good» 
Co.  44  Kan.  415,  24  Pac.  426,  and 
in  Howell  v.  First  Nat,  Bank,  62  Kan. 
133,  34  Pac.  395,  held  that  "the  liability 
of  the  stockholder  is  several,  and  not  joint, 
and,  \\hen  proceeded  against  by  action,  each 
must  be  sued  separately."  The  stockhold- 
ers, it  may  be  conceded,  are  not  jointly  lia- 
ble in  the  sense  that  the  liability  is  created 
by  the  same  original  instrument,  to  wit, 
the  subscription  to  the  stodc,  for  it  is  not; 
nor  in  the  sense  that  one  may  be  held  in 
an  unlimited  amount  for  the  default  of  an- 
other. He  cannot,  in  any  event,  no  matter 
how  many  others  default,  be  held  for  more 
than  the'  amount  of  his  stock.  But  they 
are  all,  in  a  sense,  guarantors  for  the  same 
obligations,  and  jointly  liable  in  the  sense 
that  they  are,  to  the  extent  above  stated, 
equally  liable  to  the  creditors  for  their  pay- 
ment. And,  while  their  liability  does  not 
aiise  upon  the  same  original  promise,  yet 
it  does  arise  upon  a  promise  of  precisely 
the  same  character;  and  w^hen  one  has  paid 
he  may  have  contribution  against  those  who 
Imve  not  paid.  These  are  characteristics  of 
joint  liability,  although,  in  the  strictest 
sense,  as  already  stated,  the  liability  is  not 
joint.  Beyond  this  the  stockholders  became 
conditionally  liable  at  the  same  moment 
and  on  the  same  evidence  of  indebtedness 
of  the  company,  to  wit,  the  note  which  is 
the  foundation  of  the  action,  and  alike  con- 
ditionally liable  on  the  judgment  obtained 
thereon  at  its  rendition;  and  alike  abso- 
lutely liable  at  the  same  moment  on  the 
judgment  on  return  of  the  execution  against 
the  corporation  nulla  bona,  the  corporation 
being  insolvent,  and  having  been  dissolved. 
These  conditions  as  to  liability  attached  to 
membership  in  the  corporation,  and  when 
the  corporation  was  exhausted  the  liability 
of  the  stockholders — all  of  them — ^was  fixed 
and  determined  exactly  alike  in  all  respects 
save  as  to  amount.  All  were,  therefore, 
liable  for  the  debt  of  the  corporation  thus 
ascertained,  and,  though  perhaps  not  tech- 
nically liable  as  joint  obligors,  yet  beyond 
question  severally  liable;  and  it  is  difficult 
to  .see  why  they  are  not  fairly  brought  with- 
in the  spirit  of  our  statute  (§  5009),  which 
provides:  "One  or  more  of  the  persons  sev- 
erally liable  on  an  instrument  may  be  in- 
cluded in  the  same  action  thereon." 

But,  however  this  may  be,  giving  due  ef- 
fect to  the  decisions  cited  as  settling  the 
question  for  the  state  courts  of  Kansas,  do 
they  settle  it  for  the  courts  of  Ohio?  The 
Kansas  statute  already  quoted  provides  that 
suits  may  be  brought  against  any  person  or 
persons  who  were  stockholders  at  the  time- 
of  the  dissolution,  and  then  provides  that, 
where  execution  has  been  satisfied,  the  de- 
fendant or  defendants  may  sue  all  who  were 
stockholders  for  contribution;  and  it  is  fur- 
ther provided  that  a  creditor  may  sue  any 
stockholder  severally.  If  this  procedure 
were  followed  in  this  case,  and  recovery 
and  collection  had  against  Blair  (the  de- 
fendant in  whose  county  the  suit  was  com- 
menced), he  might  sue  the  other  two  aev- 
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©rally  for  their  respective  shares;  or,  if 
Blair's  liability  did  not  satisfy  the  plain- 
tiff's claim,  he  (plaintiff)  might  sue  either 
of  the  other  defendants  severally,  and,  if 
there  still  remained  something  due  on  his 
judgment,  he  might  sue  the  remaining  de- 
fendant, thus  leading  to  a  multiplicity  of 
.suits.  Indeed,  it  would  seem,  also,  that 
plaintiff  might,  on  this  theory,  maintain  a 
separate  suit  against  each  stockholder  at 
the  same  time.  Such'  results  would  be  at 
war  ^ath  the  spirit  of  our  law.  Not  only 
is  it  required  in  a  suit  against  a  stockhold- 
er of  an  Ohio  corporation  that  all  other 
stockholders  upon  whom  service  may  be  had 
in  the  state  be  brought  in,  but  by  numer- 
ous provisions  of  statute  is  it  made  manifest 
that,  where  no  unjust  results  will  follow, 
and  where  one  judgment  or  decree  may  end 
a  controversy,  all  persons  who  may  be  even 
remotely  interested  in  the  final  result 
should  be,  or  must  be,  made  parties,  so  that 
a  speedy  end  may  be  had  to  the  litigation. 
True,  our  statute  requires,  as  to  suits 
against  stockholders  of  an  Ohio  corporation, 
that  the  corporation  be  brought  in.  The 
statute  of  Kansas,  however,  which  gives  ef- 
fect to  the  stockholder  s  contract,  dispenses 
witn  that  formality;  so  that  the  right  to 
have  the  corporation  before  the  court  does 
not  attach  to  the  stockholder's  liability. 
Such  right  does  not  pertain  to  his  position 
as  a  stockholder;  and  it  would  seem  that, 
in  a  case  like  the  one  at  bar,  the  presence  of 
the  corporation  would  be  a  mere  formality. 
A  final  judgment  has  been  taken  against 
it;  it  has  been  dissolved  and  its  property 
appropriated;  and  it  is  apparent  that  its 
presence  as  a  party  could  not  avail  either 
litigant  in  any  aspect  of  the  case.  True, 
also,  is  it  that  the  other  creditors,  if  such 
there  be,  are  not  parties.  But  here,  too,  it 
is  not  perceived  that  their  absence  can  work 
prejudice  to  any  of  the  defendants,  inas- 
much as  the  statute  of  Kansas — the  law 
which  gives  character  to  the  liability  of  the 
stockholders,  and  determines  the  substan- 
tive rights  of  all  the  parties — in  terms  per- 
mits one  creditor  to  sue  for  himself,  and 
protects  the  stockholder,  where  his  statu- 
tory liability  has  been  exhausted,  from  sub- 
sequent suits  of  other  creditors.  These 
matters  all  pertain  to  the  legal  rights  of 
the  parties,  and  for  a  determination  of  such 
rights  we  look  to  the  law  of  the  jurisdiction 
where  the  liability  accrued.  Not  so,  how- 
ever, necessarily,  with  respect  to  the  man- 
ner and  means  by  which  tliose  rights  are  to 
be  enforced.  These  are  matters  of  proced- 
ure only.  They  relate,  not  to  the  substxin- 
tive  rights  of  the  parties,  nor  to  the  rules 
of  law  upon  which  their  respective  claims 
are  to  be  ultimately  decided,  but  to  the  form 
of  action  and  method  of  conducting  it.  So 
that,  if  the  subject  of  the  litigation  can, 
consistent  with  the  rights  of  the  parties,  be 
determined  in  one  action,  no  reason  is  ap- 
}>arent,  under  the  spirit  of  our  laws,  why 
such  action  cannot  be  maintained.  In  this 
manner  the  substantial  rights  of  the  parties 
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are  enforced,  not  as  matter  of  comity,  but 
because  of  a  contract  liability  entered  into- 
in  another  state,  and  made  enforceable  by 
the  laws  of  that  state.  But  in  thus  giving 
effect  to  the  law  of  a  sister  state  as  to  mat- 
ter of  liability  and  the  right  to  recover,  we 
are  not  required  to  adopt  the  methods  of  the 
courts  of  that  state  in  workinc  out  results 
either  upon  the  ground  of  comity  or  other- 
wise. But  even  the  Kansas  statute  does  not 
undertake  to  provide  any  form  of  action.. 
It.  merely  provides  that  suits  may  be  brought 
against  any  persons  who  are  stockholders, 
'ind  in  New  York  L.  Ins.  Co.  v.  Beard,  80 
Fed.  Qb,  it  is  distinctly  held  that  the  provi- 
sion above  stated  contemplates  "a  proceeding 
either  at  law  or  in  equity,  as  the  facts  may 
require,  and  that,  while  the  liability  is  a 
severable  one  against  each  stockholder,  yet 
to  'avoid  a  multiplicity  of  suits  a  bill  in 
equity  may  be  maintained  by  judgment  cred- 
itors against  a  number  of  the  stockholders- 
to  enforce  this  double  liability,  and  at  the 
same  time  their  liability  for  any  unpaid 
stock."  Foster,  J.,  in  the  opinion,  observes: 
"There  is  a  severable  liability  imposed  on 
each  stockholder,  and  doubtless  the  creditor 
could  proceed  at  law  against  any  single 
stockholder ;  but  it  does  not  follow  that  this 
remedy  is  necessarily  exclusive,  and  I  do 
not  understand  that  the  supreme  court  of 
Kansas  has  so  held  in  Abbey  v.  TF.  B.  Grimes 
Dry  Good^  Co.  44  Kan.  415,  24  Pac.  426,  or 
in  Howell  V.  First  Nat.  Bank,  52  Kan.  133,. 
34  Pac.  395.  If  a  party  has  a  plain  and  ade- 
quate remedy  at  law,  equity  will  not  inter- 
fere. Among  the  reasons,  however,  which 
justify  a  resort  to  equity,  is  that  it  prevents- 
a  multiplicity  of  suits  at  law."  Much  learn- 
ing on  the  subject  is  epitomized  by  Prof. 
Pomeroy  in  his  work  on  Equity  Jurispru- 
dence. We  quote  §  181:  "Where  numerous 
actions  at  law  are  brought,  or  are  about  to 
be  brought,  either  by  the  same  or  different 
parties,  all  involving  and  requiring  the  de- 
cision of  the  same  questions  of  law  or  of 
fact,  so  that  the  determination  of  one  would 
not  likely  affect  the  others,  a  court  of  equity 
may.  in  order  to  do  full  justice  to  the  liti- 
gants and  to  avoid  great  expense,  take  cog- 
nizance, and  adjudicate  upon  all  the  rights- 
and  confer  all  the  remedies  in  one  suit,  al- 
though both  the  primary  rights  and  the  final 
reliefs  are  legal.  This  instance  of  the  con- 
current jurisdiction  plainly  rests  upon  the 
arbitrary,  unyielding,  and  insufficient  modes 
c)f  procedure  in  actions  at  law,  and  in  the 
.iniple  power  of  the  equitable  procedure  to 
adapt  its  judicial  proceedings  and  its  final 
reliefs  to  the  circumstances  of  each  case  by 
bringing  in  all  parties  interested  in  a  con- 
troversy, no  matter  how  unequal  their  in- 
terest may  be,  and  by  awarding  complete 
relief  no  matter  how  conditional  and  lim- 
ited to  all  these  parties,  by  means  of  one 
suit  and  decree."  Again,  §  243 :  "The  mul- 
tiplicity of  suits  to  be  avoided,  which  are 
generally  actions  at  law,  shows  that  the 
legal  remedies  are  inadequate,  and  they  can- 
not meet  the  ends  of  justice;  and  therefore 
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a  court  of  equity  interferes,  and,  although 
the  primary  rights  and  interests  of  the  par- 
ties are  legal  in  their  nature^  it  takes  cog- 
nizance of  them,  and  awards  some  specific 
•equitahle  remedy,  which  gives,  perhaps,  in 
•one  proceeding  more  substantial  relief  than 
could  be  obtained  in  numerous  actions  at 
law."  Section  245 :  "Where  the  same  party 
has  or  claims  to  have  some  common  right 
4igainst  a  number  of  persons,  the  establish- 
ment of  which  would  regularly  require  a 
separate  action  brought  by  him  against  each 
of  these  persons,  or  brought  by  each  of  them 
against  him,  and  instead  thereof  he  might 
j>rocure  the  whole  to  be  determined  in  one 
suit  brought  by  himself  against  all  the  ad- 
verse claimants  as  codefendants."  It  should  . 
be  observed  in  this  connection  that  the  pre-  i 
vention  of  a  multiplicity  of  suits  as  a  ground  | 
•for  the  equity  jurisdiction  does  not  mean  | 
the  complete  and  absolute  interdiction  or 
prevention  of  any  litigation  concerning  the 
matters  in  dispute,  but  the  substitution  of 
•one  equitable  suit  in  place  of  the  other  kinds 
of  judicial  proceeding,  by  means  of  which 
the  entire  controversy  may  be  finally  de- 
cided." Also,  §  269:  "The  weight  of  author- 
ity is  simply  overwhelming  that  the  juris- 
diction may  and  should  be  exercised  either 
on  behalf  of  a  numerous  body  of  separate 
•claimants  against  a  single  party,  or  on  be- 
half of  a  single  party  against  such  a  numer- 
ous body,  although  there  is  'no  common ; 
title,'  nor  'community  of  right'  or  of  'inter- 
-est  in  the  subject-matter,'  among  these  in- 
dividuals, but  where  there  is  and  because 
there  is  merely  a  community  of  interest 
among  them  in  the  questions  of  law  and 
fact  involved  in  the  general  controversy,  or 
in  the  kind  and  form  of  relief  demanded  and 
obtained  by  or  against  each  individual  mem- 
her  of  the  numerous  body."  Quoting  fur- 
ther, and  from  §  274:  "The  jurisdiction  has 
heen  exercised  in  the  following  cases  belong- 
ing to  this  class,  and  in  mos^  if  not  all,  of 
them  it  may  be  regarded  as  fully  settled: 
In  suits  by  a  single  plaintiff  to  establish  a 
•common  right  against  a  numerous  body  of 
persons,  where  the  opposing  claims  of  these 
individuals  have  some  communitv  of  inter- 
est, or  arise  from  some  common  title;  .  .  . 
in  suits  by  a  single  plaintiff  against  a  nu- 
merous body  of  persons  to  establish  his  own 
right  and  defeat  all  their  opposing  claims, 
where  the  claims  of  these  persons  are  legally 
separate,  arose  at  different  times  and  from 
separate  sources,  and  are  common  only  with 
respect  to  their  interest  in  the  question  in- 
volved and  in  the  kind  of  relief  to  be  ob- 
tained by  or  against  each;  in  suits  by  a 
single  plaintiff  against  numerous  defend- 
ants, parties  to  a  complicated  contract, 
where  his  rights  against  each  are  similar 
and  legal,  but  would  require  for  their  de- 
termination a  number  of  simultaneous  or 
successive  actions  at  law."  Mr.  Morawetz, 
in  his  work  on  Private  Corporations  (§  896), 
upon  the  same  general  subject,  observes: 
""However,  the  remedy  by  action  at  law  does 
not  exclude  the  remedy  by  bill  in  chancery. 
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The  scope  of  the  two  remedies  is  not  the 
same.  In  an  action  at  law  no  final  adjust- 
ment of  the  rights  and  equities  exiating 
among  the  stockholders  and  creditors  in  pos- 
sible; in  a  proceeding  in  chancery,  however, 
all  rights  and  remedies  can  be  fully  adjusted 
and  protected.  The  general  rule,  therefore, 
is  that,  although  a  creditor  may  sue  the  in- 
dividual stockholder  at  law  to  enforce  his 
statutory  liability,  the  courts  of  equity 
maintain  the  jurisdiction  for  the  purpose  of 
enforcing  ratable  contribution  among  the 
stockholders  and  making  a  just  distribution 
of  tihe  proceeds  of  the  liability  among  the 
company's  creditors." 

It  is  further  insisted  that  the  right  to  be 
sued  separately  is  a  right  which  inheres  in 
the  contract  on  which  the  liability  of  the 
Kansas  stockholder  rests  by  virtue  of  the 
construction  of  the  statutes  by  the  Kansas 
courts,  because  when  it  is  held  that  the 
stockholders  must,  in  that  state,  be  sued 
separately,  the  implication  follows  that  they 
cannot  be  sued  otherwise  in  any  jurisdic- 
tion. But  the  answer  to  this  is  that  the 
effect  of  the  Kansas  statutes  is  to  make  the 
obligation  of  the  stockholder  a  contractual 
one,  and  an  obligation  resting  upon  oontnust 
may  be  enforced  in  any  jurisdiction  where 
service  may  be  had  on  the  party;  and  the 
method  of  enforcement,  as  we  have  already 
found,  depends,  not  upon  the  law  of  the 
state  where  the  contract  is  made,  but  upon 
that  of  the  state  where  its  enforcement  is 
sought.  There  can  be  no  vested  right  in  the 
form  of  remedy.  So  that>  when  a  stock- 
holder subscribes  to  the  capital  stock  of  a 
corporation,  he  thereby  assumes  a  contract- 
ual obligation,  with  the  incident  that  the 
creditor  may  pursue  him  in  any  jurisdiction 
where  service  may  be  had  upon  him,  and 
thus  necessarily  consents  to  the  maintenance 
of  such  form  of  action  as  the  law  where  the 
enforcement  is  sought  may  permit.  We  are 
aware  that  there  are  decisions  of  courts  of 
high  standing  which  are  in  apparent  con- 
flict with  the  conclusion  we  have  reached, 
but,  with  due  respect,  we  are  not  able  to  as- 
sent to  the  binding  force  of  those  decisions 
as  applied  to  the  jurisprudence  of  Ohio. 
Among  many  decisions  bearing  in  greater 
or  less  degree  upon  the  questions  here  dis- 
cussed we  cite:  Umsied  v.  Buskirk,  17  Ohio 
St.  113;  Northern  P.  R.  Co,  v.  Bahcock,  154 
U.  S.  190,  38  L.  ed.  958,  14  Sup.  Ct  Rep. 
978;  Texa^  d  P.  R.  Co.  v.  Cox,  146  U.  S. 
593,  36  L.  ed.  829,  12  Sup.  Ct.  Rep.  905; 
Denniok  v.  Central  R,  Co.  103  U.  S.  11,  26 
L.  ed.  439;  Brown  v.  Trail,  9  Am.  &  £ng. 
Corp.  Gas.  N.  S.  162,  and  cases  there  cited, 
89  Fed.  641 ;  Weber  v.  Fickey,  use  of  Lana- 
han,  47  Md.  196,  28  Am.  Rep.  448;  BaU  y. 
Reese,  58  Kan.  614,  50  Pac.  875;  Jacohwn 
V.  Allen,  20Blatchf.  525,  12  Fed.  454;  Fer- 
guson V.  Sherman,  116  CaL  169,  37  L.  R.  A. 
622.  47  Pac.  1023. 

It  is  further  urged  that  the  petition  in 
this  case  is  a  mere  creditors'  bill  in  chan- 
cery, and  that  a  creditors'  bill  cannot  be 
maintained  in  this  state  on  the  judgment  ef 
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4tBotheT  state.  Not  at  all.  The  suit  is  not 
brought  to  reach  debts  due  the  corporation. 
The  stockholder  is  not  a  debtor  of  the  cor- 
poration; he  is  a  debtor  of  the  creditor. 
The  form  of  the  proceeding,  it  is  true,  is  in 
the  nature  of  an  emiitable  action.  The  ob- 
ject is  to  bring  stockholders  who  are  within 
the  jurisdiction  of  the  Ohio  court  before  it 
in  one  action,  in  order,  as  heretofore  stated, 
to  avoid  a  multiplicity  of  suits.  This  is  the 
province  of  equity.  We  see  no  insuperable 
barrier  to  the  accomplishment  of  that  ob- 
ject in  this  suit.  But  the  form  of  action  is 
not  of  consequence  here.  Both  by  the  stat- 
ute of  Kansas  and  by  our  own  the  distinc- 
tion between  actions  at  law  and  suits  in 
«quity,  and  the  forms  of  all  such  actions 
and  suits,  heretofore  existing,  are  abolished, 
and  there  is  substituted  one  form,  called  a 
''civil  action.-'  The  sufficiency  of  a  petition 
<lepends  upon  the  allegations,  and  not  upon 
the  form.  If  the  action  be  properly  brought, 
and  the  allegations  of  fact  sufficient,  the 
form  is  not  of  consequence. 

We  have  not  adverted  to  all  the  numerous 
propositions  of  counsel.  All  have,  however, 
been  considered.  The  judgment  of  the  courts 
below  is  further  criticised  by  counsel  for 
Graham  as  erroneous  in  amount,  it  being 
insisted  that  there  is  no  evidence  warrant- 
ing the  finding  that  he  was  the  owner  of 
$5,000  of  stock  par  value.  He  does  not  deny 
having  been  a  stockholder.  An  examination 
of  the  record  shows  there  is  some  evidence 
tending  to  support  the  judgment  in  this  re- 
spect, and  it  seems  apparent  that  the  cause 
was  tried  upon  the  assumption  that  he  was 
the  owner  of  stock  in  that  amount. 

The  defendant  in  error  Newbegin  com- 
plains that  in  computing  interest  the  court 
should  have  given  him  interest  at  12  per 
cent,  that  rate  being  provided  in  the  onn- 
nal  obligation  of  the  company  and  permit- 
ted by  the  law  of  Kansas ;  out  we  are  unable 
to  see  that  upon  the  record  here  the  judg- 
ment should  be  disturbed  in  that  respect. 

The  judgment  of  the  common  pleas  is  in 
form  joint  against  all  the  defendants.  This 
works  no  prejudice  in  the  present  case  be- 
cause of  the  fact  that,  allowing  interest 
against  each  from  the  commencement  of  the 
action  {Mcieon  v.  Alexander,  44  Ohio  St. 
318,  7  N.  E.  436),  the  liability  of  each  is 
ffreater  than  the  amount  of  the  judgment  in 
favor  of  Newbegin  and  costs.  But  Uie  judg- 
ment below  l&^nB  definiteness  in  respect  te 
its  enforcement. 

An  entry  vAll  therefore  he  made  in  ih%8 
ixmrt  affirming  the  judgments  beloto,  hut 
providing  also  for  the  issue  of  executions 
directing  the  collection  from  each  of  the 
judgment  dehtors  of  his  pro  rata  proportion 
of  the  plaintiffs  judgment,  interest,  and  of 
all  costs  texed  and  to  be  taxed,  and  provid- 
ing that,  if  such  pro  rata  proportion  cannot 
be  collected  from  any  of  the  judgment  debt- 
ors, the  deficiency  be  collected  pro  rata  from 
the  other  judgment  debters. 

Judgment  accordingly. 

Minsliall,  Gh.  J.,  and  Williams,  Bur- 
"hetf  DatIs,  and  Shauokf  JJ.,  concur. 
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CLEVELAND,  CINCINNATI,  CHICAGO, 
&  ST.  LOUIS  RAILWAY  COMPANY, 
Plff.  in  Err., 

V. 

Winfleld  S.  WELLS. 

(65  Obio  St.  313.) 

*1.  A  plaintiff  in  a  pendinar  action  for 
penalties  allo^vred  by  a  statute  has  Bm 

such  vested  right  in  such  penalties  before 
the  recovery  of  a  Judgment  in  such  actlom 
ac  will  render  unconstitutional  as  to  him  the 
repeal  and  amendment  of  the  statute,  whem 
it  is  provided  in  the  amended  statute  that 
It  shall  apply  to  all  actions  pending.  Rev. 
Stat,  f  3376.  as  amended  April  14,  1900,  is 
constitutional. 
2.  The  nuit  of  measurement  provided  in 
§  8374  of  the  Revised  Statutes,  Is  1  mile,  and 
fractions  of  a  mile  are  not  to  be  considered. 
The  words  "more  than  8  miles,"  in  said  sec- 
tion, are  therefore  equivalent  to  0  miles,  pro- 
ceeding by  units  of  1  mile ;  that  is,  the  limit 
of  3  cents  per  mile  applies,  first,  to  9  miles, 
then  to  10,  then  to  11,  and  so  on;  and  for 
any  distance  less  than  9  miles  the  said  limit 
does  not  apply. 

(Minshall,  Ch.  J.,  and  Williama,  J.,  dissent.) 

\  (December  3,  1901.) 

ERROR  to  the  Circuit  Court  for  Seneca 
County  to  review  a  judgment  reversing 
a  judgment  of  the  Court  of  Common  Pleas 
awarding  plaintiff  only  part  of  his  claim  in 
an  action  brought  to  recover  penalties  for 
an  overcharge  of  railroad  fare.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Maeauley  A  Wheeler  and 
Jolin  T.  Dye  for  plaintiff  in  error. 

Mr.  Willis  Bacon,  for  defendant  in  er- 
ror: 

A  state  has  power  to  limit  the  amount 
of  charges  by  railroad  companies  for  the 
transportation  of  persons  and  property 
within  its  own  jurisdiction,  unless  re- 
strained by  some  contract  in  the  charter. 

Covington  d  L.  Tump.  Road  Co.  v.  Sand- 
ford,  164  U.  S.  592,  41  L.  ed.  665,  17  Sup. 
Ct.  Rep.  198;  Stone  v.  Farmers'  Loan  d  T. 
Co.  116  U.  S.  307,  29  L.  ed.  636,  6  Sup.  Ct. 
Rep.  334,  388,   1191. 

The  legislature  has  a  right  to  regulate 
fares,  unless  the  right  to  regulate  their  own 
affairs  and  charges  is  exclusively  committed 
to  railroad  companies  in  their  charters. 

Peik  V.  Chicago  d  N.  W.  R.  Co.  94  U.  S. 
164,  177,  24  L.  ed.  97,  98;  4  Thomp.  Corp. 
§  5543. 

The  railway  company  was  chartered  long 
after  the  establishment  of  the  3-cent  fare 
by  law  and  the  placing  of  a  penal^  for 
overcharge.     If  it  does  not  make  a  dividend 

*Headnotes  by  the  Court. 

"  NoTE.-^A8  to  effect"  of~repeal  of  statute  oo 
pending  actions  based  upon  the  statute  re- 
pealed, see  note  to  Pritchard  v.  Savannah 
Street  &  Rural  Resort  R.  Co.  (Ga.)  14  L.  R.  A. 
721.  See  also  Tufts  v.  Tufts  (Utah)  16  L.  R. 
A.  482;  Thompson  v.  West  (Neb.)  49  L.  R.  A. 
337;  and  Denning  v.  Tount  (Kan.)  50  L.  R. 
A.  103. 


652 


Ohio  Sxjpbeice  Court. 


Dkc.^ 


un   the   investment,   that   is   not  the   fault 
of  the  public. 

Reagan  v.  Farmers*  Loan  d  T.  Co,  154 
U.  S.  407,  38  L.  ed.  1027,  4  Inters.  Com. 
Rep.  660,  14  Sup.  Ct.  Rep.   1047. 

A  railroad  company  operating  a  railroad 
in  whole  or  in  part  in  this  state  may  charge 
as  fare  that  multiple  of  five  which  is  near- 
est the  product  produced  by  multiplying  the 
rate  of  3  cents  per  mile  by  the  distance, 
whether  such  multiple  is  above  or  below 
such  product.  If  such  product  should  be 
equi-distant  from  the  multiple  below  and 
the  one  above,  the  railroad  company  may 
charge  as  fare  either  multiple. 

Cleveland,  C.  C.  d  St.  L.  R.  Co.  v.  Wells, 
t)l  Ohio  St.  268,  55  N.  E.  827. 

More  than  one  year  after  commencement 
of  this  action,  the  legislature  amended  the 
penal  statute,  §  3376,  and  added  thereto 
the  following  words:  "Provided,  that  a 
separate  action  shall  be  brought  for  each 
overcharge,  unless  the  party  aggrieved  give 
notice  in  writing  at  the  time  of  such  over- 
charge, except  the  first  one,  to  the  officer, 
agent,  or  employee  of  such  railway  making 
or  receiving  such  overcharge,  of  his  inten- 
tion to  bring  such  action;  and  no  judgment 
shall  be  rendered  in  any  action  for  the  pen- 
alties herein  provided,  for  more  than  one 
overcharge,  unless  such  written  notice  shall 
have  been  given  by  the  party  aggrieved." 
"Sec.  2.  Section  3376,  as  amended  by  this 
act,  shall  apply  to  all  actions  now  pending, 
excepting  the  provisions  requiring  notice  of 
intention  to  commence  such  action,  to  be 
given  as  therein  required." 

Wliere  this  statute  tended  to  defeat  the 
recovery  or  affect  the  amount  of  recovery, 
it  affected  vested  rights. 

To  give  this  statute  the  construction 
given  by  the  common  pleas  court,  and  ap- 
ply the  retroactive  feature  of  its  final 
clause  alone  to  this  case,  would,  in  effect, 
simply  cut  out  the  plaintiff  herein  from 
the  recovery  of  more  than  one  penalty, 
while  it  would  in  no  wise  prdlect  any  other 
railroad  company  but  the  Big  Four.  That, 
undoubtedly,  was  the  object  of  the  parties 
who  incited  this  bill. 

The  requirement  of  the  Constitution,  that 
all  laws  of  a  general  nature  must  have  a 
uniform  operation,  "was  intended  by  such 
uniformity  of  operation  to  prevent  the 
granting  to  any  citizen,  or  class  of  citizens, 
of  privileges  or  immunities  which,  upon  the 
same  terms,  shall  not  belong  to  all  citi- 
zens." 

Sutherland,  Stat.  Constr.  §  121,  p.  151. 

Under  the  common  pleas  court's  con- 
struction of  this  amendment,  the  Big  Four 
Company,  and  the  Big  Four  Company 
alone,  would  be  protected  against  the  re- 
covery of  more  than  one  overcharge,  though 
the  statute  says,  in  its  general  provision 
that  it  shall  be  liable  for  each  overcharge. 

Retroactive  laws  impairing  vested  rights 
may  not  be  passed. 

S\itherland,  Stat  Constr.  §  480,  p.  627. 

The     construction     of     this     amendment 
asked  for  by  the  plaintiff  in  error  would 
operate : 
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First  To  defeat  the  general  provisioD 
of  the  section,  "that  the  company  is  liable 
for  each  overcharge." 

Endlich.  Interpretation  of  Statutes,  $> 
23,  p.  29;  Hagenbuck  v.  Reed,  3  Neb.  17  f 
Murray  v.  Keyes,  35  Pa.  384. 

Secondly.  It  would  defeat  the  operatioo 
of  the  principal  clause  of  the  provisional 
statement  of  the  statute,  that  "a  separate 
action  must  be  brought  for  each  over- 
charge," etc.  It  limits  defendant  in  error 
to  the  recovery  of  one  penalty,  instead  of 
allowing  him  to  commence  a  separate  ac- 
tion for  each  overcharge. 

Endlich,  Interpretation  of  Statutes,  §§ 
35,  183,  186,  pp.  44,  252,  253. 

This  construction  by  the  court  would  fa- 
cilitate the  evasion  of  the  statute  by  this- 
particular  railroad  company,  and  is  there- 
fore to  be  avoided. 

Endlich,  Interpretation  of  Statutes,  §  252^ 
p.  337. 

Thirdly.  This  construction  would  render 
the  whole  statute  unconstitutional  by  rea- 
son of  the  prohibitions  of  Const  art  2,  if- 
26,  28. 

Davis,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  commenced  in  the  court 
of  common  pleas  on  the  14th  day  of  Aprils 
1898,  by  Winfield  S.  Wells,  against  the 
Cleveland,  Cincinnati,  Chicago,  &  St  Loui» 
Railway  Company,  on  five  distinct  causes 
of  action  for  alleged  overcharges  of  fare  for 
the  transportation  of  the  said  Wells;  three 
of  which  overcharges  were  between  Tiffin 
and  Carey,  a  distance  alleged  to  be  15.6(V 
miles,  and  two  of  the  overcharges  being  for 
fare  between  Tiffin  and  Berwick,  a  distance 
of  8.62  miles,  and  praying  for  judgment 
upon  each  cause  of  action  in  the  sum  of 
$150.  These  penalties  were  claimed  to  have 
been  incurred  under  the  provisions  of  §§ 
3374  and  3376  of  the  Revised  Statutes. 
While  the  case  was  pending  in  the  court  of 
common  pleas,  that  is,  on  the  14th  day  of 
April,  1900,  §  3376  was  amended,  and  the 
original  §  3376  repealed.  So  far  as  affects 
this  case,  the  only  change  in  the  statute 
was  in  the  omission  of  a  clause  authorizing* 
exemplary  damages,  and  the  substitution 
therefor  of  the  following:  "Provided,  that 
a  separate  action  shall  be  brought  for  each 
overcharge,  unless  the  party  aggrieved  give 
notice  in  writing  at  the  time  of  such  over- 
charge, except  the  first  one,  to  the  officer, 
agent,  or  employee  of  such  railway  making 
or  receiving  such  overcharge,  of  his  inten- 
tion to  bring  such  action;  and  no  judgment 
shall  be  rendered  in  any  action  for  the  pen- 
alties herein  provided,  for  more  than  one 
overcharge,  unless  such  written  notice  shall 
have  been  given  by  the  party  aggrieved." 
94  Ohio  Laws,  p.*  220.  "Sec.  2.  Section 
3376,  as  amended  by  this  act,  shall  apply 
to  all  actions  now  *])ending  excepting  the 
provisions  requiring  notice  of  intention  to 
commence  such  action  to  be  given  as  therein 
required."  Id.  p.  221.  The  railroad  company 
filed  an  answer,  a  portion  of  which  was  de- 
murred to  by  the  plaintiff,  which  demurrer 
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was  overruled,  and  the  plaintiff  replied. 
The  case  was  tried  in  the  common  pleas 
court  without  a  jury,  some  evidence  being 
offered  by  the  railroad  company  relating  to 
matters  alleged  in  the  first  and  second 
j^unds  of  defense,  which  are  not  material 
to  the  present  inquiry,  and  upon  an  agreed 
statement  of  facts  relating  to  most  of  the 
testimony  in  issue  in  the  case,  and  the  com- 
moD  pleas  gave  judgment  for  one  penalty, 
$150.  The  defendant  prosecuted  error  in 
the  circuit  court,  and  the  plaintiff  filed  a 
cross  petition  in  error,  alleging  that  the 
common  pleas  had  erred  in  giving  him  a 
judgment  for  only  $150,  one  penalty,  when 
it  should  have  been  given  for  $750,  that  is, 
one  penalty  on  each  of  the  causes  of  action 
alleged.  The  circuit  court  reversed  the 
judgment  of  the  common  pleas,  and  ren- 
dered judgment  against  the  railroad  com- 
pany for  the  five  penalties  claimed  in  the 
petition,  $750,  holding  that  the  act  of  April 
14,  1900,  was  unconstitutional. 

If  the  proviso  in  this  amended  §  3376  is 
valid,  it  is  very  palpable  that  the  judgment 
of  the  circuit  court  is  erroneous,  because 
the  statute  declares  that  no  judgment  shall 
be  rendered  in  any  action  for  the  penalties  j 
therein  provided,  for  more  than  one  over- 
charge, unless  the  written  notice  prescribed 
shall  have  been  given.  A  judgment  for  one 
overcharge  could  not.  under  the  statute,  be 
less  than  $150,  and  in  this  case  could  not 
be  more;  because  double  the  overcharge 
complained  of,  and  indeed  of  all  the  over- 
charges, would  not  be  as  much  as  $150. 
The  circuit  court,  therefore,  overreached  its 
jurisdiction  when  it  rendered  judgment 
against  plaintiff  in  error  for  $750,  unless 
the  proviso  in  the  amended  §  3376  is  uncon- 
stitutional, and  the  former  statute  is  still 
in  force.  It  is  not  the  duty  of  the  courts, 
and  they  will  not  make  haste,  to  declare  a 
statute  Void  upon  a  mere  suggestion  of  con- 
flict with  the  Constitution.  On  the  con- 
trary, it  is  a  principle  firmly  imbedded  in 
our  jurisprudence  that  it  must  be  a  clear 
infraction  of  the  Constitution  which  will 
authorize  the  courts  to  inten'^ene  and  over- 
throw an  act  of  the  legislature.  The  con- 
tention here  is  that  the  proviso  now  under 
consideration,  being  expressly  made  appli- 
cable to  all  pending  actions  except  as  to  no- 
tice of  intention  to  commence  an  action,  is 
retroactive,  and  that  it  impairs  a  vested 
right  of  the  plaintiff  in  the  accrued  causes 
of  action  contained  in  his  petition.  If  this 
claim  is  valid,  the  plaintiff  would  not  only 
be  entitled  to  recover  for  each  overcharge, 
under  the  statute  as  it  stood  before  amend- 
ment, a  sum  equal  to  double  the  amount  of 
the  overcharge,  and  not  less  than  $150,  but 
also  such  further  sum  as  exemplary  dam- 
ages as  a  jury  may  award,  not  in  any  one 
case  in  excess  of  $2,000.  It  is  very  clear 
that  the  amount  so  to  be  recovered  is  al- 
lowed as  penalty,  and  not  as  compensation. 
Indeed,  the  statute  characterizes  it  as  pen- 
alty. But  the  repeal  of  a  statute  which 
imposes  a  penalty  will  prevent  any  prose- 
cution, trial,  or  judgment  for  penalties  ac- 
cruing while  it  was  in  force,  unless  the  con- 
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trary  is  provided  in  the  repealing  statute 
or  some  other  existing  statute.  Sutherland, 
Stat.  Constr.  §  166;  23  Am.  &  Eng.  Enc. 
Law,  pp.  507,  510.  The  right  of  recovery 
in  such  cases,  being  founded  exclusively  on 
the  statute,  cannot  be  enforced  when  the 
law  which  gave  the  right  and  authorized 
its  enforcement  no  longer  exists.  It  is  very 
true  that  when  a  statute  prohibits  an  act 
and  subjects  the  offender  to  a  penalty,  and 
when,  also,  the  violation  of  the  statute  is 
such  that  the  injured  party  may  recover 
damages  on  common-law  principles,  the  re- 
peal of  the  statute  will  not  take  away  the 
right  to  recover  damages,  and  there  are 
many  cases  to  support  that  doctrine.  But 
it  has  been  broadly  asserted  that  "there  is 
no  such  thing  as  a  vested  interest  in  an  un- 
enforceable penalty."  Gregory  v.  Qerman 
Bank,  3  Colo.  332,  25  Am.  Rep.  760,  citing 
Sedgw.  Stat.  &  Const.  Law,  111;  Nprris  v. 
Crocker,  13  How.  429,  14  L.  ed.  210;  Gaul 
V.  Broirn,  53  Me.  496;  Curtis  v.  Leavitt,  15 
N.  Y.  9.152;  Nichols  v.  Squire,  5  Pick.  168; 
Bay  City  d  E,  8,  R.  Co.  v.  Austin,  21  Midi. 
390.  In  the  Michigan  case  last  cited  the 
court  holds  that  a  statute  which  authorizes 
a  judgment  to  be  entered  for  double  the 
damages  found  by  the  jury  is  in  the  nature 
of  a  penal  statute,  the  repeal  of  which  be- 
fore judgment,  though  after  verdict,  will 
defeat  the  right  to  such  recovery, — no  per- 
sonal equity  to  such  right  underlying  the 
law  or  arising  upon  it  appearing,  and  says: 
"When  a  party,  as  in  this  case,  avers  that 
a  statute  has  invested  him  with  a  right 
against  another  in  the  nature  of  a  personal 
charge,  which  a  repeal  of  the  statute  before 
judgment  cannot  impair,  he  takes  it  upon 
himself  to  show  that  the  right  was  vital- 
ized by  some  personal  equity  underlying  the 
law  or  arising  upon  it.  The  claim  of  the 
defendant  in  error  appears  to  have  no  sucii 
clement  to  support  it.  It  rests  upon  the 
single  fact  that  the  legislature,  by  the  pas- 
sage subsequently  repealed,  authorized  judg- 
ment in  double  the  whole  damages."  Bay 
City  d  E.  8.  R.  Co,  v.  Austin,  21  Mich.  413. 
The  same  doctrine  is  approved  in  State 
ex  rel.  Thomas  v.  Youmans,  5  Ind.  280,  in 
which  it  is  said:  "In  a  penalty  there  can 
be  no  vested  right  until  it  has  been  reduced 
to  a  judgment.  A  mere  penalty  never  vests, 
but  remains  executory.  If  it  does  not  be- 
come executed  before  a  repeal  of  the  stat- 
ute creating  the  right  of  action,  the  penalty 
falls  with  the  law,  and  cannot  be  there- 
after enforced.  Smith,  Const.  &  Stat. 
Constr.  896."  To  the  same  effect  are  Rood 
V.  Chicago,  M.  d  St.  P.  R.  Co.  43  Wis.  146: 
Graluim  v.  Chicago,  M.  d  St.  P.  R.  Co.  53 
Wis.  473,  483,  484,  10  N.  W.  609;  and  Com. 
V.  Welch,  2  Dana,  330. 

The  authorities  above  cited — ^and  there 
are  many  more  of  the  same  kind — suffi- 
ciently indicate  the  reasons  which  constrain 
us  to  hold  that  the  plaintiff  in  this  case  had 
no  vested  rights  which  were  impaired  by 
the  repeal  and  amendment  of  the  statute 
under  which  his  right  of  action  is  claimed 
to  have  accrued.  The  right  to  recover  the 
amount  of  overcharge  existed   without  the 
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statute,  but  the  right  to  recover  double  the 
amount  of  overcharge,  the  right  to  recover 
not  less  than  $150,  although  double  the 
amount  of  overcharge  might  not  be  $1,  and 
the  right  to  recover  exemplary  damages, 
are  severely  penal  privileges  arising  alto- 
sether  upon  the  statute.  They  have  no 
foundation  whatever  in  natural,  contract- 
ual, or  equitable  considerations;  so  that 
when  the  statute  was  repealed  the  plaintiff's 
statutory  rights,  to  the  extent  that  the 
statute  was  amended  or  modified,  ^  were 
modified  with  it.  We  hold,  therefore,  that 
the  amended  statute  is  constitutional,  and 
that,  inasmuch  as  it  is  not  claimed  that 
such  written  notice  as  provided  for  was 
given,  there  can  be  no  recovery  in  this  ac- 
tion for  more  than  one  overcharge, — that 
is,  for  $160. 

But  does  the  plaintiff's  petition  disclose 
a  cause  of  action?  Statutes  which  impose 
penalties  or  forfeitures^  or  provide  for  a  re- 
covery of  damages  beyond  just  compensa- 
tion to  the  party  injured,  whether  such  pen- 
alties, forfeitures,  or  damages  are  to  be  re- 
covered at  the  suit  of  the  state  or  of  a  pri- 
vate individual,  are  to  be  strictly  construed, 
in  so  far  as  they  inflict  punishment  23 
Am.  k  Eng.  Enc.  Law,  pp.  378,  379,  and 
cases  there  cited.  In  order  to  determine 
whether  the  defendant  railway  company 
has  demanded  or  received  for  the  transpor- 
tation of  a  passenger  a  greater  sum  than 
is  allowed  by  law.  Rev.  Stat.  §  3374,  must 
be  construed,  and  in  so  far  as  it  tends  to 
anflict  punishment  it  must  be,  as  observed, 
strictly  construed.  The  rate  which  a  rail- 
way company  may  demand  and  receive  for 
the  transportation  of  passengers,  as  pro- 
vided in  this  section,  is  "not  exceeding  3 
cents  per  mile  for  a  distance  of  more  than 
8  miles."  Tlie  standard  or  limit  of  meas- 
urement here  is  the  mile,  not  the  half  mile 
or  any  other  fraction  of  a  mile.  The  charge 
for  transportation  must  be  "per  mile,"  and 
a  construction  which  would  subdivide  the 
mile  into  halves,  or  tenths,  or  hundredths, 
or  even  thousandths,  or  infinitely  less  frac- 
tions, would  be  unreasonable  and  impracti- 
sable,  and  would  subject  the  company  to 
endless  annoyance  and  numberless  prosecu- 
tions; for  if,  by  reason  of  the  word 
**more,"  we  may  take  account  of  half  a 
mile,  there  is  no  reason  why  we  may  not 
be  compelled  to  measure  to  the  exact  one 
bundred-thousandth  of  a  mile.  We  are  not 
at  liberty  to  suppose  that  the  legislature  in- 
tended to  impose  these  severe  penalties  upon 
the  possibilities  of  such  a  construction,  and 
we  can  only  believe  that  the  legislature 
meant  just  what  its  language  implies, — 
that  the  standard  of  measurement  is  1 
mile,  and  no  less.  This  being  so,  the  phrase 
"more  than  8  miles"  is  equivalent  to  9 
miles,  and  the  3-cent  limit  does  not  apply 
vntil  the  9th  mile  is  reached,  because  we  do 
not  assume  that  the  legislature  meant  to 
take  account  of  the  fractions  of  a  mile.  By 
the  construction  of  §  3374  which  we  adopt, 
there  would  be  no  overcharge  for  the  dis- 
tance between  Tiffin  and  Berwick,  8.62 
■liles,  for  as  to  that  distance  there  is  no 
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limitation  on  the  charge  for  transportation ; 
but  as  to  the  distance  between  Tiffin  aii<i 
Carey,  15.60  miles,  there  are  three  over- 
charges pleaded.  As  to  them  there  can  be 
only  one  recovery  of  $150,  for  the  language 
of  amended  §  3376  is:  "No  judgment  shall 
be  rendered  in  any  action  [not  cause  of  ac- 
tion] for  the  penalties  herein  provided,  for 
more  than  one  overcharge,"  etc.  Another 
consideration  may  be  inserted  here.  The 
provision  of  the  amended  section,  that  suit 
upon  two  or  more  overcharges  shall  not  be 
joined  in  the  same  action  without  a  written 
notice  by  the  plaintiff  of  his  intention  to> 
bring  such  action,  does  not  have  the  effect 
to  authorize  a  judgment  in  any  action  for 
more  than  $150,  although  the  overcharges 
may  have  occurred  before  the  amendment* 
when  such  action  was  not  required. 

The  judgment  of  the  Circuit  Court  icili 
be  reversed,  and  that  of  the  Common  Pleas 
affirmed, 

Burket,  Spear,  and  Sliaiiek«  JJ.,  con- 
cur.    Minsliall,  Ch.  J.,  and  WiUiama,  J.,. 

dissent. 


Franklin  HUBBARD  et  al.,  Plffs,  in  Err., 
STATE  of  Ohio  ex  reU  John*  I.  WARD. 


(. 
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1.  An  net  provldlnir  for  the  penslonina: 
of  publlc-scKooI  teachers,  which,  by  Ita 
terms,  is  applicable  in  only  one  city  of  the 
state,  violates  a  constitational  provision  le- 
qalrlng  all  laws  of  a  general  natore  to  have 
a  nniform  operation  througboat  tbe  state. 

2.  A  statute  providlnir  for  the  dedae- 
tlon  of  a  percentaare  from  the  sal- 
aries of  pnbllo-school  teachers  to  pro- 
vide a  pension  fund  for  tbeir  benefit  violates 

j  either  tbe  constitational  requirement  of  nni- 
I  form  taxation,  or  the  conBtitntlonal  protec- 
tion of  property  rights  as  being  the  taking 
of  private  property  from  one  citizen  for  the 
benefit  of  another. 
8.  Acceptance  of  an  appointment  a» 
teacher  In  the  public  sehools,  sab- 
Ject  to  the  provisions  of  law  and  the  rules 
of  the  board  which  might  be  enforced  relat- 
ing to  the  appointment  and  compensation  of 
teachers,  does  not  estop  one  from  contest- 
ing the  constitutionality  of  a  statute  pro- 
viding for  the  withholding  of  a  percentage 

~  NoTB. — ^The  above  case  is  clearly  dlstlngnlsh- 
able  from  those  which  Involve  constitutionality 
of  statutes  compelling  insurance  companies  to- 
pay,  by  license  fees  or  otherwise,  for  tbe  sap- 
port  of  fire  departments,  as  to  wlilch,  see  Hen- 
derson V.  London  ft  L.  Ins.  Co.  (Ind.)  20  L.  B. 
A.  827 :  and  Phoenix  Assur.  Co.  v.  Montgomery 
Fire  Department  (Ala.)  42  L.  R.  A.  468.  Tbe 
cases  which  uphold  the  enactments  for  creatlng^ 
a  fund  by  license  taxes  on  corporations  give  no- 
support  to  a  statute  which  would  impose  a  tax 
on  individuals,  even  if  employed  by  tbe  public 
merely  for  the  purpose  of  creating  an  insurance 
fund  for  the  benefit  of  the  contributors.  This 
evidently  amounts  to  the  compulsory  forma- 
tion of  a  mutual  insurance  company. 

As  to  rule  of  board  of  education  providing 
for  pensioning  teachers,  see  tbe  following 
of  State  em  rel  Jennison  v.  Rogers  (Minn.) 


1901. 
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of   teachers*   salaries   to    provide   a    tension  I 
fund. 

I 
(November   1,    1901.) 

ERROR  toL  the  Circuit  Court  for  Lucas 
County  to  review  a  judgment  in  favor 
of  relator  in  a  mandamus  proceeding  to 
compel  payment  of  the  full  amount  of  sal- 
ary alleged  to  have  been  earned  by  relator 
as  a  tocher  in  the  public  schools.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion  of  the 
Circuit  Court,  which  was  delivered  by 
Hull,  J.,  and  was  as  follows: 

This  is  an  action  for  a  writ  of  mandamus. 
The  relator,  John  I.  Ward,  was  an  employee 
of  the  board  of  education  of  the  city  of  To- 
ledo, as  a  teacher  in  the  district  schools,  at 
a  salary  of  $1,200  per  year,  and  as  a  teacher 
in  the  night  school  at  a  salary  of  $3  per 
week,  during  the  period  in  question,  teach- 
ing two  nights  in  a  week,  making  $12  for 
the  four  weeks,  or  a  month  of  service  in  the 
night  schools.  He  brings  his  action  in  man- 
damus to  compel  Mr.  Hubbard,  the  business 
manager  and  clerk  of  the  board  of  educa- 
tion, and  John  W.  Dowd,  president  of  the 
board,  to  sign  and  issue  to  him  a  warrant 
upon  the  treasurer  for  the  salary  coming  to 
him,  viz.,  $24,  he  having  demanded  a  war- 
rant for  this  amount,  and  it  being  refused, 
upon  the  ground  that  under  the  school  pen- 
sion law,  as  it  is  called,  they  were  author- 
ized and  required  to  deduct  from  that 
amount  1  per  cent  thereof,  to  wit,  24  cents, 
for  the  pension  fund,  and  a  warrant  for  the 
balance  was  tendered  to  Ward,  which  he  re- 
fused, and  he  brings  this  action  for  a  writ 
of  mandamus  to  compel  the  warrant  to  be 
issued  to  him  for  the  full  amount.  The 
amount  involved  in  this  action  is  very 
small,  but  the  action  involves  the  validity 
of  the  pension  statute,  the  relator  claim- 
ing that  it  is  unconstitutional  and  void,  the 
defendants  insisting  that  it  is  a  valid  and 
constitutional  act,  and,  further,  that  the  de- 
fendant, in  any  event,  has  aq|uiesced  there- 
in and  agreed  thereto,  and  to  the  provisions 
thereof,  and  acted  in  such  a  way  that  he  is 
estoppeid  from  denying  its  validity. 

The  constitutionality  of  the  act  is  atr 
tacked  upon  the  ground  that  it  is  in  con- 
flict with  §  26,  art.  2,  of  the  Constitution, 
providing  that  all  laws  of  a  general  nature 
shall  have  a  uniform  operation  throughout 
the  state,  and  on  the  ground  that  it  is  in 
conflict  with  the  provisions  of  the  Bill  of 
Rights  of  the  state,  in  that  it  takes  private 
property  from  its  owner  without  just  com- 
pensation and  without  due  process  of  law. 
The  act  is  found  in  92  Ohio  Laws,  p.  683, 
and  it  ^provides,  in  the  1st  section,  "that, 
in  order  to  create  a  fund  to  be  known  as 
the  school  teachers'  pension  fund,  one  per 
cent  of  the  salaries  paid  to  all  teachers  of 
city  districts  of  the  third  grade  of  the  first 
clajss,  shall  be  deducted  by  the  proper  offi- 
cers and  paid  into  the  city  treasury  to  the 
credit  of  said  fund,  to  be  used  exclusively 
for  pensions  for  teachers  as  hereinafter 
provided.  All  moneys  received  from  dona- 
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tions,  legacies,  gifts,  bequests,  or  from  any 
other  source,  shall  also  be  paid  into  said 
fund,  but  no  taxes  shall  be  levied  or  any 
public  moneys  be  appropriated  for  said 
fund  except  as  herein  provided."  And  lie 
next  section  of  the  act  provides  for  the  se- 
lection of  a  board,  by  the  board  of  educa- 
tion, to  be  known  as  the  trustees  of  the 
school-teachers'  fund,  which  the  act  pro- 
vides shall  be  composed  of  seven  members,, 
three  to  be  elected  by  the  board  of  educa- 
tion, three  to  be  elected  by  the  teachers  of 
the  public  schools,  and  the  superintendent 
of  schools,  who,  the  act  provides,  shall  be 
607  officio  a  member  of  said  board.  The  sec- 
tion further  provides  that  "the  board  of 
education  of  said  city  district  shall,  at  its- 
first  regular  meeting  after  this  act  goes  into 
effect,  elect  three  of  its  members,  one  for 
one  year,  one  for  two  years,  and  one  for 
three  years,  and  thereafter  annually  elect 
one  of  its  members  for  three  years,  who- 
shall  serve  as  members  of  said  board."  The 
act  provides,  as  to  the  pensioning  of  teach- 
ers, that  after  a  teacher,  either  male  or  fe- 
male, shaJl  have  taught  for  a  period  aggre- 
gating twenty  years,  he  or  she  may  be  re- 
tired and  put  upon  the  pension  list  by  the 
board  of  education,  on  £u*count  of  physical 
or  mental  disabilities;  and  provides  that 
any  female  teacher  shall  have  the  right  to 
retire  after  she  shall  have  taught  for  a  pe- 
riod aggregating  thirty  years,  whether  oe- 
fore  or  after,  or  partly  before  or  after,  the 
passage  of  this  act;  and  any  male  teacher 
shall  nave  a  right  to  retire  and  become  a 
beneficiary  under  this  act  who  shall  have 
taught  for  a  period  aggregating  thirty-five 
years,  whether  before  or  after,  or  partly  be- 
fore or  after,  the  passage  of  this  act,  pro- 
vided that  three  fifths  of  said  term  of  serv- 
ice shall  have  been  rendered  in  the  publie 
schools  of  said  dty  or  district,  or  in  the 
public  schools  of  the  county  in  which  said 
district  is  located.  The  act  further  pro- 
vides [§  3]  that  "each  teacher  so  retirea  or 
retiring  shall  be  entitled,  during  the  re- 
mainder of  his  or  her  natural  life,  to  re- 
ceive as  pension  an  amount  equal  to  one 
half  of  the  annual  salary  paid  to  such 
teacher  at  the  date  of  his  or  her  retire- 
ment, said  pension  to  be  paid  monthly  dur- 
ing the  school  year,  but  in  no  event  shal> 
such  pension  paid  to  any  teacher  exceed  the 
sum  of  six  hundred  (600)  dollars  in  any 
one  year."  It  also  provides  for  a  pro  rata 
division  of  the  pension  fund  should  there 
not  be  sufficient  at  any  time  to  pay  all  of 
the  pensions  that  are  due.  The  last  section 
provides  for  sick  benefits,  or  the  pensioning^ 
of  teachers  for  a  period  not  to  exceed  ten 
months,  who  have  been  temporarily  disabled 
by  accident  or  sickness,  provided  that  th^ 
have  taught  ten  years  in  the  schools  of  the 
city  district.  This  section  reads  as  follows 
[§  7] :  "The  death,  resignation,  or  removal 
of  any  teacher  for  cause,  as  aforesaid,  shall 
terminate  all  interest  of  said  teacher  in  said 
fund,  but  it  shall  be  optional  with  the  board 
or  trustees  of  said  pension  fund  to  appro- 
priate monthly  to  any  teacher  who  has  be- 
come  disabled    by   accident  or   sickness    to 


<656 


Ohio  Sltreme  Court. 


Nov., 


such  an  extent  ajs  to  be  incapacitated  for 
teaching;  a  sum  not  to  exceed  one  half  of 
said  teachers  regular  monthly  salarj--,  pro- 
vided that  said  teacher  shall  have  taught 
at  least  ten  years  in  the  public  schools  of  a 
•city  district  of  the  third  grade  of  the  first 
class,  and  proWding  that  such  monthly  ap- 
propriation shall  not  continue  for  a  longer 
period  than  ten  months  or  one  school  year." 

As  I  have  said,  the  act  is  attacked  upon 
the  ground,  first,  that  it  violates  a  provi- 
sion of  §  26,  art.  2,  of  the  Constitution, 
which  is  in  tiiis  language:  "All  laws  of  a 
general  nature  shall  have  a  uniform  oper- 
ation throughout  the  state."  This  provi- 
sion of  the  Constitution  has  been  before  the 
supreme  court  a  great  many  times,  and  it 
will  not  be  necessary  in  deciding  this  ca.<*e 
to  review  all  of  the  decisions  that  have  been 
rendered  upon  it  by  the  court,  nor  any  great 
part  of  them.  Was  this  law  one  of  a  gen- 
eral nature?  It  is  a  law  which  relates  to 
the  common  schools,  that  are  recognized  and 
provided  for  in  the  Constitution  of  the 
state,  and  constitute  an  institution  in  which 
«very  community  and  every  citizen  is  inter- 
ested, one  of  the  public  institutions  of  the 
state,  and  whether  a  law  is  or  is  not  one  of 
a  general  nature,  as  the  supreme  court  has 
said,  is  to  be  determined  by  the  subject- 
matter  of  the  law.  In  Kelley  v.  State,  6 
Ohio  St.  269,,  271,  the  supreme  court  says: 
**We  have,  then,  in  the  Constitution,  first, 
a  general,  unqualified,  and  positive  prohibi- 
tion or  limitation  of  legislative  power,  for- 
bidding the  giving  of  a  partial  operation  to 
any  law  of  a  general  nature,  or,  in  its  own 
affirmative  terms,  requiring  that  a  uniform 
operation  throughout  the  state  shall  be  giv- 
«r.  to  all  laws  of  a  general  nature.  With- 
out undertaking  to  discriminate  nicely  or 
define  with  precision,  it  may  be  said  that 
the  character  of  a  law  as  general  or  local 
depends  on  the  character  of  its  subject-mat- 
ter. If  that  be  of  a  general  nature,  exist- 
ing throughout  the  state,  in  every  county, 
a  subject-matter  in  which  all  the  citizens 
have  a  common  interest — ^if  it  be  a  court 
organized  under  the  Constitution  and  laws 
within  and  for  every  county  of  the  state, 
and  possessing  a  legitimate  jurisdiction  over 
every  citizen,  then  the  laws  which  relate  to 
and  regulate  it  are  laws  of  a  general  na- 
ture, and,  by  virtue  of  the  prohibition  re- 
ferred to,  must  have  a  uniform  operation 
throughout  the  state."  A  law  relating  to 
the  public  schools,  an  institution  in  which 
every  citizen  of  the  state  is  entitled  to  par- 
ticipate and  enjoy,  is  a  law  of  a  general  na- 
ture under  this  definition  of  the  supreme 
eourt,  and  therefore  the  act  under  consider- 
ation is  one  of  a  general  nature.  The  ques- 
tion, then,  is  whether  the  act  by  its  terms 
eomes  within  the  prohibition  of  the  Consti- 
tution, or  of  the  requirement  of  the  Consti- 
tution, that  all  laws  of  a  general  nature 
shall  have  a  uniform  operation  throughoyt 
the  state. 

The  language  of  the  act  is  a  little  ob- 
scure; the  language  in  the  1st  section  refer- 
ring to  the  salaries  of  teachers  "paid  to  all 
teachers  of  city  districts  of  the  third  grade 
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of  the  first  class/'  etc.  We  hold  that  that 
should  be  construed  to  mean  and  should 
read  "school  districts  in  cities  of  the  third 
grade  of  the  first  class"  following  the  deci- 
sion of  this  court  in  State  ex  rel.  Cahoo  v. 
Toledo  Bd.  of  Electiofis,  16  Ohio  C.  C.  1, 
where  the  same  or  similar  language  w<is 
I  construed  by  the  court.  Putting  that  ood- 
!  struction  upon  it,  the  act  then  was  intend - 
'  ed  to  apply  only  to  school  districts  in  cities 
I  of  the  third  grade  of  the  first  class.  While 
!  at  that  time  there  was  only  one  city,  viz., 
I  the  city  of  Toledo,  that  fell  under  that  de- 
,  scription,  yet  other  cities  might  in  time,  by 
I  change  in  poulation  and  proper  municipal 
action,  have  come  into  this  class,  and,  so  far 
'an  this  description  was  concerned,  would 
■  and  might  have  been  subject  to  the  provi- 
sions of  this  law.  The  supreme  court  in 
many  cases  has  discussed  the  classification 
of  cities,  and  many  laws  that  appeared  to 
be  special  in  their  character,  so  far  as  they 
confer  power,  have  been  sustained  by  the 
supreme  court  upon  this  doctrine  and  the- 
oi-y  of  the  classification  of  cities,  and  they 
have  been  lield  to  have,  under  this  doctrine, 
a  uniform  operation  throughout  the  state, 
in  that  they  applied  to  all  cities,  present 
and  future,  of  the  grade  and  class  mentioned 
in  the  act.  The  trend  of  the  recent  deci- 
sions of  the  supreme  court  seems  to  be  to 
hold  rather  more  strictly  to  an  "enforce- 
ment," if  that  be  the  proper  word  to  use, 
of  this  provision  of  the  Constitution  pro- 
hibiting legislation  of  this  kind.  In  Ham- 
ilton County  V.  Rosche  Bros.  50  Ohio  St. 
103,  19  L.  R.  A.  584,  33  N.  E.  408,  in  dis- 
cussing an  act  to  provide  for  the  refunding 
of  taxes  erroneously  paid  and  affecting  in 
its  tc^rms  only  the  county  of  Hamilton,  the 
supreme  court  says  in  the  second  paragraph 
of  the  syllabus:  "The  subject  of  the  act 
is  in  no  respect  local,  but  is  of  general  in- 
terest to  all  the  inhabitants  of  this  state, 
and  special  legislation  thereon  is  prohibited 
by  §  26,  art.  2,  of  the  Constitution  of  this 
state,  which  requires  all  jaws  of  a  general  na- 
ture to  have  *ia  uniform  operation  through- 
out the  state."  And  on  page  113,  50  Ohio 
St.,  page  410,  33  N.  E.,  page  586,  19  L.  R. 
A.,  the  court  says  in  the  opinion:  "The 
subject  of  the  statute  imder  consideration 
is  iihe  right  of  the  taxpayer,  who  has  paid 
taxes  upon  property  exempt  from  taxation, 
to  recover  from  the  public  the  money  thus 
paid,  and  its  object  is  to  ameliorate  the 
supposed  harshness  of  the  existing  law  in 
this  particular.  The  rights  of  the  taxpayer 
in  this  respect  should  be  uniform  through- 
out the  state,  which  result  can  be  attained 
only  by  a  statute  designed  to  operate  im- 
partially upon  every  person  who  may  bring 
himself  within  its"  beneficent  provisions." 
And  at  the  bottom  of  pa^  114,  50  Ohio  St., 
page  410,  33  N.  E.,  page  586,  19  L.  R,  A.: 
"And  whatever  amelioration  of  the  hard- 
ships of  the  existing  law  in  this  respect 
that  the  legislature  in  its  wisdom  deemed 
jast  and  right  should  have  been  extended 
to  the  whole  people  of  the  state  without  re- 
gard to  the  county  boundaries.  Otherwise 
there  might  be  as  many  different  laws  on 
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"the  subject  as  there  are  counties  within  the 
state,  and  an  action  to  recover  taxes  paid 
in  one  county  could  be  maintained  upon  a 
state  of  facts  that  in  an  adjoining  county 
-would  be  wholly  inadequate  for  that  pur- 
pose. This  want  of  uniformity  in  the  laws 
prescribing  the  rights  and  obligations  of 
the  inhabitants  of  the  state  was  the  very 
mischief  that  §  26,  art.  2,  was  designed  to 
prevent."  I  call  attention  to  A  few  of  these 
recent  cases  for  the  purpose  of  showing 
what  seems  to  be  the  disposition  of  the  su- 
preme court  at  this  time  as  to  this  class  of 
legislation.  There  is  another  caae  in  State 
V.  Bargm,  53  Ohio  St.  94,  41  N.  E.  245, 
where  it  was  sought  by  an  amendment  to 
an  act  to  abolish  boards  of  infirmary  direct- 
ors in  the  counties  of  Erie  and  Huron,  de- 
scribing them  by  their  population  at  the 
last  preceding  Federal  census,  and  the  court 
says  in  the  syllabus:  "Laws  providing  for 
the  public  support  of  the  poor  are  of  a  gen- 
eral nature."  And  on  page  109,  53  Ohio 
St.,  page  247,  41  N.  E.,  Judge  Shauck,  ren- 
dering the  opinion  of  the  court,  says: 
"The  case  does  not  call  upon  us  to  deter- 
mine wliether  the  requirement  of  uniform 
operation  forbids  the  reasonable  classifica- 
tion of  counties  upon  substantial  diflferences 
in  population.  Isolation  is  not  classifica- 
tion. The  appearance  of  general  and  uni- 
form legislation  sought  to  be  imparted  to 
the  act  by  the  figures  employed  in  the  de- 
scription of  these  counties,  and  the  regard 
that  is  paid  to  changes  in  population,  which 
may  be  disclosed  by  a  subsequent  Federal 
census,  do  not  at  all  affect  the  character  of 
the  act.  Its  validity  must  be  determined, 
not  by  its  form,  but  by  its  substance  and 
practical  operation.  It  provides  exception- 
al legislation  on  the  basis  of  a  difference  in 
population  so  trivial  that  no  one  supposes 
it  to  be  the  real  ground  of  the  distinction, 
■and  it  applies  to  no  counties  but  to  Erie  and 
Huron.  With  the  wisdom  of  the  policy 
which  the  general  assembly  has,  through 
the  provisions  of  this  act,  attempted  to  es- 
tablish in  the  two  counties  named,  we  have 
nothing  to  do.  If  it  be  unwise,  this  section 
forbids  its  application  to  Erie  and  Huron 
counties  except  by  a  law  of  uniform  opera- 
tion throughout  the  state,  which  shall  affect 
the  interests  of  all  constituencies,  and  thus 
-challenge  the  attention  and  judgment  of  all 
representatives.  If  it  be  wise,  this  section 
beneficently  requires  that  the  people  of  the 
whole  state  shall  share  in  its  benefits.  We 
are  aware  of  no  decision  of  this  court  in 
•conflict  with  these  views."  I  call  attention, 
also,  to  the  case  of  Cincinnati  v.  'Steinkamp, 
64  Ohio  St.  284,  43  N.  E.  490.  On  page 
*295,  54  Ohio  St.,  and  page  492,  43  N.  E., 
the  supreme  court  says:  "And  it  would 
seem  to  follow  from  this  that  the  constitu- 
tional requirement  of  uniform  operation 
throughout  the  state  is  not  answered  by 
showing  that  the  law  is  of  uniform  opera- 
tion- within  one  citv  of  the  state  only,  how- 


the  conditions  undertaken  to  be  legislated 
upon  are  common  to  other  sections  of  the 
state  generally."  And  there  is  a  full  dis- 
cussion of  the  question  in'  this  decision. 

Now,  I  have  read  these  extracts  from 
these  decisions  for  the  purpose  rather  of 
illustrating  the  present  tendency  of  the  su- 
preme court  and  the  discussions  that  have 
taken  place  in  these  recent  cases  on  this 
question  of  special  legislation.  There  is  in 
this  act  under  consideration,  however,  a 
provision  which  confines  it  strictly,  as  it 
seems  to  us,  and  wholly,  to  the  one  city  of 
the  third  grade  of  the  first  class  that  was 
in  existence  at  the  time  of  the  passage  of 
the  act,  the  city  of  Toledo,  and  which  pro- 
hibit*'  the  act  from  ever  applying  to  any 
other  city  of  the  state  that  may  come  into 
this  class  hereafter,  and  that  is  the  provi- 
sion in  92  Ohio  Laws,  p.  683  (§  2  of  the 
act),  which  provides:  "The  board  of  edu- 
cation of  said  city  district  shall,  at  its  first 
regular  meeting  after  this  act  goes  into  ef- 
fect, elect  three  of  its  members,  one  for  one 
year,  one  for  two  years,  and  one  for  three 
years,  and  thereafter  annually  elect  one  of 
its  members  for  three  years,  who  shall 
nerve  as  members  of  said  'board :  the  teach- 
<M-s  of  the  public  schools  of  said  city  dis- 
trict snail,  within  thirty  days  after  this  act 
goes  into  effect,  .  .  .  elect  three  of  their 
numl)er,"  etc.  And  the  act  provides  at  the 
end  that  it  shall  take  effect  and  be  in  force 
from  and  after  September  1,  1807.  By 
these  provisions,  then,  the  board  of  educa- 
tion under  this  act  was  required  to  select 
three  members  of  this  committee  or  board 
at  its  firF.t  regular  meeting  after  the  act 
took  efl'ect,  and  the  teachers  were  required 
to  select  three  members  within  thirty  days 
after  the  act  went  into  effect.  At  the  time 
this  act  went  into  effect  there  was  but  one 
city  (the  city  of  Toledo)  to  which  it  could 
apply ;  and  within  the  period  designated  for 
the  action  of  the  board  and  of  the  teachers 
there  was  but  the  one  city  to  which  tihe  act 
could  apply.  The  act  makes  no  provisions 
for  cities  which  may  come  into  this  class 
thereafter,  but  it  requires  that  this  action 
shall  be  taken  by  the  board  of  education  and 
the  teachers  witiiin  this  limited  period  after 
the  act  goes  into  effect. 

It  is  argued  that  this  might  apply  to  any 
city  that  came  into  the  class  at  any  time 
thereafter;  that  the  language  of  the  act 
might  be  so  construed  as  to  include  such 
cities;  and  that  the  boards  in  such  cities 
and  the  teachers  might  take  action  after 
they  came  into  the  class  designated.  But 
we  do  not  so  construe  this  act.  It  is  con- 
trary to  the  plain  language  of  the  act  itself, 
which  provides  that  such  action  shall  be 
taken  within^ a  certain  time  after  the  act 
goes  into  effect.  The  language  of  the  wet 
itself  and  its  title  seem  to  indicate  that  it 
was  intended  by  the  legislature  that  it 
should  apply  only  to  the  city  of  Toledo. 
This  act  not  only  did  not  apply  to  a.ny  city 


ever  populous,  and  even  though  described  as  i  in  the  state  but  Toledo  at  the  time  of  its 


,  city  of  the  first  grade  of  the  first  class,  if 
it  appears  that  the  act  does  not  confer  pow- 
-er,  corporate  or  administrative,  and  that 
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passage  and  taking  effect,  but  it  could 
never  apply  in  the  future  to  any  other  city. 
The  subject-matter  of  the  act  is  one  of  a 
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general  nature,  and  in  which  all  the  people 
of  the  state  are  interested.  It  comes  with- 
in both  the  langruage  and  the  spirit  of  this 
provision  of  the  Constitution.  If  it  is  well 
for  the  schools  of  the  city  of  Toledo  to  have 
a  system  of  pensions,  if  it  is  better  for  the 
teachers  and  the  people  of  this  city  to  have 
such  a  system,  then  it  would  be  better  for 
the  people  of  any  such  city  or  cities  ^;ener- 
ally  of  the  state.  There  are  no  considera- 
tions in  this  matter,  at  least  none  called  to 
our  attention,  that  apply  especially  to  the 
city  of  Toledo. 

A  similar  act  has  very  recently  come  be- 
fore the  circuit  court  of  Cuyahoga  county, 
and  an  act  somewhat  similar  hajs  very  re- 
cently been  passed  upon  by  the  supreme 
court  of  the  state,  and  in  each  case  the  act 
was  held  to  be  unconstitutional.  The  Cuy- 
ahoga county  cajBe  involved  a  teachers'  pen- 
sion law  applying  to  the  city  of  Cleveland. 
It  first  came  before  Judge  Wing  of  the  com- 
mon pleas  court  of  Cuyahoga  county,  and 
now  judge  of  the  district  court  of  the 
United  States,  and  was  by  him  declared  to 
be  unconstitutional  upon  the  eround  that 
it  violated  this  provision  of  the  Constitu- 
tion, and  violated  the  further  provision  of 
the  Constitution  against  the  taking  of  pri- 
vate property  without  due  process  of  law. 
The  syllabus  of  Judge  Wing's  decision  in 
Biate  ex  rel,  Jackson  v.  Kurtz,  8  Ohio  N. 
P.  152,  is:  "The  statute  providing  for  the 
creation  of  a  fund  for  pensioning  teachers 
in  the  city  of  Cleveland,  *by  withholding  a 
certain  percentage  from  the  salary  of  teach- 
ers, is  unconstitutional,  because  it  takes 
from  said  teachers  property  without  due 
process  of  law,  and  because  it  is  a  law  of 
a  general  nature,  which  should  not  be  con- 
fined to  the  city  school  district  of  Cleve- 
land." The  decision  of  the  same  case  in  the 
Cuyahoga  circuit  court  will  be  found  in  21 
Ohio  C.  C.  261.  The  syllabus  reads:  "The 
act  of  April  10,  1900  (94  Ohio  Laws,  p. 
539),  to  create  a  pension  fund  to  provide 
for  the  pensioning  of  teachers  in  city  dis- 
tricts of  the  second  grade  of  the  first  clajss, 
and  by  which  it  is  made  the  duty  of  the 
treasurer  of  the  board  of  education  in  cities 
of  the  second  grade  of  the  first  class  to  re- 
serve at  each  payment  of  teachers'  salaries 
a  certain  per  cent  thereof  for  the  purpose 
of  creating  a  fund  to  be  used  in  pensioning 
teachers  who  shall  have  pursued  their  pro- 
fessional employment  a  certain  length  of 
time,  is  an  act  of  general  nature,  which  can- 
not have  a  uniform  operation  throughout 
the  state,  and  is  unconstitutional,  as  in  vio- 
lation of  §  26,  art.  2,  of  the  Constitution  of 
Ohio."  The  Cleveland  act  provided  for  ac- 
tion being  taken  by  the  board  upon  a  cer- 
tain date  mentioneid  in  the  act,  while  the 
act  under  consideration  provides  for  action 
being  taken,  as  I  have  pointed  out,  at  the 
first  regular  meeting  after  the  act  goes  into 
effect.  It  seems  to  us  that  the  result  is  the 
same,  and  that  this  act  is  by  such  terms 
confined  to  the  city  of  Toledo  exclusively, 
as  was  the  act  under  consideration  in  Cleve- 
land confined  to  that  city.  The  supreme 
court,  in  the  '* Cleveland  Park  Case/'  as  it 
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is  called,  very  recently  held  a  statute  con- 
taining a  similar  provision  unconstitution- 
al. I  refer  to  State  ex  reL  Sheets  v. 
Cowles,  64  Ohio  St  162,  59  N.  £.  895. 
Jud^e  Shauck,  in  delivering  the  opinloa- 
of  tiie  court,  says:  ''We  are  not  now  to 
test  these  acts  by  our  knowledge  of  th^r  ac- 
tual operation,  but  we  are  to  imagine  tha^ 
the  classification  is  to  remain  unchanged  in- 
definitely, so  that,  without  limit  of  time, 
other  municipalities  may  enter  the  same- 
grade  and  class  with  Cleveland,  and  so  be- 
come subject  to  all  legislation  which  is  val- 
id as  to  that  city,  and  then  inquire  whether 
all  of  the  cities  which  may  enter  said  grade 
and  class  will  become  subject  to  the  acta 
now  under  consideration.  In  the  1st  sec- 
tion of  the  act  of  April  6th  it  is  provided 
that  the  first  election  of  the  board  of  park 
commissioners  shall  be  held  on  the  first 
Monday  of  April,  1901,  and  of  course  it  can 
operate  only  in  cities  which  on  that  day 
are  in  the  second  grade  of  the  first  class. 
In  the  brief  of  counsel  for  the  defendant 
this  point  is  met  with  the  suggestion  that 
under  existing  statutes  the  cities  of  Toledo 
and  Columbus,  having  the  population  re- 
quired to  advance  them  to  the  second  grade 
of  the  first  class,  might  by  their  voluntary 
action  effect  such  advancement  so  that  th^ 
might  be,  or  at  least  they  might  have  been, 
advanced  before  the  first  Monday  of  April, 
1901,  and  there  would  be  three  cities  subject 
to  the  operation  of  this  legislation.  In  the 
view  we  are  now  taking  of  the  subject,  this 
suggestion  of  the  imagination  is  legitimate, 
but  it  is  manifestly  iiubdequate.  It  assumes 
that  the  doctrine  of  classification  will  be 
satisfied  if  the  l^slation  applies  to  a  plu- 
rality of  the  cities  belonging  to  the  grade 
and  class.  The  doctrine  is  not  quite  so  bad 
as  that.  It  is  of  its  essence  that  every 
municipality  in  the  state  now  below  the 
first  class  may  be  advanced  to  the  second 
grade  of  the  first  class  upon  its  attaining 
the  requisite  population  and  taking  appro- 
priate action  for  that  purpose,  and  that 
every  one  of  them,  when  so  advanced,  with-  ' 
out  limit  as  to  their  numbers  or  the  time  of 
their  advancement,  shall  become  subject  to 
every  legislative  act  which  is  now  valid  as 
to  that  grade  and  class.  It  is  therefore 
quite  evident  that  at  this  point  the  imagina- 
tion of  the  frajner  of  these  acte  weariel  in 
its  flight  and  failed.  That  the  city  of 
Cleveland  alone  was  in  contemplation  in 
this  act  is  quite  evident  from  others  of  ite 
pro\'lsions,  which  are  set  out  in  the  state- 
ment of  the  case.  Because  the  doctrine  of 
classification  of  cities  is  not  to  be  extended, 
this  legislation  is  void  in  view  of  others  of 
its  provisions.  According  to  that  doc- 
trine, such  classification  has  been  recog- 
nized as  effective  to  prevent  the  present  ac- 
tual operation  of  the  constitutional  provi- 
sion quoted,  prohibiting  conferring  of  cor- 
porate power  by  special  acte,  and  acte  con- 
ferring such  power  have  been  held  valid,  al- 
though they  actually  conferred  it  upon  but. 
one  city.  But  when  that  clajssification  ha» 
been  resorted  to  for  the  purx>ose  of  evading^ 
the  requirement  of  §  26  of  article  2  of  the- 
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Constitution,  that  'all  laws  of  a  general  na- 
ture shall  have  a  uniform  operation 
throughout  the  state/  its  efficiency  for  that 
purpose  has.  been  denied.  Hamilton  County 
V.  Rosche  Bros.  60  Ohio  St.  103,  19  L.  R. 
A.  584,  33  N.  E.  408;  Cincinnati  v.  Stein- 
kamp,  54  Ohio  St  284,  43  N.  E.  490." 

While  fully  appreciating,  as  we  do,  the 
rule  that  a  court  should  not  declare  a  law 
unconstitutional  where  any  doubt  exists  as 
to  its  validity,  we  40  ^ot  forget  the  other 
part  of  the  rule  as  laid  down  by  our  su- 
preme court,  that  no  higher  duty  of  a  court 
exists  than  to  declare  an  unconstitutional 
law  invalid,  and,  in  our  judgment,  this  law 
is  clearly  unconstitutional,  for  the  reason 
stated.  But  in  so  holding  the  court  does  not 
recede  from  nor  intend  to  depart  in  any  re- 
spect from  the  position  taken  in  cases  of 
Jones  V.  State,  and  Piatt  v.  Cradg,  66  Ohio 
St.  75,  63  N.  E.  694,  which  were  heard  and 
decided  together,  and  which  have  been  cited 
by  counsel  for  defendants.  The  ''bridge 
law,"  so  called,  was  sustained  in  this  deci- 
sion on  the  doctrine  of  classification,  that 
act  containing  no  such  restrictive  provision 
as  the  one  incorporated  in  this  law. 

A  majority  of  the  court  are  also  of  the 
opinion  that  the  law  is  unconstitutional  up- 
on another  ground,  in  that  it  violated  the 
provision  of  the  Constitution  as  to  taxa- 
tion, and  permits  and  requires  the  taking  of 
private  property  without  due  process  of 
law.  Judge  Parker,  while  concurring  in 
the  judgment  of  the  court  and  not  dissent- 
ing from  this  further  ground,  reserves  his 
judgment  thereupon.  Money  taken  fvom 
the  teachers  by  virtue  of  this  statute  is 
either  taxation  for  public  good,  or  it  is  the 
taking  of  money  from  one  person  for  the 
benefit  of  another,  contrary  to  the  will  of 
such  person  from  whom  it  is  taken,  and 
without  his  consent. 

The  provision  of  the  Constitution  as  to 
taxation  is  found  in  §  2,  art.  12:  ''Laws 
shall  be  passed  taxing,  by  a  uniform  rule, 
all  moneys,  credits,  investments  in  bonds, 
stocks,  joint-stock  companies,  or  otherwise," 
etc.  Now,  if  pension  legislation  is  for  the 
benefit  of  the  public, — for  the  public  good, — 
then  money  raised  for  such  purposes  can 
only  be  regarded  as  taxes,  and  this  money 
deducted  from  the  teachers'  salaries  is  a 
tax.  It  is  taking  a  certain  percentage  of 
the  money  or  property  they  are  entitled  to, 
from  month  to  month,  for  the  public  good 
and  if  this  pension  legislation  can  be  sus- 
tained, and  if  a  tax  to  raise  pensions  can 
be  levied,  in  our  judgment  that  tax  should 
be  levied  upon  all  of  the  property  and  citi- 
zens owning  property  in  the  school  district 
where  the  pension  law  is  in  force.  A  law 
which  imposes  the  burden  of  taxation  upon 
one  class  of  citizens,  to  wit,  the  teachers, 
cannot  be  called  a  law  taxing  by  a  uniform 
rule*  If,  on  the  other  hand,  the  money  so 
deducted  is  not  to  be  regarded  as  taken  for 
'  the  public  good,  and  as  taxation^  then  it 
IS  the  taking  of  the  private  property  from 
one  citizen  for  the  benefit  of  another,  with- 
out his  consent  and  against  his  will.  The 
let  section  of  the  Bill  of  Rights  provides; 
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"All  men  are  by  nature  free  and  independ- 
ent, and  have  certain  inalienable  rights, 
among  which  are  those  of  enjoying  and  de- 
fending life  and  libei'ty,  acquiring,  possess- 
ing, and  protecting  property."  And  §  19 
provides:  "Private  property  shall  ever  be 
held  inviolate."  It  is  argued  in  favor  of 
this  act  that  the  1  per  cent  so  taken  and  de- 
voted to  this  purpose  is  not  taken  from 
the  teachers  or  from  their  salaries,  but  it 
is  taken,  and  should  be  held  to  be  taken, 
from  the  public  funds;  that  the  effect  and 
result  of  the  act  is  simply  that  the  teachers 
are  paid  that  much  less  in  salaries ;  but  this 
ai'gument  is  contrary  to  the  express  lan- 
guage of  the .  statute  ( 92  Ohio  Laws,  p. 
683),  which  provides  in  the  1st  section: 
"One  per  cent  of  the  salaries  paid  to  all 
teachers  .  .  .  shall  be  deducted  by  the 
proper  officers  and  paid  into  the  city  treas- 
ury,"— so  that  the  statute  by  its  own  terms 
and  express  language  provides  that  this 
money  shall  be  deducted  from  their  sala- 
ries; and  that  is  in  fact  what  was  done  in 
this  city,  and  sought  to  be  done  in  this 
case.  Contracts  were  made  with  the  teach- 
ers to  pay  them  a  certain  salary,  and  from 
that  salary  as  agreed  to  be  paid  1  per  cent 
was  deducted  and  devoted  to  this  purpose. 
A  teacher's  salary  is  his  property.  He  has 
a  right,  under  the  Constitution,  to  use  that 
salary  for  his  own  benefit  or  for  the  benefit 
of  the  others,  as  he  sees  fit.  If  he  thinks 
it  best  to  provide  for  old  age,  he  may  do  so ; 
but,  if  he  prefers  to  spend  his  money  as  he 
earns  it,  it  is  his  right,  under  the  Constitu- 
tion, to  do  that. 

In  Palmer  v.  Tingle,  55  Ohio  St.  423,  45 
N.  E.  313,  the  supreme  court  says  in  the 
first  two  paragraphs  of  the, syllabus: 

"The  inalienable  right  of  enjoying  liberty 
and  acquiring  property  guaranteed  by  the 
1st  section  of  the  Bill  of  Rights  of  the  Ceo- 
stitution  embraces  the  right  to  be  free  in 
the  enjoyment  of  our  faculties,  subject  only 
to  such  restraints  as  are  necessary  for  the 
common  welfare. 

"Liberty  to  acquire  property  by  contract 
can  be  restrained  by  the  general  assembly 
only  so  far  as  such  restraint  is  for  the  com- 
mon welfare  and  equal  protection  and  bene- 
fit of  the  people,  and  such  restraining  stat- 
ute must  bo  of  such  a  character  that  a  court 
may  see  that  it  is  for  such  general  welfare, 
protection,  and  benefit.  The  judgment  of  a 
general  assembly  in  such  cases  is  not  con- 
clusive." 

In  State  v.  Gardner,  58  Ohio  St.  599,  41 
L.  R.  A.  689,  51  N.  E.  136,  the  supreme 
court  says  in  the  first  paragraph  of  the  syl- 
labus: "The  right  to  labor  and  enjoy  the 
rewards  thereof  is  a  natural  right,  which 
may  not  be  unreasonably  interfered  with  by 
legislation."  And  on  page  610,  58  Ohio  St., 
page  138,  61  N.  E.,  page  689,  41  L.  R.  A., 
which  was  delivered  by  Judge  Spear,  the 
court  says:  "Our  Bill  of  Rights  prohibits 
the  granting  of  privileges  to  one  which  are 
denied  to  others  of  the  same  class,  and  the 
imposition  of  restrictions  or  burdens  upon 
certain  citizens  from  which  others  of  the 
same  class  are  exempt;  and  §  26,  art.  2,  of 
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the  Constitution  requires  that  all  laws  of  a 
general  nature  shall  have  a  uniform  opera- 
tion throughout  the  state.  A  statute, 
therefore,  which  imposes  special  restrictions 
or  burdens,  or  grants  special  privileges  to 
persons  engaged  in  the  same  business,  un- 
der the  same  circumstances,  cannot  be  sus- 
tained, because  it  is  in  contravention  of  Ithe 
equal  right  which  all  are  entitled  to  in  the 
enforcement  of  laws  and  in  the  enjoyment 
of  liberty,  and  in  the  enjoyment  of  an  equal 
right  in  the  acquisition  and  possession  of 
propertv,  and  so  is  not  of  uniform  opera- 
tion." 

Under  this  act,  a  female  teacher  is  not 
entitled  to  retire  and  be  put  on  the  pension 
list  upon  her  o^vn  motion  until  she  has 
taught  thirty  successive  years,  and  a  male 
teacher  is  not  so  entitled  until  he  has 
taught  thirty-five  years,  but  either  may  be 
retired  by  the  board  at  the  end  of  twenty 
years  on  account  of  disability;  so  that  the 
possibility  that  one  from  whose  salary  this 
percentage  is  deducted  may  ever  enjoy  any 
of  the  benefits  of  this  fund  so  created  is  very 
remote,  and,  as  shown  by  the  evidence  in 
this  case,  there  has  only  been  one  teacher 
put  upon  the  permanent  pension  list  since 
the  law  went  into  effect,  and  from. computa- 
tion and  calculations  it  appears  that  only  a 
very  few  will  be  entitled  to  be  put  upon  the 
permanent  pension  list  within  the  next  five 
years.  The  amount  so  paid  by  the  plain- 
tiff, or  by  any  other  teacher,  may  at  some 
time  result  in  a  benefit  to  him,  but  the 
chances  are  that  it  will  not.  In  our  judg- 
ment, each  individual  teacher  has  the  right 
to  draw  his  full  salary,  and  spend  it  or  save 
it  as  he  sees  fit,  and  that  is  his  right  as  a 
citizen  under  the  Constitution. 

It  is  urged  that  the  relator  has  been  es- 
topped by  his  conduct  from  attacking  the 
validity  of  this  act.  We  think  that  is  not 
sustained  by  the  evidence.  The  evidence 
shows  that  he  has  been  constantly  opposed 
to  the  enforcement  of  the  law  from  iti  en- 
actment; that  he  has  apparently  never  lost 
an  opportunity  to  state  his  opposition;  that 
he  wajs  elected  a  member  of  the  pension 
board  by  a  vot-e  of  three  fourths  of  the 
teachers  as  their  representative  in  opposing 
the  enforcement  of  the  act.  He  accepted 
an  appointment,  it  is  true,  as  a  teacher,  and 
was  notified  in  writing  that  his  appoint- 
ment was  subject  to  the  provisions  of  law 
ajid  the  rules  of  the  board  which  might  be 
enforced  relating  to  the  appointment  and 
compensation  of  teachers ;  but  the  accepting 
of  such  an  appointment  does  not  estop  him 
from  attacking  the  validity  or  constitution- 
ality of  any  act  that  may  be  in  the  statute 
books.  He  accepted  the  appointment  subject 
only  to  the  valid  and  constitutional  laws  of 
the  state.  The  plaintiff  has  done  nothing 
to  stop  him  from  raising  this  question. 

We  are  of  the  opinion  that  this  act  is 
unconstitutional  and  void,  and  therefore  the 
prayer  of  the  petition  will  be  graated,  and 
a  writ  of  mandamus  will  issue  as  therein 
prayed  for. 
58  L.  R.  A. 


I      Mcaara.  Mosea  R.  Brailey  and  Cliarles 

K.  Friedman,  for  plaintiffs  in  error : 
I      A  court  will  not  express  an  opinion  ad- 
i  verse  to  the  validity  of  a  statute,  unless  it 
I  becomes  absolutely  necessary  to  the  deter- 
,  mi  nation  of  a  cause  before  it. 

Cooley,  Principles  of  Const.  Law,  p.  152; 
Hoover  V.  Wood,  9  Ind.  286;  Smith  v. 
Speed,  50  Ala.  277;  Glynn  County  Bd,  of 
Edu.  V.  Brunswick f  72  Ga.  353;  Butler  v. 
Oage,  138  U.  S.  52,  34  L.  ed.  869,  11  Sup. 
Ct.  Rep.  235;  Clayton  v.  Calhoun,  76  Ga. 
270. 

The  defendant  in  error  has  a  plain,  com- 
plete, and  adequate  remedy  at  law.  This  is 
a  suit  to  enforce  the  terms  of  a  contract: 
in  effect  to  recover  the  sum  of  money 
claimed  to  have  been  earned  under  the 
terms  of  an  agreement,  and  for  services  a.s 
a  teacher,  for  a  certain  definite  period,  and 
in  a  certain  definite  sum.  Mandamus  is, 
therefore,  not  the  proper  remedy. 

State  ex  rel.  Ross  County  v.  Zanesville 
d  M.  Turnp.  Road  Co.  16  Ohio  St.  308: 
Coffin  V.  Detroit  Bd.  of  Edu.  114  Mich.  342, 
72  N.  W.  156. 

Defendant  in  error  is  estopped  by  his  acts 
from  denying  the  legality  of  the  proceed- 
ings involved. 

Corry  v.  Oaynor,  22  Ohio  St.  594;  Vose 
v.  Cock  croft,  44  N.  Y.  415;  Hellenkamp  v. 
Lafayette,  30  Ind.  192. 

The  pension  fund  act  is  not  in  conflict 
with  §  26,  art  2,  of  the  Constitution  of 
Ohio. 

The  various  classes  of  school  districts 
throughout  the  state  require,  for  their 
proper  government  and  administration,  leg- 
islation, which,  at  least,  obviously  may  (if, 
in  fact,  it  necessarily  must  not)  differ  in 
the  different  classes  of  districts. 

Since  the  law  was  made  to,  and  does,  ap- 
ply to  all  school  districts  of  a  recognized 
and  approved  class,  it  has  a  uniform  oper- 
ation throughout  the  state. 

State  V.  Brewster,  39  Ohio  St  653;  State 
ex  rel.  Atty.  Gen.  v.  Hawkins,  44  Ohio  St 
98,  5  N.  E.  228;  State  ex  rel.  Atty.  Gen.  v. 
Hudson,  44  Ohio  St  137,  5  N.  E.  225 ;  Mar- 
met  V.  State,  45  Ohio  St  63,  12  N.  E.  463; 
State  V.  Wall,  47  Ohio  St  499,  24  N.  E, 
897;  State  ex  rel.  Atty.  Gen.  v.  Toledo,  48 
Ohio  St  112,  11  L.  R.  A.  729,  26  N.  E. 
1061;  State  ex  rel.  Monnett  v.  Baker,  55 
Ohio  St  1,  44  N.  E.  516;  Gordon  v.  State, 
46  Ohio  St.  607,  6  L.  R.  A.  749,  23  N.  E. 
63. 

The  act  involved  is  not  in  conflict  with 
§  2,  art.  12,  of  the  Constitution,  requiring 
uniformity  in  taxation. 

The  sums  not  being  used  as  a  means  of 
supplying  the  public  treasury,  but  being 
used  for  the  sole  purpose  of  a  benefit  de- 
rived by  the  person  paying  the  same,  are 
in  no  sense  a  tax. 

Mays  y.  Cincimiati,  1  Ohio  St  269;  Mar- 
met  V.  State,  45  Ohio  St  63,  12  N.  E.  463. 

Assessments  are  not  embraced  within  the 
nuvning  of  the  word  "titxing,"  in  §  2,  art. 
12. 

Reeves  v.  Wood  County  Treasurer,  8 
Ohio  St   333;   Thompson  v.   Wood  County 
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Treasurer y  11  Ohio  St.  678;   State  v.   Gaz- 
lay,  5  Ohio,  15. 

The  propriety  or  justice  of  legislation, 
within  the  limits  of  the  Constitution,  is  ex- 
clusively for  the  legislative  department  to 
deteniiine. 

Covi.  V.  M'Closkey,  2  Rawle,  374;  State 
V.  Pugh,  43  Ohio  St.  124,  1  N.  E.  439. 

Mr.  I.  N.  Huntaberger,  for  defendant 
in  error: 

The  whole  act  is  manifestly  unconstitu- 
tional, it  being  an  act  of  a  general  nature, 
but  not  having  uniform  operation  through- 
out the  state,  and  therefore  being  in  viola- 
tion of  Const,  art.  2,  §  20. 

State  ex  rel.  Sheets  v.  Comles,  64  Ohio 
St.  162,  59  N.  E.  895:  State  ex  rel.  Ward 
V.  Hubbard,  22  Ohio  C.  C.  252;  State  ex 
rel.  Jackson  v.  Kurtz,  21  Ohio  C.  C.  261; 
State  V.  Pugh,  43  Ohio  St.  98,  1  N.  E.  439 ; 
Mott  V.  Hubbard,  59  Ohio  St.  210,  53  N.  E. 
47;  State  ex  rel.  Columbus  v.  Mitchell,  31 
Ohio  St.  607;  Ex  parte  Falk,  42  Ohio  St. 
638;  State  v.  Winch,  45  Ohio  St.  663,  18 
N.  E.  380;  State  v.  Ellet,  47  Ohio  St.  90, 
23  N.  E.  931;  State  ex  rel.  Reemelin  v. 
Smith,  48  Ohio  St.  211,  26  N.  E.  1069;  Cos- 
tcllo  V.  Wyoming,  49  Ohio  St.  202,  30  N. 
E.  613;  Kenton  v.  State  ex  rel.  Kelly,  52 
Ohio  St.  59,  38  N.  E.  885;  State  v.  Gard- 
ner, 2  Ohio  N.  P.  405. 

Even  if  the  act  had  not  been  confined  to 
Toledo  as  theonly  district  of  the  third  grade 
of  the  first  class  in  the  state  to  which  the 
law  could  apply,  and  if  it  could  be  held  ap- 
plicable to  all  districts  of  the  third  grade 
of  the  first  class  thereafter  existing,  it 
would  still  be  violative  of  §  26,  art.  2,  be- 
cause it  is  a  law  of  a  general  nature,  but 
does  not  apply  to  other  school  districts  era- 
bracing  or  containing  the  other  large  cities 
having  similar  conditions  and  rteeds. 

State  ex  rel.  Sheets  v.  Cowles,  64  Ohio 
St.  162,  59  N.  E.  895;  State  ex  rel.  Ward  v. 
Hubbard,  22  Ohio  C.  C.  252;  State  ex  rel 
JackJion  v.  Kurtz,  21  Ohio  C.  C.  261;  Cin- 
cinnati V.  Steinkamp,  54  Ohio  St.  284,  43 
N.  E.  490;  Hamilton  County  v.  Rosche  Bros. 
60  Ohio  St.  103,  19  L.  R.  A.  584,  33  N.  E. 
408;  Kenton  v.  State  ex  rel.  Kelly,  52  Ohio 
St.  59,  38  N.  E.  885;  State  v.  Bargus,  53 
Ohio  St.  94,  41  N.  E.  245;  State  ex  rel. 
Wilmot  V.  Buckley,  60  Ohio  St.  273,  54  N. 
E.  272;  State  v.  Gardner,  58  Ohio  St.  599, 
41  L.  R.  A.  689,  51  N.  E.  136;  State  ex  rel. 
Atty,  Gen.  v.  Davis,  ^5  Ohio  St.  15,  44  N. 
E.  511;  Karb  v.  State  ex  rel.  Pirsig,  54 
Ohio  St.  383,  43  N.  E.  920;  Hixson  v.  Bur- 
son,  54  Ohio  St.  470,  43  N.  E.  1000;  Gay- 
lord  v.  Hubbard,  66  Ohio  St.  25,  46  N.  E. 
66;  Mott  V.  Hubbard,  59  Ohio  St.  199,  53 
N.  E.  47;  State  ex  rel.  Atty.  Gen.  v.  Brown, 
60  Ohio  St.  462,  54  N.  E.  525 ;  Silberman  v. 
Hay,  59  Ohio  St.  582,  44  L.  R.  A.  204,  53 
N.  E.  258 ;  Kx  parte  Falk,  42  Ohio  St.  638 ; 
State  V.  Winch,  45  Ohio  St.  663,  18  N.  E. 
380;  State  v.  Ellet,  47  Ohio  St.  90,  23  N. 
E.  931 ;  State  ex  rel.  Reemelin  v.  Smith,  48 
Ohio  St.  211,  26  N.  E.  1069;  Emery  v. 
Coles,  5  Ohio  N.  P.  199;  Hall  v.  Kleeman, 
4  Ohio  N.  P.  201;  Cincinnati  v.  Ehrman, 
6  Ohio  N.  P.  169;  Diemer  v.  Hudson,  18 
68  L.  R.  A. 


lOhio  C.    C.    890;    Evans    v.    Geo.    D.    Cross 
\  Lumber  Co.  21  Ohio  C.  C.  80:  State  ex  rel. 
ISchnartz  v.  Tooker,  16  Ohio  C.  C.  647. 
,      Mandamus  lies  as  well  against  officers  dc 
facto  as  against  those  de  jurr. 
I      Kelly  V.  Wimbcrly,  61  Miss.  548;  People 
\eT  rel.  Mead  v.  Ingham   County  Treasurer ^ 
I  30  Mich.  416;   14  x\m.  &  Eng.  Knc.  Law,  p. 
I  207 ;  8  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  806 ; 
State  V.   McEntyrc.  25   N.  C.    (3   Ired.  L.) 
171;   State  ex  rel.   Ilarvctf  v.  Philbrick,  49 
X.  J.  L.  374,  8  Atl.  122.  ' 

School  districts  arc  independent  divisions 
of   the  sfjite  for  educational   purposes,  and 
j  are  not  departments  of.  nor  identical  with, 
the    municipalities    includwl    within     them 
I  {State  ex  rel.  Wilmot  v.  Buckley,  60  Ohio 
jSt.  298,  54  N.  E.  272)  ;   and.  for  the  pur- 
poses of  legislation  of  a  geneniJ  nature,  it 
I  is    not    permissible    to   classify    school    dis- 
j  tricts,  any  more  than  counties  or  townships, 
according  to  the  grade  or  class  of  cities  con- 
tained therein. 

State  ex  rel.  Sheets  v.  Ooi/;ie,9,  64  Ohio  St. 
162,  59  N.  E.  895;  State  ex  rel.  Wilmot  v. 
Buckley,  60  Ohio  St.  273,  54  N.  E.  272; 
Hamilton  County  v.  Rosche  Bros.  50  Ohio 
St.  103,  19  L.  R.  A.  584,  33  N.  E.  408;  Mott 
V.  Hubbard,  59  Ohio  St.  199,  53  N.  E.  47; 
Silberman  v.  Hay,  59  Ohio  St.  582,  44  L. 
R.  A.  204,  63  N.  E.  258 ;  Ciiicinnati  v.  Ehr- 
man,  6  Ohio  N.  P.  169;  Ex  parte  Falk,  42 
Ohio  St.  638;  State  v.  Ellet,  47  Ohio  St. 
90,  23  N.  E.  931;  Costello  v.  Wyoming,  49 
Ohio  St.  202,  30  N.  E.  613;  State  v.  Gard- 
ner, 2  Ohio  N.  P.  405. 

There  must  be  a  reasonable  basis  for  clas- 
siiication  in  legislation  of  a  general  nature, 
otherwise  the  law  will  be  held  unconstitu- 
tional. 

Ccstellc  v.  Wyoming,  49  Ohio  St.  202,  30 
N.  E.  G13:  State  ex  rel.  Atty.  Gen.  v.  An- 
derson, 44  Ohio  St  247,  6  N.  E.  571;  State 
V.  Pugh,  43  Ohio  St.  98,  1  N.  E.  439;  State 
ex  rel.  Monnett  v.  Baker,  5»  Ohio  St.  1,  44 
N.  E.  516;  Kenton  v.  State  ex  rel.  Kelly,  52 
Ohio  St  59,  38  N.  E.  885:  State  ex  rel. 
Reemelin  v.  Smith,  48  Ohio  St.  211,  26  N. 
E.  1069;  Re  Preston,  63  Ohio  St  428,  52 
L.  11.  A.  523,  59  N.  E.  101;  Yeazill  v.  State, 
20  Ohio  C.  C.  646. 

All  laws  which  affcet  or  govern  the  sys- 
tem and  character  of  the  public  schools,  the 
scope  of  the  education  given,  the  charajcter 
and  powers  of  the  officers  in  charge  of  them, 
the  raising  and  disbursement  of  funds  for 
their  support,  and  the  licensing,  hiring, 
payment  and  pensioning  of  teachers,  must 
have  a  uniform  operation  throughout  the 
state,  irrespective  of  the  grade  or  class  of 
cities  contained  in  any  particular  school 
district,  or  of  the  districts  themselves. 

State  ex  rel.  Sheets  v.  Cotcles,  64  Ohio 
St  162,  59  N.  E.  895;  State  ex  rel.  Atty. 
Gen.  V.  Davis,  55  Ohio  St.  15,  44  N.  E.  511; 
Silberman  v.  Hay,  59  Ohio  St  582,  44  L. 
R.  A.  264,  53  N.  E.  258;  Cincinnati  v. 
Sieinkamp,  54  Ohio  St  284,  43  N.  E.  490; 
Hamilton  County  v.  Rosche  Bros.  50  Ohio 
St  103,  19  L.  R.  A.  584,  33  N.  E.  408: 
Motf  V.  Hubbard,  59  Ohio  St  199,  53  N.  E. 
47;    Gaylord  v.   Hubbard,   56   Ohio  St.   25, 
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46  N.  E.  66;  State  ex  rel.  Wilmot  v.  Buck- 
ley,  60  Ohio  St.  273,  54  N.  E.  272;  State  v. 
Gardner,  58  Ohio  St.  599,  41  L.  R.  A.  689, 
51  N.  E.  136;  Hixson  v.  Burson,  54  Ohio 
St.  470,  43  N.  E.  1000;  Karh  v.  State  ex  reL 
Pirsig,  54  Ohio  St.  383,  43  N.  E.  920;  State 
ex  rel.  Atty,  Oen.  v.  Brown,  60  Ohio  St. 
462,  54  N.  E.  525;  Cincinnati  v.  Long- 
icorth,  61  Ohio  St.  659,  57  N.  E.  1131,  Af- 
firming 17  Ohio  0.  C.  15;  Board  of  Comrs. 
V.  State  ex  rel  Cuneo,  57  Ohio  St  661,  50 
N.  E.  1127,  Affirming,  without  report,  16 
Ohio  C.  C.  218;  Meyer  v.  Dempsey,  62  Ohio 
St  637,  58  N.  E.  1100,  Affirming  Re  Ro- 
herg,  18  Ohio  0.  0.  367,  43  Ohio  L.  J.  109; 
KelU^  V.  State,  6  Ohio  St  269;  Gill  v. 
Scalbridge,  17  Ohio  C.  C.  390;  Arcade  Tea 
Co,  V.  Glueck,  18  Ohio  C.  C.  279 ;  Pollitt  v. 
Farrar,  18  Ohio  C.  C.  270;  Watkins  v. 
Schleoter,  7  Ohio  N.  P.  42;  Kenton  v.  State 
ex  rel.  Kelly,  52  Ohio  St  59,  38  N.  E.  885; 
State  V.  Ellet,  47  Ohio  St  90,  23  N.  E.  931; 
Ex  parte  Falk,  42  Ohio  St  638;  State  v. 
Winch,  45  Ohio  St  663,  18  N.  E.  380;  Ex 
parte  Van  Eagan,  25  Ohio  St  426;  Cass  v. 
Dillon,  2  Ohio  St  617;  State  ex  rel. 
Sohwartz  v.  Tooker,  16  Ohio  C.  C.  647; 
Diemer  v.  Hudson,  18  Ohio  C.  C.  890; 
Evans  v.  Geo.  D.  Cross  Lumber  Co.  21  Ohio 
C.  C.  80;  Emery  v.  Cole,  5  Ohio  N.  P.  199; 
Hall  V.  Kleeman,  4  Ohio  N.  P.  201;  Cincin- 
nati V.  Ehrman,  6  Ohio  N.  P.  169;  State  ex 
rel.  Jackson  v.  Kurtz,  21  Ohio  C.  C.  261. 

The  act  under  consideration  is  so  framed 
as  to  apply  to  only  one  district,  or,  at  most, 
to  only  a  few,  of  a  defined  class,  being  ex- 
clusively confined  in  its  operation  to  such 
school  districts  of  the  third  grade  of  the 
first  class  as  existed  at  the  passage  or  tak- 
ing effect  of  the  act»  and  whose  boards  of 
education  and  teachers  could  elect  pension 
trustees  within  thirty  days  after  September 
1,  1897.  Toledo  was  then,  and  at  ihe  time 
the  act  was  passed,  the  only  city  in  Ohio  of 
the  third  grade  of  the  first  class,  and  no 
other  city  in  the  state  was  or  could  become 
a  city  of  that  grade  and  class  within  the 
time  when  such  election  was  required  to  be 
held. 

Herman  v.  Cin/nnnati,  52  Ohio  St  676, 
44  N.  E.  1138,  Affirming  9  Ohio  C.  C.  367; 
State  V.  Wall,  47  Ohio  St  499,  24  N.  E. 
897;  State  ex  rel  Atty.  Gen.  v.  Toledo,  48 
Ohio  St  112,  11  L.  R.  A.  729,  26  N.  E. 
1061. 

The  teachers  in  the  Toledo  district  are 
not  subject  to  be  taxed,  even  for  a  public 
purpose,  except  by  a  uniform  rule  applica- 
ble to  all  persons  alike,  and  this  uniform- 
ity must  exist  both  in  the  rate  and  mode  of 
taxation,  and  be  coextensive  with  the  terri- 
tory to  which  it  applies. 

Excha7ige  Bank  v.  Hines,  3  Ohio  St  1. 

All  taxes  for  general  revenue  for  the  state 
must  be  levied  by  a  uniform  rule  upon  all 
the  taxable  property  within  the  state. 

Wasson  v.  Wayne  County,  49  Ohio  St 
622,  17  L.  R.  A.  795,  32  N.  E.  472;  Huh- 
hard  v.  Fitzsimmons,  57  Ohio  St  436,  49 
N.  E.  477;  Henderson  v.  London  d  L.  Ins. 
Co.  135  Ind.  23,  20  L.  R.  A.  827,  34  N.  E. 
566;  Philadelphia  Asso.  for  Rehef  of  Dis- 
58  L.  R.  A. 


ahled  Firemen  v.  Wood,  39  Pa.  73;  State  v. 
Merchants'  Ins.  Co.  12  La.  Ann.  802;  San 
Francisco  v.  Lwerpool  d  L.  d  G.  Ins.  Co. 
74  Cal.  113,  15  Pac.  380;  State  v.  Wheeler, 
33  Neb.  563,  50  N.  W.  770. 

Property  cannot  be  taken  by  taxation 
from  one  locality  or  clsuss  of  persons,  with- 
out their  consent  and  without  compensation, 
for  the  benefit  of  another,  as  is  attempted 
by  this  act. 

Adams  v.  Nemeyer,  54  Ohio  St  614,  46 
N.  E.  1154;  Hixson  v.  Burson,  54  Ohio  St 
470,  43  N.  E.  1000;  State  ex  rel.  Iliff  v. 
Bader,  66  Ohio  St  780,  49  N.  E.  1117; 
State  ex  rel.  Hewitt  v.  Bader,  60  Ohio  St 
584,  54  N.  E.  1110;  Huhhard  v.  Fitzsim- 
mons, 57  Ohio  St  436,  49  N.  E.  477 ;  Was- 
son V.  Wayne  County,  49  Ohio  St.  622,  17 
L.  R.  A.  795,  32  N.  E.  472;  Sutherland- 
Innes  Co.  v.  Eva/rt,  30  C.  C.  A.  305,  58  U.  S. 
App.  335,  86  Fed.  597;  Henderson  v.  Lon- 
don d  L.  Ins.  Co.  135  Ind.  23,  20  L.  R,  A. 
827,  34  N.  E.  565;  Philadelphia  Asso.  for 
Relief  of  Disabled  Firemen  v.  Wood,  39 
Pa.  73 ;  Citizens'  Sav.  d  L.  Asso.  v.  Topeka, 
20  Wall.  655,  22  L.  ed.  455;  Parkersburg  v. 
Brown,  106  U.  S.  487,  27  L.  ed.  238,  1  Sup. 
Ct.  Rep.  442;  Cole  v.  La  Grange,  113  U. 
S.  1,  28  L.  ed.  896,  5  Sup.  Ct  Rep.  416; 
Opinion  of  the  Justices,  155  Mass.  601,  15 
L.  R.  A.  809,  30  N.  E.  1142. 

Assessments  according  to  benefits  cannot 
be  made  on  personal  property. 

Miller  v.  Hixson,  64  Ohio  St  39,  59  N. 
E.  740. 

The  act  authorizes  the  taking  of  private 
property  without  the  owner's  consent,  and 
without  compensation. 

State  ex  rel.  Monnett  v.  Guilbert,  56  Ohio 
St  575,  38  L.  R.  A.  519,  47  N.  E.  551;  Ad- 
ams V.  Nemeyer,  54  Ohio  St.  614,  46  N.  E. 
1154;  Hixson  v.  Burson,  54  Ohio  St.  470, 
43  N.  E.  1000;  State  ex  rel.  Iliff  v.  Bader, 
50  Ohio  St  780,  49  N.  E.  1117;  State  ea 
rel.  Hewitt  v.  Bader,  60  Ohio  St  684,  54 
N.  E.  1110;  Hubbard  v.  Fitzsimmons,  57 
Ohio  St.  436,  49  N.  E.  477;  Wasson  ▼. 
Wayne  County,  49  Ohio  St  622,  17  L.  R, 
A.  795,  32  N.  E.  472;  SutherUmd-Innes  Co. 
V.  Evart,  30  C.  C.  A.  305,  58  U.  S.  App.  336, 
86  Fed.  597 ;  Hefnderson  v.  London  d  L.  Ins. 
Co.  136  Ind.  23,  20  L.  R.  A.  827,  34  N.  E. 
565;  Philadelphia  Asso.  for  Relief  of  Dis- 
abled Firemen  v.  Wood,  39  Pa.  73 ;  Citizens' 
Sav.  d  L.  Asso.  v.  Topeka,  20  Wall.  655,  22 
L.  ed.  455;  Parkersburg  v.  Brown,  106  U. 
S.  487,  27  L.  ed.  238,  1  Sup.  Ct  Rep.  442; 
Cole  V,  La  Grange,  113  U.  S.  1,  28  L.  ed. 
896,  6  Sup.  Ct.  Rep.  416;  Opinion  of  the 
Justices,  156  Mass.  601,  16  L.  R.  A.  809, 
30  N.  E.  1142. 

The  act  violates  the  sections  which  re- 
cite that  all  men  are  by  nature  free  and 
independent,  and  which  declare  the  right 
to  acquire,  possess,  and  protect  property  to 
be  inalienable. 

Hocking  Valley  Coal  Co.  v.  Rosser,  53 
Ohio  St  12,  29  L.  R.  A.  386,  41  N.  E.  263; 
State  ex  rel.  Schwartz  v.  Ferris,  63  Ohio 
St  314,  30  L.  R.  A.  218,  41  N.  E.  579; 
State  V.  Gardner,  68  Ohio  St  699,  41  L.  R. 
A.  689,  61  N.  E.  136;  Palmer  v.  Tingle,  66 
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•Ohio  St.  423,  46  N.  E.  513;  Marsh  v.  Poa-    N.  P.   18;  French  v.  Shirley,  7  Ohio  N.  P. 
~  ~  j26. 

It  deprives  relator  of  his  property  with- 
'•  out  due  process  of  law,  as  well  as  denies 
!  him  the  equai  protection  of  the  laws. 
;  State  ew  rel,  Jackson  v.  Kurtz,  8  Ohio  N. 
'P.  152;  State  ew  rel.  Ward  v.  Hubbard,  22 
!  Ohio  C.  C.  252. 


ton,  35  Ohio  L.  J.  327;  Re  Preston,  63  Ohio 

St  428,   52  L.   R.  A.   523,   59   N.   £.    101; 

State  V.  Lake  Erie  Iron  Co,  33  Ohio  L.  J. 

-6;   Wheeling  Bridge  d  Terminal  R,  Co.  v. 

Gilmore,  8  Ohio  C.  G.   658;   State  ew  rel,  \ 

Bramley  v.  Norton,  5  Ohio  N.  P.  183;  State  \ 

V.  Goodwill,  33  W.  Va.  179,  6  L.  R.  A.  621,  ! 

10  S.  £.  285;  Qodcharles  v.  Wigeman,  113 

Pa.  431,  6  AU.  354;  Shaver  v.  Pennsylvania       Per  Curiam  i 

Oo,  71  Fed.  931;  Mykrantz  v.  Qlobe  Bldg,  I     Judgment  affirmed  on  the  opinion  of  the 
^  L,  Asso.   19  Ohio  C.   C.   51;    Yeazill  t,  ■  Circuit  Court, 
State,  20  Ohio  C.  C.  646;  Flatau  v.  Mans- 
field, 14  Ohio  0.  0.  592;-  State  v.  Bateman,       Minshall,  Gh.  J.,  and  Williams,  Bur- 
7  Ohio  N.  P.  487 ;  Yensen  v.  State,  7  Ohio  \  ket,  Spear,  and  DaTis,  JJ.,  concur. 


MINNESOTA  SUPREME  COURT. 

€TATE  of  Minnesota  ew  rel,  C.  E.  JENNI-  ,      Owens  v.  Baltimore  d  O,  R,  Co,  1  L.  R. 

SON,  Appt,,  '  A.  76,  35  Fed.  715;  State  v.  Baltimore  d  0, 

V,  Ri  Co,  36  Fed.  655 ;  Otis  v.  Pennsylvania  Oo, 

Joshua  ROGERS,  Respt,  j  71  Fed.   136;   Vickers  v.  Chicago,  B.  d  Q, 

\R,  Co.  71  Fed.  139;  Fuller  v.  Baltimore  d 

( Minn )  O.  Employes*  Relief  Asso.  67  Md.  433,   10 

;  At\,  237 ;  Johnson  v.  Philadelphia  d  R.  R. 
*The  board  of  edacatlon  of  the  city  of  ,  ^o.    103    p^.    127,    29    Atl.    854;    Ringle   ▼. 

^l^r«Tion«  whioh  nC*^^  rifr  !^^\  ,  Pennsylvania  R,  Co,   164  Pa.  533,  30  Atl. 

o«e"2a°rar7es^o'  "^^""It^^r^Te^.^y^r^l  I  f  2;  Donald.  Chicago,  B  ^  Q-  ^o  f 
the  board  should  be  deducted  and  paid  into  l^^a,  ^b4,  66  U  K.  A.  492,  61  N.  W.  971; 
a  fund  for  the  purpose  of  providing  annul-  '  Lease  v.  Pennsylvania  Co,  10  Ind.  App.  47, 
ties  for  teachers  becoming  incapacitated  by  1  37  N.  E.  423 ;  Pittsburgh,  0.  C,  d  St.  L.  R, 
reason  of  long  service.  When  teachers  were  |  Co.  v,  Moore,  152  Ind.  345,  44  L.  R.  A.  638, 
employed  by  the  board  they  were  required  |  53  N.  E.  290;  Eckman  v.  Chicago,  B,  d  Q. 
to  enter  into  a  contract  consenting  that  such  I  /g,  (Jq^  iqq  m^  312  33  L.  R.  A.  750,  48  N. 
percentage  of  their  salaries  should  be  dl-  i  p  Ana ,  nhirnnn  R  ^  O  Tf  fin  xr  n^U  aa 
verted    by   the   board   of   education   for   the  |  ^'^  ^^^i  ^J^^^^ 

purpose    of    establishing    such   fund.     HcW,  I  ^f ^V     1^   n         ^'      A' ^*     cr^'o^' o«' r"* 
-      that  the  act  of  the  board  in  providing  for  I  "*•  ^-  ^-  Co.  v.  Cow,  55  Ohio  St  497,  35  L. 
and  In  exacting  by  contract  such  a  percent-  |  "-•  A.  507,  45  N.  E.  641. 
age  of  salaries  was  not  authorized  by  law,  <      The  imposition  of  such  a  condition,  and 
and  was  void.  ;  the  creation  of  a  teachers'  retirement  fund 

(July  11   1902  )  ■  ^y  "leans  thereof,  are  not  ultra  vires,  but 

'  are  a  proper  exercise  of  the  discretion  re- 

APPEAL  by  relator  from  a  judgment  of  |  posed  in  the  board  of  education  by  the  1^- 
the  District  Court  for  Hennepin  CJounty  |  islature. 
iu  favor  of  defendant  in  a  mandamus  pro- '      Minn.  Laws  1878,  chap.  157,  §   1. 
•oeeding  to  require  defendant  to  sign  a  war- 1      Should  boards  of  education  show  a  dis- 
rant  in  favor  of  the  trustee  of  the  teach-  1  position  to  go  too  far,  the  people  hold  in 
ers'  retirement  fund.     Affirmed.  |  their  own  hands  the  remedy,  either  by  re- 

The  facts  are  stated  in  the  opinion.  ;  fusing  to  vote  the  necessary  funds,  or  by 

Messrs.  Woods,  Kinsman,  Sc  Wallaoc,  |  retiring  the  offending  officials, 
for  appellant:        ,  ^      ,  ,        ■      Crawfordsville  v.  Braden,   130  Ind.    149, 

The  clause  m  the  teachers'  contract  is  a  j  14  l^  r.  a.  268,  28  N.  E.  849;  15  Am.  & 
proper  one  to  be  inserted  as  an  incident  of  I  ^^„  ^nc.  Law,  p.  1046;  Torrent  v.  Muske- 
the  power  to  employ.  «o  t^t    t   t    '  9on,  47  Mich.  116,  41  Am.  Rep.  715,  10  N. 

^J^'^A  ^•/^nT^'''**'***  ^-  ^'''  ^^  ^'  ^'  ^' ,  W.  132;  20  Am.  A  Eng.  Enc.  Law,  2d  ed.  p. 
^\t4^uZ,  as  a  teacher,  has  signed  \  ll^^'*  ^'^'^^  ^  ''^''  ">''''  ^^  ^'  ^^  ^-^' 
the  contract,  and  is  not  only  willing,  but  '  v^„„^„  w-i.-  n^i;i^«  a-  ir.».i^.  «i-^ 
anxious,  to  abide  by  it.  In  fact,  it  is  so  di- 1  Messrs  ^^  Belden,  A  Hawley,  also 
rectly  in  keeping  with  modem  development       LfPP®  ^    L  ,    .  ,    ..  1.     ^    m 

in  the  line  of  making  provision  ior  em- 1  The  contract  before  us  is  the  contract  of 
ployees  in  case  of  sickness,  accident,  and  I  a^  employer  with  an  employee  respecting 
old  age  that  it  is  a  reasonable  and  proper  '  ^^e  compensation  the  latter  shall  receive  for 
eondition  to  impose  on  the  teacher.  I  'lis  labor  and  the  manner  in  which  it  shall 

be  accounted  for. 

•Headnote  by  Lewis,  J.  Beck  v.  Pennsylvania  R,  Co.  63  N.  J.  L. 

^l^OTB.— For  "statute"  providing    pension  for  I  232,  43  Atl.  908. 

teachers,  see  preceding  case  of  Hubbard  v.  1  In  detexmining  what  rules  are  reasonable 
State  €x  rel.  Ward  (Ohio).  ^  and  necessary  to  accomplish  the  welfare  of 
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the  scliools  much  must  be  left  to  the  judg- 
iuent  and  discretion  of  the  school  board. 

Fertich  v.  Miohener,  111  Ind.  472,  60  Am. 
Rep.  709,  11  N.  E.  605;  Knobloch  v.  Chica- 
go, M.  <£  8U  P.  R.  Co.  31  Minn.  402,  18 -N. 
W.  106;  J^tnson  v.  Chicago,  8t.  P,  M.  d  0, 
R.  Co.  45  Minn.  370,  11  L.  R.  A.  434,  48 
N.  W.  6;  Htato  v.  Barge,  82  Minn.  256,  53 
L.  R.  A.  428,  84  N.  W.  911. 

Messrs.  Frank  J.  Healey  and  L.  A. 
Dunn  for  respondent. 

Lewis,  J.,  delivered  the  opinion  of  the 
court: 

Action  by  relator  to  obtain  a  writ  of  man- 
damus requiring  respondent,  as  comptroller 
of  the  city  of  Alinneapolis,  to  sign  a  war- 
rant drawn  by  the  board  of  education  upon 
the  city  treajsurer  for  the  sum  of  $608.37, 
in  favor  of  John  A.  Schlener,  as  trustee  of 
the  so-called  "teachers*  retirement  fund." 
The  amount  of  the  w^arrant  represents  1  per 
cent  of  the  salaries  of  all  the  teachers  em- 
*  ployed  in  the  public  schools  in  Minneapolis 
for  the  month  of  November,  1901.  An  al- 
ternative writ  was  issued  by  the  court  below 
requiring  respondent  to  show  cause  why  he 
should  not  sign  the  warrant.  Upon  the  re- 
turn day  respondent  moved  to  quash  the  al- 
ternative writ.  The  motion  was  gi-anted, 
and  relator  appealed  from  the  judgment  en- 
tered thereon.  The  petition  alleged  that  on 
May  28,  1901,  the  relator  entered  into  a 
written  contract  of  employment  with  the 
board  of  education  of  Minneapolis  to  teach 
during  the  school  year  of  1901-1902,  at  a 
salary  of  $135  per  month,  and  the  contract 
of  employment  contained  tlie  following 
clause:  "It  is  agreed  that  the  board  may 
deduct  monthly  from  your  salary  one  per 
cent  thereof,  which,  with  other  funds  that 
may  be  contributed  for  the  same  purpose, 
shall  create  a  permanent  teachers'  retire- 
ment fund,  which  shall  be  held,  invested, 
distributed,  and  paid  out  only  according  to 
mles  and  regulations  of  the  board  of  edu- 
cation respecting  such  fund."  The  rules 
and  regulations  referred  to  in  this  contract 
are  too  long  to  be  inserted  in  full  in  this 
opinion,  but  the  most  important  sections  re- 
quiring consideration  may  be  abbreviated  as 
follows:  Section  124:  From  and  after 
the  1st  day  of  July,  1900,  there  shall  be  de- 
ducted from  the  salaries  of  all  teachers  r^- 
ularly  in  the  employ  of  the  board,  monthly, 
1  per  cent  thereof,  which  sum  so  deducted 
shall  constitute  a  teachers'  retirement  fund, 
which  shall  be  held,  invested,  and  distrib- 
uted in  the  manner  and  for  the  benefit  of 
the  persons  prescribed  by  these  rules  and 
regulations.  Such  fund  shall  be  divided 
into  a  permanent  fund  and  an  annuity  fund. 
The  first  $20,000  shall  be  accumulated  with 
one  fourth  of  the  increase  therefrom,  and 
shall  constitute  a  permanent  fund,  no  part 
of  which  shall  be  used  to  pay  any  annuity 
or  expense.  The  remainder  of  the  retire- 
ment fund,  including  the  other  three 
fourths  of  the  income  from  the  permanent 
fund,  shall  constitute  the  annuity  fund,  out 
of  which  all  annuities  and  expenses  shall  be 
paid.  Section  125:  All  moneys  belong- 
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•ing  to  Uie, retirement  fund,  and  all  increase- 
thereof,  until  invested  or  paid  out  as  here- 
in provided,  shall  be  deposited  in  the  name- 
of  the  secretary  of  the  board  of  education, 
as  trustee,  for  the  benefit  of  the  retirement, 
fund,  in  such  banks  as  may  be  selected  from 
time  to  time  by  the  board  of  trustees.  Sec- 
tions 126  and  127  provide  for  a  board  uf 
trustees,  consisting  of  six  members,  three  to> 
be  selected  by  the  teachers  from  among 
their  number,  and  the  other  three  to  be  the- 
president  of  the  board  of  education,  chair- 
man of  the  finance  committee,  and  the  su- 
perintendent of  schools.  To  this  board  of 
trustees  is  given  authority  to  invest  all  thc- 
niouey  in  the  retirement  fund,  all  invest- 
ments to  be  made  in  the  name  of  the  board 
of  education.  Subsequent  sections  provide 
regulations  for  the  payment  of  money  out 
by  checks,  and  a  system  of  bookkeeping; 
and  the  beneficiai'ies  of  the  fund  are  as  set. 
forth  in  §  130:  "Teachers  who  shall  have 
taught  in  the  Minneapolis  public  schools- 
for  a  period  aggregating  twenty  years  or 
more  of  actual  service,  and  who,  subsequent, 
to  the  1st  day  of  July,  1900,  either  at  their 
own  request,  or  on  motion  of  the  board  of 
education,  shall  be  or  shall  have  been  retired 
by  the  board  of  education  from  service 
therein  on  account  of  age  or  mental  or 
physical  disability,  shall,  from  and  after  sucb. 
retirement  and  until  his  or  her  death,  re- 
ceive, quarterly,  in  equal  instalments,  out. 
of  said  annuity  fund,  the  following  annui- 
ties respectively,  to  wit:  (1)  Teachers- 
who  shall  have  so  taught  for  a  period  ag- 
gregating twenty  years,  and  not  exceeding 
twenty-five  years,  shall  each  receive  an  an- 
nuity not  exceeding  $200  per  year.  (2) 
Teachers  who  shall  have  so  taught  for  a 
period  aggregating  twenty-five  and  not. 
exceeding  thirty  years,  shall  each  re- 
ceive an  annuity  of  not  exceeding  $225  per 
year.  (3)  Teachers  who  shall  have  taught, 
for  a  period  aggregating  thirty  years  or 
more,  shall  e^ich  receive  an  annuity  of  $250- 
per  year."  Then  follow  certain  provisos, 
and  §  131,  which  reads:  "If  any  teacher 
shall  be  retired  by  the  board  of  education 
after  fifteen  and  before  twenty  years'  serv- 
ice in  the  public  schools  of  Minneapolis  for 
any  of  the  causes  aforesaid,  such  teacher 
upon  retirement  shall  receive  back  the  sums 
so  deducted  from  his  or  her  salary."  The 
petition  for  the  writ  contains  the  follow- 
ing allegation:  'Tlaintiff  further  alleges 
Uiat  the  establishment  and  maintenance  of 
a  teachers'  retirement  fund,  in  the  manner 
and  for  the  purposes  set  forth  in  said  con- 
tract, and  in  said  rules  as  hereinbefore  al- 
leged, does  and  will  conduce  to  the  better- 
ment of  the  service  of  the  teachers  in  the 
schools  of  said  city  of  Wnneapolis,  and  is 
and  will  be  in  furtherance  of  the  best  inter- 
ests of  the  public." 

Upon  the  part  of  appellant  it  has  been  ar> 
gued  that  the  clause  in  the  oontrajct  with 
the  board  of  education  permitting  a  deduc- 
tion of  1  per  cent  of  the  salaries  affects 
merely  the  mode  of  payment  of  that  per- 
centage of  the  salaries,  and  is  equivalent  to 
an  assignment  by  the  teachers  of  that  por- 
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tion  of  their  salaries  to  the  trustee  fund,  and 
that  the  payment  of  such  percentage  of  the 
salaries  into  the  trustee  fund  is  incident 
to  and  witliin  the  power  of  the  board  of 
education.  Upon  the  other  hand,  it  is  con- 
tended by  respondent  that  the  board  of  edu- 
cation possessed  no  authority  to  make  the 
contracts  referred  to,  and  that  ite  'ax^t  in 
parsing  the  resolutions  and  regulations,  as 
well  as  in  exacting  the  contract  from  the 
teachers,  was  ultra  vires  and  void;  also 
tJiat  the  1  per  cent  of  the  salaries  thus  di- 
verted and  paid  into  the  trustee  fund  was 
a  part  of  the  public  moneys  of  the  district, 
and  the  act  of  the  board  in  diverting  it  from 
its  legitimate  channel  was  ultra  vires. 

We  must  first  consider  the  authority  with 
which  the  board  of  education  is  vested. 
The  powers  of  the  board  are  found  era- 
braced  within  the  following  laws:  Minn. 
Special  Laws  1878,  chap.  157,  as  amended  by 
the  following  aets,  to  wit:  Special  Laws 
1879,  chap.  62;  Special  Laws  1881,  chap. 
114;  Ex.  Sess.  Special  Laws  1881,  chaps. 
49,  52;  Special  Laws  1883,  chap.  233;  Spe- 
cial Laws  1885,  chaps.  87,  97,  and  Special 
Laws  1887,  chap.  22.  Ttie  pertinent  part 
of  the  law  reads  as  follows:  "It  shall  have 
the  entire  control  and  management  of  all 
common  schools  within  the  city  of  Min- 
neapolis. It  shall  be  entitled  to  demand, 
have,  and  receive  all  moneys  which  have  ac- 
crued or  shall  accrue  to  either  of  said  dis- 
tricts, or  to  said  united  district,  for  school 
purposes,  under  any  law  of  this  state,  or 
otherwise,  and  may  appropriate  and  use 
such  moneys  for  the  support  and  mainte- 
nance of  the  schools  within  such  district 
as  said  board  may  deem  best.  It  may  also 
hire  or  erect  and  maintain,  as  it  shall  deem 
best,  schoolhouses  and  schoolrooms,  but  it 
shall  never  erect  any  building  upon  land  to 
which  it  has  not  the  title  in  fee  simple.  It 
may  employ  superintendents  and  teachers, 
and  make  rules  and  regulations  for  the  gov- 
ernment of  schools,  and  for  the  employment 
and  examination  of  teachers,  and  prescrib- 
ing their  powers  and  duties;  and  prescrib- 
ing the  description,  grading,  and  classifica- 
ticm  of  scholars  and  their  management,  and 
the  course  of  instruction  and  books  to  be 
used,  and  other  matters  pertaining  to  the 
government  and  welfare  of  schools.  It  may 
also  make  by-laws,  rules,  and  regulations 
for  its  own  government.  .  .  .  Said 
board  of  education  is  hereby  authorized  and 
empowered  to  levy  upon  the  taxable  prop- 
erty in  said  city  .  .  .  such  taxes  as 
will  raise  sufficient  sums  of  money  for  ail 
school  purposes  of  every  character,  includ- 
ing the  purchase  of  sites  and  buildings,  and 
the  repairing  of  schoolhouses  and  expenses 
incident  to  the  maintenance  thereof,  and  as 
will  also  provide  for  the  prompt  payment 
of  ail  debts  of  said  district;  provided,  that 
the  aggregate  annual  levy  of  such  taxes 
shall  not  exceed  four  mills  on  the  dollar 
upon  the  assessed  valuation  of  said  district." 

From  a  consideration  of  these  statutes, 
we  do  not  think  the  legislature  intended  to 
confer  upon  the  board  of  education  author- 
ity to  exact  from  the  teachers  1  per  cent  of 
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their  salaries  for  the  purposes  outlined  in 
the  rules  and  regulations  above  referred  to. 
The  question  before  us  must  be  disposed  of 
upon  the  facts  appearing  in  the  petition, 
and  we  are  not  prepared  to  concede  that  ttie 
relator  voluntarily  relinquished  that  propor- 
tion for  such  purposes.  The  conxiction 
cannot  be  avoided  that  the  effect  of  such  a 
requirement,  when  applied  to  ail  teachers 
employed,  must  be  to  compel  some  of  them,, 
at  le^lst,  to  enter  into  the  contract  upon 
compulsion  and  M'ithout  any  expectation  of 
receiving  any  personal  benefit  therefrom. 
It  is  difficult,  therefore,  to  sustain  the  va- 
lidity of  the  act  on  the  part  of  the  board  of 
education  in  thus  withholding  the  1  per 
cejit  of  the  salaries  upon  the  ground  that 
such  a  plan  was  voluntarily  entered  into  by 
the  teachers  in  signing  the  contract.  If  a 
scheme  or  plan  had  been  adopted  among  the 
teachers  themselves  whereby  they  volunta- 
rily surrendered  a  certain  proportion  of 
their  salaries  for  the  purpose  of  providing 
an  annuity  fund,  and  the  members  of  the 
board  had  volunteered  to  assist  in  perfect- 
ing and  carrying  out  such  a  plan,  then 
clearly  there  would  be  no  ground  upon 
which  tlie  city  could  interfere,  and  we  do 
not  undertake  to  say  that  in  the  further- 
ance of  such  a  scheme  some  part  of  the  sala- 
I'icR  might  not  be  assigned  by  the  teachers 
and  paid  directly  into  the  proper  fund  out 
of  the  city  treasury.  But  we  are  not  deal- 
ing with  such  a  condition.  Here  the  board 
of  etlucation  are  not  acting  voluntarily,  as 
individual  members,  but  they  have  acted  and 
are  acting  as  a  board,  claiming  to  be  clothed 
with  authority  under  the  law  to  exact  from 
the  teachers  employed  a  certain  percentage 
of  their  compensation.  It  may  be  admitted 
that  the  purpose  to  be  accomplished  in  pro- 
viding an  annuity  for  those  who  have  been 
faithful,  and  who  have  become  incapaci- 
tated in  the  service,  is  a  worthy  one,  and,  in 
a  general  sense,  for  the  benefit  of  the 
schools.  We  do  not  wish  to  intimate  that 
the  care  of  those  who  have  given  their  life- 
work  to  a  cause  of  such  benefit  to  the  pub- 
lic may  not  to  some  extent  be  provided  for 
when  the  limit  of  activity  is  reached,  and 
the  fund  for  that  purpose  be  raised  by  taxa- 
tion. It  certainly  conduces  to  the  welfare 
of  the  school  system  to  make  it  profitable 
and  attractive  for  persons  to  devote  them- 
selves to  the  work,  and,  if  it  would  attract 
to  the  service  a  better  class  of  teachers,  is 
not  such  an  object  for  the  benefit  and  wel- 
fare of  the  school  system?  Conceding, 
therefore,  that  the  legislature  might  grant 
the  power,  within  proper  limits  to  provide 
a  fund  for  such  a  purpose,  it  is  very  clear 
that  it  has  not  been  done  by  the  enactments, 
above  referred  to.  At  the  time  of  the  pas- 
sage of  these  laws  we  are  not  aware  that 
any  such  power  had  been  exercised  by 
boards  of  education  within  this  state.  The 
legislature  had  never  attempted  to  deal 
with  the  subject,  and  no  board  of  education 
had  ever  endeavored  to  put  it  in  use.  There 
is  no  reason  for  assuming  that  the  legisla- 
ture contemplated  any  such  object,  and 
there  is  certainly  nothing  within  the  Ian- 
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^uage  employed  to  intimate  that  such  un-  | 
usual  and  extraordinary  power  was  in- ' 
tended  to  be  implied.  , 

The  authority  of  the  board  Is  also  ques-  • 
tioned  upon  the  ground  that  the  money  re- 
tained is  in  fact  public  money^  and  not  the 
private  funds  of  the  teachers.     It  does  not 
seem  very  material  whether  the  money  so  , 
assiffned    be   considered   public    or    private  • 
funds, — the  result  must  be  the  same.    But  i 
it  is  interesting  to  notice  what  the  practical  I 
effect  is  of  carrying  out  the  plan  outlined  ! 
in  the  petition.    If  the  entire  salary  had  '■ 
been  paid  to  relator,  and  he  had  then  vol- ' 
untarily    relinquished    or    paid    back  I  per  ; 
cent  thereof  for  the  purposes  expressed,  it 


would  clearly  be  private  money;  but  1  per 
cent  never  had  been  paid  in  fact,  and  it 
never  wajs  contemplated  that  it  should  be. 
When  the  relator  entered  into  the  contract 
he  surrendered  absolute  control  over  that 
portion  of  his  salary,  and,  in  effect,  entered 
into  a  contract  with  the  board  that  his  sal- 
ary would  be  99  per  cent  of  the  amount 
nominally  stated.  So  from  this  view  of 
the  case  it  appears  to  us  that  the  money  re- 
tained never  left  the  treasury,  but  remained 
public  money,  and  the  board  of  education 
had  no  authority  to  divert  it  from  the  uses 
mentioned  in  the  statute. 
Judgmeiit  affirmed. 
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Anna  Maria  WEIST 

V, 

City  of  PHILADELPHIA  et  al., 
f        and 
ELECTRIC  TRACTION  COMPANY,  Appt. 

(200  Pa.  148.) 

1.  The  poM nihility  of  the  accmniila- 
tlon  by  a  decedent  of  an  eiitate,  which 
would  be  Inherited  by  his  children,  cannot  be 
considered  by  the  Jury  in  awarding  damages 
for  wrongful  death. 

2.  Recovery  cannot  be  bad  for  a  se-v- 
eral  tort  against  one  of  several  defendants 
sued  as  joint  tort  feasors  for,  negligently 
causing  a  death,  upon  failure  of  the  evidence 
to  show  that  the  negligence  complained  of 
was  Joint. 

8.  A  Joint  action  cannot  be  maintained 
affalnMt    a   municipal    corporation,    a 

*  street  rallvray  contpany,  and  a  con- 
tractor working  for  the  latter,  for  injuries 
caused  by  the  negligent  obstruction  of  the 
street,  on  the  theory  that  it  was  the  duty  of 
the  municipality  to  keep  its  streets  free  from 
obstructions,  and  that  the  company  and  con- 
tractor were  negligent  in  placing  and  con- 
tinuing the  obstruction  in  the  street,  since 
there  was  no  concert  of  action  between  de- 
fendants, and  the  duty  of  each  was  distinct 
and  of  u  different  nature. 

(July   17,   1901.) 

APPEAL  by  defendant  Electric  Traction 
Company  from  a  judgment  of  the 
Court  of  Common  Pleas,  No.  4,  for  Phila- 
delphia County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  the 
alleged  negligent  killing  of  her  husband. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cl&arles  Biddle  and  Tl&omas 
Iieamlng,  for  appellant: 

The  books  do  not  seem  to  contain  a  case 

"~  NoTK.— A8~to  Joinder  of  municipality  and 
lotowner  in  action  to  recover  assessment  paid 
by  mistake,  see.  in  this  series,  Langevin  v.  St. 
Paul    (Minn.)   15  L.  R.  A.  766. 

As  to  Joinder  of  municipality  and  abutting 
property  owner  in  action  to  recover  damages 
for  injuries  caused  by  defective  sidewalk,  see 
Dutton  V.  Lansdowne  (Pa.)  63  L.  R.  A.  469. 
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where  the  meajsure  of  damages  for  the  loes  of 
a  parent  is  to  be  determined  by  the  possi- 
bility of  the  parent  accumulating  an  estate 
for  the  child  to  inherit. 

The  Electric  Traction  Company  had  made 
a  written  contract  with  J.  W.  Hoffman  & 
Co.  to  construct  in  the  street  an  electric 
street  railway  line.  Such  an  independent 
contract  may  relieve  a  railway  company  of 
liability  for  accident  occasioned  by  the  con- 
tractor's negligence. 

Painter  v.  Pittsburgh,  4t)  Pa.  213;  Wray 
V.  Evans,  80  Pa.  102;  Erie  v.  Caulking,  85 
Pa.  247,  27  Am.  Rep.  642;  Harrison  v.  Col- 
lins, 86  Pa.  153,  27  Am.  Rep.  699;  Smith 
v.  Simmons,  103  Pa.  32,  49  Am.  Rep.  113; 
Chartiers  Valley  Oas  Oo.  v.  Lynch,  118  Pa. 
362,  12  Atl.  435;  Thomas  v.  Altoona  d  L. 
Valley  Electric  R.  Co.  191  Pa.  361,  43  Atl. 
215. 

Messrs.  J.  Peter  Klinses  and  Thomas 
R.  Eloook,  for  appellee: 

The  jury  were  to  determine  the  pecuni- 
ary injury  sustained  by  the  surviving  rela- 
tives. 

Huntingdon  <6  B.  T.  R.  d  Coal  Co.  v. 
Decker,  84  Pa.  419. 

The  money  value  of  the  decedent's  life 
is  to  be  estimated  by  what  he  would  proba- 
bly have  earned  in  his  business  during  the 
rest  of  his  life,  less  the  cost  of  his  support. 

Mansfield  Coal  d  Coke  Co.  v.  McEnery, 
91  Pa.  185,  36  Am.  Rep.  662. 

The  injuries  to  the  relative  rights  of  the 
surviving  members  of  the  family  are  com- 
pensatory in  their  nature. 

Lehigh  Iron  Co.  v.  Rupp,  100  Pa.  98. 

There  was  but  one  cause  of  action, — ^the 
negligence  of  one  or  all.  One  was  found 
guilty,  and  the  others  not  guilty,  of  the  neg- 
ligence. There  is.  therefore,  no  question  of 
contribution,  or  of  any  liability  over  in  law 
or  in  fact. 

1  Chitty,  PI.  p.  86. 

To  have  a  recovery  against  all,  there 
must  be  concurrent  acts  of  the  defendants. 

Little  Schuylkill  Nov,  R.  d  Coal  Co.  v. 
Riclvards,  57  Pa.  147,  98  Am.  Dec.  209; 
KUiuder  v.  McQraih,  35  Pa.  128,  77  Am. 
Dec.  329;  Bard  v.  Yohn,  26  Pa.  482. 
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If  it  be  proved  that  only  one  was  con- 
-cerned,  the  plaintiff  may  recover  against 
liim  as  if  he  only  had  been  sued. 

Leidig  v.  Bucher,  74  Pa.  65;  Laverty  v. 
Vanaradale,  65  Pa.  507 ;  Uuddleston  v.  West 
Helievue,  111  Pa.  110,  2  AU.  200;  Brookville 
V.  Arthurs,  130  Pa.  501,  18  Atl.  1076; 
Gates  V.  Pennsylvania  R,  Co.  150  Pa.  50,  16 
li.  K.  A.  554,  24  Atl.  638;  Turton  v.  Powel- 
ton  Electric  Co,  185  Pa.  406,  39  Atl.  1053; 
2  Billiard,  Torts,  p.  296;  Bishop  v.  Long, 
2  W.  N.  C.  671;  Collins  v.  Cronin,  117  Pa. 
35,  11  Atl.  869;  Fillman  v.  Rywi,  168  Pa. 
491,  32  Atl.  89;  Booth,  Street  Railways,  p. 
492;  Tompkins  v.  Clay  Street  R.  Co,  66 
€al.  163,  4  Pac.  1165;  Philadelphia  d  R.  R. 
€o.  v.  Boyer,  97  Pa.  91;  Flaherty  v.  Min^ 
ueapolis  d  8t,  L,  R,  Co.  39  Minn.  328,  sub 
nom.  Flaherty  v.  Northern  P.  R.  Co.  1  L. 
R.  A.  680,  40  N.  W.  160;  Georgia  P.  R.  Co. 
y.  Hughes,  87  Ala.  610,  6  So.  413;  Schnei- 
der V.  Second  Ave.  R.  Co.  133  N.  Y.  583,  30 
N.  E.  752;  Barrett  v.  Third  Ave.  R.  Co.  45 
N.  Y.  628. 

On  petition  for  rehearing. 

From  the  earliest  history  of  pleading, 
where  the  evidence  has  shown  ground  for  a 
recovery  against  any  of  the  defendants,  a 
verdict  accordingly  has  always  been  sus- 
tained. 

There  is  a  great  difference  between  ac- 
tions in  joint  contract  and  those  against 
joint  tort  feasors.  When  a  contract  is 
joint,  all  the  obligors  should  be  joined  as 
defendants. 

17  Am.  &  Eng.  Enc.  Law,  p.  575. 

Where  a  joint  contract  is  alleged,  it  must 
be  proved  as  alleged. 

Blight  V.  Ashley,  Pet.  C.  C.  16,  Fed.  Caa. 
Ko.  1,541;  Walcott  v.  Canfield,  3  Conn. 
194;  Howell  v.  Sha/nds,  35  Ga.  66;  Robert- 
son V.  Smith,  18  Johns.  459,  9  Am.  Dec. 
227;  Livingston  v.  Tremper,  11  Johns.  101; 
Tom  V.  Goodrich,  2  Johns.  213;  Erwin  v. 
Devine,  2  T.  B.  Mon.  124;  Jenkins  v.  Hurt, 
2  Rand.  (Va.)  446;  Rovxm  v.  Rowan,  29 
Pa.  181. 

Both  at  common  law  and  under  the  Codes, 
when  several  persons  have  been  jointly 
concerned  in  the  commission  of  a  tort,  they 
may  all  be  charged  jointly  as  principals,  or 
the  plaintiff  may  sue  any  one  of  the  parties 
separately. 

Sessions  v.  Johnson,  95  U.  S.  347,  24  L. 
€d.  596;  1  Chitty,  PI.  p.  86. 

The  person  injured  by  joint  tort  feasors 
may  sue  and  recover  against  all,  any  num- 
ber, or  only  one  of  them. 

1  Jaggard,  Torts,  213;  Salmon  v.  Smith, 
1  Wms.  Saund.  206;  Cowb  v.  Lowther,  1  Ld. 
Raym.  697;  Dale  v.  Eyre,  1  Wils.  306;  Cov- 
et t  V.  Radnidge,  3  East,  62;  Hutchins  v. 
Hutchins,  7  Hill,  104;  M'Call  v.  Forsyth, 
4  Watts  &  S.  179;  Hambleton  v.  McGee,  19 
Md.  43;  Powers  v.  Sawyer,  46  Me.  160; 
Blackburn  v.  Baker,  7  Port.  (Ala.)  284; 
Cooper  V.  South,  4  Taunt.  802;  Bretherton 
V.  Wood,  6  J.  B.  Moore,  141;  Johnson  v. 
Hannahan,  3  Strobh.  L.  425;  Crawford  v. 
Morris,  5  Gratt.  90;  Drake  v.  Barrymore, 
14  Johns.  166 ;  Durgin  v.  Leighton,  10  Mass. 
66;  Jackson  ea  dem.  Haines  v.  Woods,  5 
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Johns.  280;  Lockwood  v.  Bull,  1  Cow.  322, 

13  Am.  Dec.  639. 

In  an  action  in  form  ex  delicto  one  may 
be  found  guilty  and  another  acquitted. 

Lansing  v.  Montgomery,  2  Johns.  382; 
Rose  V.  Oliver,  2  Johns.  365;  Cunningham 
v.  Dyer,  2  T.  B.  Mon.  61;  Wright  v.  Coop- 
er, I  Tyler  (Vt.)  426;  Hayden  v.  Nott,  9 
(^un.  367. 

The  question  of  joint  liability  is  for  the 
jury. 

Oice7is  V.  Derby,  3  111.  26;  2  ffiUiard, 
Torts,  290. 

When  unnecessary  and  improper  parties, 
havinff  no  interest  in  a  suit,  are  joined  as 
defenoLEints,  it  is  an  objection  of  which  the 
other  defendants  cannot  avail  themselves. 

Richtmeyer  v.  Richtmeyer,  50  Barb.  66; 
Brownson  v.  Gifford,  8  How.  Pr.  389;  John- 
son V.  Davis,  7  Tex.  173. 

In   an   action   ew  delicto,  it  is  a   rule  of 

practice,    coequal    with   our    jurisprudence, 

,  that   a    plaintiff   may    recover   against   as 

I  many,    and    only    such,    defendants    as    he 

proves  to  be  guilty. 

Winslow  V.  Newlan,  45  111.  145;  Swigeri 

I V.    Graham,    7    B.    Mon.    661 ;    Waterman, 

I  Trespass,  p.  Ill;  Sutliff  v.  Gilbert,  8  Ohio, 

I  405;  White  v.  Hill,  14  L.  J.  Q.  B.  N.  S.  79. 

The  jury  may  find  one  defendant  guilty 

,  of  a  trespass  at  one  time,  and  another  at 

I  another ;  or  one  of  them  guilty  of  a  part  of 

the  trespass  and  another  of  another  part; 

or  some  guilty  of  the  whole  trespass,  and 

'the   others   guilty   of  a   part  only;  in   all 

'  which    cases    several    damages   may    be  as- 

I  sessed. 

Waterman,    Trespass,    p.     107;     Hill    v. 

\Goodchild,  5  Burr.  2790;   Mitchell  v.   Mil- 

I  bank,  6  T.  R.  199;  Bohun  v.  Taylor,  6  Cow. 

'  313:  Kempton  v.  Cook,  4  Pick.  305;  Chase 

V.  Levering,  27   N.   H.  295;   Schermerhom 

V.  Tripp,  2  Cai.  108;  Drake  v.  Barrymore, 

14  Johns.  166;  Wakema/n  v.  Lindsey,  19  L. 
J.   Q.   B.  N.   S.   166;   Church  v.  Dewolf,  2 

'  Root,  282;  Leidig  v.  Bucher,  74  Pa.  65. 

I 

I  Potter,  J.,  delivered  the  opinion  of  the 
court: 

In  that  portion  of  the  charge  which  is  as- 
signed as  error  in  the  first  specification, 
the  learned  court  below  said:  "The  loss  to 
the  children,  of  course,  was  one  from  whom 
they  might  expect  some  inheritance,  if  you 
think  the  business  was  such  as  to  Varrant 
them  in  that  hope."  This  statement  pre- 
sented to  the  consideration  of  the  jury  an 
clement  in  measuring  the  damages  which  is 
extremely    vague.    The    possibility    of    ac- 

I  cumulating  an  estate  by  the  decedent  was 

I  very  remote.  The  testimonv  did  not  show 
any  accumulation  up  to  the  time  of  his 
death,  and '  whether  or  not  he  could  have 
succeeded  in  gathering  more  than  would 
have  provided  for  his  own  wants  during  the 
remainder  of  his  life  was  purely  conjec- 
tural. If  the  subject  were  considered  at  all 
by  the  jury  in  making  up  the  verdict,  it 
could  only  result  in  confusion  and  specula- 
tion. An  expectation  of  inheritance  is  not 
properly  one  of  the  elements  of  loss  to  chil- 
dren in  a  case  of  this  kind,  and  should  not 
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be  allowed  to  enter  into  the  question  in  any 
way  whatever.  The  first  specification  is 
sustained. 

Another  question  was  pressed  in  the  oral 
argument  at  bar,  which  may  be  considered 
in  connection  with  the  remaining  assign- 
ments of  error.  It  grows  out  of  the  fact, 
which  is  disclosed  by  the  record,  that  this 
action  was  brought  jointly  against  the  city 
of  Philadelphia  and  the  Electric  Traction 
Ck)mpany  and  the  firm  of  J.  W.  Hoflfman  -fe 
Co.,  under  the  allegation  that  they  are  all 
jointly  liable  for  damages  to  the  plaintiff. 
,The  defendants  are  all  sued  as  joint  tort 
feasors,  evidently  under  the  idea  of  a  com- 
munity of  interest  and  a  concurrent  re- 
sponsibility. Recovery  was  had,  however, 
against  one  of  tlie  defendants  only,  as  the 
evidence  failed  to  show  that  the  act  com- 
plained of  was  joint.  This  case  is  an  illus- 
tration of  a  practice  which  is  not  to  be 
commended.  Joining  several  parties  as  de- 
fendants, without  regard  to  the  question  of 
the  tort  being  joint,  does,  no  doubt,  relieve 
the  plaintiff  of  the  responsibility  of  finding 
out  before  beginning  his  action  who  is 
justly  chargeable  with  the  wrong  causing 
the  injury,  as  it  leaves  that  question  to  be 
developed  ftt  the  trial.  The  plaintiff  may 
profit  by  the  contention  which  natiirally 
arises  among  the  defendants,  in  w^hich  each 
seeks  to  charge  the  other.  But  such  a 
course  does  not  tend  to  an  orderly  trial, 
nor  the  attainment  of  justice.  It  is  hardly 
asking  too  much  of  a  plaintiff  that,  before 
setting  the  machinery  of  the  law  in  motion, 
he  be  so  sufficiently  sure  of  the  faetij  as  to 
know  whether  the  injury  for  which  he  com- 
plains was  a  separate  act  of  one  party,  or 
a  joint  act  of  two  or  more.  "If,  in  legal 
consideration,  the  act  complained  of  .  .  . 
can  only  be  considered  the  tort  of  the  actual 
aggressor,  or  the  distinct  tort  of  each,  a 
separate  action  against  the  actual  wrong- 
doer only,  or  against  each,  must  be  brought." 
1  Chitty,  PI.  [7th  ed.]  97.  We  are  aware 
that  it  is  thought  that  the  effect  of  a  mis- 
joinder may  be  cured  by  taking  a  verdict 
against  one  defendant  only,  and  authority  is 
not  lacking  to  support  this  view.  But  this 
remedy  is  not  adequate.  The  mischief  in 
unwarrantably  joining  as  defendants  par- 
ties who  are  not  in  fact  joint  wrongdoers 
is  in  the  confusion  and  disorder  resulting 
at  the  trial,  and  the  increased  difficulty  in 
arriving  at  a  just  verdict.  It  is  not  neces- 
sai-y  to  sue  all  the  parties  guilty  of  com- 
mitting a  tort,  for  joint  wrongdoers  are  lia- 
ble jointly  and  severally.  And,  where  a 
joint  suit  is  brought  against  a  number  of 
defendants,  if  the  evidence  shows  that  one 
of  the  pai-ties  was  not  connected  with  the 
tort,  a  verdict  or  a  nonsuit  as  to  him  is 
proper.  A  joint  verdict  may  then  be  ren- 
dered against  such  of  the  defendants  as  are 
jointly  liable.  But  if  no  concert  of  action 
is  shown,  and  therefore  no  joint  tort,  and 
the  case  is  one  of  separate  toi-t  or  torts 
upon  the  part  of  one  or  of  several  defend- 
ants, the  action  is  not  sustained,  and  there 
should  be  no  verdict  against  anyone.  In  a 
suit  for  a  joint  tort  there  should  be  no  re- 
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covery  upon  proof  of  one  or  more  separate 
torts.  When  a  joint  tort  is  charged,, 
a  joint  tort  must  De  proved,  in  or- 
der to  sustain  the  action.  The  all^ation 
and  the  proof  must  agree  in  cases  of  tort» 
as  in  other  cases.  The  defendants  them- 
selves often  seem  to  overlook  the  importance 
of  raising  for  decision  the  question  whether 
i  in  point  of  fact  the  particular  case  is  one 
of  joint  tort.  Turton  v.  Potoelton  Electric- 
Co.  185  Pa.  406,  39  Atl.  1053,  is  an  in- 
stance. The  evidence  showed  separate  act* 
of  the  defendants,  and  no  ground  for  con- 
tending that  there  was  any  joint  tort.  Yet 
the  defendants  apparently  accepted  the  tort 
as  alleged  (that  is,  as  if  joint),  and  argued 
it  upon  that  theoiy,  and  the  decision  seem- 
ingly went  upon  the  same  assumption. 
The  rule  by  which  to  determine  whether  or 
not  a  tort  is  joint  is  clearly  set  forth  in 
euch  cases  as  Bard  v.  Yohn,  26  Pa.  482, 
where  one  of  the  defendants  left  vehicle* 
standing  along  one  side  of  a  street,  and  an- 
other defendant  placed  his  wagon  and 
horses  upon  the  opposite  side,  thus  narrow- 
ing the  passageway  for  the  public.  In  thus 
obstructing  the  highway,  each  was  acting 
for  his  own  accommodation,  and  without 
concert  with  the  other.  A  person  walking 
along  the  street,  who  was  thus  compelled  to 
pass  near  the  horses'  heels,  was  kicked  and 
thrown  over  against  an  opposite  vehicle. 
The  declaration  charged  the  defendants  as 
joint  wrongdoers.  It  was  held  that  proof 
of  separate  acts,  not  committed  with  a  com- 
mon design  or  for  a  common  purpose,  and 
without  concert,  will  not  authorize  a  joint 
recovery,  and  that,  "to  entitle  a  plaintiff  to 
a  verdict  against  several  defendants  as 
joint  trespassers,  it  must  appear  that  they 
acted  in  concert  in  committing  the  trespass 
complained  of."  This  language  was  quoted 
with  approval  by  Judge  Agnew  in  Leidig 
V.  Buclier,  74  Pa.  67.  In  this  latter  case 
there  is  a  recognition  of  the  practice  of  ajt- 
terapting  to  cure  the  error  of  a  joint  action, 
by  allowing  the  jury  to  find  verdicts  against 
the  defendants  severally,  and  by  the  plain- 
tiff immediately  electing  as  to  whom  judg- 
ment shall  be  entered  against,  and  the  en- 
tering of  a  nolle  prosequi  as  to  the  others. 
But  the  inadequacy  of  this  course  is  pointed 
out  in  the  following  language  from  the  lat- 
ter part  of  the  opinion:  "As  a  matter  of 
principle,  it  is  not  proper  to  join  defendants 
in  the  same  action  who  have  not  conspired 
together,  or  joined  in  committing  the  wrong 
complained  of.  Their  degrees  of  guilt  are 
rarely  the  same.  One  should  not  suffer 
from  the  prejudice  existing  against  the 
other,  nor  should  the  damages  against  him 
be  aggravated  by  the  odium  attaching  to 
the  worse  conduct  of  the  others,  and  neither 
should  bear  the  increased  accumulation  of 
costs  caused  by  the  testimony  brought 
against  all.  As  a  matter  of  plain  justice, 
where  there  is  no  concert  or  joint  action 
each  should  respond  for  his  own  wrong 
only."  In  Little  Schuylkill  Nav,  R.  d 
Coal  Co.  V.  Richards,  57  Pa.  142,  98  Am. 
Dec.  209,  there  is  an  instructive  discussion 
of  the  subject.    A   dam    was    filled   by   de- 
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|>osits  of  coal  dirt  from  dilTerent  mines  on  | 
the  stream  above  the  dam, — some  worked 
by  defendants  and  their  tenants,  and  others 
by  persons  entirely  unconnected  with  the ' 
defendants.  Held,  that  the  liability  of  the  | 
defendants  began  with  their  act  on  their 
own  land,  and  was  wholly  separate  and  in- 
dependent of  concert  with  others.  Their 
tort  was  several  when  committed,  and  did 
not  become  joint  because  its  consequences 
united  with  other  consequences.  Gallagher 
V.  Kemmerer,  144  Pa.  509,  22  Atl.  970,  was 
a.  case  similar  in  character.  It  was  held 
that,  where  an  injury  as  a  whole  to  lands 
IS  the  consequence  of  independent  acts  of 
trespass  on  the  part  of  two  or  more  per- 
sons, each  act  is  a  distinct  cause  of  action 
for  the  portion  of  the  injury  resulting  from 
it,  and  together  they  do  not  constitute  a 
joint  trespass.  The  liability  of  the  de- 
fendants for  injury  to  plaintiff's  lands  in 
oonsequence  of  the  accumulation  thereupon 
of  refuse  and  waste  from  defendants'  coal 
breaker,  carried  down  a  stream  thereto,  be- 
gan with  their  own  act  on  their  own  land ; 
and,  being  independent  of  the  acts  of  the 
other  operators,  it  was  several  when  com- 
mitted, and  did  not  become  joint  because 
the  general  consequences  were  united. 
Klauder  v.  McGrath,  35  Pa.  128,  77  Am. 
Dec.  329^  presents  an  instance  of  a  clear 
case  of  joint  tort.  The  action  wajs  brought 
to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff  by  reason  of  the 
falling  of  a  party  wall  erected  on  the  divid- 
ing line  between  two  lots  owned  by  the  de- 
fendants, in  consequence  of  their  negligence 
in  wrongfully  permitting  it  to  remain 
standing,  although  it  was  old,  dilapidated, 
and  out  of  repair.  Strong,  J.,  delivering 
the  opinion,  said :  "The  basis  of  the  action 
was  the  negligence  of  the  defendants.  It 
is  contended  now  that  they  could  not  be 
held  jointly  liable.  The  maintenance  of  an 
insecure  party  wall  was  a  tort  in  which 
they  were  both  participants.  The  act  was 
single,  and  it  was  the  occasion  of  the  injury 
to  the  p^intiff.  It  is  difficult  to  see  why 
both  were  not  liable,  and  liable  jointly. 
The  case  is  not  to  be  confounded  with  ac- 
tions of  trespass  brought  for  separate  acts 
done  by  two  or  more  defendants.  Then,  if 
there  has  been  no  concert*  no  common  in- 
tent, Uiere  is  no  joint  liability.  Here  the 
keeping  of  the  wall  safe  was  a  common 
duty,  and  the  failure  to  do  so  was  a  com- 
mon neglect."  In  the  present  case  it  is  al- 
leged in  the  declaration  that  the  city  of 
Philadelphia  is  liable  because  of  its  failure 


to  keep  the  highway  free  and  clear  of  ob- 
struction, that  the  Electric  Traction  Ck)m- 
pany  is  liable  because  it  negligently  per- 
mitted a  rail  to  be  so  placed  as  to  obstruct 
the  highway  and  cause  the  accident,  and 
that  the  firm  of  Hoffman  &  Co.,  the  con- 
tractors, are  chargeable  because  they  acted 
jointly  with  the  traction  company  in  plac- 
ing an  obstruction  on  the  highway,  and  al- 
lowing it  to  remain  there,  thus  causing 
the  accident.  It  was  clearly  wrong  to  sue 
the  city  jointly  with  the  other  defendants, 
because  the  measure  of  its  responsibility  is 
entirely  different.  Its  liability  is  second- 
ary, and  not  primary.  Button  v.  Lana- 
downe,  198  Pa.  503,  53  L.  R.  A.  469,  48  Atl. 
494.  The  evidence  produced  at  the  trial 
showed  that  there  was  no  concert  of  action 
between  the  traction  company  and  the  other 
defendant,  Hoffman  &  Co.  The  duty  of 
each  was  distinct,  and  of  a  different  nature. 
For  its  own  breach  of  duty  each  was  liable 
separately,  and  they  should  not  have  been 
iued  jointly.  It  is  true  that  a  verdict  was 
rendered  and  judgment  was  entered  against 
one  defendant  only,  but  we  are  not  satisfied 
that  this  corrects  the  error.  There  are 
cases  seemingly  to  this  effect,  such  as  Weak- 
ly  V.  lioyer,  3  Watts,  460;  but  there  the 
plaintiff  was  permitted,  without  objection, 
to  give  evidence  of  separate  trespasses.^ 
And  in  Chambers  v.  Lapaley^  7  Pa.  24,  the 
question  of  the  necessity  of  agreement  be- 
tween the  allegata  and  probata  does  not 
seem  to  have  been  raised.  Laverty  v.  Van- 
arsdale,  65  Pa.  509,  was  an  action  of  con- 
spiracy, and  that  decision  is  referable  to 
that  class  of  cases.  Collins  v.  Cronin,  117 
Pa.  35,  11  Atl.  869 ;  Rundell  v.  Kalbfus,  126 
Pa.  123,  17  Atl.  238,  and  Fillma^i  v.  Ryon, 
1G8  Pa,  484,  32  Atl.  89,  are  similar  in  char- 
acter. These  cases  do  not,  we  think,  when 
rightly  understood,  justify  the  practice  of 
joining  as  defendants  in  suits  for  negli- 
gence everyone  against  whom  any  ground  of 
liability  seems  to  exist,  without  regard  to 
the  question  of  whether  the  case  is  really 
one  of  joint  tort.  We  are  of  opinion  that, 
where  a  plaintiff  in  an  action  of  trespass  to 
recover  damages  for  negligence  declares  for 
a  joint  tort,  and  the  evidence  shows  no 
joint  action  by  defendants,  a  verdict  and 
judgment  against  one  defendant  for  a  sepa- 
rate tort  should  not  be  permitted. 

The  judgment  is  reversed,  and  a  venire 
facias  de  novo  awarded. 

Rehearing  denied. 


UTAH  SUPREME  COURT. 


John  M.  KIRKMAN,  Appt., 

V. 

William  BIRD,  Jr.,  et  al. 

(22  Utah.  100.) 

»1.     Any  cbanare  or  limitation  of  n  rem- 

•Headnotes  by  the  Court. 


edr*  which  does  not  materially  abridge  the 
right,  does  not  impair  the  obligation  of  the 
contract. 
^.  Section  7,  p.  09,  Sens.  LnwM  1899, 
-wlilcli  absolutely  exempts  to  married 
men  or  KeadM  of  families  their  earnings 
for  pc»rsonal  services  rendered  within  sixty 
days  next  preceding  the  levy  of  execution. 


Note. — For  other  cases  in  this  series  as  to  I 
impairment  of  obligation  of  contract  by  chang-  I 
^8  L.  R.  A. 


ing  the  remedy,  see  Best  t.  Baumgardner  (Pa.) 
1   L.   R.  A.  356,   and  note;  People  v.  0*Brlea 
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by  garnishmeDt  or  otherwise,  being  reason- 
able, and  directed  to  the  remedy,  and  not  the 
right,  does  not  impair  the  obligation  of  con- 
tracts entered  Into  prior  to  its  passage,  and 
is  not  in  violation  of  |  10,  art.  1,  Const.  U.  S. 

(May  14,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Salt  Lake  Coun- 
ty in  favor  of  respondents  in  a  garnishment 
proceeding  to  reach  wages  alleged  to  have 
been  earned  by  defendant  Bird.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Krebs  Sc  Hoppansb  for  appel- 
lant. 

Messrs.  Bennett,  Harkneis,  Howat, 
and  Sntl&erland  Sc  Van  Oott,  for  respond- 
ent, garnishee: 

Prior  to  Edioards  v.  Kearzey,  96  U.  S. 
595,  24  L.  ed.  793,  the  great  weight  of  au- 
thority was  to  the  effect  that  laws  increas- 
ing exemptions  from  levy  and  sale  did  not 
affect  the  contract,  but  related  only  to  the 
remedy,  and  were  not  unconstitutional. 

12  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  167. 

The  existence  or  nonexistence  of  a  lien 
seems  to  have  been  the  test. 

Ounn  V.  Barry,  16  Wall.  610,  21  L.  ed. 
212;  Wilson  v.  Br  oven,  68  Ala.  62,  29  Am. 
Rep.  727. 

Edtcards  v.  Kearzey,  96  U.  S.  696,  24  L. 
ed.  793,  recognizes  that  a  reasonable  subse- 
quent exemption  may  be  made.  It  therefore 
leaves  open  the  question  as  to  what  subse- 
ouent  exemptions  are  excessive  and  impair 
the  contract.  This  being,  in  effect,  a  ques- 
tion as  to  what  is  reasonable,  tJie  decision 
roust  be  influenced  by  the  surrounding  cir- 
cumstances, and  therefore  should  be  decided 
with  reference  to  the  legislative  discretion. 

Johnson  v.  Fletcher,  68  Miss.  628,  28  Am. 
Rep.  388;  Homestead  Oases,  22  Gratt.  266, 
12  Am.  Rep.  609 ;  Stephenson  v.  Osborne,  41 
Miss.  119,  90  Am.  Dec.  359;  Oarrett  v. 
Cheshire,  69  N.  C.  396,  12  Am.  Rep.  647. 

Mr.  W.  H.  Bramel  for  respondent, 
debtor. 

Baskin,  J.,  delivered  the  opinion  of  the 
eourt: 

There  is  no  controversy  in  regard  to  the 
facts  in  this  case,  which  are  as  follows: 
That  on  the  13th  of  May,  1896,  the  defend- 
ant was  indebted  to  the  plaintiff  for  goods 
and  merchandise  previously  sold  by  the  lat- 
ter to  the  defendant;  that  on  that  day  the 
plaintiff  recovered  on  said  indebtedness  a 
judgment  for  $285.47,  anii  costs  amounting 
to  $11.25;   that  on  the   12th  of  December, 


1809,  an  execution  waa  issued  on  said  fudg^ 
ment,  and  the  Rio  Grande  Western  Railway 


Company  was  garnished;  that  said 
pany,  on  the  28th  of  December,  1899,  an- 
swered ''that  it  was  indebted  to  the  d^end- 
ant  in  the  sum  of  $77.50  for  services- 
rendered  from  November  1  to  December  12» 
1899,  inclusive,  which  was  subject  to  the 
daim  of  plaintiff ;  that  the  same  was  exempt 
from  execution;  that  the  defendant  was  be- 
fore and  at  the  date  of  said  garnishment* 
and  had  ever  since  been,  a  married  man, 
with  a  wife  and  child  dependent  upon  hin» 
for  support;  and  that  he  and  his  wife  and 
child  were  before  and  at  the  date  of  said 
garnishment,  and  ever  since  had  been,  resi- 
dents of  Salt  Lake  City,  Utah."  The  re- 
spondent William  Bird,  Jr.,  also  filed  an 
answer,  alleging  the  same  facts  set  up  by 
said  company.  A.  L.  Hoppaugh,  one  of  the 
attorneys  for  plaintiff,  made  and  filed  an 
affidavit  admitting  the  facts  alleged  in  the 
foregoing  answers,  except  the  conclusion 
that  said  earnings  were  exempt  from  exe- 
cution, and  stating  that,  at  the  time  said 
goods  and  merchandise  were  sold  and  said 
judgment  rendered,  the  said  Bird  had  no 
property  except  his  monthly  earnings  for 
personal  services,  and  that  one  half  of  said 
earnings  at  the  last-named  dates  were,  and 
ever  since  have  been,  subject  to  the  execn- 
tion  of  said  judgment.  It  is  also  admitted 
that  defendant  has  no  property  upon  which 
execution  can  be  levied,  or  out  of  which  said 
judgment  can  be  satisfied,  if  all  of  the  earn- 
ings of  said  defendant  are  exempt  from  exe- 
cution. 

The  rospondents  claim  exemption  under 
an  act  of  the  legislature  approved  March  9, 
1899  (Laws  1899.  p.  99.  §  7).  which  exempta 
from  execution  "the  earnings  of  the  judg^ 
ment  debtor  for  personal  services  rendered 
within  sixty  days  next  preceding  the  levy 
of  the  execution,  by  garnishment  or  other- 
wise, if  the  jud^ent  debtor  be  a  married 
man,  or  with  a  family  dependent  upon  him 
for  support."  The  court  below  held  that 
said  earnings,  under  said  provisiDn,  were 
exempt,  and  rendered  judgment  accordingly. 
The  appellant  contends  that  the  legislature 
did  not  intend  that  said  provision  should 
have  any  retroactive  effect,  and  that  the 
judgment  in  this  case  giving  it  such  effect 
is  in  violation  of  §  10,  art.  1,  of  the  Consti- 
tution of  the  United  States,  and  impairs  the 
obligation  of  the  implied  contract  between 
the  parties,  which  arose  upon  sale  of  the 
said  goods  and  merchandise,  previous  to  the 
passage  of  said  act. 


(N.  Y.)  2  L.  R.  A.  255:  Phlnney  v.  Phlnney 
(Me.)  4  L.  K.  A.  348,  and  note;  John  S.  Hanes 
Co.  V.  Wadey  (Mich.)  2  L.  R.  A.  498 ;  Wimber- 
ley  V.  Mayberry  (Ala.)  14  L.  R.  A.  305 :  Rob- 
ertnon  v.  Van  Cleave  (Ind.)  15  L.  R.  A.  68; 
Hull  v.  State  etp  rel.  Rollins  (Fla.)  16  L.  R.  A. 
808;  Willis  V.  St.  Paul  Sanitation  Co.  (Minn.) 
16  L.  R.  A.  281;  Greenwood  v.  Butler  (Kan.) 
22  L.  R.  A.  465 ;  International  Bldg.  &  L.  Asso. 
V.  Hardy  (Tex.)  24  L.  R.  A.  284;  Bishop  v. 
Mlddleton  (Neb.)  26  L.  R.  A.  445 ;  Beverly  v.  ! 
Barnitz  (Kan.)  31  L.  R.  A.  74,  Reversed  in  i 
41  L.  ed.  U.  S.  93 ;  State  ex  rel.  Thomas 
M  L.  R.  A. 


Pruse  Sav.  Bank  v.  Gilliam  (Mont)  33  L.  U. 
A.  556 ;  Second  Ward  Sav.  Bank  v.  Schranck 
(Wis.)  39  L.  R.  A.  569;  Dennis  v.  Moses 
(Wash.)  40  L.  R.  A.  302;  Bettman  v.  Cowley 
(Wash.)  40  L.  R.  A.  815 ;  and  Jones  v.  German 
Ins.  Co.   (Iowa)  46  L.  R.  A.  860. 

As  to  exemption  of  laborers*  wages  from  at- 
tachment or  garnishment  generally,  see  note 
to  Tod  V.  Kentucky  Union  R.  Co.  (C.  C.  App. 
6th  C.)   18  L.  R.  A.  305. 

As  to  exemption  of  wages  of  debtor  after  pay- 
ment by  employer,  see  Elliot  v.  Hall  (Idaho> 
18  L.  R.  A.  586,  and  note. 
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At  the  date  of  the  implied  contract  and 
the  rendition  of  said  juagment^  under  the 
attachment  law  then  in  force^  garnishment 
of  one  half  only  of  the  defendant's  earning 
for  his  personal  services  rendered  within 
sixty  days  preceding  service  on  the  gar- 
nishee was  permissible.  2  Comp.  Laws  1888, 
p.  307,  subd.  7;  Laws  1896,  p.  214,  §  7.  Sec- 
tion 7  of  the  act  of  1899  did  not  abolish  the 
remedy  by  garnishment,  but  simply  amended 
the  former  act  so  as  to  exclude  the  whole  of 
such  earnings  for  services  rendered  during 
such  period  from  the  /)peration  of  that  pro- 
cess, when  the  judgment  debtor  is  a  married 
man  or  has  a  family  dependent  upon  him 
for  support  So  that  the  alleged  injury 
complained  of  in  this  case  is  said  limitation 
of  the  remedy  by  garnishment.  Therefore 
the  only  question  presented  is  whether  this 
limitation  impairs  the  obligation  of  the  con- 
tract* 

The  remedy  by  garnishment  is  purely 
statutory,  and  not  a  common-law  right.  9 
Am.  A  Eng.  Enc.  Law,  809 ;  Drake,  Attachm. 
§  451ff.  In  the  case  of  Sturges  v.  CroiDnin' 
fihield,  4  Wheat.  200,  4  L.  ed.  550,  Chief  Jus- 
tice Marshall  said:  '^Without  impairing 
the  obligation  of  the  contract,  the  remedy 
may  certainly  be  modified  as  the  wisdom  of 
the  nation  shall  direct."  In  that  case  it  was 
held  that  the  remedy  of  imprisonment 
(which  existed  at  common  law)  might  be 
abolished  without  impairing  the  obligation 
of  the  contract.  In  the  case  of  Bronson  v. 
Kinzie,  1  How.  315,  11  L.  ed.  145,  Chief  Jus- 
tice Taney  in  the  opinion  said:  "Undoubt- 
edly a  state  may  regulate  at  pleasure  the 
modes  of  proceeding  in  its  courts  in  relation 
to  past  contracts  as  well  as  future.    It  may, 

.  .  if  it  thinks  proper,  direct  that  the 
necessary  implements  of  agriculture,  or  the 
tools  of  the  mechanic,  or  articles  of  neces- 
sity in  household  furniture,  shall,  like  wear- 
ing apparel,  not  be  liable  to  execution  on 
judgments.  Kegulations  of  this  description 
nave  always  been  considered,  in  every  civi- 
lized community,  as  properly  belonging  to 
the  remedy,  to  be  exercised  or  not  by  every 
sovereignty,  according  to  its  own  views  of 
policy  and  humanity.  It  must  reside  in 
every  state  to  enable  it  to  secure  its  citizens 
from  unjust  and  harassing  litigation,  and 
to  protect  them  in  those  pursuits  which  are 
necessary  to  the  existence  and  well  being  of 
every  community.  And,  although  a  new 
remedy  may  be  deemed  less  convenient  than 
the  old  one,  and  may  in  some  degree  render 
the  recovery  of  debts  more  tardy  and  diffi- 
cult, yet  it  will  not  follow  that  the  law  is 
unconstitutional.  Whatever  belongs  merely 
to  the  remedy  may  be  altered  according  to 
the  will  of  the  state,  provided'  the  alteration 
does  not  impair  the  obligation  of  the  con- 
tract. But  if  that  effect  is  produced,  it  is 
immaterial  whether  it  is  done  by  acting  on 
the  remedy  or  directly  on  the  contract  it- 
self. In  either  case  it  is  prohibited  by  the 
Constitution."  In  the  case  of  Edvxirds  v. 
Kearzey,  96  U.  S.  607,  24  L.  ed.  799,  the 
court  sums  up  its  conclusions  in  this  lan- 
guage: "The  remedy  subsisting  in  a  state 
when  and  where  a  contract  is  made  and  is 
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to  be  performed  is  a  part  of  its  obligation,, 
and  any  subsequent  law  of  the  state  which 
so  affects  that  remedy  as  substantially  to 
impair  and  lessen  the  value  of  the  contract 
is  forbidden  by  the  Constitution,  and  is 
therefore  void."  Justice  Clifford,  in  a  con- 
curring opinion  in  the  foregoing  case,  on 
pages  608,  609,  96  U.  S.,  and  page  799,  24 
L.  ed.,  said:  "Beyond  all  doubt,  a  state 
legislature  may  regulate  all  such  proceed- 
ings in  its  courts  at  pleasure,  subject  only 
to  the  condition  that  the  new  regulation 
shall  not  in  any  material  respect  impair  the 
just  rights  of  any  party  to  a  pre-existing 
contract.  Authorities  to  that  effect  are  nu- 
merouR  and  decisive,  and  it  is  equally  clear 
that  a  state  legislature  may,  if  it  thinks 
proper,  direct  that  the  necessary  implements 
of  agriculture,  or  the  tools  of  the  mechanic,, 
or  certain  articles  of  universal  necessity  in 
household  furniture,  shall,  like  wearing  ap- 
parel, not  be  liable  to  attachment  and  execu- 
tion for  simple-contract  debts.  Regulations 
of  the  description  mentioned  have  always 
been  considered  in  every  civilized  community 
as  properly  belonging  to  the  remedy,  to  be 
exercised  or  not  by  every  sovereignty,  ac- 
cording to  its  own  views  of  policy  and  hu- 
manity." And  Justice  Hunt,  in  a  concurriM 
opinion  in  the  same  case  (page  610,  96  U. 
S.,  and  page  800,  24  L.  ed.),  said:  "I  think 
that  the  law  was  correctly  announced  by 
Mr.  Chief  Justice  Taney  in  Bronson  v.  Kin- 
zie,  1  How.  311,  11  L.  ed.  143,  when  he  said: 
A  state  'may,  if  it  think  proper,  direct  that 
the  necessary  implements  of  agriculture,  or 
the  tools  of  a  mechanic,  or  articles  of  neces- 
sity in  household  furniture,  shall,  like  wear- 
ing apparel,  be  not  liable  to  execution  on 
judgments.' "  In  the  case  of  Tennessee  v. 
Sneed,  96  U.  S.  74,  24  L.  ed.  612,  Justice 
Hunt,  in  delivering  the  opinion  of  the  court, 
said :  "On  the  general  subjects  and  for  nu- 
merous illustrations  reference  is  made  to  the 
following  cases :  Bronson  v.  Kimsie,  1  How. 
311.  11  L.  ed.  143  [before  quoted  from,  and] 
Von  Hoffman  v.  Quincy,  4  Wall.  553,  suh 
nom.  United  States  ex  rel.  Von  Hoffman  v. 
Quincy,  18  L.  ed.  409."  In  the  latter  case  it 
was  stated  that  "the  right  to  imprison  for 
debt  is  not  a  part  of  the  contract.  It  is  re- 
garded as  penal,  rather  than  remedial.  The 
states  may  abolish  it  whenever  they  think 
proper.  They  may  also  exempt  from  sale,, 
under  execution,  the  necessary  implements 
of  agriculture,  the  tools  of  a  mechanic,  and 
articles  of  necessity  in  household  furniture. 
It  is  said:  'Regulations  of  this  description 
have  always  been  considered  in  every  civilized 
community  as  properly  belonging  to  the 
remedy  to  be  exercised  by  every  sovereignty 
according  to  its  own  views  of  policy  and  hu- 
manity.' It  is  competent  for  the  states  to 
change  the  form  of  the  remedy,  or  to  modify 
it  otherwise,  as  they  may  see  fit,  provided 
no  substantial  right  secured  by  the  contract 
is  thereby  impaired.  No  attempt  has  been 
made  to  fix  definitely  the  line  between  alter- 
ations of  the  remedy,  which  are  to  be  deemed 
legitimate,  and  those  which,  under  the  form 
of  modifying  the  remedy,  impair  substantial 
rights.    Every  case  must  be  determined  up- 
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•on  its  own  circumstances."  See  also  Penni- 
ftian's  Case,  103  U.  S.  714,  sub  nom.  Vial 
V.  Penniman,  26  L.  ed.  602;  McOahey  v. 
Virginia.  135  U.  S.  662,  34  L.  ed.  304,  10 
■Sup.  Ct.  Rep.  972;  Percgo  v.  Dodge,  163  U. 
S.  aOO,  41  L.  ed.  113,  16  Sup.  Ct.  Rep.  971; 
•Cooley.  Const.  Lim,  346,  et  seq.;  Sutherland, 
Stat.  C;onstr.  ^  477,  483.  In  Sutherland, 
Stat.  Constr.  §  482,  it  is  stated:  "No  per- 
son can  claim  a  vested  right  in  any  particu- 
lar mode  of  procedure  for  the  enforcement 
or  defense  of  his  rights.  ...  A  remedy 
may  be  provided  for  existing  rights,  and  new 
remedies  added  to  or  substituted  for  those 
which  exist.  Every  case  must  to  a  consid- 
erable extent  depend  upon  its  own  circum- 
stances. General  words  in  remedial  statutes 
may  be  applied  to  past  transactions  and 
pending  aises,  according  to  all  indications 
of  legislative  intent,  and  this  may  be  greatly 
influenced  by  considerations  of  convenience, 
reasonableness,  and  justice."  Judge  Cooley, 
in  his  work  on  Constitutional  Limitations 
(page  346),  says:  "Such  being  the  obliga- 
tion of  a  contract,  it  is  obvious  that  the 
Tights  of  the  parties  in  respect  to  it  are  lia- 
ble to  be  affected  in  many  ways,  by  changes 
in  the  laws,  which  it  could  not  have  been 
the  intention  of  the  constitutional  provision 
to  preclude.  There  are  few  laws  which  con- 
cern the  general  policy  of  a  state,  or  the 
government  of  its  citizens,  in  their  inter- 
•coursc  with  each  other  or  with  strangers, 
which  may  not  in  some  way  or  other  affect 
the  contracts  which  they  have  entered  into 
or  may  thereafter  form."  Creditors  as  well 
as  debtors  are  presumed  to  know  that  the 
legislature  has  an  inherent  power  to  en- 
large, limit,  alter,  or  repeal  remedial  stat- 
utes, provided  that  contracts  are  not  directly 
impaired,  and  a  remedy  be  left,  though  less 
<!onvenient  and  less  prompt  and  speedy,  than 
the  one  so  changed  or  repealed.  Alao  to 
«nact  such  Islws  as,  "according  to  its  own 
views  of  policy  and  humanity,  it  may  deem 
necessary  to  protect  the  citizens  of  the  state 
from  unjust,  merciless,  and  oppressive  liti- 
gation and  other  evils  detrimental  to  the 
•common  weal,  and  protect  them  in  those 
pursuits  of  industry,  and  secure  to  them 
those  pri\ileges  and  rights,  which  experience 
has  already  shown,  or  in  the  future  may  be 
shown,  to  be  necessary  to  the  prosperity  and 
strength  of  the  state,  although  such  neces- 
sary laws  may  in  some  way  or  other  affect 
<H)ntracts  previously  entered  into."  Among 
such  necessary  laws  are  police  regulations, 
exemptions  from  forced  sales  on  execution 
of  necessary  implements  of  agriculture,  the 
tools  of  mechanics,  necessary  household  fur- 
niture for  the  use  of  the  family  and  their 
wearing  apparel,  exemption  of  a  portion  of 
the  wages  of  laborers,  etc.  Parties  making 
contracts.  I  think,  should  be  charged  with 
notice  that  the  Ic^slature  has  a  right  to 
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make  such  necessary  changes  in  the  laws, 
and  that  it  should  be  presumed  that  they 
intended  their  contracts  to  be  subject  to 
such  reasonable  and  necessary  changes. 
Judge  Cooley,  in  his  work  on  Constitutional 
Limitations  (pages  707,  708),  states  tlie 
proposition  thus:  "The  occasions  to  eon- 
tiider  this  subject  in  its  bearings  upon  the 
clause  of  the  Constitution  of  the  United 
States  which  forbids  the  states'  passing  any 
laws  impairing  the  obligation  of  contracts 
have  been  frequent  and  varied,  and  it  has 
been  held,  without  dissent,  that  this  clause 
does  not  so  far  remove  from  state  control 
the  rights  and  properties  which  depend  for 
their  existence  or  enforcement  upon  con- 
tracts as  to  relieve  them  from  the  operation 
of  such  general  regulations  for  the  good  gov- 
ernment of  the  state  and  the  protection  of 
the  rights  of  individuals  as  may  be  deemed 
important.  All  contracts  and  all  rights,  it 
is  declared,  are  subject  to  this  power;  and 
not  only  may  regulations  which  affect  them 
be  established  by  tlie  state,  but  all  such  reg- 
ulations must  be  subject  to  change  from 
time  to  time,  as  the  general  well  being  of 
the  community  may  require,  or  as  the  cir- 
cumstances may  change,  or  as  experience 
may  demonstrate  the  necessity."  In  the 
Dartmouth  College  Case,  4  Wheat.  629,  4 
L.  ed.  657,  Chief  Justice  Marshall  uses  this 
language:  "Tlie  framers  of  the  Constitu- 
tion did  not  intend  to  restrain  the  states  in 
the  regulation  of  their  civil  institutions 
adopted  for  internal  government,  and  the 
instrument  they  have  given  us  is  not  to  be 
so  construed."  Certainly,  any  change  or 
limitation  of  the  remedy  which  does  not 
materially  abridge  the  right  does  not  im- 
pair the  obligation  of  the  contract.  As 
stated  in  Von  Hoffman  v.  Quincy,  4  Wall. 
554,  sub  nom.  United  States  ex  rel.  Von 
Hoffman  v.  Quincy,  18  L.  ed.  403,  "every 
case  must  be  determined  upon  its  own  cir- 
cumstances." In  the  case  at  bar  it  is  con- 
ceded that  the  defendant  has  a  family  de- 
pendent upon  him  for  support,  and  that  his 
only  means  of  doing  so  is  his  wages.  It  is 
a  matter  of  common  knowledge  that,  at  the 
time  and  previous  to  the  passage  of  the  act 
limiting  the  remedy  by  garnishment,  many 
other  citizens  of  the  state  were  in  the  same 
situation  as  the  defendant,  and  that,  owing 
to  the  financial  crisis  which  prevailed,  it 
was  a  difficult  tesk  for  the  laborer  to  earn 
sufficient  to  properly  support  his  family.  In 
view  of  these  facte,  the  limitation  of  the 
remedy  of  garnishment  was  reasonable  and 
necessai-y,  and  is  not  such  a  change  as  im- 
pairs the  obligation  of  the  contract. 

It  is  ordered  that  the  ptdgment  of  the 
court  below  be  affirmed,  and  that  the  appel- 
lant pay  the  costs. 

Barteh,  Ch.  J.,  and  Miner,  J.,  concur. 
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IOWA  SUPREME  COURT. 


C.  J.  HOLMAN  et  al,  Appts., 

v. 

James  M.  HODGES. 

(112  Iowa,  714.) 

1.  Tke  title  of  the  state  to  land  in  the 
bed  of  a  naviarable  ri-Fer,  on  nFhloli 
an  Inland  Is  arradnally  forn&ed  Inde- 
pendently of  accretions  to  tlie  land  of  a  ripar- 
ian owner,  is  not  lost  by  the  formation  of 
sach  island  and  Its  gradual  approach  to  the 
riparian  land,  from  which  a  channel  still 
separates  It  during  the  annual  freshets,  and 
by  the  shifting  of  the  river  because  of  the  Is- 
land, and  the  consequent  acquisition  by  the 
state  of  title  to  soil  in  the  bed  of  the  river, 
which  formerly  belonged  to  the  state  on  the 
other  side  of  the  river. 

2.  An    island    formed    in    a  na-viarable 


I      river  does  not  become  a  part  of  the  land  of 
I      an   adjacent   riparian   owner,    when   it   was 
I      formed   independently   of   any   accretions   to 
I      his  land,  and  when  any  additions  to  his  land, 
I      whether  by  accretion  thereto  or  the  receding 
I      of  the  waters,  have  resulted  from  the  forma- 
tion of  the  island. 
3.     An  island  in  a  naviisrable  river  did 
not      pass      nnder      the      svranip-land 
arrant.  If  it  was  not  then  in  existence,  and 
was  never  a  part  of  the  government  domain. 

(January  17,  1001.) 

APPEAL  by  plaintiffs  from  a  decree  of 
the  District  Court  for  Woodbury  Coun- 
ty in  favor  of  defendant  in  an  action 
brought  to  quiet  title  to  certain  real  estate. 
Af/inned. 


Note. — Title  to  islands. 

The  general  rule  is  that  islands  springing  up 
in  the  water  belong  to  the  owner  of  the  soil 
nnder  the  water,  and,  if  there  is  no  such  own- 
-er,  then  they  belong  to  the  first  occupant. 

If  a  new  island  shall  rise  in  the  sea,  it  shall 
be  given  to  the  first  occupant.  Britton,  Titu- 
lo  Purchase  Folio,  86. 

8o,  by  the  Roman  law  an  island  was  given  to 
the  first  occupant.  Justinian,  De  Berum  De- 
Tislone. 

An  island  newly  sprung  up  in  the  sea,  that 
never  was  possessed  by  any,  and  whatsoever 
shall  be  built  upon  it,  becomes  his  that  first 
•enters  it,  by  occupation.  Selden,  Mare  Claus- 
om,  book  1,  chap.  21. 

Islands  newly  discovered  by  its  citizens  be- 
long to  the  United  States,  and  until  it  has 
granted  exclusive  rights  to  the  discoverer  all 
the  citizens  of  the  United  States  possess  equal 
rights  to  go  there.  American  Guano  Co.  v. 
United  States  Guano  Co.  44  Barb.  23. 

Title   as    between   governments. 

As  between  general  governments,  little  dif- 
ference can  arise  over  the  title  to  new  Islands. 
If  thy  arise  within  the  domain  of  a  nation, 
they  belong  to  that  nation.  If  not,  they  be- 
long to  the  nation  whose  subjects  first  talce 
possession  of  them.  When  islands  are  formed 
in  waters  within  the  United  States,  there  may 
be  some  question  as  to  the  location  of  the  title. 
Bat  the  general  rule  that  they  will  belong  to 
the  owner  of  the  soil  will  solve  most  of  the 
questions. 

The  state  of  Missouri  does  not,  by  virtue  of 
its  sovereignty,  acquire  title  to  the  Islands 
formed  in  the  Mississippi  river  since  the  ad- 
mission of  the  state  into  the  Union.  Adams 
V.  St.  Louis,  32  Mo.  25. 

An  island  in  the  Ohio  river  is  subject  to 
taxation  for  public  improvements  made  In  Ken- 
tnclcy,  where  the  same  lies  within  and  com- 
poses a  part  of  a  precinct  created  by  the  legis- 
lature of  Kentucky  for  the  purposes  of  such 
improvements,  although  such  island  lies  near 
the  Indiana  fdiore,  which  is  the  usual  place  of 
landing  by  its  Inhabitants,  and,  by  reason  of 
the  difficulties  and  dangers  attending  naviga- 
tion between  such  island  and  the  Kentucky 
shore,  but  little,  if  any,  communication  is  had 
between  its  inhabitants  and  those  living  on 
that  side,  and  therefore  such  public  improve- 
ments cannot  benefit  them.  McFerran  v.  Al- 
loway,  14  Bush,  680. 

An  island  undoubtedly  included  in  an  In- 
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dian  reservation  at  the  time  of  the  establish- 
ment of  its  boundaries  continues  as  a  portion 
thereof  after  It  becomes  separated  therefrom 
by  the  main  channel  of  the  river,  the  opposite 
channel  becoming  dry  except  during  high  wa- 
ters. Re  Sheyenne  Island,  18  Ops.  Atty.  Gen. 
230. 

A  grant  by  a  state  of  an  island  which  is 
void  because  the  Island  is  not  within  its  ter- 
ritory cannot  be  connected  with  a  claim  by  a 
sovereign  successor  of  the  state  to  the  terri- 
tory more  than  thirty  years  afterwards,  so  as 
to  show  a  claim  on  the  part  of  the  grantor  and 
Its  successors,  and  make  good  its  grant,  after 
the  title  to  the  island  has  been  acquired  by  the 
sovereign  successor  of  the  grantor  from  the 
foreign  nations,  not  from  its  predecessor,  but 
through  a  third  sovereignty.  Moss  v.  Gibbs, 
10  Heisk.  283. 

The  courts  are  bound  to  take  Judicial  notice 
of  the  territorial  extent  of  the  Jurisdiction  ex- 
ercised by  the  political  branch  of  the  govern- 
ment over  islands.  Jones  v.  United  States,  187 
U.  S.  202,  34  L.  ed.  691,  11  Sup.  Ct.  Rep.  80. 

As  between  state  and  subject. 

The  same  rule  will  indicate  the  ownership 
of  islands  as  between  state  and  subject  If 
the  soil  where  the  island  arises  Is  in  the  state, 
the  title  to  the  island  will  be  there  also.  If 
the  title  is  in  the  subject,  he  will  own  the  is- 
land. 

In  England  the  island  will  belong  to  the 
owner  of  the  soil.     Callis,  Sewers,  44. 

Upon  the  question  of  title  to  islands  in  the 
stream,  the  civil  and  the  common  law  was  the 
same.  Kaskaskia  Commons  v.  McClure,  167 
111.  23,  47  N.  E.  72. 

When  Napoleon  undertook  to  establish  a 
general  system  of  Jurisprudence  for  France,  he 
caused  a  copy  of  his  proposed  Digest  to  be 
sent  to  every  tribunal  in  the  Republic  for  its 
consideration  and  comment.  The  tribunal  of 
Uouen,  in  commenting  upon  the  section,  which 
related  to  alluvion,  states  that  the  "edicts  and 
declarations  of  the  former  Kings  which  claimed 
for  the  domain  the  islands  of  navigable  rivers 
and  fleuves  (primary  rivers)  were  only  ex- 
chequer laws ;  these  laws  were  founded  on  the 
false  pretext  that  the  islands  were  an  append- 
age of  the  river  which  they  considered  as  be- 
longing to  the  King.  But  the  river  itself  is 
not  a  national  domain,  but  a  thing  of  which 
the  public  have  the  use ;  it  belongs  to  the  na- 
tion, not  in  full  property,  but  as  an  appendage 
of  its  sovereignty."  Angell,  Tide- Waters, 
Appx.  223. 
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Statement  by  Ladd,  J.: 

The  plaintiifs,  as  owners  of  lots  3  and  4, 
bordering  the  Missouri  river,  in  this  suit 
asked  that  title  be  quieted  in  them  to  a  bar 
or  island  formed  in  the  river,  a  part  of 
which  was  occupied  by  the  defendant.  The 
district  court  denied  the  relief,  but  ad- 
judged them  to  be  owners  up  to  what  is 
called  the  **Iowa  channel,"  the  lines  to  be 
established  by  a  commissioner.  They  ap- 
peal. 

Messrs.  I«ewii  A  Beardsley,  for  appel- 
lants: 

The  lands  formed  to  the  west  of  lots  3 
and  4  are  accretions,  and  as  such  belong  to 
the  plaintilTs. 

Notwithstanding  the  rapidity  of  the 
changes  in  the  course  of  the  channel,  and 
the  washing  from  tlie  one  side  and  on  to  the 


other,  the  law  of  accretions  controls  on  the- 
Missouri  river  as  elsewhere,  not  only  in  re- 
spect to  the  individual  landowner,  but  also 
in   respect   to   the  boundary   line   between 
states. 

Nebraska  v.  Iowa,  143  U.  S.  369,  36  L^ 
ed.  186,  12  Sup.  Ct.  Rep.  396. 

Where  earth  is,  by  the  action  of  the  wa- 
ters of  a  navigable  river,  slowly  and  imper- 
ceptibly thrown  to  the  land  of  a  riparian 
proprietor,  such  proprietor  becomes  the- 
owner  thereof. 

New  Orleans  v.  United  States,  10  Pet- 
716,  9  L.  ed  594. 

All  islands,  sand  beds,  or  other  particles 
of  agglomerated  or  concreted  earth,  which 
newly  arise  in  rivers,  or  congregate  to  their 
banks  by  alluvion,  reliction,  or  other  aque- 
ous means,  belong  to  the  owners  of  the 
neighboring  estates. 


Where  the  discoverer  of  an  island  in  the  sea 
goes  there,  makes  improvements,  and  mines 
guano,  he  is  entitied  to  be  protected  in  the 
possession  of  the  property  so  acquired. 
American  Guano  Co.  v.  United  States  Guano 
Co.  44  Barb.  23. 

But  one  who  talces  possession  of  a  guano 
island,  acting  upon  information  furnished  by 
another,  cannot  claim  exclusive  title  as  dis- 
coverer under  U.  S.  act  1856,  even  as  against 
third  persons.     ItHd. 

An  island  formed  in  the  channel  of  a  river  i 
Is  not  the  property  of  tlie  riparian  owner  on  | 
either   shore,    where   such   riparian   ownership  { 
extends  only  to  the  water's  edge.     Perlcins  v. 
Adams,  132  Mo.  131,  33  S.  W.  778. 

An  island  which  springs  up  in  the  midst  of  a 
navigable  river,  no  matter  on  which  side  of  the 
thread  of  the  stream,  does  not  belong  to  the  ri- 
parian owner.  Cooley  v.  Golden,  117  Mo.  33, 
21  L.  B.  A.  300,  23  S.  W.  100. 

A  riparian  owner  on  a  public  stream  cannot 
maintain  ejectment  for  the  shore  of  an  Island 
opposite,  but  beyond,  low- water  line  of  his 
land.     Wainwrlght  v.  McCullough,  63  Pa.  66. 

A  riparian  owner  owning  only  to  the  water's 
edge  has  no  title  to  bars  or  islands  between  his 
shore  and  the  center  line  of  the  main  channel 
of  the  river.  Hahn  v.  Dawson,  134  Mo.  581, 
36  S.  W.  238. 

The  title  of  an  island  formed  upon  the  bed 
of  a  navigable  river  is  prima  facie  in  the  state. 
Mlddleton  v.  Sage,  8  Conn.  221. 

A  low  island  which  has  appeared  In  the 
Great  Laicea  since  the  enactment  of  the  con- 
gressional swamp  land  grant  of  1850  belongs 
to  the  state  by  virtue  of  its  ownership  of  the 
submerged  land  at  the  bottom  of  the  lake,  and 
cannot  be  claimed  by  the  purchaser  of  an  ad- 
Joining  Island  on  the  theory  that  he  owns  all 
the  land  and  water  to  the  center  of  the  main 
channel,  which  would  include  the  island  in 
question.  People  v.  Warner,  116  Mich.  228,  74 
N.  W.  705. 

An  island  rising  in  a  navigable  river,  though 
above  tide  water,  and  afterward  becoming 
Joined  to  one  shore,  belongs  to  the  state,  and 
not  to  the  owner  of  the  shore;  and  the  shore 
owner  will  have  title  only  to  such  portion  of 
the  new  land  as  was  formed  by  accretion  to 
his  shore.  Holman  v.  Hodges,  112  Iowa,  714, 
84  N.  W.  950. 

If  the  riparian  owner  has  title  to  the  bed  of 
the  stream,  an  island  arising  in  front  of  the 
land  of  a  riparian  owner,  and  between  his 
shore  and  the  middle  of  the  Mississippi  river, 
belongs  to  him  as  accretion.  Nauman  v.  Burch, 
91  111.  App.  48. 
L.  R.  A. 


But  if  title  to  the  soil  is  in  the  state, 
where  an  island  which  has  grown  out  of  the 
water  has  a  channel  1  or  2  rods  wide,  dividlni^ 
it  from  the  land  adjacent,  the  proprietor  of  the 
latter  cannot  claim,  the  island  as  belonging  to 
it  by  accretion.  Dumphy  v.  Williams,  2  Pugs- 
ley  (N.  B.)   Rep.  350. 

A  landowner  cannot  claim,  by  accretion,  an 
island  formed  in  an  adjacent  bay  by  the  de- 
posits due  to  the  overflow  of  a  river,  when, 
between  his  premises  and  the  island,  there  Is  a 
strip  of  sea  marsh  belonging  to  the  state. 
Buras  v.  O'Brien,  42  La.  Ann.  527,  7  So.  632. 

A  small,  unsurveyed  island  situated  600  feet 
distant  from  the  main  land  of  the  upper  penin* 
aula  of  Michigan,  and  lying  between  Detour 
passage  and  St.  Joseph's  island,  at  the  nortb 
end  of  Lake  Huron,  Is  located  In  that  lake 
rather  than  in  St.  Mary's  river,  and  Is  owned 
by  the  state,  instead  of  by  the  proprietor  of 
the  adjoining  land.  Sherwood  v.  State  Land 
Office,  113  Mich.  227,  71  N.  W.  532. 

As  between  opposite  oumers. 

If  the  title  to  the  bed  of  the  stream  is  in 
private  owners,  the  Island  will  belong  to  bim 
on  whose  side  of  the  center  of  the  stream  it 
arises.  If  it  Is  in  the  middle  of  the  stream,  it 
will  be  divided. 

Islands  formed  in  a  river,  if  altogether  on 
one  side  of  the  filum  aqwB,  belong  to  him  who 
owns  the  bank  on  that  side;  If  formed  in  the 
middle  of  the  river,  they  are  appropriated  to 
the  owner  on  each  side  in  severalty  according 
to  their  regular  division  line.  Ingraham  v. 
Wilkinson,  4  Pick.  268,  16  Am.  Dec.  342 ;  Deer- 
field  V.  Arms,  17  Pick.  41,  28  Am.  Dec.  276. 

Where  a  river  forms  the  boundary  line  be- 
tween two  tracts  of  land,  the  conveyances  un- 
der which  each  holds  entitling  him  to  the  bed 
of  the  stream  to  the  middle  thread  of  the  main 
channel.  Islands  in  such  stream  will  belong  to 
the  owner  of  that  side  between  which  and  the 
middle  of  the  main  channel  they  are  situated ; 
and  when  an  island  divides  the  stream  Into 
channels  of  equal  size,  so  that  neither  Is  enti- 
tled to  be  called  the  main  channel,  each  owner 
will  be  entitled  to  one  half  of  such  Island,  the 
dividing  line  being  run  through  the  middle 
thereof.  Strange  v.  Spalding,  17  Ky.  L.  Rep. 
305,  29  S.  W.  137. 

An  island  formed  in  a  non-navigable  stream 
belongs  to  the  owner  of  that  part  of  the  bed  of 
the  stream  upon  which  it  rests.  If  the  middle 
thread  intersects  the  island,  each  riparian  own- 
er is  entitled  to  the  part  on  his  side  of  the 
line;  and  the  line  Is  to  be  determined  by  as- 
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Schultes,  Aquatic  Rights,  138;  Kennedy 
V.  Bunt,  7  How.  588,  12  L.  ed.  830;  Banks 
V.  Ogden,  2  Wall.  57,  17  L.  ed.  818. 

In  this  action  to  quiet  title,  which  is  an 
equity  action,  we  do  not  have  to  recover  on 
the  strength  of  our  title,  and  the  court,  in 
this  form  of  action,  gives  equitable  relief. 

Buena  Vista  County  v.  /.  F,  d  8.  G.  R.  Co. 
49  Iowa,  057 ;  Balmear  v.  Otis,  4  Dill.  558, 
Fed.  Cas.  No.  819;  Russell  v.  Nelson,  32 
Iowa,  215. 

The  shores  of  navigable  waters  and  the 
soils  under  them  were  not  granted  by  the 
Constitution  of  the  United  States,  but  were 
reserved  to  the  states  respectively. 

The  new  states  have  the  same  rights,  sov- 
ereiffnty»  and  jurisdiction  over  this  subject 
as  toe  original  states. 

Pollard  V.  Hagan,  3  How.  225,  11  L.  ed. 
571;    Ooodtitle  ex  dem.  Pollard  v.   Kibbe, 


9  How.  471,  13  L.  ed.  220;  Weber  v.  Harbor 
Comrs.  18  Wall.  57,  21  L.  ed.  798;  Hardin 
V.  Jordan,  140  U.  S.  371,  35  L.  ed.  428,  11 
Sup.  Ct.  Rep.  808,  838. 

In  Iowa  this  title  to  the  bed  of  the 
stream  is  in  the  state. 

McManus  v.  Carmichael,  3  Iowa,  1 ; 
Haight  v.  Keokuk,  4  Iowa,  199;  Tomlin  v. 
Dubuque,  B.  d  M.  River  R.  Co.  32  Iowa, 
106,  7  Am.  Rep.  176 ;  Barney  v.  Keokuk,  94 
U.  S.  324,  24  L.  ed.  224. 

Such  title  to  the  shore  and  lands  under 
water  is  regarded  as  incidental  to  the  sov- 
ereignty of  the  state,  a  portion  of  the  roy- 
alties belonging  thereto,  and  they  are  held 
in  trust  for  the  public  purposes  of  naviga- 
tion and  fishery. 

Hardin  v.  Jordan,  140  U.  S.  371,  35  L. 
ed.  428,  11  Sup.  Ct.  Rep.  808,  838. 

What  now  has  become  of  that  trust  when 


certainlng  the  middle  thread  of  the  stream  as 
it  existed  just  before  the  formation  of  the  is- 
land. Victoria  v.  Schott,  9  Tex.  Civ.  App.  332, 
29  S.  W.  681. 

The  riparian  owner  of  lands  on  opposite 
sides  of  a  river  will  be  presumed  to  own  so 
much  of  an  island  as  is  included  within  his 
end  lines.     Granger  v.  Avery,  64  Me.  292. 

Where  an  Islet  is  formed  in  a  non-navigable 
stream  which  flows,  for  many  years  after  such 
formation,  on  each  side  of  the  islet,  and  subse- 
quently the  bed  of  the  stream  changes  so  that 
the  water  flows  on  one  side  of  the  islet  only, 
such  change  in  the  bed  of  the  stream  does  not 
change  the  title  to  the  islet  as  it  existed  prior 
to  the  change  in  the  bed  of  the  stream.  Vic- 
toria v.  Schott.  9  Tex.  Civ.  App.  332,  29  S. 
W.  681. 

But  an  island  formed  by  the  change  of  the 
course  of  a  river  so  as  to  cut  oflT  a  point  of 
land  will  belong  to  the  original  owner.  Hop- 
kins Academy  v.  Dickinson,  9  Cush.  544. 

And  the  portion  of  an  island  cut  ofiT  by  the 
action  of  the  seu  from  the  remainder  will  pass 
by  a  conveyance  of  the  island  by  its  old  name. 
In  the  absence  of  any  thing  to  show  that  it  has 
acquired  a  separate  designation.  Morton  v. 
Manhattan  Beach  Improv.  Co.  29  Hun.  266. 

How  far  included  In  government  grants. 

In  Steinbuchel  v.  Lane,  59  Kan.  7,  61  Pac. 
886,  It  is  said  that  it  is  Impossible  to  lay  down 
a  definite  rule  which  will  determine  every  case 
Involving  a  question  as  to  what  passes  by  the 
grant  of  land  bordering  on  a  water  course. 
Whether  islands  are  Intended  to  be  reserved, 
or  to  pass,  must  be  determined  from  their  situ- 
ation and  extent  and  the  action  of  the  land  de- 
partment. 

If  the  policy  of  the  government  Is  to  part 
with  title  to  the  beds  of  its  streams,  a  grant 
bounded  by  a  stream  will  carry  title  to  an 
Island  in  the  stream,  unless  it  Is  reserved  ex- 
pressly or  by  plain  implication. 

An  island  in  a  river  which  the  government 
surveyor  does  not  think  of  sufliclent  value  to 
ffurvey  passes  to  a  grantee  of  the  bank,  in  a 
state  where  such  grantee's  title  extends  to  the 
center  of  the  stream.  Grand  Rapids  &  I.  R. 
Co.  V.  Butler,  159  U.  S.  87,  40  L.  ed.  85,  15 
Sup.   Ct.   Rep.   991. 

A  small,  unsurveyed  island  in  a  navigable 
stream  will  pass  to  the  government's  grantee 
of  the  lands  on  his  side  of  the  thread  of  the 
stream  to  which  he  takes,  when  there 
Is  no  reservation  in  the  grant.  Chandos 
▼.  Mack,  77  Wis.  573,  10  L.  R.  A.  207,  46  N. 
W.  803. 
68  L.  R.  A. 


I  A  government  grant  of  land  on  the  Mlssls- 
!  sippi  river  will  carry  the  title  to  the  center  of 
I  the  stream,  unless  the  intention  not  to  do  so 
,  plainly  appears,  and  will  include  an  island 
j  separated  from  the  mainland  by  a  slough  filled 


with  water  a  portion  of  the  year,  although  the 
Island  is  not  surveyed  and  platted,  or  other- 
wise marked  on  the  surveyor's  map.  Middle- 
ton  V.  Pritchard.  4  111.  510,  38  Am.  Dec.  112. 

An  owner  of  land  deriving  title  from  the 
government,  the  plat  of  which  shows  the  Mis- 
sissippi river  as  one  boundary  line,  takes 
title  to  the  middle  thread  of  the  main  channel 
thereof,  including  an  island  lying  between  that 
line  and  his  shore ;  and  the  fact  that  the  field 
notes  of  the  government  surveyor  show  that  a 
line  was  meandered  between  the  river  and  such 
tract,  leaving  a  strip  of  land  lying  between 
It  and  the  water's  edge,  will  be  regarded  as 
indicating  that  the  line  was  run  merely  for 
the  purpose  of  ascertaining  the  quantity  of  land 
in  the  fraction,  and  not  as  fixing  the  boundary 
line,  where  no  corners  or  monuments  were  es- 
tablished, and  the  line  Is  not  indicated  on  the 
government  plat,  and  the  strip  of  land  between 
the  line  and  the  river  was  not  surveyed  or 
platted.     Houck  v.  Yates,  82  111.  179. 

A  grant  of  land  by  the  government  will  pass 
title  to  the  middle  of  the  main  channel  of  a 
navigable  slough,  including  an  island  lying  be- 
tween such  Hue  and  the  side  upon  which  the 
land  is  situated,  where  it  is  described  as  a  cer- 
tain part  of  a  fractional  quarter  section,  and, 
although  the  part  bordering  on  the  slough  Is 
shown  upon  the  survey  taken  from  the  field 
notes  as  a  meandered  line,  yet  such  line  Is  run 
as  a  meander  for  the  purpose  of  ascertaining 
the  quantity  of  land  in  the  fraction,  and  is 
not  mai'ked  as  a  boundary  line  on  the  govern- 
ment plat  of  the  section,  and  the  Island  has 
never  been  surveyed  and  platted.  Fuller  v. 
Dauphin,  124  111.  542,  16  N.  E.  917. 

A  conveyance  of  land  bounded  by  a  river 
will  extend  the  title  of  the  grantee  to  the  mid- 
dle of  the  main  channel  so  as  to  include  islands 
lying  between  it  and  the  shore,  in  the  absence 
of  anything  to  show  that  the  government  re- 
served title  to  the  Islands  when  it  conveyed 
the  shore.  Goff  v.  Cougle,  118  Mich.  307,  42 
L.  R,  A.  161,  76  N.  W.  489. 

An  act  of  Congress  fixing  the  boundary  of 
an  old  French  grant  as  bordering  on  a  naviga- 
ble river,  and  confirming  the  grant,  will  be 
construed  according  to  the  rule  of  the  com- 
mon law  which  extends  the  title  of  such  grants 
to  the  center  of  the  stream.  Including  all  is- 
lands lying  between  the  main  land  and  such 
center  thread,  even  though  the  French  law  in 
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all  of  that  territory  which  was  then  that 
portion  of  the  bed  of  that  stream  has  been 
filled  with  deposits  of  earth,  has  risen  above 
and  excluded  the  water,  and  is  now  covered 
with  vegetation  and  young  timber?  When 
the  state  line  moved  westward  by  the  grad- 
ual eating  of  the  Missouri  river  into  the  Ne- 
braska shore  the  state  of  Iowa  followed 
that  line,  and  it  occupied  that  part  of  the 
bed  of  the  stream  which  lay  east  of  the 
main  channel,  and  Iowa  now  holds  title  to 
that  part  of  the  bed  of  the  stream  which 
lies  west  of  the  big  sand  bar,  which  first 
made  its  appearance. 

While  the  river  is  in  place,  a  sand  bar  be- 
gins to  form  near  the  center  of  the  river. 
Karth  from  the  wash  of  the  river  begins  to 
drop  against  lots  3  and  4.  Between  this 
first  bar  and  the  shore  the  earth  is  being  de- 
posited slowly  and  imperceptibly, — some  of 


it  directly  against  the  plaintiffs'  lots.  All 
over  the  bed  of  the  river  from  the  first  bar 
to  the  plaintiffs'  lots  the  wash  is  being 
slowly  deposited.  At  some  points  it  is 
building  higher  and  faster  than  at  others. 
Such  is  the  action  of  the  waters,  and  such 
are  the  earth  formations  against  the  plain- 
tiffs' lands  and  upon  the  b^  of  the  stream 
until  all  the  lands  now  claimed  by  the 
plaintiffs  have  been  formed.  When  at  any 
point,  either  .directly  against  plaintiffs'- 
lands  or  further  in  the  stream,  the  waali 
had  deposited  sufficient  earth  to  rise  higher 
than  the  water,  the  water  was,  by  the  ac- 
cumulations thus  formed,  forced  back.  The 
character  of  this  wash  was  such  that  the 
earth  formations  were  irregular.  Thus,  all 
of  the  great  body  of  the  wash  from  plain- 
tiffs' meander  line  to  the  east  of  the  line  of 
the  main  channel  of  the  river  as  it  now  runs 


force  in  the  territory  when  the  original  grant 
was  made  would  exclude  islands  formed  in  the 
river  from  such  grant.  Kaskaskla  Commons 
V.  McClure,  167  111.  23,  47  N.  K.  72, 

A  grant  to  a  navigation  Improvement  com- 
pany of  all  lands  within  2  miles  of  a  river 
which  had  not  been  granted  to  other  persons 
Includes  Islands  situated  in  the  bed  of  the 
river.     M'Mullen  v.  M'Culloch.  2  Ball.  L.  346. 

A  government  patent  of  land  adjoining  a  me- 
andered lake  passes  title  to  the  purchaser  of 
an  unsurveyed  island  not  reserved  in  the  con- 
veyance. Church  V.  Case,  122  Mich.  554,  81 
N.  W.  334. 

The  patentee  of  land  near  an  island  In  a 
lake  which  was  not  surveyed  or  recognized  by 
the  government,  but  the  place  where  it  is  sit- 
uated was  marked  bayou,  has  no  title  to  the 
Island..  Blgelow  v.  Hoover,  85  Iowa,  161,  52 
N.  W.  124. 

In  Shoemaker  v.  Hatch.  13  Nev.  261,  it  was 
held  that  an  Island  of  considerable  size  in  a 
river  is  no  part  of  the  land  surveyed  on  the 
side  opposite  one  channel,  where  the  two 
branches  of  such  river  are  both  well-defined 
channels  and  there  is  no  disparity  in  size,  al- 
though In  low  water  the  one  channel  carries 
all  the  running  water,  and  at  other  times  more 
than  the  other  channel,  because  It  is  shorter 
and  has  more  fall.  The  court  says  that  In  de- 
termining such  a  question  account  must  be 
taken  in  every  qaae  of  a  variety  of  circum- 
stances, such  as  the  relative  size  and  perma- 
nence of  the  channel,  the  size  of  the  island 
compared  with  the  stream,  and  the  conformity 
or  divergence  of  the  course  between  the  mean- 
der line  and  the  main  channel. 

If  there  be  an  island  In  a  stream  in  which 
the  riparian  owners  own  to  the  thread,  which 
Is  separately  surveyed  and  sold  by  the  govern- 
ment to  different  parties  than  those  to  whom 
the  adjoining  land  Is  sold,  the  grantees  of  the 
main  land  do  not  acquire  the  Island,  and  the 
riparian  owners  of  the  main  land  own  only  to 
the  thread  of  the  stream  between  the  shore  and 
the  island.  Wlggenhom  v.  Kountz,  23  Neb. 
600,  37  N.  W.  603. 

The  government  may  not,  after  Its  survey- 
ors have.  In  good  faith  and  exercising  their 
best  Judgment,  surveyed  a  strip  of  land  as 
part  of  the  mainland,  and  after  it  has  ap- 
proved the  survey  and  sold  the  land  in  accord- 
ance with  It,  cause  it  to  be  surveyed  and  sold 
as  an  Island,  and  If  It  does  the  second  patent 
will  be  a  nullity.  St.  Paul,  S.  ft  T.  F.  R.  Co.  v. 
First  DIv.  of  St.  Paul  &  P.  R.  Co.  26  Minn. 
31.  49  N.  W.  303. 

If  the  government  has  surveyed  Its  lands 
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along  the  bank  of  a  river,  and  has  sold  and 
conveyed  such  lands  by  government  subdivi- 
sions, its  patent  conveys  the  title  to  all  is- 
lands lying  between  the  meander  line  and  the 
middle  thread  of  the  stream,  unless  previous 
to  such  patent  It  has  surveyed  such  Islands  by 
government  ifubdivisions  or  expressly  reserved 
them  when  not  surveyed.  Butler  v.  Grand 
Rapids  &  I.  R.  Co.  85  Mich.  246,  48  N.  W.  569. 

A  flat,  island,  or  marsh  was  held  not  pat- 
entable in  ttldgely  v.  Johnson,  1  Bland,  Ch. 
316,  note,  the  chancellor  considering  that  the  law 
respecting  alluvion  and  accretion  and  Islands 
In  small  waters  or  rivers  Is  part  of  the  law  of 
Maryland,  as  well  as  of  England,  and  that  It 
was  of  no  consequence  whether  the  persons 
having  lands  on  such  waters  acquired  their 
title  before  or  after  the  Islands  opposite  their 
lands  were  formed,  since  they  had  at  any  rate 
a  common  right  to  the  river,  and  either  one 
or  all  of  them  had  a  right  to  the  benefit  of  an 
island  formed  therein ;  and  even  If  they  had 
not  an  exclusive  right  to  the  benefit  of  such 
islands.  It  seems,  at  least,  that  all  those  havinj; 
lands  in  the  river,  or  the  inhabitants  in  gen- 
'  eral  of  the  state,  must  have  that  right.  Pol- 
lowed  In  Hammond  v.  Forrest,  3  Bland,  Ch. 
471,  note. 

The  Island  may  be  reserved  from  the  grant, 
and,  If  It  is  located  In  water  the  bed  of  which 
is  in  the  state,  it  may  require  express  mention 
to  carry  title  to  it. 

If  the  bank  and  an  island  In  the  stream  have 
been  separately  surveyed  and  conveyed  to  sep- 
arate parties,  the  owners  of  the  bank  cannot 
claim  the  Island  as  Included  In  his  grant.  Wlg- 
genhom V.  Kountz.  23  Neb.  690,  37  N.  W.  603. 

One  in  actual  possession  of  an  Island  in  the 
Ohio  river,  holding  under  a  patent  from  the 
state,  has  title  thereto  superior  to  that  of  the 
owner  of  the  adjacent  shore,  between  which 
and  the  middle  of  the  stream  snch  island  Is 
situated,  who  acquired  title  thereto  by  adverse 
holding,  and  never  exercised  acts  of  ownership 
over  such  Island,  or  furnished  evidence  of  his 
intention  to  claim  and  hold  to  the  middle  of  the 
stream.  Stanberry  v.  Mallory,  101  Ky.  49, 
39  S.  W.  495. 

Where  the  government  surveys  the  land  on 
each  side  of  a  river  and  an  Island  In  the  stream 
separately,  and  grants  the  main  shores  and  the 
island  at  the  same  time  to  different  parties. 
the  title  to  the  Island  cannot  be  claimed  by  the 
grantees  of  the  main  land.  Stolp  v.  Hoyt,  44 
111.  219. 

A  patent  confirmatory  of  a  Mexican  grant, 
excepting,  reserving,  and  excluding  from  the 
land  that  portion  thereof  covered  by  the  navl< 
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has  been  slowly  deposited  and  built.  Earth 
thus  attached  to  our  land  is  accretion,  and 
under  the  law  of  accretions  belongs  to  us. 

The  boundary  line  between  Iowa  and  Ne- 
braska is  the  middle  of  the  main  channel 
of  the  river,  and  when  that  channel  is 
crowded  either  way  by  accretions  or  slow 
accumulations  of  soil,  the  boundary  line  fol- 
lows* varying  with  the  varying  channel. 

Wherever  the  river  goes,  there  goes  the 
bed  of  the  stream.  When  the  east  half  of 
the  bed  of  the  stream  went  west  of  the  is- 
land, the  state  necessarily  went  there,  also. 
Its  rights  — namely,  title  in  trust  to  the 
east  half  of  the  bed  of  the  river — went  with 
it.  These  rights  were  in  the  nature  of  a 
movable  freehold. 

3  Kent,  Ckim.  11th  ed.  p.  547;  Hardin  v. 
Jordan,  140  U.  S.  380,  35  L.  ed.  433,  11  Sup. 
Ct.  Rep.  808,  838. 


Suppose  the  state  did  own  the  bed  of  the 
stream  when  the  bar  rose.  The  state  now 
has  pulled  out  from  under  that  bar  as  abso- 
lutely as  it  ever  pulled  out  from  under  the 
first  10  feet  of  deposit  against  plaintiffs' 
lands. 

Mr.  Edwin  J.  Stason,  for  appellee: 

The  land  in  controversy  is  not  accretion 
to  the  plaintiffs'  lots  because  it  was  not 
made  thereto  by  natural  causes,  gradually 
and  imperceptibly,  either  by  the  accumula- 
tion of  soil,  or  by  the  recession  of  the  water. 

Kraut  V.  Crawford,  18  Iowa,  649,  87  Am. 
Dec.  414;  Cook  v.  Burlington,  30  Iowa,  94, 
6  Am.  Rep.  649;  Bigelow  v.  Hoover,  86 
Towa,  161,  52  N.  W.  124;  Glenn  v.  Jeffrey, 
75  Iowa,  20,  39  N,  W.  160;  Coulthard  v. 
Stevens,  84  Iowa,  241,  50  N.  W.  983;  Noyea 
v.  Collins,  92  Iowa,  566,  26  L.  R.  A.  609,  61 
N.  W.  250;  tioyes  v.  Harrison  County,  104 


}?able  waters  of  a  designated  bay;  must  be  con- 
strued as  excepting  an  island  lying  within  the 
exterior  boundaries  of  such  bay,  as  well  as 
land  covered  by  the  waters  thereof,  where  such 
bay  was  marked  exceptod  on  the  map  accom- 
panying the  patent,  and  the  land  surveyed, 
after  the  boundaries  thereof  were  given  by 
^courses  and  distances,  was  also  designated  as 
being  certain  numbered  lots  on  the  plats  of  the 
public  survey,  neither  of  which  lots  include  any 
portion  of  the  land  within  such  exterior  bound- 
aries of  the  bay  as  marked  on  the  map.  De 
Ouyer  v.  Banning,  91  Cal.  400,  27  Pac.  761,  Re- 
versing on  this  point  25  Pac.  252. 

A  patent  from  the  United  States  for  land 
bounded  on  a  river  which  Is  actually  naviga- 
ble extends  no  further  than  the  edge  of  the 
stream,  and  does  not  include  an  Island  sep- 
arated from  the  upland  by  a  slough  forming 
part  of  such  river,  although  the  slough  Is  not 
ordinarily  navigable,  or  not  navigable  at  all. 
Packer  v.  Bird,  71  Cal.  134,  11  Pac.  873. 

The  omission  by  the  government  from  a  sur- 
vey, of  an  island  contiguous  to  the  eastern 
shore  of  a  river,  does  not  show  an  Intention  on 
the  part  of  the  government  to  relinquish  its 
claim  thereto,  where  the  Indian  title  to  the 
lands  on  the  western  side  of  the  river  had  not 
been  acquired,  and  the  extension  of  the  survey 
to  the  island  would  have  divided  it  between 
four  sections,  two  of  which  would  have  been 
on  the  western  side  of  the  river,  and  a  survey 
of  it  was  made  four  years  later  upon  the  ex- 
tinguishment of  the  Indian  title,  and  the  claims 
of  the  patentee  under  such  survey  were  acqui- 
esced in  for  thirty-six  years  by  the  lotowners 
on  the  eastern  side  of  the  river.  Harding  v. 
Minneapolis  Northern  R.  Co.  28  C.  C.  A.  419,  55 
U.  S.  App.  207.  84  Fed.  287. 

A  patent  for  lands  bordering  on  a  stream 
both  banks  of  which  were  meandered  by  the 
government,  without  any  reference  to  a  large  is- 
land therein  composed  of  primitive  soil,  in- 
cludes no  part  of  the  Island  opposite  such 
land  as  an  appurtenance  thereof,  whether  the 
stream  be  navigable  or  not,  where  It  separates 
at  thi;  head  of  the  island  Into  two  distinct 
channels,  constituting  a  well-defined  stream  on 
the  other  side,  and  It  Is  not  necessary  to  In- 
clude any  part  of  the  island  to  make  up  the 
quantity  of  land  Included  in  patent :  but  at 
most  the  boundary  of  the  land  granted  extends 
only  to  the  middle  of  the  thread  of  the  chan-  i 
nel  between  it  and  the  island.  Steinbuchel  v.  ' 
lisne,  59  Kan.  7,  51  I*ac.  886. 
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Private  grants. 

As  between  individuals,  a  grant  of  land 
bounded  by  a  body  of  water  will  carry  title  to 
Islands  owned  by  the  grantor,  unless  they  are 
reserved,  since  all  the  grantor's  estate  wiil  pass 
unless  a  contrary   intent  is  indicated. 

A  grant  of  land  bounded  by  a  non-navigable 
river  will  include  an  island  lying  therein  be- 
tween the  land  conveyed  and  the  center  or 
thread  of  the  river,  regarded  as  the  center 
either  In  respect  to  the  whole  quantity  of 
water,  or  to  the  whole  width  of  the  stream. 
Claremont  v.  Carlton,  2  N.  II.  369,  9  Am.  De<k 
88. 

Reformed  islands. 

If  the  Island  Is  washed  away,  and  then  re< 
formed  within  a  reasonable  time,  the  title  of 
the  former  owner  will  not  be  lost.  See  note 
to  Chicago  V.  Ward  (111.)  38  L.  R.  A.  849. 

As  illustrating  this  principle,  reference  may 
be  made  to  the  following  rulings: 

Land  rising  from  the  water  in  the  shape  of 
islands  upon  the  spot  where  land  belonging  to 
a  private  owner  formerly  was,  belongs  to  the 
former  owner,  and  not  to  the  sovereign.  Mul- 
ry  V.  Norton,  100  N.  Y.  424,  33  Am.  Rep.  206,  3 
N.  E.  581. 

If  an  island  is  washed  away,  and  for  a  time 
disappears,  but  again  reforms  on  its  original 
bed,  it  remains  the  property  of  the  owner  of 
the  original  island;  it  is  not  an  accretion  to 
the  main  land.  It  would  be  difTerent  If  the 
island  wholly  disappeared,  and  the  site  thereof 
subsequently  became  covered  by  accretions  to 
the  main  land.  The  site  of  the  Island  would 
then  be  the  property  of  the  owner  of  the 
main  land  of  which  such  accretions  became  a 
part.     Buse  v.  Russell,  86  Mo.  209. 

But  an  island  formed  in  a  navigable  river 
where  land  has  been  washed  away  years  before 
does  not  belong  to  the  owner  of  the  remainder 
of  the  tract,  unless  the  washing  away  was  sud- 
den and  perceptible,  and  the  limits  of  the 
change  of  channel  or  banks  can  be  determined, 
or  unless  the  formation  of  the  island  is  made 
by  accretions  beginning  at  the  water  line  of 
his  remaining  land.  Wallace  v.  Driver,  61 
Ark.  429,  31  L.  R.  A.  317,  .^3  S.  W.  641. 

Adverse  poHHcssion. 

Possession  and  use  of  an  island  in  the  Ohio 
river,  subject  to  overflow,  at  such  times  as  was 
proper,    considering    the    nature    and    location 
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Iowa,  174,  73  N.  W.  480;  McManus  v.  Car- 
michael,  3  Iowa,  1;  Haight  v.  Keokuk,  4 
Iowa,  199;  Tomlin  v.  Dubuque,  B,  d  M, 
River  R.  Co.  32  Iowa,  106,  7  Am.  Rep.  176; 
Musser  v.  Hershey,  42  Iowa,  356;  Renunok 
V.  Davenport  &  N.  W.  R.  Co.  49  Iowa,  664; 
Scrrin  v.  Grefe,  67  Iowa,  196,  25  N.  W.  227; 
Wood  V.  Chicago,  R.  I.  d  P.  R.  Co.  60  Iowa, 
456,  15  N.  W.  284;  Steele  v.  Sanchez,  72 
Iowa.  ()5,  33  X.  W.  366;  Chicago,  B.  d  Q. 
R.  Co.  V.  Forter,  72  Iowa,  426,  34  N.  W. 
286;  Brown  v.  Cunningham,  82  Iowa,  512, 
12  L.  R.  A.  583,  48  N.  W.  1042:  Houghton 
V.  Chicago,  D.  d  M.  R.  Co.  47  Iowa,  370; 
Bennett  v.  Sational  Starch  Mfg.  Co.  103 
Iowa,  207,  72  N.  W.  507. 

The  state  of  Towa  is  still  vested  with  the 
ownership  of  the  "Iowa  channel''  at  least,  if 
not  a  large  portion  of  the  land  to  the  east 
thereof. 

Houghton  v.  Chicago,  D.  d  M.  R.  Co.  47 
Iowa,  370;  Bennett  v.  J^ational  Starch  Mfg. 
Co.  103  Iowa,  207,  72  N.  W.  507. 

The  recession  of  the  water  did  not  change 
the  title  to  the  soil  in  the  islet  as  it  was  be- 
fore. Upon  the  formation  of  the  islet  the 
title  to  it  vested,  and  w^as  not  changed  by 
the  change  in  the  river,  as  that  was  not  a 
gradual  and  imperceptible  accretion. 

Victoria  v.  Schott,  9  Tex.  Civ.  App.  332, 
29  S.  W.  681 ;  Hopkins  Academy  v.  Dickin- 
son, 9  Cush.  544;  Buse  v.  Russell,  86  M6. 
^9;  Indiana  v.  Kentucky,  136  U.  S.  479,  34 
L.  ed.  329,  10  Sup.  Ct.  Rep.  1051;  Stover 
V.  Jack,  60  Pa.  339,  100  Am.  Dec.  566;  Peo- 
ple V.  Warner,  116  Mich.  228,  74  N.  W.  705; 
iform  v.  Brooke  (Del.)  53  Am.  Rep.  215, 
note:  Ingraham  v.  Wilkinson,  4  Pick.  268, 
16  Am.  Dec.  342:  Crandall  v.  Smith,  134 
Mo.  633,  3«  S.  W.  613:  Perkins  v.  Adams, 
132  Mo.  131,  33  S.  W.  778;  Hahn  v.  Daw- 
son, 134  Mo.  581,  36  S.  W.  233;  Cooley  v. 
Golden,  117  Mo.  33,  21  L.  R.  A.  300,  23  S. 
W.  100;  Glenn  v.  Jeffrey,' 75  Iowa,  20,  39 
N.  W.  160:  Bigeloic  v.  Hoover,  85  Iowa, 
161,  52  N.  W.  124. 

Where  the  river  changes  the  channel,  but 
leaves  the  old  soil  in  its  place,  the  jurisdic- 
tion over  the  soil  remains  as  it  stood  before. 

See  1  Dembitz,  Land  Titles,  p.  94;  Mis- 
souri V.  Kentucky,  11  Wall.  395,  20  L.  ed. 
116;  Indiana  v.  Kentucky,  136  U.  S.  479, 
34  L.  ed.  329,  10  Sup.  Ct.  Rep.  1061. 


Ladd,  J.,  delivered  the  opinion  of  the 
court: 

There  is  little  controversy  concerning  the 
facts  of  this  case.  The  plaintiffs  have  been 
owners  of  lots  3  and  4,  bordering  the  Mis- 
souri river,  since  1862.  A  bar  began  to 
form  opposite  these,  near  the  middle  of  the 
stream  in  1857.  Certainly  it  had  not  ap- 
peared in  1856,  as  the  ferryboat  went  direct- 
ly across  without  obstruction.  The  follow- 
ing year  a  steamboat  ran  aground  on  the 
bar,  and  for  several  years  afterwards  boats 
were  compelled  to  avoid  it  by  following  the 
current  on  either  side.  As  early  as  1861, 
according  to  one  of  the  plaintiffs,  it  was  a 
half  mile  wide,  and  has  been  added  to  until 
it  is  now  2  or  3  miles  long.  By  1870  the 
northern  part  was  overgrown  with  willows, 
and,  though  the  main  current  of  the  river 
had  gradually  changed  to  the  west  of  the 
bar  or  island,  that  part  to  the  east  was  still 
15  or  20  rods  wide,  with  a  distinct  current. 
Since  then  willow  and  Cottonwood  trees 
have  sprung  up  on  the  bar,  a  small  part 
was  cultivated  in  1878,  and  it  has  been  oc- 
cupied for  agricultural  purposes  since  1886. 
During  all  these  years  alluvial  deposits 
have  been  added  to  the  north,  south,  and 
west.  In  1870  accretions  began  to  form  on 
plaintiffs'  lots,  and  this  has  been  going  on 
ever  since.  The  water  at  ordinary  stage 
continued  to  flow  between  plaintiffs'  land 
and  the  island  until  about  1887,  and  it  has 
run  through  a  well-defined  channel  during 
the  spring  and  June  rise  of  the  river  up  to 
the  present  time.  Without  setting  out  the 
evidence  in  detail,  it  is  enough  to  say  that 
the  formation  of  the  bar  or  island  has  been 
entirely  distinct  from  any  accretion  to  the 
shore.  It  arose  near  the  middle  of  the 
river,  though  probably  east  of  the  thread  of 
the  then  main  current,  without  any  connec- 
tion with  the  Iowa  shore,  and  was  gradu- 
ally added  to  by  accretion  or  reliction  until 
an  island  of  the  proportions  mentioned  was 
formed.  Not  only  is  this  true,  but  the  con- 
clusion seems  inevitable  from  the  circum- 
stances shown  that  the  additions  to  plain- 
tiffs' land,  whether  from  accretion  thereto 
or  the  receding  of  the  waters,  have  resulted 
from  the  formation  of  the  island.  Its  ex- 
istence undoubtedly  changed  the  main  cur- 
rent of  the  river,  and  by  its  growth  to  the 


thereof,  and  for  siirh  uses  as  It  was  capable, 
clalminfT  under  color  of  title,  and  continuing 
such  possession  and  use  uninterruptedly  for 
twenty  years,  but  without  enclosing  it,  will 
form  u  complete  bar  to  an  action  of  ejectment 
brought  by  the  grantee  of  an  older  patent 
thereto,  where  such  grantee  never  had  posses- 
sion thereof,  and  the  same  was  vacant  when 
the  holder  of  the  Junior  title  took  possession. 
Webbs  V.  Hynes.  9  B.  Mon.  388,  50  Am.  Dec. 
515. 

The  mere  user  of  an  island  by  hauling  gravel 
or  sand  therefrom  at  intervals  during  a  period 
of  more  thnn  twenty  years,  although  such 
temporary  use.  by  reason  of  the  fact  that  the 
island  Ir  entirely  submerged  by  water  for  tne 
greater  part  of  each  year,  may  be  the  only  pos- 
session of  which  It  is  capable,  Is  not  an  ad- 
verse possession  thereof  ns  against  the  real  title 
bolder  whose  boundary  includes  the  Island : 
58  L.  R.  A. 


but  in  such  case  the  law  gives  the  real  owner 
possession,  and  anyone  entering  without  his 
consent  Is  a  trespasser.  Strange  v.  Spalding, 
^  17  Ky.  L.  Kep.  305,  29  S.  W.  137. 
I  Title  to  an  Island,  belonging,  by  virtue  of 
!  riparian  rights,  to  a  municipal  corporation  as 
I  a  part  of  Its  commons,  cannot  be  acquired,  as 
'  against  it,  by  perscrlptlon.  Kaskaskla  Com- 
;  mons  v.  McClure,  167  111.  23,  47  X.  E.  72. 

Estoppel. 

An  owner  of  land  bordering  on  a  lake,  who 
applied  to  the  government  to  survey  and  offer 
for  sale  an  island  in  the  lake,  is  not  estopped 
from  disputing  the  title  of  the  purchaser, 
where,  before  the  sale  was  made,  he  notified 
the  purchaser  that  be  was  the  owner  of  the 
island  and  would  contest  the  sale.  Church  t. 
Case.  122  Mich.  554,  81  N.  W.  334.  H.  P.  F. 
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northeast  gradually  cut  off  the  stream  for- 
-merly  flowing  between  it  and  the  shore. 
Whether  this  be  true,  however,  need  not  now 
be  determined.  It  is  enough  for  the  pur- 
poses of  this  case  that  the  land  beyond  the 
•channel  last  mentioned  was  formed  inde- 
pendently of  plaintiffs'  land.  It  then  never 
became  part  of  their  lots  through  the  pro- 
cess of  accretion  or  reliction. 

2.  But  the  appellants  insist  that,  even  if 
all  we  have  said  be  true,  yet  are  they  the 
owners  of  the  island.  They  argue  that,  as 
the  state  acquired  title  to  the  soil  at  the 
bottom  of  the  river  as  the  latter  receded  to- 
wards Nebraska,  it  ought  to  be  excluded 
from  any  claim  to  the  part  of  the  bottom 
abandoned;  in  other  words,  it  seems  to  be 
thought  the  state's  title  ought  to  be  limited 
lo  the  soil  covered  by  the  waters.  And  it 
is  said  that,  even  though  it  may  have  owned 
the  island  when  surrounded  by  water,  that 
title  moved  from  beneath  it  as  the  river  re- 
ceded, and  the  land  became  plaintiffs'  as 
soon  as  connected  with  shore.  It  is  conced- 
ed that  no  authorities  have  been  found  an- 
nouncing such  a  doctrine,  and  we  have  been 
imable  to  discover  any  case  awarding  a  ri- 
parian owner  land  because  connected  to  his 
own,  save  when  this  has  occurred  through 
the  imperceptible  accretion  or  the  reliction 
thereof  by  the  gradual  receding  of  the  wa- 
ters. The  argument  that  this  should  be  the 
rule,  for  that,  while  he  may  gain,  he  is 
•equally  likely  to  lose,  is  that  on  which  own- 
ership to  the  center  of  an  unnavigable 
stream  is  grounded.  And  it  may  have  had 
some  influence  in  decisions  declaring  title 
in  the  riparian  owner  to  the  middle  of  a 
navigable  stream  above  tide  water.  See 
Morgan  v.  Reading,  3  Smedes  &  M.  366.  No 
ouestion  is  made  but  the  Missouri  river  at 
this  point  is  a  navigable  stream,  and  that 
ordinarily  the  riparian  owner  has  no  title 
beyond  high-water  mark.  McManua  v.  Car- 
mxchael,  3  Iowa,  1;  Haight  v.  Keokuk,  4 
Iowa,  199;  Tomlin  v.  Dubuque,  B,  d  M,  R, 
Co.  32  Iowa,  106;  Houghton  v.  Chicago,  D. 
d  M,  R.  Co,  47  Iowa,  370;  Bennett  v.  Na- 
tional Starch  Mfg,  Co.  103  Iowa,  207,  72  N. 
W.  507.  Nor  is  it  doubted  that  title  to  the 
soil  at  the  bottom  of  such  a  river  from  high- 
water  mark  to  the  middle  of  the  channel  is 
in  the  state.  Chicago,  B.  d  Q.  R.  Co.  v. 
Porter,  72  Iowa,  426,  34  N.  W.  286;  Pollard 
^.  Hagan,  3  How.  225,  11  L.  ed.  571 ;  Hardin 
V.  Jordan,  140  U.  S.  371,  35  L.  ed.  428,  11 
5up.  C£.  Rep.  808,  838.  As  said  in  last 
■case:  "Such  title  to  the  shore  and  lands 
under  water  is  regarded  as  incidental  to  the 
■sovereignty  of  the  state, — a  portion  of  the 
royalties  belonging  thereto,  and  held  in 
trust  for  the  public  purposes  of  navigation 
and  fishery, — and  cannot  be  retained  or 
granted  out  to  individuals  by  the  United 
iStates.  .  .  .  Such  title  being  in  the 
state,  the  lands  are  subject  to  state  regula- 
-tion  and  control,  under  condition,  however, 
-of  not  interfering  with  the  regulations 
which  may  be  made  by  Congress  with  regard 
-to  public  navigation  and  commerce."  Con- 
trary to  the  views  of  this  court  expressed  in 
Dunlieth  d  D.  Bridge  Co.  v.  Dubuque  Coun- 
.58  L.  R.  A. 


ty,  55  Iowa,  558,  8  N.  W.  443,  the  Supreme 
Court  of  the  United  States,  in  loioa  v.  lUi- 
nois,  147  U.  S.  1,  37  L.  ed.  55,  13  Sup.  a. 
Rep.  239,  laid  down  the  rule  ''that  the  true 
line  in  navigable  rivers  between  the  states 
of  the  Union  which  separates  the  jurisdic- 
tion of  one  from  the  other  is  the  middle  of 
the  main  channel  of  the  river.  Thus,  the 
jurisdiction  of  each  state  extends  to  the 
thread  of  the  stream;  that  is,  to  the  'mid- 
channel,'  and,  if  there  be  several  channels, 
to  the  middle  of  the  principal  one,  or,  rath- 
er, the  one  usually  followed."  As  this  is- 
land, then,  was  fortned  on  the  bottom  of  the 
river,  connected  in  no  way  with  the  shores, 
it  would  seem  that  title  continued  in  the 
state.  It  rests  on  soil  which,  when  beneath 
the  surface  of  the  water,  belonged  to  the 
state,  and,  if  no  longer  its  property,  when 
was  the  title  devested?  The  moment  the 
bar  appeared  above  the  surface  of  the  wa- 
ter? If  so,  who  acquired  it?  Surely  not 
the  plaintiffs,  for  at  that  time  a  stream  40 
or  60  rods  wide  separated  it  from  their 
land.  And  its  separation  is  still  marked 
by  a  distinct  channel  to  which  the  waters 
gradually  receded  up  to  1887,  and  through 
which  they  still  flow  at  the  annual  fresh- 
ets. Nor  do  we  think  there  is  any  ground 
for  supposing  title  to  shift  as  suggested. 
True,  Lord  Coke  referred  to  what  he  desig- 
nated a  "movable  freehold,"  as  where  the 
owner  of  the  seashore  acquires  or  loses  land 
as  the  sea  recedes  or  approaches.  See  Kent, 
Com.  11th  ed.  547.  In  that  sense  title  to 
land  bordering  the  Missouri  river  may  be 
said  to  be  movable,  for  no  one  at  night  may 
safely  predict  what  will  be  his  boundary 
line  the  next  morning.  The  state  may  lose 
part  of  the  bottom  of  the  stream  by  accre- 
tions to  the  riparian  owner's  land,  or  by  re- 
liction. But  this  is  because  it  occurs 
through  these  processes,  for  the  state  is 
governed  by  riJes  applicable  to  the  individ- 
ual owner.  That  the  state  acquired  title  to 
soil  at  the  bottom  of  the  stream  previously 
belonging  to.  Nebraska  or  to  private  owners 
furnishes  no  ground  for  depriving  it  of  the 
property  it  held.  As  well  say,  because  of 
plaintiffs'  acquiring  a  large  body  of  land  by 
accretions,  they  should  be  dispossessed  of 
that  previously  owned,  or  divide  it  with  ad- 
joining owners  to  the  east.  The  theory  of 
appellants  seems  to  be  that,  as  they  may 
be  losers  by  a  future  change  in  the  river, 
this  land  should  be  wrested  from  the  state 
to  compensate  them  for  such  possible  loss. 
This  would  be  robbing  Peter  to  pay  Paul. 
There  is  no  more  reason  for  saying  the  state 
loses  title  to  an  island  when  connected  by 
accretions  to  the  shore  than  to  say  title  to 
an  islet  formed  at  one  side  of  the  thread  in 
an  unnavigable  stream  is  lost  when  con- 
nected with  another's  land  on  the  opposite 
side.  The  thought  that  title  swims  out 
from  under  an  island  as  new  bottom  is  ac- 
quired is  not  founded  on  any  sound  princi- 
ple of  reasoning.  Title  is  never  lost  or 
found  in  any  such  evanescent  manner.  As 
said  in  Benson  v.  Morrow^  61  Mo.  347,  the 
owner  of  contiguous  land  is  not  "the  owner 
of  an  island  that  springs  up  in  the  midst  of 
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the  stream,  whether  the  island  be  on  one 
flide  or  the  other  of  the  thread  of  the  river. 
He  goes  only  to  the  margin  of  the  river." 
It  would  also  logically  follow  that  if,  by 
accretions  to  such  island^  the  water  margin 
Rhould  unite  with  the  shore,  the  newly  made 
land  would  become  a  part  of  the  island,  and 
the  riparian  ownership  would  not  be  ex- 
tended. In  Cooley  v.  Oolden,  117  Mo.  33, 
21  L.  R.  A.  300,  23  S.  W.  104,  the  same 
court,  after  referring  to  previous  decisions, 
declared  that  "it  makes  no  difference  in 
principle  that  the  islands  in  these  cases  had 
oeen  surveyed  and  disposed  of  by  the  United 
States.  The  riparian  owner  would  not  take 
the  accretion,  for  the  reason  that  it  was  not 
added  to  his  own  land.  Pole  island  sprang 
up  in  the  midst  of  the  stream,  far  enough 
from  the  shore  which  bounded  plaintiff's 
land  to  admit  at  times  of  the  passage  of 
boats  between  it  and  the  shore.  The  banks 
of  the  island  and  that  of  the  north  shore  of 
the  river  afterwards  united  by  accretions 
formed  by  the  washings  of  the  waters,  and 
plaintiff  was  only  entitled  to  such  part 
thereof  as  was  formed  upon  his  land."  This 
was  followed  in  Perkins  v.  Adams,  132  Mo. 
131,  33  S.  W.  778, — a  case  in  its  facts  much 
like  the  one  at  bar, — where  it  is  broadly 
stated  that,  if  the  disputed  ground  was  "not 
formed  to  the  land  on  the  bank  of  the  river 
by  gradual  accretion  of  land  thereto,  or  by 
a  gradual  reliction  of  the  adjoining  bed  of 
the  river  by  the  receding  of  the  waters,  then 
he  [plaintiff]  is  not  entitled  to  recover, 
whether  the  lands  be  called  an  island,  or  a 
sand  bar^  or  other  designation .''  The  same 
principle  is  perspicuously  stated  by  the 
court  of  civil  appieals  of  Texas  in  Victoria 


v.  8c7ioU,  9  Tex.  Civ.  App.  332,  29  S.  W. 
681,  which  we  quote  with  approval:     **The 
uncontradicted  evidence  shows  that  the  land 
thus  claimed  to  be  an  accretion  was  formed 
in   the   stream   as   an   islet,   and   that   the 
stream  for  many  years  after  its  formation 
ran  on  each  side  of  it.    Four  or  Ave  years 
since,  the  water  receded  from  that  diviaios 
of  the  bed  which  lay  between  the  islet  and 
the  plaintiff's  land,  and  has,  since  such  re- 
cession, flowed  entirely  through  the  channel 
east  of   the  islet.     Such   recession  did   not 
change  the  title  to  the  soil  in  the  islet  as  it 
was  before.    Upon  the  formation  of  the  is- 
let,  the   title   to   it   vested,    and   was    not 
changed  by  the  change  in  the  river,  as  that 
was  not  a  gradual  and  imperceptible  accre- 
tion.   The  islet,  when  formed,  was  an  accre- 
tion to  the  soil  in  the  bed  of  the  stream,  and 
the  owner  of  such  bed  became  the  owner  of 
the   accretion.    In     navigable   streams   the 
>  soil,  and  hence  all  islands  formed  upon  it 
i  belong  to  the  sovereign."    As  announcing 
'  the   same   principle,   see   Morris  ▼.   Brooke 
I  (Del.)    53  Am.  Rep.   216,  note;   People  v. 
I  Warner,  116  Mich.  228,  74  N.  W.  705;  Bige- 
I  loto  v.  Hoover,  85  Iowa,  161,  62  N.  W.  124. 
<  See  also  Indiana  v.   Kentucky,   136   U.    S. 
479,  34  L.  ed.  329,  10  Sup.  Ct.  Rep.  1051. 

3.  The  island  d^d  not  pass  under  the 
swamp-land  grant,  for  it  was  not  in  exists 
ence  at  that  time,  and  it  was  never  &  part 
of  the  government  domain.  As  the  plain- 
tiffs acquired  no  interest  in  the  island  be- 
yond what  is  called  the  "Iowa  channel,"  it 
is  unnecessary  to  consider  what  title  must 
be  established  in  order  to  have  it  quieted. 

The  decree  of  the  District  Court  was  in 
harmony  with  these  views,  and  is  affirmed^ 
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George  T.  HUTCHtNGS 

V. 

John  B.  REIXHALTER. 

( R.  I ) 

1.     The  indorsement  of  a  note  and  de- 
livery of  It  as  collateral  secnrity  for 

a  loan  will  not  prevent  the  payee  from  main- 
taining suit  upon  it  in  case  he  regains  pos- 
session of  it  for  that  purpose. 
'Ji,  Dnder  a  mortvaffe  secnrinir  several 
notes*  -whieli  provides  that  in  case  of 
default  in  payntent  of  one  and  sale  of 
the  mortgaged  property  the  mortgagee  may 
appropriate  the  fund  to  the  payment  of  the 
amount  of  principal  and  interest  hereby  se- 
cured, where  some  of  the  notes  have  been  de- 
faulted, an  attachment  of  property  not  in- 
cluded In  the  mortgage  has  been  made  to  col- 
lect the  amount  due  on  them,  and  a  sale  made 
under  the  mortgage^  the  mortgagee  may  ap- 
propriate the  fund  realized  from  such  sale 
to  notes  not  due,  in  order  to  reap  the  benefit 
of  the  attachment  by  applying  its  proceeds 
upon  the  matured  notes. 

(January  22,  1902.) 

~  Note. — As  to  application  of  proceeds  of  at- 
tachment, see  also  Morrison  v.  Citizens*   Nat. 
Rank  (N.  H.)  0  L.  R.  A.  282. 
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PETITION  by  defendant  for  a  new  trial 
after  judgment  in  favor  of  plaintiff  in 
;  an  action  brought  to  enforce  the  payment 
•  of  certain  promissory  notes.    Deniisd. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jol&ii  W.  Sweeney  and 
Epl&raim  Williams,  Jr.,  for  defendant: 

The  notes  were  negotiated  to  the  Asha- 
way  National  Bank.  The  bank  is  therefore 
a  bona  fide  holder  for  value  of  the  notes,  and 
is  entitled  to  bring  suit  thereon ;  and  if  the 
bank  is  the  person  to  bring  suit  on  the  notes* 
under  what  principle  of  law  is  Mr.  Hutch- 
ings  entitled  to  bring  suit  on  the  same 
notes  ? 

Third  Nat.  Bank  v.  Angell,  18  R.  I.  1,  29 
Atl.  600;  Mumford  v.  Weaver,  18  R.  I.  801, 
31  Atl.  1. 

Taking  as  collateral  security  for  debt 
then  created  is  a  taking  for  value. 

Bank  of  the  Republic  v.  Carrington,  5  R. 
I.  516,  73  Am.  Dec.  83;  Oohh  v.  Doyle,  7  R. 
I.  550;  Randall  v.  Rhode  Island  Lumber  Co. 
20  R.  I.  625,  40  Atl.  763. 

An  action  may  be  maintained  on  notes  or 
obligations  only  by  those  in  whom  the  legB\ 
title  rests. 

Spence  v.  Robinson,  35  W.  Va.  313,  13  S. 
E.  1004;  Norton,  Bills  &  Notes,  p.  212;  $ 
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Randolph,  Com.  Paper,  §  1638;  Houaer  v. 
Houser,  43  Ga.  415;  White  v.  Phelps,  14 
Minn.  27,  Gil.  21,  100  Am.  Dec.  190;  Bank 
of  NetDbury  v.  Rand,  38  N.  H.  166;  Hilton 
V.  Waring,  7  Wis.  492;  Curtis  v.  Mohr,  18 
Wis.  615 ;  Kauffman  v.  Robey,  60  Tex.  308, 
48  Am.  Rep.  264;  McCarty  v.  Clark,  10 
Iowa,  688;  Bajik  of  United  States  v.  Ham- 
mond, 2  Brev.  415;  Hamilton  v.  Fowler,  40 
C.  C.  A.  47,  99  Fed.  18. 

The  right  to  sue  in  one's  own  name  must 
exist  at  the  time  of  suit  brought,  and  the 
right  to  sue  must  continue  during  the  suit. 

2  Dan.  Neg.  Inst.  §  1199;  Lee  v.  Jilsov, 
9  Conn.  94;  Vila  v.  Weston,  33  Conn.  42; 
Curtis  V.  Beniis,  26  Conn.  1,  68  Am.  Dec. 
377;  Hayden  v,  Ooodnotc,  39  Conn.  169. 

The  plaintiff  must  be  the  holder,  as  well 
as  the  owner,  of  the  paper  on  which  he 
brings  suit. 

Randolph,  Com.  Paper,  §  1656;  Burch  v. 
Daniel,  109  Ga.  256,  34  S.  E.  310;  J.  C.  Bo- 
hart  Commission  Co.  v.  Buckingham,  62 
Kan.  658,  64  Pac.  627. 

If  either  party  had  the  right  to  apply  the 
money  at  this  time,  the  plaintiffs  notice  to 
apply  the  money  would  take  precedence,  as 
it  was  given  first,  and  the  creditor  must 
have  accepted  it;  and  the  creditor  could  not 
apply  the  money  cls  he  saw  fit,  unless  the 
debtor  failed  to  make  the  application. 

18  Am.  &  Eng.  Enc.  Law,  pp.  234-237. 

It  is  a  legal  presumption  that  payments 
made  generally  on  notes  are  intended  to  be 
applied  in  the  order  of  their  maturity. 

Re  Stevens,  107  Fed.  243. 

Where  several  notes  are  secured  by  the 
same  mortgage,  and  all  the  notes  are  due 
at  the  time  the  money  is  realized  under  it, 
it  will  be  applied  to  them  ratably. 

Stamford  Bank  v.  Benedict,  15  Conn. 
438;  Bank  of  United  States  v.  Covert,  13 
Ohio,  240;  Parker  v.  Mercer,  6  How. 
(Miss.)  320,  38  Am.  Dec.  438;  Newton  v. 
yunnatly,  4  Ga.  356. 

The  courts  w^ill  ordinarily  apply  the  pay- 
ment to  the  debt  which  first  hecomes  due. 

Allen  V.  Brown,  39  Iowa,  330;  Marks  v. 
Robinson,  82  Ala.  69,  2  So.  292;  Thompson 
V.  Phelan,  22  N.  H.  339;  Parks  v.  Ingram, 
22  N.  H.  283,  55  Am.  Dec.  153. 

And  they  will  apply  it  to  a  debt  which  is 
due,  in  preference  to  one  which  is  not  due. 

Hunter  v.  Osterhoudt,  11  Barb.  33;  Sey- 
mour v.  Sexton,  10  Watts,  255 ;  Effinger  v.  j 
Henderson,  33  Miss.  449;  Whet  more  v.  Mur- 
doch, 3  Woodb.  &  M.  390,  Fed.  Cas.  No.  17,- 
510;  18  Am.  &  Eng.  Enc.  Law,  p.  238; 
Bacon  v.  Brown,  1  Bibb,  334,  4  Am.  Dec. 
640;  Thomas  v.  Kelsey,  30  Barb.  268;  Bohe 
v.  Stickney,  36  Ala.  482;  Wetherell  v.  Joy, 
40  Me.  325 ;  Effinger  v.  Hefiderson,  33  Miss. 
449;  Cloney  v.  Richardson,  34  Mo.  370; 
Newton  v.  Nunnally,  4  Ga.  356;  Lawlon  v. 
Blitch,  83  Ga.  663,  10  S.  E.  353;  Bank  of 
United  States  v.  Covert,  13  Ohio,  240; 
Parks  V.  Inqram,  22  N.  H.  283,  55  Am.  Dec. 
153.  "^ 

Where  a  mortgage  is  given  to  secure  sev- 
eral promissory  notes  falling  due  at  differ- 
ent times,  upon  the  foreclosure  and  sale  of 
the  mortgaged  premises  the  proceeds  are  to 
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be  applied  to  their  payment  in  the  order  of 
time  in  which  they  mature. 

Rankin  v.  Major,  9  Iowa,  297;  Sangster 
V.  Love,  11  Iowa,  583;  Reeder  v.  Carey,  IS- 
Iowa,  275;  Massie  v.  Sharpe,  13  Iowa,  543; 
I  sett  V.  Lucas,  17  Iowa,  506,  85  Am.  Dec. 
572;  Wood  v.  Trask,  7  Wis.  556,  76  Am. 
Dec.  230;  Pierce  v.  Shaic,  51  Wis.  318,  8 
X.  W.  209;  Mitchell  v.  Ladew,  36  Mo.  526,. 
88  Am.  Dec.  156;  Thompson  v.  Field,  38  Mo. 
320. 

Messrs.  A.  B.  Crafts  and  N.  B.  Lewis^ 
for  plaintiff: 

Whether  all  the  notes  on  their  face  were 
due  or  not,  the  mortgagee  is  empowered  by 
this  mortgage  to  apply  the  proceeds  of  the- 
sale  "to  the  payment  of  the  amount  of  prin- 
cipal and  interest  of  said  notes  hereby  se- 
cured." 

The  law  has  always  protected  the  rights 
of  indorsers  or  sureties  on  notes  as  to  the 
property  transferred  by  the  maker  to  secure 
the  same,  and  the  holder  is  bound  to  apply 
the  property  transferred  to  him  to  secure 
the  note  so  as  to  protect  and  respect  the 
equities  of  the  indorsers. 

Penzcl  v.  Brookmire,  51  Ark.  106,  10  S. 
W.  15;  Saunders  v.  McCarthy,  8  Allen,  42; 
Allen  V.  Kimball,  23  Pick.  473;  Mathews  v. 
Sicitzler,  46  Mo.  301. 

The  mortgagee,  being  the  owner  of  all  the 
notes,  unrestricted  by  the  mortgage,  can 
give  the  preference  in  the  appropriation  of 
the  proceeds  to  either  of  them,  by  virtue  of 
his  ownership  and  control  over  the  entire 
mortgage  debt;  and  the  <}uestion  of  prefer- 
ence or  right  to  priority  in  payment  out  of 
the  proceeds  can  only  arise  when  there  is  a 
diversity  in  the  ownership  of  the  debts- 
secured. 

Orleans  County  Nat.  Bank  v.  Moore,  112 
N.  Y.  543,  3  L.  R.  A.  302,  20  N.  E.  357; 
^o^TWon  V.  Citize^is'  Nat.  Bank,  65  N. 
H.  253,  9  L.  R.  A.  282,  20  Atl.  300;  Baum 
V.  Trantham,  42  S.  E.  104,  19  S.  E.  973; 
Phillips  V.  Herndon,  78  Tex.  378,  14  S.  W. 
857. 

It  will  be  inferred  that  the  parties  in- 
tended to  apply  the  proceeds  of  the  sale  of 
the  mortgaged  property  so  as  to  give  the 
creditor  the  full  benefit  of  all  his  security. 

Nichols  V.  Knowles,  3  McCrary,  477,  17 
Fed.  494;  Gaston  v.  Barney,  11  Ohio  St. 
506;  Sturgeon  Sav.  Bank  v.  Riqgs,  72  Mo. 
App.  239;  Small  v.  Older,  57  Iowa,  326,  la 
N.  W.  734;  California  Nat.  Bank  v.  Ointy, 
108  Cal.  148,  41  Pac.  38;  Mathews  v.  Sicite- 
ler,   46  Mo.   301 ;    Schuelenburg  v.   Martin,. 

1  McCrary,  348,  2  Fed.  747 ;  Northern  Nat, 
Bank  v.  Lewis,  78  Wis.  478,  47  N.  W.  834; 

2  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  459; 
Allen  V.  Kimball,  23  Pick.  473:  Wood  v. 
Callaghan,  61  Mich.  402,  28  N.  W.  162; 
Hanson  v.  Manley,  72  Iowa,  48,  33  N.  W. 
357. 

Donglas,  J.,  delivered  the  opinion  of  the 
court : 

The  facts  in  this  case  are  not  disputed. 
The  defendant  on  September  13,  1899,  gave 
the  plaintiff  five  promissory  notes,  for  $500" 
each,    payable  to   his    order   in   three,    six,. 
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nine,  twelve,  and  fifteen  months,  respective- 
ly, and  one  for  $950,  payable  in  two  years, 
all  with  interest  at  the  rate  of  6  per  cent, 
4ind  secured  the  same  by  his  mortgage  deed 
of  the  same  date,  in  which  he  constituted 
the  plaintiff  his  attorney  to  sell  the  mort- 
:gaged  premises  in  case  default  should  be 
made  in  the  payment  of  "said  notes,  or 
-either  of  them,"  and,  in  case  of  sale,  au- 
thorized said  attorney'  "to  receive  the 
amount  the  same  may  be  sold  for,  and, 
-after  the  payment  of  all  the  expenses  inci- 
-dent  to  such  sale  or  sales,  to  apply  and  ap- 
propriate the  residue  thereof  to  the  pay- 
ment of  the  amount  of  principal  and  inter- 
-est  of  said  notes  hereby  secured."  The 
next  clause  in  the  printed  blank  ("hereby 
agreeing  that  in  case  of  a  sale  for  default 

in  payment  of  said interest  the  prin- 

-cipal  of  said  note  shall  be  deemed  due  and 
payable  on  the  day  of  such  sale")  is  strick- 
en out.  No  payinent  has  been  made  on  the 
notes.  This  action  was  begun  September  8, 
1900,  on  the  first  three  notes,  which  were 
then  due  by  their  terms,  by  attachment  of 
•other  property  of  the  defendant  not  in- 
cluded in  the  mortgage.  After  the  com- 
mencement of  the^suit  the  plaintiff  duly  ad- 
vertised the  mortgaged  premises,  and  sold 
the  same  January  9,  1901,  for  $2,050.  The 
expenses  of  the  sale  being  deducted  left  in 
his  hands  the  sum  of  $1,998.95  to  be  ap- 
plied to  the  notes  secured.  The  plaintiff 
also  filed  a  bill  of  charges  against  the  de- 
fendant amounting  to  $105.76.  The  de- 
iendant  filed  the  general  issue,  and  an  ac- 
count in  set-off  amounting  to  $510.83.  It  is 
agreed  that  these  claims  are  correct,  and, 
that  on  the  open  accounts  the  plaintiff  is 
indebted  to  the  defendant,  as  a  balance,  in 
the  sum  of  $405.07.  It  further  appears 
that  on  January  12,  1901,  defendant  claimed 
-that  at  the  sale  he  had  notified  the  plaintiff 
to  apply  the  proceeds  of  the  auction  sale 
upon  the  four  notes  then  due.  On  January 
11th  the  plaintiff  notified  the  defendant 
that  he  had  credited  the  proceeds  on  the 
three  notes  not  due  by  their  terms  when  the 
suit  was  brought.  It  further  appears  that 
on  November  6,  1899,  the  plaintiff  borrowed 
$600  of  the  Ash  away  Bank,  and  indorsed 
all  the  notes  in  question,  and  delivered  them 
to  the  bank  as  collateral  security  for  the 
loan,  but  that  the  notes  were  redelivered  to 
plaintiff's  counsel  before  the  suit  was 
"brought,  and  retained  by  him  until  the  next 
-session  of  the  court  was  over,  then  returned 
to  the  bank,  and  again  delivered  to  plain- 
tiff's counsel  to  be  produced  at  this  trial. 
The  mortgage  was  not  assigned  to  the  bank. 
Upon  these  facts  two  questions  arise: 

First,  it  is  contended  by  the  defendant 
that  the  plaintiff,  by  his  indorsement  of  the 
notes,  and  his  dealing  with  the  bank  in  re- 
-spect  to  them,  has  lost  his  right  to  sue  upon 
them.  I  think  this  contention  is  erroneous. 
In  our  practice,  in  an  action  upon  a  promis- 
sory note,  where  the  defendant  has  pleaded 
the  general  issue,  and  has  not  notified  the 
plaintiff  to  prove  the  signature  of  the  par- 
ties to  the  paper,  it  is  incumbent  upon  the 
plaintiff  simply  to  produce  the  note  in 
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court.  If  it  is  payable  to  himself,  or  in- 
dorsed to  him  specially,  or  indorsed  in 
blank,  he  may  then  rest  his  case.  The  de- 
fendant cannot  contest  the  case  on  the 
^ound  that  the  plaintiff  has  no  beneficial 
interest,  unless  he  can  show  that  the  plain- 
tiff's possession  has  been  obtained  by  fraud 
upon  the  lawful  owner.  Says  2  Dan.  Neg. 
Inst.  §  1191:  "The  law  is  now  too  well 
!  settled  to  admit  of  longer  controversy  that 
an  action  on  a  bill  or  note  payable  to  bear- 
er, or  indorsed  in  blank,  may  be  maintained 
in  the  name  of  the  nominal  holder,  who  i;? 
not  the  owner,  by  the  owner's  consent,  and 
that  possession  by  such  nominal  holder  is 
prima  facie  sufficient  evidence  of  his  right 
to  sue,  and  cannot  be  rebutted  by  proof  that 
he  has  no  beneficial  interest,  or  by  anythin;^ 
else  but  proof  of  mala  fides."  The  evidence 
submitted  by  the  defendant  in  this  case  does 
not  even  tend  to  show  bad  faith  on  the  part 
of  the  plaintiff  in  obtaining  possession  of 
the  notes.  They  are  produced  here  by  his 
counsel,  indorsed  in  blank,  and  this  proves 
his  title.  The  evidence  that  the  bank  had 
some  equitable  claim  to  the  proceeds,  or 
right  to  have  other  security  in  their  place, 
as  also  the  fact  that  they  had  ever  beeu 
pledged,  are  all  immaterial  and  imperti- 
nent, and  cannot  be  considered  upon  the  is- 
sue. Jt  is  for  the  defendant's  advantage 
that  the  plaintiff  should  sue  rather  than  the 
bank;  for  the  defendant's  account  in  set-off 
is  available  against  the  plaintiff,  not 
against  the  bank,  and,  if  the  bank  permit 
the  plaintiff  to  sue,  the  defendant  cannot 
complain.  The  mortgage  was  not  assigned 
to  the  bank,  and,  whatever  equitable  title 
in  the  mortgage  may  have  passed  by  the  in- 
dorsement of  the  notes,  the  legal  title,  whidi 
this  couit,  sitting  at  common  law,  must 
recognize,  has  always  been  in  the  plaintiff. 
I  conclude,  therefore,  that  for  the  purposes 
of  this  case  the  plaintiff  is  the  owner  of  the 
notes  and  the  mortgage,  and  has  been  such 
owner  from  the  time  they  were  given. 

The  second-  question  arises  from  the  con- 
fiicting  claims  of  the  parties  as  to  the  right 
of  appropriation  of  the  proceeds  of  the 
mortgage  sale.  The  plaintiff  claims  the 
right  to  appropriate  these  proceeds  to  the 
extinguishment  of  the  notes  as  he  sees  fit. 
The  defendant  contends  that  they  must  be 
appropriated  proportionally  upon  the  notes 
which  had  matured  at  the  time  of  the  sale. 
The  question  is  not  likely  to  occur  often  in 
this  state.  The  form  of  promissory  note 
usually  given  with  mortgage  security  pro- 
vides for  the  payment  of  interest  at  stated 
periods,  and  the  clause  erased  in  this  mort- 
gage is  retained,  and  provides  that  on  de- 
fault of  payment  of  interest  when  due  the 
capital  of  the  loan  shall  likewise  become 
due  immediately.  In  such  case  it  can  make 
no  difference  to  the  parties  how  the  pro- 
ceeds are  applied  amongst  several  notes  all 
due  at  the  same  time.  In  the  case  at  bar 
the  interest  was  not  made  payable  before 
the  principal,  and  it  was  probably  for  this 
reason  that  the  clause  was  erased,  as  it 
would  have  been  meaningless  in  the  prem- 
ises if  it  had  been  filled  out  and  retained. 
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The  mortgage,  however,  does  provide  that 
in  case  default  is  made  in  the  payment 
of  any  one  of  these  notes,  and  sale  is  made 
of  the  mortgaged  property,  tlie  mortgagee, 
.ifter  payment  of  the  expenses  of  sale,  may , 
"apply  and  appropriate  the  residue  thereof ! 
10  the  payment  of  the  amount  of  principal  | 
and  interest  of  said  notes  hereby  j^ecured."  | 
This  is  plainly  authority  to  appropriate  tlie ; 
proceeds  of  sale  to  the  payment  of  a  note 
not  due  by  its  terms,  so  that,  for  the  pur-  « 
poses  of  the  mortgage,  after  default  upon  ' 
one  note  the  others  are  to  be  treated  as 
presently  payable.  The  notes  were  all  giv- 
en for  the  same  debt,  which  by  the  tenor 
of  the  notes  was  made  payable  in  instal- 
ments. If  the  first  one,  with  its  interest, 
were  paid  at  maturity,  further  time  was 
^ven  upon  the  others,  and  so  on  until  the 
instalment  represented  by  some  one  of  the 
notes  became  due  and  was  not  paid.  Then 
the  contract  was  that  the  creditor  might 
sell  the  securitv,  and  appropriate  the  pro- 
^•eeds  to  all  the  notes,  due  or  not  due. 
Further  time  for  payment,  so  far  as  the 
mortgage  security  was  concerned,  was  for- 
feited; and  so  the  mortgagor  has  no  equity 
to  insist  that  the  proceeds  shall  be  applied 
upon  one  note,  rather  than  another.  The 
general  principles  applicable  to  the  appro- 
priation of  payments  arc  well  settled  in 
mo«t  of  the  courts  of  the  United  States, 
and  the  rule  that  in  case  of  voluntary  pay- 
ments the  debtor  may  direct  the  applica- 
tion, but,  if  he  neglects  to  do  so,  the  cred- 
itor may  choose,  and  that  in  case  of  invol- 
untary payments,  such  as  those  made  by 
compulsion  of  legal  process,  neither  has  an 
option,  but  the  court  will  make  such  an  ap- 
plication as  the  equity  of  the  case  suggests,' 
may  be  said  to  he  generally  adopted;  but 
these  rules  are  so  frequently  modified  in 
their  application  by  special  agreements  and 
eonsi  derations  affecting  particular  cases 
that  no  unanimity  of  precedent  can  be  in- 
voked to  control  the  decision  of  the  case  at 
bar.  After  a  careful  examination  of  very 
many  decided  cases,  I  am  of  the  opinion 
that  the  mortgage  in  question  gives  to  the 
mortgagee  the  ri^ht  of  apportionment. 
There  is  no  stipulation  in  the  mortgage  how 
the  appropriation  shall  be  made,  and  in 
fuch  case,  according  to  the  common-law 
rule,  which  is  most  generally  adopted  in  this 
country,  the  creditor  may  make  the  appli- 
cation as  he  chooses.  The  application  of 
the  proceeds  of  a  mortgage  sale  made  under 
a  power  of  attorney  in  the  mortgage  may 
be  considered  as  a  voluntary  payment, 
made,  as  far  as  the  debtor  is  concerned,  at 
the  time  the  mortgage  is  delivered.  Then 
the  debtor  may  direct  how  the  security  shall 
be  applied.  If  he  neglects  to  do  this  at 
that  time,  he  leaves  the  whole  matter  in  the 
mortgagee's  hands,  to  manage  as  he  pleases. 
Many  well-reasoned  cases  recognize  this 
principle.  In  Gaston  v.  Barney,  11  Ohio 
fit.  506,  certain  securities  had  been  trans- 
ferred, to  be  collected  and  applied  to  the 
payment  of  four  promissory  notes,  and  no 
direction  was  given  at  the  time  as  to  the 
mode  of  application.  The  court  held  that 
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the  option  had  passed  to  the  creditor,  and 
it  was  too  late  for  the  debtor  to  direct  an 
application  when  the  security  had  been 
turned  into  money;  citing  Chitty,  Contr. 
650,  and  notes ;  SmitJi,  Mercantile  Law,  670 ; 
Peters  v.  Anderson,  6  Taunt.  596;  Philpott 
v.  Jones,  2  Ad.  &  El.  41;  Mills  v.  Fotokes,^ 
Bing.  N.  C.  455.  In  Saunders  v.  McCarthy, 
S  Allen,  42,  a  mortgagee  was  permitted  to 
apportion  the  proceeds  of  the  mortgage  to 
the  payment  of  the  last  of  several  instal- 
ments in  which  the  debt  was  payable.  The 
court  say  (p.  45)  :  "As  the  whole  note  was 
due  at  the  date  of  the  indorsement,  the 
plaintiff  had  a  right  to  appropriate  the 
amount  he  received  to  either  instalment,  at 
his  option.  ...  It  was  paid  by  the  sale 
of  property  under  an  agreement  with  the 
defendant,  in  which  the  defendant  reserved 
no  right  to  make  the  appropriation."  The 
same  doctrine  is  held  in  Allen  v.  Kimball, 
2,3  Pick.  473.  where  the  court  say:  "The 
property  was  assigned  as  collateral  securi- 
ty for  all  the  notes.  The  first  note  was 
paid  at  maturity,  but  the  other  two  were 
due  and  payable  when  the  money  in  the 
plaintiff's  hands  was  received.  It  is  im- 
material to  the  defendant  to  the  payment 
of  which  note  the  money  is  appliea,  unless 
his  object  be  to  subject  the  plaintiff  to  the 
liability  of  paying  the  costs  of  this  suit,  an 
object  manifestly  unjust,  unless  the  action 
has  been  prematurely  commenced."  To  the 
same  effect  are  Mathews  v.  Switzler,  46  Mo. 
301.  and  Penzel  v.  Brookniire,  51  Ark.  105, 
10  S.  W.  15.  The  latter  case  recognizes  the 
principle  as  follows:  "While  the  notes 
were  in  the  hands  of  the  mortgagee  there 
could  be  no  priority  of  liens.  He  was  not 
bound  to  foreclose  when  default  was  made 
in  the  payment  of  the  note  first  falling  due. 
He  could  have  waited  until  all  became  due, 
and  then,  if  the  mortgage  empowered  him 
to  sell  when  default  should  be  made  in  the 
payment  of  any  one  of  the  notes,  have  sold 
the  property  and  appropriated  the  proceeds 
of  the  sale,  if  the  mortgage  did  not  forbid, 
to  the  payment  of  any  of  the  notes,  if  there 
were  not  more  than  enough  for  that  pur- 
pose. .  .  .  The  mortgagee,  being  the 
owner  of  all  the  notes,  unrestricted  by  the 
mortgage,  can  give  the  preference  in  the  ap- 
propriation of  the  proceeds  to  either  of 
them  by  virtue  of  his  ownership  and  con- 
trol over  the  entire  mortgage  debt,  and  the 
question  of  preference  or  right  to  priority 
in  payment  out  of  the  proceeds  can  only 
arise  when  there  is  a  diversity  in  the  own- 
ership of  the  debt  secured."  This  princi- 
ple is  cited  as  an  illustration  in  Morrison 
V.  Citizens*  Nat.  Bank,  65  N.  H.  253,  9  L. 
R.  A.  282,  20  Atl.  300,  where  the  right  of 
an  attaching  creditor  to  apply  the  proceeds 
of  an  attachment  regardless  of  the  claims 
of  a  surety  is  compared  to  the  right  of  a 
mortgagee  to  apply  the  proceeds  of  a  mort- 
gage sale.  The  court  says:  "It  is  as  if 
Dearborn  had  delivered  the  property  to  the 
bank  in  pledge,  with  express  authority  to 
sell  it  and  apply  the  proceeds  in  satisfac- 
tion of  such  of  their  claims  as  they  might 
see  fit,  or  as  if  he  had  given  the  bank  & 
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mortgage  of  the  property  to  secure  all  their 
demands  without  stipulating  for  its  appli- 
cation on  any  one  of  them  in  preference  to 
another."  In  National  Bank  v.  Bigler,  83 
N.  Y.  51,  63,  a  debtor  assigned  to  a  bank, 
hia  creditor,  a  judgment  as  security  for  sev- 
eral debts.  The  creditor  collected  the  judg- 
ment and  appropriated  it  to  certain  of  these 
debts,  contrary  to  the  demand  of  the  debtor 
that  certain  other  debts  should  be  pre- 
ferred. Not  having  directed  how  the  money 
should  be  applied  when  he  assigned  the 
judgment,  and  having  parted  with  his  own- 
ership without  condition,  the  debtor  was 
held  not  to  be  entitled  to  dictate  what  the 
creditor '  should  do  with  money  which  had 
thus  become  its  own.  In  yorthern  \at. 
Bank  v.  Lewis,  78  Wis.  478,  47  N.  W.  834, 
it  is  held  that  where  a  chattel  mortgage  is 
given  to  the  bank  to  secure  the  payment  of 
several  notes  held  by  it  against  the  mort- 
gagors, and  there  is  no  provision  as  to  the 
order  in  which  such  notes  are  to  be  paid, 
the  bank  may  apply  the  proceeds  of  a  fore- 
closure sale  to  the  payment  of  any  of  the 
notes,  in  its  discretion.  The  case  of  Nichols 
V.  Knoules,  17  Fed.  494,  cited  by  the  plain- 
tiff, is  very  much  in  point.  The  case  is 
more  fully  reported  in  3  McCrary,  477. 
This  was  a  suit  on  certain  promissory  notes 
executed  by  the  defendant  to  the  plaintiffs. 
The  notes  sued  on  were  the  first  two  of  a 
series  of  five  notes  originally  secured  by  a 
mortgage  upon  certain  personal  property. 
The  mortgage  contained  a  provision  author- 
izing plaintiffs,  upon  default  in  the  payment 
of  any  one  note  or  of  the  interest,  to  de- 
clare the  whole  deed  due,  and  to  proceed  to 
foreclose  the  mortgage  according  to  law. 
Upon  default  in  payment  of  the  first  note 
of  the  series,  the  plaintiffs,  availing  them- 
selves of  the  privilege  thus  granted,  de- 
clared all  the  notes  due,  and  proceeded  to 
foreclose  the  mortgage  under,  a  statute  of 
Minnesota,  by  advertising  the  sale  of  the 
mortgaged  property  through  the  sheriff  of 
the  county.  After  the  property  was  in  the 
sheriff's  hands  under  the  chattel  mortgage, 
defendant  notified  plaintiffs  that  they  were 
required  to  apply  the  proceeds  of  sale  to  tho 
payment  of  the  notes  secured  in  the  order  of 
their  maturity.  Tlie  plaintiffs  disregarded 
this  notice,  and  applied  the  proceeds  to  the 
liquidation  of  the  two  notes  last  due.  The 
notes  first  due  were  further  secured  by  the 
indorsement  of  a  third  party.  The  defense* 
was  that  the  proceeds  of  the  sale  of  the 
mortgaged  property  should  have  been  ap- 
plied to  the  liquidation  of  the  notes  first 
due,  and  should  now  be  so  applied.  Tlie 
court  (McCrary,  circuit  judge)  .says:  "In- 
asmuch, however,  as  the  mortgage  does  not 
direct  how  the  proceeds  of  the  sale  of  the 
mortgaged  property  shall  be  applied,  and 
since  there  are  no  circumstances  from  which 
it  can  be  inferred  that  a  pro  rata  applica- 
tion was  intended  by  the  parties,  I  hold 
that  the  creditor  had  the  right  to  apply  the 
proceeds  to  the  payment  of  any  of  the  debts 
secured  by  the  mortgage."  In  this  case 
Judge  McCrary  says  that  the  circumstance 
that  some  of  the  notes  were  indorsed  by  a 
third  partv  strengthens  his  conclusion,  as 
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it  may  be  inferred  that  tlie  parties  intended 
to  have  the  proceeds  of  the  sale  applied  so 
as  to  give  the  creditor  the  full  benefit  of  all 
his  security.  And  this  leads  to  the  consid- 
eration of  another  principle  applicable  to 
this  case  at  bar;  upon  which  there  is  conflict 
of  authority,  but  which  seems  to  me  to  be 
sustained  by  reason  and  justice.  It  is  that 
as  between  the  debtor  and  creditor,  at  least, 
such  an  appropriation  of  payments  is  most 
equitable  as  gives  the  creditor  the  benefit  of 
his  security.  This  rule,  of  course,  is  direct- 
ly applicable  only  where  no  binding  agree- 
ment o;i  the  subject  has  been  made  by  the 
parties,  as  in  cases  of  compulsory  payment, 
where  the  court  is  called  upon  to  decide 
how  payments  ought  to  be  applied,  but  it 
may  fortify  our  interpretation  of  the  inten- 
tion of  the  parties  expressed  in  their  writ- 
ten agreement  in  this  case.  The  object  of 
giving  security  is  to  insure  the  payment  of 
the  debt,  not  the  accommodation  of  the 
debtor.  If  the  whole  security  becomes  ex- 
hausted in  the  process  of  liquidation,  the 
creditor  gets  no  more  than  the  parties  con- 
templated when  the  debt  was  incurred.  The 
plaintiff  in  this  case,  at  the  time  of  the  mort- 
gage  sale,  had  additional  security  by  attach- 
ment for  the  three  notes  which  were  first 
due.  It  is  to  enforce  this  security  that  he 
prosecutes  this  suit,  and,  if  he  must  apply 
the  proceeds  of  the  mortgage  upon  these 
notes,  he  will  lose  the  benefit  of  his  attach- 
ment, and  so  a  portion  of  his  debt.  If  he 
had  delayed  his  sale,  as  he  might  have  done, 
until  the  last  note  became  due  by  its  terms, 
the  principal  and  accruing  interest  might 
have  wiped  out  the  whole  security,  and  left 
the  plaintiff  unsatisfied,  and  the  defendant 
owing  a  larger  balance.  His  right  to  sue 
and  attach  for  the  notes  already  due  wa» 
incontestable,  and  so  was  his  right  to  sell 
under  the  mortgage,  and  apply  the  pro- 
ceeds to  the  whole  debt,  evidenced  by  all  the 
notes  secured.  See  also  Sturgeon  8av. 
Bank  V.  Riggs,  72  Mo.  App.  239;  Mathewft^ 
V.  Bwitzler,  46  Mo.  301 ;  Small  v.  Older,  57 
Iowa,  326,  10  N.  W.  734;  California  Nat. 
Bank  v.  Ginty,  108  Cal.  148,  41  Pac.  38: 
Hanson  v.  Manley,  72  Iowa,  48,  33  N.  W. 
357.  There  are  many  cases  to  the  contrary, 
following  the  civil-law  rule,  which  gives  the 
preference  in  application  to  the  most  oner- 
ous debt;  but,  as  already  remarked,  the 
rule  of  the  cases  cited  seems  to  me  most 
equitable. 

My  decision,  therefore,  is  that,  as  matter 
of  law,  the  plaintiff  had  the  right  to  credit 
the  net  proceeds  of  the  mortgage  sale  upm^ 
the  last  note  of  the  series.  The  defendant'^ 
open  account  must  be  considered  as  a  vol- 
untary payment,  made  with  direction  to  ap- 
propriate it  upon  the  notes  and  account 
sued  upon.  This  is  clearly  the  legal  effect 
of  the  plea  in  set-off.  While  the  last  foui- 
notes  were  payable,  by  agreement  of  the 
parties,  out  of'  the  proceedis  of  the  mort- 
gage, their  tenor  for  other  purposes  was  not 
changed,  and  suit  can  only  be  brought  upon 
them  according  to  their  tenor. 

Decision  for  the  plaintiff  for  the  amount 
of  the  notes  in  suit,  with  interest,  less  the 
balance  of  account  due  to  the  defendant. 
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1.  A  ne'w*  trial  ^ivlll  not  be  grranted  for 

alleged   Illegal' ty  of   the  jury,    which   Is   as- 
serted for  the  first  time  on  appeal. 

2.  A  servant  liavlnar  a  rlKbt  to  lodfre  In 
bis  master's  bouse  Is  vnllty  of  bnr- 
arlarjr  If  he  opens  a  closed  door  or  raises  a 
sash  and  enters  the  building,  not  for  the  pur- 
pose of  using  the  house  as  a  lodging  place, 
but   with  intent  to  steal  his  master's  goods. 

(July  3,  1902.) 

APPEAL  W  defendant  from  a  judgment 
of  the  General  Sessions  Circuit  Court 
of  Beaufort  Coimty  convicting  him  of  bur- 
glary.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

i/r.  W.  S.  Tillinsl&ast,  for  appellant: 

To  constitute  burglary,  it  must  nave  been 
the  dwelling  house  of  prosecutor  in  which 
defendant  h&d  no  abiding  place  or  right  of 
entry.  He  had  both.  He  was  joint  occu- 
pant, with  right  of  ingress  and  egress. 

1  Bishop,  Crira.  Law,  ff  577;  2  Bishop, 
Crim.  Law,  §§  97,  98;  2  Hale,  P.  C.  354, 
355 ;  1  Russell,  Crimes,  794 ;  h.  Hale,  P.  C.  554. 

The  illegality  of  the  grand  and  petit  ju- 
ries must  set  the  judgment  aside. 

State  V.   Queen,  62   S.   C.   247,  40  S.  E. 


question."  The  defendant  appeals,  except- 
ing that  the  court  erred  (1)  in  holding 
that  a  man  can  be  indicted  for  burglary  in 
his  own  house;  (2)  in  holding  that  a  joint 
occupant  of  a  dwelling  house  could  be  con- 
victed of  burglary  in  breaking  and  entering 
feuch  dwelling  house;  (3)  there  is  an  entire 
failure  of  evidence  of  any  breaking  in  this 
case;  (4)  that  the  defendant  was  without 
counsel  on  his  trial,  and  it  was  incumbent 
upon  the  state  to  try  him  by  a  legally  con- 
stituted jury,  and,  there  being  no  law  au- 
thorizing the  array  of  jurors  that  tried  de- 
fendant, the  conviction  was  ill^al,  and  the 
court  was  without  jurisdiction  to  impose 
the  sentence  on  him. 

These  exceptions  take  a  much  wider  range 
than  is  justified  by  the  "case"  presented  as 
a  basis  for  exceptions.  In  reference  to  the 
exception  touching  or  alleging  illegality  of 
the  jury,  it  does  not  appear  that  any  objec- 
tion to  any  juror  or  to  tne  venire  was  raised 
in  the  circuit  court,  or  wajB  considered  by 
said  court;  nor  is  tiiere  any  fact  stated  in 
the  "case"  upon  which  any  such  exception 
could  be  predicated.  A  new  trial  will  not 
be  grant<?d  for  alleged  illegality  of  the  jury 
which  is  asserted  for  the  first  time  in  this 
court. 

The  circuit  did  not  hold  that  a  man  can 
l)e  indicted  for  burglary  in  his  own  hou.se, 
iis  alleged  in  the  first  exception ;  nor  did  the 
court  hold  that  a  joint  occupant  of  a  dwell- 


553;  Statfi  v.  Franklin,  62  S.  C.  251,  40  S.    ing  house  could  bo  convicted  of  burglary  of 
£.  1038.  1  Huch  house,  as  alleged  in  the  second  excep- 


A  verdict  rendered  by  persons  not  prop- 
erly constituting  a  jury,' and  sentence  based 
thereon,  cannot  stand. 

State  V.  JenningSy  15  Rich.  L.  46. 

Nor  can  they  stand  where  the  jury  is  ille- 
gally drawn. 

State  V.  Pratt,  15  Rich.  L.  47;  State  v. 
Harden,  2  Rich.  L.  534:  Garrett  v.  Wein- 
berg, 54  S.  C.  146,  31  S.  E.  341;  Kennedy 
v.  Williams,  2  Nott  &  M'C.  79;  Bull  v. 
Rotce,  13  S.  C.  366;  Adams  v.  Agneto,  16 
S.  C.  42;  Freeman,  Judgm.  §  120. 

Mr.  DatIs  for  respondent. 

Jones*  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  convicted  under  an  in- 
dictment for  burglary  and  larceny,  and,  be- 
ing recommended  to  mercy  by  the  jury,  was 
sentenced  to  five  years'  imprisonment  in  the 
penitentiary.  He  was  not  represented  by 
counsel  on  the  trial,  but  after  conviction  he 
secured  counsel,  and  moved  for  a  new  trial 
''on  the  ffround  that  a  joint  occupant  of  a 
dwelling  nouse  cannot  be  convicted  for  bur- 
glariously breaking  into  such  dwelling 
house,"  which  motion  was  refused  by  the 
circuit  court;  "the  court  being  of  the  opin- 
ion that  the  testimony  establishes  the  fact 
that  the  defendant  was  a  servant,  and  not 
a  joint  occupant  of  the  dwelling  house  in 

~  Noit:. — For  "another   novel   case   as  to  what 
breaking  Jls  sufficient  to  constitute  burglary,  see, 
In  this  aerlea,  State  v.  Crawford  (N.  D.)  46  L. 
B.  A.  312. 
58  L.  R.  A. 


tion.  The  motion  for  a  new  trial  was  maae 
upon  the  single  ground  stated  above,  vie., 
that  a  joint  occupant  of  a  dwelling  house 
cannot  commit  burglary*  of  such  house;  and 
the  new  trial  was  refused  because  the  court 
considered  the  evidence  as  showing  that  de- 
fendant was  merely  a  servant,  and  not  a 
joint  occupant.  The  motion  assumed  the 
exiHtence  of  evidence  tending  to  show  a  bur- 
glary, except  that,  in  view  of  defendant's 
counsel,  the  evidence  showed  that  defendant 
jointly  occupied  the  house  with  the  prosecu- 
tor, and  that  such  joint  occupant  could  not 
commit  burglary  in  such  house.  The  evi- 
dence as  to  the  relation  between  the  prose- 
cutor and  the  defendant  with  reference  to 
the  house  was  rather  meager.  The  prose- 
cutor, however,  testified  that  the  defendant 
liad  been  staying  with  him  about  a  month, 
and  that  on  the  2d  of  October,  1901, — ^the 
night  of  the  alleged  burglary, — ^between  1 
and  2  o'clock,  the  defendant  went  Alt  of  the 
house,  and,  on  prosecutor's  asking  where  he 
was  going,  defendant  answered,  "Just  a  lit- 
tle ways."  The  defendant  testified  that  he 
had  been  working  for  the  prosecutor  for 
three  months,  for  which  prosecutor  owed 
him.  This  testimony  supports  the  view  of 
the  circuit  judge  that  the  defendant  was  a 
servant  of  the  prosecutor,  and  not  a  joint 
occupant  of  prosecutor's  dwelling;  but  per- 
haps the  testimony  might  justify  an  infer- 
once  that  defendant  was  permitted  to  lodge 
in  the  dwelling  house  of  his  employer,  and 
Ihere  was  no  evidence  that  defendant  occu- 
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pied  any  room  oUier  than  that  occupied  by 
the  owner.  We  will,  therefore,  in  liberal- 
ity to  the  appellant,  consider  the  case  ajs 
one  of  a  servant  permitted  to  sleep  in  or 


tent;  but  if,  being  out  of  the  dwelling,  he 
does  that  which  would  constitute  a  break- 
ing and  entering,  in  a  stranger,  and  does  it. 
with  the  intent  to  steal  or  commit  a  felony^ 


occupy  the  same  room  with  the  master  and !  or  if,  beinf  in  without  breaking,  he  breaks 
owner  of  the  dwelling,  charged  with  bur- 1  an  inner  door  with  such  purpose,  then  he 
glary  of  such  dwelling.  Was  it  error  of  I  commits  burglary,  for  the  entrance  for 
law  to  refuse  the  motion  for  a  new  trial?  '  such  purpose  is  in  violation  of  his  trust  and 
If  there  was  any  testimony  to  support  the '  employment.  It  is  true  that  one  cannot, 
verdict,  it  was  not  error  to  refuse  new  trial. '  commit  burglary  of  his  own  dwelling  hooBe,. 
This  court  will  not  consider  the  sufficiency  since  burglary  is  the  breaking  and  entering 
of  evidence  to  convict,  but  will  examine  the  in  the  night  of  the  dwelling  house  of  an- 
testimony  only  for  the  purpose  of  ascertain- 1  other  with  intent  to  commit  a  felony  there- 
ing  if  there  was  any  testimony  tending  to  in.  But  a  servant  who  is  permitted  to- 
prove  the  charge;  it  being  error  of  law  to  i  lodge  in  the  same  room  with  the  master  and 
refuse  a  new  trial  only  when  there  is  a  total  owner  of  the  dwelling  has  no  such  interest 
failure  of  evidence  tending  to  prove  the  I  in  the  dwelling  house  ajs  to  make  it 
charge  or  allegation.  There  was  evidence  in  any  proper  sense  his  dwelling;  and,  upoi» 
tending  to  show  that  the  prosecutor  was  the  facts  in  this  case,  it  was  properly  udd 
the  owner  of  the  dwelling  house,  as  alleged '  in  the  indictment  as  the  dwelling  of  the 
in  the  indictment;  that  on  the  night  of  the!  prosecutor.  "Where  persona  are  abiding  in 
2d  of  October,  1901,  between  1  and  2  '  a  house  as  guests,  or  by  sufferance  or  ouier- 
o'clock,  the  defendant^  who  had  for  some  wise,  having  no  fixed  or  certain  interest  in 
time  previous  been  in  the  employ  of  the .  any  part  of  it,  and  burglary  is  committed 
prosecutor,  Paul  Cooxan,  and  had  probably  ;  in  any  of  their  apartments,  the  indictment 
been  permitted  to  occupy  the  same  room  |  should  lay  the  offense  as  in  the  mansion  of 
occupied  by  the  owner  as'  a  lodging  place,  i  the  proprietor  of  the  house."  Archbold,. 
went  out  of  said  dwelling,  closing  the  door  |  Crim.  Pr.  &  PI.  1094-1099.  In  2  Rusadl, 
behind  him ;  that  the  house  was  closed  up '  Crimes,  7,  citing  1  Hale,  P.  C.  653,  it  i» 
when  defendant  went  away ;  that  early  ■  stated :  "It  will  amount  to  burglary  if  a 
that  morning  the  prosecutor  discovered !  servant  in  the  night-time  o^n  the  chamber 
that  his  trunk  had  been  broken  into,  and  door  of  his  majster  or  mistress,  whether 
about  $16  in  money  taken  therefrom,  and  latched  or  otherwise  fastened,  and  enter  for 
that  the  sash  of  the  window  was  open  or  tlie  purpose  of  committing  murder  or  rape,, 
broken ;  that  the  defendant  was  missing ;  |  or  with  any  other  felonious  design,"  etc, 
that  the  prosecutor  pursued,  and  found  the  [  In  2  Bishop,  Crim.  Law,  §  97,  the  author 
defendant  in  Beaufort,  in  the  possession  of ',  states :  "If  one  is  within,  however,  law- 
about  $13  of  the  stolen  money,  having  spent  i  fully,  and  there  breaks  an  inner  door,. 
some  for  a  cart;  and  that  defendant  con- 1  through  which  he  enters  a  room  with  bur- 
fessed  to  having  taken  the  money.  The  glarious  intent, — ^rfs,  where  a  servant  lift» 
testimony  was  such  as  required  it  to  be  sub-  the  latch  and  goes  into  a  chamber  to  com- 
mitted to  the  jury  to  determine  whether  the  i  mit  murder  or  a  rape, — it  is  burglary."  In 
defendant,  after  leaving  the  house  that  I  a  note  to  this  section  the  author  says: 
night,  returned  and  entered  either  the  door '  "Probably  if  the  chamber  were  his  own 
by  pushing  it  open,  or  the  window  by  rais-  lodging  room,  the  case  would  be  otherwise, 
ing  the  sash,  with  intent  to  steal  the  money, !  because  of  his  quajsi  interest.  .  .  ."^ 
or  whether  he  had  taken  the  money  out  of  Lord  Hale  makes  the  distinction  whether 
the  trunk  before  he  left  the  house  that  the  "opening  of  the  door  is  within  his 
night,  between  1  and  2  o'clock;  and,  in  the  trust."  If  it  is,  he  considers  "the  break- 
absence  of  any  complaint  as  to  the  charge,  j  ing  with  felonious  intent  not  to  be  burglary 
we  are  bound  to  assume  that  the  jury  were  but  otherwise  if  it  is  not  within  his  trust" 
properly  instructed.  If  the  defendant,  be  But  we  do  not  think  that  a  servant,  though 
mg  rightfully  in  the  prosecutor's  dwelling  j  permitted  to  lodge  with  the  master  in  toe 
as  his  servant,  broke  open  the  trunk  and  i  master's  chamber,  has  any  such  interest  in 
stole  therefrom  the  money,  that  would  not  the  dwelling  or  habitation  as  would  make 
constitute  burglary;  but  if,  being  without  |  it  within  his  trust  and  employment  to  enter 
tlie  dwelling,  he  should  push  open  a  closed  I  such  chamber  with  felonious  intent  to  steal 
door,  or  raise  a  sash,  and  enter,  not  for  the  I  the  master's  goods.  The  principle  is  well 
purpose .  of  using  the  dwelling  house  as  a  •  stated  in  Loxcder  v.  State,  63  Ala.  143,  35 
lodging  place,  within  his  trust  and  employ- 1  Am.  Rep.  9,  thus :  "Though  he  [the  serv- 
ment,  but  for  the  purpose  of  stealing  his  ant]  might  have  the  privilege  of  opening 
master's  goods,  which,  of  course,  is  not  and  entering  his  master's  mansion  house  to 
within  his  trust  and  employment,  that  |  go  to  bed  therein,  he  would,  it  seems  to  me, 
would  be  burglary.  A  servant's  right  to .  be  guilty  of  burglary  if  he  unlocked  and 
enter  his  master's  dwelling  depends  upon .  entered  it  in  the  night-time  with  the  intent 
the  purpose  with  which  he  enters.  If  he  |  to  rob»  and  did  then  commit  robbery  theie- 
enters  pursuant  to  the  trust  of  his  employ- 1  in ;  only,  to  justify  a  conviction  in  such  a 
ment,  being  rightfully  in,  if  he  then  con-  ■  case,  the  jury  ought  to  be  satisfied  by  the 
ceives  the  felonious  purpose,  and  attempts ,  evidence  beyond  a  reasonable  doubt,  that 
to  carry  it  out  without  breaking  any  inner  j  the  intent  to  rob  existed  when  the  house 
door,  it  is  not  burglary,  for  there  is  no  was  entered,  not  formed  afterwards."  As- 
breaking  and  entering  with  felonious  in-  suming,  therefore,  that  the  defendant  was 
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the  servant  of  the  prosecutor,  and  had  per-  j 
mission  to  lodge  in  the  same  room  with  the 
prosecutor, — there  being  some  evidence  that 
he  entered  through  the  closed  door,  or  by 
raising  the  window  sash,  with  intent  to  steal 
the  prosecutor's  money,  and  did  so  steal  the 
money, — it  was  not  error  of  law  to  refuse 
the  motion  for  a  new  trial. 
Judgment  affirmed. 


CAROLINA  GROCERY  COMPANY        | 

V.  j 

Barnwell   R.   BURNET,   County   Treasurer. 

(61  S.  C.  205.) 

1.  A  Btatiite  providing  for  tlie  sabmlR- 
sion  of  causes,  "witbont  action,  upon 
agreed  statements  of  fact,  is  applicable  to 
controyersiea  which  are  within  the  original 
Jurisdiction  of  the  supreme  court. 

2.  A  Btatntory  provision  that  a  repeal 
of  an  act  sliall  not  rcTive  any  lanv 
theretofore  repealed  does  not  apply  to  an 
amendment  to  a  law  establishing  a  county 
government  and  repealing  a  prior  form  of 
government  for  certain  counties  in  the  state, 
which  adds  another  county  to  those  excepted 
from  its  provisions,  so  as  to  leave  such  coun- 
ty without  government,  but  It  will  be  sub- 
ject to  the  prior  law. 

3.  The  anestion  iv-lietlier  or  not  a  gen- 
eral law  can  be  made  applicable  is 
for  the  conrt,  under  a  constitutional  pro- 
vision forbidding  the  enactment  of  special 
laws  where  general  ones  can  be  made  appli- 
cable, when  the  Constitution  also  provides 
that  its  provisions  shall  be  construed  to  be 
mandatory  and  prohibitory,  and  not  mere- 
ly directory. 

4.  If  tbe  lesrislatnre  in  enactinar  a 
areneral  law  may  enact  special  provisions 
therein,  it  may  enact  similar  special  provi- 
sions by  way  of  amending  a  general  law. 

5.  l^'bere  tbe  leRfsIntnre  bas  consti- 
tntlonal  nntbority  to  enact  special 
provisions  in  general  laws,  a  statute  Is 
not  invalid  as  special  legislation  which  es- 
tablishes a  new  method  of  forminglthe  govern- 
ing boards  of  counties,  but  provides  that  It 
shall  not  apply  to  certain  counties  of  the 
state,  since  the  act  will  be  construed,  not 
as  a  special  law  with  respect  to  certain 
counties,  but  as  a  special  provision  In  a  gen- 
eral law. 

O.  Constltntlbnal  antbority  to  make 
special  provisions  for  municipal  govern- 
ment will  Include  the  government  of  coun- 
ties. 

7.  Mandamns  ivill  issne  to  compel  a 
connty  treannrer  to  pay  properly  drawn 
warrants  out  of  funds  properly  applicable 
thereto. 

(July  22,   1901.) 

APPLICATION  for  a  writ  of  mandamus 
to  compel  the  payment  of  a  warrant 
which  was  alleged  to  have  been  legally  is- 
sued to  relator.     Granted. 

Note. — For  earlier  cases  in  this  series  on 
the  subject  of  local  or  special  legislation,  see 
Milwaukee  County  v.  Isenring  (Wis.)  53  L.  R. 
A.  635,  and  footnote  thereto;  also  Murray  v. 
Board  of  Comrs.  (Minn.)  51  L.  R.  A.  828; 
Com.  ea  rel.  Jones  v.  Blackley  (Pa.)  52  L.  R. 
A.  867;  and  Bessette  v.  People  (111.)  56  L.  R. 
A.  658. 
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The  facts  are  stated  in  the  opinion. 

Messrs.  W.  M.  Fitoli,  J.  W.  Barnwell* 
T.  W.  Baoot,  and  W.  Turner  Logan  for 
plaintiff. 

Mr.  G.  Dnnoan  Bellineer,  Attorney 
General,  for  defendant. 

Jones,  J.,  delivered  the  opinion  of  the- 
court : 

This  is  a  controversy  submitted  without 
action  on  an  agreed  statement  of  facts,  in- 
the  original  jurisdiction  of  this  court.  The- 
plaintill*,  a  corporation  of  this  state,  seeka 
a  writ  of  mandamus  to  compel  the  defend- 
ant, as  county  treasurer  of  Charlestoik 
county,  to  pay  a  warrant  agaiinst  said 
county  for  $3.50,  issued  by  W.  P.  Cantwell, 
the  supervisor  of  said  county,  in  favor  of 
the  plaintiff,  upon  the  approval  of  the  claim- 
by  the  county  board  of  commissioners  of 
said  county.  The  county  treasurer  refused 
to  pay  the  claim  on  the  ground  that  the 
board  of  county  commissioners  of  Charles- 
ton county  is  not  a  legally  constituted  board 
and  had  no  power  to  authorize  payments 
The  purpose  of  this  controversy  is  to  de- 
termine whether  the  board  of  commission- 
ers of  Charleston  county  is  a  legal  board. 

1.  Before  proceeding  further  we  will  no- 
tice an  inquiry  made  at  the  hearing, — 
whether  this  court  has  jurisdiction  to  hear 
this  controversy.  Section  374  of  the  Code 
of  Civil  Procedure  provides:  "Parties  ta 
a  matter  in  dispute  which  might  be  the  sub- 
ject of  a  civil  action  may,  without  action,, 
agree  upon  a  case  containing  the  facts  upon 
which  the  controversy  depends,  and  present 
a  submission  of  the  same  to  any  court  which 
would  have  jurisdiction  if  an  action  had 
been  brought."  This  provision  of  the  Code 
is  applicable  to  this  court  in  all  matters 
within  its  original  jurisdiction,  and  since 
this  court  has  undoubted  original  jurisdic- 
tion to  issue  writs  of  mandamus  under  ar- 
ticle 5,  §  4,  of  the  Constitution,  jurisdic- 
tion to  hear  this  controversy,  submitted 
under  §  374  of  the  Code  of  Civil  Procedure,, 
is  clear.  Simpson  v.  Willard,  14  S.  C.  191; 
Macoy  v.  Curlis,  14  S.  C.  367.  This  case  ia 
not  like  the  case  of  Nicholson  v.  Cousar,  49' 
S.  C.  329,  29  S.  E.  1035,  wherein  it  was- 
sought  to  submit  to  this  court  a  controversy, 
without  action,  involving  the  specific  per- 
formance of  a  contract  for  the  sale  of  land,. 
— a  matter  not  within  the  original  juris- 
diction of  this  court. 

2.  The  county  board  of  commissioners  of 
Charleston  county,  whose  authority  to  act  aa 
such  is  now  questioned,  is  composed  of  W. 
P.  Cantwell,  the  supervisor  of  the  county, 
as  ea>  officio  chairman,  and  Morris  Israel 
and  others  named  in  the  proceedings,  who 
are  chairmen  of  the  township  boards  of  com- 
missioners of  the  several  townships  of 
Charleston  county,  appointed  by  the  gov- 
ernor on  the  13th  day  of  February,  1901, 
under  the  provisions  of  the  act  entitled  "An 
Act  to  Provide  a  System  of  County  Govern- 
ment for  the  Several  Counties  of  This  State,**" 
approved  January  4,  1894  (21  Stat,  at  L. 
p.  481).  If  this  act  is  now  of  force  in 
Charleston  county,  in  so  far  as  it  provides 
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for  the  mode  of  organizing  the  county  board 
of  commissioners,  then  the  writ  of  manda- 
mus should  issue  to  compel  the  county  treas- 
urer to  pay  the  plaintiff's  claim,  which  has 
been  approved  and  duly  ordered  to  be  paid 
by  said  board  and  proper  warrant  issued 
therefor.  At  the  session  of  1898  the  legis- 
lature passed  an  act  entitled  *'An  Act  to 
Provide  for  the  County  Government  of  the 
Various  Counties  of  This  State."  This  act 
was  not  approved  by  the  governor,  but,  not 
having  been  returned  by  him  to  the  general 
assembly,  the  act  on  the  12th  day  of  Jan- 
uaiy  had  the  same  force  and  effect  as  if  he 
had  signed  it,  under  the  provisions  of  §  23, 
art.  4,  of  the  Constitution.  23  Stat,  at  L. 
p.  1.  This  act  provided  in  §  2:  "That  the 
governor  shall  before  the  1st  day  of  Febru- 
ary, A.  D.  1899,  upon  the  recommendation  of 
the  members  of  the  general  assembly  from 
the  several  counties  or  a  majority  of  them, 
and  before  the  1st  day  of  February  of  each 
succeeding  two  years  thereafter,  appoint 
two  persons  from  each  county,  who  sliall  be 
known  as  the  commissioners  of  the  county, 
and  who  shall  act  with  the  supervisor  in 
the  governmental  matters  of  the  county," 
etc.  In  §  3  the  act  provides :  "That  on  the 
1st  day  of  Februaiy,  a.  d.  1899.  the  office  of 
county  commissioners  and  township  com- 
missioner's, as  now  provided  by  law  to  be 
appointed  by  the  governor,  shall  be  abol- 
ished, and  the  jurisdiction,  powers,  and  du- 
ties now  devolved  by  law  upon  the  ap- 
pointive boards  of  county  and  township 
eommissioners  is  hereby  devolved  upon  the 
boards  of  county  ^commissioners  herein  pro- 
vided for,  to  consist  of  the  county  super- 
visor and  two  commissioners ;  and  all  claims 
against  the  counties  to  be  valid  shall  be  ap- 
proved in  writing  by  a  majority  of  said 
board,"  etc.  In  §§  7  and  9  it  was  enacted 
that  "the  provisions  of  this  act  shall  not 
apply  to  the  counties  of  Bamberg,  Barn- 
well, Chester,  Spartanburg,  Fairfield.  Clier- 
okee,  Kershaw,  Hampton,  and  Beaufort," 
etc.  Section  8  repeals  all  acts  or  parts  of 
acts  inconsistent  with  this  act.  This  act 
on  March  3,  1899  (23  Stat,  at  L.  p.  9),  was 
so  amended  as  to  insert  Charleston  county 
in  the  list  of  excepted  counties,  and  to  strike 
Spartanburg  out  of  said  list.  Then,  on  the 
6th  of  March,  1899,  another  act  was  ap- 
proved, entitled  "An  Act  to  Amend  an  Act 
entitled  *An  Act  to  Prt>vide  for  the  County 
OoYeriiment  of  the  Various  Counties  of 
This  State.'"  23  Stat,  at  L.  p.  113.  This 
act  purports  to  re-enact  and  amend  the  said 
act  of  January  12,  1899  (23  Stat,  at  L.  p. 
1).  It  provides  that  the  county  board  of 
<x>mmi8sioners  shall  consist  of  the  supervisor 
and  two  commissioners,  to  be  appointed  by 
the  governor.  In  §  4  provision  is  made  for 
saUrics  of  ail  the  county  supervisors  in  the 
state,  including  Charleston,  and  in  §  6  pro- 
vision is  made  for  the  selection  and  salary 
of  a  clerk  of  said  board  in  the  counties 
named  therein,  including  Charleston  county. 
Then  in  §  8  it  is  enacted  "that  the  provi- 
sions of  this  act,  except  those  of  §§  4  and 
6,  shall  not  apply  to  the  following  named 
counties,  to  wit:  Bamberg,  Barnwell,  Beau- 
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fort,    Charleston,    Cherokee,    Chester,    Ker- 
shaw, Hampton,  and  Orangeburg;"  and  §  11 
repeals  all  acts  or  parts  of  acts  inconsist- 
ent with  this  act.     Assuming  the  validity 
of  the  act  of  January   12,  1899,  it  is  con- 
tended in  behalf  of  the  defendant  that  said 
act  abolished  the  offices  of  county  commis- 
sioners and  township  commissioners  as  then 
provided  by  law,  to  be  appointed  by  the  gov- 
ernor in  all  the  counties  of  the  state  except 
those  mentioned  in  §§  7  and  9,  and  substi- 
tuted in  place  of  the  abolished  offices  those 
mentioned    in    §    2    of    the    act,    and    that 
Charleston,  being  among  those  excepted,  be- 
came   subject    to    the    **two    commissioners 
act"  of  January  12,  1899;  and  further,  that 
the  act  of  March  3,  1899,  supra,  assuming 
its  validity,  by  excepting  Charleston  from 
the  operation  of  the  act  of  January  12,  1899, 
abolished   the   new  county  government   act 
so  far  as  that  county  was  concerned,  and 
failed    to    provide    any  other  in    its  stead. 
But  we  do  not  so  hold.     The  acts  on  this 
subject  should  be  construed  together,  in  or- 
der to  ascertain  the  legislative  intent.     We 
think  it  clear  that  the  purpose  of  the  acts 
of  March  3,  1899,  and  March  6,  1899,  supra, 
waj9  to  leave  Charleston  county  subject  to 
the  act  of  1894,  supra,  in  the  matter  of  the 
appointment  and  constitution  of  the  county 
board  of  commissioners.     Tlie  provision  of 
§  37  of  the  Revised  Statutes,  viz.,  "The  re- 
peal of  an  act  or  joint  resolution  shall  not 
revive  any  law  theretofore  repealed  or  su- 
perseded,   nor    any    office   theretofore    abol- 
ished," does  not  apply.     Tlie  effect  of  the 
act  of  January  12,  1899,  and  amending  acts, 
was  not  to  repeal,  but  to  so  amend  the  act 
of  January  4,  1894,  that  in  the  matter  of 
the    appointment    and    constitution    of    the 
county  board  of  commissioners  in  nine  coun- 
ties    in    the    state,    including    Charleston 
county,  the  board  shall  be  composed  of  the 
county  supervisor  and  the  chairmen  of  the 
boards  of  township  commissioners  appointed 
by  the    governor,  while    in    the  remaining 
counties    (speaking    generally)    the    county 
board  shall  be  composed  of  the  county  su- 
pervisor and  two  commissioners  to  be  aj)- 
pointed  by  the  governor.     Under  this  view, 
the     county     board     of     commissioners    of 
Charleston    county    is    legally    constituted, 
having  been  appointed  and  organized  as  re- 
quired  under  the  act  of   1894.  in  force  in 
said   county.     This  same  result  would  fol- 
low whether  the  act  of  January  12,   1899, 
supniy  and  the  said  amending  acts,  are  un- 
constitutional as  local  or  special  legislation, 
or  not.     If  the  act  of  March   3,   1899,  ex- 
empting Charleston  county  from  the  change 
proposed  in  the  act  of  January   12,   1899, 
and  the  act  of  March  6,  1899,  re-enacting 
and  amending  the  act  of  January  12,  1899, 
and    exempting   Charleston   county,   are   in 
conflict  with  article  3,  §  34,  of  the  Consti- 
tution, as  special  legislation,  for  the  same 
reason  the  act  of  January  12,  1899,  would 
be  unconstitutional,  since  it  exempts  from 
its  operation  certain  counties  therein  named, 
and    in  this    event  the    act  of   January  4. 
1894,  known  as  the  "John  Gary  Evans  act," 
would  be  still  of  force  in  Charleston  countv. 
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3.  This,  perhaps,  renders  it  improper  to    Such  question  was  treated  as  a  judicial  one 


insider  the  constitutionality  of  said  acts; 
mt,  as  one  of  the  main  objects  of  this  pro- 
-eeding  is  to  obtain  an  expression  from  this 
•ourt  on  this  subject,  we  will  venture  to 
jtate  our  view.  Article  3,  §  34,  of  the  Con- 
ititution  provides:  "The  general  assembly 
It  this  state  shall  not  enact  local  or  special 
aws  concerning  any  of  the  following  sub- 
jects or  for  any  of  the  following  purposes, 
o  wit:  1.  To  change  the  name  of  persons 
>r  places.  2.  To  lay  out,  open,  alter,  or 
vork  roads  or  highways.  3.  To  incorporate 
lities,  towns,  or  villages,  or  change,  amend, 
)r  extend  the  charter  thereof.  4.  To  incor- 
)«rate  educational,  religious,  charitable,  so- 
ial,  manufacturing,  or  banking  institu- 
ions  not  under  the  control  of  the  state,  or 
imend  or  extend  the  charters  thereof.  5. 
Co  incorporate  school  districts.  C.  To  au- 
horize  the  adoption  or  legitimation  of  chil- 
iren.  7.  To  provide  for  the  protection  of 
,'ame.  8.  To  summon  and  impanel  grand 
>r  petit  jurors.  9.  To  provide  for  the  age 
it  which  citizens  shall  be  subject  to  road  or 
>ther  public  duty.  10.  To  fix  the  amount  , 
ir  manner  of  compensation  to  be  paid  to 
my  county  oflicer,  except  that  the  laws  may 
« .so  made  as  to  grade  the  compensation  in 
proportion  to  the  population  and  necessary 
ervicfc  required.  11.  In  all  other  cases, 
ihere  a  general  law  can  be  made  applicable, 
10  special  law  shall  be  cnuctwi.  12.  The 
general  assembly  shall  forthwith  enact  gen- 
ral  laws  concerning  said  subjects  for  said 
mrposcrt,  which  .shall  be  uniform  in  their 
operations:  provided,  that  nothing  con- 
ained  in  this  section  shall  prohibit  the  gen- 
iral  assembly  from  enacting  special  provi- 
iions  in  general  laws."  The  legislation  in 
[ue:stion  does  not  relate  to  any  of  the  ten 
ubjocts  enumeratetl  above,  being  merely  as 
0  the  number  and  manner  of  appointing 
he  members  of  the  county  boftrds  of  com- 
nis.«ioners  in  the  various  counties.  Does  it 
all  under  the  11th  subdivision  above,  for- 
)idding  any  special  law  where  a  general 
aw  can  be  made  applicable?  If  the  act  of 
lanuary  12,  1899,  and  amending  acts,  be 
!on.strued  as  special  acts,  there  is  much  au- 
hority  for  the  view  that  under  a  provision 
ike  subdivision  11  it  belongs  to  the  legisla- 
ive,  and  not  the  judicial,  department  to  de- 
»rmine  whether  a  general  law  can  be  made 
tpplicable.  State  ex  rel.  Johnson  v.  nitch- 
iock.  1  Kan.  178,  81  Am.  Dec.  503;  State 
ar  rel.  fJenderaon  v.  Boone  County  Ct.  50 
tfo.  317,  11  Am.  Rep.  415;  Indianapolifi  v. 
S'firin,  151  Ind.  139,41  L.  R.  A.  337,  47  N. 
E.  529,  51  N.  E.  80;  Outhric  Nat.  Bank  v. 
luthrie.  173  U.  S.  528,  43  L.  ed.  796,  19 
jxip.  Ct.  Rep.  515;  15  Am.  &  Eng.  Enc.  Law, 
3.  978,  and  cases  cited.  We  incline,  how- 
jver,  to  the  view  that  in  this  state  it  must 
ye  held  a  judicial  question  to  determine 
when  a  general  law  can  be  made  applicable, 
since  under  article  1,  §  29,  of  the  Constitu- 
tion it  is  ordained  that  the  provision-^  of 
the  Constitution  shall  be  construed  to  Ix; 
mandatory  and  prohibitory,  and  not  merely 
directory,*  except  where  expressly  made  di- 
rectory or  permissory  by  its  own  terms. 
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in  State  v.  Iliggins,  51  S.  C.  54,  38  L.  R.  A. 
561,  28  S.  E.  15;  and  in  Dean  v.  Spartan- 
burg County,  59  S.  C.  110,  37  S.  E.  226, 
whether  compensation  to  county  officers  was 
graded  in  proportion  to  population  and  nec- 
essary- service,  under  subdivision  10  above, 
was  treated  as  a  judicial  question.  As  it 
is  clearly  manifest  that  a  general  law  as  to 
the  number  who  shall  compose,  and  the 
method  of  appointing,  the  county  board  of 
commissioners,  could  be  made  applicable  if 
the  act  of  January  12,  1899,  supra,  and 
amending  acts,  are  to  be  construed  as  spe- 
cial acts,  they  must  fall  under  the  inhibition 
of  subdivision  2,  §  34,  art.  3,  of  the  Consti- 
tution unless  .some  other  portion  of  the  Con- 
stitution will  support  them.  But,  as  we 
will  now  endeavor  to  show,  the  act  of  Jan- 
uary 12,  1899,  ftupra,  should  not  be  held  a 
local  or  special  act,  prohibited  by  subdivi- 
hion  2,  supra,  but  as  the  enactment  of  "spe- 
cial provisions  in  general  laws,"  as  author- 
ized by  the  proviso  in  .subdivision  12  above. 
It  may  be  regarded  as  settled  that  local  or 
special  statutes  upon  any  of  the  ten  enumer- . 
ated  subjects  above  will  be  declared  void, 
and  that  the  express  prohibition  of  special 
legislation  on  said  subjects  shall  not  be  prac- 
tically nullifie<l  or  evaded  under  any  form 
or  guise  of  legislation.  State  v.  Higgina, 
51  S.  C.  51,  38  L.  R.  A.  561,  28  S.  E.  16; 
Ihan  v.  Spartanburg  County,  59  S.  C.  110, 
37  S.  E.  226;  Natice  v.  Anderson  County,  60 
S.  C.  501,  39  S.  E.  6.  But  these  cases  do 
not  determine  the  question  now  being  con- 
sidered, as  they  related  to  legislation  in  ref- 
orent'c  to  the  expressly  prohibited  subjects; 
whereas  the  statute  in  question  relates  to 
the  constitution  or  formation  of  the  county 
board  of  commissioners,  wliich  is  not  among 
the  enumerated  subjects  as  to  which  special 
legislation  is  expressly  prohibited.  We  find, 
however,  thi^  language  in  Uie  opinion  by 
Mr.  Justice  Gary,  in  Dean  v.  Spartanburg 
County,  which  was  approved  in  Nance  v. 
Anderson  County:  "It  is  manifest  from 
oven  a  casual  reading  of  the  (institution 
that  'local  or  special  laws'  and  'special  pro- 
visions in  general  laws,'  do  not  mean  the 
Kame  thing,  and  that  they  were  intended  to 
be  construed  in  such  a  manner  that  neither 
would  practically  destroy  the  force  of  the 
other.  ...  in  order  that  a  law  may  be 
«;eneral.  it  must  be  of  force  in  every  county 
in  the  state,  and  while  it  may  contain  special 
])rovisions  making  its  effect  different  in  cer- 
tain counties,  those  counties  cannot  be  ex- 
empt from  its  entire  operation."  Under 
this  construction  of  the  Constitution,  which 
we  think  is  correct,  the  prohibition  as  to 
the  enactment  of  local  or  special  laws  must 
not  be  held  to  practically  nullify  the  right 
to  enact  special  provisions  in  general  laws. 
We  think  it  safe  to  say  that  if  it  be  compe- 
tent for  the  legislature,  while  enacting  a 
general  law,  to  enact  special  provisions 
I  herein,  it  is  also  comprtont  to  enact  similar 
special  provisions  by  way  of  amending  a 
general  law.  The  former  power  would  nec- 
essarily include  the  latter.  The  act  of  Jan- 
uary 4,  1894,  known  as  the  John  Gary  Ev- 
44 
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ans  act,  was  adopted  before  the  Constitu- 
tion of  1895,  and  was  the  general  county 
government  law  in  force  at  the  time  of  the 
enactment  of  the  said  two  commissioners 
act  of  January  12,  1899.  The  said  two  com- 
missioners act  recognized  the  existence  of 
the  said  general  county  government  act ;  and 
although  it  does  not  in  express  terms  pur- 
port to  amend  the  Evans  act  of  1894,  yet 
by  necessary  implication  such  is  the  purpose 
and  effect.  So  that,  reading  the  statutes 
on  the  same  subject  in  pari  materia,  it  is 
clear  that  the  legislature  intended  to  pro- 
vide a  system  of  county  government  in  all 
the  counties  of  the  state,  but  in  carrying 
out  this  scheme  it  was  deemed  proper  to 
make  special  provision  as  to  the  number 
and  mode  of  appointment  of  those  who  were 
to  constitute  the  county  board  of  commis- 
sioners. Thus,  uuder  general  statutes  and 
.by  way  of  amending  general  laws,  there  is 
provided  a  county  board  of  commissioners 
in  every  county  in  the  state,  with  like  juris- 
diction in  county  governmental  affairs,  with 
a  special  provision  enacting  as  to  the  forma- 
tion of  the  county  board  in  the  various  coun- 
ties of  the  state.  There  is  another  section 
of  the  Constitution  which  may  be  referred 
to  as  giving  some  support  to  the  legislation 
in  question,  viar.,  §  11,  art.  7,  which  pro- 
vides: "Each  ot  the  several  townships  of 
this  state,  with  names  and  boimdaries  as 
now  established  by  law,  shall  constitute  a 
body  politic  and  corporate;  but  this  shall 
not  prevent  the  general  assembly  from  or- 
ganizing other  townships,  or  changing  the 
boundaries  of  those  already  established ;  and 
the  general  assembly  may  provide  such  sys- 
tem of  township  government  as  it  shall 
think  proper  in  any  and  all  the  counties, 
and  may  make  special  provision  for  munici- 
pal government  and  for  the  protection  of 
chartered  rights  and  powers  of  municipal- 
ities." This  would  seem  to  give  the  legis- 
lature discretion  to  provide  a  system  of 
township  government  in  any  county  of  the 
state.  It  will  be  observed  that  the  Evans 
act  provides  for  a  kind  of  system  of  town- 
ship government  with  township  officers,  a 
township  board  of  commissioners  with  town- 
ship duties  to  perform,  and  the  county 
board,  as  already  said,  is  composed  of  the 
various  chairmen  of  the  township  boards.  If 
the  legislature  has  power  to  adopt  a  sys- 
tem of  township  government  for  Charleston 
county,  it,  of  course,  has  power  to  retain  in 
said  coimty  such  system  of  township  govern- 
ment as    was    previously  established.    But 


further,  in  the  section  quoted,  the  legisla- 
ture has  discretion  to  make  "special  provi- 
sions for  municipal  government."  It  is  no- 
doubt  true  that  the  strict  application  of  the 
term  "municipal"  would  limit  it  to  incor- 
porated cities,  towns,  and  villages;  but  it 
is  also  true  it  may  properly  be  used 
in  characterizing  the  government  of  a 
county  or  township.  "Municipal  corpora- 
tions are  administrative  agencies  estab- 
lished  for  the  local  government  of  towns, 
cities,  counties,  or  other  particular  dis- 
tricts," etc.  Black,  Const.  Law,  p.  374. 
In  15  Am.  &  Eng.  Enc.  Law,  p.  953,  it 
is  stated:  "A  municipal  corporation,  in  its- 
broader  sense,  is  a  body  politic,  such  as  a 
state  and  each  of  the  governmental  subdi- 
visions of  the  state,  such  as  counties,  par- 
ishes, townships,  hundreds,  New  England 
'towns,'  and  school  districts,  as  well  as  cit- 
ies and  incorporated  towns,  villages,  and  bor- 
oughs. Every  one  of  these  is  properly  sus- 
ceptible of  the  general  appellation."  This- 
broad  sense  seems  to  have  been  the  one  in- 
tended in  this  particular  section,  whatever 
may  be  said  of  its  use  in  other  sections  or 
articles,  for  the  article  containing  it  is  de- 
voted, as  shown  by  its  title,  to  "counties  and 
county  government,"  whereas  article  8  is 
devoted  to  the  government  of  cities  and 
towns.  This  section  was  evidently  framed 
in  view  of  the  provisions  ol  article  3,  §  34, 
and  was  intended  to  give  the  legislature 
a  wider  latitude  in  the  making  of  special 
provisions  for  county  and  township  govern- 
ment. At  any  rate,  there  is  a  reasonable 
doubt  whether  the  framers  of  the  Constitu- 
tion intended  to  limit  the  powers  of  the  gen- 
eral assembly  in  the  enactment  of  "special 
provisions"  in  reference  to  township  and 
county  government  on  subjects  not  expressly 
prohibited,  and  this  is  sufficient  to  resolve 
the  doubt  in  favor  of  the  constitutionality 
of  the  statutes  in  question,  for  the  general 
assembly  has  full  power  in  all  matters  not 
clearly  forbidden  in  the  Constitution. 

4.  Having  reached  the  conclusion  that  the 
county  board  of  commissioners  of  Charles- 
ton county  is  legally  constituted  under  the 
Evans  act  of  1894,  it  is  the  duty  of  the  de- 
fendant treasurer  to  pay  the  warrant  in  fa- 
vor of  plaintiff,  properly  issued,  out  of  f  und» 
in  his  hands  properly  applicable  thereto, 
and  mandamus  should  Issue  to  compel  the- 
performance  of  such  duty.  It  is  therefore- 
adjudged  that  writ  of  mandamus  shall  is- 
sue as  prayed  for. 
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1.  IVbere    a   Judarnient    for   plalntlfl    in  1 


an  action  for  personal  injuries,  re^ 
moved  front  a  state  to  a  Federal 
court,  is  reversed  and  the  canse  re- 
manded for  new  trial  on  the  ground  that 
the  injury  was  caused  by  the  act  of  a 
fellow  servant,  such  ruling  is  not  the 
law  of  the  case  if  plaintiff  dlscoatlnaes 
the  action  and  begins  a  new  one  in  a  court 


Note. — For  the  doctrine  as  to  the  effect  of  i  upon  a  subsequent  appeal,  see.  In  this  series^ 
a  decision  on  reversal  as  the  law  of  the  case  |  Hastings  v.  Foxworthy  (Neb.)  84  L.  B.  ▲.  S21,. 
58  L.  R.  A. 
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of  anotYier  county  of  the  state,  but  the  state 
courts  may  apply  their  law  with  reference 
to  that  question. 

S.  Damaires  cannot  be  nllo-wed  to  a 
"Widow  for  loss  of  advice  and 
oonnsel^  and  comfort  and  enjoyment,  due 
to  the  negligent  killing  of  her  husband,  un- 
der a  statute  allowing  damages  resulting  to 
the  parties  for  whose  use  and  benefit  the 
right  of  action  survives,  from  the  death  con- 
sequent upon  injuries  received. 

3.  Tbat  the  damages  awarded  a  wldow 
for  the  ncfirllarent  kllllnir  of  her  hns- 
band  fall  short  of  the  value  of  his  life 
will  not  prevent  a  reversal  in  case  the  court 
permitted  a  consideration  of  her  loss  of  com- 
fort and  enjoyment  in  awarding  the  dam- 
ages, and  there  is  nothing  to  show  how 
much,  if  anything,  was  allowed  for  such  loss. 

(May  24,  1902.) 

ERROR  to  the  Circuit  Court  for  Madi- 
son County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  the  alleged  n^ligent 
killing  of  her  husband.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fentress  ft  Cooper,  with  Mr. 
O.  Q.  Bendy  for  plaintiff  in  error: 

Full  faith  and  credit  shall  be  given  in 
each  state  to  the  public  acts,  records^  and 
judicial  proceedings  of  any  other  state; 
and  Congress  may,  by  general  law,  pre- 
scribe the  manner  in  which  such  acts,  rec- 
ords, and  judicial  proceedings  shall  be 
proved,  and  the  effect  thereof. 

U.  S.  Const,  art  4,  §  1. 

The  judgment  or  proceedings  of  the  Unit- 
ed States  courts  are  entitled  to  full  faith 
and  credit,  under  the  Constitution. 

Whether  due  effect  has  been  given  by  a 
state  court  to  a  judgment  of  the  United 
States  court  is  a  Federal  question  within 
the  jurisdiction  of  the  United  States  Su- 
preme Court,  when  presented  upon  a  writ 
of  error  to  the  highest  appellate  tribunal  of 
the  state  court. 

2  Black,  Judgm.  §§  520,  938;  Jacobs  v. 
Marks,  182  U.  S.  683,  45  L.  ed.  1241,  21 
Sup.  Ct  Rep.  865;  Hancock  Nat.  Bank  v. 
Fomum,  176  U.  S.  640,  44  L.  ed.  619,  20 
Sup.  Ct.  Rep.  506;  Pittsburgh,  C.  C.  d  8t. 
L.  R.  Co.  V.  Long  Island  Loan  d  T.  Co.  172 
U.  S.  493,  43  L.  ed.  528,  19  Sup.  Ct.  Rep. 
238;  National  Foundry  d  Pipe  Works  v. 
Oconto  City  Water  Supply  Co.  183  U.  S. 
216,  46  L.  ed.  157,  22  Sup.  Ct.  Rep.  Ill; 
Crescent  City  L.  8.  L.  d  8.  H.  Co.  v.  Butch- 
ers' Union  8.  H.  d  L.  8.  L.  Co.  120  U.  S. 
141,  30  L.  ed.  614,  7  Sup.  -Ct.  Rep.  472. 

'The  question  whether  a  person  is  a  fellow 
servant  or  a  superior  is  one  of  law  for  the 
court  to  decide. 

National  Fertilisfer  Co.  v.  Travis,  102 
Tenn.  16,  49  S.  W.  832. 

A  right,  Question,  or  fact  distinctly  put  in 
issue,  and  distinctly  determined  by  a  court 
of  competent  jurisdiction   as   a   ground  of 


recovery,  cannot  be  disputed  in  a  subsequent 
suit  between  the  same  parties  or  their 
privies 

Mitchell  V.  First  Nat.  Bank,  180  U.  S. 
471-480,  46  L.  ed.  627-631,  21  Sup.  Ct  Rep. 
418;  Southern  P,  R.  Co.  v.  United  States, 
168  U.  S.  1-66,  42  L.  ed.  355-382,  18  Sup. 
Ct  Rep.  18;  Wartcick  v.  Underwood,  3 
Head,  238,  75  Am.  Dec.  767. 

To  allow  a  second  writ  of  error  or  appeal 
to  a  court  of  last  resort  on  the  same  ques- 
tions which  were  open  to  dispute  on  the 
first  would  lead  to  endless  litigation. 

Roberts  v.  Cooper,  20  How.  467,  480,  15 
L.  ed.  969,  973;  Chaffin  v.  Taylor,  114  U. 
S.  309,  29  L.  ed.  198,  5  Sup.  Ct  Rep.  924; 
Clark  V.  Keith,  106  U.  S.  464,  27  L.  ed.  302; 
Case  V.  Hoffman,  100  Wis.  314,  44  L.  R.  A, 
728,  75  N.  W.  945. 

The  distinction  must  be  kept  in  mind  be- 
tween res  judicata  and  the  "law  of  the 
case."  The  former  is  a  bar  to  future  in- 
vestigation or  reopening  of  the  facts.  The 
latter  is  not  a  bar  to  another  investigation 
of  the  facts ;  but,  if  the  facts  should  be  sub- 
stantially as  in  the  previous  case,  then  the 
law  as  previously  decided  becomes  the  law 
of  the  case. 

Jenkins  v.  Headley,  19  Ky.  L.  Rep.  290, 
40  S.  W.  460. 

If  the  facts  are  substantially  the  same, 
then  the  former  opinion  is  binding. 

Hazard  v.  CJUcago,  B.  d  Q.  R.  Co.  4  Biss. 
453,  Fed.  Cas.  No.  6,276;  Case  v.  Hoffman, 
100  Wis.  314,  44  L.  R.  A.  728,  75  N.  W. 
945;  Hiatt  v.  Brooks,  17  Neb.  33,  22  N.  W. 
73;  Cleveland,  C.  C.  d  St.  L.  R.  Co.  v.  Tartt, 
49  L.  R.  A.  98,  39  C.  C.  A.  568,  09  Fed. 
369;  Patillo  v.  Allen-West  Commission  Go. 
47  C.  C.  A.  637,  108  Fed.  723;  Western  U. 
Telcg.  Co.  v.  Smith  (Tex.  Civ.  App.)  30  S. 
W.  937;  Spicer  v.  Norton,  13  Barb.  542: 
Ucnning  v.  Eldridge,  146  111.  305,  33  N.  E. 
754;  Collins  v.  North  British  d  M.  Ins.  Co. 
91  Tenn.  432,  19  S.  W.  525;  Chicago,  B.  d 
Q.  R.  Co.  V.  Yost,  61  Neb.  530,  85  N.  W. 
561;  Cable  v.  United  States  L.  his.  Co.  49 
C.  C.  A.  216,  111  Fed.  20;  Supreme  Lodge 
K.  of  P.  V.  Lloyd,  46  C.  C.  A.  153,  107  Fed. 
70;  Gardner  v.  Michigan  C.  R.  Co.  150  U. 
S.  349,  37  L.  ed.  1107,  14  Sup.  Ct.  Rep.  140. 

Benz  and  Loving,  the  operator,  were  fel- 
low servants. 

Illinois  C.  R.  Co.  v.  Bentz,  40  C.  C.  A. 
56,  99  Fed.  657. 

When  a  widow  sues  for  the  death  of  her 
husband,  she  may  recover  the  pecuniary  loss 
his  death  caused  her  and  her  children,  and 
also  damages  for  the  mental  and  physical 
suffering,  loss  of  time,  etc.,  of  the  deceased. 

Louisville  d  A'.  R.  Co.  v.  Stacker,  86 
Tenn.  343,  6  S.  W.  737 ;  Illinois  C.  R.  Co.  v. 
Spence,  93  Tenn.  173,  23  S.  W.  211. 

There  can  be  no  recovery  for  the  mental 
suffering  of  the  wife. 

Knoxville,  O.  O.  d  L.  R.  Co.  v.  Wyriok, 
99  Tenn.  500,  42  S.  W.  434;  Tiffany,  Death 


and  note;  Hennessy  v.  Bavarian  Brewing  Co. 
(Mo.)  41  L.  R.  A.  385;  Case  v.  Hoffman 
(Wla)  44  L.  R.  A.  728:  and  Floumoy  v. 
Champion   (N.  M.)   55  L.  R.  A.  745. 

The  effect  of  dismissing  a  case  in  a  Federal 
56  L.  H.  A. 


court  upon  the  right  to  bring  a  subsequent 
action  in  a  state  court  is  considered  in  Balti- 
more &  O.  R.  Co.  v.  Fulton  (Ohio)  44  L.  R.  A. 
520;  and  Hooper  v.  Atlanta,  K.  St  N.  R.  Co. 
(Tenn.)   53  L.  R.  A.  931. 
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by  Wrongful  Act,  §  154;  Sbhatib  v.  Hanni- 
bal d  St.  J,  R.  Co.  106  Mo.  74,  16  S.  W.  924; 
Hardy  v.  Mimieapolis  d  St.  L.  R.  Co.  36 
Fed.  657. 

Messrs.  Hays  ft  Bless,  for  defendant  in 
error : 

The  Federal  decision  was  not  res  judi- 
cata in  this  case. 

Hooper  v.  Atlanta^  K.  d  N.  R.  Co.  107 
Tenn.  712,  65  S.  W.  405,  100  Tenn.  28,  53 
L.  R.  A.  031,  60  S.  W.  607. 

To  sustain  a  plea  of  res  judicata  it  must 
be  shown  that  the  former  judgment  was 
final  and  conclusive  as  to  the  rights  of  the 
party  sought  to  be  concluded. 

Southern  R.  Co.  v.  Brigman,  95  Tenn. 
624,  32  S.  W.  762;  Wells,  Res  Adjudicata, 
1st  ed.  §  443;  Southern  R.  Co.  v.  Harris, 
101  Tenn.  527,  47  S.  W.  1096. 

It  is  well  settled  that  a  judgment  against 
a  plainiifT  upon  a  nonsuit  does  not  conclude 
his  right  of  action. 

Memphis  d  C.  R.  Co.  v.  Pillow,  9  Heisk. 
251;  Freeman,  Judgm.  §  261;  Jones  v. 
Walker,  5  Yerg.  428;  21  Am.  &  Eng.  Enc. 
Law,  p.  271. 

Interlocutory  orders  cannot  have  the  ef- 
fect of  res  judicata  for  the  reason  that  they 
do  not  dispose  of  or  terminate  the  cause. 

1  Herman,  Estoppel,  §  47,  p.  39;  Trahue 
V.  Short,  5  Coldw.  294;  Scherff  v.  Missouri 
P.  R.  Co.  81  Tex.  471,  17  S.  W.  39;  Loeb  v. 
Willis,  100  N.  y.  231,.  3  N.  E.  177;  Homer 
v.  Brown.  16  How.  354,  14  L.  ed.  970;  Car- 
tiu  V.  South  Bound  R.  Co.  43  S.  C.  221,  20 
S.  E.  979. 

A  tel<^aph  operator  and  trainmen  are 
not  fellow  servants. 

East  Tennessee,  V.  d  C.  R.  Co.  v.  DeAr- 
mond,  86  Tenn.  73,  5  S.  W.  600;  Louisi>ille 
d  N.  R.  Co.  y.  Jackson,  106  Tenn.  438,  61  S. 
W.  771:  Aladden  v.  Clie^apcake  d  O.  R.  Co. 
28  W.  Va.  610,  57  Am.  Rep.  695;  Illinois 
C.  R.  Co.  v.  Hunter,  70  [Miss.  471,  12  So. 
482;  A'orfftrm  P.  R.  Co.  v.  Charless,  2  C.  C. 
A.  380,  7  XT.  S.  App.  359,  51  Fed.  562;  Hall 
V.  Galveston,  H.  d  S.  A.  R.  Co.  39  Fed.  18. 

When  a  servant  is  employed  in  a  depart- 
ment of  the  service  which  is  separate  and 
distinct  from  that  of  the  servant  whose  neg- 
ligence cauae<l  the  injury,  the  fellow-serv- 
ant rule  has  no  application. 

12  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  971; 
lAttle  Rock  d  M.  R.  Co.  v.  Barry,  58  Ark. 
198,  25  L.  R.  A.  386,  23  S.  W.  1097 :  Han- 
kins  V.  New  York,  L.  E.  d  W.  R.  Co.  142  N. 
Y.  416.  25  L.  R.  A.  396,  37  N.  E.  466;  Illi- 
nois C.  R.  Co.  V.  Spence,  93  Tenn.  173,  23 
S.  W.  211 :  Louisville  d  N.  R.  Co.  v.  Kenley, 
92  Tenn.  207,  21  S.  W.  326;  East  Tennes- 
see d  W.  N.  C.  R.  Co.  V.  Collins,  85  Tenn. 
227,  1  S.  W.  883. 

Beard,  J.,  delivered  the  opinion  of  the 
court: 

Ed  Benz  was  engineer  on  freight  train 
No.  84,  which  left  Jackson  at  2:40  o'clock 
on  the  morning  of  the  10th  of  June,  1897, 
destinwl  for  Mounds,  Illinois.  The  train  ap- 
proachcil  Milan  about  4:20  A.  M.  There  the 
engineer  blew  for  the  semaphore  signal, 
which  wai<  set  at  red,  and  failed  to  receive 
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the  white  signal  in  reply.  Advancing  his 
train  still  nearer,  he  blew  again,  when,  ac- 
cording to  the  evidence  of  plaintiff  below, 
the  red  signal  turned  to  white.  This,  un- 
der the  rules  of  the  railroad,  indicated  that 
there  were  no  orders  for  him,  and  that  the 
track  was  clear  for  him  to  go  ahead.  Upon 
receiving  this  signal  he  moved  his  train 
north,  and  while  running  at  a  moderate 
speed  around  a  curve  of  the  railroad,  about 
5:20  A.  M.  at  a  point  north  of  Idlewild,  he 
had  a  head-end  collision  with  train  No.  81, 
moving  south.  When  this  collision  was 
clearly  inevitable,  Benz  jumped  to  save  his 
life,  and  in  doing  so  received  mortal  inju- 
ries, from  which  death  ensued.  This  suit 
was  brought  by  his  widow  to  recover  dam- 
ages for  nis  death,  which  is  attributed  in 
the  declaration  to  the  negligence  of  the  rail- 
road company.  The  act  of  negligence  com- 
plained of  is  that  at  4:37  a.  m.,  after  train 
No.  84  had  passed  Milan,  the  train  des- 
patcher  of  plaintiff  in  err6r  at  Jackson, 
whase  duty  it  was  to  regulate  the  movement 
of  its  trains,  inquired  of  its  local  operator 
at  Milan  as  to  whetlier  Benz's  tram  had 
passed  tliat  point,  and  the  operator  at  Milan 
replied  that  it  had  not,  and,  acting  on  this 
information,  the  train  dispatcher  gave  an 
order  to  the  south-bound  train,  No.  81,  then 
at  Martin  awaiting  orders,  to  meet  north- 
bound train,  No.  84,  at  Idlewild,  and  at  the 
same  time  gave  the  same  order  to  the  Milan 
operator  to  be  delivered  to  train  No.  84 
when  it  reached  that  point.  Train  No.  81 
received  this  order,  and  was  on  its  way  to 
Idlewild  when  the  collision  occurred;  but 
train  No.  84  did  not,  as  the  order  reached 
Milan  a  few  minutes  after  No.  84,  in  an- 
swer to  the  white  light  displayed  on  the 
semaphore,  had  passed  that  point.  This 
semaphore  was  under  the  control  of  this 
operator,  and  its  movements  were  regulated 
by  a  rope  which  passed  from  it  into  the  of- 
fice occupied  by  him.  There  were  a  ver- 
dict and  judgment  for  the  plaintiff  below, 
and  the  case  has  been  brought  to  this  court 
by   tiie   defendant  company. 

A  number  of  errors  are  assigned  upon  the 
action  of  the  trial  court.  The  first  of  these 
in  that,  upon  motion  of  the  plaintiff  below, 
the  court  struck  out  a  plea  in  which  the  de- 
fendant averred  that  prior  to  the  bringing 
of  the  present  suit  the  plaintiff,  Mrs.  &nz, 
had  brought  her  action  against  the  defend- 
ant in  the  circuit  court  of  Madison  county, 
in  this  state,  seeking  to  recover  damages  for 
the  same  cause  of  action  that  this  suit  was 
instituted  for;  that  therefore  the  defendant, 
under  the  act  of  Congress  in  such  case  made 
and  provided,  had  that  cause  removed  to 
the  United  States  circuit  court  for  the  east- 
ern division  of  the  western  district  of  Ten- 
nessee ;  that  in  said  court,  upon  an  issue  in- 
volving the  question  of  liahility  of  the  de- 
fendant for  the  same  act  of  negligence  here- 
in alleged,  and  the  injury  consequent  there- 
from, there  was  a  trial,  and  a  verdict  in 
favor  of  tlie  plaintiff;  that,  on  a  writ  of 
error  prosecuted  from  the  judgment  thereon 
to  the  United  States  circuit  court  of  ap- 
peals, sitting  at  Cincinnati,  Ohio,  that  court 
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adjudged  that  the  jury,  on  the  facte  of  the 
case,  * 'because  the  injurj'  occurred  through 
the  negligence  of  a  fellow  servant  (tlie  tel- 
egraph operator  at  Milan)  of  the  plaintitT*s 
husband,  should  have  been  directed  to  bring 
in  o  verdict  for  the  defendant,"  and  there- 
upon   reversed   the  judgment  of   the  lower 
court,    and    remandt»d   the  ease  for  a  new 
trial ;   Uiat  a  mandate  issued  to  the  circuit 
court  for  a  new  trial  in  accordance  with  this 
adjudication;  and  that  in  the  midst  of  the 
trial  so  ordered,  and  before  its  conclusion, 
the  plaintiff,  over  the  objection  of  the  de- 
fendant, was  ]x^rmitted  to  take  a  nonsuit, 
and  thereafter  instituted  the  present  action. 
Upon  tliis  state  of  facts,  it  was  averred,  the 
matters  involved  had  been  conclusively  ad- 
judicated agiiinst  the  plaintifT.      Was    the 
court    in  error   in   striking  out  this   plea? 
While  in  the  plea  this  action  of  the  United 
States  circuit  court  of  appeals  is  alleged  to 
be  re»  judicata  of  the  question  of  the  rail- 
road's liability  to  the  defendant  in  error  for 
the  loss  resulting  from  the  negligence  of  the 
telegraph  operator  and  manager  of  the  sem- 
aphore, yet  in  the  argument  of  counsel  in 
sup]K)rt  of  the  assignment  of  error  the  claim 
is  somewhat  abated,  and  it  is  now  insisted 
that  its  legaJ  effect  is  that,  upon  the  reop- 
ening of  the  facte  between  the  same  parties 
in  the  state  courts,  it  is  the  law  of  the  case; 
that,  while  not  a  bar  to  the  action,  it  is  con- 
clusive upon  the  parties,  so  far  as  the  ques- 
tion of  HalHlity  reste  upon  the  alleged  neg- 
ligence of   the    operator.       Many    authori- 
ties are  relied  upon  for  this  contention,  but, 
so  far   as    our    examination    has   extended, 
they  do  not  support  it.     Among  them  are 
some  like  Supreme  Lodge  K.  of  P.  v.  Lloyd, 
46  C.  C.  A.  153,  107  Fed.  70,  and  Collins  v. 
.Vorf/j   British  d  M.  Ins.  Co,  91  Tenn.  432, 
19  S.  W.  525,  where  the  court  has  held  that 
the  pnnciples  announced  upon  the  first  ap- 
peal constitute  the  law  of  the  case  upon  a 
second    appeal.     However    sound    this    rule 
\%  when  applied  to  a  suit  that  has  once  had 
tlie  law  declared  in  it  by  an  appellate  court, 
and  is  remanded,  and,  alter  a  second  trial 
in  the  court  below,  once  more  reaches  tlie 
court  of  appeals,  we  do  not  sen  upon  what 
grounds  it  is  to  be  made  to  apply,  after  a 
voluntary   dismissal   by   the  plaintiff,  to  a 
new   suit    instituted    in    an  independent  fo- 
rum.    Nor    do    we    think    that    Jacobs    v. 
ifarfc^,    182  U.   S.   583,  45   L.  ed.    1241,  21 
Sup.  Ct.  Rep.  865;   Hancock  Nat.  Bank  v. 
Farnum,   176  U.  S.   640,  44  L.  ed.  619,  20 
Sup.  Ct..  Rep.  506;   Pittsburgh,  C.  C.  d  /?<. 
I.  R.  Co.  V.  Long  Island  Loan  d  T.  Co.  172 
V.  S.  493,  43  L.  ed.  528,  19  Sup.  Ct.  Rep. 
238:  and  Crescent  City  L.  H.  L.  d  S.  H.  Co. 
V.  Butcher's  Union  fi.  H.  d  L.  8.  L.  Co.  120 
IT.  R.   141,  30  L.  ed.  614,  7  Sup.  Ct.  Rep. 
472,— furnish   any   aid   to   this   contention. 
It  is  unnecessary  here  to  enter  upon  an  anal- 
vj'is  of  these  cases.     It  is  sufficient  to  say 
that  they  are  clearly  distinguishable  from 
the  one  at  bar.     On  the  other  hand,  Bucher 
V.  Cheshire  R.  Co.  125  U.  S.  555,  31  L.  ed. 
"95,  8  Sup.  Ct.  Rep.  074,  and  Gardner  v. 
Michigan  C.  R.  Co.  150  U.  S.  349,  37  L.  ed. 
1107,  14  Sup.  Ct.  Rep.    140,   if  not  in  ex- 
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press  holding,  at  least  by  clear  intimation, 
are  contra  to  the  view  pressed  by  plaintiff 
in  error.  In  the  first  the  plaintiff  had  sued 
in  the  state  court,  and  recovered  a  judg- 
ment, which  on  appeal  to  the  supreme  court 
was  reversed,  and  the  case  remanded  for  a 
new  trial.  The  plaintiff  then  took  a  non- 
suit, and  brought  a  new  suit  for  the  same 
cause  of  action,  and  against  the  same  de- 
fendant, in  a  United  States  court.  The  ac- 
tion was  one  for  p(>rsonal  injuries  received 
while  the  plaintiff  was  traveling  on  Sunday 
in  violation  of  a  Mas.sachusette  statute.  It 
was  insisted  that  the  holding  of  the  su- 
preme court  of  that  state  that  the  plaintiff 
was  not  at  the  time  of  his  injury  traveling 
from  necessity  or  charity  on  the  Lord's  day, 
but  on  secular  business,  was  an  estoppel  on 
him  in  the  United  States  court,  notwith- 
standing the  subsequent  nonsuit.  But  this 
iiiHistence  was  not  sustained,  and  in  regard 
to  it  Judge  Miller,  delivering  the  opinion  of 
the  court,  said:  "It  is  not  a  matter  of  es- 
toppel which  bound  the  parties  in  the  court 
l)elow.  beca,use  there  was  no  judgment  en- 
tx^red  in  the  case  in  which  the  ruling  of  the 
state  court  was  made;  and  we  do  not  place 
the  correctness  of  the  determination  of  the 
circuit  court  in  refusing  to  permit  this 
question  to  go  to  the  jury  upon  the  ground 
that  it  was  a  point  decided  between  the  par- 
ties, and  therefore  res  judicata  as  between 
them  in  the  present  action,  but  upon  the 
ground  that  tne  supreme  court  of  the  state 
in  ite  decision  hajd  given  such  a  construc- 
tion to  the  meaning  of  the  words  'charity* 
and  *neceM.sity,'  in  the  statute,  as  to  clearly 
hhow  that  the  evidence  offered  upon  the 
subject  was  not  sufficient  to  prove  that  the 
plaintiff  was  traveling  for  either  of  those 
purposes.*' 

This  paragraph  from  the  opinion  of  Mil- 
ler, J.,  is  ombodiwl  in  that  of  Fuller,  Ch. 
J.,  in  Gardner  v.  Michigan  C.  R.  Co.  150  U. 
S.  340,  37  L.  ed.  1007.  14  Sup.  Ct  Rep.  140. 
The  opening  statement  of  the  chief  justice 
in  this  la.st  opinion  is  sufficient  to  our  pres- 
ent purpose:  "Counsel  for  plaintiff  in  er- 
ror does  not  contend  that  the  judgment  of 
the  supreme  court  of  Michigan  operalied  as 
fi  bar  to  this  action,  but  he  insists  that  that 
judgment  precluded  'the  plaintiff  from  suc- 
cessfully maintaining  a  new  action  against 
the  defendant  upon  evidence  tending  to 
l)rove  only  the  same  statue  of  facte  which  the 
evidence  l)efore  the  supreme  court  of  the 
state  tended  to  prove.* "  "This,"  continued 
the  court,  "assumes  a  final  adjudication  on 
matter  of  law,  binding  between  the  parties, 
and,  treating  the  judgment  reversing  and 
remanding  the  cause  as  final,  applies  it  as 
an  estoppel,  notwithstanding  the  fact  that 
a  nonsuit  was  subsequently  taken.  We  can- 
not concur  in  this  view.  .  .  ."  We 
think,  on  principle  and  authority,  a  nonsuit 
decides  nothing,  but  leaves  the  parties  as 
they  began  their  litigation, — ^at  arm's 
length.  Under  no  circumstances,  says  Mr. 
Freeman  in  his  work  on  Judgmcnte  (vol.  1. 
§  261),  will  a  judgment  on  nonsuit  Ix^ 
deemcxi  final.  Leaving  the  controversy  in- 
determinate between  the  parties,  it  not  only 
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cannot  support  the  plea  of  res  judicata,  but 
the  reasoning  and  opinion  of  the  court  in 
reversing  cannot  have  the  effect  of  binding 
in  subsequent  litigation  as  the  "law  of  the 
case."  Fisk  v.  Parker,  14  La.  Ann.  496. 
It  was  with  tliis  view  that  this  court,  speak- 
ing through  McAlister,  J.,  in  Hooper  v.  At- 
lanta, K.  d  A\  n.  Co.  106  Tenn.  28,  53  L.  R. 
A.  931,  60  S.  W.  607,  quoted  approvingly 
from  Gassnian  v.  Jarvis,  100  Fed.  146,  a^ 
follows:  "When  a  cause  of  action  re- 
moved into  a  court  of  the  United  States  is 
dismissed  therefrom  without  any  trial  or 
determination  of  the  merits,  the  right  of  ac- 
tion still  remains  in  full  force  and  vi^r, 
unaffected  thereby;  and  the  party  having 
such  right  of  action  may  bring  suit  thereon 
in  any  court  of  competent  jurisdiction,  the 
same  as  though  no  previous  suit  had  been 
brought."  This  being  the  effect  of  the  non- 
suit in  the  United  States  circuit  court,  it 
left  the  trial  court  in  the  present  action 
free  to  apply  the  rule  well  established  in 
this  state, — tSiat  the  negligence  of  a  railroad 
telegraph  operator  is  not  one  of  the  risks 
the  trainmen  assume,  as  they  are  in  no  le- 
gal sense  fellow  servants.  East  Tennessee, 
V.  d  G.  R,  Go.  V.  De  Armond,  86  Tenn.  73, 
5  S.  W.  600;  Louisville  d  N.  R.  Co.  v.  Jack- 
son, 106  Tenn.  438,  61  S.  W.  771.  It  fol- 
lows, therefore,  that  this  assignment  of  er- 
ror must  be  overruled. 

An  assignment  is  made  upon  the  follow- 
ing paragraph  of  the  trial  judge's  charge: 

"You  Sso  look  to  the  loss  of  the  aid —  I 
don't  mean  pecuniary  aid,  but  the  aid  of  ad- 
vice and  counsel  that  the  plaintiff,  Mrs. 
Benz,  has  sustained  by  virtue  of  his  death ; 
and  also  look  to  the  loss  of  comfort  and  en- 
joyment that  she  has  lost  as  a  result  of  his 
death, — look  to  the  comfort  and  enjoyment 
of  his  society.  Now,  tJiese  are  the  elements 
of  damages  to  be  considered  by  the  jury  in 
determining  what  amount  of  damages  to 
allow  her  if  you  find  in  favor  of  the  plain- 
tiff." We  think  this  error  is  well  assigned. 
In  Knoxvxlle,  C.  O.  d  L.  R.  Co.  v.  Wyrick, 
99  Tenn.  509,  42  S.  W.  434,  it  was  said  that 
imder  chapter  186  of  the  Acts  of  1883, 
which  in  terms  provided  for  a  recovery  of 
"damages  resulting  to  the  parties  for  whose 
use  and  benefit  the  right  of  action  survives, 
from  the  death  consequent  upon  the  inju- 
ries received,"  the  widow  could  only  recover 
her  pecuniary  loss  on  the  death  of  her  hus- 
band; and  that  case  wfus  reversed  because 
the  trial  judge  had  said  to  the  jury,  upon 
the  measure  of  damages,  that  they  could 
lo<^  to  the  mental  and  physical  suffering 
of  tiie  surv'i\nng  widow.  The  court  there 
quoted  approvingly  from  the  opinion  of 
Sharswood,  J.,  in  Pennsylvania  R.  Co.  v. 
Butler,  57  Pa.  335,  in  which  it  is  said  that 
solatium  for  distress  of  mind  is  not  a 
proper  element  in  fijting  the  amount  of  the 
survivor's  personal  loss.  In  the  present 
case  the  learned  trial  judge,  evidently  by 
inadvertence,  excluded  from  the  jury  all 
consideration  of  the  widow's  pecuniary  loss, 
and  told  them  "to  look  to  the  loss  of  com- 
fort and  enjoyment"  sustained  by  her  from 
the  negligent,  fatal  injury,  if  such  it  was, 
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to  her  husband.  It  is  insisted,  howeyer, 
that,  though  this  be  error,  yet  there  should 
be  no  reversal  of  this  case,  as,  upon  the 
facts  disclosed,  it  is  evident  that  the 
amount  of  damages  allowed  by  the  jury 
falls  short  of  the  value  of  the  life  of  the 
deceased.  This  may  be  true,  yet  we  find 
this  affirmative  error  in  the  record.  It  is 
impossible  for  this  court  to  say  how  much, 
if  anything,  was  allowed  for  the  loss  of  the 
enjoyment  of  her  husband's  society.  Tliere 
is  no  basis  for  speculation,  even  if  we  were 
inclined  to  so  indulge  ourselves.  In  addi- 
tion, the  matter  of  estimating  damaces  up- 
on a  legal  bsLsis  was  for  the  jury,  ana  we  do 
not  fe^  at  liberty  to  usurp  their  function. 

Other  assignments  of  error  were  made, 
and  these  have  been  disposed  of  orally. 

The  result  is  that  for  the  error  indicated 
the  judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


CONNECTICUT   MUTUAL   LIFE   INSUR- 
ANCE COMPANY 

V, 

J.  S.  DUNSCOMB  et  al.,  Appts. 


(. 


.Tenn., 


.) 


1.  That   a   debt    has    become    barred    bj 

the  statute  of  limitations  will  not  defeat  the 
creditor's  ri^rht  to  enforce  payment  of  a  pol- 
icy of  insurance  in  his  favor  on  the  debtor's 
life,  whether  It  was  intended  as  absolnte 
payment,  or  merely  as  collateral  security. 

2fi.  A  note  will  not  be  presumed  to 
liave  been  paid  where  only  fourteen  yeara 
have  elapsed  since  it  became  barred  by  the 
statute  of  limitations,  during  all  of  which 
time  the  maker  was  not  able  to  pay  It,  while 
both  note  and  valuable  collateral  remain  In 
the  possession  of  the  payee. 

8.  A  plea  of  payment  of  a  note  places  the 
burden  of  proving  payment  on  the  defend- 
ant. 

4.  One  advancinR  money  to  pay  pro- 
minnui  on  a  life  Insurance  policy  Is  entitled 
to  reimbursement  from  the  proceeds  of  the 
policy. 

Q.  Representatives  of  the  deceased 
stockholders  of  a  bank  whose  charter 
has  expired  by  limitation  are  entitled  to  the 
proceeds  of  an  insurance  policy  held  as  col- 
lateral by  the  bank,  to  the  extent  of  the  debt, 
under  a  statute  permitting  stockholders  to 
attach  corporate  property  and  have  any  sur- 
plus above  debts  divided  among  them. 

(May  26,  1902.) 

APPEAL  by  the  administrator  and  heira 
of  Ben  K.  Pullen  from  a  decree  of  the 
Chancery  Court  for  Shelby  County  assign- 
ing the  -proceeds  of  a  policy  of  insurance  on 
PuUen's  life  to  the  representatives  of  de- 
ceased stockholders  of  a  bank  to  which  the 
policy  had  been  assigned  sb  collateral  se- 
curity.   Affirmed. 

The  facts  are  stated  in  the  opinion. 


Note. — ^As  to  effect  of  statutory  bar  of  prin- 
cipal debt  on  right  to  foreclose  mortgage  #r 
deed  of  trust,  see  Kulp  v.  Kulp  (Kan.)  21  L. 
R.  A.  550,  and  note. 
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Mes9r8,  Hunsdott  Gary  and  Rhea  P. 

Omrjf  for  appellants: 

This  is  not  an  action  against  the  PuUen 
•estate,  nor  one  on  barred  notes^  but  it  is 
the  nearest  approach  possible,  under  the  in- 
junction in  tnis  case,  to  an  action  on  the 
policy  directly  against  the  insurer.  It  is 
hard  to  find  any  basis  for  the  application  of 
the  statute  of  limitations. 

11  Am.  &  Eng.  Enc.  Law,  p.  320;  Rwvla 
V.  American  Mut.  L,  Ins,  Co.  27  N.  Y.  282, 
«4  Am.  Dec.  280;  Olmsted  v.  Keyes,  85  N. 
y.  598;  Curtiss  v.  JEtna  L.  Ins,  Co.  90  Cal. 
249,  27  Pac.  211;  Manhattim  L,  Ins.  Co,  v. 
Bennessy,  39  C.  C.  A.  632^  99  Fed.  64;  1 
May,  Ins.  3d  ed.  §  108 ;  19  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  105;  Robinson  v.  United 
States  Mut,  Aooi.  Asso.  68  Fed.  825. 

This  being  true,  the  rival  claimants  can- 
not prevent  a  recovery  by  those  to  whom  the 
insurance  company  would  have  been  com- 
pelled to  respond. 

Meyers  v.  Schumann,  54  N.  J.  Eq.  414,  34 
Atl.  1066;  Colebrooke,  Collateral  Securities, 
2d  ed.  191 ;  Williams  v.  National  Bank,  72 
Md.  441,  20  Atl.  191;  Chouteau  v.  Allm,  70 
Mo.  290;  19  Am.  &  Eng.  End.  Law,  2d  ed. 
p.  177;  Bartranft's  Estate,  153  Pa.  530,  26 
Atl.  104. 

A  debtor  who  has  deposited  collateral  to 
secure  his  note  cannot,  on  the  ground  that 
the  debt  is  barred,  recover  such  collateral 
without  paying  the  debt. 

19  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  178; 
Budson  V.  Wilkinson,  61  Tex,  607. 

Payment  of  a  debt  may  be  presumed  after 
the  lapse  of  sixteen  years  from  its  maturity. 
But  this  is  a  rebuttable  presumption,  and 
may  be  overcome  "by  any  evidence  tending 
to  satisfy  the  court  that  the  debt  is  still 
4u€.  .  .  .  The  condition  of  the  debtor 
«s  to  solvency,  or  other  circumstances,  may 
repel  the  presumption." 

Stanley  v.  McKin^er,  7  Lea,  457;  Busky 
V.  Maples,  2  Coldw.  25,  88  Am.  Dec.  588; 
Yamell  v.  Moore,  3  Ck)ldw.  173;  Lyon  v. 
<?«tW,  5  Heisk.  176;  Carter  v.  Wolff e,  1 
Heisk.  700;  Fisher  v.  Philips,  4  Baxt.  243; 
Anderson  v.  Settle,  5  Sneed,  202. 

A  plea  of  payment  admits  the  debt,  and 
the  onus  of  proof  of  payment  is  on  the  de- 
fendant. 

Bass  V.  Shurer,  2  Heisk.  216;  Soohey  v. 
Waters,  10  Lea,  557;  19  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  97. 

Mr.  Frftncis  Fentress  for  appellee. 

Wilkes,  J.,  delivered  the  opinion  of  the 
court: 

The  De  Soto  Bank  of  Memphis  was,  on 
March  16,  1881,  an  incorporated  bank  under 
the  laws  of  the  state  of  Tennessee.  Its 
charter  expired  by  limitation  on  March  20, 
1883,  but  under  our  statute  it  continued  to 
•exist  for  five  years,  or  until  March  20,  1888, 
for  the  purpose  of  settling  its  business,  dis- 
posing of  its  property,  and  dividing  its  cap- 
ital stock:  and  on  the  20th  of  March,  1888, 
it  became  extinct.  On  March  5,  1870,  Ben 
K.  Pullen  applied  to  complainant  for  insur- 
ance on  his  life,  and,  in  accordance  with  the 
application,  complainant  on  March  8,  1870, 
issued  its  policy  No.  101,367,  for  $5,000, 
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payable  "to  the  order  of  the  De  Soto  Bank 
of  Memphis,  Tennessee,  to  the  amount  of  the 
insured's  indebtedness  to  said  bank;  the 
balance,  if  any,  to  his  legal  representa- 
tives." On  February  28,  1881,  the  De  Soto 
Bank  was  the  holder  of  the  following  notes 
made  by  Ben  K.  Pullen: 

One  dated  March  7,  1874,  for $241  83 

One  dated  March  8,  1875,  for 153  39 

One  dated  March  8,  1876,  for 150  74 

One  dated  March  8,  1877,  for 148  04 

One  dated  March  8,  1878,  for 148  04 

One  dated  March  8,  1879,  for 139  67 

Making  a  total,  exclusive  of  in- 
terest, of $981  71 

On  said  date  (February  28,  1881)  the  De 
Soto  Bank,  in  writing,  surrendered  said  pol- 
icy No.  101,367  to  complainant,  and  in  this 
surrender  Pullen  joinea.  The  consideration 
for  the  surrender  was  the  issuance  of  paid- 
up  policy  No.  161,122,  for  $1,627,  payable 
''to  the  De  Soto  Bank  of  Memphis,  Tenn.,  to 
the  amount  of  the  insured's  indebtedness  to 
said  bank;  balance,  if  any,  payable  to  the 
insured's  legal  representatives."  Pullen 
died  July  15,  1900.  At  the  time  of  the 
legal  death  of  the  bank,  its  stock  was 
owned  by  four  individuals,  as  follows:  By 
James  Elder,  $50,000;  by  W.  H.  Wood,  $60,- 
000;  by  Jno.  B.  Leech,  $70,000;  by  S.  H. 
Dunscomb,  $65,000.  The  wills  and  letters 
of  administration  show  that  all  these  par- 
ties died  prior  to  1900.  Their  legal  repre- 
sentatives on  December  19,  1900,  filed  a  Dili 
in  the  Shelby  chancery  court  seeking  to  en- 
force the  collection  from  complainant  there- 
in of  said  paid-up  policy  No.  161,122.  On 
January  3,  1901,  complainant  filed  this  bill, 
as  one  of  interpleader,  and  enjoined  the 
prosecution  of  the  first  suit.  To  this  bill 
the  rival  claimants  of  the  fund  made  an- 
swer, and  the  chancellor,  upon  the  hearing, 
decreed  in  favor  of  the  bank's  stockholders 
or  their  representatives.  The  heirs  of  Ben 
IC.  Pullen  and  the  administrator  bring  the 
case  here  by  appeal,  and  assign  errors. 

The  first  and  second  assignments  of  error 
are  based  upon  the  assumption  that  the 
cliancellor  held  the  notes  executed  by  Pullen 
were  not  barred  by  the  statute  of  limita- 
tions, or  that  they  could  not  be  presumed  to 
be  paid,  from  the  lapse  of  time.  The  de- 
cree of  the  chancellor  does  not  recite  or 
s4ho\v  that  it  is  based  upon  any  theory  of 
this  kind,  but  is  based  upon  a  different  idea, 
but  which,  to  some  extent,  involves  the  ques- 
tions in  these  assignments.  The  questions 
really  adjudged  by  the  chancellor  are  that 
the  bill  was  properly  filed  as  a  bill  of  inter- 
pleader, and  that  the  representatives  of  the 
stockholders  of  the  expired  bank  were  en- 
titled to  the  proceeds  of  the  insurance  pol- 
icy. As  to  the  first  of  these  propositions, 
there  is  and  can  be  no  serious  controversy, 
and  the  last  proposition  is  raised  by  the 
third  and  fourth  assignments  of  error.  In- 
cidentally, however,  we  must  notice  the 
matters  presented  on  the  first  two  assign- 
ments. It  is  proper  to  note  in  the  outset 
that  this  is  not  a  suit  on  the  notes  of  Pul- 
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len,  to  enforce  their  collection.  The  de- 
fense  of  the  statute  of  limitations,  and  pre- 
sumption as  to  payment  as  to  them,  is  not, 
therefore,  raised,  and  cannot  be,  in  this 
suit,  as  a  defense  to  them,  and  the  notes 
are  only  important  so  far  as  they  bear  upon 
the  question  of  the  right  of  the  bank  or  its 
representatives  to  the  proceeds  of  the  policy. 
It  will  be  conceded  at  once  that  the  insur- 
ance company  could  not  interpose  any  de- 
fense of  the  statute  of  limitations,  or  pre- 
sumption of  ];)ayment,  to  a  suit  upon  its 
policy.  The  right  of  action  against  it  on 
the  policy  did  not  accrue  until  the  death  of 
Pullen,  in  1900.  Tlic  policy  is  payable  to 
the  bank  direct,  to  the  extent  of  PuUen's 
indebtedness  to  it;  and  the  bank  had.  there- 
fore, an  insurable  interest  in  PuUen's  life 
when  the  policy  was  taken  out,  and  after- 
wards,— in  any  event,  while  the  debts  were 
subsisting.  The  record  leaves  the  matter  in 
some  doubt  as  to  the  terms  upon  which  the 
bank  held  this  policy ;  that  is,  whether  as  an 
absolute  payment  of  PuUen's  indebtedness, 
or  as  collateral  security  for  the  same.  On 
March  30,  1900,  J.  S.  Dunscomb  wrote  to 
Ben  K.  PuUen,  saying:  "I  find  an^ongst 
my  father's  papers  a  memorandum  of  a  pol- 
icy he  has  on  your  life.  I  would  like  to 
know  the  full  history  of  it."  On  April  27th 
Pullen  answered  that  he  had  given  the  De 
Soto  Bank  a  policy  on  his  life  as  a  sort  of 
indemnity  against  loss  in  case  of  his  death, 
and  he  further  states  that  in  the  course  of 
time  his  inability  to  pay  premiums  had 
doubtless  caused  it  to  lapse.  Now,  in  either 
event  the  bank  could,  other  things  being  out 
of  the  way,  recover  upon  the  policy,  as  it 
had  an  insurable  interest,  to  tne  extent  of 
its  debt,  in  Pullen's  life.  •  In  the  case  of 
Rawls  v.  AmeHcan  Mut.  L.  Ins.  Co.  27  N. 
Y.  282,  84  Am.  Dec.  280,  Rawls  had  pro- 
cured a  policy  for  $5,000  on  the  life  of  Fish, 
payable  to  Rawls  himself.  Among  other 
defenses,  the  company  pleaded  that  Rawls 
had  no  insurable  interest  in  the  life  of  Fish, 
and  that  any  debt  due  from  Fish  to  Rawls 
had  long  since  been  barred  by  the  statute. 
It  was  shown  that  Rawls  had  a  valid  debt 
when  the  policy  was  issued,  and  the  court 
held:  ''Regarding  the  policy  in  this  case 
as  substantially  a  contract  of  indemnity 
against  the  loss  of  the  plaintiff's  debt,  and 
that,  as  an  interest  was  required  to  support 
its  inception,  a  continuance  of  that  interest 
is  essential  to  its  perpetuity,  there  was  no 
pretense  that  the  debt,  or  any  part  of  it, 
had  been  paid.  All  that  the  case  showed 
was  that  the  statute  of  limitations  had  ap- 
parently run  against  the  demand  of  the 
plaintiff  at  the  death  of  Fish.  But  suppose 
the  statute  had  attached ;  the  interest  of  the 
plaintiff,  as  a  creditor,  in  the  continuation 
of  the  life  of  his  debtor,  had  not  ceased  en- 
tirely. The  debt  was  not  extinguished  as  in 
the  case  of  payment.  It  might  be  renewed 
by  a  new  promise,  and,  indeed,  without  such 
promise,  be  enforced  by  action,  unless  the 
defense  of  the  statute  'was  directly  inter- 
posed. It  is  not  a  legal  presumption  that 
when  the  statute  of  limitations  has  once  run 
the  debtor  will  refuse  to  revive  the  debt  by 
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a  new  promise,  or  interpose  the  defense  of 
the  statute  in  an  action  to  recover  it."  A 
leading  case  upon  the  question  is  Dalby  v. 
htdia  d  L.  Life  Asaur.  Co.  15  C.  B.  365^ 
where  it  is  held  that,  "where  a  policy  ef- 
fected by  a  creditor  on  the  life  of  his  debtor 
is  valid  at  the  time  it  is  entered  into,  the 
circumstance  of  the  interest  of  the  assured 
in  such  life  ceasing  before  the  death  does 
not  invalidate  it."  This  case  is  cited  ap- 
provingly in  Olmsted  v.  Keyes,  85  N.  Y.  698. 
In  Curtiaa  v.  JEtna  L.  Ins.  Co.  90  Cal.  249. 
27  Pac.  211,  it  was  contended  that  the  claims 
of  the  creditor  was  barred  by  the  statute  of 
limitations  at  the  time  of  the  death  of  the 
debtor,  and  that  therefore  the  creditor  had 
no  insurable  interest,  and  could  not  recover. 
The  court  held:  "A  debt,  even  though  not 
legally  collectible,  by  reason  of  the  bar  of 
the  statute,  gives  an  insurable  interest." 
"The  fact  that  the  debtor  may  be  armed 
with  a  legal  defense  against  the  creditor 
does  not  destroy  the  insurable  interest  of 
the  latter  in  the  life  of  the  former.  The 
debtor  may  be  an  infant,  and  yet  the  fact 
that  tlie  plea  of  infancy  might  be  interposed 
would  not  make  the  life  policy  in  favor  of 
his  creditors  void.  ...  If  the  debt  be 
barred  by  the  statute  of  limitations  it  nerer- 
thelens  constitutes  an  insurable  interest. "^ 
Mankatian  L.  Ins.  Co.  v.  Hennessy,  39  C, 
C.  A.  G32,  99  Fed.  64.  The  same  rule  is 
stated  with  equal  clearness  in  1  May,  Ins. 
3d  ed.  §  108. 

But  if  we  treat  the  policy  as  only  a  col- 
lateral security,  and  not  the  absolute  prop- 
erty of  the  bank,  what  are  the  rights  of  the 
parties?  ''Wherever  collateral  security  is 
given  for  the  payment  of  a  debt,  the  col- 
lateral will  continue  as  a  security  until  the 
debt  is  satisfied,  unless  both  parties  to  the 
original  contract  agree  to  its  surrender,  or 
the  pledgee  in  some  other  way  discharges  or 
releases  it."  Colebrooke,  Collateral  Securi- 
ties, 2d  ed.  191,  and  note,  citing  Williatns 
V.  l^ational  Bank,  72  Md.  441,  20  Atl.  191. 
"The  statute  of  limitations,  defeating  sim- 
ply the  remedies  upon  a  debt,  does  not  oper- 
ate,  in  law,  as  a  discharge  of  the  debt  it- 
self, which  remains,  so  that,  where  nego- 
tiable instruments  have  been  deposited  as 
collateral  security  for  the  payment  of  a  loan 
or  debt,  the  pledgee  is  entitled  to  retain  pos- 
session of  the  same  as  against  the  pledgeor, 
notwithstanding  the  statute  of  limitations- 
might  be  pleaded  to  an  action  on  the  orig- 
inal note."  Id.  189,  citing  Chouteau  v. 
Allen y  70  Mo.  290.  "Since  statutes  of  limi- 
tation, except  in  special  cases,  bar  the  rem- 
edy, merely,  and  do  not  destroy  the  right,  it 
is  a  generally  accepted  principle  that  where 
the  security  for  a  debt  is  a  lien  on  property, 
real  or  personal,  the  fact  that  the  right  of 
action  on  the  principal  obligation  is  barred 
does  not  impair  the  remedy  at  law  or  in 
equity  to  ^force  the  lien  to  which  a  differ- 
ent limitation  may  be  applicable.  By  anal- 
ogy to  the  rule  that,  where  a  plaintiff  has 
two  remedies  for  the  same  right,  the  bar  of 
one  does  not  affect  his  right  to  exercise  the 
other,  a  creditor  mav  enforce  his  lien  upon 
the  security,  although  the  virtual  effect  may 
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be  that  he  will  enforce  payment  of  a  barred 
obligation."     19  Am.  &  Eng.  Enc.  Law,  2d 
ed.   p.    177.     **The   holder   of   a   note,   with 
whom  collaterals  have  been  deposited,  has, 
while  the  statute  is  running,  two  remedies, 
—one  against  the  maker,  by  suit,  the  other 
against  the  collaterals.     If  he  loses  the  first 
by  lapse  of  time,  he  still  has    the    second. 
He  may  not  sue  the  maker,  but  he  may  ex- 
haust the  securities  he  holds  in  pledge;  for 
the  statute  operates,  not  upon  his  debt,  but 
upon  his  right  of  action."     HartranfVs  Ea- 
iate,   153  I'a.  530,    26    Atl.    104.     Suppose 
that  Pullen,  before  his  death,  had   sought 
to  recover  this  policy  from  the  bank  on  the 
ground  that  the  debt  for  which  it  was  de- 
posited or  pledged  was  barred  by  the  stat- 
ute of  limitations,  could  he  have  maintained 
such  suit?     We  think  not.     19  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  178 ;  Hudson  v.  Wilkin- 
son^  61    Tex.  607.     It  is  the  familiar  doc- 
trine that  though  a  debt  may  be  barred  by 
the  lapse  of  six  years,  so  that  no  personal 
judgment  may  be  taken  on  it,  a  mortgage 
wecuted  to  secure  such  debt  could  still  be 
enforced,  and  the  same  reasoning  and  rules 
apply  as  against  any  presumption  of  pay- 
ment by  the  lapse  of  time.  This  assignment 
is  based  on  the  idea  that  the  notes  not  sued 
on  should  have  been  presumed  by  the  chan- 
cellor to  have  been    paid.     Payment    of    a 
debt  may  be  presumed  after  the  lapse  of  six- 
teen years  from  its  maturity.     But  this  is 
a  rebuttable  presumption,  and  may  be  over- 
come by  any  evidence  tending  to  satisfy  the 
court  that  the  debt  is  still  due.     The  con- 
dition of  the  debtor  as  to  solvency  or  other 
circumstances  may  repel    the    presumption. 
Stanley  y.  McKinzer,  7  Lea,  457.     See  also 
Husky  V.  Maples,  2  Coldw.  25,  88  Am.  Dec. 
588;  Yamell  v.  Moore,  3  Coldw.  173;  Lyon 
V.  Guildy  6  Heisk.  175;  Carter  v.  Wolfe,  1 
Heisk.  700;  Fisher  v.  Philips,  4  Baxt.  243; 
Anderson  v.  Set  tie,  6  Sneed,  202.     In  Stan- 
ley V.  McKimer,  7  Lea,  457,  and  Anderson 
V.'  Settle,  6  Sneed,  202,  the  debts  were   over 
twenty  years  old.     The  notes  held  by  the  De 
Soto  Baijik  were  made  in  ;^rch,  1874,  1875, 
1876,  1877,  1878,  and  1879.     They  were  not 
paid  in  1881,  for  on  the  28th  of  February 
of  that  year  Ben  K.  Pullen  signed  the  sur- 
render of  original  policy  No.   101,367,  and 
had  the  insurance  company    issue    paid-up 
policy  No.  161,122,  payable  to  the  De  Soto 
Bank  to  the  amount    of    its    indebtedness, 
thus  recognizing  a  debt  at  that  date.     The 
recognition  by  Pullen  of  the  debt  in  March, 
1881,  would  renew  all  the    notes    for    six 
years  from  that  date,  and  so  no  presumption 
of  payment  could  begin  earlier  than  March, 
1887.     As  this  litigation  was  begun  in  1900, 
1p«48  than  fourteen  years  have  elapsed.     The 
production  of  any  direct  or    positive    evi- 
dence as  to  the  actual  fact  of  payment  or 
nonpayment  of  this  indebtedness    has    been 
rendered  impossible  by  the    long    lapse    of 
time  and  the  death  of  every  stockholder  in 
the  bank,  and  especially  Mr.  Dunscomb,  Sr., 
and  Mr.  Elder,  who  had  the  assets  of  the 
hank  in  charge.     Five    witnesses,    however, 
testify  to  the  fact  that  Pullen  was  a  man  of 
blender  means.     These  gentlemen  all    show 
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that  he  was  hardly  at  any  time  able  to  meet 
more  than  the  ordinary  demands  of  life,  and,, 
from  the  statement  which  they  make,  it  is 
practically  impossible  to  believe  that  he  was 
ever  at  any  time  in  a  condition  to  enable 
him  to  ]>ay  his  debts.  It  is  shown  that  his 
salary,  for  a  good  portion  of  the  time,  came 
from  the  city  government,  in  whose  employ 
he  was;  and  this,  of  course,  was  exempt. 
Mr.  Speer,  who  is  an  abstracter  in  the  ab- 
stract office  of  the  Title  Guarantee  &  Trust 
Company,  states  that  the  records  show  no 
conveyance  at  any  time  of  any  real  estate 
to  Mr.  Pullen.  Pullen  himself  says  in  his 
letter  of  April  27,  1900,  that  "in  the  course 
of  time  my  inability  to  pay  the  premiums 
caused  it  [the  policy]  to  lapse."  From  this 
evidence  it  is  hardly  conceivable  that  the 
notes  were  ever  paid,  but,  independent  of 
this  evidence,  the  mind  can  hardly  avoid 
the  irresistible  conclusion  that  they  are  still 
unpaid,  when  it  is  remembered  that  the 
notes  and  policy  remained  in  the  hands  of 
the  stockholders  of  the  bank  from  their  exe- 
cution up* to  the  present  time.  Men  do  not 
pay  their  debts,  and  leave  the  evidence  of 
them  in  the  hands  of  their  creditors.  Nor 
do  they  overlook  policies  of  life  insurance,, 
worth  hundreds  or  thousands  of  dollars, 
when  they  become  entitled  to  them. 

Another  matter  appears  in  the  pleading 
of  the  Pullen  heirs,  which  tends  to  do  away 
with  the  contention  as  to  the  presumption 
of  payment,  and  to  settle  beyond  dispute  the 
existence  of  the  debt.  This  matter  is  the 
plea  of  payment.  A  plea  of  payment  ad- 
mits the  debt,  and  the  onus  of  proof  of  pay- 
ment is  on  the  defendants.  Bass  v.  Shurer^ 
2  Hoisk.  216.  It  appears  very  evident  from 
the  record  that  the  notes  held  by  the  bank 
were  for  the  annual  premiums  due  and  ac- 
cruing on  the  policy.  It  has  been  held  that 
premiums  paid  on  a  life  insurance  policy 
by  nn  assignee  of  the  same  are  all  equitable 
liens  on  the  policy,  even  as  against  the  in- 
terest of  a  minor  whose  assignment  was 
void  because  of  his  minority,  and  the  cred- 
itor who  paid  the  premiums  is  entitled  to 
collect  the  same  and  interest.  Scobey  v. 
WaicrSj  10  Lea,  557,  563.  And  even  when 
an  assignment  of  a  life  policy  is  void  for 
the  want  of  an  insurable  interest  in  the  as- 
signee, or  for  other  reasons,  the  assignee  is- 
nevertheless  entitled  to  reimbursement  from 
the  proceeds  of  the  policy  for  money  paid 
by  him  for  premiums,  with  interest.  19 
Am.  &  Kng.  Enc.  Law,  2d  ed.  p.  97. 

The  third  and  foufth  assignments  raise 
the  question  of  the  right  of  the  representa- 
tives of  the  defunct  bank's  deceased  stock- 
holders to  sue  for  and  recover  this  fund. 
The  bank  became  extinct  as  a  corporation 
March  20,  1888.  Its  debts  were  all  paid. 
Its  assets  belonged  to  the  stockholders.  All 
of  them  were  dead.  The  right  of  action  on 
the  policy  accrued  in  1900.  The  insurance 
company  did  not  contest  its  liability,  and 
the  amount  of  the  policy  has  been  paid  into 
court.  The  question  is,  now,  To  whom  does 
this  amount  belong?  In  State  v.  Bank  of 
Tennessee,  5  Baxt.  107-113,  it  was  held  that 
where  Watson,  trustee  and  receiver  of  the 
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bank,  had  failed  to  sue  for  assets  of  the 
bank  during  the  receivership,  the  creditors 
of  the  bank  might  collect  assets  not  preri- 
ouslj  collected;  and  this  after  the  expira- 
tion of  the  date  limited  by  the  statute  to 
wind  up  the  corporation,  or  any  extension 
of  such  limit  under  the  law.  In  O'Connor 
V.  Memphis,  6  Lea,  732,  it  is  said:  "It  is 
now  well  settled,  both  in  England  and  in 
this  country,  that  equity  will,  upon  the  dis- 
solution of  a  corporation  by  the  expiration 
of  its  charter  or  otherwise,  impound  its  prop- 
erty, real  and  personal,  and  appropriate  it 
first  to  the  payment  of  its  debts,  and  then; 
for  the  benefit  of  the  stockholders.  The  law 
now  is,  independent  of  statute,  that  upon 
the  civil  death  of  a  corporation  its  real  es- 
tate does  not  revert  to  the  original  owners, 
the  debts  due  to  and  from  it  are  not  extin- 
guished, and  its  personal  property  does  not  | 
vest  in  the  state."  Section  5187  of  Shan- 
non's Compilation  provides  as  follows:  **A 
corporation  is  not  dissolved  by  nonuse  or  as- 
signment to  others,  in  whole  or  in  part,  of 
its  powers,  franchises,  and  privileges,  un- 
less all  the  corporate  property  has  been  ap- 
propriated to  the  payment  of  its  debts ;  and 
any  creditor,  for  himself  and  any  other  cred- 


itors, whether  he  has  recovered  judgment  or 
not,  or  any  stockholder,  for  himself  and 
other  stockholders,  may  file  a  bill,  under  the 
provisions  of  this  chapter,  to  attach  the  cor- 
porate property,  and  have  such  property  ap- 
plied to  the  payment  of  the  debts  of  the 
corporation,  and  any  surplus  divided  among 
the  stockholders."  *This  section  recognizes 
the  ri^ht  of  stockholders  to  realize  the  as- 
sets that  formerly  belonged  to  the  corpo- 
ration, even  though  the  corporation  cannot 
sue,  and  independent  of  it;  and  this  is  the 
rule  generally  recognized.  9  Am.  &  Eng. 
£nc.  Law,  2d  ed.  p.  608.  And  the  assets 
must  be  prorated  and  paid  out  in  proportion 
as  the  subscriptions  of  stock  have  been 
paid.    Cook,  Stock  &  Stockholders,  §  641. 

We  are  of  opinion,  for  the  reasons  stated, 
that  the  representatives  of  the  deceased 
stockholders  are  entitled  to  receive  the  net 
proceeds  of  this  policy  in  full  after  the  pay- 
ment of  all  costs  which  are  directed  to  be 
paid  out  of  the  fund ;  and  inasmuch  as  their 
demands,  with  interest,  exceed  the  face 
amount  of  the  policy,  it  will  be  paid  pro 
rata  to  them  in  accordance  with  the  inter- 
ests of  their  several  intestates. 
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WESTERN  UNION  TELEGRAPH  COM- 
PANY, Appt., 

V. 

R.  COBB,  Jr. 


(. 


.Tex., 


.) 


A.  teleaprapli  company  does  not  comply 
-wvith.  Urn  duty  to  deliver  promptly  a  tele- 
gram by  delivering  It  to  the  clerk  of  the  ho- 
tel where  the  addressee  boards,  where  the 
clerk  has  no  other  authority  to  receive  It 
than  that  which  arises  from  the  relation  of 
hotel  keeper  and  boarder. 

(March   20,   1902.) 

AUESTIONS  certified  for  the  opinion  of 
lc[,  the  Supreme  Court  by  the  Court  of  Civil 
Appeals  for  the  Second  Supreme  Judicial 
District,  which  arose  upon  appeal  by  de- 
fendant from  a  judgment  of  the  Montague 
County  Court  in  plaintiff's  favor  in  an  ac- 
tion brought  to  recover  damages  for  failure 
promptly  to  transmit  and  deliver  a  telegram. 
An3v>ers  favorable  to  plaintiif  reiwmed. 
The  facts  are  stated  in  the  opinion. 

Note. — For  a  similar  case  In  this  series  aa 
to  sufficiency  of  delivery  of  telegram  to  wife 
of  addressee  when  he  is  absent,  see  Western  U. 
Teleg.  Co.  v.  Mitchell   (Tex.)  40  L.  R.  A.  209. 

As  to  delivery  to  captain  of  steamship  of 
message  for  passenger,  see  Davies  v.  Eastern 
S.  B.  Co.  (Me.)  53  L.  R.  A.  239. 

As  to  duty  of  telegraph  company  to*  find  per- 
son addressed,   see   Western   U.   Teleg.   Co.   v. 
Houghton   (Tex.)  15  L.  R.  A.  129,  and  note. 
68  L.  R.  A. 


I  Mr.  George  H.  Fearona,  with  Messrs. 
Wilkiaa  Sc  Viason,  for  appellant: 
I  There  is  an  implied  authority  on  the  part 
I  of  an  hotel  clerk  to  receive  a  tel^pram  for  a 
;  guest,  where  the  person  to  whom  it  is  ad- 
'  dressed  is  a  boarder  at  the  hotel ;  and  such 
'  delivery  is,  in  law,  a  delivery  to  the  ad- 
dressee. 

Western  U.  Teleg,  Co,  v.  Cullers,  3  Tex. 
App.  Civ.  Cas.  (Willson)  §  289,  p.  353; 
Western  V,  Teleg,  Co,  v.  Trissal,  98  Ind. 
566. 

I      Messrs,  James  A.  C^aham  and  J.  M. 
Chambers,  for  appellee: 

The  delivery  of  a  message  to  any  person 
other  than  the  addressee,  unless  such  other 
,  person  has  authority  to  receive  the  same,  is 
a  breach  of  the  contract  of  transmission. 

Western  U,  Teleg,  Co,  v.  Wofford,  94  Tex. 
i  345,  60  S.  W.  546. 
I 

Williams,   J.,  delivered   the   opinion   of 
I  the  court: 

The  court  of  civil  appeals  for  the  second 
district  certifies  the  following  question: 
I      **This  appeal,  now  pending  before  us,  is 
from  a  verdict  and  judgment  in  favor  of  ap- 
pellee against  the  appellant  recovered  in  the 
county  court  of  Montague  county  as  dam- 
ages for  the  failure  on  the  part  of  appellant 
to  promptly  deliver  a  message  sent  by  ap- 
pellee to  his  brother,  Percy  &bb,  at  Bowie, 
Texas,  informing  him  of  the  serious  illness 
of  appellee  in  the  Indian  territory,  and  of 
;  the  surrounding  circumstances  of  distress, 
'  which  his  brother  could  and  would  have  re- 
;  lieved,  as  found  by  the  jury,  if  the  telegram 
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4iad  been  promptly  delivered.  Instead  of  de- 
livering tne  message  to  Percy  Cobb^  it  was 
prompUy  delivered  to  the  clerk  of  the  Brown 
Hotel,  where  he  roomed  and  boarded.  The 
•evidence,  however^  failed  to  show  that  it  was 
the  custom  of  its  clerk  to  receive  telegrams 
for  the  hotel  guests,  and  the  evidence  af- 
firmatively showed  that  Percy  Cobb  had  not 
in  fact  given  said  hotel  clerk  any  such  au- 
thority, unless  it  was  conferred  by  his  taking 
lodging  and  board  at  the  hotel.  Unless  the 
ddiivery  to  the  clerk  was  a  sufficient  deliv- 
ery, the  company  was  undoubtedly  guilty 
of  n^ligence,  and  liable  in  damages  for  the 
injury  sustained;  but,  if  the  delivery  to  the 
hotel  clerk  was  a  sufficient  compliance  with 
its  contract,  appellee  was  not  entitled  to 
recover. 

"Error  is  assigned  to  the  court's  refusal 
to  give  the  following  instruction  at  the  re- 
quest of  appellant :  *lf  you  find  and  believe 
from  the  evidence  that  the  defendant's  mes- 
senger boy,  upon  the  receipt  of  the  message 
in  question  in  this  case,  delivered  the  same 
to  uie  clerk  of  the  Brown  Hotel,  where  Percy 
Cobb,  Uie  addressee  of  said  message,  roomed 
and  boarded,  then  you  are  instructed  that 
fiuch  delivery  was  a  full  and  complete  dis- 
charge of  the  defendant's  duty  in  reference 
to  the  delivery  of  said  message,  and  you  will 
find  for  the  defendant.'  Unless  there  was 
«rror  in  refusing  this  charge,  the  judgment 
must  be  affirmed;  and  we  deem  it  advisable, 
in  response  to  request  of  counsel  for  appel- 
lant, to  certify  the  material  question  thus 
raised, — that  is,  whether  a  hotel  clerk  has 
implied  authority  from  the  guests  of  the 
hotel  to  receive  telegrams  for  them,  and 
whether  the  court  erred  in  refusing  to  so 
charge,  in  the  absence  of  evidence  showing 
the  custom  of  the  Brown  Hotel,  or  hotels 
generally,  in  this  respect.  In  this  connec- 
tion we  refer  to  the  case  of  Western  U. 
Teleg.  Co.  v.  Trissal,  98  Ind.  556." 

The  question  presented  is  whether  or  not 
the  mere  relation  of  hotel  keeper  and  lodger 
and  boarder  creates,  in  law,  an  authority  in 
the  former  or  his  clerk  to  receive  telegrams 
addressed  to  the  latter.  It  must  be  answered 
in  the  negative.  Since  there  is  no  evidence 
stated  from  which  it  might  be  inferred  as  a 
fact  that  Cobb  had  constituted  the  clerk  of 
the  hotel  his  agent  or  servant  for  such  pur- 
poses, there  is  nothing  to  be  considered  but 
the  fact  that  he  boarded  and  lodged  at  the 
hotel.  If  such  an  authority  arose  from  that 
fact  alone,  it  could  only  be  because  the  per- 
formance of  such  services  by  the  keeper  of 
the  hotel  was  among  the  duties  imposed  on 
him  by  law  towards  those  so  boarding  with 
him.  Should  it  be  assumed  that  the  full  re- 
lation of  innkeeper  and  guest  existed  ( which 
does  not  appear),  and  that  all  of  the  duties 
arising  from  it  rested  on  the  keeper  of  this 
hotel,  we  know  of  no  authority  that  would 
include  among  them  that  of  receiving,  and 
aasuming  the  responsibility  of  safely  deliv- 
ering, tel^rams.  We  can  see  no  reason  why 
such  a  duty  would  exist,  if  not  voluntarily 
assumed,  any  more  than  that  of  receiving 
other  notices  or  of  transacting  other  busi- 
ness for  the  boarder. 
58  L.  R.  A. 


W.  L.  DOUGLASS,  Plff.  in  Err., 

V. 

E.  A.  BLOUNT  et  al. 


(. 


.Tex., 


.) 


1.  The  attorney  for  plaintitf  fu  tlie 
^Trlt  may  pnrckase  at  an  execution 
nale,  with  the  consent  of  his  client ;  and 
such  purchase  cannot  be  attacked  by  an  ex- 
ecution defendant  unless  the  fairness  of  the 
transaction  is  Impeached. 

2.  The  asMlsnutent  by  a  vendor  of 
land,  'fvlio  has  retained  the  title  to 
secure  payment  of  the  purchase-money  notes, 
of  one  of  the  notes,  suspends  his  right  to  re- 
scind for  nonperformance  of  the  contract  un-  , 
til  he  has  regained  title  to  It. 

3.  A  transfer  of  one  of  the  notes  arlven 
for  the  parchane  price  of  real  estate, 
which  are  secured  by  retention  of  the  title 
in  the  vendor,  passes  a  proportionate  part 
of  the  vendor's  lien,  which  may  be  foreclosed 
by  the  transferee. 

4.  A  foreclosure  of  his  proportionate 
lieu  by  au  asslflrnee  of  one  of  tho 
notes  given  for  the  purchase  price  of  real 
estate,  to  secure  which  the  title  Is  retained 
by  the  vendor,  places  It  beyond  the  vendor's 
power  to  rescind  the  contract  for  nonper- 
formance while  the  sale  under  the  foreclos- 
ure Judgment  remains  In  force. 

5.  A  vendor  of  real  estate,  ^fvho  retains 
the  l^sral  title  to  secure  the  pur- 
chase-money notes,  one  of  which  he  as- 
signs without  giving  it  priority  over  those 
retained,  has  no  right  to  redeem  from  a  fore- 
closure of  its  lien,  to  which  he  was  not  made 
a  party. 

<l.  The  fact  that,  where  the  learal  title 
to  laud  is  retained  by  the  vendor  to 
secure  the  purchase-money  notes,  a 
note  assigned  to  a  third  person  holds  a  lien 
proportional  to  the  amount  of  the  note,  fore- 
closure of  which  will  prevent  the  vendor 
from  rescinding  for  nonperformance  of  the 
contract,  will  not  give  him  or  a  representa- 
tive of  his  interest  a  right  to  redeem  from  a 
foreclosure  of  the  lien  of  the  assigned  note 
for  the  purpose  of  regaining  his  right  of  re- 
scission. 

{Williams,  J.,  dissents.) 

(April  7,   1902.)  • 

ERKOR  to  the  Court  of  Civil  Appeals  for 
the  First  Supreme  Judicial  District  to 
review  a  judgment  affirming  a  judgment  of 
the  District  Court  for  Liberty  County  in 
favor  of  plaintiffs  in  an  action  brought  to 
recover  the  amount  due  on  a  contract  for 
the  purchase  of  land,  or,  in  default  of  such 
payment,  for  a  rescission  of  the  sale. 
Reversed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  J*  N.  Votaw  and  J.  D.  Martin, 
for  plaintiff  in  error: 

Plaintiff  Blount,  having  no  valid  subsist- 
ing debt  upon  which  a  foreclosure  suit 
could  be  maintained,  cannot  be  held  to  be 
a  junior  mortgagee  having  a  right  to  re- 


Note. — As  to  who  may  purchase  at  judicial 
sales  generally,  see  Corinth  v.  Locke  (Vt.)  11 
L.  R.  A.  207  (purchase  by  town),  and  Cas- 
well V.  Jones  (Vt.)  20  L.  R.  A.  503,  and  note 
(purchase  by  auctioneer  or  officer). 


700 


Texas  Supbeme  Court. 


Apb  ^ 


deem.     The   right   to   redeem   is   dependent 
upon  a  valid  lien  and  a  valid  debt. 

King  v.  Meighen,  20  Minn.  264,  Gil.  237 ; 
Cunningham  v.  Hdwkins,  24  Cal.  403,  85 
Am.  Dec.  73;  5  Wait,  Act.  &  Def.  H  2,  p.  422. 

Plaintiff  Blount,  having  only  such  rights 
as  his  vendor,  Fortescue,  has,  and  the  lat- 
ter having  lost  his  paramount  title  in  the 
land  by  tne  foreclosure  sale  under  a  judg- 
ment in  favor  of  the  Reliance  Lumber  Com- 
pany upon  the  third  vendorVs  lien  note, 
must  depend  entirely  upon  a  valid  debt  sus- 
ceptible of  being  reduced  to  a  judgment, 
and  also  a  valid  lien;  and,  there  being  no 
debt  which  can  be  reduced  to  a  judgment 
against  anyone  in  his  favor,  he  cannot  be 
placed  in  the  attitude  of  a  mortgagee  with 
a  right  to  redeem. 

Ounst  V.  Pelham,  74  Tex.  586,  12  S.  W. 
233;  Von  Roeder  v.  Rohson,  20  Tex.  754; 
Gardener  v.  Griffith,  93  Tex.  355,  55  S.  W. 
314;  Whitehead  v.  Fisher,  64  Tex.  638: 
Douglass  v.  Blount,  22  Tex.  Civ.  App.  493, 
55  S.  W.  526;  Vieno  v.  Gibson,  85  Tex.  434, 
21  S.  W.  1028. 

W.  M.  Fortescue  having  sold  the  land  to 
Emory  A.  Cobb  and  made  Isaac  N.  Watson 
a  naked  trustee,  there  is  no  privity  in  es- 
tate between  plaintiff  Blount,  who  must  de- 
raign  his  claim  through  Emory  A.  Cobb 
and  appellant  Douglass,  who  deraigns 
through  Isaac  N.  Watson.  The  right  to 
redeem  cannot  exist  where  there  is  no  priv- 
ity in  estate. 

Smith  V.  Austin,  9  Mich.  465;  Grant  v. 
DuoAie.  9  Johns.  591;  5  Wait,  Act.  &  Def.  I 
4,  p.  427. 

Fortescue  the  vendor,  could  not,  by  as- 
signing the  notes,  make  the  burden  of  re- 
covering the  land  less  onerous  upon  his  as- 
signee than  upon  himself  if  he  had  been 
the  plaintiff  in  the  suit. 

Coddington  v.  Wells,  59  Tex.  49;  Thomas 
V.  Beaton,  25  Tex.  318. 

The  court  erred  in  setting  aside  the  sale 
of  the  land  to  defendant  Douglass  at  the 
instance  and  in  favor  of  W.  S.  Swilley,  who 
had  no  interest  in  the  land,  and  because,  as 
against  the  Reliance  Lumber  Company  and 
W.  S.  Swilley,  the  sale  was  valid. 

Ayrcs  t.  Duprey,  27  Tex.  593,  86  Am. 
Dec.  657 ;  Boggess  v.  Howard,  40  Tex.  158 ; 
Riddle  v.  Turner,  52  Tex.  150. 

After  a  foreclosure  sale  of  a  tract  of  land 
under  a  judgment  the  judgment  lien  is  ex- 
hausted, and  the  owner  of  the  judgment  is 
no  longer  a  lien  creditor  as  to  the  land 
sold. 

Gardener  v.  Griffith,  93  Tex.  355,  55  S. 
W.  314. 

When  the  Reliance  Lumber  Company  sued 
on  the  third  note  for  $452,  and  obtained  a 
foreclosure  of  the  vendor^s  lien,  that  was 
an  aflirmance  of  the  contract  of  sale  on  the 
part  of  Fortescue,  the  assignor  of  the  note; 
and  the  legal  title  to  the  land  was  trans- 
ferred to  Watson,  the  vendee  of  the  land, 
and  afterwards  to  Douglass,  who  pur- 
chased under  the  foreclosure  sale. 

Ihid.;  Coddington  v.  WelU,  59  Tex.  49; 
Douqlass  v.  Blount,  22  Tex.  Civ.  App.  493, 
65  S.  W.  526. 
58  L.  R.  A. 


Mr.  Cteorge  C.  Oreer,  for  defendants  in 
error : 

Blount  held  a  valid  lien  and  charge  or 
debt  against  the  land;  also  the  superior 
legal  title  thereto. 

Freeman,  Judgm.  3d  ed.  p.  611,  §  572; 
2  Black,  Judgm.  §§  504,  610-615,  618; 
Philipowski  v.  Spencer,  63  Tex.  607;  Con- 
verse V.  Davis,  90  Tex.  466,  39  S.  W.  277 ; 
Baniett  v.  Pool,  23  Tex.  520;  Moseby  v. 
Burrow,  52  Tex.  404;  Hamblen  v.  Folis,  70 
Tex.  132,  7  S.  W.  834;  White  v.  Cole,  87 
Tex.  500,  29  S.  W.  759:  Jackson  v.  Ivory 
(Tox.  Civ.  App.)  30  S.  W.  716. 

The  suit  of  the  Reliance  Lumber  Com- 
pany against  Watson  et  'al.  did  not  affect 
Fortescue  one  way  or  another,  because  he 
was  not  a  party  thereto.  It  simply  trans- 
ferred from  Watson  to  Douglass  the  equity 
of  redemption,  to  be  exercised  in  the  first 
instance,  should  he  see  proper  to  avail  him- 
self thereof.  Failing  to  redeem,  Blount 
had  the  privilege  to  do  so. 

Robertson  y.Guerin,  60  Tex.  317;  Harris 
V.  Catlin,  53  Tex.  1. 

The  entire  mortgage  debt  was  represented 
by  the  three  notes.  The  cash  consideration 
(one  third  of  the  purchase  price)  was  no 
pait  of  it.  Even  if  Blount  occupies  as  low 
a  plane  as  a  junior  mortgagee,  he  must^  to 
redeem,  only  offer  to  pay  off  the  balaDce 
of  the  mortgage  debt  besides  that  held  by 
liim;  that  he  did.  Douglass  had  no  claim 
to  or  interest  in  the  cash  payment.  It  is 
true  he  bought  Watson's  estate  in  the  land: 
but  Watson  could  not  himself  have  pleaded 
limitation  against  the  purchase  price,  as 
Douglass  did,  and  f breed  Fortescue  or  any- 
one holding  under  him  to  refund  the  cash 
f)ayment  as  a  condition  of  recovery  of  the 
and.     Neither  can   Douglass. 

Whitehead  v.  Fisher,  64  Tex.  638;  Doug- 
lass V.  Blount,  22  Tex.  Civ.  App.  493,  55 
S.  W.  526;  Collins  v.  Riggs,  14  Wall.  491, 
20  L.  ed.  723;  Moore  v.  Giesecke,  76  Tex. 
551.  13  S.  W.  290;  McPherson  v.  Johnsonr 
69  Tex.  487,  6  S.  W.  798. 

A  person  claiming  an  estoppel  must  have 
acted  on  the  facts  represented  to  be  true,  so 
that  it  will  be  the  worse  for  him  if  the 
other  party  making  such  representations  is- 
permitted    to   deny   their   truth. 

2  Pom.  Eq.  Jur.  2d  ed.  §  805. 

If  Douglass  had  equities  it  was  his  duty 
to  plead  them.  He  did  not,  but  stood  on 
whatever  legal  rights  he  had.  He  also  re- 
fused the  equities  tendered  him.  Having 
no  legal  rights,  he  really  is  in  no  position 
to  complain.  He  should  have  asked  either 
to  redeem,  or  to  have  the  land  resold  and 
the  proceeds  equitably  prorated,  or  the 
land  equitably  divided.  On  either  of  these 
grounds  the  plaintiff  stood  ready  to  meet 
him.  Failing  to  plead  his  equities,  he 
cannot  complain. 

White  V.  Cole,  87  Tex.  500,  29  S.  W. 
760;  Stayie  Land  d  Cattle  Co.  v.  Boon,  73 
Tex.  549,  11  S.  W.  544;  Moore  v.  Giesecke, 
76  Tex.  551,  13  S.  W.  290;  Ufford  v.  Wells,. 
52  Tex.  612. 

An  attempt  to  procure  a  personal  judg- 
ment on  vendor's  lien  notes,  whether  effec- 
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tual  or  not,  will  not  operate  as  a  waiver  of 
the  vendor's  lien,  nor  pre%''ent  a  subsequent 
foreclosure  or  assertion  of  the  same. 

Waldron  v.  Zacharie,  64  Tex.  504;  Mc- 
Alpin  V.  Buniett,  19  Tex.  499;  Harris  \\ 
f^atlin,  53  Tex.  8;  McPherson  v.  Johnson, 
69  Tex.  487,  6  S.  W.  798. 

Even  where  a  suit  by  the  vendor  on  the 
debt  and  to  foreclose  may  of  itself  operate 
as  a  waiver  of  the  superior  legal  title,  so 
as  to  preclude  the  remedy  of  rescission, 
still,  when  the  vendee  or  any  subsequent 
vendee  refuses  to  pay  the  debt  and  perform 
the  contract,  but  repudiates  the  contract 
by  pleading  limitation  against  the  notes, 
such  right,  once  waived,  is,  by  the  inequi- 
table action  of  the  vendee,  revived. 

McPherson  v.  Johnson,  69  Tex.  487,  6  S. 
W.  798;  Harris  v.  Catlin,  53  Tex.  8;  Moore 
V.  Giesecke,  76  Tex.  543,  13  S.  W.  290;  (}ar- 
d€ner  v.  Griffith,  93  Tex.  355,  56  S.  W.  314. 

Douglass  stands  in  the  attitude  of  a  sub- 
vendee  under  Watson,  and,  not  being  a 
party  to  the  Nebraska  proceeding,  any 
waiver  resulting  from  that  action  would 
not  apply  in  his  favor. 

Gurdener  v.  Griffiih,  93  Tex.  355,  55  S. 
W.  314;  Ufford  v.  Wells,  52  Tex.  612; 
Thompson  v.  Robinson,  93  Tex.  165,  54  S. 
W.  243. 

The  mere  assignment  by  Fortescue,  the 
vendor,  of  one  of  the  vendor's  lien  notes 
(the  one  for  $452),  without  any  agreement 
to  give  it  a  preference  over  those  retained, 
would  not  of  itself  have  the  effect  of  giving 
the  superior  legal  title. 

Salmon  v.  Dotcns,  55  Tex.  243;  Wooters 
v.  Hollingsirorth,  58  Tex.  371;  McMichael 
V.  Jarvis,  78  Tex.  671,  15  S.  W.  Ill:  Doug- 
loJis  V.  Blount,  93  Tex.  499,  56  S.  W.  334; 
Whitehead  v.  Fisher,  64  Tex.  638. 

Messrs.  Bnllltt  Sc  Iionis  also  for  de- 
fendants in  error. 

Brown,  J.,  delivered  the  opinion  of  the 
court  : 

W.  M.  Fortescue  conveyed  to  Isaac  Wat- 
son a  half  leapie  of  land  for  $3,321,  of 
which  one  third  was  paid  in  cash,  and  for 
the  remainder  two  notes  for  $881  each,  pay- 
able in  one  and  two  years,  and  one  note 
for  $462,  payable  in  three  years,  were  exe- 
cuted by  Watson.  The  deed  executed  by 
Fortescue  reserved  a  lien  to  secure  payment 
of  the  notes.  Fortescue  at  once  assigned 
the  third  note  to  W.  S.  Swilley,  who,  with 
one  Cameron,  afterwards  indorsed  it  to  the 
Reliance  Lumber  Company.  That  company 
brought  suit  upon  the  note  against  Watson 
as  maker  and  Swilley  and  Cameron  as  in- 
dorsers,  and  sought  also  a  foreclosure  of 
the  lien  upon  the  land;  failing,  however, 
to  make  Fortescue  a  party.  A  judgment 
was  recovered  in  that  suit  against  all  of  the 
defendants  and  foreclosing  the  lien  as 
sought.  Order  of  sale  was  issued  upon  it, 
and  the  land  was  sold  thereunder,  and  W. 
L.  Douglass  became  the  purchaser  for  the 
sum  of  $50.  Thereafter  Swilley  prosecuted 
a  writ  of  error  from  the  judgment,  and  it 
was  reversed,  because  he  had  not  been  prop- 
erly served,  and  the  cause,  as  to  him,  was 
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remanded  for  further  proceedings,  but  the 
judgment  against  the  other  defendants  and 
the  foreclosure  was  not  disturbed.  The 
cau.se  as  to  Swilley  has  never  been  dis- 
posed of,  but  after  the  reversal  he  settled 
with  the  plaintiff  therein,  and  secured  from 
it  an  assignment  of  all  its  rights  in  the 
judgment  and  the  note  on  which  it  was 
founded.  Prior  to  the  recovery^  of  the  judg- 
ment referred  to  by  the  Reliance  Lumber 
Company,  Fortescue  had  brought  suit  in 
Nebraska  against  Watson,  seeking  personal 
judgment  alone  against  him  upon  the  two 
first  notes.  Watson  defended  on  the  ^ound 
that  the  purchase  of  the  land  was  in  fact 
made  by  and  for  one  Emory  A.  Cobb,  and 
that  the  deed  was  made  to  and  the  notes 
executed  by  him  (Watson)  as  the  deposi- 
tary of  the  title  for  Cobb,  and  that  the 
agrVement  of  all  parties  was  that  Watson 
was  not  to  become  personally  bound  upon 
the  notes.  Upon  this  defense  judgment 
was  rendered  in  his  favor.  There  were  no 
parties  to  this  proceeding  except  Fortes- 
cue and  Watson.  Thereafter,  and  subse- 
quent to  all  of  the  transactions  before 
stated,  except  the  assignment  from  the  Re- 
liance Lumber  Company  to  Swilley,  For- 
tescue indorsed  and  assigned  to  E.  A. 
Ulount  the  two  notes  originally  retained  by 
him,  and  also  executed  to  Blount  a  con- 
veyance of  all  his  (Fortescue's)  title  to  the 
land  for  which  the  notes  were  given.  The 
present  action  was  brought  by  Blount  De- 
cember 10,  1898,  against  Watson,  Cobb, 
Douglass,  Swilley,  and  others.  In  the 
amended  pleading  on  which  the  last  trial 
was  had  he  stated  the  history  of  the  trans- 
actions, and  offered  to  release  all  claim 
upon  the  land  if  the  defendant  entitled 
thereto  would  pay  the  notes  held  by  him; 
alleged  that  he  had  tendered  to  Douglass 
the  amount  paid  by  the  latter  at  the  sher- 
iff'8  sale,  and  that  he  had  deposited  in  court 
a  pum  sutficient  to  pay  off  the  Swilley 
judgment,  which  he  tendered  to  defendants, 
and  that  Douglass  had  asserted  against 
one  of  the  notes  the  defense  of  limitation. 
He  prayed:  V\T»t,  that  he  be  allowed  to 
recover  the  land;  or,  if  that  relief  should 
be  denied,  second,  for  judgnient  against 
Watson  for  the  amount  of  his  two  notes, 
and  a  foreclosure  of  his  lien,  and  sale 
of  the  land,  and  the  application  of  the  pro- 
ceeds to  his  claim,  or  proportionately  to  such 
claim  and  to  the  $452  note;  or,  if  this 
should  be  denied  for  a  proportionate  divi- 
sion of  the  land  between  him  and  the  de- 
fendants. Watson  and  Cobb  made  no  de- 
fense. Douglass  pleaded  limitation  against 
one  of  the  notes  sued  on.  set  up  his  title 
under  the  facts  stated,  and  pleaded  the  Ne- 
braska judgment  in  favor  of  Watson  in  bar 
of  any  recovery  on  the  notes.  He  denied 
plaintiff's  right  to  rescind  the  original  sale 
of  the  land  and  to  recover  it,  but  did  not 
offer  to  pay  the  notes  sued  on.  Swilley,  in 
addition  to  pleading  the  facts  upon  which 
his  rights  under  the  $452  note  and  the 
judgment  thereon  depend,  attacked  the  sher- 
iff's sale  to  Douglass,  and  sought  to  have 
it  set  aside  on  the  ground  that  Douglass 
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was  the  attorney  for  the  Reliance  Lumber 
Company  in  that  proceeding,  and  that  the 
sale  was  made  irregularly,  and  for  a  grossly 
inadequate  price.  The  jud^ent  of  the 
^strict  court,  which  was  affirmed  by  the 
court  of  civil  appeals  (62  S.  W.  429),  set 
aside  the  sale  to  Douglass,  requiring  the 
return  to  him  of  the  amount  of  his  bid  and 
interest;  ordered  the  money  paid  in  by 
plaintiff  to  pay  the  balance  of  the  judgment 
on  the  $452  note  to  be  paid  to  Swilley,  and 


trolled  by  him.  That  eminent  chancellor 
quoted  from  Hall  v.  Hallet,  1  COx,  Ch.  Cas. 
134,  this  language:  No  attorney  can  be 
permitted  to  ouy  in  things  in  a  course  of 
litigation,  of  which  litigation  he  has  the 
management.  This  the  policy  of  justice 
will  not  endure."  The  chancellor  then  con- 
tinued the  opinion  in  the  following  lan- 
^age:  ''But,  though  the  rule  disqualify- 
ing trustees,  and  particular Ijr  solicitors 
and    attorneys,    from    purchasing    at  sales 


adjudged  the  land  to  Blount.  The  court  of  |  brought  about  through  their  agency,  has 
civil  appeals  stated  meagerly  the  facts  ,  strong  pretensions  to  be  applied  to  this  very 
bearing  upon  Douglass's  purchase,  but  the !  case,  I  do  not  perceive  it  to  be  incumbent 
testimony  is  undisputed,  and  proves  that '  upon  me,  at  present,  to  decide  that  point. 
Douglass  &  Jackson,  a  firm  of  attorneys,  i  The  purchase  by  the  defendant  B.  was  made 
represented  die  Reliance  Lumber  Company  I  under  special  circumstances,  which  are  suf- 
in  procuring  the  judgment  under  which  the  |  ficient  of  themselves  (and  particularly  when 
land  was  sold ;  and  after  the  land  had  been ,  taken  in  connection  with  his  character  as 
advertised  for  sale  Douglass  informed  the  attorney  to  the  execution)  to  constitute 
Reliance  Lumber  Company  of  the  fact  that  { him  a  trustee  for  the  parties,  whose  inier- 
tlie  land  would  be  sold,  and  the  time  and '  ests  were  concerned  in  the  sale."  The  fol- 
place,  advising  his  client  to  purchase  the  I  lowing  comment  upon  that  opinion  by  Chief 
land;  but  the  lumber  company  declined  to !  Justice  Walworth  states  forcibly  the  falla- 
do  so,  and  instructed  Douglass  not  to  buy  I  cies  in  Chancellor  Kent's  dicta:  "I  con- 
the  land  for  it.  He  then  stated  to  the  offi-  sider  the  fact  that  the  purchase  was  made 
cers  of  the  company  that  he  would  buy  it '  by  the  attorney,  without  the  consent  and 
for  himself,  to  which  they  assented.  Swil- 1  against  the  interest  of  some  of  his  clients, 
ley  was  defendant  in  the  execution,  and  i  or  those  for  whose  benefit  he  is  supposed 
liable  for  the  amount  which  might  remain  j  to  act  as  attorney,  as  important  in  this 
unpaid  after  the  subjection  of  the  land,  and  '  case ;  for,  notwithstanding  the  court  ii* 
Douglass  informed  him  on  the  day  before  \  Howell  v.  Baker,  4  Johns.  Ch.  121,  said 
the  sale  that  it  would  occur,  stating  that  i  that  the  rule  disqualifying  solicitors  and 
Douglass  intended  to  buy  the  land,  as  his  |  attorneys  from  purchasing  at  sales  brought 
clients  declined  to  do  so.  Douglass  invited  i  about  by  their  agency  had  strong  preten- 
Swilley  to  join  him  in  the  purchase  of  the  sions  to  be  applied  to  the  case  of  an  appli- 
land,  which  the  latter  declined  to  do.  On  cation  by  the  defendant  in  an  execution  ta 
the  day  of  the  sale  Swilley  was  present,  |  set  aside  a  purchase  made  by  the  plaintiff's 
and  did  not  bid  upon  the  land,  nor  offer  i  attorney,  the  late  chancellor  intentionally 
any  objection  to  the  sale  being  made  at  |  avoided  deciding  that  point,  though  it  was 
that  time.  As  to  the  value  of  the  land,  -  directly  before  him  in  that  suit  I  think 
Swilley'  testified  that  he  was  afraid  to  bid  I  the  doctrine  has  never  been  carried  to  that 
upon  it  on  account  of  the  condition  of  the  I  extent,  even  in  the  decisions  of  the  English 
title,  but  that  the  land  was  worth  on  the '  courts,  which  have  gone  the  farthest  on  thi<» 
day  of  sale  about  $2  per  acre,  sold  in  the  j  subject.  The  reasons  why  the  attorney  or 
usual  manner  of  part  cash  and  the  balance ;  agent  is  not  permitted  to  purchase  are  be- 
on  time.  He  states  that  at  the  time  there  '  cause  it  is  supposed  to  be  inconsistent  with 
was  outstanding  encumbrance  of  $2,000, 1  the  duty  which  he  owes  to  those  for  whom 
besides  the  notes  held  by  Blount  and  the  |  he  is  employed  to  act,  and  from  the  rela- 
amount  of  the  judgment.  Swilley  says, ;  tion  which  exists  between  the  agent  and 
with  reference  to  the  sale  and  the  reason  his  principal,  or  between  the  attorney  and 
why  there  were  no  other  bidders,  "I  think  his  client.  But  these  reasons  cannot  apply 
everyone  else  felt  about  it  as  I  did  as  to  the  ,  to  the  defendant  in  the  execution.  Tlie 
land  and  its  value  at  the  time  of  the  sale."  '  plaintiff'B  attorney  owes  no  allegiance  to 
The  court  of  civil  appeals  disposed  of  the  I  the  defendant,  and  is  under  no  obligation 
sale  to  Douglass  in  very  few  words,  but  we  '  of  duty  to  take  care  of  his  interest;  nei- 
gather  from  the  opinion  that  the  judgment  |  ther  is  there  any  confidential  connection 
of  the  trial  court  was  aflirmed  because  existing  between  them.  There  can  be  no 
Douglass  was  attorney  for  plaintiff  in  the  doubt  of  the  right  of  a  plaintiff  to  purchase 
writ,  holding  that  a  purchase  by  an  attor-  \  on  his  own  execution.  And  I  think  there 
ney  with  the  consent  of  his  client  is  void  in  can  be  as  little  doubt  of  the  right  of  the 
favor  of  the  defendant  in  the  execution,  attorney  to  purchase  for  his  client,  with 
We  assume,  then,  that  the  court  sustained  |  his  assent,  or  to  purchase  for  himself,  or 
the  judgment  of  the  district  court  setting  j  as  the  agent  of  a  third  person,  with  the  like 
aside  the  sale  to  Douglass  upon  the  conten- 1  permission."  Hawley  v.  Crammer,  4  Cow. 
tion  presented  by  the  attorneys  for  Swilley,  j  733.     In  the  case  of  Howell  v.  Baker  the 


based  upon  MoLaury  v.  Miller,  64  Tex.  384 
That  case  rests  mainly  upon  Howell  v. 
Baker,  4  Johns.  Ch.  118,  in  which  Chancel- 
lor Kent  wrote  in  terms  severely  condemn- 
ing the  practice  of  an  attorney  buying  prop- 
erty exposed  to  sale  under  process  con- 
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chancellor  cites  the  following  three  cases: 
Ex  parte  Javies,  5  Ves.  Jr.  708,  Ew  parte 
Hughes,  6  Ves.  Jr.  617,  and  Hall  v.  HaUet, 
1  Cox,  Ch.  Cas.  134.  Each  of  the  first  two 
cases  involves  the  validity  of  a  purchase 
made  by  the  assignee  in  bankruptcy  and  his 
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aitomey  of  property  belonging  to  the  eBtate, 
and  the  court  in  each  case  held  the  sale  in- 
valid. No  court  in  this  country  would 
hesitate  to  make  the  same  ruling  upon  a 
like  state  of  facts.  The  case  of  aall  v. 
Hallet  presented  a  most  flagrant  fraud  per- 
petrated upon  minors  by  their  guardian  and 
his  attorney,  by  which  they  acquired  the  es- 
tate of  the  wards  through  a  purchase  by 
the  attorney.  The  proceeding  was  by  the 
wards  against  the  guardian  and  the  attor- 
ney to  set  aside  the  sale  and  require  them 
to  account  for  the  property  which  they  had 
thus  fraudulently  misapplied.  In  discuss- 
ing the  validity  of  an  assignment  made  by 
the  guardian  to  his  attorney  of  claims  be- 
longing to  the  wards'  estate  during  the 
pendency  of  the  guardianship,  the  court 
used  the  language  quoted  by  Chancellor 
Kent:  "No  attorney  can  be  permitted  to 
buy  in  things  in  a  course  of  litigation  of 
which  litigation  he  has  the  management. 
This  the  policy  of  justice  will  not  endure." 
This  language  had  no  reference  to  the  rights 
of  the  maker  of  the  note  assigned,  but  re- 
ferred alone  to  the  relation  that  the  guar- 
dian and  attorney  bore  to  the  wards  them- 
selves. Much  theorizing  has  been  based 
upon  the  expression  of  Iiord  Thurlow,  dis- 
torting it  into  the  assertion  of  a  trust  rela- 
tion between  an  attorney  and  the  opposite 
party  in  the  suit,  which,  we  think,  will  not 
endure  careful  investigation. 

Leiaenring  v.  Black,  5  Watts,  304,  30 
Am.  Dec.  322,  cited  in  McLaury  v.  Miller, 
was  a  suit  by  a  party  to  set  aside  a  sale  at 
which  the  attorney  of  plaintiff  had  pur- 
chased the  property  for  the  exclusive  bene- 
fit of  a  coplaintiff  in  the  execution ;  and  the 
court  held  that  the  attorney's  obligation  to 
each  of  his  clients  was  equal,  and  he  could 
no  more  purchase  for  one  client  to  the  ex- 
clusion of  the  other  than  he  could  purchase 
for  himself  in  fraud  of  both, — ^a  very  proper 
and  just  decision,  not  at  all  in  point  in  the 
caae  now  under  discussion,  nor  does  it  sup- 
port the  decision  in  McLaury  v.  Miller. 
Eotoell  V.  McCreery,  7  Dana,  390,  was  cited 
by  Judge  Staytcn.  In  that  case  an  attor- 
ney of  the  plaintiff  in  the  writ  purchased 
the  property  for  himself  and  another  party. 
5rhe  defendant  in  the  writ  brought  suit  to 
recover  the  property,  and  Judge  Robertson 
said:  "It  seems  to  us  that  the  purchase 
by  the  attorney  under  his  client's  execution 
should  be  deemed  to  have  been  invalid  and 
voidable  for  the  following  principal  rea- 
sons: First  A  purchase  by  an  attorney 
under  his  client's  execution  over  which  he 
had  control,  predisposes  a  chancellor  to 
look  on  the  transaction  with  a  peculiar 
jealousy  and  scrutiny,  and  should  never  be 
sustained  when  it  was  for  a  grossly  inade- 
quate price  and  exhibits  a  semblance  of  un- 
fairness." The  court  then  proceeds  to 
show  that  the  price  was  grossly  inadequate, 
and  that  the  circumstances  proved  that  the 
sale  was  unfairly  made.  As  usual,  the 
learned  judge  quoted  the  remark  of  Lord 
Thurlow  in  the  case  of  Hall  v.  Hallet,  but 
did  .not  apply  it  in  that  case.  Blight  v. 
Tohin,  7  T.  B.  Mon.  616,  18  Am.  Dec.  219, 
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involved  a  purchase  by  the  attorney  of  the 
plaintiff  in  the  writ»  and  the  court  set  the 
sale  aside  upon  the  ground  of  inadequacy  of 
consideration  and  unfairness,  saying:  "It 
has  been  held,  or  at  least  said  by  some 
chancellors,  that  a  purchase  by  counsel  in 
such  circumstances  ought  not  to  be  per* 
mitted  to  stand.  .  .  .  But,  without  ap- 
proving or  disapproving  these  authorities, 
and  not  wishing  to  be  understood  that  we 
go  the  whole  length  of  this  doctrine,  all  the- 
use  we  shall  make  of  it  is  to  show  that  the 
chancellor,  if  he  does  not  carry  out  this 
doctrine,  will  scrutinize  a  purchase  thua 
made  by  counsel  with  greater  strictness 
than  he  would  a  purchase  made  by  one  who 
had  no  control  over  the  execution;  and,  if 
there  be  circumstances  or  grounds  to  make 
such  purchaser  a  trustee,  it  will  be  done,, 
securing  to  him  all  the  money  which  he 
may  have  paid."  The  honorable  court  then 
proceeded  to  show  tbat  the  sale  in  that 
case  was  for  a  grossly  inadequate  price,  and 
under  circumsUnces  which  would  warrant 
any  court  of  equity  in  setting  the  sale  aside. 
Harper  v.  Perry,  28  Iowa,  58,  was  a  suit 
by  a  party  to  set  aside  a  purchase  made 
by  plaintiff's  attorney  of  the  property  of 
the  client,  in  litigation  at  the  time,  with- 
out the  knowledge  of  the  client,  and  against 
bis  interest.  'The  case  is  not  in  point. 
Jones  V.  Martin,  26  Tex.  62,  80  Am.  Dec. 
041,  was  decided  by  the  three  eminent 
judges  who  formed  the  first  supreme  court 
of  our  state,  and  the  opinion  was  delivered 
by  Justice  Wheeler,  in  which  he  quoted 
from  Chancellor  Kent,  as  did  Judge  Stayton 
in  McLaury  v.  Miller,  and,  like  Chancellor 
Kent,  Judge  Wheeler  based  the  decision 
upon  gross  inadequacy  of  price  paid  and 
the  unfairness  in  the  sale.  The  authoritiea 
cited  by  Judge  Stayton  do  not  sustain  the 
contention  in  this  case,  and  upon  a  careful 
consideration  of  the  case  of  McLaury  v. 
Miller  it  will  be  found  that  the  eminent 
jurist  who  wrote  the  opinion  followed  the 
example  of  the  chancellors  in  quoting  the 
general  language  of  criticism  upon  the  prac- 
tice of  attorneys  buying  at  sales  under 
writs  controlled  by  them,  but  decided  the 
case  upon  the  ground  that  the  price  was 
inadequate,  and  the  circumstances  suffi- 
cient to  justify  the  court  in  setting  the- 
sale  aside.  The  judgment  in  that  case  does 
not  rest  upon  the  proposition  that  the  sale- 
was  void  because  the  purchaser  was  the  at- 
torney of  the  plaintiff  in  the  writ.  The 
judgment  in  McLaury  v.  Miller  was  put 
upon  this  ground:  "The  inadequacy  of 
price  in  this  case  is  manifest,  and  it  has 
been  said  in  many  cases  where  this  is  true- 
that  slight  additional  circumstances  will 
justify  the  inference  that,  in  a  legal  sense,, 
the  sale  is  fraudulent.  The  circumstances 
in  this  case  we  deem  sufficient." 

We  have  gone  thoroughly  into  the  exami- 
nation of  all  the  cases  cited  by  Judge- 
Stayton  in  McLaury  v.  Miller,  have  exam- 
ined all  authorities  that  we  have  been  able 
to  find  bearing  upon  this  question,  and  have 
found  no  case  in  which,  at  the  instance  of 
the  defendant,  it  has  been  held  that  a  sale- 
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of  land  under  judicial  process  was  void  be- 
<»U8e  the  purchaser  was  attorney  for  the 
plaintiff  in  a  writ,  unless  the  circumstances 
impeached  the  fairness  of  the  transaction. 
It  is  a  well-settled  rule  of  law  that  an  at- 
torney cannot,  for  himself,  buy  property  ex- 
posed to  sale  by  process  under  his  control 
without  the  consent  of  his  client,  unless  he 
l>ids  a  sufficient  amount  to  discharge  the 
judgment  debt.  This  rule  has  been  rigidly 
enforced  by  the  courts,  and  should  not  be  re- 
laxed for  the  delicate  relation  of  trust  be- 
tween attorney  and  client  should  not  be  im- 
periled by  the  intrusion  of  the  selfish 
interest  of  the  trustee.  The  authorities 
justify  the  conclusion  that  when  an  attor- 
ney purchases  property  at  a  sale  under 
process  controlled  by  him,  without  circum- 
atance§  impeaching'  the  fairness  of  the 
transaction,  and  when  the  client  consents 
to  the  purchase,  or  the  attorney  bids  suffi- 
•cient  at  the  sale  to  discharge  the  judgment 
such  sale  will  be  held  good  against  any 
•claim  of  the  defendant  in  the  writ.  Le 
Conte  V.  Irwin,  19  S.  C.  559;  Cavender  v. 
Smith,  1  Iowa,  306;  Orayaoti  v.  Weddle, 
m  Mo.  539;  Hess  v.  Voaa,  52  111.  481;  Relf 
V.  Ivoif  10  La.  509;  Hyams  v.  Henidon,  36 
La.  Ann.  879.  In  Le  Conte  v.  IruHn,  above 
<dted,  the  court  said:  "We  do  not  see  why 
the  attorney  of  the  plaintiff,  after  judgment 
rendered  and  entered,  may  not  be  a  bona 
fide  bidder  at  a  judicial  sale  fairly  con- 
ducted, as  well  as  any  other  person.  He  has 
no  duty  to  perform  that  is  inconsistent 
with  the  character  of  purchaser.  The  law 
looks  with  jealousy  upon  contracts  between 
an  attorney  and  his  client  to  the  disadvan- 
tage of  the  latter,  but  here  there  was  no 
contract  with  the  client.  Miles  v.  Ervin, 
1  McCord,  Eq.  524,  16  Am.  Dec.  623.  The 
complaint  is  not  made  by  the  client  plain- 
tiff, but  by  the  defendant.  The  interests 
of  defendants  in  general  require  that  every- 
l)ody  may  bid.  If  the  plaintiff's  attorney  is 
forbidden  to  bid,  the  defendant  is  thereby 
injured  by  the  decrease  in  competition.  If 
nn  attorney  complies  with  his  oid,  or  pro- 
cures another  to  do  it  by  payment  out  of 
his  own  funds,  on  what  grounds  is  it  less 
a  bona  fide  bid  than  if  made  by  some  other 
person?"  We  think  the  court  of  South 
CJarolina  correctly  puts  the  matter  upon  the 
ground  that  there  is  no  relation  of  confi- 
dence or  trust  between  the  attorney  of  the 
plaintiff  and  the  opposite  party.  TTie  truth 
IS,  and  must  be  so  recognized  by  every  law- 
yer, that  of  all  people  the  lawyer  has  least 
confidential  relations  w^ith  the  party  against 
whom  he  is  conducting  litigation.  In  the 
nature  of  things,  they  deal  at  arm's  length. 
There  is  no  relation  of  contract  between 
them;  on  the  contrary,  the  attorney  is  un- 
der contract  with  his  client  to  prosecute 
the  claim  of  his  client  against  the  opposing 
party  with  the  purpose  of  securing  for  his 
client  all  that  the  law  and  the  evidence 
will  justify  in  fairness  and  honorable  deal- 
ing, and  it  would  be  placing  an  attorney  in 
an  exceedingly  awkward  position  to  say 
that  he  was  under  obligation  to  his  client 
to  press  a  claim  to  collection  on  the  best 
58  L.  R,  A. 


terms  consistent  with  right,  and  at  the 
same  time  hold  him  obligated  by  some  im- 
aginary trust  relation  between  him  and  the 
defendant  to  make  the  property  exposed  to 
sale  bring  the  entire  amount  of  his  client's 
debt.  The  statement  of  the  proposition 
shows  the  absurdity  and  the  unsoundness 
of  the  position  which  asserts  a  purchase  by 
the  attorney  under  such  circumstances  to 
be  voted  upon  the  ground  that  he  occupies 
a  trust  relation  to  the  opposite  party.  As 
was  said  by  the  court  of  South  Carolina,  it 
is  to  the  interest  of  both  parties  to  the  exe 
cution  that  everybody  should  bid,  and,  if 
a  rule  is  adopted  by  which  the  attorney  of 
the  plaintiff  would  be  disqualified  as  a  bid- 
der, the  defendant  would  be  thereby  de- 
prived of  the  benefit  of  such  bidding.  We 
can  find  no  sound  reason  of  public  policy 
upon  which  to  base  such  restriction,  and 
no  authority  to  sustain  it.  The  relation 
that  attorneys  occupy  towards  their  clients 
is  of  a  very  delicate  character,  in  the  high- 
est degree  confidential,  and  demands  of  &ie 
attorney  the  utmost  good  faith,  and  that 
he  refrain  from  "the  appearance  of  evil"  in 
the  conduct  of  his  client's  business.  Self- 
interest  must  not  be  allowed  to  modify  the 
zeal  of  an  attorney  nor  corrupt  his  loyaltj' 
to  his  client.  No  lawyer  is  justifiable  in 
acting  unfairly  towards  the  opposite  party. 
either  in  the  interest  of  his  client  or  him- 
self; and  slight  circumstances  tending  to 
prove  conduct  by  an  attorney  which  has 
prevented  property  exposed  to  sale  under 
his  direction  from  bringing  a  fair  price 
ought,  at  the  instance  of  either  party,  to 
be  held  sufficient  to  set  the  sale  aside.  This 
is  really  the  rule  announced  in  McLaury  v. 
Miller.  We  believe  the  rule  contended  for 
would  embarrass  the  enforcement  of  judg- 
ments, complicate  the  relations  between  cli- 
ents and  attorneys  and  the  duties  of  attor- 
neys to  the  opposing  parties,  resulting  in 
no  substantial  benefit.  We  therefore  con- 
clude that  the  district  court  erred  in  set- 
ting aside  the  sale  made  to  Douglass. 

The  most  important  and  most  difi&cnlt 
question  in  this  case  arises  out  of  the  hold- 
ing by  the  court  of  civil  appeals  that 
l^lount  had  a  right  to  recover  the  land  in 
question  because  Douglass  interposed  a 
plea  of  the  statute  of  limitation  against 
the  notes  sued  upon,  they  being  for  a 
part  of  the  purchase  money  of  the  land. 
If  Blount  held  all  of  the  notes  sriven  for 
the  purchase  money  of  the  land,  and  no  fore- 
closure had  occurred,  he  would  have  the 
right,  upon  the  interposition  of  the  plea  of 
limitation,  to  rescind  the  contract  of  sale 
and  recover  the  land;  for,  being  the  owner 
of  all  of  the  purchase-money  notes  and  of 
the  legal  title,  he  would  be  in  a  position 
to  rescind  the  contract  in  whole  by  sur- 
rendering all  of  the  notes  and  placing  the 
vendee  in  the  position  he  was  before  the 
contract  was  made.  When,  however,  For- 
tescue  assigned  one  of  the  notes  to  Swilley, 
he  put  it  out  of  his  power  to  rescind  the 
whole  contract.  Therefore  his  right  of  re- 
scission ceased  to  exist,  and,  having  no  "right 
of   rescission  himself  at  the  time  he  con- 
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▼eyed  to  Blount,  he  could  pass  no  ^eater 
right  than  he  possessed.  The  legal  title,  as 
it  is  termed,  and  the  purchase-money  notes 
being  once  separated  and  held  by  different 
people,  the  right  of  rescission  ceased  for 
the  time  being;  but,  upon  the  legal  title 
^nd  all  of  the  purchase-money  notes  being 
again  united  in  the  same  person,  the  right 
of  rescission  would  be  revived.  White  v. 
-Cole,  87  Tex.  500,  29  S.  W.  759.  But  in  that 
•case  no  foreclosure  had  occurred,  and  the 
legal  title  was  voluntarily  conveyed  to  the 
holder  of  the  note.  After  he  assigned  the 
note,  Fortescue  held  the  legal  title  in  trust 
to  secure  the  payment  of  the  notes  retained 
by  himself  and  the  one  assigned.  The  legal 
title  in  Fortescue  amounted  simply  to  a 
trust,  and  he  could  not  so  dispose  of  the 
legal  title  as  to  impair  the  lien  of  the  note 
he  had  transferred.  Farmers'  Loan  A  T. 
Oo.  V.  Beckley,  93  Tex.  272,  54  S.  W.  1027 ; 
Russell  V.  Kirkhride,  62  Tex.  457.  The  ti- 
tle which  remained  in  Fortescue  was  not  the 
subject  of  sale  under  execution.     Willis  v. 


the  land,  or  to  demand  the  money  and  fore- 
close the  lien  of  the  notes  upon  the  land; 
but  he  had  not  the  right  at  the  same  time 
to  claim  both  the  land  and  the  money. 
Gardener  v.  Oriffitk,  93  Tex.  355,  56  S.  W. 
314.  A  foreclosure  of  the  notes  and  a  sale 
of  a  part  of  the  land  by  Fortescue  would 
have  affirmed  the  contract  as  to  the  whole 
of  the  land,  and  he  could  not  afterwards  re- 
cover that  portion  which  he  had  not  sold. 
Ibid.  Having  assigned  one  of  the  notes  and 
a  part  of  the  lien  to  Swilley,  the  right  to 
demand  the  money  upon  that  note,  and  to 
foreclose  and  enforce  the  payment  of  it  by 
the  sale  of  the  land,  passed  by  the  assign- 
ment. Whitehead  v.  Fisher,  64  Tex.  641. 
Certainly  it  could  not  be  that  Fortescue  had 
the  right  to  reclaim  the  land,  and  at  the 
same  time  the  assignee  could  demand  the 
money.  It  follows  that,  when  the  lumber 
company  exercised  the  privilege  of  foreclos- 
ing, it  was  an  election  to  proceed  against 
the  land,  and  placed  it  beyond  the  power  of 
Fortescue  or  the  lumber  company  to  rescind 


SommerviUe,  3  Tex.  Civ.  App.   509,  22  S.  j  the  sale  to  Cobb  while  the  sale  under  the  foreV 


W.  781.  Application  for  writ  of  error  pre 
senting  this  question  alone  was  refused.  The 
reserved  title  could  not  have  been  conveyed 
by  Fortescue  to  the  prejudice  of  the  holder 


closure  judgment  remained  in  force.  It  is 
manifest  that  the  right  of  Blount  to  rescind 
depends  upon  his  right  to  redeem  the  land 
from  the  sale  made  under  the  judgment  of 


of  the  notes  for  the  purchase  money.     It  •  the  lumber  company,  by  which  he  would  ac 


was  not  such  an  interest  in  the  land  as  would 
pass  by  devise  of  lands.  Summerhill  v. 
Hanna,  72  Tex.  228,  9  S.  W.  881.  If  the 
vendor  had  parted  with  all  the  notes  he 
"would  not  have  been  a  necessary  party  to 
A  foreclosure,  but  the  title  would  be  per- 
fected upon  foreclosure  and  sale  at  the  suit 
of  the  assignee  of  the  notes.  McCamly  v. 
Waterhouse,  80  Tex.  341,  16  S.  W.  19.  It 
is  apparent,  then,  that  the  legal  title  that 
remained  with  Fortescue  after  the  assign- 
ment of  one  note  to  Swilley  was  not  a'prop- 
erty  right  in  the  land  that  could  be  encum- 
bered by  the  transferred  note.  By  the  trans- 
fer of  one  of  the  purchase-money  notes  to 
Swilley,  the  lien  upon  the  land  passed  to  the 
assignee  in  the  proportion  that  the  assigned 
note  bore  to  the  .whole  debt  secured  upon  the 
land,  and  he  was,  by  the  transfer  and  deliv- 


ery of  the  note,  empowered  to  foreclose  upon  I  under  a  judgment  and  foreclosure,  to  which 


quire  the  note  foreclosed.  Admitting,  for 
the  sake  of  the  argument,  that  redemption 
would  restore  the  right  of  rescission,  it  is 
certainly  true  that,  if  he  cannot  redeem, 
his  right  to  claim  the  land  cannot  be  re- 
vived and  asserted  in  this  case.  In  his  work 
on  Equity  Jurisprudence,  §  1220,  Mr.  Pom- 
eroy  says:  **Any  person  who  holds  a  legal 
estate  in  the  mortgaged  premises,  or  in 
any  part  thereof,  derived  through,  under,  or 
in  privity  with  the  mortgagor,  and  any  per- 
son holding  either  a  legal  or  equitable  lien 
on  the  premises,  or  any  part  thereof,  under 
or  in  privity  with  the  mortgagor's  estate, 
may  also  in  like  manner  redeem  from  the 
prior  mortgage."  In  Whitehead  v.  Fisher, 
04  Tex.  639,  this  court  held  that  the  holder 
of  one  of  a  series  of  purchase-money  notes 
might  redeem  the  land  from  a   sale  made 


the  land  to  the  extent  of  his  lien.  9  Enc. 
PL  &  Pr.  270o; Lynchv.  Elkes,  21  Tex.  229; 
Pugh  V.  Holt,  27  Miss.  461 ;  Gain  v.  Hanna, 
63  Ind.  411;  Ooodall  v.  Mopley,  46  Ind. 
358.     The  foreclosure  by  the  lumber  com 


he  was  not  a  party,  upon  another  note  of 
the  same  series,  which  had  been  transferred 
with  a  right  of  prior  payment,  because  the 
holder  of  the  postponed  note  was  in  the  at- 
titude of  a  subsequent  mortgagee.     Under 


pany  of  the  note  assigned  to  Swille;]^  did  I  the   facts   the   assignment   of   the   note   by 


not  affect  the  rights  of  Fortescue,  who  was 
not  made  a  party;  but  by  his  purchase 
Douglass  acquired  the  title  of  Cobb,  the  or- 


Fortescue  to  Swilley  gave  no  priority  of 
right  over  those  retained.  The  holders  of 
the  several  notes  occupied   the  relation  of 


jginal  vendee,  and  the  interest  that  the  lum-  |  equal  lienholders  under  the  same  mortgage, 
ber  company  had  in  the  land,  which  gave  |  Salmon  v.  Downs,  55  Tex.  243 ;  Wooters  v. 
Douglass  title  to  so  much  as  the  foreclosed  \  Hollingstcorth,  68  Tex.  371;   McMichael  v. 


lien  represented.  Pugh  v.  Holt,  27  Miss. 
461;  Thompson  v.  Rohinsofi,  93  Tex.  170, 
54  8.  W.  243 ;  Foxier  v.  Powers,  64  Tex.  250 ; 
Dean  v.  Hudson,  1  Posey,  Unrep.  Cas.  (Tex.) 
371.  Douglass  held  the  land  under  his  pur- 
-chase  subject  to  the  lien  of  the  outstanding 
notes  in  the  hands  of  Fortescue.  While 
Forescue  held  all  of  the  notes,  he  had  the 
right,  upon  the  breach  of  the  contract  or 
Ihe  repudiation  of  it  by  the  vendee,  to  claim 
68  L.  R.  A.  45 


Jarms,  78  Tex.  672,  15  S.  W.  111.  Fortes- 
cue having  voluntarily  parted  with  the  right 
to  reclaim  the  land,  he  and  Swilley  held  the 
notes  as  if  the  lien  had  never  been  reserved 
in  the  face  of  the  deed  or  the  notes.  Each 
might  foreclose  the  lien  of  his  note  or  notes. 
Accepting  the  rule  laid  down  in  the  case  of 
Whitehead  v.  Fisher  as  the  established  law 
in  this  state,  Blount  does  not  come  within 
its  terms,  because  the  notes  which  he  holds 
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were  never  subordinate  in  any  way  to  the 
lien  of  the  note  foreclosed  by  the  lumber 
company,  nor  did  the  foreclosure  and  sale 
under  that  note  in  any  manner  impair  the 
rights  of  Fortescue.  He  had  the  same  right 
to  foreclose  upon  the  land  that  existed  be- 
fore the  foreclosure  by  the  lumber  company, 
by  which  he  can  secure  his  proportionate 
part  of  the  value  of  the  land. 

It  may  be  contended,  however,  that  as  the 
legal  title  remained  in  Fortescue,  and  as- 
signed to  Blount,  the  note  transfened  to 
and  foreclosed  by  the  lumber  company  held 
a  lien  upon  that  legal  title,  and  the  fore- 
closure terminated  the  right  to  rescind.  The 
fact  that  the  note  held  a  lien  upon  the  land 
to  which  the  legal  title  attached  does  not 
give  the  right  of  redemption,  because  the 
notes  which  Fortescue  owned  at  the  time 
of  the  foreclosure  held  an  equal  lien  with 
the  note  foreclosed,  and  there  was  no  super- 
iority of  the  lien  foreclosed  over  that  which 
Blount  now  asserts.  The  term  "legal  title,** 
as  applied  to  that  which  was  reserved  to 
the  vendor  by  the  sale,  is  misleading,  unless 
it  be  understood  with  the  qualification  Liiat 
it  is  not  a  property  right  in  the  land,  but 
simply  a  trust  which  existed  in  Fortescue 
for  the  benefit  of  himself  and  of  the  owner 
of  the  foreclosed  note  equally.  This  trust 
was  of  a  very  peculiar  nature,  for  while 
the  title  was  held  for  the  benefit  of  the  as- 
signee of  the  note  the  lumber  company  could 
not  have  forced  Fortescue  to  convey  that 
title  to  it  to  enable  it  to  enforce  its  own 
debt,  nor  could  it  have  compelled  him  to 
assert  the  legal  title  in  its  behalf.  Farm- 
era*  Loan  d  T.  Co.  Y.Beckley^dS  Tex.  267, 
54  S.  W.  1027.  The  object  of  redemption 
in  this  case  would  be  to  acquire  the  debt 
foreclosed,  so  that  the  right  to  reclaim  the 
land  might  be  asserted.  If  the  owner  of 
the  assigned  note  could  not  compel  the  trus- 
tee to  execute  the  trust,  and  assert  the  title 
in  execution  of  the  trust,  then  by  what  rule 
of  right  can  it  be  held  that  the  trustee  could 
compel  the  beneficiaiy  to  assign  and  trans- 
fer its  debt  to  him  for  his  own  benefit?  The 
foreclosure  by  the  lumber  company  did  not 
destroy  the  right  of  rescission  in  Fortescue, 
for  he  parted  with  that  when  he  assigned 
one  of  the  notes,  and  the  enforcement  of 
the  lien  made  the  assertion  of  the  reserved 
title  impossible.  The  scope  of  the  doctrine 
that  the  vendor  under  a  deed  reserving  a  lien 
may  reclaim  the  land  if  the  purchase  money 
be  not  paid  would  be  greatly  extended  if 
it  should  be  held  that  Blount,  under  the  facts 
of  this  case,  has  the  right  to  set  aside  the 
judgment  foreclosing  the  lien  in  favor  of 
the  lumber  company,  and  sale  thereunder; 
thereby  annulling  the  election  made  by 
Fortescue  in  transferring  the  note,  and  by 
the  assignee  in  foreclosing  and  selling  the 
land.  Such  ruling  would  disregard  the 
rights  of  Douglass,  acquired  when  the  right 
of  rescission  had  been  voluntarily  abandoned 
by  the  original  vendor.  Redemption  by 
Blount  would  impose  upon  Douglass  the 
burden  of  paying  the  entire  judgment  un- 
der which  he  purchased  the  land,  as  well 
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as  the  notes  held  by  Blount  himself,  or  to> 
surrender  his  right  acquired  from  the  orig- 
inal vendee  and  from  the  assignee  of  the 
note,  and  receive  alone  that  which  he  had 
paid.  It  would  be  no  less  just  to  apply  this 
doctrine  to  a  case  in  which  the  vendor's  lien 
exists  without  special  reservation,  but  our 
courts  have  held  that  the  holders  of  such 
notes  have  no  remedy  but  to  enforce  the 
debt.  Blount  has  not  the  right  to  redeem 
the  land.  Therefore  he  cannot  recover  it 
in  this  suit,  but  must  rely  upon  his  notes^ 
as  if  the  lien  had  not  been  expressly  re- 
served. 

It  is  ordered  that  the  judgments  of  the 
District  Court  and  Court  of  Civil  Appeals 
he  reversed,  and  that  this  cause  be  remanded 
to  the  District  Court  of  Liberty  County, 
with  instructions  to  try  the  case  upon  the 
suit  of  Blount  to  recover  upon  the  vendor*s 
lien  notes  and  to  foreclose  the  vendor's  lien. 
Swilley,  having  no  interest  in  the  notes 
sought  to  be  foreclosed,  nor  in  the  land,  is 
therefore  not  entitled  to  participate  in  the 
proceeds  of  the  sale  of  the  land.  If  Blount 
shall  recover  upon  one  or  upon  both  notes, 
and  the  lien  of  such  note  or  notes  be  estab- 
lished, then  the  court  should  foreclose  the 
lien,  and  order  the  land  to  be  sold  as  under 
execution;  the  proceeds  to  be  distributed  as 
follows:  (1)  To  the  payment  of  the  costs 
of  the  suit,  and  the  costs  of  sale  and  collect- 
ing the  money,  which  is  not  intended  to  di- 
rect the  disposition  of  the  costs  between  the 
parties.  ( 2 )  The  balance  of  the  proceeds  of 
the  sale  of  the  land  should  be  divided  be- 
tween Blount  and  Douglass  in  the  following 
manner :  The  principal  of  the  note  or  notes 
foreclosed  in  this  suit  shall  be  taken  to  rep- 
resent the  interest  of  Blount,  and  the  prin- 
cipal of  the  note  heretofore  foreclosed,  under 
which  Douglass  purchased,  shall  represent 
the  interest  of  Douglass,  and  the  proceeds  of 
the  sale  of  the  land  should  be  divided  be- 
tween the  two  in  the  ratio  that  these  sums 
bear  to  each  other.  It  is  ordered  that  Dong- 
lass  recover  of  Blount  and  Swilley  all  costs 
of  the  court  of  civil  appeals  and  of  this 
court. 

'Williams,   J.,   dissenting: 

The  opinion  of  the  court,  as  understood 
by  the  writer,  holds  that  as  the  efifect  of 
the  assignment  of  one  of  the  purchase-money 
notes  by  Fortescue  to  Swilley,  and  by  him 
to  the  lumber  company,  the  suit  and  judg- 
meni  of  foreclosure  upon  it  by  that  com- 
pany, and  the  purchase  by  Douglass  under 
such  judgment,  the  legal  title  which  re- 
mained in  Fortescue  when  the  original  sale 
was  made  was  cut  off  and  determined,  and 
as  a  consequence,  that  Douglass,  while  re- 
fusing to  pay  the  other  notes,  and  pleading 
limitation  against  one  of  them,  may  hold 
the  laud  subject  alone  to  the  lien  securing 
the  note  which  is  not  barred.  Not  being 
able  to  assent  to  this  view  of  the  law  of  the 
case,  or  to  the  result  to  which  it  leads,  the 
writer  regards  the  question  as  of  sufficient 
importance  to  justify  a  statement  of  the 
reason  for  his  dissent. 
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That  the  original  contract  of  sale  was  ex- 
ecutory in  form,  and  left  in  the  vendor,  For- 
tescue,  the  legal  title,  with  the  consequent 
right,  upon  refusal  of  the  vendee  to  pay  the 
purchase  money,  to  rescind  and  reclaim  the 
land  as  a  means  of  enforcing  his  rights 
affainst  the  defaulting  purchaser,  is  nowhere 
disputed.  The  opinion  of  the  majority  is 
not  understood  as  holding  that  the  assign- 
ment of  one  of  the  notes  at  once  ])ut  the 
matter  in  such  an  attitude  as  to  forever 
extinguish  this  right,  or  that  under  no  cir- 
cumstances could  the  holder  of  the  legal 
title  afterwards  exercise  it  in  case  it  became 
necessary  for  his  protection.  That  such  was 
not  the  effect  of  the  assignment  alone  is  put 
beyond  question  by  former  decisions  of  this 
court.  In  Wkitfi  v.  Cole,  87  Tex.  600,  29  S. 
W.  759,  a  sale  of  land  w^as  made;  the  ven- 
dee, for  the  purchase  money,  paying  $1,000 
cash,  assuming  two  notes  owned  by  the  ven- 
dor to  a  third  party,  and  giving  to  the  ven- 
dor a  note  for  $1,000;  the  deed  reserving  a 
lien  to  secure  purchase  money.  This  note 
was  assigned  by  the  vendor  to  Mrs.  White, 
and  after  it  became  barred  by  limitation 
the  vendor  also  conveyed  to  her  all  his  right, 
title,  and  interest  in  the  land ;  Cole,  the  pur- 
chaser, having  previously  paid  the  assiuned 
notes.  It  was  held  that  the  right  to  rescind, 
upon  the  purchaser  refusing  to  pay  the  $1,- 
000  note  and  pleading  limitation  against 
it,  still  existed,  and  that  Mrs.  White,  hold- 
ing both  the  note  and  the  legal  title,  could 
recover  the  land.  It  will  be  noted  that  pare 
of  the  claim  for  purchase  money  was  first 
assigned  to  the  party  whose  notes  were  as- 
sumed by  the  purchaser,  and  part  were  re- 
tained by  the  vendor,  and  afterwards  as- 
signed to  Mrs.  White.  The  necessary  mean- 
ing of  this  decision,  therefore,  is  that  as- 
signments of  all  or  parts  of  the  claim  for 
unpaid  purchase  money,  even  to  different 
persons,  does  not  constitute  such  a  final  and 
irrevocable  affirmance  of  the  sale  as  to  de- 
stroy forever  the  power  of  the  vendor,  or  of 
a  holder  of  the  unpaid  notes  and  of  the  legal 
title,  to  assert  it  whenever,  by  the  refusal 
of  the  purchaser  to  pay  the  purchase  money, 
it  is  made  essential  to  the  protection  of 
those  entitled  to  look  to  the  land  for  en- 
forcement of  their  rights.  In  Crafts  v. 
Daugherty,  69  Tex.  477,  6  S.  W.  850,  a  de- 
cision quite  as  pertinent  to  the  present  dis- 
cussion was  made.  There  was  a  sale  of  land 
for  $1,600, — $200  cash  and  the  balance  on 
time.  To  secure  such  balance,  the  purchaser, 
at  the  time  lie  received  his  deed,  executed 
to  the  vendor  a  mortgage,  with  power  of 
sale;  thus  making  the  contract  executory. 
He  paid  all  but  $600,  and  gave  a  note  for 
that  sum,  and  a  new  mortgage  in  lieu  of  the 
first  one  to  secure  it.  The  vendor  assigned 
the  note  to  a  third  party,  and  afterwards 
caused  a  sale  under  the  mortgage  to  be 
made  for  the  benefit  of  the  assignee,  and  the 
latter  purchased  the  land  at  such  sale.  The 
vendor  then  executed  to  the  assignee  a  con- 
veyance of  the  land.  In  a  contest  between 
the  original  purchaser  and  the  assignee  of 
the  note,  it  was  held  that  the  sale  under  the 
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mortgage  was  void,  fur  reasons  unimportant 
here,  and  that  the  purchase  thereat  by  such 
assignee  passed  no  right,  but  that  the  con- 
veyance from  the  original  vendor  to  the  as- 
signee vested  in  him  the  legal  title,  which 
had  always  remained  in  the  vendor,  and 
which  could  only  be  defeated  by  the  original 
vendee  by  payment  of  unpaid  purchase 
money.  These  decisions  lead  to  the  propo- 
sition that  when  all  of  the  purchase-money 
notes  and  the  legal  title  are  held  by  the 
same  person,  and  the  vendee  refuses  to  pay 
the  purchase  money,  such  holder  still  has 
the  right  of  rescission,  notwithstanding  the 
fact  that  the  ownership  of  the  notes  and 
of  the  legal  title  may  have  been  previously 
separated  and  vested  in  different  persons. 
The  opinion  of  the  majority  of  the  court  so 
holds,  but  states  the  doctrine  to  be  that  the 
assignment  of  one  of  the  notes  puts  it  be- 
yond the  power  of  the  vendor  to  reclaim  the 
land,  but  that  if  he  reacquires  the  assigned 
note,  or  conveys  the  legal  title  to  the  holder 
of  it,  the  right  is  revived.  It  seems  obvious 
to  the  writer  that,  if  this  right  or  title  ever 
passes  for  a  moment  from  the  vendor,  a  re- 
sulting right  at  once  vests  in  the  vendee,  for 
these  two  are  the  only  ones  who  have  any 
character  of  title.  That  which  remains  in 
the  vendor  is  undoubtedly  a  species,  and  an 
important  species,  of  title.  If  it  passes 
from  him  it  vests  in  some  other  person,  and 
that  other  person  must  be  the  only  one,  be- 
sides the  vendor,  having  any  character  of 
title, — the  purchaser.  TTiat  it  does  not  vest 
in  the  assignee  of  the  note  by  the  assignment 
thereof,  numerous  decisions  hold.  If  it  has 
once  passed  from  the  vendor,  his  subsequent 
conveyance  to  the  assignee  cannot  invest 
him  with  it,  nor  could  a  reacquisition  by  the 
vendor  of  the  note  restore  it  to  him,  for  the 
plain  reason  that  in  neither  instance  would 
it  be  in  the  person  imdertaking  to  convey. 
The  truth  is  that  it  is  always  in  the  vendor 
until  the  vendee  has  performed  the  condi- 
tion upon  which  it  is  to  vest  in  him,  or  un- 
til the  vendor  has  conveyed  it,  or  until  he 
has  in  some  way  finally  estopped  himself 
from  asserting  it.  The  ways  in  which  he 
may  so  estop  himself  are  discussed  in  Gard- 
ener V.  Griffith,  93  Tex.  355,  55  S.  W.  314. 
It  is  undoubtedly  true  that  certain  condi- 
tions must  exist  to  entitle  its  holder  to  as- 
sert and  enforce  it,  but  this  by  no  means 
proves  that  it  has  ever  passed  from  him  or 
ceased  to  exist.  It  is  also  true  that,  by  the 
assignment  of  a  part  of  his  claim  for  the 
purchase  money,  the  vendor  imposes  cer- 
tain limitations  on  his  right  to  assert  his 
legal  title  by  rescinding  and  taking  back 
the  land,  and  the  extent  of  these  limitations 
is  one  of  the  principal  questions  in  this  case. 
Neither  Fortescue  nor  Blount  ever  reac- 
quired the  assigned  note,  but  in  this  action 
Blount  proposed,  and  was  permitted  to  do 
that  which,  in  the  judgment  of  the  writer, 
he  had  the  absolute  right  to  do,  and  which, 
for  all  purposes  of  the  case,  was  equivalent 
to  such  a  reacquisition,  viz.,  to  pay  the  note 
to  those  entitled  to  receive  the  money  upon 
it,  and  tlius  disencumber  his  title,  and  make 
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perfect  hi?  right  against  the  purchaser  re- 
fusing to  pay  the  purchase  money.  In  or- 
der to  sustain  this  proposition,  it' is  impor- 
tant to  ascertain  definitely  the  attitudes 
and  rights  of  each  of  the  parties  as  they  ex- 
isted after  the  assignment  of  the  note  to 
Swilley,  and  this  may  be  suflSciently  done 
from  the  decisions  of  this  court. 

The  vendee  acquired  no  new  rights.  Hie 
contract  of  sale  remained  executory,  and 
under  it  he  could  only  acquire  title  by  pay- 
ment of  all  the  notes.  The  rights  acquired 
by  the  assignee  of  the  note  were  subtracted 
wholly  from  those  which  resulted  to  the 
vendor  from  the  contract  of  sale,  and  added 
nothing  to  those  of  the  vendee.  White  v. 
Cole,  87  Tex.  500,  29  S.  W.  759 ;  Crafts  v. 
Daugherty,  69  Tex.  477,  6  S.  VV.  850;  Rus- 
sell V.  Kirkhride,  62  Tex.  456.  It  is  true 
that,  in  any  rescission  by  the  vendor,  he 
would  have  to  protect  the  vendee  against 
the  assigned  note;  but,  as  will  appear  fur- 
ther on,  such  protection  would  result  from 
the  only  exercise  the  vendor  could  make  of 
his  right  of  rescission. 

The  assignee  of  the  note  obtained  by  the 
transfer  the  right  to  collect  the  amount  of 
it,  and,  as  security,  a  lien  on  the  land  co- 
equal with  that  of  the  vendor,  securing  the 
notes  retained  by  him.  It  is  unnecessary 
here  to  consider  any  question  of  priority  of 
lien,  as  this  opinion  does  not  depend  on  any 
such  question.  That  such  was  the  extent 
of  the  right  of  the  assignee  is  established  by 
the  decisions  of  this  court.  Russell  v.  Kirk- 
hride,  62  Tex.  456;  Stephens  v.  Mathews,  69 
Tex.  341,  6  S.  W.  667;  Farmers'  Loan  d  T. 
Co.  V.  Beckley,  93  Tex.  273,  54  S.  W.  1027. 

From  this  statement  of  the  rights  of  the 
vendee  and  of  the  assignee,  it  is  obvious 
that,  as  the  vendor  by  his  assignment  of 
one  of  the  notes  jmssed  none  of  his  original 
rights  to  the  vendee,  they  remained  after 
such  assignment  the  same  as  they  were  be- 
fore, except  as  they  were  diminished  by 
those  conferred  upon  the  assignee.  He  re- 
mained possessed  of  the  legal  title,  and,  as 
he  retained  some  of  the  notes,  of  a  lien  upon 
the  land  to  secure  their  payment,  which, 
waiving  questions  of  priority,  was  equal  to 
that  of  the  assignee.  To  speak  more  accu- 
Tately,  he  had,  to  secure  his  notes,  the  same 
)ien  as  that  which  secured  the  assigned 
note:  for  such  a  lien  is  an  entirety,  and 
charges  all  of  the  notes  equally  upon  all  of 
the  land.  The  legal  title  was  held  upon  cer- 
tain trusts  for  the  holder  of  the  assigned 
note  and  for  the  vendee,  but  also  as  a  means 
by  which  the  vendor  might  enforce  the  right 
retained  by  himself.  The  only  impediment 
to  the  assertion  of  this  legal  title  upon  re- 
fusal of  the  vendee  to  pay  the  purchase 
money  was  the  right  of  the  holder  of  the 
assigned  note  to  have  it  paid.  This  right, 
in  the  opinion  of  the  writer,  was  demon-' 
strably  an  encumbrance  upon  the  title  of 
the  vendor,  as  well  as  upon  that  of  the 
vendee,  which  either  had  the  right  to  remove 
by  paying  off  the  outstanding  note.  It  is 
said  in  the  majority  opinion  that  such  a 
legal  title  is  held  only  in  trust,  and  is  not 
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a  property  right  in  the  land  that  could  be 
encumbered  by  the  transferred  note.  The 
answer  is  that  after  default  by  the  vendee 
the  title  remaining  in  the  vendor  becomes. 
as  between  him  and  the  vendee, — the  only 
persons  who  have  any  title, — the  superior 
one;  in  fact,  the  legal  and  equitable  title. 
This  is  necessarily  true,  because  the  pur- 
chaser has  acquired  no  new  right  in  the 
land,  and  the  assignee  of  the  note  has  ac- 
quired only  a  lien  upon  it.  When  the  pur- 
chaser refuses  to  pay,  the  right  and  title 
of  the  vendor  become  paramount  to  all 
claims  except  the  outstanding  lien  of  the  as- 
signed note.  When  the  vendee  will  not  pay 
any  of  the  notes  for  purchase  money,  no 
right  of  his  exists  to  pre%'ent  rescission,  ex- 
cept the  right  to  be  protected  against  per- 
sonal liability  on  the  notes,  and  this  would 
be  fully  guarded  by  the  vendor  paying  off 
the  assigned  note  and  then  rescinding  the 
contract;  and,  as  the  assignee  of  the  note 
has  no  right  but  to  receive  the  amount  due 
on  it,  that  right  is  satisfied  by  payment,  and 
under  such  circumstances  no  reason  is  per- 
ceived why  the  vendor  has  not  the  right  ac- 
corded to  all  persona  whose  titles  are  en- 
cumbered,— to  satisfy  the  encumbrances  and 
clear  their  titles. 

A  passage  from  the  opinion  of  Judge 
Stayton  in  Whitehead  v.  Fisher,  64  Tex. 
641,  will  serve  to  illustrate  the  proposition 
that  the  assigned  note  was  an  encumbrance 
on  the  title  of  both  vendor  and  vendee. 
Whitehead,  the  vendor  in  an  executory  con- 
tract of  sale  of  land,  had  assigned  one  of  the 
purchase-money  notes,  and  retained  the 
I  other.  The  case  is  unlike  this  in  its  facts, 
I  but  the  remarks  of  the  learned  judge  show 
I  his  views  as  to  the  effect  of  such  a  transac- 
tion, and  state  one  of  the  propositions  on 
which  he  bases  his  conclusion:  "Under  a 
long  line  of  decisions  in  this  state,  the  l^al 
title  to  the  land  remained  in  Whitehead 
[the  vendor],  as  between  himself  and  Fisher 
[the  purchaser] ;  but,  as  he  made  the  lien 
operative  in  the  hands  of  Garrity  &  Huey 
[the  assignees  of  the  note]  by  his  own  con- 
tract, it  must  be  held  that  this  lien  was  a 
lien  upon  the  land,  and  not  a  lien  merely  on 
the  interest  in  the  land  held  by  Fisher.  By 
the  transfer  of  the  note  secured  by  the  ex- 
press lien  reserved  in  the  face  of  the  deed 
by  which  the  land  was  conveyed  to  Fisher, 
it  must  be  held  that  Whitehead  impliedly 
contracted  that  whatever  title  he  or  Fisher 
or  both  had  in  or  to  the  land,  in  default  of 
payment  of  the  note  transferred,  should  be 
subjected  to  the  payment  of  the  transferred 
debt.  In  this  way  only  could  the  person 
taking  the  note  have  the  security  which 
Whitehead  had,  and  evidently  intended 
should  pass  with  the  transfer."  In  that 
case  the  note  was  assigned  with  the  agree- 
ment that  it  should  have  priority  over  that 
retained,  but  that  circumstance  is  not  made 
the  reason  for  the  proposition  quoted,  to 
the  effect  that  the  assigned  note  constituted 
a  lien  upon  the  titles  both  of  vendor  and 
vendee.  Th^  agreement  evidently  was  not 
determinative  of  that  point,  as  it  could  only 
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affect  the  grade,  and  not  the  fact,  of  encum- 
brance. The  discussion  by  the  same  learned 
justice  of  the  case  of  Russell  v.  Kirkhride, 
62  Tex.  456,  involyes  the  same  conception  of 
the  rights  of  the  assignee  of  purchase-money 
notes,  and  their  effect  on  those  of  the  vendor 
and  vendee.  In  that  case  land  was  sold  un- 
der an  executory  contract,  and  the  vendor 
assigned  one  of  the  notes,  retaining  others. 
Afterwards  he  and  the  vendee  rescinded  the 
contract  without  consulting  the  assignee. 
The  opinion  says:  **The  vendee  under  such 
conveyances  can  acquire  title  to  the  land 
only  by  payment  of  the  purchase  money, 
and  the  fact  that  one  or  all  of  the  notes 
which  he  may  have  executed  has  been  trans- 
ferred to  a  third  person  by  his  vendor  in  no 
manner  affects  his  interest,  right,  or  title 
in  the  land.  Nor  does  the  assignee  or  in- 
dorsee of  a  note  given  for  land,  by  the  fact 
that  he  becomes  the  holder  of  a  note  secured 
by  lien,  acquire  any  title  or  possessory  right 
to  the  land  for  which  the  note  was  given. 
In  such  case  the  lien  which  the  vendor  had 
to  secure  the  note,  and  the  right  to  enforce 
it,  passes  with  the  note  to  anyone  who  be- 
comes its  legal  holder.  ...  A  vendor, 
however,  may  defeat  his  right  to  annul  such 
a  contract  to  the  prejudice  of  another  to 
whom  he  has  transferred  notes  given  to  se- 
cure the  purchase  money,"  etc.  When  a 
vendee,  having  only  the  right  to  obtain  title 
by  payment  of  piu-chase  money,  has  failed 
and  refused  to  perform  that  condition,  and 
the  assignment  of  the  note  has  created  no 
new  right  in  him,  and  the  assignee  has  only 
a  lien  upon  Uie  land  to  secure  payment,  it 
may  be  asked.  Upon  whose  title  is  such  lien 
an  encumbrance,  unless  upon  that  of  the 
vendor,  and,  if  upon  that,  why  has  not  the 
vendor  the  absolute  right  to  take  up  the 
encumbrance?  It  will  be  noticed  that 
Judge  Stayton  does  not  say  that  such  a  con- 
tract may  not  be  rescinded  at  all,  but  that 
it  may  not  be  rescinded  to  the  prejudice  of 
the  assignee.  If  the  assigned  note  be  paid, 
a  rescission,  whether  by  agreement  between 
the  vendor  and  vendee,  or  by  the  act  of  the 
vendor  alone,  prejudices  no  right  of  the 
holder  of  such  note.  If  the  vendor  and 
vendee  should  agree  upon  a  rescission  of 
buch  a  sale,  with  one  of  the  notes  outstand- 
ing in  the  hands  of  another,  their  action 
would  not  be  allowed  to  prejudice  his  right, 
and  he  could  enforce  it  by  subjecting  the 
land  in  the  hands  of  the  vendor;  but  the 
rescission  would  be  effectual  as  against 
everyone  else,  and  when  the  vendor  paid  the 
debt  due  to  the  assignee  his  right  would  be 
satisfied.  This  seems  self-evident,  and  is 
recognized  throughout  the  opinion  last 
quoted  from.  If  so,  why  is  it  not  equally 
true  that  the  vendor,  when,  by  reason  of  the 
refusal  of  the  vendee  to  pay  any  of  the 
notes,  he  has,  as  against  such  vendee,  the 
right  of  rescinding  by  his  own  action,  may 
do  so  by  paying  off  the  outstanding  note? 
If  it  be  suggested  that  it  is  not  his  obliga- 
tion, but  that  of  the  vendee,  the  answer  is 
furnished  by  the  language  of  Judge  Stayton 
quoted  above, — that  by  assigning  it  he  has 
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made  it  an  encumbrance  on  his  title,  from 
which  it  follows  that  he  is  entitled  to  take 
it  up  in  order  that  he  may  disencumber  that 
title,  and  that  by  so  doing,  and  rescinding 
the  contract,  he  relieves  the  vendee,  as  he  is 
bound  to  do,  of  his  liability  upon  it,  as  well 
as  upon  other  notes  not  assigned. 

This  right  of  redemption  from  the  lien  of 
the  assigned  note  has  been  discussed,  per- 
haps, at  undue  length,  but  it  is  the  point 
upon  vvhich  the  case  hinges.  For  if  it  ex- 
isted before  the  suit,  judgment,  and  sale 
under  which  Douglass  bought,  it  was  not 
taken  away  by  those  proceedings,  because 
Fortescue  wa«  not  a  party  to  them.  The 
opinion  of  the  majority  holds  that  the 
holder  of  the  Swilley  note  had  the  right  to 
sue  the  maker  of  it,  and  foreclose  against 
him  the  lien  on  the  land  and  sell  it  out,  and 
thereby  cut  off  the  legal  title  and  the  right 
of  rescission.  The  holder  undoubtedly  had 
the  right  to  obtain  judgment  agaiu:jt  the 
party  liable  on  the  note,  and  to  sell  any  in- 
terest he  had  in  the  land.  Whether  or  not 
it  was  correct  practice  for  the  court  to  per- 
mit a  foreclosure  of  a  lien  which,  as  an  en- 
tirety, secured  other  notes  held  by  a  person 
not  a  party  to  the  suit,  if  that  fact  was 
made  to  appear,  may  be  doubted.  That, 
however,  is  a  mere  question  of  practice, 
which  need  not  be  dwelt  upon.  The  pro- 
ceedings were  valid  as  between  the  parties 
to  them,  and  still  bind  each  as  to  the  others. 
But  no  right  which  Fortescue  had  was  taken 
away  or  impaired  by  them,  for  the  reason 
that  he  was  not  bo  lore  the  court,  and  no 
right  of  his  could  be  put  in  issue.  It  is 
conceded  that  Fortescue's  lien  was  not  there- 
by affected  or  impaired.  Why  >hould  it  be 
held  that  another  right  more  important  for 
his  protection  (that  is,  the  right  to  redeem 
and  assert  his  title)  was  taken  away?  It 
is  conceded  that  the  assignment  of  the  note 
was  not  an  aflirniaiice  of  the  contract  of 
sale  which  precluded  n  rescission  if  the 
vendor  could  get  back  the  assigned  note. 
It  is  believed  that  he  had  the  absolute  right 
to  get  it  back  by  redeeming  it  from  the  as- 
signee, and  that  is  what  he  offered  and  was 
permitted  by  the  trial  court  to  do.  If  this 
right  departed  from  liini  in  the  judicial  pro- 
ceeding, it  was  by  acts  done  in  his  absence 
by  others.  In  other  words,  while  he  has 
not  afhrmed  the  sale,  others  have  done  it  for 
him,  through  proceedings  in  court  in  which 
he  had  no  hearing  and  opportunity  to  set 
up  his  rights.  If  it  be  said  that  by  assign- 
ing the  note  he  empowered  the  assignee  to 
proceed  upon  it,  and  thereby  put  an  end  to 
his  title,  the  answer  is  that  the  right  con- 
ferred on  the  assignee  was  simply  that  of 
enforcing  the  lien  and  collecting  the  note 
by  proper  proceedings,  and  not  to  preclude 
his  rights  by  a  judgment  of  forechwure  to 
which  he  was  not  a  party.  If  the  aasignet; 
was  thus  empowered  to  terminate  his  right 
of  redemption,  no  reason  can  be  given  why 
he  could  not  equally  destroy  or  impair  hi> 
lien.  It  is  true,  he  never  assigned  the  whol*- 
of  the  debt  secured  by  the  lien,  but  it  is 
equally  true  that  he  never  parted  with  hi-» 
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title.  The  lumber  company  foreclosed 
upon  and  Douglass  bought  no  right  of  For- 
tescue.  There  passed  to  Douglass  by  his 
purchase  only  the  title  of  the  defendant  in 
the  suit,  the  original  purchaser,  with  such 
additional  right  as  the  plaintiff  therein 
could  impart  by  his  foreclosure  against  such 
defendant.  The  foreclosure  could  not  com- 
prehend any  right  of  one  not  a  party. 
Robertson  v.  Oueriny  50  Tex.  323;  AIcDon- 
ough  V.  CronSy  40  Tex.  251;  Delespine  v. 
Camphclly  45  Tex.  628.  This  so-called  fore- 
closure was,  as  against  Fortescue  and 
Blount,  no  foreclosure  at  all.  By  his  pur- 
chase Douglass  could  acquire,  as  against 
Fortescue,  no  right  not  held  by  those  under 
whom  he  purchased, — the  plaintiff  and  de- 
fendant in  the  proceeding.  The  plaintiff 
had  only  a  lien  on  the  land,  and,  as  the  fore- 
closure of  it  was  ineffectual  as  against  For- 
tescue, it  remained,  with  respect  to  him  and 
his  rights,  no  more  than  a  lien.  Conse- 
quently, when  the  rights  of  Douglass  are 
compared  with  those  of  Fortescue,  the  for- 
mer, as  purchaser  under  the  lumber  com- 
pany, the  owner  of  such  debt  and  lien,  is 
to  be  regarded  only  as  a  purchaser  of  an 
interest  in  it;  and  this  merely  by  subroga- 
tion to  a  part  of  its  right,  because,  as 
against  Fortescue,  the  foreclosure  fails. 
As  defendant  in  the  nuit.  the  original  pur- 
chaser had  no  more  than  the  right  to  ac- 
quire title  by  paying  the  purchase  money, 
Douglass  acquired  only  this  right  from  him, 
with  this  difference:  "  That  as  the  lumber 
company  was  the  holder  of  one  of  the  notes 
for  purchase  money,  and  would  be  estopped 
in  Douglass's  favor  from  setting  it  up 
against  him,  he  could  have  obtained  full 
title  to  the  land  by  paying  off  the  other 
notes.  This  he  was  allowed  the  opportun- 
ity and  declined  to  do.  In  this  he  ignored 
the  fact  that  Blount,  through  Fortescue, 
still  had  the  legal  title  to  the  land,  with  the 
right,  as  the  writer  contends,  of  removing 
the  encumbrance  of  tlie  outstanding  note, 
leaving  Douglass  with  no  title.  That  Doug- 
lass, by  his  purchase,  acquired,  as  against 
Fortescue,  only  an  interest  in  the  note  and 
lien  held  by  the  lumber  company,  and  the 
right  of  the  defendant  in  that  action  to  pay 
for  the  land,  and  thus  obtain  title,  neces- 
sarily results  from  the  fact  that  those  right's 
were  all  that  the  parties  to  the  suit  pos- 
sessed. The  case  is  easily  distinguishable 
from  those  cited  in  the  opinion  in  which 
the  vendor,  holding  the  legal  title,  as  well 
as  the  lien  for  the  purchase  money,  himself 
sued  and  foreclosed  the  latter.  Oardener 
v.  Qnffith,  93  Tex.  355,  55  S.  W.  314; 
Thompson  v.  Robinson,  93  Tex.  170,  54  S. 
W.  243;  Foster  v.  Powers,  64  Tex.  250. 
Here  the  plaintiff,  who  sued  to  foreclose, 
never  had  any  character  of  title  to  the  land, 
but  the  title  which  Blount  asserts  was  in 
another,  and  could  not  be  cut  off  by  any 
judgment  to  which  he  was  not  a  party. 

It  is  said  in  the  opinion:  "Redemption 
by  Blount  would  impose  upon  Douglass  the 
burden  of  paying  the  entire  judgment  under 
which  he  purchased  the  land,  as  well  as  the 
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notes  held  by  Blount  himself,  or  to  surren- 
der his  right  acquired  from  the  original 
vendee  and  from  the  assignee  of  the  note, 
and  receive  alone  that  which  he  had  paid." 
Not  at  all.  Blount*s  whole  suit  could  have 
been  defeated  by  payment  of  the  notes  held 
by  him;  the  holder  of  the  otiier  note  being 
estopped,  by  the  judgment  to  which  he  is 
privy,  to  assert  against  Douglass  any  claim 
to  the  land.  Tliat  judgment  can  be  disre- 
garded only  by  Blount,  whose  grantor  was 
not  a  party  to  it.  Blount  cannot  redeeni* 
and  still  enforce  against  the  land  any  claim 
for  the  purchase  mone3%  because  he  can  only 
redeem  in  the  assertion  of  his  title  to  the 
land  and  his  right  of  rescission;  and  the  as- 
sertion and  enforcement  of  such  right  at 
once  discharge  all  claim  for  purchase 
nv>ney.  In  such  rescission,  he  pays  off  the 
outstanding  claim  for  money  against  the 
land,  and  leaves  no  charge  against  it.  This 
answers  another  question  raised  by  the  opin- 
ion, viz.:  "If  the  owner  of  the  assigned 
note  could  not  compel  the  trustee  [the  orig- 
inal vendor  holding  the  legal  title  in  trust] 
to  execute  the  trust  and  assert  the  title  in 
execution  of  the  trust,  then  by  what  rule 
can  it  be  held  that  the  trustee  could  compel 
the  beneficiary  [the  assignee  of  the  note]  to 
assign  and  transfer  its  debt  to  him  for  his 
own  benefit?"  The  difference  between  the 
holder  of  the  legal  title,  also  holding  notes 
for  purchase  money,  to  be  protected  by  its 
use,  and  the  assignee  of  one  of  the  notes, 
having  only  a  lien  on  the  land,  is  deduced 
from  the  decisions  already  referred  to.  The 
holder  of  the  title  has  the  right  to  discharge 
it  of  encumbrances,  while  the  purchaser  of 
the  note  did  not  buy  with  it  any  title  to  the 
land,  and  therefore  has  no  right  to  have  it 
conveyed  to  him.  An  effect  of  the  decision 
is  to  permit  Douglass  to  defeat  part  of  the 
purchase  money  by  the  plea  of  limitation. 
If  an  original  purchaser  under  such  a  con- 
tract, when  sued  upon  the  notes,  should  set 
up  such  a  defense,  numerous  decisions  of 
this  court  hold  that  the  vendor  might  there- 
upon fall  back  upon  his  legal  title  and  re- 
cover the  land.  Now,  it  is  only  by  virtue  of 
his  acquisition  of  the  right  of  such  pur- 
chaser that  Douglass  is  entitled  to  plead 
limitation.  The  right  which  he  acquired 
from  the  lumber  company  was  only  an  in- 
terest, by  subrogation,  in  its  debt  and  lien, 
which,  as  held  by  the  opinion,  is  only  co- 
ordinate with  that  asserted  by  Blount,  and, 
as  a  part  owner  of  it,  he  could  not  aasert 
this  defense.  Columbia  Ave.  8av.  Fund,  8. 
D.  Title  d  T.  Co.  v.  Strawn,  93  Tex.  48,  63 
S.  W.  342.  There  is  no  doubt  that  Doug- 
lass, as  the  successor  of  the  original  pur- 
chaser, had  the  right  to  plead  limitation 
against  the  note,  but  in  so  doing  he  did  an 
act  which  would  have  subjected  such  pup- 
chaser,  if  done  by  him,  to  a  judgment  for 
recovery  of  the  land.  The  reason  why  one 
purchasing  such  a  title  should  acquire  all 
the  rights  and  be  subject  to  none  of  the  ob- 
ligations of  him  whose  rights  he  purchased 
is  not  perceived. 

Rehearing  denied. 
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Cnder  a  contract  to  purchase  real  es- 
tate and  pay  the  purchase  price  in 
in«talment«»  which  provides  that  the  pur- 
chaser shall  keep  the  property  Insured  foi; 
the  benefit  of  the  vendor,  the  purchaser  can- 
not. In  case  of  Injury  to  the  property  by  fire. 
Insist  that  the  insurance  money  shall  be  ap- 
plied In  reduction  of  the  indebtedness  not 
yet  due,  when  its  amount,  added  to  the  value 
of  the  lot,  does  not  equal  the  unpaid  purchase 
money,  but  the  vendor  may  apply  it  in  re- 
storing the  property  for  the  protection  of  its 
security. 

(March  20,  1902.) 

i\  UESTIONS  certified  by  the  Court  of 
^  Civil  Appeals  for  the  First  Supreme 
Judicial  District  for  the  opinion  of  the  Su- 
preme Court  which  arose  on  a  writ  of  er- 
ror to  the  District  Court  for  Harris  County 
to  review  a  judgment  in  favor  of  plaintiff 
in  an  action  brought  to  recover  possession 
■of  certain  real  estate.  Ansucers  favorable 
to  defendant  in  error  returned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hatoheson,  Campbell,  A 
Satoheson,  for  plaintiffs  in  error: 

When  Naquin  had  paid  defendant  in  er- 
ror as  much  as  one  fourth  of  $1,600,  with  in- 
terest, according  to  the  terms  of  the  con- 
tract of  sale  made  on  the  26th  day  of  July, 
1894,  the  contract  of  sale  was,  from  then 
on,  an  executed  contract,  and  after  that  the 
•company  held  only  a  vendor's  lien  for  the 
balance  of  the  purchase  money. 

Moore  v.  GieseckCy  76  Tex.  547,  13  S.  W. 
:290;  Tom  v.  Wollhoefer,  01  Tex.  281;  Mc- 
Catnly  v.  Waterhouse,  80  Tex.  342,  16  S.  W. 
19;  Stitzle  v.  Evans,  74  Tex.  596,  12  S.  W. 
326;  Gunst  v.  Pelham,  74  Tex.  586,  12  S. 
W.  233;  Russell  v.  Kirkhride,  62  Tex.  457; 
Godfrey  v.  Anderson,  12  Tex.  Civ.  App.  64, 
33  S.  VV.  997;  Vance  v.  Hartzell,  4  Tex. 
App.  Civ.  Cas.  (Willson)  §  282,  p.  482; 
Beer  v.  Landman,  88  Tex.  453,  31  S.  W. 
806;  Emhree-McLean  Carriage  Co.  v.  Lusk, 
11  Tex.  Civ.  App.  493,  33  S.  W.  154;  Benja- 
min, Sales,  pp.  656-665;  Scarborough  v. 
Arrant,  25  Tex.  139. 

The  rights  of  the  association  are  strictly 
the  rights  of  a  vendor  in  an  executory  con- 
tract. 

McCamly  v.  Waterhouse,  80  Tex.  342,  10 
S.  W.  19;  Moore  v.  Giesecke,  76  Tex.  547, 
13  S.  W.  290;  Tom  v.  Wollhoefer.  61  Tex. 
281;  Coddington  v.  Wells,  59  Tex.  49; 
Thomas  v.  Beaton,  25  Tex.  Supp.  321;  ^s*es 
V.  Browning,  11  Tex.  247,  60  Am.  Dec.  2;^8; 
atitzle  V.  Evans,  74  Tex.  596,  12  S.  W.  320: 
(hinst  V.  Pelham,  74  Tex.  586,  12  S.  W.  233; 

Noi'U.— As  to  rights  of  vendor  and  vendee 
to  proceeds  of  Insurance  generally,  see,  in  this 
neries,  Williams  v.  Lilley  (Conn.)  87  L.  R.  A. 
150,  and  note,  and  Phlnizy  v.  Guernsey  (Ga.) 
SO  L.  B.  A.  680. 
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Russell  V.  KirkJyride,  62  Tex.  457;  Jackson 
V.  State,  21  Tex.  675;  Claiborne  v.  Tanner, 
18  Tex.  78;  Akin  v.  Jefferson,  65  Tex.  141; 
HeflAn  v.  Bums,  70  Tex.  355,  8  S.  W.  48. 

Messrs.  Ewlns  ^  Rine>  for  defendant 
in  error: 

It  would  appear  to  strike  at  the  funda- 
mental liberty  of  contract  to  deprive  one 
of  the  contractual  right  of  relying  on  the 
security  of  the  dwelling  or  its  insurance 
substitute,  as  well  as  the  security  of  the 
lot,  it  being  beyond  the  province  of  any 
court  to  take  away  a  dollar  of  contractual 
security,  however  ample  the  remnant. 

Allgeyer  v.  Louisiana,  165  U.  S.  578,  41 
L.  ed.  832,  17  Sup.  Ct.  Rep.  427. 

The  remnant  security  being  inadequate, 
it  is  difficult  to  see  why  such  an  invasion  of 
right  would  not  be  a  further  violation  of 
the  guaranty  of  due  process  of  law. 

International  Bldg.  d  L.  Asso.  v.  Hardy, 
86  Tex.  610,  24  L.  R.  A.  284,  26  S.  W.  497. 

To  compel  the  association  to  apply  the 
insurance  to  the  debt  would  have  been  to 
absorb  and  destroy  for  the  balance  of  the 
debt  the  security  of  the  dwelling,  and  leave 
that  only  of  the  lot,  though  it  contracted 
for  the  security  of  both  dwelling  and  lot 
until  payment  of  the  last  dollar  of  the  pur- 
chase price. 

The  association  had  the  undoubted  right, 
as  against  the  debtor's  claim  to  require  its 
application  as  a  credit,  to  hold  the  insur- 
ance intact,  as  substitute  security  for  the 
dwelling,  until  payment  of  the  last  dollar 
of  the  purchase  money. 

1  Jones,  Mortg.  5th  ed.  §§  407,  410;  2 
May,  Ins.  4th  ed.  §  4526;  Gordon  v.  Ware 
Sav.  Bank,  115  Mass.  588. 

A  court  of  equity  would  have  sustained 
a  bill  to  protect  the  imperiled  security  from 
waste,  which  could  only  have  been  accom- 
plished in  the  instant  case,  agreeably  to  the 
maxim,  "Equity  looks  to  tiie  substance," 
by  putting  back  the  dwelling's  substitute, 
the  insurance  money,  into  the  dwelling  it- 
self, so  that  the  condition  and  value  as  it 
stood  before  the  fire  might  be  restored. 

1  Jones,  Mortg.  5th  ed.  §§  684  et  seq. 

The  insurance  money  having  been  act- 
ually placed  in  improvements  on  the  prem- 
ises, thus  restoring  them  to  their  former 
condition  and  value,  equity  will  not  enforce 
the  contract  of  sale  on  the  prayer  of  Naquin 
and  his  tender  as  made,  unless  he  offers  to 
reimburse  the  association  for  the  cost  of  re- 
storing the  premises. 

Stone  Land  d  Cattle  Co.  v.  J5oon,  73  Tex. 
548,  11  S.  W.  544;  White  v.  Cole,  87  Tex. 
500,  29  S.  W.  759. 

The  husband's  agreement  for  mere  post- 
ponement of  a  further  assurance  of  title, 
made  in  good  faith  for  the  benefit  of  the 
homestead,  is  not  invalid. 

Wheatley  v.  Griffin,  60  Tex.  209. 

If  the  deed  provided  for  had  been  exe- 
cuted it  would  have  been  valuable  as  an  evi- 
dence of  title  for  record,  as  a  muniment  op- 
erating absolute  title  upon  mere  payment  of 
the  purchase  price,  as  an  executed  title  in 
respect  of  certain  rights  appertaining  to 
third  parties   [Carey  v.  Starr,  93  Tex.  508, 
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56  S.  W.  324)  ;  yet,  inter  partes,  it  would 
have  left  the  legal  title  in  the  association, 
as  before,  being  still  executory  {White  v. 
CoU,  87  Tex.  500,  29  S.  W.  759),  and  it 
would  have  vested  in  Naquin,  as  before, 
merely  the  equitable  right  to  acquire  the 
title  on  pavment  of  the  purchase  price,  as 
this  court  has  also  distinctly  held. 

Stone  Land  d  Cattle  Co.  v.  Boon,  73  Tex. 
548,  11  S.  W.  544. 

If  the  contract  were  executory,  in  default 
of  payment  the  vendor  might  consider  the 
purchase  as  abandoned,  and  treat  the  prop- 
erty as  his  own. 

Dunlap  v.  Wright,  11  Tex.  603,  62  Am. 
Dec.  506;  Burgess  v.  Millican,  50  Tex.  401; 
Huffman  v.  Mulkey,  78  Tex.  562,  14  S.  W. 
1029;  Ha^nhlen  v.  Folts,  70  Tex.  135,  7  S. 
W.  834;  Pires  v.  Snodgrass,  91  Tex.  108,  41 
S.  W.  68. 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

The  court  of  civil  appeals  for  the  first 
supreme  judicial  district  has  certified  to 
this  court  the  following  statement  and 
questions : 

"In  this  cause  now  pending  before  us  on 
writ  of  error,  the  questions  hereinafter  cer- 
tified have  arisen  upon  the  following  state 
of  facts:  On  the  26th  day  of  July,  1894, 
the  defendant  in  error  executed  and  deliv- 
ered to  plaintiff  in  error  the  following  con- 
tract of  sale  of  real  estate: 

"The  State  of  Texas, 
County  of  Harris. 
"This  memorandum  of  agreement,  made 
this  26th  day  of  July,  1894,  between  the 
Texas  Savings  &  Real  Estate  Investment 
Association  and  M.  L.  Naquin,  witnesseth: 
That  said  Texas  Savings  &  Real  Estate  In- 
vestment Association  hereby  agrees,  in  con- 
sideration of  $1.00  to  it  in  hand  paid,  and 
the  payment  of  the  further  sum  of  $1,600.- 
00,  with  interest  as  hereinafter  provided, 
in  monthly  instalments  of  $20.00  per 
month,  including  interest,  hereafter  to  con- 
vey to  said  M.  £.  Naquin,  of  Houston,  Har- 
ris county,  Texas,  all  that  certain  tract  or  j 
earcel  of  land  on  the  south  side  of  Buffalo 
layou,  in  the  city  of  Houston,  Harris  coun- 
ty, Texas,  known  and  described  as  lot  num- 
ber six  (6),  in  block  number  five  (5),  of  the 
Texas  Savings  &  Real  Estate  Investment 
Association  second  addition  to  the  said  city 
of  Houston;  said  lot  fronting  fifty  (50)  feet 
on  Jackson  street,  and  running  back  for 
deptii  one  hundred  (100)  feet  between 
lines  parallel  with  Drew  avenue,  together 
with  all  improvements  situated  thereon. 
Also  agreeing  that  when  one  fourth  of  said 
sum  of  $1,600.00,  together  with  interest 
thereon  at  the  rate  of  10%  per  annum  from 
date  hereof,  is  paid,  to  execute  and  deliver 
to  said  M.  L.  Naquin  a  good  and  sufficient 
deed,  retaining  vendor's  lien  for  balance  of 
purchase  money  and  interest  thereon.  Said 
monthly  payments  are  represented  by  one 
hundred  and  twenty  (120)  promissory 
notes,  of  even  date  herewith,  each  for  the 
sum  of  $20.00,  with  interest  from  maturity, 
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the  first  of  which  notes  is  due  and  payable 
on  the  first  day  of  August,  1894,  and  one 
on  the  first  day  of  eacm  and  every  month 
thereafter,  until  all  shall  have  become  due; 
it  bein^  understood  and  agreed  that,  should 
the  said  Naquin  allow  any  three  of  said 
monthly  payments  represented  by  said  notes- 
as  aforesaid  to  become  due  and  remain  un- 
paid at  the  same  time,  this  agreement  to- 
convey  said  property  shall  become  null  and 
void,  and  all  sums  which  shall  have  beexb 
paid  by  the  said  Na(juin  shall  be  forfeited 
to  and  in  favor  of  said  association  without 
notice  to  the  said  Naquin.  It  is  further 
agreed  that  the  said  Naquin  shall  keep  the- 
improvements  on  said  property  insured  for 
the  benefit  of  said  association  in  the  sum  of 
not  less  than  $500.00.  All  taxes  for  the- 
year  1894  are  to  be  paid  by  said  association,, 
and  all  taxes  thereafter  to  be  assumed  and 
paid  by  said  Naquin.  Executed  in  dupli- 
cate. 

"Accepted:     M.  L.  Naquin. 
"[Signed]     Texas  Savings  &  Real  Estate 

Investment  Association^ 
by  E.  L.  Dennis,  President. 

"Naquin,  the  plaintiff  in  error,  executed 
the  120  notes  prescribed  by  the  contract  of 
sale,  and  entered  into  possession  of  the 
premises.  He  was  a  married  man,  and  oc- 
cupied the  place  as  a  home.  There  was  a 
dwelling  house  on  the  lot  at  the  date  of  the 
contract  of  sale,  and  this  was  insured  in  fa- 
vor of  the  association  for  the  sum  of  $800.- 
00,  the  policy  also  disclosing  the  interest  of 
Naquin,  and  the  premiums  were  paid  by  the 
association  and  charged  to  Naquin.  Fifty- 
three  of  the  notes  were  paid  by  Naquin,  the 
last  one  being  paid  about  February,  189S. 
but  no  deed  was  demanded  by  Naquin  and 
none  was  given,  nor  did  the  association  ex- 
orcise its  right  of  rescission  on  account  of 
Naquin's  default.  On  May  21,  1899,  the 
improvements  were  practically  destroyed  by 
fire.  In  the  earl^  part  of  August,  1899, 
Naquin,  who  was  in  default  in  the  payment 
of  three  or  four  notes  at  the  date  of  the 
fire,  and  who  neither  paid  nor  offered  to  pay 
any  of  the  notes  thereafter,  had  an  inter- 
view with  the  president  of  the  association,, 
and  demanded  that  the  association  take  the 
insurance  money  which  it  collected,  and 
give  him  the  lot,  stating  that  he  wanted  his 
equities  out  of  it.  Tins  the  officers  of  the 
association  refused  to  do,  and  thereafter 
used  $710.38  of  the  insurance  money  in  re- 
storing the  house  to  its  condition  prior  to- 
the  fire.  When  Naquin  heard  of  the  asso- 
ciation's purpose  to  rebuild,  he  saw  the 
proper  officer  of  the  concern,  protested 
against  the  building  of  the  house  on  the  lot. 
stated  that  he  did  not  want  to  rebuild  on  it, 
and  insisted  that  the  insurance  money  be- 
er edited  on  the  debt.  The  association  re- 
fu.sed  all  these  demands,  and  completed  the 
restoration  of  the  improvements  some  time 
in  October,  1899.  It  had  treated  the  prem- 
ises as  its  own  from  the  date  of  the  inter- 
view, in  which  Naquin  first  demanded  that 
the  association  take  the  insurance  money- 
and  give  him  his  equity  in  the  transaction^ 
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but  had  never  in  terms  exercised  its  right 
to  declare  the  contract  of  sale  annulled  and 
rescinded,  and  at  no  time,  in  terms,  notified 
Naquin  of  its  purpose  to  do  so.  When  Na- 
quin  demanded  the  credit  of  the  insurance 
money  on  the  debt^  and  that  he  have  his 
'equities/  he  did  not  tender  the  balance 
which  would  have  been  ultimately  due 
thereon  after  the  crediting  of  the  insurance. 
Nor  did  he  make  tender  of  such  balance  ap- 
pearing to  be  due  after  such  credit  until 
after  the  restoration  of  the  improvements 
had  been  completed.  He  then  renewed  his 
demand  that  the  $800.00  insurance  be  cred- 
ited on  his  debt,  and  tendered  to  the  presi- 
dent of  the  association  a  sum  amply  suffi- 
cient to  cover  the  amount  which  would  have 
been  due  if  such  credit  had  been  made, 
which  tender  was  refused.  Upon  the  com- 
pletion of  the  improvements  and  after  the 
association  had  advertised  the  premises  for 
rent,  Naquin,  without  the  knowledge  or  con- 
sent of  the  association,  took  possession, 
whereupon  the  association,  in  December, 
1899,  brought  this  suit  for  the  recovery  of 
the  lot,  making  Naquin  and  his  wife  de- 
fendants. Naquin  answered,  renewing  his 
tender  of  the  balance  due  after  the  credit 
of  the  insurance  as  demanded,  and  resisted 
the  right  of  the  association  to  use  the  in 
surance  money  in  improving  the  premises 
without  his  consent.  lie  and  his  wife  also 
pleaded  that  the  premises  were  their  home- 
stead, and  insisted  that  the  amount  ex- 
pended by  the  association  could  not  be  made 
a  lien  upon  the  lot,  because  she  had  not  so 
agreed  in  writing,  as  required  by  law,  for 
the  fixing  of  liens  upon  a  homestead  for  the 
cost  of  improvements  thereon.  By  the 
money  expended,  the  premises  were  restored 
to  their  former  condition  and  value.  The 
lot  as  it  stood  after  the  fire,  and  before  the 
restoration,  was  not  worth  the  balance  due, 
less  the  insurance  collected.  The  remains 
of  the  burnt  house  were  \vorth  about  $300.- 
00,  if  used  in  rebuilding  the  house,  but  were 
valueless  unless  so  used,  and  Naquin  showed 
no  disposition  to  preserve  the  salvage  by 
such  use.  If  Naquin  was  entitled,  under 
the  facts,  to  have  the  insurance  credited  on 
the  debt,  the  notes  then  due  would  have  been 
largely  overpaid,  and  he  would  have  been, 
at  the  date  of  his  interview  with  the  presi- 
dent of  the  association,  in  default  as  to  none 
of  them.  The  trial  court  rendered  judg- 
ment against  Naquin  for  $1,107.40,  the  sum 
of  $103.04  being  included  therein  as  sumb 
expended  by  the  association  for  taxes  and 
insurance  premiums.  Decreed  that  if  Na- 
quin should  pay  such  sums  into  the  registry 
of  the  court  within  ninety  days  from  that 
date  the  premises  should  be  his;  otherwise, 
they  should  be  sold  as  under  execution,  the 
proceeds  of  sale  to  be  applied  to  the  pay- 
ment of  the  judgment,  the  excess,  if  any  to 
be  paid  to  Naquin.  If  insufficient  to  satisfy 
the  judgment,  execution  to  issue  against 
Naquin  for  the  balance. 

"Questions:  First,  Under  the  facts  as 
stated,  did  Naquin  have  the  right  to  require 
that  the  insurance  be  credited  on  the  debt? 
Second.  For  the  preservation  of  its  security, 
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did  the  association  have  the  right  to  use  the 
insurance  money  in  restoring  the  premises 
to  their  former  condition,  and  enforce  the 
balance  due  on  the  debt  as  a  lien  on  the 
premises?  Third.  The  insurance  money 
having  been  actually  placed  in  improve- 
ments on  the  premises,  thus  restoring  them 
to  their  former  condition  and  value,  will 
equity  enforce  the  contract  of  sale  on  the 
prayer  of  Naquin  and  his  tender  as  made,, 
unless  he  offers  to  reimburse  the  association 
for  the  cost  of  restoring  the  premises? 
Fourth.  Did  the  court  err  in  rendering 
judgment  as  stated?" 

To  the  four  questions  propounded  we  an- 
swer that,  in  its  judgment,  the  trial  court 
did  not  err  to  the  prejudice  of  Naquin.  The 
insurance  was  not  intended  to  provide  a 
fund  with  which  to  pay  the  debt,  but  to  fur- 
nish indemnity  to  both  the  mortgagor  and 
the  mortgagee.  The  object  was  to  secure 
the  mortgagor  a^inst  being  deprived  of  a 
home  in  case  of  the  destruction  of  the  house, 
for  the  fund  would  enable  him  to  rebuild,^ 
and  it  was  intended  to  secure  him  further 
against  liability  for  the  debt  in  case  the 
destruction  of  the  house  should  occur  after 
the  debt  fell  due.  In  favor  of  the  mortga- 
gee, the  purpose  was  to  indemnify  his  se- 
curity upon  the  property;  that  is,  it  was  to 
give  additional  security  by  providing  a 
fund  with  which  to  discharge  the  debt,  if 
overdue,  or  to  restore  the  security  by  con- 
structing a  new  building  in  place  of  that 
destroyed.  It  was  not  exclusively  the  fund 
of  either  party,  but  one  in  which  they  had  a 
common  interest  for  the  accomplishment  of 
a  common  purpose.  Gordon  v.  Ware  8av^ 
Bank,  115  Mass.  591;  Fergus  v.  Wilm<irtK 
117  111.  547,  7  N.  E.  508;  Bryant  v.  Charter 
Oak  L.  Ins.  Co,  24  Fed.  771;  1  Jones,. 
Mortg.  §  410;  1  Biddle,  Ins.  §  256. 

The  debt  not  being  due,  the  money  col- 
lected upon  the  insurance  policy  could  not 
be  applied  to  its  liquidation  except  by  the 
consent  of  the  creditor  and  the  debtor. 
The  debtor  had  no  more  right  to  demand  the 
application  of  the  money  to  the  satisfaction 
of  those  instalments  which  had  not  fallen 
due  without  the  consent  of  the  payee  of 
the  obligation  than  the  payee  had  to  apply 
it  to  the  satisfaction  of  the  unmatured  in- 
debtedness against  the  wishes  of  the  mort- 
gagor. The  rights  of  the  parties  were  re- 
ciprocal under  the  contract.  In  this  situa- 
tion, the  purpose  of  the  parties  in  creating' 
the  insurance  out  of  which  this  fund  arose 
was  attained  by  a  restoration  of  the  house, 
thereby  placing  them  in  the  same  situation 
they  wore  in  before  the  fire.  In  a  sense, 
the  investment  association  held  the  money 
in  trust  for  the  payor,  but  with  an  interest 
of  its  own  to  be  protected,  and  it  could  not 
be  required  to  deliver  over  the  fund  to  Na- 
quin. for  that  would  be  to  surrender  its  se- 
curity for  the  unmatured  debt.  Duty  did 
not  permit  it  to  serve  its  own  interests  only, 
nor  require  it  to  give  up  its  rights  to  ex- 
clusively benefit  the  debtor,  but  required 
that  it  use  the  fund  to  carry  out  the  pur- 
poses for  which  it  was  provided. 

\n    the     case   of     Gordon   v.    Ware    Sav» 
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Banky  115  !Mass.  591,  the  court  expresses 
the  rule  of  law  which  governs  in  such  cases 
in  the  following  language:  "The  insurance 
was  for  indemnity  to  the  mortgagor  as  well 
as  to  the  mortgagee.  To  the  mortgagee  it 
was  for  protection  of  the  security,  not  for 
payment  of  the  debt.  It  was  collateral  to 
the  debt.  Money  received  from  the  insur- 
ance took  the  place  of  the  property  de- 
stroyed, and  was  still  collateral  until  ap- 
plied in  payment  by  mutual  consent  or  by 
some  exercise  by  the  mortgagee  of  the  right 
to  demand  payment  of  the  debt,  and,  upon 
default  of  payment,  to  convert  the  securi- 
ties." In  tnat  case  there  was  a  second 
mortgage  upon  the  property  not  included  in 
the  indemnity  of  the  insurance.  The  sav- 
ings bank  and  Gordon  agreed  to  the  invest- 
ment of  the  fund  in  another  house,  but  the 
second  mortgagee  insisted  that  the  destruc- 
tion of  the  property  and  the  collection  of 
the  insurance  was,  in  law,  a  satisfaction  of 
the  debt  to  the  extent  of  the  sum  collected. 
While  the  case  is  not  exactly  in  point  with 
that  now  under  consideration,  we  think  it 
supports  our  conclusion  in  this  case.  The 
junior  mortgagee  had  a  right  to  have  the 
money  rightly  applied  for  the  protection  of 
his  interests,"^  which  could  be  done  by  dis- 
charging the  first  debt  or  by  rebuilding  the 
house.  The  bank  was  under  obligation  to 
the  junior  mortgagee  to  keep  the  money 
and  apply  it  to  the  debt,  or  to  see  that  it 
was  used  to  restore  the  security.  That  case 
•establishes  the  character  of  the  fund  from 
which  springs  the  duty  of  the  appellee  to 
appellant,  and  the  right  to  protect  itself  as 
well  as  Naquin.  In  Fergus  v.  Wilmarth, 
117  111.  547,  7  N.  E.  508,  the  insurance  was 
placed  upon  the  house,  and,  by  the  insured 
the  policy  was  assigned  to  Fergus  as  trus- 
tee, to  hold  for  t*ie  indemnity  of  a  debt  se- 
cured by  mortgage  upon  the  property.  The 
house  having  been  destroyea  by  fire,  the 
trustee  collected  the  fund,  and  placed  it  in 
bank  to  await  a  proper  application  of  it 
under  the  trust.  The  creaitor  demanded 
the  payment  of  the  money  upon  his  debt, 
which  was  not  due.  The  debtor  insisted 
upon  building  another  house  upon  the 
ground.  The  trustee  refused  to  turn  the 
fund  over  to  the  mortgagor  or  to  pay  it  to 
the  mortgagee  upon  the  debt,  but  agreed  to 
pay  it  to  the  former  whenever  he  should 
<:ompletc  the  building  so  that  sufficient  in- 
surance could  be  had  upon  it  to  replace  the 
indemnity  to  the  mortgage  that  was  afford- 
■ed  by  that  policy.  The  bank  failed,  and  a 
part  of  the  money  was  lost.  It  was  sought 
to  hold  the  trustee  liable.  The  supreme 
•court  of  Illinois  held  that  the  trustee  acted 
properly  in  the  discharge  of  his  duty,  and 
was  not  liable  for  the  loss  by  failure  of  the 
bank.  The  principle  decided  in  that  case 
embraces  the  very  heart  and  core  of  the 
question.  Did  the  appellee  properly  apply 
tne  money  by  protecting  the  rights  of  both 
parties?  We  have  answered  that  question 
in  the  preceding  part  of  this  opinion,  but 
will  restate  the  proposition  briefly.  Under 
the  circumstances  of  the  case,  it  was  the 
-duty  of  the  appellee  to  use  the  fund  for  the 
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best  interests  of  both  parties,  which  were 
best  served  by  rebuilding  the  house,  where- 
by the  security  was  preserved  intact  for  the 
indemnity  of  both. 


SPRINGFIELD  FIRE  &  MARINE  INSUR- 
ANCE COMPANY,  Appt., 

V, 

Thomas  L.  WADE. 


(. 


.Tex.. 


.) 


A  provision  of  a  lire  Inanrance  poller 
rendering  It  void  if  gasoline  is  **kept. 
used,  or  allowed"  on  the  premises  Is  not  vio- 
lated by  the  bringing  of  a  gallon  of  it  onto 
the  property  for  temporary  use,  althongb 
tnich  act  results  in  the  destruction  of  the 
property. 

(June  19,  1002.) 

aUESTIONS  certified  by  the  Court  of 
Civil  Appeals  for  the  Fifth  Supreme 
Judicial  District  for  the  opinion  of  the  Su- 
preme Courts  which  arose  upon  an  appeal 
by  defendant  from  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  fire  insur- 
ance policy.  Answers  favorable  to  appellee 
returned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alexander  Sc  Tl&ompaoii,  tSk  J. 
Hosaett,  and  Tl&oiiiaa  Batei  for  appe- 
lant. 

Messrs.  Smith,  Templetoiit  Sc  Tolbert 
for  appellee. 

Williami,  J.,  delivered  the  opinion  of 
the  court: 

The  certificate  is  as  follows: 

"The  appellant  issued  to  the  appellee  an 
ordinary  standard  fire  insurance  policy,  ooy- 
ering  a  house  and  household  furniture. 
Among  other  provisions,  the  policy  con- 
tained the  following:  'Permission  is  here- 
by given  for  the  using  of  a  gasoline  stove; 
the  reservoir  to  be  filled  by  daylight  oolj, 
and  when  the  stove  is  not  in  use.  War- 
ranted by  the  assured  that  no  artificial 
light  will  be  permitted  in  the  room  when 
the  reservoir  is  being  filled,  and  no  ^pasoline 
except  that  contained  in  the  reservoir  shall 
be  kept  within  the  building,  and  not  more 
than  5  gallons,  in  a  tight,  entirely  closed, 
metallic  can,  free  from  leak,  on  the  prem- 
ises adjacent  thereto.  This  entire  policy, 
unless  otherwise  provided  by  agreement  in- 
dorsed hereon  and  added  hereto,  shidl  be 
void  if   (any  usage  or  custom  of  trade  or 

Note. — For  other  cases  in  this  aeries  as  to 
effect  of  provision  in  insurance  policy  against 
keeping  gasoline,  naphtha,  etc.,  on  premises^ 
see  First  Cong.  Church  v.  Holyoke  Mnt  F.  Ins. 
Co.  (Mass.)  10  L.  R.  A.  587 ;  Smith  v.  German 
Ins.  Co.  (Mich.)  30  L.  R.  A.  868:  Faust  r. 
American  F.  Ins.  Co.  (Wis.)  30  L.  R.  A.  783; 
Maril  V.  Connecticut  h\  Ins.  Co.  (Ga.)  80  L. 
R.  A.  835 ;  Yoch  v.  Home  Mat.  Ina  Co.  (Cal.) 
34  L.  R.  A.  857 ;  and  Phoenix  Ins.  Co.  v.  Flem- 
mlng  &  Co.  (Ark.)  39  L.  R.  A.  789. 
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manufacture  to  the  contrary  notwithstand- 
ing) there  be  kept,  used,  or  allowed  on  the 
&l^ve-described  premises  benzine,  gasoline, 
etc.'  The  ground  urged  by  appellant  to 
avoid  liability  on  the  policy  is  the  use  of 
gasoline,  as  shown  by  the  testimony  of  ap- 
pellee, which  is  as  follows:  'About  noon  of 
the  26th  day  of  March,  1901,  as  I  left  the 
house,  my  wife  requested  me  to  send  up  a 

fUon  of  gasoline  for  use  on  the  premises, 
declined  to  do  so.  She  subsequently  sent 
to  the  grocer  and  bought  a  gallon,  a  part 
of  which  was  used  by  her  that  afternoon, — 
so  she  told  me  that  evening,  when  I  went 
home.  I  was  not  aware  that  the  easoline 
had  been  brought  on  the  place  untu  about 
7  o'clock  that  night,  when  I  was  home  for 
the  night,  when  she  told  me  she  had  gaso- 
line on  the  premises,  and  that  she  had  not 
used  it  all,  and  desired  to  know  of  me  what 
she  should  do  with  the  portion  unused.  I 
told  her  to  thrown  it  out.  I  was  reading 
at  the  time,  and  paid  no  further  attention 
to  it,  but  I  supposed  she  had  thrown  it 
out.  About  10  o  clock  at  night,  having 
occasion  to  go  into  my  back  yard,  I  passed 
through  the  house,  with  a  view  of  going  out 
the  back  door,  through  the  kitchen.  It  be- 
ing dark,  I  struck  a  match  in  the  kitchen 
to  see  how  to  get  out  of  the  back  door.  The 
match  burned  low,  and  seeing  what  I  sup- 
posed to  be  a  little  tub  sitting  on  the  floor, 
•containing  what  I  supposed  was  dirty  wa- 
ter, I  threw  the  unburned  portion  of  the 
match  into  this  tub.  As  I  did  so,  the  flame 
shot  up  out  of  the  tub.  I  attempted  to 
open  the  door  and  throw  the  tub  out;  hold- 
ing the  tub  with  one  hand,  and  attempting 
to  open  the  door  with  the  other.  The  tub 
had  become  hot,  and  I  dropped  my  hand- 
hold on  the  tub,  and  in  failing  it  tilted,  and 
the  burning  gasoline  ran  out  on  the  floor, 
and  as  a  result  the  property  was  destroyed.' 
It  was  also  shown  that  no  gasoline  stove 
was  used  on  the  premises. 

"Questions :  ( 1 )  Do  the  facts  above 
stated  authorize  a  recovery  by  appellee,  or 
was  the  use  of  gasoline,  and  the  origin  of 
the  Are,  in  the  matter  stated,  such  a  viola- 
tion of  the  terms  of  the  policy  as  caused  a 
forfeiture  thereof,  and  prevented  a  recovery 
thereon?  (2)  Is  the  temporary  having  of 
a  small  quantity  of  gasoline  on  insured 
premises,  to  be  used  for  household  purposes, 
other  than  for  fuel,  a  violation  of  such  pro- 
hibitory clause?" 

The  question  upon  which  the  decision  of 
both  of  those  put  by  the  court  depends  is: 
Do  the  facts  stated  show  a  breach  of  the 
warranty  that  no  gasoline  shall  be  '^ept, 
used,  or  aJlowed"  on  the  premises?  The 
fact  that  the  fire  was  causcKl  by  the  gaso- 
line, or  by  the  negligence  of  the  insured,  if 
there  was  such  negligence,  is  not,  by  the  pol- 
icy, as  stated,  made  a  ground  for  avoiding 
it;  and  it  is  properly  conceded  by  appellee 
that  the  permission  to  use  a  gasoline  stove 
does  not  aflfect  the  case.  The  question 
therefore  is,  as  stated,  whether  or  not  the 
gasoline,  in  the  sense  in  which  those  words 
are  used  in  the  contract,  was  "kept,  used, 
or  allowed"  on  the  premises.  We  find  it 
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unnecessary  to  determine  the  extent  to 
which  appellee  is  responsible  for  the  acts  of 
his  wife  to  which  he  did  not  consent.  For 
the  purposes  of  this  case  alone,  it  will  be 
assumed  that  all  that  was  done  is  properly 
chargeable  to  appellee.  That  the  gasoline 
was  not  kept  on  tiie  premises  is  clear.  "It 
is  not  enough,  according  to  this  phraseol- 
ogy, that  hazardous  articles  are  upon  the 
premises.  They  must  be  there  for  the  pur- 
pose of  being  stored  or  kept."  Hynda  v. 
Schenectady  County  Mut.  Ins,  Co,  11  N.  Y. 
554.  That  this  is  substantially  true,  all  of 
the  authorities  agree.  Mears  v.  Humboldt 
Ins.  Co,  92  Pa.  15,  37  Am.  Rep.  647 ;  Mary- 
land F.  Ins,  Co.  V.  Whiteford,  31  Md.  219, 
1  Am.  Rep.  45;  Farmers*  d  M.  Ins.  Co,  v. 
Simmons,  30  Pa.  299;  First  Cong.  Church 
v.  Holyoke  Mut.  F.  Ins.  Co.  158  Mass.  479, 
19  L.  R.  A.  587,  33  N.  E.  572.  As  the 
word  "kept"  means  that  the  prohibited  ar- 
ticle must  not  only  be  upon  the  premises, 
but  must  be  there  for  keeping  or  storing, 
and  not  merely  upon  a  temporary  occasion 
for  a  different  purpose,  it  follows  that  there 
must  be  some  degiee  of  permanency  in  its 
continuance  there.  The  word  implies  all 
this.  The  word  "used"  is  employed  in 
immediate  connection  with  "kept,"  in  order, 
we  think,  to  extend  the  provision  so  as  to  ex- 
clude the  idea  that  the  article  must  be 
stored  or  deposited  on  the  prembes.  But 
the  purpose  m  the  use  of  each  word  is  to 
provide  against  the  same  danger,  viz.,  that 
which  would  arise  from  the  habitual,  con- 
stant, or  continued  exposure  of  the  prop- 
erty through  the  presence  or  use  of  the  ar- 
ticle. One  word  forbids  the  permanent  or 
habitual  keeping  of  the  dangerous  thing, 
and  the  other  a  like  use  of  it  without  the 
actual  depositing  or  storing  of  it  on  the 
premises.  In  Mears  v.  Humboldt  Ins.  Co, 
92  Pa.  15,  37  Am.  Rep.  647,  Justice  Paxson, 
said:  "We  are  not  disposed  to  give  to  the 
word  'use,'  in  this  policy,  the  narrow  con- 
struction claimed  for  it.  It  must  have  a 
reajBonable  interpretation, — such  as  was 
probably  contemplated  by  the  parties  at  the 
time  the  contract  was  entered  into.  Nearly 
every  policy  of  insurance  issued  at  the  pres- 
ent time  contains  this  condition,  or  a  simi- 
lar one.  What  is  intended  to  be  prohibited 
is  the  habitual  use  of  such  articles,  not 
their  exceptional  use  upon  some  emergency. 
The  strict  rule  claimed  by  the  defendants 
would  prevent  the  assured  from  painting 
his  house  or  cleaning  his  furniture,  as  it 
would  be  diflicult  to  do  either  without  us- 
ing some  of  the  prohibited  articles."  The 
sajne  interpretation  of  the  word  is  ap- 
proved by  the  same  court  in  Farmer^  &  M, 
his.  Co.  V.  Simmons,  30  Pa.  299,  in  which 
the  language  of  Lord  Tenterden  in  Dobson 
X.  Sotheby,  Moody  &  M.  90,  is  quoted,  as  fol- 
lows :  "I  think  that  the  condition  must  be 
understood  as  forbidding  only  the  habitual 
use  of  fire  or  the  ordinary  deposit  of  hazard- 
ous goods,  not  their  occasional  introduction 
as  in  this  case,  for  a  temporary  purpose 
connected  with  the  occupation  of  the  prem- 
ises." The  same  principle  is  recognized  in 
London  d  L.  F.  Ins.  Co.  v.  Fischer,  34  C.  C. 
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no  covering  or  sheeting  of  iron  or  other 
metallic  material,  but  was  otherwise  of  com- 
paratively recent  construction,  and  was  in 
pood  condition  and  not  differing  from  those 
in  ordinary  use  by  railway  companies  gen- 
erally; that  the  manner  of  the  storing  of 
said  powder  within  said  car  was  not  shown. 
(6)  That  from  said  date  of  the  receipt  of 
said  car  until  the  date  of  the  explosion,  as 
hereinafter  found,  it  was  permitted  by  de- 
fendant to  stand  upon  its  transfer  switch 
connected  with  two  empty  box  cars  to  the 
north  or  west,  and  a  car  of  hay  immedi- 
ately to  the  south  or  east,  and  yet  another 
car,  with  contents  not  shown,  to  the  east  or 
south;  that  the  car  immediately  to  the 
north  or  west  of  said  car  of  powder  and 
connected  therewith  was  an  empty  box  car 
in  which  was  some  hay  from  Kaffir  corn 
scattered  about  the  floor,  the  door  of  which 
car  was  standing  open.  (6)  That  said 
transfer  up>on  which  said  cars  stood  was  of 
length  sufficient  to  hold  thirteen  cars,  and 
was  situated  at  the  intersection  of  the  said 
Chicago,  Rock  Island,  &  Texas  road  with 
the  defendant,  which  said  intersection  was 
upon  the  line  of  the  incorporation  of  said 
city,  but  the  switch  on  which  the  car  was 
standing  was  outside  of  the  corporation; 
that  said  cars  stood  about  the  center  of 
said  switch  and  within  a  radius  of  l^  mile 
of  some  forty  residence  houses,  and  within 
a  radius  of  %  of  a  mile  of  the  greater  por- 
tion of  the  residence  and  business  houses  of 
said  city,  said  city  having  a  population  of 
about  2,600  inhabitants;  that  a  public  road 
or  highway  ran  within  a  few  feet,  and  the 
main  line  of  the  defendant  within  about  20 
feet,  and  that  of  the  Chicago,  Rock  Island, 
&  Texas  Railway  within  about  200  feet, 
of  where  the  said  car  of  powder  was  per- 
mitted to  stand,  and,  further,  that  there 
were  scheduled  to  pass  said  point,  upon 
said  two  roads,  sixteen  trains  daily,  besides 
extras.  (7)  I  find  that  defendant  placed 
no  guard  or  watch  about  said  car  of  pow- 
der, that  its  contents  was  known  to  the 
agent  who  receipted  for  said  car,  and  that 
there  was  placarded  upon  the  walls  of  said 
car  the  following,  viz.:  'High  Explosives. 
Handle  with  Care;'  and,  further,  I  find  that 
the  locality  where  said  car  was  permitted 
to  stand  was  one  frequented  by  tramps,  who 
were  in  the  habit  of  building  fires,  and  en- 
tered into  the  empty  cars  left  standing 
thereabouts.  I  find  that  on  as  many  as 
two  occasions,  while  said  car  was  upon  said 
switch,  an  employee  of  defendant  inspected 
said  cars,  the  last  time  being  about  9 
o'clock  A.  M.  on  the  morning  of  the  explo- 
sion, as  hereinafter  found,  going  within  200 
feet  for  such  purpose.  (8)  I  find  that  de- 
fendant permitted  said  car  of  explosives  to 
stand,  situated  as  hereinbefore  stated,  upon 
said  switch,  from  the  date  of  its  receipt  till 
about  9:47  A.  M.  of  the  5th  day  of  April, 
at  which  time  it  exploded;  that  there  were 
two  scheduled  freight  trains  daily  upon  the 
line  of  defendant,  and  that  trains  passed  in 
the  direction  said  car  was  billed  to  go  after 
its  receipt  and  prior  to  its  explosion ;  and 
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that  other  cars  placod  upon  said  switch  on 
the  day  preceding  said  explosion  were  by 
defendant  picked  up  and  carried  away  in 
the  direction  in  which  said  car  of  explo- 
sives was  billed.  (9)  That  on  the  morn- 
ing of  the  5th  of  April,  about  thirty  min- 
utes before  the  final  explosion,  a  fire  was 
discovered  to  have  originated  in  the  empty 
box  car  immediately  to  the  north  or  west 
of  said  car  of  explosives;  that  at  said  time 
the  doors  upon  both  sides  of  said  cars  were 
open;  that  the  fire  was  communicated  from 
said  car  to  the  wooden  car  containing  said 
explosives,  violently  exploding  the  same 
and  injuring  and  damaging  the  property  of 
plaintiff  as  hereinafter  found.  (10)  I  find 
that  the  place  where  said  car  was  left 
standing  and  where  said  explosion  occurred 
was  distant  from  the  property  of  plaintiff 
about  800  yards.  (11)  I  further  find  that, 
by  reason  of  said  explosion,  plaintiff's  prop- 
erty described  in  his  petition  was  injured 
and  damaged  in  the  sum  of  $995,  that  it 
will  cost  the  said  sum  of  $995,  to  repair  the 
said  injuries  occasioned  by  said  explosion, 
and  that  plaintiff's  said  property  is  worth- 
less by  said  amount  by  reason  of  said  ex- 
plosion and  said  injuries,  and  that  no  por- 
tion of  said  amount  has  ever  been  paid  to 
plaintiff.  (12)  I  find  also,  as  a  matter  of 
fact,  that  the  receiving  and  storing  of  such 
quantity  of  explosives  in  the  manner,  for 
the  time,  and  in  the  locality  as  shown,  by 
the  defendant,  constituted  a  public  and  pri- 
vate nuisance.  (13)  I  also  find  as  a  faet 
that  defendant  was  guilty  of  negligence  in 
receiving,  storing,  and  handling  said  car 
of  explosives  as  it  did,  and  in  permitting 
said  explosion,  and  that  said  negligence 
was  the  immediate  and  proximate  cause  of 
said  explosion  and  injuries,  and  but  for 
which  negligence  said  explosion  and  inju- 
ries would  not  have  occurred." 

The  court  of  civil  appeals  propounds  the 
following  questions:  First,  whether  or  not 
the  facts  found  by  the  trial  judge  war- 
ranted the  legal  inference  of  nuisance.  Sec- 
ond, whether  or  not  those  facts  afford  any 
evidence  of  negligence.  Third,  whether  or 
not,  if  the  acts  of  defendant  constitute  neg- 
ligence, the  damage  to  appellee  was  the 
proximate  result  thereof. 

The  answer  to  the  first  question,  we 
think,  will  be  found  by  a  decision  of  the 
second;  for  it  is  not  contended,  and  cannot 
be  held,  that  the  mere  fact  that  a  railroad 
company  has  in  its  cars,  for  transportation, 
explosives  of  this  character,  makes  it  guilty 
of  creating  a  nuisance,  either  public  or  pri- 
vate, even  though  danger  to  persons  or  prop- 
erty along  its  line  be  necessarily  incident 
to  such  transportation.  Such  articles  are 
property  useful  for  some  purposes,  and 
common  carriers  are  under  legal  obligation 
to  receive  and  properly  carry  them.  Walker 
V.  Chicago,  R.  I.  6s  P.  R.  Co.  71  Iowa,  658, 
33  N.  W.  224.  In  this  the  case  of  a  com- 
mon carrier  differs  from  those  of  owners  of 
mills,  magazines,  or  other  places  where  such 
explosives  are  voluntarily  manufactured  or 
stored  in  such  wav  as  to  unreasonablv  en- 
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danger  the  persons  or  property  of  the  pub- 
lic or  of  neighboring  property  owners. 
Such  places  are  generally  held  to  be  nui- 
sances, the  mere  existence  and  maintenance 
of  which  render  their  owners  liable  for 
damages  resulting  from  explosions,  without 
regard  to  the  degree  of  care  exercised  in 
keeping  them.  Wier*s  Appealj  74  Pa.  230; 
Cheatham  v.  Shearon,  1  Swan,  213,  55  Am. 
Dec.  734;  Myers  v.  Malcolniy  6  Hill,  292,  41 
Am.  Dec.  744 ;  Heeg  v.  Licht,  80  N.  Y.  579, 
36  Am.  Rep.  654.  But  a  railroad  company 
must  carry  freight  of  this  character  over 
its  road,  and  such  dangers  as  necessarily  re- 
sult to  others  from  the  proper  and  reason- 
able performance  of  this  duty  must  be 
borne  by  them  as  an  unavoidable  incident 
of  the  proper  transaction  of  legitimate  busi- 
ness. But  a  nuisance  may  result  from  the 
negligent  exercise  of  a  right  or  performance 
of  a  duty  with  respect  to  one's  own  prop- 
erty or  property  in  his  charge.  1  Wood, 
Nuisances,  §  4,  and  notes.  A  nuisance  to 
others  may  thus  arise  from  the  careless  dis- 
charge by  a  common  carrier  of  its  duty  in 
the  transportation  of  such  dangerous  arti- 
cles as  are  here  in  question.  The  right  to 
carry  them  does  not  include  the  right  to 
subject  persons  along  the  route  to  dangers 
from  explosions  for  a  longer  time  or  in  a 
greater  degree  than  is  reasonably  necessary 
to  the  proper  performance  of  the  carrier's 
duty.  This  is  an  obvious  deduction  from 
plainest  principles.  If,  therefore,  the  car 
was  unnecessarily  and  unreasonably  de- 
layed at  the  place  where  it  exploded,  so  as 
to  subject  plaintiff's  property  to  such  dan- 
ger for  a  longer  time  than  would  have  at- 
tended a  transportation  made  with  reason- 
able despatch,  such  keeping  of  the  car  at 
that  place  was  a  nuisance.  The  case  thus 
supposed  would  not  differ  essentially  from 
those  of  other  keepers  of  dangerous  explo- 
sives; or  if  ordinary  care  was  not  exercised 


by  the  appellee  in  keeping  and  caring  for 
the  car,  and  the  absence  thereof  gave  rise 
to  a  degree  of  danger  such  as  would  have 
been  avoided  by  the  exercise  of  it,  such  neg- 
ligence would  make  the  presence  of  the  car 
so  negligently  kept  a  nuisance.  Ordinary 
care  is  the  measure  of  appellee's  duty,  but, 
of  course,  the  degree  of  diligence  and  the 
nature  of  the  precautions  to  be  used  depend 
upon  the  nature  and  circumstances  of  the 
situation  and  the  danger  to  be  avoided. 
The  finding  of  the  trial  court  that  there  wa* 
such  negligence  will,  if  suppoi-ted  by  evi- 
dence, sustain  its  conclusion  that  the  car, 
under  the  circumstances  stated,  constituted 
a  nuisance.  We  are  of  the  opinion  that 
there  was  evidence  from  which  the  court 
could  properly  conclude  that,  considering 
the  very  dangerous  contents  of  the  car, 
there  was  negligence  both  in  leaving  it  so 
long  at  that  place  and  in  not  properly  car- 
ing for  it  while  there.  No  reason  for  the 
delay  is  shown,  and  the  circumstancea 
stated  by  the  judge  might  have  been  held 
by  him  sufficient  to  call  for  a  showing  on 
the  part  of  the  defendant  of  any  circum- 
stances which  made  the  delay  necessary  or 
reasonable,  and  to  justify  the  conclusion,  in 
the  absence  of  such  a  showing,  that  there 
were  none.  This,  and  the  further  question 
as  to  the  precautions  which  ordinary  pru- 
dence required  in  keeping  the  car,  are  ques- 
tions of  fact  which  this  court  cannot  re- 
solve. We  merely  hold  that  there  was  evi- 
dence tending  to  sustain  both  conclusions  of 
the  trial  judge,  and  this  answers  the  first 
and  second  questions  as  far  as  we  can  an- 
swer them. 

To  the  third  we  answer  that,  if  there  waa 
negligence  such  as  we  have  indicated,  the 
evidence  justifies  the  conclusion  that  it  was- 
the  proximate  cause  of  the  damage  to  plain- 
tiff's house. 
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Elizabeth  F.  AMETRANO,  Admrx.,  etc.,  of 
Margaret  Shelley,  Deceased,  Appi., 

V. 

Henry  T.  DOWNS  et  al.,  Respts. 

(170  N.  Y.  388.) 

A  -will  of  real  eiitate  will  not  pass  the 
amount  received  for  the  property  under  emi- 
nent domain  proceedings  consummated  dur- 
ing the  testator's  lifetime. 

(April  8,  1002.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Cpurt,  Second  Department,  affirming  a  judg- 
ment of  a  Special  Term  for  Kings  (bounty 
which  adjudged  to  be  inoperative  certain 
clauses  of  the  will  of  Margaret  Shelley,  de- 
ceased.   Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Rider  ft  Smith,  for  appellant: 
The  will  itself,  and  the  surrounding  cir- 
cumstances, clearly  show  it  was  the  inten- 
•  tion  of  the  testator  to  devise  and  bequeath 


Note. — Passing  of  proceeds  of  land  under  a  de- 
vise of  real  property. 

I.  Introductory,  719. 

II.  Land  voluntarily  conveyed  by  testator,  720. 
III.  Land  taken  from  testator  Ity  compulsory 

proceedings,  720. 
IV.  Conclusions,  722. 

I.  Introductory. 

As  will  be  seen  herein,  the  law  Is  well  set- 
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tied  that  where  the  testator  voluntarily  parts 
with  the  title  to  devised  realty  the  devise  Is 
revoked,  and  the  devisee  is  not  entitled  to  the 
proceeds.  But  the  rights  of  the  devisee  when- 
the  testator  has  parted  with  the  title  Involun- 
tarily, and  received  compensation  in  Its  place 
is.  as  far  as  precedent  is  concerned,  more  ob- 
scure. The  value  of  the  decision  In  Ametrano 
V.  Downs  is  Increased  by  the  fact  that  while 
It  was  considered  by  the  court  as  res  Integra 
(the  court  stating  that  there  was  said  to  be  no 
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all  her  property  to  her  daughter  Elizabeth 
F.  Ametrano. 

Provoost  V.  Calyer,  62  N.  Y.  546;  Byrnes 
V.  Baer,  86  N.  Y.  210;  Schult  v.  Moll,  132 
N.  Y.  122,  30  N.  E.  377;  Wager  v.  Wager, 
«6  N.  Y.  164. 

If  her  estate  is,  in  equity,  to  be  treated 
as  real  property  because  it  is  "land  damages 
for  land  taJvcn  under  the  law  of  eminent  do- 
main, and  remuius  land"  (2  Story,  E<j.  Jur. 
13th  ed.  553,  note;  Durando  v.  Durando,  23 
N.  Y.  331),  it  would  pass  to  her  daughter 
under  the  word  "devise,"  which  is  "a  dis- 
position of  real  property  by  last  will  and 
testament." 

13  Am.  &  Eng.  Enc.  Law,  p.  9;  4  Kent, 
Ck)m.  14th  ed.  602. 

If  the  estate  be  considered  personal  prop- 
erty, the  testator,  by  the  word  "bequeath," 
"which  in  its  primary  legal  signification  is 


applicable  to  personal  property  only"  (4 
Am.  &  Enff.  Enc.  Law,  2d  ed.  p.  1),  has  be- 
queathed it  to  her  daughter  Elizabeth  F. 
Ametrano. 

The  words  of  a  testator  should  not  be 
strained  to  work  an  invalidity  of  his  dispo- 
sition. 

Vanderpoel  v.  Loew,  112  N.  Y.  167,  19  X. 
E.  481;  Ritck  v.  Hawxhurst,  114  N.  Y.  612. 
21  N.  E.  1009;  Phillips  v.  Daviea,  92  N.  Y'. 
199;  Lytle  v.  Beveridge,  58  N.  Y.  592;  Mer- 
rill V.  Agi-iciiliural  Ins,  Co.  73  N.  \^  452, 
29  Am.  Kep.  184. 

The  matter  to  be  determined  in  the  con- 
struction of  a  will  is,  What  did  the  testator 
intend  at  the  time  of  its  execution? 

Morris  v.  Sickly,  133  N.  Y.  456,  31  N.  E. 
332;  Bliven  v.  Seymour,  88  N.  Y.  469;  Mii- 
ler  V.  aHhei't,  144  N.  Y.  68,  38  N.  E.  979. 

A  decision  that  the  will   is   inoperative 


American  aathorlty  on  the  point),  it  is  in  ac- 
cord with  tlie  two  American  cases  whlcli  an  ex- 
amination of  the  authorities  reveals. 

II.  Land  voluntarily  conveyed  hy  testator. 

In  each  of  the  following  cases  it  was  held 
that  where  the  testator,  subsequent  to  the  exe- 
cution of  his  will,  conveys  the  devised  realty, 
the  devise  is  revoked,  and  the  devisee  is  not 
entitled  to  the  proceeds.  Emery  v.  Union  So- 
ciety. 79  Me.  334,  9  Atl.  891;  Vandemark  v. 
Vandemark.  26  Barb.  416. 

In  Philson  v.  Moore,  23  Hun,  152,  where  the 
decision  was  to  the  same  effect,  the  court  said 
that  the  law  Is  well  settled  that  if  the  tes- 
tator devise  real  estate*  and  sell  the  same,  the 
proceeds  become  personalty,  and  the  court  can- 
not substitute  the  money  received  by  testator 
for  the  land  devised. 

In  Skerrett  v.  Burd,  1  Whart.  246.  the  tes- 
tator conveyed  the  devised  realty  reserving  a 
ground  rent,  and  It  was  held  that  the  devise 
was  revoked,  and  that  the  ground  rent  did  not 
pass  to  the  devisee. 

And  where  a  testator,  after  devising  real  es- 
tate to  two  of  his  sons,  and  bequeathing  all  his 
persoDal  property  to  a  third,  sold  some  of  the 
realty,  It  was  held  that  the  devisees  were  not 
entitled  to  the  proceeds,  although  the  effect  of 
the  rule  was  to  greatly  increase  the  portion  of 
the  estate  passing  to  the  son  entitled  to  the 
*  personalty.  Webster  v.  Webster,  105  Mass. 
542. 

And  where  a  testator,  after  devising  all  the 
property  and  rights  of  property  devised  to  him 
by  the  will  of  another,  sells  a  portion  of  such 
prop'^rty,  his  devisee  is  not  entitled  to  the  pro- 
ceeds.    Mitchell  V.  Danforth,  12  Cush.  330. 

And  where,  after  conveying  the  devised 
realty,  the  testator  retains  the  conveyance  and 
title  deeds  as  security  for  part  of  the  purchase 
money,  the  devisee  is  not  entitled  to  the  se- 
curity or  unpaid  purchase  money.  Moor  v. 
Raisbeck.  12  Sim.  123. 

And  where  the  testator  takes  back  a  bond 
and  mortgage  as  security  for  the  purchase 
price,  it  was  held  in  each  of  the  following 
cases  that  such  bond  and  mortgage  did  not 
pass  to  the  devisee :  Beck  v.  McGillls,  9  Barb. 
35:  Adams  v.  Winne,  7  Paige,  97. 

The  fact  that  the  will  authorized  the  execu- 
tors to  sell  the  testator's  realty  and  divide  the 
proceeds  among  named  devisees  does  not  enti- 
tle such  persons  to  the  proceeds  where  the  tes- 
tator sells  the  property.  Arnald  v.  Arnald,  1 
Bro.  Ch.  401 ;  Sharp  v.  McPherson,  10  Ohio 
C.  C.  181. 
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And  the  further  fact  that  the  testator,  after 
making  the  sale,  deposited  the  proceeds  in  a 
bank  as  he  had  directed  the  executors  to  do  in 
the  provision  of  the  will  directing  them  to  sell, 
does  not  aid  the  devisees.  Re  Dowd,  58  How. 
Pr.  107. 

The  following  cases  hold  that  where  the  tes- 
tator sells  the  devised  estate  by  an  executory 
contract,  the  devise  is  thereby  revoked,  and,  al- 
though the  purchase  money  is  not  paid  until 
after  the  testator's  death,  it  goes  to  his  per- 
sonal estate,  and  not  to  the  devisees;  Farrar 
V.  Winterton,  5  Beav.  1,  6  Jur.  204  ;  Knollys  ▼. 
Alcock,  5  Ves.  Jr.  654 ;  Mayer  v.  Gowland,  2 
Dick.  503 :  Donohoo  v.  lica,  1  Swan,  121,  65 
Am.  Dec.  725 :  Blair  v.  Snodgrass,  1  Sneed,  24. 

The  above  Is  the  common-law  rule,  and  lias 
been  modified  by  statute  In  many  of  the  states 
so  as  to  permit  the  devisee  to  take  the  unpaid 
purchase  money  due  on  the  contract. 

As  to  the  nature  of  the  vendor's  interest  in 
such  a  contract  as  constituting  realty  or  per- 
sonalty, .«ee  note  to  ]3owen  v.  Lansing  (Mich.) 
57  L.  R.  A.  643. 

But  In  Wright  v.  Minshall,  72  111.  584.  it 
was  held  that  where  the  owner  of  land  gives  a 
bond  for  title  prior  to  the  execution  of  the 
will  devising  the  stime,  the  devisee  takes  the 
testator's  interest,  and  is  entitled  to  the  un- 
paid purchase  money. 

In  Clark  v.  Packard,  0  Gray,  417,  It  was  held 
that  the  devisee  was  entitled  to  the  proceeds 
of  the  property  devised  to  her  but  sold  by  the 
testator.  This  was  on  the  ground  that  the 
will,  as  construed  by  the  court,  bequeathed  to 
the  devisee  the  proceeds  of  the  realty  In  case 
of  Its  sale,  and  the  court  said  that,  except  for 
the  provision  giving  her  the  proceeds,  the  sale 
would  have  amounted  to  a  revocation  of  the 
devise. 

And  the  decision  In  Haselwood  v.  Webster, 
82  Ky.  409,  where  It  was  held  tliat  the  dev- 
isees, who  were  heirs  of  the  testator,  were  en- 
titled to  the  proceeds  of  the  devised  realty 
sold  by  him,  was  based  on  a  provision  of  the 
Kentucky  statutes  which  provides  that  the  con- 
version of  property  devised  to  an  heir  shall  not 
be  an  ademption  of  the  devise  unless  so  in- 
tended by  the  testator. 

III.  Land   taken   from   testator   hy  compulsory 
proceedings. 

The  authorities  on  this  branch  of  the  ques- 
tion are,  as  will  be  seen,  in  harmony.     The  ef- 
fort to  distinguish  between  the  devisee's  right 
'to  the  proceeds  where  the  testator  has  volun- 
'  tarlly  parted  with  the  title  and  where  his  title 
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"will  violate  the  maxim  that  ''equality  is 
-<jquity/' 

11  Am.  &  £ng.  Enc.  Law,  2d  ed.  p.' 186. 

It  would  result  in  the  preference  of 
strangers  to  testator's  kin. 

Qumn  V.  Hardenhrook,  64  N.  Y.  83; 
Johnson  v.  Brctsingtonj  86  Hun,  106,  34  N. 
Y.  Supp.  200. 

It  will  result  in  declaring  that  testator 
^ied  intestate  as  to  all  her  property. 

2  Wms.  Exrs.  &  Admrs.  7th  Am.  ed.  338 ; 
2  Jai-man,  Wills,  6th  Am.  ed.  772;  Vernon 
V.  Ve^-non,  63  N.  Y.  351 ;  Weeks  v.  Comtcell, 
104  N.  Y.  326,  10  N.  E.  431. 

The  will  has  not  been  revoked. 

Re  Backus,  49  App.  Div.  410,  63  N.  Y. 
Supp.  544;  Delafield  v.  PaHsh,  25  N.  Y.  9; 
Biimham  v.  Comfort,  108  N.  Y.  635,  16  N. 
E.  710. 

The  will  should  be  held  to  operate  on  the 


fund  now  in  the  possession  of  the  adminis- 
tratrix with  the  will  annexed  of  the  goods, 
etc.,  of  Margaret  Shelley,  deceased. 

It  is  a  cardinal  rule  of  testamentary  con- 


struction that  the  plain  intent  of  the  testa- 
tor, as  evinced  by  the  language  of  his  will, 
must  prevail. 

Moak  V.  Moak,  8  App.  Div.  197,  40  N.  Y. 
Supp.  438;  Hoppock  v.  Tucker,  59  N.  Y. 
202;  Byrnes  v.  Stilwell,  103  N.  Y.  453,  67 
Am.  Rep.  760,  9  N.  E.  241 ;  Roe  v.  Vingut, 
117  N.  Y.  204,  22  N.  E.  933;  Masterson  v. 
Townshend,  123  N.  Y.  468,  10  L.  R.  A.  816, 
25  N.  E.  928;  Miller  v.  Gilbert,  144  N.  Y. 

i  68,  38  N.  E.  979. 

I      Messrs.  Goldfosle»  Cohn,  St  Iilnd  and 
Joseph  Kauf mann,  for  respondents : 
The   devise   purporting   to   be  contained 

!  in  the  will  of  Margaret  Shelley,  deceased. 


has  been  devested  against  his  will  la  based  on 
the  ground  that  the  doctrine  of  Implied  revoca- 
tion has  been,  modified  by  the  statute  of  wills 
so  as  to  require  a  conveyance  executed  by  the 
testator.  But,  as  pointed  out  by  the  court  in 
Ambtbano  v.  Downs,  the  rule  depriving  the 
devisee  of  such  proceeds  does  not  depend  en- 
tirely upon  the  doctrine  of  revocation,  but  may 
be  supported  on  the  ground  that,  since  the 
enactment  of  the  statute  of  wills,  a  will 
speaks  from  the  time  of  the  death  of  the 
testator,  and  If  the  property  devised  is 
not  owned  by  him  at  that  time  there 
is  nothing  for  the  will  to  operate  on. 
In  this  view  of  the  case,  it  Is  immaterial 
whether  the  testator,  in  parting  with  the  prop- 
erty, did  so  voluntarily  or  not. 

There  are  two  American  authorities  bearing 
on  the  question.  In  one  of  them,  after  the  tes- 
tator had  made  a  will  devising  the  north  half 
of  his  farm  to  his  son  and  the  south  half  to 
his  grandson,  a  portion  of  the  south  half  was 
sold  to  the  son  under  a  levy  by  the  collector  of 
taxes.  The  court  held  that  such  sale  amounted 
to  a  revocation  of  the  devise  pro  tanto,  and 
that  evidence  of  an  agreement  between  the  son 
and  testator,  whereby  he  agreed  to  convey  to 
the  latter  the  portion  so  purchased  by  him,  was 
Inadmissible,  on  the  ground  that,/  even  though 
such  a  conveyance  had  been  made,  the  devisee 
could  not  have  taken  It  as  the  sale  had  op- 
erated as  a  revocation  of  the  devise.  Borden 
V.  Borden,  2  R.  I.  94. 

The  other  is  the  case  of  Pleasants'  Appeal, 
77  Pa.  356,  and  Is  precisely  In  point  with  the 
AifETRANO  Case.  The  testator  was  the  own- 
er of  slaves  In  Jamaica,  under  the  laws  of 
which  they  were  refil  estate.  Subsequent  to 
the  execution  of  his  will  devising  his  real  prop- 
erty in  Jamaica,  the  slaves  were  manumitted 
by  an  act  of  the  British  Parliament  abolishing 
slavery,  and  commissioners  were  appointed  to 
make  compensation  to  the  slave  owners.  Under 
the  act  the  slaves  were  emancipated  prior  to 
the  death  of  the  testator,  but  the  compensation 
was  not  paid  until  afterwards.  The  court 
held  that  the  act  converted  the  testator's  in- 
terest into  personalty  at  the  time  of  the  manu- 
mission, and  operated  as  a  revocation  of  the  de- 
vise, and  the  devisee  was  not  entitled  to  the 
compensation. 

But  in  Buckner  v.  Charleston  &  S.  R.  Co.  7 
ft.  C.  N.  S.  325,  it  was  held  that,  under  a  stat- 
ute authorizing  a  railroad  company  to  acquire 
lands,  and  declaring  that  the  title  should  vest 
In  such  company  upon  the  tender  or  payment 
of  the  appraised  value,  a  devisee  of  land  taken 
under  the  statute  Is  entitled  to  the  purchase 
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money  where  the  testator  died  after  the  ap- 
praisal but  before  payment  or  tender.  This 
case  is  not  In  conflict  with  the  others,  as  it 
will  be  noted  that  under  the  statute  the  title 
had  not  passed  from  the  testator  at  the  time  of 
his  death. 

And  in  a  case  involving  a  similar  distinction, 
it  was  held  that  where  an  action  of  ejectment 
Instituted  by  the  testator  against  a  county  to 
recover  land  upon  which  the  county  authori- 
ties had  erected  a  bridge  and  opened  the  ap- 
proaches to  It,  was  compromised  after  his 
death  by  the  county  making  compensation  for 
the  land,  the  devisees  of  such  land  were  enti- 
tled to  the  sum  received.  Parker  v.  Chestnut, 
80  Ga.  12,  5  S.  E.  289. 

The    earliest    English    case   bearing   on    the 

I  question  is  that  of  Yelverton  v.  Mark,  reported 

I  in  the  Year  Books,  39  Hen.  VI.  18,  B,  where 
It  was  held  that  If  the  testator  Is  disseised  by 
a  stranger,  and  dies  before  re-entry,  the  devise 
Is  void. 

In  Frewen  v.  Frcwen,  L.  R.  10  Ch.  610,  83 

!  L.  T.  N.  S.  43,  23  Week.  Rep.  864,  It  was  held 
that  where,  subsequent  to  the  execution  of  the 
will  containing  a  devise  of  advowsons  in  Ire- 
land, the  Irish  church  act  was  passed  abolish- 
ing advowsons  and  giving  their  owners  a  right 
to  compensation,  the  devise  failed  and  the 
devisee  was  not  entitled  to  the  compensation 
money.  The  court  said  that  the  act  of  Parlia- 
ment destroyed  advowsons, — that  is  to  say,  it 
converted  that  which  was  an  advowson  with  a 
perpetual  right  of  presentation  to  a  living  in 
an  established  church,  Into  something  differ- 
ent. The  property  which  was  vested  in  the 
testator  at  the  time  when  the  act  was  passed 
bad  its  character  permanently  changed  and 
practically  destroyed.  The  court  further  said 
that  a  similar  case  arises  when  land  is  taken 
from  a  man  who  cannot  help  himself. 

In  Cadman  v.  Cadman,  L.  R.  13  Eq.  470,  41 
L.  J.  Ch.  N.  S.  468,  20  Week.  Rep.  356,  a  navi- 
gation undertaking  in  which  the  testator  held 
two  shares  became  vested  in  a  railway  com- 
pany under  an  act  of  Parliament  which  pro- 
vided for  the  extinguishment  of  the  freehold 
rights  In  the  shares  upon  a  conveyance  to  the 
railway  company  by  the  holder,  who  was  to  re- 
ceive as  compensation  shares  In  the  railway 
company.  The  court  held  that  the  testator's 
interest  in  the  shares  became  personalty  under 
the  act,  although  he  did  not  convey  them  to  the 
railway  company,  and  did  not  pass  under  the 
provisions  of  his  will  relating  to  realty. 

In  Biff  parte  Hawkins,  13  Sim.  669,  a  portion 
of  testator's  realty  was  taken  by  the  municipal 
authorities  for  the  purpose  of  widening  the  ap- 
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Beck  V.  McOillis,  9  Barb.  35;  Oilhert  v. 
Oilhert,  9  Barb.  532;  Brown  v.  Broion,  16 
Barb.  569;  Vandemark  v.  Vandemark,  26 
Barb.  416;  Adams  v.  Winne,  7  Paige,  97; 
Philson  V.  J/oore.  23  Hun,  152;  McNaugh- 


ton  V.  Uc^'aughton.y  34  N.  Y.  201 ;  Jarman, 
Wills,  5th    Am.   ed.    162;    Emery  v.    Union 
Society,  79  Me.  334,  9  Atl.  891;  Bumham 
V.  Comfort,  108  N.  Y.  540,  15  N.  E.  710. 
The   rule  of   revocation   applies   in   such 


Lord  one  thousand  eight  hundred  and  nine- 
ty-one." In  1896  condemnation  proceed- 
ingfl  were  taken  by  the  city  of  New  York 
to  acquire  said  No.  22  Oliver  street  as  a 
site  for  the  erection  of  a  schoolhouse.  To 
these  proceedings  Margaret  Shelley  was  not 
made  a  party.  Tlie  net  amount  of  the 
award  after  the  satisfaction  of  the  encum- 
brances on  the  property,  amounting  to  |9,- 
800,  was  in  February,  1897,  paid  to  her  bus- 


xne   ruie   oi   revocaxion   appiieo  *"    «9«v«  :'""'»"„."•"  ,ciirii'       ^i^^  i-Yi^^^k^nmi  iIa. 

case  as  in  the  case  of  a  voluntary  sale,  or,  band    Michael   Shelley    Y^^^^*;**^^^}'???,  ^n 

more  closely  speaking,  the  devise  becomes  posited  one  half  of  the  ^^^^^^  ^^^'^^^J" 

— i-_ii_  '. ^^_-i.--._      ^  the    Washington    Trust    Company    to    the 


wholly  inoperative. 

Jarman,  Wills,  p.  129,  5th  Am.  ed.  162. 

At  the  time  of  her  death  the  testatrix 
was  not  seised  of  the  property  wlAch,  by  her 
will,  she  purported  to  devise. 

Denham  v.  Cornell,  67  N.  Y.  562;  Nutz- 
)iom  V.  Sittig,  34  Misc.  486,  70  N.  Y.'  Supp. 
287.  '    ^ 

The  court  cannot  presume  an  intention  in 
conflict  with  the  settled  law. 

Beck  V.  AIcGillia,  9  Barb.  35;  McNaugh- 
ton  V.  McNaughton,  34  N.  Y.  201. 

Calient  J.,  delivered  the  opinion  of  the 
court : 

On  August  7,  1884,  Margaret  Shelley,  now 
deceased,  received  by  conveyance  from  her 
husband,  through  an  intermediary,  an  undi- 
vided one-half  in  the  premises  known  as  No. 
22  Oliver  street,  in  the  city  of  New  York. 
On  March  12,  1891,  she  executed  the  follow- 
ing will:  "I,  Margaret  Shelley,  of  the  city, 
county,  and  state  of  New  York,  being  of 
sound,  disposing  mind  and  memory,  do  here- 
by make,  publish,  and  declare  this  to  be  my 
last  will  and  testament:  First.  I  order 
and  direct  my  funeral  expenses  to  be  paid 
as  soon  as  shall  be  convenient  after  my  de- 
cease. Second.  I  give,  devise,  and  bequeath 
my  one-half  interest  in  the  building  known 
as  number  twenty -two  (22)  Oliver  street, 
in  the  fourth  ward  of  the  city  of  New 
York,  unto  my  daughter  Lizzie,  wife  of 
Emanuel  Ametrano,  of  the  city  of  Brooklyn, 
county  of  Kings,  state  of  New  York,  and 
to  her  heirs  and  assigns  forever.  I  nomi- 
nate, constitute,  and  appoint  Patrick  J. 
Murphy,  of  the  city  of  New  York,  and 
Charles  Plenry  Hawkins,  of  the  same  place, 
or  either  of  them,  as  executors  of  this,  my 
last  will  and  testament.     In  witness  where-  tains  in  the  case  of  involuntary  alienation 


credit  of  his  wife,  as  her  share  of  the  prop- 
erty. In  1898  Margaret  Shelley  drew  the 
accrued  interest  on  the  deposit,  and  $400  on 
account  of  the  principal.  She  died  in  Feb- 
ruary, 1899,  leaving  an  estate  consisting  en- 
tirely of  personalty.  The  plaintiff  is  the 
devisee  named  in  the  will,  as  well  as  the 
^J^inistrator  of  the  estate  of  the  deceased; 
andS*i  ^^"s  action,  which  is  for  a  settle- 
iiipnf  nTlkgr  accounts,  claims  that  she  is  en- 
titled    uS^he.  will,  to  the  fu"f. ';eceived 

bv  the  testat^Si".  *'lt-*^'i  •  w  wh  !i! 
ha,  been  defeateJ^a  thw  «l««n  by  bott  he 

c.«rU  below,  ^nf^l^^^J^lX^ 

dispute  that  there  rL^^^  ^^^n^, 
added  by  us.     Had  the  de^~j  .^  ^y„,y 

in  this  sUte, 
claim  to  the 

proceeds  of  the  sale.    Ada/ms  ^'  t»  *?** «'. 
Paige,   97;    Beck  v.   McOillis,  XntV/J^nrh 
Crilhert  v.  Gilbert,  9  Barb.  632;  lU^^Tv 
v.    Vandemark,   26    Barb.   416;    JC  "    Ur 
Moore,   23  Hun,   152;    McyaughtSltZiJJr 
Naughton,   34  N.  Y.   201.     "If  a    VbS^e 
devise  real  estate,  and  sell  the  samiV,  ^i^ 
the  will  takes  effect,  the  proceeds   \j  „ 
sale   will   become   personal   estate,    ani  t^ 
court  can  substitute  the  money  receive^ij. 
the  testatrix  for  the  land  devised."     In  f^ 
ams  V.  Winne,  7  Paige,  97,  and  Beck  v.    - 
CHllis,  9  Barb.  35,  the  testator  had   tak 
back  a  mortgage  on  the  devised  land  as  s 
curity  for  the  purchase  money,  yet  it  wa 
held  that  the  devisee  was  not  entitled  to  th 
mortgage.     Tlie  only  point  to  be  considered) 
therefore,   is   whether   a  different  rule    ol> 


alienated  her  property  by  d( 
clear,  under  the  authorities' 
that  the  devisee  would  have  n 


proacb  to  a  bridge.  The  proceedings  were 
compulsory,  though  the  testator  participated 
In  them  to  the  extent  of  agreeing  with  the  au- 
thorities upon  the  amount  of  compensation  to 
be  paid  him.  The  court  held  that  the  compen- 
sation constituted  personalty,  and  that  the  dev- 
isee of  the  land  taken  was  cot  entitled  to  it. 

In  Re  Manchester  &  S.  R.  Co.  19  Reav.  365. 
where  the  testator,  subsequent  to  tbe  execu- 
tion of  his  will,  executed  a  contract  of  tbe  de- 
vised land  to  a  railway  company  by  virtue  of 
its  compulsory  powers,  the  devise  was  held 
adeemed,  and  the  devisee  not  entitled  to  the 
proceeds. 

The  fact  that  the  testator  in  each  of  the 
last  two  cases  consented  to,  and  participated 
in,  the  compulsory  proceedings,  may  affect  the 
value  of  these  cases  as  authorities  on  tbe  prop- 
osition involved  in  this  subdivision,  but  the 
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preceding  English  cases  and  Pleasants'  Appeal. 
77  Pa.  356,  supra,  are  directly  In  point  with 
Ametrano  v.  Downs,  and  reach  the  same  con 
elusion. 

IV.  Oonclusions. 

Under  the  provision  of  tbe  statute  of  wills; 
making  a  will  speak  from  the  death  of  the  tea- 
tator,  a  devise  of  realty  cannot  take  effect  un- 
less the  testator  owns  the  same  at  the  time  of 
his  decease,  and  the  fact  that  the  testator  may 
at  some  time  have  had  title  to  It  and  parted 
with  such  title,  does  not  entitle  the  devisee  to 
tbe  proceeds  received  by  tbe  testator  or  agreed 
to  be  paid  him  for  the  same.  The  method  hy 
which  he  parted  with  such  title — whether  vol- 
untary or  involuntary — Is  immaterial. 

C.  W.   !►. 
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by  operation  of  law,  from  that  which  pre- 
vails on  a  voluntary  sale.  Mr.  Jarman  as- 
serts that  the  rule  is  the  same  in  both  cases, 
and  the  English  decisions  cited  by  him  sus- 
tain the  doctrine  of  the  text.  Jarman, 
Wills,  p.  163.  We  see  no  such  difference 
between  a  voluntary  and  an  involuntary 
sale  of  the  devised  land  as  justifies  a  dis- 
tinction in  principle  in  the  application  of 
the  rule  that,  where  the  testator  has  parted 
with  the  subject  of  the  devise,  all  claim  of 
the  devisee  is  lost.  While  there  is  no  au- 
thority on  the  point  in  this  state  (there  is 
said  to  be  none  in  the  country),  the  ques- 
tion presented  is  not  without  analogy  in  the 
rule  which  determines  in  cases  of  intestacy 
the  character  of  the  proceeds  of  sales  by 
operation  of  law,  whether  they  are  to  be 
considered  as  real  or  personal  property.  It 
is  settled  by  a  number  of  authorities  that, 
if  the  sale  be  made  by  execution  or  judicial 
decree  in  the  lifetime  of  the  intestate,  the 
proceeds  are  personalty,  and  go  to  the  next 
of  kin,  while,  if  made  after  his  death,  they 
are  real  estate,  and  go  to  the  heirs  at  law 
{Oraham  v.  Dickinson,  3  Barb.  Ch.  169; 
Denlvam  v.  Cornell,  67  N.  Y.  556),  except 
where  the  property  belongs  to  an  infant  or 
to  an  incompetent  person,  in  which  case  the 
proceeds  retain  their  original  character  of 
realtv  (Sweezy  v.  Thayer j  1  Duer,  286; 
H  or  ton  v.  McCoy,  47  N.  Y.  21). 

It  is  urged  by  the  learned  counsel  for  the 
appellant  that  the  condemnation  proceed- 
ings did  not  effect  the  revocation  of  the 
will,  because  there  was  no  "other  writing  of 
the  testator,  declaring  such  revocation  or 
alteration,  and  executed  with  the  same  for- 
malities with  which  the  will  itself  was  re- 
quired by  law  to  be  executed"  (2  Rev.  Stat. 
64,  §  42),  nor  any  settlement,  deed,  or  other 
act  by  the  testator  ( §  47 ) .  It  may  be  con- 
ceded that  there  was  no  revocation  of  Mrs. 
Shelley's  will,  though  I  very  much  doubt 
whether  the  deceased  w^as  not  devested  of 
title  by  her  own  voluntary  act.  As  she  was 
not  a  party  to  the  condemnation  proceed- 
ings, they  were  without  force  or  effect  as 


to  her.  If  she  lost  her  title,  it  was  be- 
cause, by  her  voluntary  acceptance  of  the 
award,  she  estopped  herself  from  claiming 
the  property.  Be  this  as  it  may,  the  case 
does  not  fall  within  the  statute  of  wills.  A 
specific  devise  or  specific  legacy  may  not  be 
revoked,  but,  unless,  the  property  devised 
or  the  thing  bequeathed  is  found  in  the  es- 
tate of  the  testator  at  the  time  of  his  de- 
cease, the  will  is  necessarily  inoperative. 
The  testatrix  could  not  devise  to  the  appel- 
lant an  undivided  half  of  the  premises  No. 
22  Oliver  street,  for  she  did  not  own  it  at 
her  decease;  and  the  question  here  present- 
ed is  not  whether  the  devisee  shall  receive 
the  property  deviled,  but  whether  she  shall 
receive  the  fund  which  proceeded  from  the 
condemjiation  of  that  property.  With  this 
latter  question  the  statute  of  wills  does  not 
deal.  It  does  not  provide  affirmatively 
that  a  conveyance  or  other  disposition  o'f 
bequeathed  or  devised  property  shall  render 
the  will  in  that  respect  ineffective.  It  as- 
sumes that  principle,  and  in  §§  45,  46,  and 
47  merely  limits  the  operation  of  the  rule 
by  providing  that  in  three  cases,  to  wit,  an 
executory  contract,  an  encumbrance  or 
mortgage,  and  a  conveyance  or  deed  alter- 
ing the  testator's  estate,  but  not  wholly  de- 
vesting his  title,  the  devise  shall  be  revtJced 
only  pro  tanto.  As  said  by  the  chancellor 
in  Adams  v.  Winne,  7  Paige,  97,  it  left  un- 
changed the  existing  law  "that  when  the 
testator  had  converted  real  estate,  which  he 
had  devised  as  such,  into  personalty,  or  had 
converted  the  subject  of  a  specific  bequest 
of  personal  property  into  real  estate,  there 
was  a  revocation  of  the  will  or  an  ademp- 
tion of  the  bequest."  The  correctness  of 
this  doctrine  has  never  been  challenged. 

The  judgment  appealed  from  should  he 
affirmed,  with  costs  to  both  parties  payable 
out  of  the  estate. 

Bartlett,  Martin,  Vann,  and  Wer- 
ner, J  J.,  concur.  Parker,  Ch.  J.,  and 
Haight,  J.«  take  no  part. 


UTAH  SUPREME  COURT. 


Annie  F.  A.  HILTON,  Appt., 

V. 

Rosa  P.  ROYLANCE,  Respt, 


(. 


.Utah. 


.) 


:i.  Coartii    may   take   Jadlcial   notice    of 
tlie    meanlnsr   of   tlie   frordii    '^sealed" 

and  "sealing?  ordinance,"  as  used  in  the  cere- 
monies of  the  Mormon  Church,  as  it  is  es- 
^    tablished  in  worlds  of  history  and  in  the  rec- 
;    ords  and  journals  of  that  church. 
Jp.  tJnder      tbe      la^v      of      the      Mormon 


Church,  to  be  sealed  for  time  and  eterni- 
ty, by  a  sealing  ceremony,  is  a  marriage  cere- 
mony, whifh   is  good  at  common  law. 

3.  The  court  inny  adopt  the  conntrac- 
tlon  placed  by  the  partten  on  a  <'iieal- 
inff  ceremony,"  when  it  is  also  warranted 
by  the  facts. 

4.  A  marriage  Is  not  «ltfiiiolved  by  the 
fact  that  the  wife,  relying  on  the  validity  of 
ft  church  divorce,  became  a  party  to  another 
marriage  ceremony. 

(July  21,  1902.) 


.  Note. — ^As  to  validity  of  Indian  marriage,see 
Bar!  v.  Wilson  (Minn.)  7  L.  R.  A.  125,  and 
iaaes  in  nota  thereto. 

'.  As  to  sufficiency  and  validity  of  common-law 
0iarrIage  generally,  see  State  v.  Bittick  (Mo.) 
%\  L.  R.  A.  587  ;  Re  McLaughlin  (Wash.)  16  L. 
kS  L.  R.  A. 


R.  A.  609:  Nims  v.  Thompson  (Wis.)  17  L.  R. 
A,  847;  Morrill  v.  Palmer  (Vt.)  33  L.  R.  A. 
411;  State  v.  Zichfeld  (Nev.)  34  L.  R.  A.  784: 
Atlantic  City  R.  Co.  v.  Goodin  (N.  J.  L.)  45 
L.  R.  A.  671  :  and  University  of  Michigan  v. 
McGuckIn  (Neb.)  57  L.  R.  A.  017. 
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API'EAL  by  plaintiff  from  a  judfl^ment  of  | 
the  District  Court  for  Salt  Lake  Coun- 1 
ty  in  favor  of  defendant  in  an  action  j 
brought  to  enforce  the  alleged  right  of  j 
plaintiff  as  the  widow  of  John  R.  Park,  de- , 
ceased.    Reversed, 

Statement  by  Bartoh,  J.:  ' 

The  plaintiff  brought  this  action  as  the  i 
surviving  wife  and  widow  of  John  R.  Park, , 
deceased,  and  claims  that  she,  as  such  wid-  j 
ow,  is  entitled  to  one  third  of  certain  real 
estate  which  the  deceased  in  his  lifetime  | 
sold  to  the  defendant,  and  to  have  the  same 
partitioned  and  set  apart  to  her  as  her  sep- 
arate property  in  fee  simple.  It  is  alleged 
in  the  complaint,  among  other  things,  that 
the  plaintiff  and  John  R.  Park,  now  de- 
ceased, intermarried  at  Salt  Lake  City, 
Utah  territory,  on  or  about  the  1st  day  of 
December,  18*72,  and  were  thereafter  hus- 
band and  wife,  until  the  death  of  the  dece- 
dent, which  occurred  at  Salt  Lake  City 
about  September  30,  1900;  that  the  plaintiff 
is  still  the  surviving  wife  and  widow  of  the 
decedent,  and  is  a  resident  of  Utah;  that 
the  decedent  in  his  lifetime  was  the  owner 
of  certain  real  estate  described  in  the  com- 
plaint, which  he  conveyed  by  deed  to  the  de- 
fendant about  August  7,  1900;  that  the 
plaintiff  never  in  any  manner  conveyed  or 
relinquished  her  rights  in  the  said  real  es- 
tate, or  any  part  thereof,  and  is  now  the 
owner  of  one  third  in  value  of  the  property ; 
and  that  the  defendant  entered  into  posses- 
sion of  the  property  under  the  deed,  and  has 
refused,  and  still  refuses,  upon  demand 
made,  to  relinquish  possession  to  plaintiff  of 
her  interest  therein.  The  prayer  is  that 
the  plaintiff  be  adjudged  to  be  the  surviving 
wife  and  widow  of  the  deceased,  and  that 
one  third  of  the  real  estate  be  set  apart  to 
her  ajB  her  separate  property.  The  defend- 
ant, in  her  answer,  admits  the  ownership 
and  sale  of  the  property  by  the  decedent  in 
his  lifetime,  and  her  refusal  to  relinquish 
possession  of  any  part  thereof.  She  denies 
that  the  parties  were  married,  and,  further 
answering,  alleges,  inter  alia^  that  about 
December  5..  1872,  John  R.  Park  and  the 
plaintiff  were  "sealed,"  or  went  through  a 
"sealing  ceremony,"  whereby  they  agreed  to 
be  husband  and  wife  after  death;  Oiat  the 
"sealing  ceremony"  was  performed  when 
the  plaintiff  was  on  her  supposed  deathbed, 
and  after  John  R,  Park  had  been  assured 
that  she  would  die;  that  both  parties  were 
members  of  the  Mormon  Church;  that  it 
was  a  tenet  of  that  church  that  a  man  and 
a  woman  might  be  sealed,  so  that  they 
would  be  husband  and  wife  after  death 
(t^at  is,  in  eternity),  and  that  both  parties 
believed  in  that  tenet;  that  the  sealing  cere- 
mony was  performed,  not  as  a  marriage  con- 
tract, but  in  pursuance  of  said  tenet  only; 
that  thereafter,  upon  the  plaintiff  unex- 
pectedly recovering,  tne  parties  lived  sepa- 
rate and  apart,  and  agreed  to  "dissolve  all 
such  relationship  between  tliem  as  husband 
and  wife;"  that  John  R,  Park  remained  an 
unmarried  man;  that  the  plaintiff  about 
1873  married  William  Hilton,  and  they  ever 
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since  have  lived  together  as  husband  and 
wife,  and  have  had  born  to  them  ten  chil- 
dren; and  that  after  said  agreement  the 
plaintiff  did  not  claim  to  be  une  legal  wife 
of  John  R.  Park  until  after  his  death. 

It  appears  from  the  evidence  that  in  1872 
the  plaintiff,  then  Annie  F.  Armitage,  nine- 
teen years  of  age,  met  and  was  introduced 
to  Dr.  John  R.  Park,  then  an  unmarried 
man  of  aJbout  forty  years  of  age,  a  popular 
educator  and  resident  of  the  territory,  of 
Utah.  Dr.  Park  was  a  member  of  the  Mor- 
mon Church,  and  Miss  Armitage  had  also 
been  converted  to  that  faith.  The  meeting 
occurred  on  the  steamship  Minnesota,  at 
Liverpool,  England,  and  on  their  voyage  to 
America  the  parties  continued  their  ac- 
(^aintance,  and  traveled  together  to  New 
\ork.  Dr.  Park  was  kind  and  attentive  to 
the  lady  on  the  voyage,  and  on  their  arrival 
at  New  York  continued  to  pay  her  atten- 
tion. Aftei'  remaining  in  New  York  several 
days.  Miss  Armitage  continued  her  journey 
to  Utah,  and  Dr.  Park  followed  later,  about 
October.  After  his  arrival  in  Utah  the  doc- 
tor called  frequently  on  the  plaintiff,  and 
their  relations  became  intimate.  About  the 
middle  of  November,  while  staying  at  the 
house  of  Emeline  Free  Young,  the  plaintiff 
was  taken  ill,  and  continued  to  grow  worse 
until  she  was  not  expected  to  live,  when 
Mrs.  Young,  according  to  plaintiff's  testi- 
mony, advised  her  that  it  would  be  better, 
in  the  event  of  her  death,  to  be  married 
than  single,  and  said  to  her  that  she  felt 
sure  that  Dr.  Park  intended  to  make  her 
his  wife,  and  advised  her  to  accept  him. 
To  this  she  finally  consented,  and  Dr.  Park 
was  sent  for,  and  on  December  5,  1872, 
while  thus  on  her  sick  bed,  and  not  expected 
to  live,  she  and  Dr.  John  R.  Park  were,  by 
mutual  consent,  sealed  by  Daniel  H.  Wells, 
a  member  of  the  "first  presidency"  of  the 
Church  of  Jesus  Christ  of  Latter-Daj 
Saints,  in  the  presence  of  a  number  of  wit- 
nesses, most  of  whom  are  now  dead.  Con- 
cerning the  ceremony,  the  plaintiff  testified 
that  Dr.  Park  and  Mr.  Wells,  who  officiated, 
both  came  to  the  bedside,  and  that  Mr. 
Wells  then  said,  "Take  her  right  hand  in 
yours,  doctor;  take  Annie's  right  hand  in 
yours,  doctor;"  that  Mr.  Wells  then  said, 
"John  R.  Park,  are  you  willing  to  take 
Annie  F.  Armitage  as  your  lawful  wedded 
wife?"  to  which  the  doctor  said,  "Yes;"  that 
Mr.  Wells  then  ajsked  her  a  similar  question 
(if  she  would  take  John  R.  Park  to  be  her 
lawful  husband),  which  she  answered, 
"Yes;"  and  that  Mr.  Wells  then,  after  say- 
ing something  which  she  did  not  quite  re- 
member, said:  "I  now  pronounce  you  hus- 
band and  wife  for  time  and  all  eternity.'* 
President  Wells  then  issued  a  certificate  of 
"sealing"  to  the  parties,  as  follows:        i 


John  Rocky  Park,  bom  Tiffin, 
Ohio,  7  May,  1833.  Annie  Flora  Armitage^ 
born  Nottinghill,  London,  19  Februaiy, 
1853.  The  above  parties  were  sealed  hj 
Prest.  D.  H.  Wells  in  the  presence  of  Erne- 
Hue  Free  Young,  at  her  residence  in  Salt 
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Lake  City,  U.  T.,  December  5,   1872.    The 
lady  being  on  her  supposed  deathbed. 

Daniel  H.  Wells. 
8.  L.  City,  U.  T.,  December  5,  1872. 

Indorsed  across  the  face  of  it:  "Recorded 
in  historian's  office,  journal  of  date,  R.  L. 
C"  In  answer  to  the  question:  "Now 
will  you  state  the  relative  position  that  they 
occupied,  one  to  the  other,  when  the  cere- 
mony was  performed?"  tlie  witness  Mrs. 
Hannah  C.  Wells  said:  "Well,  I  couldn't 
tdl  you  that.  I  couldn't  tell  you  that  I 
only  remember  that  there  was  a  ceremony, 
and  that  they  were  married,  but  just  their 
position  I  can't  remember."  Dr.  Park  did 
not  consent  to  have  the  ceremony  performed 
until  the  attending  physician  advised  him 
that  the  patient  had  but  a  short  time  to 
live.  This  information  was  given  the  doc- 
tor outside  the  hearing  of  the  plaintiff. 
Right  after  the  ceremony,  it  appears,  the 
parties  were  left  alone  together.  The  plain- 
tiff, testifying,  said  she  thought  the  doctor 
remained  with  her  about  a^  hour,  and  that 
she  understood  the  marriage  to  take  effect 
at  once.  Dr.  Park  continued  thereafter  to 
make  frequent  visits  to  her,  while  she  was 
recovering  from  sickness,  until  about  the 
month  of  February,  when  he  ceased  to  visit 
her.  She  thereupon,  on  two  different  occa- 
sions, having  met  him  in  the  street,  insisted 
upon  a  divorce.  The  doctor  agreed  to  ar- 
range it  for  her,  and  about  the  19th  of 
March,  1873,  appeared  at  the  house  where 
plaintiff  was  staying,  when  they  mutually 
agreed  upon  and  signed  a  document  known 
as  a  "church  divorce,"  which  reads  as  fol- 
lows: 

Know  all  persons  by  these  presents  that 
we,  the  undersigned,  John  R.  Park  and 
Annie,  his  wife,  before  her  marriage  to  him 
Annie  Armitage,  do  hereby  mutually  cove- 
nant, promise,  and  agree  to  dissolve  all  the 
relations  which  have  hitheilo  existed  be- 
tween us  as  husband  and  wife,  and  to  keep 
ourselves  separate  and  apart  from  each  oth- 
er, from  this  time  forth.  In  witness  where- 
of, we  have  hereunto  set  our  hands  at  Salt 
Lake  City,  U.  T.,  this  19th  day  of  March, 
A.  D.  1873. 

John  R.  Park, 
Annie  Flora  Park. 
Signed  in  presence  of 

D.  McKenzie, 

James  Jack. 

In  October,  1875,  a  marriage  ceremony 
between  plaintiff  and  William  Hilton  was 
performed  in  accordance  with  the  rites  of 
the  Mormon  Church,  which  marriage  was 
admitted  to  be  valid,  if  the  plaintiff  was 
tlien  capable  of  contracting  that  relation. 
Thereafter  she  lived  with  William  Hilton  as 
his  wife,  and  a  number  of  children  have 
been  born  to  them.  The  ceremony  was  also 
performed  by  David  H.  Wells.  The  plain- 
tiff thought  her  church  divorce  was  valid 
until  she  noticed  the  decision  of  this  court 
in  the  case  of  Norton  v.  Tufts.  Dr.  Park 
never  married  again.  In  his  lifetime  he 
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owned  the  property  in  dispute,  and  conveyed 
it  by  deed  to  the  defendant,  but  the  plain- 
tiff relinquished  no  rights  therein  which  she 
may  have  acquired  because  of  the  marriage. 
At 'the  trial  the  court  decided  that  John  R. 
Park  and  the  plaintiff  never  became  or  were 
husband  and  wife,  and  that  the  plaintiff  is 
neither  the  owner  of,  nor  entitled  to  any 
part  of,  the  premises  in  controversy.  There- 
upon this  appeal  was  taken. 

Messrs.  N.  V.  Jones  and  Powers, 
Straupy  &  Lippman,  for  appellant: 

The  evidence  of  the  defendant  must  be 
sufficient  to  overcome  the  legal  presump- 
tion of  marriage,  and  explain  or  disprove 
j  the  prima  facie  case  shown  by  plaintiff. 
The  record  shows  that  the  defendant  makes 
the  allegation,  and  the  rules  of  evidence 
place  the  onus  upon  her. 

5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  23 ; 
Wharton,  Ev.  §  354;  Willett  v.  Rich,  142 
Mass.  357,  56  Am.  Rep.  684,  7  N.  E.  776; 
Clements  v.  Moore,  6  Wall.  315,  sub  nom. 
Clements  v.  Nicholson,  18  L.  ed.  789. 

Where  parties  participate  in  formal  cele- 
bration of  marriage,  the  law  presumes  con- 
sent thereto,  and  capacity  of  the  parties  to 
the  contract,  and  the  right  of  the  celebrant 
to  officiate. 

1  Bishop,  Marr.  &  Div.  §§  72-77;  Wilkie 
V.  Collins,  48  Miss.  496;  Dickerson  v. 
Broton,  49  Miss.  357;  Fleming  v.  People, 
27  N.  Y.  329;  People  v.  Colder,  30  Mich. 
85;  Bissell  v.  Bissell,  55  Barb.  325;  Brad- 
ner,  Ev.  p.  397. 

An  apparent  contract  is  not  affected  by  a 
secret  reservation  of  one  of  the  parties. 

19  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp. 
1180-1182;  Batmett  v.  Kimmell,  35  Pa.  13; 
Jackson  ex  dem.  Dies  v.  Winne,  7  Wend. 
47,  22  Am.  Dec.  563;  Caujolle  v.  Ferrie,  26 
Barb.  177;  Murphy  v.  Ramsey,  114  U.  S.  15, 
29  L.  ed.  47,  5  Sup.  Ct.  Rep.  747;  Hulett 
v.  Carey,  66  Minn.  327,  34  L.  R.  A.  384,  69 
N.  W.  31;  Abbott,  Trial  Ev.  p.  102,  notes 
4,  5;  Re  ChHstiansen,  17  UUh,  412,  41  L. 
R.  A.  504,  53  Pac.  1003. 

When  "sealing"  is  admitted,  marriage  is 
admitted,  and  the  right  of  lawful  cohiu)ita- 
tion  follows  as  a  natural  sequence. 

Where  a  right  of  property  is  dependent 
upon  church  doctrine,  or  the  principles  or 
tenets   of   a   church,  the  courts    will   treat 
the  determination  of  such  question,  or  the 
statement    of    such    tenets    or    principles 
made  by  the  highest  tribunal  or  highest  au- 
i  thority   within   this   particular   church   or- 
jganization,  having   jurisdiction   to  expound 
j  or  determine  such  tenet  or  question,  as  con- 
trolling. 

17  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  946; 
State  eo)  rel.  Weisse  v.  District  Board  of 
School  Dist.  No.  8,  76  Wis.  177,  7  L.  R.  A. 
330,  44  N.  W.  967;  Boater  v.  McDonnell, 
155  N.  Y.  83,  40  L.  R.  A.  670,  49  N.  E.  667 ;. 
Miller  v.  McQueiry,  5  McLean,  469,  Fed. 
Gas.  No.  9,583. 

The  ground  upon  which  an  estoppel  may 
be  invoked  is  fraud,  actual  or  constructive, 
on  the  part  of  the  person  to  be  estopped. 

Ignorance  of  the  true  state  of  a  title,  on 
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the  part  of  a  purchaser,  must  concur  with 
wilful  misrepresentation  or  concealment  on 
the  part  of  the  person  to  be  estopped. 

Herman,  Estoppel,  §§  944,  945,  974; 
Bigelow,  Estoppel,  5th  ed.  pp.  599-601; 
Hall  V.  Callahan,  66  Mo.  316;  Cox  v.  Oarat, 
105  111.  342;  Caldwell  v.  Auger,  4  Minn. 
217,  Gil.  156,  77  Am.  Dec.  515;  Dinet  v. 
Eilert,  13  111.  App.  99;  Brant  v.  Virginia 
Coal  d  I.  Co.  93  V.  S.  326,  23  L.  ed.  927. 

Silence  without  fraud  does  not  estop  a 
married  woman. 

Viele  V.  Judson,  82  N.  Y.  32:  Scharman 
V.  Scharman,  38  Neb.  39,  56  N.  W.  704; 
15  Am.  &  Eng.  Enc.  Law,  p.  804;  Throck- 
morton V.  Pence,  121  Mo.  50,  25  S.  W.  843; 
Thurher  v.  La  Roque,  105  N.  C.  302,  11  S. 
E.  460;  Douglass  v.  ClinCy  12  Bush,  608; 
Wright  v.  De  Groff,  14  Mich.  164;  Thomas 
V.  Thomas,  124  Pa.  646,  17  Atl.  182;  Cart- 
wright  V.  McQoxcn,  121  111.  388,  12  N.  E. 
737;  Towles  v.  Fisher,  77  N.  C.  437. 

Silence  without  knowledge  of  one's  right 
or  title  does  not  create  an  estoppel  where 
acts  are  done  in  ignorance  of  them,  the 
opposite  party  not  being  misled,  and  the 
rights  of  the  other  party  being  asserted 
within  reasonable  time  after  being  ascer- 
tained. 

Boggs  v.  Merced  Min.  Co.  14  Cal.  279; 
Frederick  v.  Missouri  River,  Ft.  8.  d  G.  R. 
Co.  82  Mo.  402;  Martin  v.  Zellerhach,  38 
Cal.  300,  99  Am.  Dec.  365 ;  Boynton  v.  Hoi- 
comh,  49  111.  App.  503;  11  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  434,  notes. 

The  party  invoking  estoppel  must  have 
changed  his  position  to  his  prejudice,  and 
sustained  substantial  damage  by  acts  of  the 
party  to  be  estopped. 

Cox  V.  Yickcrs,  35  Ind.  27;  East  v.  Doli- 
hite,  72  N.  C.  562 ;  McCarthy  v.  Mutual  Re- 
lief Asso.  81  Cal.  584.  22  Pac.  933;  Lcggett 
V.  Standard  Oil  Co.  149  U.  S.  287,  37  L.  ed. 
737,  13  Sup.  Ct.  Rep.  902. 

Messrs.  Bennett,  Sntherland,  Van* 
Oott,  ft  AlllBon,  Pierce,  Critohlow,  A 
Barrette,  and  Stewart  A  Stewart,  for 
respondent: 

There  never  was  a  marriage  in  this  case, 
because  there  never  was  any  consent. 

The  appellant  was  unconscious  when  the 
sealing  ceremony  was  performed,  and  she 
did  not  consent  even  to  such  a  ceremony. 
There  is  absolute  proof  that  Dr.  Park  did 
not  consent  to  a  marriage,  because,  if  he 
had,  he  would  have  lived  with  the  appel- 
lant after  her  recovery.  Instead  of  that,  he 
refused  even  to  visit  her;  and  finally  on  ac- 
count of  the  cessation  of  his  visits,  she 
asked  for  this  divorce  dissolving  their 
spiritual  relation. 

A  contract,  in  legal  contemplation,  is  an 
agreement  between  two  or  more  parties  for 
tlie  doing  or  the  not  doing  of  some  particu- 
lar thing. 

1  Parsons,  Contr.  6th  ed.  p.  6. 

A  consent  is  just  as  necessary  to  a  mar- 
riage contract  as  to  any  other  contract. 

1  Bishop,  Marr.  &  Div.  §§  2,  218,  227, 
r)12;  19  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
1180;  Hooper  v.  McCaffery,  83  111.  App. 
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356;    Cartumght  v.  McGown,   121   111.   398, 
12  N.  E.  737. 

There  was  merely  a  "sealing," — ^that  is, 
an  agreement  to  be  husband  and  wife  aftei* 
death,  which  is  not  a  marriage. 

Cartwright  v.  McGown,  121  111.  398,  12 
X.  E.  737;  19  Am.  &  Eng.  Enc.  Law,  2ded. 
p.  1181;  1  Bishop,  Marr.  &  Div.  §  227; 
Hooper  v.  McCaffery,  83  111.  App.  56;  Clark 
V.  Field,  13  Vt.  460. 

It  is  utterly  inconsistent  with  the  idea  of 
marriage  that  the  woman  represented  her- 
self as  single,  that  she  went  by  her  maiden 
name,  that  the  alleged  husband  did  not  sup- 
port her,  and  that  this  continued  until  his 
death,  for  a  period  of  six  years. 

Maher  v.  Maher,  183  111.  66,  56  N.  E.  124. 

The  court,  in  construing  a  contract,  will 
Hrst  ascertain  the  intent  and  object  of  the 
parties,  and  then  will  interpret  and  enforce 
the  contract  accordingly. 

Hartford  d  N.  H.  R.  Co.  v.  Jackson,  24 
Conn.  514,  63  Am.  Dec.  177;  Keller  v.  Hol- 
der man,  11  Mich.  248,  83  Am.  Dec.  737. 

A  court  the  less  readily  finds  a  marriage 
contract  when  there  is  an  obstacle  to  the 
marriage,  as  there  was  in  this  case. 

1  Bishop,  Marr.  &  Div.  §  512. 

The  practical  construction  of  parties  to 
a  contract  is  conclusive  of  its  meaning  when 
it  is  in  any  way  uncertain  or  ambiguous. 

Cificinnaii  v.  Cincinnati  Gaslight  d  Coke 
Co.  53  Ohio  St.  287,  41  N.  E.  239;  Chicago 
V.  Sheldon,  9  Wall.  54,  19  L.  ed.  596;  Dis- 
trict of  Columbia  v.  Gallaher,  124  U.  S. 
510,  31  L.  ed.  527,  8  Sup.  Ct  Rep.  585; 
Maher  v.  Maher,  183  111.  66,  56  N.  E.  124; 
GHffin  V.  Salt  Lake  City,  18  Utah,  140,  55 
Pac.  383. 

Appellant  should  not  be  permitted  to 
maintain  this  suit,  or  to  obtain  any  relief 
herein,  on  the  ground  that  she  has  beea 
guilty  of  gross  laches. 

Whitney  v.  Fox,  166  U.  S.  637,  41  L.  ed. 
1145,  17  Sup.  Ct.  Rep.  713;  Speidel  v.  Hen- 
rid,  120  U.  S.  387,  30  L.  ed.  719,  7  Sup. 
Ct  Rep.  610;  Hammond  v.  Hopkins,  143  U. 
S.  250,  36  L.  ed.  145,  12  Sup.  Ct  Rep.  418; 
Sedlak  v.  Sedlak,  14  Or.  540,  13  Pac.  452. 

On  the  grounds  of  public  policy,  public 
morality,  and  public  decency,  appellant  is 
estopped  from  obtaining  any  relief  whatso- 
ever in  this  case,  or  from  claiming,  assert- 
ing, or  establishing  that  she  is,  or  ever  was. 
the  wife  of  Dr.  John  R.  Park. 

Arthur  v.  Israel,  15  Colo.  147,  10  L.  R. 
A.  693,  25  Pac.  81;  Nichols  v.  Nichols,  26 
N.  J.  Eq.  66;  Mohler  v.  Sha/nk,  93  Iowa, 
273,  34  L.  R.  A.  161,  61  N.  W.  981;  Sedlak 
v.  Sedlak,  14  Or.  540,  13  Pac.  452. 

Appellant  is  not  entitled  to  a  family  al- 
lowance, because  she  had  been  living  sepa- 
rate and  apart  from  Dr.  Park  for  many 
years;  and,  if  her  claim  is  true  that  Dr. 
Park  is  her  husband,  then  she  has  been  liv- 
ing in  a  state  of  adultery. 

1  Woerner,  Am.  Law  of  Administration, 
p.  184,  notes  3,  4;  Odiome^s  Appeal,  54  Pa. 
175,  93  Am.  Dec.  683;  Prater  v.  Prater,  87 
Tenn.  78,  9  S.  W.  364;  Owen  v.  Owen,  67 
Ind.  291;  Hettrick  v.  Hettrick,  55  Pa.  290; 
Re  Noah,  88  Cal.  468,  26  Pac.  361;   Wick- 
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r^/wwi   V.  Comerford,  96  Cal.  433,  31  Pae. 

;o8. 

Barteliy  J.,  delivered  the  opinion  of  the 

•ourt; 

The  principal  question  to  be  determined 
s,  Were  John  R.  Park  and  Annie  F.  Armi- 
^ge  lawfully  married  on  December  5,  1872? 
rhe  appellant  insists  that  the  ceremony  was 
)erformed  according  to  the  rites  of  the  Mor- 
non  Church,  by  a  person  authorized  to  per- 
:orm  it;  that  it  was  a  legal  marriage,  and 
-alid  at  common  law;  and  that  the  court 
»rred  in  finding  that  the  parties  never  inter- 
narried  and  were  never  husband  and  wife. 
The  respondent  contends  that  there  never 
<v-as  a  marriage  in  this  case,  because,  as  is 
insisted,  there  never  was  any  consent  to  a 
uarriage  contract,  and  that  the  burden  was 
jpon  the  plaintiff  to  prove  a  marriage  con- 
tract, which  it  is  claimed  she  failed  to  do. 
[t  is  insisted  by  the  respondent  that  the 
sealing  ceremony"  which  was  performed 
Mid  is  relied  upon  as  constituting  a  mar- 
riage ceremony  simply  made  the  parties 
thereto  husband  and  wife  for  eternity  (that 
U,  after  death,  but  not  for  time  or  this 
tvorld,  nor  for  time  and  eternity ),  and  that 
Dr.  Park  consented  to  be  .scaled  to  the  plain- 
tiil  for  eternity  only.  So  far  ajs  appears 
from  the  record,  the  sealing  ceremony  per- 
formed in  this  instance  was,  in  substance, 
such  a3  it  "was  the  custom  to  perform  where 
members  of  the  Mormon  Church  entered  in- 
to matrimony.  It  is  a  ceremony  peculiar  to 
Hmt  church  and  its  people,  who  constitute 
a  large  majority  of  tne  inhabitants  of  this 
commonwealth,  and  the  importance  of  the 
main  question  herein  presented,  as  affecting 
the  marriage  status  and  property  rights  in 
this  state,  must  not  be  overlooked;  for  if, 
under  the  facts  and  circumstances  disclosed 
in  this  record,  there  was  no  marriage,  then 
it  would  seem  impossible  to  conjecture  how 
many  of  such  sealing  ceremonies,  althougli 
|M,Tfornied  by  ordinance  of  the  church,  were, 
liter  all.  mere  nullities,  creating  no  valid 
marital  relations. 

Marriage,  strictly  speaking,  is  not  a  mere 
''ivil  contract,  but  a  status  created  by  con- 
tract. 1  Bishop,  Marr.  k  Div.  §  34.  It  ia, 
true,  it  is  founded  in  consent  of  the  parties, 
but  the  consent  is  the  contract  because  of 
which  the  status  is  creatcid.  Marriage  dif- 
fers from  ordinary  contracts,  in  that  it  can 
Duly  exist  where  one  man  and  one  woman 
ire  legally  united  for  life,  whereas  ordinary 
r*ivil  contracts  may  exist  between  two  or 
more  of  either  or  both  sexes  for  any  stipu- 
lated time.  So  the.  marriage  relation  dif- 
fer? from  other  contractual  relations  in 
that,  when  the  status  is  once  created,  the 
state  becomes  an  interested  party,  and  there- 
after the  marriage,  with  the  rights  and  du- 
ties assigned  by  the  law  of  matrimony,  is 
not  subject,  as  to  its  continuance,  dissolu- 
tion, or  effects,  to  the  mere  intention  and 
pleasure  of  the  contracting  parties.  The 
marriage,  with  its  privileges,  obligations, 
lights,  and  duties  which  are  or  may  be  as- 
i'igned  by  the  law  of  matrimony  for  the  es- 
tablishment of  families  and  the  multiplica- 
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tion  and  education  of  human  kind,  contin- 
ues during  the  life  of  the  parties,  and  no 
dissolution  of  the  status  can  be  effected 
simply  by  the  mutual  consent  or  agreement 
of  the  parties.  It  is  regulated  and  con- 
trolled, and  can  be  dissolved  only  through 
the  sovereign  power  of  the  state,  whenever 
justice  to  either  or  both  parties  or  the  wel- 
fare of  the  public  demands  it.  1  Bishop, 
'Marr.  &  Div.  §§  11,  30.  The  doctrine  of 
I  ethics  and  of  social  science  is  universally 
I  recognized  as  the  foundation  of  the  mar- 
j  riage  law,  and  from  time  immemorial  mar- 
j  riage  has  been,  in  every  civilized  country, 
recognized  as  the  foundation  of  civilization 
I  and  of  the  social  system.  Neither  one  of 
the  parties  to  the  marriage  can  thereafter 
commit  a  breach  of  any  of  the  obli^tions 
or  duties  assumed  without  a  violation  of 
conscience  as  well  as  of  law.  In  view  of 
these  things,  how  can  it  be  said,  as  insisted 
for  the  respondent,  that  the  "marriage  con- 
tract is  on  a  level  with  other  contracts?" 
It  is  apparent  that  many  of  the  rules  of  law 
applicable  to  the  marriage  status  differ 
!  widely  in  material  respects  from  those  ap- 
!  plicable  to  mere  civil  contracts.  Id.  §§  35, 
I  ;)(j.^  That,  under  the  law,  consent  is  the  es- 
,  sence  of  marriage,  the  same  as  of  every 
I  other  contract,  is  true,  and  it  is  also  true 
I  that  the  law  does  not  compel  parties  to  aa- 
I  sume  the  matrimonial  state  without  their 
mutual  consent;  but  such  consent;,  which, 
as  we  have  seen,  constitutes  the  contract  to 
marry,  may  bo  given  in  writing  or  verbally, 
or  may  be  inferred  from  the  acts  of  the  par- 
ties or  the  ceremony  performed.  With  ref- 
erence to  consent,  in  case  of  marriage,  no 
particular  form  of  words  is  necessary.  If, 
in  language  mutually  understood,  or  by  acts 
d(x*laratory  of  intention,  the  parties  accept 
citoh  other  as  husband  and  wife,  the  mar- 
riage is  consummated.  Nor,  in  the  absence 
of  a  statutory  requirement,  is  a  ceremony 
indispensable  to  its  validity.  Bissell  v. 
nifisril,  56  Barb.  325.  At  common  law, 
where  the  parties  cohabit  together  for  a  con- 
siderable length  of  time,  and  hold  each 
otlier  out  as  husbajid  and  wife,  a  marriage 
may  be  implied,  though  no  ceremony  was 
cvtT  perfonnwl.  Mr.  Bishop,  in  his  work 
on  Marriage,  Divorce  &  Separation,  in  volume 
1,  §  77,  says:  "Because  of  the  high  favor 
in  which  marriage  is  held  by  the  law,  we 
have  transmitted  to  us  the  special  maxim, 
c^empf.r  pra'numitur  pro  matrimonio  (Al- 
ways presume  marriage).  When  a  man 
and  woman  are  living  together  as  husband 
and  wife,  the  law  will  hold  them  to  be  such, 
even  against  strong  probabilities  that  they 
aie  not,  or,  when  a  ceremony  of  marriage  is 
sliown,  there  will  be  the  like  presumption 
that  it  is  valid,  unless  some  distinct  and 
special  fact  clearly  appears  in  the  particu- 
lar case  to  the  contrary."  So.  where  a  mar- 
riage ceremony  is  performed  according  to 
the  forms  of  a  church  or  of  a  religious  sect, 
consent  of  the  parties  and  capacity  to  con- 
tract will  be  presumed.  Nor  is  cohabita- 
tion necessary  to  constitute  a  valid  mar- 
riage. Conse7isu8j  non  concuhitus,  faeit 
inairimonium,  is  a  maxim  of  the  common 
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law,  of  the  civil  law^  and  equally  of  the  ec- 
clesiajstical  law.  In  Fleming  v.  People,  27 
N.  Y.  329,  Mr.  Chief  Justice  Denio  said: 
'Trima  facie  the  fact  of  a  marriage  cele- 
brated according  to  the  forms  of  a  religious 
denomination  embraces  the  requisite  assent 
of  the  married  parties  to  take  each  other 
as  husband  and  wife;  and  if  the  party 
whose  interest  it  is  to  dispute  the  marriage 
is  satisfied  with  a  general  statement  of  the 
ceremony,  and  will  not  inquire  more  par- 
ticularly as  to  what  took  place,  he  cannot 
be  permitted  to  deny  the  apparent  effect  of 
the  evidence."  1  61.  Com.  433-435;  2 
Kent,  Com.  87-89;  Abbott,  Trial  Ev.  102, 
103;  Bradner,  Ev.  397;  1  Bishop,  Marr.  & 
Div.  §  383;  19  Am.  &  Eng.  Enc.  Law,  2d  ed. 
1180-1182;  People  v.  CcOder,  30  Mich.  85; 
Diokerson  v.  Broum,  49  Miss.  357;  Wilkie 
V.  Collins,  48  iiliss.  496;  Caujolle  v.  Per- 
rie,  26  Barb.  177;  Jackson  ea  dem.  Dies  v. 
TVimic,  7  Wend.  47,  22  Am.  Dec.  563;  Hu- 
left  V.  Carey,  66  Minn.  327,  34  L.  R.  A.  384, 
69  N.  W.  31.  While,  however,  present  in- 
tention and  mutual  consent  of  the  parties  is 
necessary  to  constitute  a  valid  marriage, 
still,  where  the  marriage  has  been  celebrated 
by,  a  properly  authorized  ceremony,  appar- 
ently witn  the  assent  of  both  parties,  no  se- 
cret reservation  of  one  of  the  parties,  enter- 
tained at  the  time  of  the  ceremony,  un- 
known to  the  other  party,  can  serve  the 
party  entertaining  it  to  avoid  the  marriage, 
tor  this  would  be  a  fraud  upon  the  innocent 
party,  and  the  guilty  one  would  be  estopped 
to  deny  the  marriage,  or  to  take  advantage 
of  his  or  her  own  wrong.  ''One  who  causes 
the  other  to  participate  in  what  marriage 
alone  justifies,  under  the  pretense,  not  in- 
cautiously believed,  that  he  means  mar- 
riage, is  in  fundamental  justice  estopped  to 
set  up  his  fraudulent  intent  in  place  of  the 
one  he  held  out  to  the  other,  who  has  acted 
thereon  by  doing  what  is  in  the  hij^hest  de- 
gree injurious  if  there  is  no  marriage."  1 
Bishop,  Marr.  A  Div.  §§  327,  334,  383;  Bar- 
nett  V.  Kimmell,  35  Pa.  13. 

Looking  now,  in  the  light  of  these  prin- 
ciples, at  the  facts  and  circumstances  dis- 
closed by  the  evidence  herein,  what  did  the 
parties  intend  at  the  time  the  sealing  cere- 
mony was  performed?  Did  they  then  mut- 
ually assent  to  and  contract  a  marriage  un- 
der the  law,  or  was  it  to  be  simply  a  mar- 
riage for  eternity,  which  the  law  does  not 
recognize?  The  evidence  clearly  shows,  and 
it  is  admitted,  that  a  sealing  ceremony  was 
performed,  and  that  both  parties  mutually 
consented  to  it.  The  proof  likewise  shows 
that  the  sealing  ceremony,  whether  it  was 
for  time  and  eternity,  or  merely  for  eter- 
nity, as  claimed  by  the  respondent,  was  per- 
formed under  an  ordinance  of  the  Mormon 
Church,  by  an  official  thereof  who  was 
fully  authorized  to  officiate  on  such  occa- 
sions. Both  parties  were  members  of  that 
church,  and  believed  in  ite  doctrines.  From 
the  testimony  of  the  plaintiff,  it  appears 
that,  both  before  and  for  some  time  after  the 
performance  of  the  ceremony,  the  relations 
of  the  parties  were  quite  intimate;  that  on 
their  voyage  and  at  New  York  Dr.  Park  was 
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very  attentive  to  her;   that  in  Salt  lake 
City,  and  while  on  her  bed  of  sidmess,  Ib 
visited  her  quite  frequently;   thajt  she  vis 
assured    by    the    witness    Mrs.    Young,  at 
whose  house  she  lay  sick,  that  the  doctor 
wished  to  make  her  his  wife,  and  was  ad- 
vised to  be  sealed  to  him,  being  told  t^ 
she  might  die,  and  th&t  it  would  be  betber 
for  her  to  be  sealed  to  some  good  man,  as  it 
would  make  her  position  in  the  next  world 
more  exalted;  that  at  the  ceremony  by  tte 
bedside  they  joined  their  right  hands;  xhkt 
the  officiating  clergyman  then  &aked  the  doc- 
tor whether  he  was  willins  to  take  her  (tbe 
plaintiff)   to  be  his  "lawiul  wedded  wife.' 
and  received  an  affirmative  reply;  that  to 
,  a  similar  inquiry  the  plaintiff  gave  an  af- 
firmative answer;  and  that,  after  some  for* 
'  ther  ceremony  by  the  clergyman,  they  were 
I  pronounced  husband  and  wife.     It  is  tnu, 
,  several  witnesses  testified  that  at  the  tiEe 
I  of   the   performance   of   the   ceremony  tha 
-  plaintiff  appeared  to  them  as  if  she  wen 
!  unconscious,  but  the  clearness  with  which 
I  she     has     described     the     details     of    ti.t 
'  occurrence,  manv  of  them  being  fully  oor- 
I  roborated  by  other  witnesses  and  the  sot- 
I  rounding  circumstences  shown  by  the  testi- 
Imony,  impel  the  conclusion  that  the  plaia- 
•  tiff  was  not  only  conscious,  although  very 
sick,  but  fullv  understood  what  was  goiaSg 
on.     It  will  be  noticed,  upon   reference  to 
the  testimony,  that  the  witness  Mrs.  H.  C. 
Wells,  who  was  present  at  the  sealing  cere- 
mony, said:     "I  only  remember  that  the* 
was  a  cei:emony,  and  that  they  were  mar 
ried."    Upon    the   ceremony     having    beea 
performed,  the  person  officiating   issued  a 
certificate   stating  that   the   "parties   were 
sealed,"  which  certificate   was   recorded  in 
the  office  of  the  church  historian. 

Without  further  reference  to  the  evidence 
in  detail,  there  can  be  no  doubt  that  both 
parties  intended  to  be  "sealed,"  whatever 
that  may  include^  and  that  they  both  mu 
tually  consented  to  the  sealing  ceremcnrr. 
Whether  sealing,  as  an  ordinance  of  the 
church  of  which  both  the  parties  were  me&- 
bers,  embraces  the  marriage  status,  under 
the  laws  of  matrimony,  or  whether  it  in- 
stituted simply  a  marriage,  under  the  doc- 
trines peculiar  to  that  church,  for  eternity, 
remains  to  be  seen.  The  respondent  insists 
that  the  parties  did  not  agree  or  consent  ti> 
be  husband  and  wife  during  their  jotat 
lives,  but  only  to  be  husband  and  wife  after 
both  were  dead;  and,  if  this  be  tme,  then 
the  occurrence  was  simply  something  of 
which  the  law  takes  no  cognizancei,  and  br 
which  neither  one  was  legally  bound.  Tl^ 
parties,  however,  must  be  held  to  have  cod 
sented  to  and  intended  whatever  their  lan- 
guage and  acts  fairly  and  legitimately  indi* 
cate.  The  most  important  subject  of  is- 
quiry  on  this  branch  of  the  caae,  th&refon. 
is  what  was  meant  by  the  term  ''sealed." 
or  "sealing  ceremony."  This  point  wa« 
made  an  issue  in  the  pleadings,  for  the 
plaintiff  alleged  marriage,  and  the  defend- 
ant denied  marriage,  but  admitted  that  iht 
parties  were  sealed  in  accordance  with  s 
tenet  of  the  Mormon  Church.    The  questioc 
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then  immediaiely  arose  as  to  whether  or  not 
such  a  sealing  constituted  a  valid  marriage. 
At  the  trial  the  testimony  introduced  to 
show  the  meaning  of  the  term  "sealed,"  or 
''sealing  ceremony,**  was  very  meager  and 
xvhoUy  unsatisfactory.  It  is  true,  several 
witnesses  attempted  to  state  what  was 
meant  by  the  word  "sealing**  and  the  re- 
bpondent  contends  that  their  evidence  pre- 
ponderates to  the  effect  that  sealing  did  not 
mean  marriage;  but  when  it  is  considered 
that  none  of  them  were  shown  oi^  appear  to 
be  qualified  to  speak  upon  the  subject,  and 
that  not  a  single  officer  of  the  church  who 
was  qualified  was  put  upon  the  stand,  al- 
though the  issue  was  raised  affirmatively  by 
the  defense,  the  testimony  in  question  can 
be  regarded  as  of  little,  if  of  any,  import- 
ance in  the  determination  of  what  is  the 
meaning  of  those  terms.  Counsel  for  the 
respondent  refer  to  Webster's  definition  of 
the  word  "seal,"  as  used  in  common  par- 
lance, but  what  light  can  Webster's  defini- 
tion throw  upon  this  subject?  Its  ordinary 
use  is  easily  comprehended,  but  here  it  has 
a  particular  meaning  assigned  to  it  by  the 
Mormon  Church,  by  the  authority  of  which 
church  the  ceremony  was  performed,  and 
the  meaning  of  the  term  which  was  thus 
given  to  it  by  the  church  must  determine 
the  sense  in  which  it  was  and  is  used  in  the 
performance  of  the  sealing  ordinance.  The 
church,  as  an  organized  ecclesiastical  body, 
had  the  right  to  declare  and  adopt  tenets, 
rules,  and  ordinances,  not  inconsistent  with 
or  repugnant  to  the  laws  of  the  land,  for 
its  own  governance  and  the  guidance 
and  conduct  of  its  members;  and  the 
same  are  binding  upon  the  members,  and 
will  be  respected  by  the  courts  in  pass- 
ing upon  questions  relating  to  ecclesiastical 
affairs.  When,  therefore,  the  parties,  in 
the  present  instance,  who  were  both  mem- 
bers of  that  church,  were  sealed  according 
to  the  tenet  thereof,  they  became  bound  by 
the  relations  of  husband  and  wife,  under 
the  law  of  matrimony,  if,  in  accordance 
with  the  particular  significance  given  to  the 
word  "sealed,"  the  sealing  included  those  re- 
lations. And  if  by  the  sealing  ceremony, 
and  assent  thereto,  a  marriage  was  solem- 
nized for  time  as  well  as  for  eternity,  then  the 
marriage  is  good,  and  must  be  respected  by 
the  civil  courts,  notwithstanding  that  part 
of  the  contract  and  ceremony  which  related 
to  eternity,  for  that  may  be  regarded  as 
mere  surplusage.  In  Bawter  v.  McDonnell, 
155  N.  Y.  83,  40  L.  R.  A.  670,  49  N.  E.  667, 
which  was  an  action  by  a  priest  against  a 
bishop  of  the  Holy  Eoman  Catholic  Church 
to  recover  an  alleged  sum  due  him  as  sala- 
ry, it  was  said:  "When  an  individual 
joins  an  incorporated  club  or  legally  organ- 
ized body,  with  power  to  make  laws  and 
rules  for  its  own  government  and  for  the 
r^ulation  of  the  conduct  of  its  members, 
the  member  becomes  bound  by  those  laws 
and  rules;  and  a  decision  by  the  body  or  a 
duly  constituted  committee,  proceeding  ac- 
cording to  judicial  forms,  touching  his 
rights  or  relations  as  a  member,  is  binding 
upon  the  courts.  ...  He  can  always 
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insist,  of  course,  that  his  civil  or  property 
rights  as  an  individual  or  citizen  shsdl  be- 
determined  according  to  the  law  of  the 
land;  but  his  relations,  rights,  and  obliga- 
tions arising  from  his  position  as  a  member 
of  some  religious  body  may  be  determined 
according  to  the  laws  and  procedure  enacted 
by  that  body  for  sjich  purpose.*' 

The  proof  as  to  the  meaning  of  the  term 
"sealed,**  or  "sealing  ordinance,'*  being  un- 
satisfactory, the  only  other  source  of  infor- 
mation wotdd  seem  to  be  works  of  history 
and  church  records  and  journals;  but  coun- 
sel for  the  respondent  insist  that  such  works 
should  not  be  considered  by  this  court.  It 
seems  that  they  were  offered  in  evidence  and 
excluded  under  §  3400,  Rev.  Stat.  We  are 
of  the  opinion  that  the  works  offered  were 
admissible  under  that  section  of  the  stat- 
utes. As  they  were  excluded,  however,  are 
we  precluded  from  reference  to  them  to  as- 
certain the  particular  meaning  or  sense  in 
which  the  Mormon  Church  used  the  term 
"sealed,"  or  "sealing  ceremony?**  We  think 
not.  Courts  will  take  judicial  notice  of 
matters  of  history,  of  the  contents  of  the 
Bible,  of  the  fact  that  there  are  various  re- 
ligious sects,  of  the  creed  and  general  doc- 
trine of  each  sect,  and  hence  will  take  notice 
of  the  creed  and  general  doctrine  of  the 
Mormon  Church,  and  of  the  principle  of 
"celestial  marriage,'*  peculiar  to  the  Mor- 
mon sect.  These  are  matters  of  general 
history,  and  may  fairly  be  presumed  to  be 
subjects  of  common  knowledge,  of  which 
the  courts  take  notice  without  proof  of  the 
facts.  In  its  general  incidents,  Christianity 
has  been  declared  to  be  a  part  of  the  com- 
mon law,  and  courts,  of  their  own  motion, 
will  take  notice  of  the  law.  We  must  as- 
sume knowledge  by  the  courts,  not  only  of 
the  revealed  laws  of  God,  but  also  of  Hl» 
natural  laws,  which  have  been  demonstrated 
by  science  or  admitted  by  experience.  In 
Statu  ex  rel.  Weiss  v.  District  Board  of 
School  Dist.  No.  8,  76  Wis.  177,  7  L.  R.  A. 
330,  44  N.  W.  967,  the  supreme  court  of  Wis- 
consin said :  "The  courts  will  take  judicial 
notice  of  the  contents  of  the  Bible,  tiiat  the 
religious  world  is  divided  into  numerous 
sects,  and  of  the  general  doctrines  maintained 
by  each  sect ;  for  these  things  pertain  to  gen- 
eral history,  and  may  fairly  be  presumed  to 
be  .subjects  of  common  knowledge.  .  .  . 
Thus  they  will  take  cognizance,  without 
averment,  of  the  facts  that  there  are  numer- 
ous religious  sects  called  'Christians,*  re- 
spectively maintaining  different  and  con- 
flicting doctrines;  that  some  of  these  be- 
lieve the  doctrine  of  predestination,  while 
others  do  not;  some,  the  doctrine  of  eternal 
punishment  of  the  wicked,  while  others  re- 
pudiate it;  some,  the  doctrines  of  the  apos- 
tolic succession  and  the  authority  of  the 
priesthood,  while  others  reject  both;  some,. 
that  the  Holy  Scriptures  are  the  only  suffi- 
cient rule  of  faith  and  practice,  while  others 
believe  that  the  only  safe  guide  to  human 
thought,  opinion,  and  action  is  the  illumi- 
nating power  of  the  Divine  spirit  upon  the 
humble  and  devout  heart;  .  .  .  and,, 
further,  that  the  sect  known  as  the  *Latter- 
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Day  Saints,'  or  'Mormons,*  while  accepting 
the  Bible,  is  reputed  to  believe  the  Book  of 
Mormon,  and  the  deliverances  of  its  own  al- 
lied prophets,  to  be  of  equal  authority 
therewith."  1  Wharton,  Ev.  §§  282-284, 
328-330;  1  Greenl.  Ev.  §§  5,  6,  and  notes. 

Having  thus  determined  that  we  can  take 
judicial  notice  of  the  works  of  history  and 
theology  oifered  in  evidence  and  rejected,  it 
now  behooves  us  to  ascertain  what  the  par- 
ticular meaning  of  the  word  "sealed"  is,  ac- 
cording to  historical  and  the  theological  au- 
thority of  the  Mormon  Church,  and  also  to 
ascertain  whether  a  "sealing  ceremony"  per- 
formed, as  in  the  case  at  bar,  under  and  by 
virtue  of  the  authority  of  the  church,  effect 
a  marriage  for  time  and  eternity,  or  merely 
for  eternity,  and  whether  such  a  ceremony 
is  ever  performed  for  eternity  only.  Coun- 
sel for  ^e  respondent  insist  that,  according 
to  those  theological  authorities,  this  cere- 
mony relates  to  eternity  or  the  future  life, 
and  that  the  relations  established  by  the 
sealing  ordinance  may  begin  after  death. 
Upon  careful  examination,  we  are  of  the 
opinion  that  this  position  is  not  sound.  In 
1  Whitney,  Hist.  Utah,  p.  212,  speaking  of 
the  doctrine  of  celestial  marriage,  the  au- 
thor said:  "It  was  to  the  Latter-Day 
Saints  the  key  to  the  celestial  kingdom, 
where,  according  to  their  faith,  family  rela- 
tionships fomi^  on  earth  according  to  Di- 
vine law  will  be  perpetuated.  Hence  the 
revelation  enjoining  celestial  marriage  was 
entitled,  'Revelation  on  the  Eternity  of  the 
Marriage  Covenant,  Including  Plurality  of 
Wives.' "  How  can  "family  relationships" 
be  formed  on  earth,  and  "perpetuated"  in 
the  celestial  kingdom,  if  they  are  not  to  be- 
gin until  both  parties  are  dead?  Evidently 
the  historian  meant  that  a  marriage  by  au- 
thority of  the  church  waa  for  both  time  and 
eternity.  The  revelation  referred  to  relates 
to  the  eternity  of  the  "marriage  covenant," 
ejid  doubtless  refers  to  all  marriages  sol- 
emnized by  authority  of  the  church,  whether 
monogamous  or  plural.  This  will  more 
clearly  appear  from  the  revelation  itself, 
paragraph  1  of  which  reads: 

"Verily,  thus  saith  the  Lord  unto  you,  my 
servant  Joseph,  that  inasmuch  as  you  have 
inquired  of  my  hand,  to  know  and  under- 
stand wherein  I,  the  Lord,  justified  my 
servants  Abraham,  Isaac,  and  Jacob;  as  al- 
so Moses,  David,  and  Solomon,  my  servants, 
as  touching  the  principle  and  doctrine  of 
their  having  many  wives  and  concubines." 

In  this  paragraph,  as  will  be  noticed,  the 
doctrine  of  a  plurality  of  wives  is  men- 
tioned, and  the  word  "wives"  is  used  as  a 
general  term,  and  includes  the  first  wife  as 
well  as  plural  wives. 

Paragraph  4  states: 

"For  behold!  I  reveal  unto  you  a  new 
and  e\'erlasting  covenant;  and  if  you  abide 
not  that  covenant ,  then  are  ye  damned ;  for 
no  one  can  reject  this  covenant,  and  be  per- 
mitted to  enter  into  ray  glory." 

Her^  notice  of  a  new  and  everlasting  cove- 
nant is  given,  and  a  penalty  fixed  for  diso- 
bedience thereof.  The  penalty  is  that  those 
who  do  not  abide  by  the  covenant  will  be 
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"damned."     The  new  covenant  referred  to  is 
that  of  marriage,  or  "celestial  marriage," 
as  it  has  been  characterized. 
Paragraph  7  reads: 

"And  verily  I  say  unto  you,  that  the  con- 
ditions of  this  law  are  these:  All  .cove- 
nants, contracts,  bonds,  obligations,  oaths, 
vows,  performances,  connections,  associa- 
tions, or  expectations,  that  are  not  made, 
and  entered  into,  and  sealed  by  the  Holy 
Spirit  of  promise,  of  him  who  is  anointed, 
both  as  well  for  time  and  for  all  eternity, 
and  that  too  most  holy  by  revelation  and 
commandment,  through  the  medium  of  mine 
anointed,  whom  I  have  appointed  on  the 
earth  to  hold  this  power  (and  I  have  ap- 
pointed unlo  my  sei-vant  Joseph  to  hold  this 
power  in  the  last  days,  and  there  is  never 
but  one  on  the  earth  at  a  time,  on  whom 
til  is  power  and  the  keys  of  the  priesthood 
are  conferred)  are  of  no  efficacy,  virtue,  or 
force,  in  and  after  the  resurrection  from  the 
dead;  for  all  contracts  that  are  not  made 
\into  tliis  end  have  an  end  when  men  are 
dead." 

Hero  is  revealed  how  the  new  covenant 
shall  be  made  and  performed,  by  or  through 
whom  it  must  be  performed  or  "sealed,"  and 
its  duration.  In  this  paragraph  also  ap- 
pears the  reason  for  sealing  in  marriage, 
which  is  that  the  family  union,  the  rela- 
tions of  husband  and  wife,  may  continue  in 
cffe<*t  in  the  eternal  world. 
In  pai*agraph  18  it  is  said: 
"And  again,  verily  I  say  unto  you,  if  a 
man  marry  a  wife,  and  make  a  covenant 
with  lier  for  time  and  for  all  eternity,  if 
that  covenant  is  not  by  me.  or  by  my  word, 
which  is  my  law,  and  is  not  sealed  by  the 
Holy  Spirit  of  promise,  through  him  whom 
1  have  anoint-ed  and  appointed  unto  this 
power, — then  it  is  not  valid,  neither  of  force 
when  they  are  out  of  the  world,  because  they 
are  not  joined  by  me,  saith  the  Lord,  neither 
by  my  word." 

This  states,  probably  more  clearly,  what 
is  implied  in  paragraph  7,  that  a  marriage 
by  contract  or  covenant  for  time  and  eter- 
,  nity,  not  sealed  by  the  Holy  Spirit  of  prom- 
'  ise,  through  the  "anointed,"  is  not  valid. 
j  nor  of  force  when  the  parties  are  out  of  the 
'  \^orld. 
j      In  paragraph  19  occurs  this  language: 

"And  again,  verily  I  say  unto  you,  if  a 
I  man  many  a  wife  by  word,  which  is  my 
I  law,  and  by  the  new  and  everlasting  cove- 
I  nant,  and  it  is  sealed  unto  them  by  the  Holy 
,  Spirit  of  promise,  by  him  who  is  anointed, 
!  unto  whom  I  have*  appointed  this  power, 
and  the  keys  of  this  priesthood ;  and  it  shall 
I  be  said  unto  them,  ye  shall  come  forth  in 
i  the  first  resurrection ;  and  if  it  be  after  the 
I  first  resurrection,  in  the  next  resurrection ; 
I  and  shall  inherit  thrones,  kingdoms,  prin- 
cipalities, and  powers,  dominions,  all 
heights  and  depths, — then  shall  it  be  writ- 
I  ton  in  the  Lamb's*Book  of  Life,  that  he  shall 
commit  no  murder  whereby  to  shed  inno- 
I  rent  blood." 

i  Here  it  affirmatively  appears  that  if  a 
I  marriage  is  by  the  "new  and  everlasting 
I  covenant,"  and  is  sealed  as  provided  in  the 
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Tevettled  law,  it  will  be  of  force  forever,  and 
the  promise  is  that  the  parties  "shall  come 
forth  in  the  first  resurrection,"  and  "shall 
inherit  thrones,  kingdoms,  principalities," 
«tc.,  and  shall  be  exalted  and  glorified  in 
eternity. 

And  in  paragraph  61  the  language  is: 

*'And  again,  ajs  pertaining  to  the  law  of 
the  priesthood:  If  any  man  espouse  a  vir- 
^n,  and  desire  to  espouse  another,  and  the 
first  give  her  consent;  and  if  he  espouses 
the  second,  and  they  are  virgins,  and  have 
vowed  to  no  other  man,  then  he  is  justified ; 
he  cannot  commit  adultery,  for  they  are 
given  unto  him;  for  he  cannot  commit 
adultery  with  that  that  belongeth  unto  him 
and  to  no  one  else." 

As  will  be  observed,  this  paragraph  refers 
to  plural  marriages,  and  shows  that  they 
arc  justified  by  and  are  of  force  under  the 
revelation,  and  that  cohabitation,  after 
sealing  or  marriage,  is  not  considered  adul- 
terous. 

The  revelation,  comprising  66  paragi*aphs, 
is  found  in  section  132,  Book  of  Doctrines 
and  Covenants  of  the  Mormon  Church,  .and 
is  entitled :  "Revelation  on  the  Eternity  of 
the  l^larriagc  Covenant,  Including  Plurality 
of  Wives.  Given  through  Joseph,  the  Seer," 
etc.  And  we  have  not  been  referred  to,  nor 
have  our  researches  disclosed,  any  other  law 
<ir  regulation  of  the  Mormon  Church  for  the 
isolemniKation  of  marriages  of  its  members. 
It  must  therefore  be  regarded  as  the  eccle- 
siastical law  for  contracting  and  solemniz- 
ing all  marriages  which  are  celebrated 
through  tlie  instrumentality  of  that  church. 
The  revelation  made  known  the  way,  and, 
so  far  as  we  have  been  able  to  ascertain,  the 
only  way,  in  which  marriages  can  be  con- 
tracted and  solemnized  among  Latter-Day 
Saints,  to  be  valid  and  of  force  in  the 
hereafter.  As  wall  be  noticed,  it  expressly 
declares  that  all  such  covenants,  contracts, 
bonds,  etc.,  "that  are  not  made  and  entered 
into  and  sealed  by  the  Holy  Spirit  of  prom- 
ise, for  time  and  all  eternity,"  through  the 
medium  of  the  "anointed"  who  is  ap- 
pointed on  the  earth  to  hold  this  power 
(and  "there  is  never  but  one  on  the  earth, 
at  a  time,  on  whom  this  power  and  the  keys 
of  this  priesthood  are  conferred"),  are  of 
"no  efficacy,  virtue,  or  force"  after  the  con- 
tracting parties  are  dead.  The  revelation  is 
not  that  the  covenant  must  be  sealed  mere- 
ly for  time,  nor  yet  alone  for  eternity,  but 
l>oth  "for  time  and  for  all  eternity,"  in  order 
to  possess  efficacy,  virtue,  and  force  after 
death.  The  penalty  for  disobedience,  as  to 
this  injunction,  is  that  the  guilty  parties 
shall  be  "damned."  It  is  thus  clear,  ac- 
cording to  the  revealed  law,  that,  to  be 
scaled  was  to  be  married  for  time  and  eter- 
nity, and  that  the  sealing  ceremony  is  a 
marriage  ceremony,  which  is  good  at  com- 
mon law;  the  part  referring  to  eternity,  as 
we  have  seen,  being  regarded  as  simply  sur- 
plusage. It  seems  also  clear,  upon  careful 
scrutiny,  that  neither  a  sealing  nor  mar- 
riage for  time,  whereby  the  parties  are  to 
become  husband  and  wife  for  this  world 
only,  nor  a  sealing  or  marriage  for  eternity, 
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whereby  the  parties  are  not  to  become  hus- 
band and  wife  until  after  death  (that  is,  in 
the  next  world),  was  authorized  by  this  re- 
vealed law;  ai^d  hence  any  and  all  such  un- 
authorized marriages  Avould  be  a  violation 
of  the  revelation,  and  would  subject  the  con- 
tracting parties  to  the  penalty  provided  as 
for  disobedience,  for  the  express  revealed 
covenant  is  that  sealing  or  marrying  shall 
be  for  time  and  eternity. 

Now,  the  evidence  in  the  case  at  bar  dis- 
closes the  fact  that  both  parties  to  the  seal- 
:  ing  ceremony  were  members  of  the  Mormon 
'  Cluirch,  and   believed   in  its   doctrines  and 
Leneta.     We  must  therefore  assume  that,  as 
viewed  by  them,  the  revelation  was  of  Divine 
origin,    sacred    and    binding    in    conscience. 
I  Such  being  the  case,  and  it  being,  not  only 
I  admitted,  but  urged,  by  the  respondent,  that 
I  the  object  of  the  sealing  ceremony  was  to 
secure  a  more  exalted  position  in  eternity 
I  for  the  woman  who  was  supposed  then  to  be 
I  on  her  deathbed,  would  it  be  reasonable,  iin- 
I  der  all  these  surrounding  circumstances,  to 
I  hold  that  the  parties  knowingly  contracted 
and  consented  to  a  marriage  condemned  by 
the  supreme  law  of  the  church  which  they  re- 
vered, and  which  marriage,  instead  of  ex- 
alting the   woman,   would   subject  both   of 
;  them    to    punishment   forever   in    the    next 
world  ?     In  our  judgment,  no  such  result  is 
indicated  by  the  weight  of  the  evidence;  nor, 
as  we  have'  seen,  is  it  warranted  because  of 
the  fact  that  the  parties  were  simply  sealed 
in  accordance  with  a  tenet  of  their  church. 
Lest  there  might  be  some  doubt,   however, 
as   to  our   interpretation  of  the  revelation 
concerning    celestial    marriages,    let   us    see 
liow    the    autliorities    of   the   church   inter- 
j  preted  the  revealed  law,  and  what  meaning 
they    attached    to    the   terms    "sealed"  and 
"sealing  ceremony."     Speaking  on  the  sub- 
I  ject     of     marriage     or     sealing,     Brigham 
I  Young,  president   of   the    Church    of   Jesus 
j  Christ  of  l^atter-Day  Saints,   in   February, 
11868,  among  other  things  said:     "The Lord 
says,  'Let  my  servants  and  handmaidens  be 
s€-aled,    and    let   their   children    be   sealed.' 
This   great   and   happy   government    under 
which  we  have  lived  so  long  says  we  shall 
not  perform  the  ordinance  of  sealing."     On 
tliat  o<jcasion  he  also  said :     "The  ordinance 
of    scaling    must   be    performed   here."     12 
Jour.  Disc.  pp.   164,   165.    Upon  the  same 
subject.  President  Young,  in  a  discourse  de- 
livered May  8,   1870,  said:     "I  will  say  a 
few  words  on  a  subject  which  has  been  men- 
tioned   here:    that    is,    celestial    marriage. 
God  has  given  a  revelation  to  seal  for  time 
and  for  eternity,  just  as  he  did  in  the  days 
of  old.     In  our  own  days  he  has  commanded 
his  people  to  receive  the  new  and  everlasting 
covenant,  and  he  has  said,  *If  ye  abide  not 
tliat   covenant,   then   are  ye   damned.'     We 
have    received    it."     14    Jour.    Disc.    p.    43. 
Again,  speaking  upon  the  same  subject,  in 
a   discourse  delivered  August,  "1873,   Presi- 
dent Young  used  tlie  word  "sealed"  in  the 
same  sense  as  "marriage."     16  Jour.  Disc, 
pp.  166,  167.     On  another  occasion,  in  a  dis- 
course,  delivered  June  28,    1874,  President 
Young,    speaking   in    relation    to   maiTiage 
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and  divorce,  said:  "I  say  to  my  sisters  in 
the  kingdom,  who  are  sealed  to  men,  and 
who  say,  'We  do  not  want  this  man  in  eter- 
nity if  he  is  goin^  to  conduct  himself  there 
as  he  does  here,'  there  is  not  the  least  dan- 
ger in  tJie  world  of  your  seeing  him  in  eter- 
nity, or  of  his  seeing  you  there,  if  he  proves 
himself  unworthy  here.  But  if  he  honors 
his  priesthood,  and  you  are  to  hlame  and 
come  short  of  doing  your  duty,  and  prove 
yourself  unworthy  of  celestial  glory,  it  will 
be  left  to  him  to  do  what  he  pleases  with 
you.  You  will  be  very  glad  to  get  to  him  if 
YOU  find  the  fault  was  in  yourself  and  not 
in  him.  But  if  you  are  not  at  fault,  be  not 
troubled  about  being  joined  to  him  there, 
for  no  man  will  have  the  privil^e  of  gather- 
ing his  wives  and  children  around  him  there 
unless  he  proves  himself  worthy  of  them." 
On  the  subject  of  divorces  he  said:  "I  tell 
the  brethren  and  sisiers  when  they  come  to 
me  and  want  a  bill  of  divorce  that  I  am 
ready  to  seal  people  and  administer  in  the 
ordinances,  and  they  are  welcome  to  my 
services;  but,  when  uiey  undertake  to  break 
the  commandments  and  tear  to  pieces  the 
doings  of  the  Lord,  I  make  them  give  me 
something.  I  tell  a  man  he  has  to  give  me 
$10  if  he  wants  a  divorce.  For  what? 
My  services?  No;  for  his  foolishness.  If 
you  want  a  bill  of  divorce,  give  me  $10,  so 
that  I  can  put  it  down  in  the  book  that  such 
a  man  ana  such  a  woman  have  dissolved 
partnership.  Do  you  think  you  have  done 
80  when  you  have  obtained  a  bill  of  di- 
vorce? No;  nor  ever  can  if  you  are  faith- 
ful to  the  covenants  you  have  made.  It  takes 
a  higher  power  than  a  bill  of  divorce  to 
take  a  woman  from  a  man  who  is  a  good  man 
and  honors  his  priesthood.  It  must  be  a 
man  who  possesses  a  higher  power  in  the 
priesthood,  or  else  the  woman  is  bound  to 
her  husband,  and  will  be  forever  and  ever. 
You  might  as  well  ask  me  for  a  piece  of 
blank  paper  for  a  divorce,  as  to  have  a  lit- 
tle writing  on  it,  saying,  'We  mutually 
agree  to  dissolve  partnership  and  keep  our- 
selves apart  from  each  other,'  etc.  It  is  all 
nonsense  and  folly.  There  is  no  such  thing 
in  the  ordinances  of  the  house  of  God.  You 
cannot  find  any  such  law.  It  is  true,  Jesus 
told  the  people  that  a  man  could  put  his 
wife  away  for  fornication,  but  for  nothing 
short  of  this."  17  Jour.  Disc.  pp.  118,  119. 
Can  it  be  doubted  that  President  Young,  in 
his  use  of  the  word  "sealed/'  meant  "mar- 
ried?" Unquestionably  he  referred  to  the 
marriage  status,  and  used  that  word  with 
reference  to  those  who  had  assumed  the  re- 
lations of  husband  and  wife.  So,  President 
Taylor,  while  yet  an  elder  of  the  church,  in 
preaching  a  funeral  sermon,  December  31, 
1876,  said:  "We  then  come  to  the  sealing 
power.  Here,  say,  is  a  man  and  woman 
who  have  ben  sealed  together  for  time  and 
eternity.  Does  it  mean  anything?  If  it 
means  anything,  which  it  certainly  does,  it 
means  just  what  it  says.  If  the  husband 
of  this  our  departed  sister  continues  faith- 
ful to  the  end,  maintains  his  integrity  to 
God,  and  fights  the  good  fight  of  faith,  he 
will  claim  her  in  eternity,  and  they  twain 
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will  be  one  flesh.  This  young  man,  some 
one  will  have  to  act  for  him  over  the  mar- 
riage altar  in  having  some  one  sealed  to- 
him."  18  Jour.  Disc.  p.  334.  And  after  he 
became  president  of  the  church,  in  a  dis- 
course speaking  on  the  subject  of  celestial 
marriage,  he  said:  "God  has  revealed 
through  His  sen^ant '  Joseph  Smith,  some- 
thing more.  .  .  .  He  has  revealed  unto 
us  the  law  of  celestial  marriage,  associated 
with  which  is  the  principle  of  plural  mar- 
riage." And  again  he  said:  "It  is  not 
enough  for  men  to  be  married  to  wives,  and 
be  sealed  according  to  the  order  of  God. 
They  must  treat  them  aright  when  they 
have  them."  24  Jour,  Disc.  pp.  229,  231. 
Likewise,  President  Wilford  Woodruff,  in  a 
discourse  delivered  July  20,  1883,  speakings 
on  the  same  subject,  said:  "So  I  will  say 
to  our  friends  here — the  strangers  withinour 
gates — that  any  man  that  marries  a  wife 
by  any  authority  other  than  the  authority 
of  the  holy  priesthood  is  simply  married  for 
time,  *or  until  death  do  you  part.*  Whea 
you  go  into  the  spirit  world  you  have  no 
claim  on  your  wife  and  children.  The  ordi- 
nance of  having  them  sealed  to  you  by  one 
having  authority  of  the  holy  priesthood 
must  be  attended  to  in  this  world.  Father 
Abraham  obeyed  the  law  of  the  patriarchal 
order  of  marriage.  His  wives  were  sealed 
to  him  for  time  and  all  eternity,  and  so 
were  the  wives  of  all  the  patriarchs  and 
prophets  that  obeyed  the  law."  Is  it  not 
manifest  that  these  presidents  of  the  churcb 
all  used  the  word  "sealed"  in  the  same  sense 
as  "married?"  So  Elder  Orson  Pratt>  well 
known  for  his  ability  in  expounding  the 
principles  and  doctrines  of  the  Mormon 
Church,  in  a  discourse  delivered  July  11^ 
1875,.  speaking  on  the  subject  of  celestial 
marriage,  said:  "It  seems,  then,  that  if 
we  wish  to  fulfil  the  object  of  our  creation^ 
and  if  we  are  truly  in  the  Lord,  we  must  go 
into  the  eternal  world  as  married,  not  for 
time,  not  by  some  justice  of  the  peace  that 
is  an  infidel,  not  by  a  man  that  hajs  no  right 
to  join  us  together  under  the  revelation  and 
authority  of  Ui^e  Most  High,  but  we  must  be 
married  for  eternity  by  a  man  who  has  the 
right  to  speak,  being  commanded  of  the 
Lord,  holding  the  keys  of  authority  and 
power,  who  can  say  to  the  man  and  woman* 
'I  pronounce  you  husband  and  wife  for  time 
and  all  eternity.'  Then  you  will  be  mar- 
ried according  to  the  pattern  given- 
Then  you  will  have  a  claim  upon  each  other 
after  death.  But  have  married  people,  in 
the  nations,  a  claim  upon  each  other  after 
death?  I  mean  those  who  have  not  been 
married  after  the  pattern  and  authority  of 
heaven.  By  no  means.  Their  contracts  are 
made  only  for  a  little  space, — some  twenty. 
thirty,  fifty,  or  seventy  years,  as  the  case 
may  he.  Then  deatli  comes  along,  and  the 
contract  runs  out;  and  when  you  come  in 
the  resurrection,  who  are  you?  Have  you 
any  wife  there?  Oh,  na  Why  not?  Be- 
cause you  were  not  sealed  or  married  to 
each  other  by  Divine  authority.  That  is 
the  reason."  Again  he  said:  **The  word 
of   the   Lord   told  you  to  gather   up  here. 
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What  for?  That  you  might,  among  other 
things,  be  married  according  to  the  law  of 
"Ciod.  I  am  endeavoring  to  tell  you  some  of 
*our  peculiarities.  We  do  believe  that  every 
man  who  gathers  up  with  the  saints, 
whether  married  by  the  gentile  law  or  not, 
should  be  married  by  one  holding  Divine 
authority  to  officiate,  and  thus  have  the 
ordinance,  the  ministration,  sealed  on  earth 
that  it  may  be  sealed  in  the  heavens."  18 
Jour.  Disc.  pp.  49-51.  Likewise,  in  the 
Articles  of  Faith,  p.  457, — ^a  work  written 
i)y  Dr.  James  E.  Talmage,  by  appointment, 
and  published  by  the  church, — respecting 
•celestial  marriage  it  is  said:  '^Marriage, 
ajs  r^arded  by  the  Latter-Day  Saints,  is 
ordained  of  God,  and  designed  to  be  an  eter- 
nal relationship  of  the  sexes.  With  this 
people  it  is  not  merely  a  temporal  contract 
to  be  of  effect  on  earth  during  the  mortal 
existence  of  the  parties,  but  a  solemn  agree- 
ment which  is  to  extend  beyond  the  grave. 
In  the  complete  ceremony  of  marriage,  as 
prescribed  by  tne  church,  the  man  and  the 
woman  are  placed  under  covenant  of  mu- 
tual fidelity, — not  'until  death  do  you  part/ 
tiut  'for  time  and  for  all  eternity.'  A  con- 
tract as  far-reaching  as  this,  extending,  not 
only  throughout  time,  but  into  the  domain 
of  the  hereafter,  requires  for  its  validation 
an  authority  superior  to  that  of  earth;  and 
such  an  authority  is  found  in  the  holy 
priesthood  which,  given  of  God,  is  eternal." 
In  the  Key  to  Theology,  by  Parley  P.  Pratt 
(pp.  162,  163),  the  doctrine  is  stated  thus: 
**A11  vows,  covenants,  contracts,  marriages, 
or  unions  not  formed  by  revelation  and 
bealed  for  time  and  all  eternity,  and  re- 
corded in  the  holy  archives  of  earth  and 
heaven  by  the  ministration  of  the  holy  and 
eternal  priesthood,  will  be  dissolved  by 
death,  and  will  not  be  recognized  by  the 
eternal  authorities  after  the  parties  have 
entered  through  the  vail  into  the  eternal 
world.  This  is  heaven's  eternal  law,  as  re- 
vealed to  the  ancients  of  all  ages,  who  held 
the  keys  of  eternal  priesthood,  after  the 
order  of  the  Son  of  God,  and  as  restored 
with  the  priesthood  of  tlie  saints  of  this 
age."  In  addition  to  the  authorities  al- 
ready cited  and  quoted  from,  see  19  Jour. 
Disc.  pp.  163,  164;  21  Jour.  Disc.  pp.  292- 
296;  23  Jour.  Disc.  p.  132;  Robert,  Out- 
lines, Ecc.  Hist.  p.  426;  Richards,  Com- 
pendium, pp.  131-133;  Historical  Record 
(Ch.  Enc.)   pp.  514,  529. 

In  the  light  of  these  authorities,  can  there 
be  any  doubt  that  in  Mormon  Church  par- 
lance "sealed"  means  the  same  thing  as  the 
word  "married,"  or  that  a  "sealing  cere- 
mony" is  with  the  Latter-Day  Saints  a 
^marriage  ceremony?"  Is  it  not  apparent 
that  by  them  these  terms  are  used  inter- 
changeably and  are  synonymous?  With 
them,  whether  the  solemnization  of  the 
■OQivenant  of  marriage  be  called  a  "sealing 
■ceremony"  or  a  "marriage  ceremony,"  it 
means  the  same.  In  either  case  it  estab- 
lishes the  marriage  status,  and  creates  the 
relations  of  husband  and  wife.  In  either 
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case  the  contracting  parties  are  bound  for 
time  and  all  etermty;  and  this,  as  is  ob- 
vious from  the  authorities  quoted  and  re- 
ferred to,  is  the  light  in  which  a  Mormon 
marriage  was  viewed  by  the  presidents  of 
the  church,  and  is  viewed  hj  those  speak- 
ing by  authority.  In  the  mind  of  a  Mor- 
mon, wlien  such  a  marriage  is  celebrated, 
"the  woman,"  as  said  by  President  Young, 
"is  bound  to  the  husband,  and  will  be  for- 
ever and  ever."  It  is  true  that,  when  com- 
pared with  a  marria^  solemnized  outside 
the  pale  of  the  church,  a  sealing  embraces 
more  than  such  a  marriage,  in  that  it  is 
for  eternity  as  well  as  for  time;  but  the  ef- 
fect of  each  is  the  same  at  common  law,  or 
the  law  of  majbrimony,  at  all  events,  in  the 
absence  of  a  statute  prescribing  a  different 
ceremony.  Singular  and  pecmiar  as  such 
a  ceremony  may  seem,  yet  it  is  sufficient, 
under  the  law,  and  evidently  the  Latter- 
Day  Saints  accept  the  doctrine  as  of  Divine 
origin  and  as  a  part  of  their  religious 
faith;  and  when,  as  in  the  case  at  bar,  the 
sealing  ceremony  has  been  performed,  with 
the  mutual  consent  of  the  contracting  par- 
ties, by  one  properly  authorized  to  perform 
it,  the  marriage  status  is  created,  with  all 
the  marital  rights  and  duties  pertaining 
thereto  by  virtue  of  the  laws  of  the  land. 
Cohabitation  may  immediately  follow  as  an 
incident  to  the  marriage,  but  it  is  not  com- 
pulsory; and  the  parties  may  cohabit  or 
not,  as  they  may  mutually  agree,  without 
affecting  tlieir  status.  Seeing,  thus,  that 
the  revelation  concerning  celestial  mar- 
riages constitutes  the  only  law  on  the  sub- 
ject of  marriage  in  the  Mormon  Church; 
that  such  law  proAides  but  one  form  of  mar- 
riage, the  same  being  for  time  as  well  as  for 
eternity;  that,  according  to  the  interpreta- 
tion of  the  church,  "to  be  sealed"  means  "to 
be  married,"  and  a  sealing  ceremony  is  a 
marriage  ceremony,  and  creates  the  rela- 
tions of  husband  and  wife;  and  that  these 
things  were  so  when  the  ceremony  in  the 
present  case  was  performed, — how  can  it  be 
successfully  or  justly  maintained  that  Dr. 
John  R.  Park,  a  known  scholar,  a  man  not 
only  of  honor,  but  of  high  intellectual  at- 
tainments, himself  an  able  interpreter  of 
language,  and  a  devout  member  of  the 
church,  consented  simply  to  a  sealing  cere- 
mony, to  take  effect  in  the  world  to  come, 
but  not  in  this  world?  If  this  were  estab- 
lished, would  it  not  be  a  reflection  upon  his 
memory?  Dr.  Park,  as  a  member  of  the 
church,  must  be  presumed  to  have  known 
what  the  laws  and  regulations  of  his  church 
were,  and  what  a  sealing  ceremony  meant. 
Especially  is  this  so  as  to  a  man  of  his  at- 
tainments, and  thus,  if  the  contention  of 
counsel  for  the  respondent  that  the  doctor 
did  not  intend  to  marry  the  plaintiff  for 
time,  but  simply  consented  to  be  married  or 
sealed  for  eternity,  were  true,  it  would  show 
him  to  have  been  guilty  of  fraud  and  deceit, 
and  of  conduct  wholly  unjustifiable;  for  it 
is  shown  that  at  the  time  of  the  ceremony 
the  bride  was  upon  her  supposed  deathbed. 
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and  the  purpose  of  the  solemnization  at 
that  time  was  so  that  her  position  would 
be  more  exalted  in  the  next  world  if  she 
should  die,  and  she  had  been  so  informed  by 
a  close  friend,  and  assured  thai^  the  doctor 
intended  to  make  her  his  wife,  and  advised 
to  accept  him.  Evidently  the  bride  con- 
sented to  the  ceremony,  believing  it  to  be 
a  marria^  countenanced  by  the  church  of 
her  faitli.  If,  under  these  circumstances, 
the  bridegroom,  knowing  that  the  marriage 
was  then  to  be  performed,  so  that  the 
bride's  position  would  be  more  exalted  in 
the  hereafter,  had  consented  only  to  a  mar- 
riage, which,  according  to  the  revealed  law 
of  their  church,  and  which  he  must  be  held 
to  have  understood,  and  doubtless  did  un- 
derstand, instead  of  exa.lting  her  position, 
would,  as  we  have  seen,  subject  both  of  them 
to  condemnation  in  the  world  to  come,  his 
conduct  would  be  absolutely  indefensible  up- 
on any  principle  of  justice.  The  facts,  how- 
ever, both  those  appearing  in  evidence,  and 
those  of  which  we  have  a  right  to  take  no- 
tice without  proof,  convince  the  mind  that 
the  bridegroom  neither  intended  nor  con- 
sented to  a  marriage  condemned  by  the 
church,  but  that  he  understood  it  to  be  one 
authorized  by  it,  and  that  it  was  for  time 
and  eternity.  Without  doubt,  his  motives 
were  pure.  Tlie  testimony  respecting  the 
conversation  the  doctor  had  outside  of  the 
sick  room,  and  without  the  hearing  of  the 
bride,  concerning  the  seriousness  of  her  con- 
dition, etc..  questionable  as  its  admission 
appears,  establishes  nothing  to  the  contrary 
as  to  his  motives,  or  as  to  his  consenting  to 
a  lawful  marriage,  and  we  cannot  accept 
the  construction  which  counsel  for  the  re- 
spondent have  placed  upon  it.  Very  likely 
he  would  not  have  consented  to  the  per- 
formance of  the  sealing  ceremony  at  that 
time  and  place  if  he  had  not  been  advised 
that  she  could  not  recover,  because  he  did  not 
wish  to  take  any  advantage  of  her  condition,  j 
and  because  of  the  fact  that,  under  the  reg- : 
ulations  of  the  church,  members  weie  to  be 
sealed  in  the  endowment  house.  His  anxi-  i 
ety  and  motives  are  explained  by  what  took  | 
place  between  him  and  the  officiating  cler- 
gyman at  the  beginning  of  the  ceremony, 
when  he  was  asked:  "Are  you  ready,  doc- 
tor," and  he  answered,  **Yes,  Brother  Wells ; 
but  £  want  it  understood  that  T  will  take  no 
advantage  of  this  sick  girl.  If  she  was  in 
health,  I  might  be  the  last  of  her  choice." 
ITiis  was  the  declaration  of  an  honest  and 
sincere  man.  It  was  testified  to  by  the 
plaintiff,  and  is  uncontradicted.  So,  the 
incident  after  the  ceremony,  respecting  the 
intimations  in  his  presence  that  she  might 
recover,  might  naturally  have  caused  some 
annoyance,  because  upon  regaining  her 
health  she  might  r^ret  the  marriage.  But 
why  annoyed,  if,  as  is  urged,  there  was  sim- 
ply a  sealing  for  the  next  world?  Does  not 
that  circumstance  itself  tend  to  show  that 
the  doctor  all  the  while  understood  that  the 
sealing  ceremony  was  a  lawful  marriage? 
Aside  from  all  the.se  things,  however,  the 
church  divorce,  which  was  introduced  in 
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evidence,  it  would  seem,  shows  beyond  rea- 
sonable controversy  that  Dr.  Park,  as  well 
as  the  plaintiff,  regarded  the  transaction  a» 
a  valid  marriage;  for  therein,  by  their  own 
language,  and  under  their  own  signatures^ 
they  admitted,  not  only  that  they  were  maj- 
ried  and  were  bound  by  the  relations  of  hus- 
band and  wife,  but  promised  and  agreed  to 
dissolve  those  relations,  and  to  keep  sepa- 
rate and  apart  from  each  other  from  that 
time  forth.     That  to  them  was  a  solemn  in- 
strument, the  same  being  recognized  by  the 
authority  of  the  church,  and  shows  the  con- 
struction    which     the     parties     themselves 
placed    upon   the    sealing   ceremony,  which 
was  that  they  were  married  and  bound  as 
husband  and  wife.     They  having  thus  con- 
strued  their  own  contract,   this  court  has 
the  right  to  adopt  the  same  construction; 
it  being  also  warranted  by  the  facta. 

It  would  seem  useless  to  pursue  this  sub- 
ject further.  Its  intricacies  and  impor- 
tance, touching  the  validity  of  marriages  in 
this  state,  and  the  resultant  property 
rights,  impelled  us  to  bestow  upon  its  oon- 
.nderation  careful  thought  and  research. 
As  a  result  of  our  investigations,  the  con- 
clusion that  the  sealing  ceremony  per- 
formed in  this  case  established  the  marriage 
^)tatus  n.nd  created  the  relations  of  husband 
and  wife  is  irresistible. 

The  marriage,  then,  having  been  lawfully 
created,  was  it  in  force  at  the  time  when 
the  respondent  purchased  the  property  in 
dispute?  This  question  must  be  answered 
in  the  affirmative,  unless  the  marriage 
status  had  previously  been  lawfully  dis- 
solved. The  only  thing,  so  far  as  shown 
by  the  evidence,  that  had  ever  been  done 
toward  dissolving  it,  was  the  procuring  of 
the  church  divorce,  to  which  reference  was 
hereinbefore  made.  That  divorce  counsel 
for  the  respondent,  themselves  admit  to  be 
null  and  void,  because,  while  the  church 
could  solemnize  a  marriage,  it  had  no  pow- 
er to  dissolve  it.  Such  was  the  decision  of 
this  court  in  Norton  v.  TuftSy  19  Utah,  470, 
.i7  Pac.  409,  where  a  like  divorce  granted  by 
the  same  church  was  in  question.  Nor  is 
there  anything  to  show  that  the  marriage 
contract  was  ever  dissolved  previous  to  the 
death  of  the  husband.  The  mere  fact  that 
lK)th  parties  l)elieved  the  church  divorce  i<y 
be  valid,  and  that  the  plaintiff,  so  believ- 
ing, thereafter  became  a  party  to  another 
marriage  ceremony,  did  not  dissolve  her 
former  marriage.  Such  being  the  case,, 
upon  the  death  of  Dr.  Park  she  became  his 
lawful  widow,  and  entitled  to  her  share  in 
his  estate  as  such  widow.  Nor  does  the 
record  show  such  laches  on  her  part  as  to 
estop  her  from  claiming  such  share.  Nor,, 
under  the  circumstances  disclosed  in  erl- 
dencf,  is  she  now  estopped  from  asserting 
lier  marriage  with  Dr.  John  R.  Park,  or 
from  denying  the  legality  of  her  subsequ^it 
tnaniage. 

We  are  of  the  opinion  that  the  finding 
and  holding  of  the  court  that  the  plaintiff 
and  Dr.  John  R.  Park  were  never  married, 
and  that  she  is  entitled  to  no  part  of  the 
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estate  oi  the  deceased,  are  so  manifestly  er- 
roneous that  they  cannot  be  upheld;  and 
the  case  mu8t  therefore  he  reversed,  with 
costs,  and  the  cause  remanded,  with  direc- 
tions to  the  court  below  to  set  aside  its 
findings  and  decree,  and  enter  new  findings 


and  decree  in  accordance  herewith, 
ordered. 


It  is  BO 


Miner,  Ch.  J.,  and  Baskin,  J.,  concur. 
Ilehearing  denied. 


MINNESOTA  SUPREME  COURT. 


Joseph  T.  GILBERT,  Appt., 

V. 

BOAK  FISH  COMPANY,  Respt. 
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*1.  The  abatement  of  a  nuisance,  and 
recovery  of  dnmagrea  predicated  there- 
on and  incident  thereto,  constitute  but  one 
cause  of  action ;  and  where  suit  has  been 
brought  to  abate  a  nuisance,  the  Judgment 
entered  therein  is  a  bar  to  a  subsequent  pro- 
ceeding for  damages  based  upon  the  same 
facts.  In  such  case  It  is  immaterial  that  no 
attempt   was   made  to   recover  damages,    or 

*  Head  notes  by  Lewis,  J. 


that  the  pleading  in  the  prior  case  was  In- 
sutlicient  in  that  respect. 
2.  In  an  action  bronftbt  to  enjoin  the 
contlnnance  of  a  nnlsance  caused  by 
keeping  a  stock  of  fish  in  certain  premises,, 
where  Judgment  was  entered  abating  it,  and 
defendant  removed  the  nuisance  within  a 
few  days  thereafter  In  pursuance  of  the 
Judgment,  the  continued  occupancy  of  the 
premises  after  the  entry  of  Judgment  will 
not  be  presumed  to  be  with  an  Intention  of 
constituting  a  continuation  of  the  annoy- 
ance; and  damages,  if  any,  connected  with 
such  occupancy,  were  embraced  in  the  Judg- 
ment. 

(June  6,  1902.) 


NoTK. — Does  an  adjudication  respecting  the 
abatement  of  a  nuuiance  bar  an  action  for 
damages  therefor f 

It  was  said  in  Gilbert  v.  Boak  Fish  Co. 
that  the  question  invoived  is  dependent  upon 
the  primary  question  of  whether  an  action  to 
enjoin  the  continuance  of  a  nuisance,  and  to 
recover  damages  for  its  maintenance,  consti- 
tutes one  cause  of  action  or  two  separate  and 
independent  causes  uf  action.  This  question 
was  decided  in  Yolo  County  v.  Sacramento,  36 
Cal.  193,  where,  on  a  demurrer  to  the  com- 
plaint, which  It  was  claimed  improperly  Joined 
in  a  single  count  a  cause  of  action  to  abate  the 
nuisance  and  one  to  recover  damages,  the  de- 
murrer was  overruled,  the  court  holding  that 
but  one  cause  of  action  was  alleged ;  that  the 
abatement  of  the  nuisance  and  damages  there- 
for arp  merely  the  different  kinds  of  relief 
to  which  the  plaintiff  was  entitled. 

In  Wright  V.  Weber,  31  Pittsb.  L.  J.  N.  S. 
115,  it  was  held  that  an  action  to  recover  dam- 
ages for  unlawfully  closing  up  a  public  road 
could  not  be  maintained  where  plaintiff  had 
previously  obtained  a  decree  restraining  the  de- 
fendant from  obstructing  such  highway.  This 
was  on  the  ground  that  where  a  court  of  equity 
assumes  Jurisdiction  of  a  case  It  may  settle  ail 
matters  growing  out  of  the  transaction,  and 
therefore  the  plaintiff's  failure  to  pi-esent  his 
claim  for  damages  in  the  equity  proceedings 
barred  his  right  to  do  so  in  a  subsequent  ac- 
tion. 

In  Inderlled  v.  Whaley,  85  Hun.  63.  32  N.  Y. 
Supp.  640,  an  action  to  recover  damages  from 
defendant  for  wrongfully  casting  sawdust  into 
a  stream  to  the  injury  of  plaintiff,  a  lower 
owner,  it  was  held  that  his  right  of  action  was 
barred  by  a  Judgment  entered  in  his  favor  In  a 
prior  action  to  restrain  stich  wrongful  acts. 
The  court.  In  rendering  its  decision,  cited  many 
cases  upholding  the  general  proposition  that  in 
equitable  actions  the  court,  for  the  purpose  of 
affording  complete  relief  between  the  parties, 
will  award  the  plaintiff  such  damages  as  he 
may  have  sustained  by  reason  of  the  wrongful 
acts  complained  of. 

But  in  Gould  v.  Langdon,  43  Pa.  36r),  where 
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the  action  for  damages  was  commenced  prior 
to  the  proceedings  to  have  the  nuisance  abated 
by  indictment,  it  was  held  that  the  recovery 
of  Judgment  In  the  latter  proceeding  did  not 
bar  the  plaintiff's  right  to  recover  in  his  action 
for  damages.  The  court  in  so  holding  based 
Its  decision  on  the  ground  that,  owing  to  the 
priority  of  the  action  for  damages.  It  would 
have  b«^n  irregular  to  have  allowed  damages  in 
the  abatement  proceedings,  and  consequently 
the  Judgment  recovered  in  such  proceedings  did 
not  bar  the  right  to  Judgment  In  the  action. 
From  this  it  may  be  inferred  that,  had  the 
abatement  proceedings  been  instituted  prior  to 
the  action  for  damages  so  as  to  have  made  the 
recovery  of  damages  proper  in  such  proceed- 
ings, the  Judgment  would  have  been  a  bar  to 
the  action. 

And  in  Coulter  v.  Davis,  13  Lea,  451,  It  was 
held  that  the  denial  of  the  plaintiff's  bill  for 
equitable  relief  does  not  bar  his  action  for 
damages,  as  the  only  question  settled  by  the 
chancei-y  suit  related  to  the  right  of  the  plain- 
tiff to  equitable  relief.  This  decision  does  not 
conflict  with  the  preceding  ones,  as,  the  court 
of  equity  being  without  Jurisdiction,  It  could 
not  proceed  and  grant  legal  relief.  A  different 
question  would  have  arisen  had  the  plaintiff 
been  entitled  to  equitable  relief  at  the  time  of 
the  commencement  of  the  suit,  and  such  relief 
been  denied  on  the  ground  that  the  defendant 
had  subsequently  abated  the  nuisance,  thereby 
rendering  such  relief  unnecessary.  In  such  a 
case  would  not  the  court,  having  once  acquired 
Jurisdiction,  been  authorized  to  proceed  and  as- 
sess the  damages? 

Tlie  following  cases  have  been  cited  by  the 
courts  as  decisive  of  the  question  forming 
the  subject-matter  of  this  annotation,  and  for 
this  reason  are  presented  here.  They  do  not 
'^ome  within  the  scope  of  this  discussion,  and 
hence  no  attempt  will  be  made  to  present  all 
of  the  series  of  which  they  form  a  part.  Head 
V.  Meloney,  111  Pa.  99,  2  Atl.  195,  was  cited 
by  the  court  in  Wright  v.  Weber,  31  Pittsb.  L. 
.T.  N.  S.  115,  supra,  as  supporting  its  decision. 
In  this  case  It  was  held  that  a  decree  for  spe< 
clflc  performance  of  a  contract  for  the  sale  of 
land   bars-  an   action    to   recover  damages   for 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Ramsey  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  the  maintenance  of 
•a  nuisance.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Olapp  Sb  Maoartney,  for  ap- 
|)ellant: 

At  common  law  there  were  three  remedies 
for  a  private  nuisance:  (1)  Abatement  by 
the  party  injured;  (2)  action  on  the  case 
for  damages  arising  from  the  nuisance; 
(3)  an  equitable  action  for  the  abatement 
and  enjoining  of  a  nuisance.  This  equitable 
jurisdiction  was  concurrent  with  that  at 
law,  and  was  exercised  from  the  earliest 
times. 

Wood,  Nuisances,  3d  ed.  §§  777  et  seq.; 
•Story,  Eq.  Jur.  §§  926-927;  Stanford  v. 
Lyon,  37  N.  J.  Eq.  94;  Atty.  Qen.  v.  Niohol, 
IG  Ves.  Jr.  342. 

When  a  clear,  legal  right  has  been  in- 
vaded, and  the  remedy  at  law  is  inadequate, 
or  irremediable  injury  threatened,  or  a 
multiplicity  of  suits,  equity  intervenes,  and 
tbe  question  of  damages  is  not  material. 

Wilts  dc  B,  Canal  Na/v,  Co.  v.  StDindon 
Waterworks  Oo.h,  R.  9  Ch.  451;  Webb  v. 
J*ortland  Mfg,  Co.  3  6umn.  189,  Fed.  Cas. 
No.  17,322;  Dorman  v.  Ames,  12  Minn.  451, 
•Gil.  347. 

Courts  of  equity  have  concurrent  juris- 
diction to  abate  or  enjoin  a  nuisance  where 
the  statute  has  provided  a  remedy  in  ac- 
tions at  law,  as  in  this  state. 

Fleischner  v.  Citizens!'  Invest,  Co,  25  Or. 
119,  35  Pac.  174. 

In  actions  in  equity  to  abate  or  restrain 
a  nuisance,  the  court  may,  if  it  sees  fit, 
also  take  an  account  ot  the  damages  suffered 


by  complainant,  and  not  compel  him  to  go 
to  a  court  of  law. 

Farris  v.  Dudley,  78  Ala.  126^  56  Am. 
Rep.  24;  Whipple  v.  Fair  Haven,  63  Vt. 
221,  21  Atl.  533;  Winslow  v.  Nayson,  113 
Mass.  411. 

But  the  language  of  all  these  cases  is  p^- 
missive,  and  fails  to  show  that  plaintin  is 
bound  to  insist  on  his  legal  r^nedy  in  the 

Xi table  action.  The  statute  does  not 
lish  the  equitable  remedy. 

Fleischner  v.  Citizens'  Invest,  Co,  25  Or. 
119,  35  Pac.  174;  Wood,  Nuisances,  3d  ed. 
§  843;  Dorman  v.  Aines,  12  Minn.  451,  Gil. 
347;  Grant  v.  Schmidt,  22  Minn.  1. 

The  right  to  an  abatement  is  not  based 
upon  the  maintenance  of  the  nuisance 
through  the  period  in  which  past  damagei 
were  incurred,  nor  upon  its  maintenance  for 
any  appreciable  part  of  that  period;  but  it 
arises  from  its  existence  for  an  instant,  an 
indefinitely  short  period. 

Dorman  v.  Ames,  12  Minn.  451,  Gil.  347; 
Gould  V.  La^igdon,  43  Pa.  366;  MaUory  v. 
Mariner,  15  Wis.  177;  Bkoglund  y.  Mtmne- 
apolis  Street  R,  Co.  45  Minn.  330,  11  L.  R. 

A.  222,  47  N.  W.  1071;  St.  Louis,  I.  M.d 
S,  R.  Co,  V.  Edu>ards,  3  Tex.  App.  Civ.  Cas. 
(Wilson)  §  346,  p.  415;  Texas  d  P,  R,  Co. 
V.  Nelson,  9  Tex.  av.  App.  156,  29  S.  W. 
78;  Watson  y.  Texas  d  P.  R,  Co.  8  Tex. 
Civ.  App.  144,  27  S.  W.  924;  Black,  Judgm. 
§  740;  Brunsden  v.  Humphrey,  L.  R.  14  Q. 

B.  Div.  141. 

Plaintiff  certainly  has  a  right  of  action 
for  his  damages  sustained  since  April  7th, 
1900,  and  up  to  the  time  of  the  actual 
abatement  of  the  nuisance;  and  nothing  has 
occurred  that  could  bar  that  right. 

Gleason  v.  Gary,  4  Conn.  418;  Pierce  v. 


carrying  away  coal  and  cutting  timber  on  sach 
land  prior  to  the  decree,  and  thereby  rendering 
a  complete  performance  impossible.  In  ren- 
dering its  decision,  the  court  said  that  the  de- 
fendant, being  unable  to  entirely  perform  the 
contract  at  the  time  of  the  making  of  the  de- 
•cree,  the  claim  for  damages  did  not  come  col- 
laterally in  question,  but  was  necessarily  and 
-directly  involved  in  the  suit,  and  if  no  dam- 
ages were  awarded  it  would  assume  that  none 
were  sustained.  It  also  reviewed  at  length  a 
long  line  of  authorities  bearing  on  the  question. 
Thompson  v.  Myrick,  24  Minn.  4,  a  similar 
case,  was  referred  to  by  the  court  in  Gilbert  v. 
BOAK  Fish  Co.,  where  the  court  said  that  the 
reasoning  In  this  case  was  decisive  of  the  one 
before  it.  In  this  case  it  was  held  that  where 
the  defendant  in  a  suit  for  specific  performance 
had  previously  disposed  of  a  portion  of  the 
iiealty  a  decree  directing  a  conveyance  of  the 
•portion  undisposed  of,  and  making  no  provi- 
sion for  damages  for  the  defendant's  inability 
to  fully  perform,  bars  a  subsequent  action  to 
recover  such  damages,  even  though  such  relief 
was  not  asked  In  the  petition  for  specific  per- 
formance. 

Conclusions. 

The  anthoritles  bearing  directly  on  the  sub- 
ject of  this  annotation  are  comparatively  few, 
and  to  some  ambitious  practitioners  the  ques- 
tion may  appear  as  still  an  open  one.  How- 
ever, these  authorities  are  In  harmony,  and 
hold  that  a  decree  in  a  suit  to  abate  a  nuisance, 
.58  L.  R.  A. 


in  which  no  provision  Is  made  for  damages, 
bars  a  subsequent  action  to  recover  such  dam- 
ages. The  decisions  proceed  on  the  theory  that 
under  the  rule  that  equity,  having  taken  Juris- 
diction of  a  suit,  will  afford  complete  relief  be- 
tween the  parties  and  settle  ail  controversies 
growing  out  of  the  transaction  forming  the 
subject-matter  of  the  suit,  it  becomes  the  duty 
of  the  plaintiff  to  present  all  such  contit>ver- 
sies,  or  have  his  right  of  action  therefor  barred. 
The  reasoning  in  the  specific  performance 
cases  heretofore  referred  to  supports  the  above 
doctrine,  though  the  cases  are  not  strictly  anal- 
ogous to  the  nu'sance  cases.  There  is  this 
distinction  to  be  made:  In  the  specific  per- 
formance cases  the  plaintiffs  were  unable  to  get 
complete  equitable  relief,  and  the  relief  subse- 
quently asked,  by  way  of  damages,  was  in  lieu 
of  the  unsecured  equitable  relief.  It  was  al- 
ternative and  not  additional  relief;  while  In 
the  case  of  a  nuisance  the  action  for  damages 
Is  in  addition  to  the  complete  abatement  of  the 
nuisance.  If  Ri>ecific  performance  of  the  en- 
tire contract  is  had,  no  claim  for  damages  ex- 
ists; if  it  cannot  be  had,  the  plaintiff  is  enti- 
tled to  compensation,  so  that  his  right  to 
compensation  depends  upon,  and,  as  the  court 
said  in  Head  v.  Meloney,  111  Pa.  09,  2 
Atl.  195,  supra.  Is  "brought  directly  in  ques- 
tion" in,  the  suit  for  specific  performance,  while 
the  right  of  one  complaining  of  a  nui&nce  to 
compensation  is  not  affected  by  the  determina- 
tion of  his  demand  for  equitable  relief.  If  It 
is  granted  he  is  still  entitled  to  damages.  It 
is  a  distinct  and  additional  remedy.    C.  W.  P. 
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J)art,  7  Cow.  609 ;  Call  v.  Buttrick,  4  Cush.  |  consisted  in  keeping  and  storing  fish  there. 


345;  Kendrick  v.  BartUmd,  2  Mod.  253; 
Tate  V.  Parrish,  7  T.  B.  Mon.  325;  Crump 
V.  LamUrt,  17  L.  T.  N.  S.  183. 

Mr,  S.  C.  Olmstead,  for  respondent: 
Gen.  Stat.  1984,  §§  5131,  5228,  5260,  were 
intended  to  allow  the  plaintiff  to  litigate 
•everything  arising  out  of  the  "same  trans- 
action or  trajisa<:tions  connected  with  the 
fiame  subject  of  action"  in  one  suit,  and 


The  complaint  alleged  that  respondent 
maintained  the  nuisance  from  May  1,  1897, 
to  the  commencement  of  the  trial,  and  dam- 
oo^s  were  demanded  in  tlie  sum  of  $5,000. 
The  allegation  of  the  complaint  was  put  in 
issue  by  the  answer,  and  the  cause  was 
tried,  resulting  in  judgment  for  appellant, 
abating  the  nuisance,  and  perpetually  en- 
joining   and    restraining    respondent    from 


that,  whether  the  relief  sought  may  be  \  continuing  it;  and  judgment  was  also  or- 
partly  l^al  and  partly  equitable,  or  wholly  !  dered  for  tlie  sum  oi  $26.94,  costs  and  dis- 
of  the  nature  of  one  or  the  other.  '  bursements,  but  appellant  was  not  awarded 

Montgomery  v.  McEwen,  7  Minn.  351,  Gil.  any  damages,  for  the  reason  that  there  was 
276;  First  Div.  of  8t,  Paul  &  P,  R.  Co.  v.  not  a  sufficient  pleading  of  that  claim  upon 
Rice,  25  Minn.  278.  j  which   to   predicate  them.    After  entry   of 

The  action  is  not  purely  legal  or  purely  I  judgment  m  that  action^  the  present  one 
equitable,  but  of  a  mixed  nature,  since  it  \  was  b^:un  for  the  purpose  of  recovering  $2,- 
is  one  in  which  both  legal  and  equitable  re- '  500  damages  alleged  to  have  been  caused 
lief  are  sought,  and  in  such  an  action  there  I  appellant  on  account  of  the  existence  of  the 
is  but  one  cause  of  action.  ,  nuisance  for  the  period  of  eighteen  months 

BHnch  V.  Green,  16  Minn.  355,  Gil.  315.       ■  prior  to  the  time  of  its  actual  abatement,  in 

Under  the  statute  the  damages  may  be  i  accordance  with  the  judgment.  For  answer 
proved  up  and  allowed.  '  to   this  complaint,   respondent  pleaded  the 

Colstrum  v.  Minneapolis  d  8t.  L,  R.  Co.  judgment  in  bar;  and  the  trial  court  or- 
33  Minn.  516,  24  N.  W.  255;  Comminge  v.    dered    judgment    for    respondent   upon    the 


Stevenson,  76  Tex.  642,  13  S.  W.  556;  Bar 
rick  v.  Schifferdecker,  48  Hun,  355,  1  N.  Y. 
Supp.  21;  Pappenheim  v.  Metropolitan  Elev. 
R.  Co.  128  N.  Y.  436,  13  L.  R.  A.  401,  28  N. 
E.  518. 

The  cause  at  bar  was  in  equity,  and,  both 
under  the  equity  rule  and  by  virtue  of  the 
statute,  the  whole  matter,  both  as  to  his 
diuuages  down  to  the  time  of  the  judgment 
in  that  action,  and  the  abatement  and  in 


pleadings,  and  from  that  judgment  appeal 
was  taken  to  this  court  by  plaintiff. 

It  appears  from  tlie  complaint  in  this  suit 
that  toe  prior  action  was  tried  at  the  No- 
vember, 1900,  term  of  court,  and  judgment 
entered  on  December  15,  1900.  The  com- 
plaint also  alleges  that,  in  pursuance  of  the 
judgment  so  entered  in  the  previous  cause, 
the  defendant  did,  on  December  31,  1900,  re- 
move and  abate  the  complained-of  nuisance. 


junction,  were  part  of  his  cause  of  action  \  The  simple  question  before  this  court  is, 
as  it  then  existed,  and  should  have  been  |  What  was  the  cause  of  action  before  the 
brought  before  the  court  by  proper  plead- 1  court  at  the  former  trial?  Was  it  simply 
iiigs  and  adjusted  then  and  there;  and  the!  an  abatement  of  the  nuisance,  or  did  it  also 
plaintiff,  not  having  done  so,  has  waived  his  I  include  the  right  to  recover  damages  for  its 
claim  to  damages,  and  cannot  now  reopen :  maintenance:  and  in  such  an  action  are 
the  matter  and  subject  the  defendant  to  the  there  two  separate  and  independent  causes 
expense  of  a  second  suit.  i  of  action,  to  which  the  plaintiff  is  entitled 

'Thompson  v.  My  rick,  24  Minn.  4;  Eide  v.  I  to  two  distinct  metliods  of  relief, — one,  to 
Clarke,  65  Minn.  466,  68  N.  W.  98;  ^or</i-  abate  the  nuisance;  and  the  other,  to  recov- 
ern  Trust  Co.  v.  Crystal  Lake  Cemetery  or  damages  suffered  therefrom  ?  If  the 
Asso.  67  Minn.  131,  69  N.  W.  708;  BcwriiZe  cfiuse  before  the  court  in  the  preceding  ac- 
v.    Munay,  40   Minn.   48,   41   N.    W.   238;    tion  constituted  one  action,  then  the  present 


Doyle  V.  Hallam,  21  Minn.  515;  Pierro  v. 
St.  Paul  d  N.  P.  R.  Co.  39  Minn.  451,  40  N. 
W.  520,  37  Minn.  314,  34  N.  W.  38;  Allis 
V,  Davidson,  23  Minn.  442;  Thomas  v.  Jos- 
Jin,  36  Minn.  1,  29  N.  W.  344;  Trask  v. 
Hartford  d-  N.  H.  R.  Co.  2  Allen,  331; 
CNeal  V.  Brown,  21  Ala.  482;  Farrington 
V.  Payne,  16  Johns.  432;  Beronio  v.  South- 
em  P.  R.  Co.  86  Cal.  415,  24  Pac.  1093; 
Decatur  Gaslight  d  Coke  Co.  v.  Howell,  92 
111.  19;  Whitney  v.  Clarendon,  18  Vt.  253, 
40  Am.  Dec.  150;  Ahrahamson  v.  Lamher- 
son,  68  Minn.  454,  71  N.  W.  676. 


ease  cannot  be  sustained.  Appellant  bases 
his  argument  in  support  of  an  independent 
cause  of  action  for  recovery  of  damages  up- 
on the  following  grounds:  First,  that  it 
did  not  appear  by  the  pleadings  in  the  prior 
action  that  the  amount  or  character  of  ap- 
pellant's damages  were  then  before  the 
court,  or  that  they  were  or  could  have  been 
litigated  therein,  but,  on  the  contrary,  that 
it  expressly  appears  from  the  record  that 
.^uch  damages  were  entirely  excluded;  sec- 
ond, that  it  is  not  apparent  from  the  plead- 
ings that  all  of  the  damages  claimed  in  this 


i  case  were  suffered  before  April  7,  1900,  the 
I^e'wis,  J.,   delivered  the  opinion  of  the  |  time  of  the  commencement  of  the  prior  sue- 

court:  '  tion,    and    that    any    damages     occasioned 

Appellant,   proprietor  of   the  Merchants*  I  thereafter  were  in  no  event  included  in  that 

Hotel,  in  the  city  of  St.  Paul,  commenced  |  suit.     Appellant  seeks  to  maintain  his  posi- 


an  action  in  the  district  court  of  Ramsey 
county  in  1900  against  the  respondent  cor- 
poration for  the  purpose  of  restraining  and 
enjoining  it  from  maintaining  the  premises 
adjoining  the  hotel   as   a   nuisance,   which 
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tion  by  reference  to  the  history  and  nature 
of  the  relief  granted  in  such  actions,  and 
argues  that,  ina^jmuch  as  the  common  law 
gnve  to  the  injured  party  two  methods  of 
relief, — one,  in  law,   for  damages,  and  the 
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other,  in  equity,  for  the  abatement  of  the 
nuisance, — it  therefore  follows  that  the  in- 
jured party  is  at  liberty  to  follow  either  one 
of  these  courses,  without  regard  to  the  oth- 
er. His  theory  is  that,  because  the  ag- 
grieved party  may  maintain  successive  ac- 
tions for  damages  for  the  maintenance  of  a 
continuing  nuisance,  it  follows  that  he  may 
maintain  one  aetion  for  the  abatement  of  a 
nuisance,  and  another  and  independent  one 
for  damages  growing  out  of  the  same  facts 
for  the  same  period  of  time. 

We  think  the  question  does  not  depend 
upon  the  fact  that  at  common  law  there  ex- 
isted two  distinct  remedies,— one  in  law, 
and  the  other  in  equity.  Such  remedies 
may  still  be  enforced  under  the  Code,  but 
in  the  same  form  of  action;  and  it  does  not 
follow  that  because  the  Code  abrogated  the 
distinction,  as  lo  the  form,  between  law  and 
equity  actions,  the  facts  with  reference  to 
which  distinct  remedies  are  administered 
may  not  constitute  one  and  the  same  cause 
of  action.  It  has  become  well  established 
by  this  court  that  the  mere  fact  that  relief 
might  be  partly  legal  and  pjartly  equitable 
is  not  decisive  of  the  question  of  whether 
or  not  there  is  one  or  two  causes  of  action. 
In  the  case  of  First  Div.  of  8t,  Paul  &  P. 
B.  Co.  V.  Rice,  25  Minn.  278,  it  was  said 
that  the  manifest  design  of  the  Code  system 
of  practice  was  undoubtedly  to  avoid  a  mul- 
tiplicity of  suits,  bv  enabling  parties  to  set- 
tle and  determine  in  one  action  all  matters 
of  difference  between  them  arising  out  of 
and  relating  to  the  same  transaction.  In 
Tho7np8on  v.  Myrick,  24  Minn.  4,  it  was 
held  that,  in  an  action  for  specific  perform- 
ance, to  convey  real  estate,  any  claim  which 
the  plaintiff  may  have  to  compensation  on 
account  of  defendant's  inability  to  perform 
his  contract  pertains  to  the  cause  of  action, 
and,  whether  presented  by  the  pleadings  or 
not,  is  determined  by  the  judgment.  That 
case  was  decided  upon  the  principle  that, 
when  a  plaintiff  seeks  the  aid  of  the  courts 
to  enforce  the  terms  of  a  contract  through 
its  equitable  powers,  he  is  bound  to  submit 
to  the  court  all  the  claims  for  relief  which 
are  based  upon  such  contract.  In  other 
words,  that  there  was  but  one  cause  of  ac- 
tion. Specific  performance  and  the  dam- 
ages growing  therefrom  are  simply  different 
grounds  of  relief,  based  upon  one  cause  of 
action.  The  trial  court  applied  the  reason- 
ing in  that  case  to  the  one  now  before  us,  as 
follows:  "An  action  for  abatement  and  in- 
junction necessarily  includes  damages,  sub- 
stantial or  nominal,  and,  if  the  pleader  is 
entitled  to  the  former,  it  is  for  him  to  frame 
his  complaint  accordingly.  Failing  in  this, 
he  waives  them,  for  to  permit  him  to  after- 
wards maintain  a  separate  suit  therefor  is 
to  permit  the  splitting  up  of  a  cause  of  ac- 
tion. ...  It  seems  to  me  that  the  case 
of  Thompson  v.  Myrick,  24  Minn.  4,  is  very 
analogous,  if  not  directly  in  point."  We 
think  the  reasoning  of  that  case  is  decisive 
of  this  action,  and  that  the  facts  set  forth 
in  the  complaint  in  the  prior  action  consti- 
tute one  cause  of  action,  though  it  embraced 
two  elements:  first,  the  discontinuance  of 
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the  nuisance;  and,  second,  the  damages  inci- 
dent thereto.  But  it  is  immaterial  whether 
the  plaintiff  successfully  pleaded  damages 
in  that  action  or  not,  nor  would  it  make 
any  difference  if  he  had  not  attempted  to 
recover  damages.  If  the  recovery  of  dam- 
ages was  waived,  either  purposely  or  by  in- 
advertence, the  result  must  be  the  same.  It 
has  been  suggested  that  the  present  action 
will  lie  because  an  independent  action  for 
the  recovery  of  damages  may  be  maintained 
without  r^ard  to  the  abatement  of  the  nui- 
sance. It  is  well  settled  that,  where  the 
injury  is  only  of  a  temporsury  character, 
damages  are  recoverable  only  up  to  tJie  date 
of  the  institution  of  the  action,  and  that 
successive  subsequent  actions  may  be  main- 
tained for  subsequent  damages.  Brakken 
V.  Minneapolis  d  St.  L.  R.  Co.  29  Minn.  41, 
11  N.  W.  124;  Lamm  v.  Chicago,  8t,  P.  M. 
cf  0.  R.  Co.  45  Minn.  71,  10  L.  R,  A.  268,  47 
N.  W.  456.  But  it  does  not  follow  that,  be- 
cause damages  may  be  recovered  for  the 
maintenance  of  a  continuing  nuisance  up  to 
a  given  time,  an  action  could  afterwards  be 
maintained  to  abate  the  nuisance  for  the 
same  time  upon  the  same  statement  of  facts 
covered  by  the  prior  action  for  dama^ges. 
Separate  and  independent  causes  of  actions 
for  damages  resulting  from  the  maintenance 
of  a  continuing  nuisance,  without  regard  to 
the  abat«)nent  thereof,  are  permitted  upon 
the  theory  that  it  will  not  be  presumed  tnat 
the  nuisance  would  be  continued. 

Appellant's  next  point  Is  that  damages  in 
the  prior  case  were  limited  to  the  time  of  its 
commencement,  and  that  such  damages  as 
may  have  accrued  subsequent  to  that  date 
may  be  recovered  in  an  independent  action. 
As  already  stated,  where  a  nuisance  is  con- 
tinuing in  its  nature  successive  subsequent 
actions  for  damages  may  be  maintained  in 
each  case  upon  the  particular  facts  alleged 
in  the  complaint,  and  in  such  causes  the  dam- 
ages are  necessarily  limited  to  the  time  set 
forth  in  the  pleadings.  What  may  trans- 
i3ire  after  the  commencement  of  the  action 
is  immaterial.  Damages  can  only  be  pred- 
icated upon  the  facts  pleaded.  ^Vliether  the 
nuisance  will  be  continued  in  the  future  is 
not  the  que&tion ;  but  where  the  action  is  not 
brought  tr>  recover  damages,  but  for  the  ex- 
press purpose  of  getting  rid  of  the  nuisance, 
then  it  is  proper  to  receive  evidence  of  the 
condition  and  nature  of  the  injury,  not  only 
to  the  time  of  the  commencement  of  pro- 
ceedings, but  down  to  and  including  the 
time  of  the  trial,  in  order  that  the  court 
may  have  before  it  all  the  circumstances, 
thus  enabling  it  to  better  pass  upon  the 
question  lefore  it,  rta?.,  whether  the  nuisance 
is  such  tliat  it  should  be  abated.  This  dis- 
tinction hciween  the  equitable  and  legal 
remedies  is  thoroughly  discussed  and 
pointed  out  in  tlie  case  of  Henderson  v.  Netc 
York  C.  K.  Co.  78  N.  Y.  423,  and  that  case 
is  referred  to  and  approved,  although  dis- 
tinguished, in  Vline  v.  New  York  C.  d  H.  R. 
R  Co.  101  N  V.  98,  53  Am.  Rep.  123  note. 
4  N.  E.  536.  It  was  also  held  in  Comminge 
V.  Stevenson,  76  Tex.  642,  13  S.  W.  556,  that, 
in  an  action  brought  to  abate  a  nuisance^ 
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all  damages  sustained  down  to  the  time  of  , 
the  trial  might  be  recovered.  | 

In  an  action  brought  to  enjoin  the  exist- 
ence and  continuance  of  a  nuisance,  the  per- 
tinent thing  is  to  get  rid  of  the  cause  of  the 
injury,  and  such  damages  as  may  exist  are 
merely  incident  tnereto,  and  are  not  only  re- 
coverable up  to  the  time  of  the  commence- 
ment of  the  action,  but  down  to  the  time  of 
trial,  and  a  judgment  entered  in  pursuance 
thereof  is  conclusive  and  final.  True,  it  ap- 
pears that  in  this  case  a  period  of  sixteen 
days  elapsed  between  the  date  of  the  entry 
of  judgment,  December  15,  and  December  31, 
1900,   when   respondent  moved  out  of   the 


premises  in  pursuance  of  the  judgment;  and 
had  it  appeared  that  respondent  occupied 
the  premises  during  those  sixteen  days  with 
an  intention  and  expectation  of  creating  and 
continuing  the  nuisance,  without  regard  to 
the  action  and  judgment  entered,  that 
would  have  constituted  a  new  and  distinct 
offense,  and  a  new  and  independent  cause  of 
action  would  arise.  But  as  we  understand 
the  complaint  in  the  prior  action, — and  it 
appears  to  be  conceded, — such  occupancy 
was  no  more  than  was  necessary  to  abide  by 
the  judgment  of  the  court,  and  with  no  in- 
tention of  continuing  the  nuisance. 
Judgmetit  afjlrmcd. 


WISCONSIN  SUPREME  COURT. 


STATE  of  Wisconsin  ea  rel.  City  of  NEW 
RICHMOND 

17. 

James  O.  DAVIDSON. 


(. 


.Wis.. 


.) 


The  learialatnre  may  appropriate  the 
public  moneys  to  pay  a  debt  incurred 
by  a  municipality  wliicii  was  striclcen  by  a 
cyclone,  for  burying  Its  dead,  removing 
flfbria,  and  caring  for  the  injured  and  liome- 
less. 

(May  19,   1902.) 

APPLICATION  for  a  writ  of  mandamus 
to  compel  defendant  to  transfer  public 
moneys  in  his  possession  for  the  cancelation 
of  an  indebtedness  of  the  relator  to  the 
State.     Judgment  for  relator. 

Statement  by  Oassoday,  Ch.  J.: 
The  relator  filed  in  this  court  a  petition 
for  au  alternative  writ  of  mandamus  to 
compel  the  defendant,  as  state  treasurer,  to 
transfer  from  the  moneys  in  the  state  treas- 
ury, not  otherwise  appropriated,  the  sum  of 
$21,500  to  the  trust  funds  out  of  which  the 
moneys  were  borrowed  by  the  city,  in  order 
that  the  commissioners  of  such  funds  may 
cancel  the  indebtedness  of  the  relator  to  the 
state.  The  petition  allep;es,  in  effect:  The 
incorporation  of  the  relator  as  a  city  in 
1885.  The  authority  given  by  the  common 
council  of  the  city  for  the  commencement 
of  these  proceedings,  and  the  filing  of  the 
petition.  That  prior  to  June  12,  1899,  the 
city  had  a  population  of  1,900  persons. 
That  its  business  portion  consisted  of  a 
large  number  of  stores,  shops,  factories,  ho- 
tels, and  other  places  of  business,  besides  a 
city  hall,  waterworks  tower  and  tank, 
pumping  station,  numerous  churches,  and 
more  than  200  homes.  That  its  people  were 
well  to  do,  prosperous,  and  enjoying  good 
health  and  other  blessings  usually  attend- 
ant upon  a  prosperous  city  located  and  sur- 
rounded by  an  unusually  fine  farming  com- 
munity.   Tliat  on  the  evening  of  June  12, 

N0TE.~A8  to  what  are  public  purposes  for 
which  money  may  be  appropriated  or  raised  by 
taxation  generally,  see  note  to  Daggett  v.  Col- 
gan   (Cal.)   14  L.  R.  A.  474. 

As  to  appropriation  for  benefit  of  sufferers 
from  flood,  see,  in  this  series,  Patty  v.  Colgan 
(Cal.)  18  L.  R.  A.  744. 
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,  1809,  a  terrific  cyclone  struck  the  city,  de- 
stroying the  entire  business  portion  there- 

I  of,  killing  outi'ight,  or  injuring  so  that 
death  ensued  from  such  injuries,  115  of  its 
citizens,  and  injuring  about  500  more  of  its 

.  citizens,  majiy  seriously ;  destroying  up- 
wards of   100  dwelling  houses  and  render- 

!  ing  about  600  of  its  citizens  homeless ;  de- 

j  otroying  its  city  hall,  waterworks  tower  and 
tank  and  pumping  station,  its  electric  light 
plajit,  and  the  expensive  bridge  crossing  the 
Willow  river  within  the  city,  and  four  of 
its  churches;  killing  175  large  animals  and 
a  large  number  of  smaller  ones;  filling  tiie 
public  streets  and  alleys,  and  almost  the  en- 
tire area  of  the  city,  with  debris;  destroy- 
ing property  of  more  than  three  quarters  of 
a  million  of  dollars  in  value;  leaving  the 
city  almost  a  complete  wreck,  and  i5  in- 
habitants in  sore  and  great  distress ;  and  it 
became  and  was  absolutely  necessary  for  the 
city  to  take  immediate  steps  for  the  burial 
of  its  dead,  the  caring  for  its  injured,  clear- 
ing up  of  the  debris  to  prevent  disease  and 
pestilence,  at  a  large  expense  to  the  city, 
as  well  as  placing  upon  all,  or  nearly  all, 
of  its  citizens  the  great  burden  and  almost 
insurmountable  difticulties  of  caring  for  the 
dead  and  injured  and  homeless.  That 
many  of  the  citizens  thereof  lost  all  of  their 
property, — their  homes,  household  effects, 
wearing  apparel, — and  were  rendered  en- 
tirely destitute;  that  others  were  so  impov- 
erished as  to  be  unable 'to  rebuild  their 
homes,  and  it  became  and  wajs  absolutely 
necessary  for  the  city  to  care  for,  render  as- 
sistance to,  and  incur  large  expense  in  so 
doing.  That  by  reason  of  the  temporary 
care  and  aid  furnished  by  the  city  to  many 
of  its  citizens  thus  destitute  and  impover- 
ished, and  the  expenditure  of  large  sums  of 
money  in  clearing  away  the  dlbria  men- 
tioned, contagious  diseajse  and  pestilence 
were  avoided,  and  its  injured  and  homeless 
citizens,  after  much  suffering,  were  enabled 
partially  to  overcome  their  de^itute  and  im- 
poverished condition,  and,  together  with 
charitable  assistance  and  aid  given  by  pub- 
lic-spirited citizens  of  the  state  and  else- 
where, many  of  its  citizens  have  been  able 
to  get  a  new  start,  and  rebuild  their  homes 
so  destroyed,  and  thus  adding  to  the  tax- 

I  able  property  of  the  state  not  less  than  half 
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a  million  of  dollars,  from  which  the  state 
will  in  the  future  receive  a  revenue  by  way 
of  taxation.  That  in  December,  1899,  the 
city  borrowed  from  the  state,  out  of  the 
trust  funds  thereof,  $21,400,  and  issiied  and 
delivered  to  the  state  its  negotiable  "bonds 
for  the  same,  and  thereby  became  and  was 
indebted  to  the  state  in  the  sum  mentioned. 
That  the  legislature  of  the  state,  at  its  first 
session  after  the  occurrence  of  the  cyclone, 
enacted  chapter  280,  Laws  1901.  entitled 
"An  Act  to  Kelieve  the  City  of  New  Rich- 
mond, Wisconsin,  from  Its  Indebtedness  to 
the  Trust  Funds,  and  Making  an  Appropri- 
ation Therefor."  Tliat  such  act  was  ap- 
proved by  the  governor  and  published  May 
7,  1901,  and  the  1st  section  of  the  act  pro- 
vides that  ''there  is  hereby  appropriated 
out  of  any  moneys  in  the  state  treasury  not 
othei-wise  appropriated  the  sum  of  twenty- 
one  thousand  five  hundred  dollars  for  the 
purpose  of  relieving  the  city  of  New  Rich- 
mond of  its  indebtedness  to*  the  state  trust 
funds  incurred  after  the  tornado  of  June  12, 
1899,  which  destroyed  a  large  part  of  said 
city."  The  2d  section  of  the  act  provides 
for  the  transfer  of  the  iimount  so  appropri- 
ated to  the  trust-funds  account  by  the  state 
treasurer,  and  that  the  trust-fund  commis- 
sioners should  thereupon  cancel  a  like 
amount  of  the  indebtedness  of  the  city  of 
New  Richmond.  The  petition  further  al- 
leges that  at  all  times  since  such  enactment 
there  lias  been  ample  money  in  the  state 
treasury,  not  otherwise  appropriated,  to 
satisfy  the  appropriation  made  by  the  act, 
and  which  might  lawfully  be  transferred  to 
the  trust  funds  as  therein  provided;  that 
the  defendant  was  and  is  state  treasurer; 
that  it  was  his  duty  to  make  the  transfer 
required  by  the  act:  that  he  has  neglected 
and  refused,  and  still  refuses,  to  so  trans- 
fer said  funds,  though  often  requested  by 
the  city  to  do  so,  upon  the  sole  ground  that 
the  act  in  question  is  unconstitutional  and 
void.  Upon  such  petition,  and  after  hear- 
ing counsel,  an  alternative  writ  of  manda- 
mus was  issued  by  this  court  requiring  the 
defendant  to  make  such  transfer,  or  show 
cause  to  the  contrary.  88  N.  W.  596.  Up- 
on the  return  day  of  the  writ  the  defendant 
appeared  by  the  attx)rney  general  of  the 
state,  E.  R.  Hicks,  and  by  way  of  return  to 
such  writ  moved  to  quash  the  same  "for 
the  reason  that  the  facts  stated  therein  are 
not  sufficient  to  constitute  a  cause  of  ac- 
tion." 

Messrs.  Sanborn,  I<nse,  Powell,  ft  De 
Forest,  with  Messrs.  W.  F.  MoNally  and 
It.  K.  Iinse,  for  relator: 

Every  act  of  the  legislature  is  presumed  to 
be  constitutional,  and  will  be  held  invalid  only 
when  it  is  so  beyond  any  reasonable  doubt. 

Mills  V.  Charleton.,  29  Wis.  400,  9  Am. 
Rep.  578 :  fitate  ex  rel.  Bioks  v.  Stevens,  1 12 
Wis.  170,  88  N.  W.  48;  Sinking  Fund  Gases, 
99  U.  S.  718,  sub  nom.  Union  P.  R.  Go,  v. 
United  States,  25  L.  ed.  501. 

The  Constitution  of  a  state  is  a  limita- 
tion, and  not  a  grant,  of  power;  and  for 
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this  reason  tlie  l^islature  is  entitled  to  ex- 
ercise all  legislative  power  not  expressly 
forbidden  by  the  Constitution. 

Potter's  Dwarr.  Stat.  ed.  1874,  §  6,  p.  44; 
Kent,  Com.  p.  488;  3  New  Enc.  Law,  p. 
1020;  Wisconsin  G.  R.  Co,  v.  Twylor  Coun- 
ty, 52  Wis.  37,  8  N.  W.  833;  Bushnell  v. 
Beloit,  10  Wis.   195. 

The  courts  have  been  very  careful  not  to 
infringe  upon  the  right  of  the  state  or  the 
power  of  its  legislature  to  make  a  donation  of 
funds  acquired  otherwise  than  by  taxatioo. 

Citizens'  Sav.  d  L.  Asso.  v.  Topeka,  20 
Wall.  656,  22  L.  ed.  455;  Roberts  v.  North- 
ern P.  R,  Co.  158  U.  S.  1,  39  L.  ed.  873,  15 
Sup.  Ct.  Rep.  756;  Loxc^ll  v.  Boston,  111 
Mass.  454,  15  Am.  Rep.  39;  Atty.  Gen.  v. 
Eau  Claire,  37  Wis.  400 ;  Cole  v.  La  Grange, 
113  11.  S.  1,  28  L.  ed.  896,  5  Sup.  C^.  Rep. 
416;  Sutherland-Innes  Co.  v.  Evart,  30  C. 
C.  A.  305,  58  U.  S.  App.  335,  86  Fed.  597. 

This  court  will  take  judicial  notice  that 
the  state  receives  a  laige  revenue  from  other 
sources  than  taxation. 

Milwaukee  Fire  Dept.  v.  Eelfenstein,  16 
Wis.  136;  People  v.  Fire  Asso.  of  Philadel- 
phia, 92  N.  Y.  327,  44  Am.  Rep.  380;  Bur- 
lington V.  Bumgardner,  42  Iowa,  673;  Cool- 
ey,  Taxn.  586. 

Upon  the  direct  question  w^hether  the  leg- 
islature of  a  state  may  donate  public  money 
for  a  private  purpose,  there  is  almost  a 
dearth  of  authority. 

Daggett  v.  Colgan,  92  Cal.  53,  14  L.  R.  A. 
474,  28  Pac.  51;  Tiedeman,  Pol.  Power,  p. 
476. 

The  forgiving  or  discharge  of  a  munici- 
})ality  from  a  debt  incurred  for  a  public 
purpose  would  be  for  a  public  purpose. 

Atty.  Gen.  v.  Eau  Claire,  37  Wis.  400; 
Wisconsin  Water  Co.  v.  Wina/ns,  85  Wis.  26, 
20  L.  R.  A.  062,  54  N.  W.  1003 ;  Gleason  v. 
Waukesha  County,  103  Wis.  225,  79  N.  W. 
249;  Wisconsin  industrial  School  for  GiHs 
V.  Clark  County,  103  Wis.  651,  79  N.  W. 
422;  Exempt  Firemen* s  Benev.  Fund  ▼. 
Roowe,  93  N.  Y.  313,  45  Am.  Rep.  217; 
Weismer  v.  Douglas,  64  N.  Y.  100,  21  Am. 
Rep.  586;  Hill  v.  Easthampton,  140  Mass. 
381,  4  N.  E.  811;  Hubbard  v.  Taunton,  140 
Mass.  467,  5  N.  E.  157;  State  ex  rel.  Doug- 
las County  V.  Cornell,  53  Neb.  556,  39  L.  R. 
A.  513,  74  N.  W.  59:  Daggett  v.  Colgan,  92 
Cal.  53,  14  L.  R.  A.  474,  28  Pac.  51. 

The  exercise  of  the  police  powers  for  the 
public  health,  common  good,  or  general  wel- 
fare of  the  people  is  a  public  purpose. 

Slaughter-House  Cases,  16  Wall.  36,  21 
L.  ed.  394;  Northwestern  Fertilieing  Co.  ▼. 
Hyde  Park,  97  U.  S.  659,  24  L.  ed.  1036; 
Hayes  v.  Oshkosh,  33  Wis.  314,  14  Am.  Rep. 
760;  Schmidt  v.  Steams  County,  34  Minn. 
112,  24  N.  W.  358;  Wilkinson  v.  Long  Rap- 
ids Twp.  74  Mich.  63,  41  N.  W.  861 ;  Thomas 
V.  Mason.  39  W.  Va.  526,  26  L.  R.  A.  727, 
20  S.  B.  580:  State  v.  Nelson  County,  1  N. 
D.  88,  8  L.  R.  A.  283,  45  N.  W.  33;  Dan- 
nelly  V.  Decker,  58  Wis.  461,  46  Am.  R^. 
637,  17  N.  W.  389;  Com.  v.  Alger,  7  Cu8h. 
53;  Thorpe  v.  Rutland  d  B.  R.  Co.  27  Vt. 
140,  62  Am.  Dec.  625;  State  ex  rel.  Sayre  ▼. 
Moore,  40  Neb.  854,  25  L.  R.  A.  774,  59  K. 
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W.  755;  Cayuga  County  v.  State,  153  N.  Y. 
•279,  47  N.  E.  288;  Thoreson  v.  State  Bd,  of 
Examiners  J  21  Utah,  187,  60  Pac.  982; 
Cit>io  Federation  v.  Salt  Lake  County ^  22 
Utah,  «,  61  Pac.  222;  A'6m?  Orleans  v.  Ctorfc, 
95  U.  S.  644,  24  L.  ed.  521. 

The  court  must  confine  itself  to  a  con- 
sideration of  those  matters  which  appear 
upon  the  face  of  the  law,  and  those  facte  of 
which  it  can  take  judicial  notice. 

Stevefison  v.  Colgan,  91  Cal.  649,  14  L. 
R.  A.  459,  27  Pac.  1089;  Waterloo  Woolen 
Mfg.  Co.  V.  Shanahan,  128  N.  Y.  345,  14  L. 
R.  A.  481,  28  N.  E.  358;  Uovey  v.  Foster, 
118  Ind.  502,  21  N.  E.  39;  Soon  Ring  v. 
Crowley,  113  U.  S.  703,  28  L.  ed.  1145,  5 
Sup.  Ct.  Rep.  730. 

In  order  to  hold  a  tax  invalid  because  not 
for  a  public  purpose,  it  must  appear  that 
there  was  no  possible  public  interest  to  be 
subserved  by  it. 

Brodhead  v.  Milicaukee,  19  Wis.  624,  88 
Am.  Dec.  711;  Mills  v.  Charleton,  29  Wis. 
411,  9  Am.  Rep.  578;  Lund  v.  Chippewa 
County,  93  Wis.  640,  34  L.  R.  A.  131,  67 
N.  W.  927.       • 

Even  where  the  money  expended  is  raised 
by  taxation,  it  is  not  necessary  that  the  en- 
tire state  should  be  interested  in  the  object 
of  the  tax. 

Kingman,  Petitioner,  153  Mass.  566,  12 
L.  R.  A.  417,  27  N.  E.  778;  Talhot  v.  Hud- 
son, 16  Gray,  417;  State  ex  rel.  Barahoo  v. 
Sauk  County,  70  Wis.  485,  36  N.  W.  396; 
Jensen  v.  Folk  County,  47  Wis.  298,  2  N. 
W.  320;  Reck  County  v.  Edgerton,  90  Wis. 
288,  6.3  N.  W.  291;  People  e-x  rel.  Einsfeld 
V.  Murray,  149  N.  Y.  367,  32  L.  R.  A.  344, 
44  N.  E.  146. 

The  appi-opriation  of  the  monej'  to  the 
making  of  ordinaiy  "  municipal  improve- 
mentii.  such  as  courthouses,  city  halls, 
waterworks,  lighting  plants,  improvement 
of  the  streets,  building  of  bridges,  etc.,  is 
in  no  sense  an  application  thereof  to  works 
of  internal  improvement  within  the  meaning 
of  the  Constitution. 

Clark  V.  Janesville,  10  Wis.  136;  Dawson 
County  V.  McNwtnar,  10  Neb.  276,  4  N.  W. 
991;  Re  International  Improvement  Fund, 
24  Colo.  247,  48  Pac.  807 ;  Rippe  v.  Becker,  66 
Minn.  100.  22  L.  R.  A.  857,  57  N.  W.  331; 
Burlington  Twp.  v.  Beasley,  94  U.  S.  310, 
24  L.  cd.  161;  Sloan  v.  State,  51  Wis.  623, 
8  N.  W.  393. 

Mr.  E.  R.  Hloks,  Attorney  General,  for 
defendant  : 

Making  the  transfer  of  funds  for  the  pur- 
pose of  having  the  bonded  indebtedness  of 
the  city  of  New  Richmond  to  the  state  of 
Wisconsin  canceled  is  a  donation  of  the  pub- 
He  funds  to  the  city  of  New  Richmond ;  and 
such  donation  is  a  lending  of  the  credit  of 
the  state  in  aid  of  such  municipality. 

Cooley,  Const.  Lim.  *494;  Hare,  Am. 
Const.  Law,  279;  Cooley,  Principles  of 
Const.  Law,  56;  Sedgw.  Stat.  &  Const.  L. 
*313,  314;  Atty,  Gen,  v.  Eau  Claire,  37  Wis. 
438;  Wisconsin  Keeley  Institute  Co,  v. 
Milwaukee  County,  95  Wis.  153,  36  L.  R.  A. 
55,  70  N.  W.  68;  Lowell  v.  Boston,  111 
Mass.  454,  15  Am.  Rep.  39;  Coster  v.  Tide 
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Water  Co.  18  N.  J.  Eq.  54;  Tyler  v.  Beach- 
er,  44  Vt.  648,  8  Am.  Rep.  398;  State 
ew  rel.  Qriffith,  v.  Osawkee  Twp.  14  Kan. 
418,  19  Am.  Rep.  99;  Allen  v.  Jay,  60  Me. 
124,  11  Am.  Rep.  185. 

Money  raised  hy  taxation  cannot  be  given 
away. 

Hooper-  V.  Emery,  14  Me.  375;  Bristol  v. 
Johnson,  34  Mich.  123;  Citizens*  Sav.  da  L. 
Asso.  V.  Topeka,  20  Wall.  65.5-664,  22  L. 
ed.  455-461;  William  Deering  d  Co.  v.  Pe- 
terson, 75  Minn.  118,  77  N.  W.  508;  Spen- 
cer V.  Joint  School  Dist.  So.  6,  15  Kan. 
259,  22  Am.  Rep.  268. 

The  taking  of  the  private  property  of  one 
individual,  under  the  form  of  taxation,  and 
granting  it  to  another  individual,  is  not 
due  process  of  law. 

Anderson  v.  Hill,  54  Mich.  477,  20  N.  W. 
549;  6  Am.  &  Eng.  Enc.  Law,  p.  47. 

Gassoday,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  importance  of  the  question  involved 
is  fully  appreciated,  and  the  case  has  re- 
ceived the  very  careful  consideration  of 
every  member  of  the  court.  No  one  doubts 
that  "the  state  legislature  ha.s  authority  to 
exercise  any  and  all  legislative  powers  not 
delegated  to  the  Federal  government,  nor 
expressly  or  by  necessary  implication  pro- 
hibited by  the  national  or  state  Constitu- 
tion." Bitt€7ihaus  Y.Johnsto)i.  02  Wis.  595, 
32  L.  R.  A.  382,  66  N.  W.  806,  and  cases 
there  cited,  and  Wisconsin  Keeley  Institute 
Co.  V.  Milwaukee  County,  95  Wis.  156,  36 
L.  R.  A.  57,  70  N.  W.  69.  "So  it  is  undoubt- 
edly true,  as  claimed,  that  a  statute  should, 
if  possible,  be  so  construed  as  not  to  be  in 
conflict  with  the  Constitution."  Ibid.  The 
Constitution  pro>ides  that  *'no  money  shall 
be  paid  out  of  the  treasury  except  in  pursu- 
ance of  an  appropriation  by  law."  Wis. 
Const,  art.  8,  §  2.  But  this  does  n^t  mean 
tliat  the  power  to  appropriate  money  out  of 
the  stAte  treasury  is  unlimiteti.  It  can 
only  be  so  appropriated  "by  law,"  and  that 
means  a  valid  law.  No  construction  is  per- 
missible which  defeats  the  obvious  purpose 
and  object  of  constitutional  restrictions. 
Wisconsin  Kedcy  Institute  Co.  v.  Miltcan- 
kcc  County.  95  Wis.  1.56,  36  L.  R.  A.  57,  70 
N.  W.  69.  "The  power  of  the  government," 
says  Mr.  Ticdeman,  "to  embark  in  enter- 
prises of  public  charity  and  benefit  can  only 
be  limited  by  the  restrictions  upon  th« 
power  of  taxation,  and  to  that  extent  alone 
can  these  subjects  in  American  law  be  said 
to  fall  within  the  police  power  of  the  state." 
Tiedeman,  Pol.  Power,  4;  Wisconsin  Keeley 
Institute  Co.  v.  Milwaukee  County,  95  Wis. 
157,  36  L.  R.  A.  55,  70  N.  W.  68.  "It  is  im- 
plied in  all  definitions  of  taxation,"  says 
Mr.  Cooley,  "that  taxes  can  be  levied  for 
public  purposes  only."  Cooley,  Taxn.  2d 
ed.  pp.  103-105.  "It  may  be  regarded  ajs  a 
settled  doctrine  of  American  law,"  says  Mr. 
Dillon,  "that  no  tax  can  be  authorized  by 
the  legislature  for  any  purpose  which  is  es- 
sentially private,  or,  to  st^te  the  proposi- 
tion in*  other  words,  for  any  but  a  public 
purpose."     1  Dill.  Mun.  Corp.  4th  ed.  |  508. 
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See  also  Hare,  Am.  Const.  Law,  279.  This 
court,  as  well  as  many  others,  has  frequent- 
ly declared  that  the  taxing  power  of  the 
state  can  only  be  exercised  for  some  object 
of  public  or  common  interest.  Soens  v. 
Racine,  10  Wis.  271,  279,  280;  Brodhead  v. 
Milwaukee,  19  Wis.  624,  88  Am.  Dec.  711; 
Curtis  V.  Whipple,  24  Wis.  350,  1  Am.  Rep. 
187;  Whiting  v. ' Sheboygan  d  F.  du  L.  R. 
Co.  25  Wis.  167,  3  Am.  Rep.  30;  State  ex 
rel,  McCurdy  v.  Tappa/n,  29  Wis.  664,  9  Am. 
Rep.  622;  Atty.  Oen,  v.  Eau  Claire,  37  Wis. 
400,  436,  437;  Wisconsin  Keeley  histitutc 
Co,  V.  MiluatiJtee  County,  95  Wis.  153,  36 
L.  R.  A.  55,  70  N.  W.  68;  Citizens'  Sav.  d 
L,  Asso.  V.  Topeka,  20  Wall.  655,  663,  22 
L.  ed.  455,  461;  Allen  v.  Jay,  60  Me.  124, 
11  Am.  Rep.  185;  William  Deering  d  Co.  v. 
Peterson,  75  Minn.  118,  77  N.  W.  568. 
These  adjudications,  and  many  others  which 
might  be  cited,  seem  to  be  based  upon  the 
broad  ground  that  from  the  veiy  nature  of 
our  state  government  there  is  running 
through  our  CJonstitution  an  implied  pro- 
hibition against  forcing  our  citizens,  by 
way  of  taxation,  to  contribute  to  any  mere 
private  purpose  or  entei'prise,  and  that  the 
determination  of  the  legislature  upon  the 
subject  is  not  absolutely  conclusive  upon  the 
courts.  Cooley,  Taxn.  2d  ed.  pp.  103-105. 
That  learned  author  there  quotes  approving- 
ly the  language  of  the  Supreme  Court  of 
the  United  States  in  the  case  above  cited, 
where  it  is,  among  other  things,  said  that 
**the  theory  of  our  governments,  state  and 
national,  ...  is  opposed  to  the  deposit 
of  unlimited  power  anywhere.  The  execu- 
tive, the  legislative,  and  the  judicial 
branches  of  tnese  governments  are  all  of 
limited  and  defined  powers.  There  are  lim- 
itations on  such  power  which  grow  out  of 
the  essential  nature  of  all  free  govern- 
ments; implied  reservations  of  individual 
rights,  without  which  the  social  compact 
could  not  exist,  and  which  are  respected  by 
all  governments  entitled  to  the  name. 
.  .  .  To  lay  with  one  hand  the  power  of 
the  government  on  the  property  of  the  citi- 
zen, and  with  the  other  bestow  it  on  favored 
individuals  to  aid  private  enterprises  and 
build  up  private  fortunes,  is  none  the  leas 
a  robbery  because  it  is  done  under  the 
forms  of  law  and  is  called  taxation.  This 
is  not  legislation.  It  is  a  decree  under  1^- 
islative  forms."  So  Mr.  Dillon  declares 
that  "we  may  readily  conceive  of  acts  of  the 
legislature  demanding  sacrifices  which  could 
not  be  sustained  as  legitimate  exercises  of 
the  taxing  power,  although  no  specific  pro- 
vision of  the  Constitution  should  be  in- 
fringed." 2  Dill.  Mun.  Corp.  4th  ed.  §  737. 
But  it  is  not  seriously  claimed  that  the  ob- 
ject of  the  legislation  in  question  was  not 
public. 

2.  The  question  recurs  whether  every 
public  object  or  enterprise  may  be  pro- 
moted by  taxation?  Can  the  citizens  of 
this  state  be  compelled,  by  way  of  taxation, 
to  contribute  to  any  public  purpose  in 
Maine  or  California,  or  any  foreign  coun- 
try? Can  the  citizens  of  Dane  county  be 
thus  compelled  to  contribute  to  any  public 
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purpose  confined  to  the  county  of  Marinette 
or  St.  Croix?  Can  the  citizens  of  the  state 
be  thus  compelled  to  contriuute  to  an  ob- 
ject which  is  purely  local,  but  nevertheless 
public?  The  learned  author  last  dted 
says  that  "there  can  be  no  legitimate  taxa- 
tion to  raise  money  unless  it  be  destined 
for  the  uses  or  benefit  of  the  government,  or 
some  of  its  municipalities  or  divisions  in- 
vested with  the  power  of  auxiliary  or  local 
administration.  A  public  use  or  purpose 
is  of  the  essence  of  a  tax.  Theoretically, 
the  taxpayer  is  compensated  for  the  taxes 
he  pays  in  the  protection  afforded  to  him 
and  his  property  by  the  government  whidi 
imposes  the  tax;  but  the  substantial  foun- 
dation of  the  power  is  political,  civil,  or 
governmental  necessity,  and  taxes  are 
largely,  if  not  wholly,  as  Mr.  Mill  insists, 
sacrifices  for  the  public  good,  'equality  of 
sacrifice'  being  the  rule  dictated  by  jus- 
tice. Equality,  indeed,  so  far  as  practice 
ble,  is  inherent  in  the  very  idea  of  a  tax, 
as  distinguished  from  arbitrary  exaction." 
2  Dill.  Mun.  Corp.  4th  ed.  §  736.  So  Mr. 
Cooley  declares  that  "taxation  is  the  equiv- 
alent for  the  protection  which  the  govern- 
ment affords  to  the  persons  and  properly  of 
its  citizens;  and,  as  all  are  alike  protected, 
so  all  alike  should  bear  the  burden  in  pro- 
portion to  the  interests  secured."  Cooley, 
Const.  Lim.  6th  ed.  p.  608.  To  the  same  ef- 
fect, Booth  V.  Woodbury,  32  Conn.  118. 
In  one  of  the  cases  cited  Dixon,  Ch.  J., 
said :  The  legislature  "cannot,  in  the  form 
of  a  tax,  take  the  money  of  the  citizens, 
and  give  it  to  an  individual,  the  public  in- 
terest or  welfare  being  in  no  way  connected 
with  the  transaction.  The  objects  for 
which  money  is  raised  by  taxation  must  be 
public,  and  such  as  subserve  the  common  in- 
terest and  well-being  of  the  community  re- 
quired to  contribute."  Brodhead  v.  MU- 
unukee,  19  Wis.  652,  88  Am.  Dec.  711. 
This  is  quoted  approvingly  in  Cooley, 
Const.  Lim.  6th  ed.  pp.  601,  602.  Thus,  in 
an  early  Pennsylvania  case  it  is  held  that 
"by  taxation  is  meant  a  certain  mode  of 
raising  revenue  for  a  public  purpose  in 
which  the  community  that  pays  it  has  an 
interest.  The  right  of  a  state  to  lay  taxes 
has  no  greater  e^ntthan  this."  Sharpies 
V.  Philadelphia,  21  Pa.  148,  59  Am.  Dec 
759.  In  a  later  case  in  that  state  it  is 
held  that  "an  act  authorizing  the  levy  of 
contributions  for  a  private  purpose,  or  a 
purpose  which,  though  public,  is  one  in 
which  the  people  from  whom  it  is  exacted 
have  no  interest,  is  not  a  law,  but  a  judi- 
cial sentence,  and  not  within  legislative  au- 
thority." Grim  v.  Weisenberg  8ch<)ol  Dist. 
57  Pa.  433,  98  Am.  Dec.  237.  So  in  that 
state  it  is  further  held  that  "the  rule  is, 
local  taxation  for  local  purposes,  or  taxa- 
tion on  the  benefits  conferred,  but  not  be- 
yond them.  The  legislature,  by  its  general 
powers,  cannot  levy,  or  authorize  a  munici- 
pality to  levy,  a  local  tax  for  general  pur- 
poses. Taxation  exacts  money  or  services 
from  individuals  as  their  respective  shares 
of  contribution  to  any  public  burden." 
Pamwetl    v.    Philadelphia,    65    Pa.    146,   S 
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Am.  Rep.  615.  The  authorities  thus  far 
cited  relate  to  implied  constitutional  re- 
etrictions. 

3.  But  we  are  not  wanting  in  express  limi- 
tations upon  the  power  of  taxation.  In  one 
of  the  cases  cited  Chief  Justice  Ryan,  speak- 
ing for  the  court,  said:  "Taxation  is  the 
absolute  conversion  of  private  property  to 
public  use.  And  its  validity  rests  on  the 
use.  In  legislative  grants  of  the  power  to 
municipal  corporations  the  public  use  must 
appear.  .  .  .  The  legislature  can  dele- 
gate the  power  to  tax  to  municipal  corpo- 
rations for  public  purposes  only,  and  the 
validity  of  the  delegation  rests  on  the  pub- 
lic purpose.  Were  this  otherwise,  as  was 
said  at  the  bar,  municipal  taxation  might 
^vell  become  municipal  plunder.''  Atty. 
Qen.  v.  Eau  Claire,  37  Wis.  438.  Such  lan- 
guage is  in  harmony  with  the  authorities 
<oited  to  the  effect  that  the  protection  to  the 
persons  and  property  of  the  citizens  is  the 
compensation  they  receive  for  the  tax  im- 
posed upon  them.  No  constitutional  provi- 
sion is  cited  by  the  learned  chief  justice, 
but  the  statements  made  naturally  suggest 
the  constitutional  provision  which  declares 
that  "the  property  of  no  person  shall  be 
taken  for  public  use  without  just  compen- 
sation therefor."  CJonst.  art.  1,  §  13.  True, 
the  right  of  condemnation  is  based  upon  a 
ditrerent  theory  than  the  right  of  taxation. 
^harplesa  v.  Philadelphia,  21  Pa.  147,  59 
Am.  Dec.  759;  Booth  v.  Woodbury,  32  Ck>nn. 
118.  Nevertheless,  the  underlying  princi- 
ple is  very  much  the  same.  In  one  of  the 
cases  cited  it  was,  in  effect,  held  that  an  act 
-of  the  legislature  which  undertook  to  com- 
pel one  town  to  levy  a  tax  for  a  certain  pur- 
pose, but  did  not  impose  a  like  obligation 
upon  other  towns,  was  in  violation  of  the 
^.'onstitutional  provision  which  declares  that 
''the  rule  of  taxation  shall  be  uniform,  and 
taxes  shall  be  levied  upon  such  property  as 
the  legislature  shall  prescribe."  (Const. 
4irt.  8,  §  1).  State  ex  rel.  McCurdy  v.  Tap- 
pan,  29  Wis.  664,  9  Am.  Rep.  622.  In  con- 
struing tiiat  section,  this  court  has  recently 
said  that  "this  provision  manifestly  re- 
quires such  uniformity,  in  case  of  a  state 
tax,  to  extend  throughout  the  state;  in 
case  of  a  county  tax,  to  extend  through- 
out the  county;  in  case  of  a  city  tax, 
to  extend  throughout  the  city;  and,  in 
case  of  a  town  tax,  to  extend  through- 
out the  town.  In  other  words,  the  rule 
of  uniformity  is  not  broken  merely  be- 
cause a  town  or  city  or  county  raises  a 
special  tax  for  local  purposes."  Lund  v. 
Ohippeica  County,  93  Wis.  647,  34  L.  R.  A. 
135,  67  N.  W.  930.  If  the  object  of  the  ap- 
propriation in  question  was  purely  local  to 
the  city  of  New  Richmond,  then  the  rule  of 
uniformity  would  require  the  tax  to  supply 
the  same  to  be  limited  to  that  municipality. 
If,  however,  the  contribution  was  to  sub- 
serve the  common  interest  and  well-being 
Hjf  the  people  of  the  state,  then  the  appro- 
])riation  was  legitimate.  The  Constitution 
also  provides  that  "the  legislature  shall 
proviae  for  an  annual  tax  sufficient  to  defray 
the  estimated  expenses  of  the  state  for 
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each  year;  and  whenever  the  expenses  of 
any  year  shall  exceed  the  income,  the  legis- 
lature shall  provide  for  levying  a  tax  for 
the  ensuing;  year,  sufficient,  with  other 
sources  of  income,  to  pay  the  deficiency  as 
well  as  the  estimated  expenses  of  such  en- 
suing year."  Const,  art.  8,  §  5.  To  that 
language  must  be  applied  the  well-known 
maxim,  Expressio  uniu8  est  exclusio  oZ- 
teriiia.  That  construction  limits  such  an- 
nual tax  to  an  amount  sufficient  to  defray 
such  estimated  expenses.  Atty.  Oen,  ea 
rel.  Schantz  v.  Brunst,  3  Wis.  793;  Btaie 
ex  rel,  Crawford  v.  Hastings,  10  Wis.  53 Ij 
Todd  V.  Lee,  15  Wis.  376;  Price  v.  Wiscon- 
sin M.  d  F.  Ins.  Co.  43  Wis.  292;  8tate  ex 
rel.  Priest  v.  Regents  of  University,  54  Wis. 
159,  11  N.  W.  472.  State  taxes  are  thus 
only  authorized  to  pay  state  expenses,  or 
such  expenditures  as  are  authorized  by  the 
Constitution. 

4.  Can  we  say  that  the  appropriation  in 
question  was  for  a  public  purpose,  and 
8uch  as  subserved  the  common  interest  and 
well-being  of  the  people  of  the  state?  Had 
the  legislature  been  in  session  June  12, 
1899,  when  the  terrible  calamity  struck 
New  Richmond,  could  they,  constitutionally 
have  made  the  appropriation  in  question  to 
bury  the  dead,  relieve  the  suffering,  care  for 
the  helpless,  and  prevent  disease  and  pesti- 
lence from  spreading  to  other  communities 
and  the  state  at  Targe?  This  court  has 
held  that  "to  justify  a  court  in  declaring 
a  tax  void,  and  arresting,  proceedings  for 
its  collection,  the  absence  of  all  possible 
public  interest  in  the  purposes  for  which 
the  funds  are  raised  must  be  so  clear  and 
palpable  as  to  be  immediately  perceptible 
to  every  mind.  Claims  founded  in  equily 
and  justice,  in  the  largest  sense  of  those 
terms,  or  in  gratitude  or  charity,  will  sup- 
port a  tax."  Brodhead  v.  Miltcaukee,  19 
Wis.  624,  88  Am.  Dec.  711;  Cooley,  Taxn. 
127,  128.  Had  the  entire  able-bodied  popu- 
lation of  the  city  been  killed,  there  would 
seem  to  be  no  doubt  but  that  it  would  have 
been  the  duty  of  the  state  to  bury  the  dead, 
care  for  the  suffering,  and  relieve  the  help- 
less. This  court  has  held  that  the  adminis- 
tration of  the  criminal  laws  are^tate  af- 
fairs, and  that  the  officers  engaged  in  such 
duties  represent  the  sovereign  power  of  the 
state.  Northern  Trust  Co.  v.  Snyder,  113 
Wis.  516,  89  N.  W.  460,  466.  So  we  are 
constrained  to  hold  that  the  state  at  large 
was  concerned  in  the  objects  of  the  appro- 
priation in  question,  and  that,  if  the  leg- 
islature had  been  in  session  June  12,  1899, 
it  might  legitimately  have  appropriated  the 
amount  mentioned  for  the  object  in  ques- 
tion. This  being  so,  it  follows  that  the 
legislature  had  the  power  to  pass  the  act 
in  question  to  reimburse  the  city  for  sucb 
expenditures.  No  forecast  could  have  antic- 
ipated and  guarded  against  the  calamity. 
The  local  authorities  were  powerless  in  the 
presence  of  such  great  destruction,  suffer- 
ing, and  death.  The  condition  of  things, 
so  suddenly  precipitated,  the  claims  of  hu- 
manity, and  the  good  of  the  state  called  for 
immediate    and    extraordinary     relief.     In 
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passing  Uie  act  the  legislature  were  called 
upon  to  consider  the  whole  situation.  The 
people  of  the  commonwealth  were  bowed  in 
sorrow  over  the  great  calamity,  and  the  call 
was  for  t^e  immediate  exercise  of  the  po- 
lice power  of  the  state  on  a  large  scale. 
The  object  of  the  act  being  publfc,  and  to 
subserve  the  common  interest  and  well-be- 
ing of  the  people  of  the  state  at  large, 
brought  the  subject  legitimately  within  uie 
power  of  the  legislature.  Having  the  power, 
the  extent  of  its  exercise  was  a  matter  of 
legislative  discretion.  If  there  was  any 
doubt  as  to  the  power,  duty  would  require 
us  to  resolve  such  doubt  in  favor  of  the  va- 
lidity of  the  act.  We  cannot  say  that  the 
act  is  invalid.  On  the  contrary,  and  after 
very  careful  consideration,  we  have  reached 
the  conclusion  that  the  act  is  valid. 

The  motion  to  quash  the  writ  and  the  de- 
murrer to  the  relation  are  overruled. 

Dodge,  J.,  concurring: 

With  the  ultimate  decision  in  this  case 
to  the  effect  that  there  might  have  been  a 
general  and  public  purpose  warranting,  not 
only  expenditure,  but  even  taxation,  by  the 
state  government,  and  therefore  that  the 
decision  of  Uie  legislature  to  make  the  par- 
ticular expenditure  cannot  be  held  void  by 
the  courts,  I  am  in  most  cordial  concur- 
rence. I  think,  also,  that  the  act  reviewed 
might  well  have  been  sustained  .under  the 
power  vested  in  the  legislature  to  release 
or  discharge  a  claim  or  demand  of  the  state, 
— a  power  expressly  recognized  by  §  8,  art. 
8,  of  the  Constitution.  Neither  have  I 
sei'ious  doubt  of  the  general  correctness  of 
the  views  expressed  in  the  opinion  of  the 
court  upon  tne  limits  surrounding  the  pow- 
er of  taxation.  In  that  opinion  I  read, 
however,  an  inference  at  least,  if  not  an  ex- 
press suggestion,  that  similar  limits  rest 
upon  the  power  of  the  legislature  to  appro- 
priate public  moneys  already  in  the  treas- 
ury, and  I  feel  called  upon  to  note  my  in- 
ability to  concur  in  such  view.  The  ques- 
tion, of  course,  is  not  strictly  in  this  case. 
The  present  appropriation  being  valid,  the 
court  has  not  before  it  for  decision  the  va- 
lidity o^a  different  one,  and  extended  dis- 
cussion may  well  be  postponed  until  that 
question  arises.  I  now  merely  feel  called 
on  to  record  my  view  that  the  limits  upon 
the  power  of  taxation  do  not,  by  necessity, 
extend  to  or  control  the  legislature  in  ap- 
propriations. Upon  the  former  rest  all 
those  express  constitutional  provisions 
which  protect  the  individual  against  gov 
emmental  aggression,  for  the  act  of  taxa- 
tion directly  reaches  tiie  individual  and  his 
private  property.  It  is,  says  Ryan,  Ch.  J., 
"the  absolute  conversion  of  private  prop- 
erty to  public  use."  Aity.  Oen.  v.  Eau 
Claire,  37  Wis.  400,  438.  After  the  con- 
version is  complete,  however,  the  moneys  ac- 
quired have  become  public,  and  are  mingled 
with  other  public  moneys  and  property. 
As  such  they  are  freed  from  many  of  the 
restraints  upon  interference  with  individ- 
uals and  their  property,  and  are  protected 
by  other  constitutional  provisions  designed 
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for  tha^  purpose.  They  may  be  paid  out 
only  in  pursuance  of  an  appropriation  by 
law  (art  8,  §  2) ;  i.  e.,  by  the  l^^lative 
branch  of  the  government.  Such  a  law  can 
only  be  passed  by  vote  of  a  majorily  of  a 
three-tiftns  quorum,  taken  by  yeajs  and 
nays.  Art.  8,  §  8.  They  shall  not  be  paid 
for  any  claim  not  filed  in  six  years  (axt  8,. 
§2).  nor  for  carrying  on  works  of  internal 
improvement  (art.  8,  §  10),  nor  for  extra 
compensation  after  services  are  performed 
( art.  4,  §  26 ) .  By  these,  and  perhaps  oth- 
er, express  provisions,  the  Constitution  fixes 
certain  limits  to  the  power  to  spend  publie 
moneys.  The  maxim,  Expreasio  unius  cut 
exclusio  alteriuSf  excludes  any  purpose  that 
other  limits  should  exist 

Again,  I  find  certainly  the  intimation  that^ 
if  the  object  of  the  present  appropriation 
was  purely  local  to  New  Richmond,  it 
might  not  be  valid.  If  by  "local"  is  meant 
"municipal,"  it  may  be  that  the  express 
constitutional  requirement  that  municipali- 
ties be  created  under  local  municipal  gov- 
ernment (art  11,  §  3)  gives  support  to  the- 
idea,  but  from  the  context  I  do  not  under- 
stand the  word  to  be  so  used,  but  to  refer 
to  an  object  to  be  accomplished  in  a  part  of 
the  state,  and  not  in  the  whole.  In  that 
sense  I  can  find  nothing  in  the  Constitution- 
wliich  warrants  the  court  to  override  the  de- 
cision of  the  legislature  aa  to  where  pub- 
lic money  may  be  spent  The  Constitution 
brought  into  existence  a  state  government 
to  govern  the  whole  state,  including  every 
part.  Public  peace  or  health  is  as  much 
within  the  protection  of  that  government, 
whether  the  threat  against  them  and  conse- 
quent exercise  of  governmental  power  oc- 
curs only  in  the  woods  of  Ashland,  or  the- 
prairies  of  Kenosha  county,  or  throughout 
the  state  at  large.  It  is  not  necessary  that 
insurrection  spread  over  the  whole  state  be- 
fore the  militia  may  be  put  in  service  at 
state  expense,  nor  that  smallpox  develop  in 
more  than  one  locality  before  the  state 
boards  of  health  may  properly  intervene.  It 
is  only  by  legislation,  ncj;  by  constitutional 
requirement,  that  the  felon  is  arrested  and 
tried  by  officers  paid  by  a  couniy.  Indeed, 
the  state  at  large  does  pay  the  judge  before 
whom  the  trial  occurs.  In  brief,  it  seems 
to  me  that  the  doctrine  that  the  state  can- 
not defray  the  expense  of  a  governmental 
act  if  it  be  local  is  destructive  of  the  effi- 
cacy of  state  government 


Herman  GUTZMAN,  Respt. 
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P.  B.  CLANCY,  Appt. 
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1.  One  upon   inborn  an  ansavlt   t«  com- 
mltted  niny  become  liable  for  a  batterr 

Note, — A8~to  the  effect  of  consent  to  fight  as 
a  defense  to  an  action  for  assault,  see  note  to 
Wllley  v.  Carpenter  (Vt.)  15  L.  R.  A,  853. 

As  to  the  effect  of  mutual  fault  or  wroDsrd<>> 
ing  In  libel  case,  see  note  to  Goldbergr  v.  IM»- 
bertlne  (La.)  28  L.  R.  A.  721. 
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upon '  the  nggressor,  If  he  uses  more  than  nec- 
essary force  in  repelling  the  assault. 

2.  One  aned  for  aaaanlt  committed  In  u. 
contlnnona  encounter  may  coonterclaim 
for  Injuries  Inflicted  upon  him  by  his  adver- 
sary. 

3.  A  irenernl  objection  and  exception 
to  the  adniiaalon  in  evidence  of  a  dep- 
osition Is  not  sufHclent  If  some  portions  of 
it  are  admissible,  although  other  portions  are 
inadmissible. 

4.  Tbe  ndmlaaion  of  evidence  a«  to  tbe 
deflrree  and  time  of  plaintiff**  dia- 
ablement,  in  an  action  for  assault,  Is  not 
error,  although  no  damages  are  claimed  for 
loss  of  time,  where  the  jury  Is  Instructed  to 
allow  nothing  for  such  loss,  since  the  evi- 
dence is  admissible  to  show  the  extent  of  ^he 
injuries. 

5.  Statutory  permlaMlon  to  take  excep- 
tionn  to  the  charge  after  the  trial  does  not 
include  exceptions  to  refusals  to  give  re- 
quested instructions. 

6.  Failure  to  object  to  remarks  of 
connael  In  argument  to  the  Jury  will  be  re- 
garded as  a  waiver  of  any  Irregularity  in 
them. 

7.  Aanertlona  by  connael  in  nrgrnment 
to  the  Jury  deroHratory  to  the  character 
of  the  opposing  party,  based  on  his  own 
knowledge,  and  not  on  the  facts  In  evidence, 
are  erroneous. 

8.  Tbe  cbaracterlsation  of  inatrnctiona 
as  requested  by  one  party  or  the  other,  or 
the  failure  to  so  characterize  them.  Is  not 
ordinarily  reversible  error. 

9.  It  la  error  to  Inform  tbe  Jury  of  tbe 
leival  effect  of  their  answers  to  questions 
In  a  special  verdict. 

(May   19,   1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Winnebago 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  assault  and 
battery.     Reversed. 

Statement  by  Dodge,  J.: 

The  objection  made  to  the  instructions 
urged  to  be  erroneous^  sus  inapplicable,  was 
that  such  instructions  were  contrary  to  the 
law  and  the  evid^ce. 

Plaintiff  was  janitor  of  a  certain  building 
in  Oshkosh^  and  defendant  was  one  of  a  firm 
renting  one  of  the  stores  contained  therein. 
Some  eontroversy  arising  as  to  the  proper 
place  for  doing  work  in  repair  of  sewers,  and 
words  and  epithets  passing  between  the  jiar- 
ties,  a  personal  encounter  took  place.  Each 
charged  the  other  with  being  the  aggressor, 
and  the  defendant  especially  charged  that 
''the  plaintiff,  even  if  not  guilty  of  the  first 
assault,  was  guilty  of  using  more  force  than 
was  necessary  in  repelling  the  assault, 
thereby  causing  the  defendant  injury,  for 
which  he  counterclaimed.  As  a  result  of 
the  trial,  the  jury  found  a  special  verdict 
as  follows:  (1)  Defendant  committed  the 
first  assault;  (2)  party  first  assaulted  did 
not  use  more  force  than  was  reasonably  nec- 
essary in  repelling  the  assault;  (3)  assess 
plaintiff's  damages  at  $350;  (4)  if  the  de- 
fendant has  judgment,  he  is  not  entitled  to 
any  damages  on  his  counterclaim.  Motion 
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for  a  new  trial  was  overruled,  and  judg- 
ment for  plaintiff  for  the  amount  of  dama- 
ges specified  in  the  verdict  was  entered,, 
fi-om  which  the  defendant  appeals. 

Messrs.  Thompson,  Harshaw,  A 
Thompson  for  appellant. 

Messrs.  Barbers  Sc  Besllnger,  for  re- 
spondent : 

An  intentional  assault,  whether  serious  or 
trivial,  must  be  r^arded  as  wilful,  and  au- 
thorizes such  damages  as,  in  the  sound  judg- 
ment of  the  jury,  the  character  and  extent 
of  its  atrocity  would  require. 

Elliott  v.  Van  Buren,  33  Mich.  49,  20  Am. 
Rep.  068;  Hanson  v.  European  d  N.  A,  R^ 
Co.  02  Me.  84,  16  Am.  Rep.  404;  Drohn  v. 
Brewer,  77  111.  280. 

An  error  must  be  prejudicial  to  effect  a. 
reversal 

Mauck  v.  Hartford,  112  Wis.  40,  87  N. 
W.  816. 

Dodge,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  plain  case  of  a  debate  conmienc- 
ing  in  words,  and  terminating  in  et  armis; 
the  one  phase  presenting  about  as  much  of 
appeal  to  pure  reason  as  the  other.  If  each 
party  had  been  satisfied  to  merely  enforce 
his  arguments  by  words  upon  the  ear  of. the 
other,  he  might  have  claimed  victory  with- 
out peril  of  appeal  and  reversal;  but,  when 
he  sought  to  impress  his  logic  upon  the  nose 
and  eyes  of  his  opponent,  he  Drought  the 
discussion  within  the  arbitrament  of  the 
'  courts.  And  after  all,  the  really  important 
'  question — where  the  sewer  leaked — will  not 
'  be  settled  nearly  so  conclusively  as  it  might 
have  been  by  a  few  minutes'  diligent  use  of 
a  spade.  But  however  unworthy  of  intelli- 
gent beings  the  whole  proceeding  may  have 
been,  the  courts,  being  invoked,  must  treat 
the  questions  presented  'with  the  gravity 
due  to  more  worthy  subjects  of  litigation. 
'  The  assignments  of  error  are  numerous ;  the 
I  subjects  of  debate,  much  more  so ;  but  many 
of  them  are  either  so  immaterial  to  the  re- 
sult, or  so  without  proper  objection  and  ex- 
ception, as  not  to  justify  examination  or 
decision.  We  proce«l  to  consider  the  more 
important. 

Error  is  assigned  upon  a  ruling  that  the 
jury  could  not,  under  any  finding  of  the 
facts,  make  an  award  of  damages  to  both 
parties,  although  the  one  first  assaulted 
might,  by  excessive  force,  have  become  guil- 
ty of  an  assault  on  the  other.  This  ruling 
is  claimed  to  contravene  the  doctrine  of 
Hhay  v.  Thompson,  59  Wis.  540,  48  Am.  Rep. 
.538,"  18  N.  W.  473,  and  Pelton  v.  Powell,  96 
Wis.  473,  71  N.  W.  887.  If  so,  however, 
that  of  itself  could  not  require  reversal,  for 
the  jury  have  negatived  the  existence  of 
facts  to  warrant  any  award  to  defendant  by 
finding,  not  only  that  he  commenced  the  af- 
fray, but  also  that  plaintiff  did  not  use  any 
unnecessary  or  excessive  force.  Although 
tlie  question  may  not  affect  the  result  of 
this  appeal,  it  will,  however,  still  be  an  im- 
portant one  in  case  the  parties  persist  fur- 
tlier  in  this  litigation,  and  the  duty  to  de- 
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«ide  it  seems  to  be  imposed  on  us.  That, 
in  the  course  of  the  same  fracas,  one  party 
ut  one  time,  and  his  opponent  at  another, 
may  he  guilty  of  assault,  so  that  each  may 
be  entitled  to  recover  damages,  seems  to  be 
entirely  settled  by  the  authorities.  Dole  v. 
Erakine,  35  N.  H.  503 ;  Darling  v.  Williams, 
35  Ohio  St  58;  Barholt  y.  Wright,  45  Ohio 
St  177,  181,  12  N.  E.  185;  Shay  v.  Thomp- 
son, 59  Wis.  540;  Cooley,  Torts,  2d  ed.  p. 
190.  The  original  aggressor  continues  such 
so  long  as  the  other  restrains  himself  with- 
in the  bounds  of  defense,  but,  when  the  lat- 
ter exceeds  those  bounds  by  using  more 
than  necessary  force,  he  thereupon  becomes 
aggressor,  and  liable  for  such  damage  as  he 
thereby  inflicts.  As  the  principle  is  stated 
in  Dole  v.  Erskirie,  35  N.  H.  503,  and  most 
of  the  otlier  cases,  "^here  are,  in  effect,  two 
assaults,  one  succeeding  the  other,  separat- 
•ed,  indeed,  by  only  a  moment  of  time,  but 
as  effectively  in  law  as  if  a  day  had  inter- 
vened, so  that  they  are  different  transac- 
tions. This  sounds  well  on  paper,  and  is 
perhaps  too  well  supported  by  authority  to 
be  now  repudiated;  but  we  confess  serious 
difficulty  in  applying  it  to  the  ordinary  phy- 
sical encounter,  where  victory  may  be  con- 
tinually shifting  her  perch  from  one  com- 
batant to  the  other,  and'  where  each,  as  be 
gains  the  advantage,  changes  from  defender 
^  aggressor.  It  is  likelv  to  be  extremely 
difficult  for  juries  to  ascertain  whether  a 
'blackened  eye  or  flattened  nose  occurred  at 
a  moment  of  illegal  attack  or  lawful  de- 
fense. However,  as  the  law  seems  well  set- 
tled, those  difticulties  we  may  leave  for  so- 
lution by  the  trial  courts  and  their  juries. 

There  being  a  possibility  of  two  rights  of 
recovery  resulting  from  one  continuous  en- 
<;ounter,  the  next  question  arising  is  whether 
they  may  be  subject  of  counterclaim  in  the 
same  action,  so  that  the  jury  may  make  al- 
lowance to  each,  and,  setting  off  one  against 
the  other,  give  ultimate  recovery  for  only 
the  balance  to  him  most  injured  by  wrong- 
ful acts  of  the  other.  Counsel  does  not  cite 
any  authority  for  a  favorable  answer  to  this 
question,  unless,  as  he  contends,  Pelton  v. 
Potcell,  90  Wis.  473,  71  N.  W.  887,  is  such. 
That  case  does  not  decide  the  exact  ques- 
tion. There  the  plaintiff  claimed  that,  in 
the  entire  affray,  defendant  was  the  aggres- 
sor, while  defendant  claimed  that  all  his 
acts  were  defensive,  and  that  the  same  acts 
set  forth  in  the  complaint  constituted  an 
assault  on  him  by  plaintiff,  for  which  he 
•counterclaimed  damages.  The  court  held  that 
the  transaction  set  up  by  the  counterclaim 
was  identical  with  that  in  the  complaint, 
and  therefore  the  defendant  might  plead 
those  acts  as  a  counterclaim  arising  out  of 
the  same  transaction.  It  was  pointed  out 
that  the  facts  of  the  counterclaim  served  to 
defeat  plaintiff's  cause  of  action.  The  re- 
sult was  that  the  parties  might  try  the 
question  who  committed  the  one  assault, 
and  judgment  be  rendered  against  him  in 
favor  of  the  other.    There  was  no  contem- 

Slation  of  a  severance  of  the  fracas,  so  that 
uring  one  period  defendant  might  be  ag- 
gressor and  liable,  and  during  another  the 
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situation  be  reversed.  That  case  is  entirdy 
analogous  to  two  in  New  York,  where  col- 
lision of  vehicles  was  claimed  by  the  owner 
of  each  to  have  been  caused  solely  by  n^li- 
gence  in  the  other;  each  denying  any  n^li- 
gence  on  his  own  part.  Counterclaim  by 
the  one  first  sued  was  sustained.  Ryan  t. 
L&iois,  3  Hun,  429;  Heigle  v.  Willis,  60 
Hun,  588,  3  N.  Y.  Supp.  497.  The  exact 
question  here  presented  nas,  however,  been 
decided  in  favor  of  appellant's  contention  in 
Slonc  V.  Slone,  2  Met  (Ky.)  339,  and 
against  it  in  Schnaderbeck  v.  Worth,  8 
Abb.  Pr.  37;  the  first  holding  that  the 
successive  assaults  are  parts  of  the  same 
transaction;  the  latter  nolding  that  they 
are  separate  transactions.  The  Schnader- 
heck  Case  is  supported  by  a  similar 
holding  as  to  mutual  slanders,  occur- 
ring in  the  same  conversation,  in  Shee- 
han  V.  Pierce,  70  Hun,  22,  23  N.  Y.  Supp. 
1119.  These  are  all  the  authorities  we  have 
found  on  the  subject,  and  we  may  consider 
them  pretty  evenly  balanced;  for,  while  we 
are  inclined  to  yield  snecial  consideration 
to  the  views  of  the  New  York  courts  on  mat- 
ters of  Code  practice,  yet  only  inferior 
courts  have  passed  upon  this  question  in 
that  state,  and  are  antagonized  to  the  high- 
est court  of  Kentucky.  Considering  the 
subject,  then,  as  res  integra,  we  must  rec- 
ognize that  the  theory  of  mutual  assaults  in 
a  continuous  encounter  is  reached  in  Dole 
V.  Erskine,  35  N.  H.  503,  by  declaring  them 
separate  and  successive  transactions,  from 
which  the  deduction  that  they  were  not 
counterclaimable  against  each  other  would 
be  obvious  if  the  word  "transaction"  is  used 
in  our  statute  (Rev.  Stat  1898,  §  2656) 
in  exactly  the  same  sense  as  in  the  case 
last  cited.  Doubtless  the  circuit  court  so 
assumed,  and  decided  accordingly,  but  is 
that  assumption  unavoidable?  The  word 
must  be  used  in  a  very  limited  and  techni- 
cal sense  in  order  to  say  that,  as  each  party 
gains  ascendancy  in  a  continuous  fracas,  the 
one  transaction  terminates,  and  a  new  and 
separate  one  commences.  Will  such  strict^ 
ness  and  narrowness  give  due  effect  to  the 
beneficent  purposes  of  our  statute  authoriz- 
ing counterclaim  to  a  tort  action  on  a  de- 
mand arising  out  of  the  same  transaction 
set  forth  in  Uie  complaint  as  the  foundation 
of  the  plaintiff's  claim?  That  purpose, 
doubtless,  is  to  enable  ultimate  judgment 
fully  settling  all  the  rights  of  the  parties 
growing  out  of  the  transaction  which  the 
plaintiff  lays  before  the  courts  so  that  it 
shall  not  be  necessary  to  go  over  it  a  second 
time  to  conclude  the  controversy  between 
the  same  parties.  To  accomplish  this  par- 
pose,  it  seems  to  us  more  reasonable  to  hold 
that  the  word  * 'transaction,"  in  the  statuti^ 
is  broad  enough  to  include  an  entire,  contin- 
uous physicsJ  encounter,  and  that,  upon 
counterclaim,  defendant  may  have  recoveiy 
for  his  damages  resulting  from  any  assault 
committed  on  him  by  plaintiff  in  the  course 
of  those  events,  which  must,  of  necessity,  be 
fully  established  and  considered  in  the  triai 
of  plaintiff's  demand. 
Again,  error  is  assigned  because,  after  de- 


1902. 


GuTZMAN  V.  Clancy. 


747 


lendant  had  oflfered  in  evidence  certain  se- 
lected extracts  from  plaintiff's  deposition, 
taken  under  §  4096,  Rev.  Stat.  1898,  the 
latter  was  permitted  to  offer  the  whole  of 
tliat  deposition,  over  defendant's  objection. 
That  objection,  however,  was  general,  as 
also  the  exception;  and  as  some  parts  of 
the  deposition  clearly  related  to,  and  served 
to  qualify  and  explain,  the  extracts  which 
defendant  had  introduced,  it  can  hardly  con- 
stitute reversible  error,  although  other  parts 
were  inadmissible. 

A  further  objection  to  certain  testimony 
as  to  the  degree  and  time  of  plaintiff's  dis- 
ablement was  overruled,  but  the  jury  were 
instructed  not  to  allow  any  damages  for 
loss  of  time,  because  not  alleged  in  the  com- 
plaint. In  this  was  no  error,  for  the  evi- 
dence was  admissible  to  show  the  extent 
of  plaintiff's  injuries  for  which  general 
damages  w^ere  claimed. 

Again,  refusal  to  give  in  hcec  verba  on  in- 
struction requested  by  defendant  cannot  be 
-considered,  for  no  exception  was  taken  until 
after  the  trial.  The  right  to  take  excep- 
tions after  trial  rests  on  §  2869,  Rev.  Stat. 
1898,  and  is  confined  to  the  charge  itself. 
Firmeis  v.  State,  61  Wis.  140,  20  N.  W.  663; 
Little  V.  Iron  River,  102  Wis.  250,  78  N.  W. 
416. 

The  same  reason  precludes  consideration 
of  the  various  remarks  by  plaintiff's  coun- 
sel of  which  complaint  is  now  made,  with 
one  exception,  to  be  noticed  later.  The  rec- 
ord discloses  neither  objection  nor  exception 
when  those  remarks  were  made,  but  mere- 
ly written  exceptions  thereto  filed  after  the 
trial.  No  opportunity  was  thus  afforded 
«ither  to  the  counsel  to  correct  them,  or  to 
the  trial  court  to  rule  upon  them.  Appel- 
lant, by  his  silence,  must  be  held  to  have 
waived  objection  thereto.  Firmeis  v.  State, 
61  Wis.  140,  20  N.  W.  663;  Hacker  v. 
Heiney,  111  Wis.  313,  320,  87  N.  W.  249. 

One  remark  of  plaintiff's  counsel  is  not 
thus  excluded  from  consideration,  it  having 
been  objected  to  when  made.  It  occurred 
in  the  closing  argument,  and  is  as  follows: 
**I  know  Clancy.  If  there  is  $500  on  the  ta- 
ble, and  Clancy's  honor  on  that  table,  and 
Clancy  was  going  to  lose  both,  you  can  bet 
on  one  thing, — that  Clancy  would  grab  the 
$500,  and  let  the  honor  go.  Defendant's 
Counsel:  I  except  to  those  remarks  of  the 
<K>unsel  as  improper.  By  the  Court:  Well, 
Mr.  Barbers,  that  is  rather  questionable.  I 
don't  know  whether  it  is  going  any  further 
than  counsel  has  a  right  to  go  or  not. 
Plaintiff's  Counsel:  Well,  I  am  sorry  if 
my  remarks  disturb  counsel.  I  could  make 
them  stronger.  Defendant's  Counsel:  I 
except  to  that  remark."  That  the  state- 
ment objected  to,  upon  its  face,  is  improper, 
as  an  attempt  to  state  facts  to  the  jury  as 
of  the  knowledge  ot  the  counsel,  and  not  by 
way  of  inference  from  the  evidence  which 
they  had  a  right  to  consider,  is  obvious. 
We  have  carefully  examined  it  in  connection 
with  the  rest  of  the  argument,  which  is  em- 
bodied in  the  bill  of  exceptions,  and  have 
sought  to  bring  it  within  the  construction 
which  respondent's  counsel  claimed  for  it 
68  L.  R.  A. 


in  the  oral  argument  before  us,  namely,  as 
merely  urging  that  from  the  evidence,  or 
from  the  appearance  of  witnesses,  he  in- 
ferred that  Clancy's  character  was  ajs  de- 
scribed; but  we  can  find  nothing  to  warrant 
that  view,  or  to  deprive  the  remark  of  its 
character  as  an  assertion  upon  the  knowl- 
edge of  the  counsel.  The  statement  is  made 
in  connection  with  discussion  as  to  the 
truthfulness  of  Clancy's  testimony,  evident- 
ly for  the  purpose  of  justifying  an  imputa- 
tion of  falsity  thereto.  We  fully  aprpeciate 
that,  in  the  heat  of  argument,  fervor  and 
partisanship  are  to  be  expected  from  coun- 
sel, and  that,  within  their  proper  field,  they 
constitute  a  virtue,  rather  than  the  reverse; 
but  this  cannot  justify  departure  from  the 
field  of  argument  and  discussion  of  the  facts 
disclosed  by  the  evidence,  into  the  field  of 
testimony  by  the  counsel,  to  establish  other 
facts.  Counsel  have  no  right  to  avail  them- 
selves of  the  opportunity  of  addressing  the 
jury  in  argument  to  make  assertions  upon 
their  own  knowledge,  which,  if  admissible 
at  all,  could  be  so  only  under  the  sanction 
of  a  witness's  oath.  We  cannot  avoid  the 
conviction  that  that  line  was  crossed  in  the 
present  case.  Nor  can  we  escape  the  con- 
clusion that  prejudice  may  well  nave  result- 
ed. If  the  jury  could  be  made  to  believe 
that  Clancy  was  a  man  to  whom  money  was 
of  more  importance  than  honor,  they  might 
well  be  led  thereby  to  disbelieve  his  story 
where  it  was  in  conflict  with  that  of  other 
witnesses.  That  solemn  statements  of  fact, 
not  by  way  of  argument  and  deduction  from 
the  evidence,  but  as  of  the  counsel's  own 
knowledge,  are  likely  to  have  weight  with 
juries,  cannot  be  doubted.  The  respectabil- 
ity and  standing  of  counsel  only  serve  to 
enhance  the  peril.  That  such  conduct  ne- 
cessitates reversal,  unless  absence  of  preju- 
dice clearly  appear,  has  been  often  decided. 
Brown  v.  Svnneford,  44  Wis.  282,  292,  28 
Am.  Rep.  582;  Hardtke  v.  State,  67  Wis. 
552,  30  N.  W.  723;  Schillinger  v.  Verona, 
88  Wis.  317,  323,  60  N.  W.  272;  Sullivan 
V.  Colli7i8,  107  Wis.  291,  298,  83  N.  W.  310; 
Atherion  v.  Defreeze  (Mich.)  8  Det.  L.  N. 
974,  88  N.  W.  886.  In  the  light  of  such 
authorities,  we  are  constrained  to  the  hold- 
ing that  these  remarks,  and  the  ruling,  or, 
rather,  absence  of  ruling,  thereon,  consti- 
tute prejudicial  error,  necessitating  rever- 
sal. 

Error  is  ajssigned  for  that  the  court  gave 
a  large  number  of  instructions  requested  by 
the  plaintiff,  not  applicable  to  any  specific 
questions,  and  dealing  generally  with  the 
rules  of  law  applicable  to  the  case,  and,  fur- 
ther, that  he  did  not  inform  the  jury  that 
such  instructions  were  requested  by  the 
plaintiff;  also  that,  when  he  gave  certain 
instructions  requested  by  the  defendant,  he 
did  inform  the  jury  that  they  were  so  re- 
quested. The  exception  saved  does  not  raise 
the  impropriety  of  giving  the  plaintiff's  in- 
structions generally,  without  indicating 
their  applicability,  if  any,  to  the  questions 
of  the  special  verdict,  and  we  need  not  add 
to  what  has  already  been  said  on  that  sub- 
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ject  in  Rhyner  v.  Menasha,  107  Wis.  201,  83  j  STATE    of    Wisconsin    ex    rel.    Theodore 
N.  W.  303,  and  cases  there  cited.     The  char-  ZILLMER,  Plff,  in  Err., 

acterizing  of   instructions   as  requested   by  i  v, 

one  party  or  the  other,  or  the  failure  to  so 
characterize  them,  we  are  not  inclined  to 
hold  ordinarily  to  be  reversible  error.  In 
the  case  of  a  special  verdict  it  is  not  advis- 
able practice.  The  province  of  the  court  is 
to  inform  the  jury  only  of  their  duty  in  an- 
swering the  specific  questions,  with  such 
definition  of  the  terms  used  in  those  ques- 
tions as  may  be  necessary  to  that  end.  It 
is  of  no  importance  to  the  jury  whether 
such  information  is  given  in  words  selected 
by  either  counsel  or  by  the  court.  The  in- 
struction, when  given,  is  that  of  the  court; 
and  the  better  practice  is  to  make  no  dis- 
tinction  between  that  portion   which   orig- 


A  BtMtnte  forlilddlnar,  under  penult r» 
an  employer  from  dlscbarfflnar  an 
employee  because  he  Is  a  member  of  a  la- 
bor organization,  violates  the  constitutional 
guaranty  of  liberty. 

(May  19,   1902.) 

ERROR  to  the  Superior   Ck>urt  for  Mil- 
waukee County  to  review  a  judgment  in 
favor  of  petitioner  in  a  habeas  corpus  pro- 


inates  with  the  judge,  or  that  which  orig-  !  ^.g^^jj^g  to  obtain  petiUoner's  release  from 
inates  with  either  counsel.       ^      '  ,  ;  custody   to   which   he  had   been  committed 

It  is  also  assigned  as  error  that  the  court    j^^.  ^11;^^^  violation  of  a  statute  forbidding 
instructed  the  jury  generally  on  the  rules    ^^^^  discliarge  of  employees  because  they  be- 
ef law  and  upon  the  rights  of  *-he  parties,  |  j^^^     ^^  j^^^j.  organizations.     Affirmed. 
some  of  the  instructions  being  such  as  to  ,       » 
fully  inform  the  jury  of  the  effect  on  the  \ 
rights  of  the  parties  of  the  answers  to  ques- 
tions in  the  special  verdict.     This  criticism 
seems  to  be  borne  out  by  the  record.     In  in- 


structing upon  the  second  question,  the  jury 
are  told  that,  if  the  party  first  assaulted 
uses  excessive  force  to  repel  the  assault,  he 
becomes  himself  the  aggressor,  and  liable. 
This  was  wholly  unnecessary  to  enable  the 
jury  to  answer  the  simple  question  whether 


Statement  by  Dodge,  J.: 

The  defendant  in  error  having  been  ar- 
rested upon  a  complaint  charging  him  with 
having  unlawfully  discharged  an  employee 
because  said  employee  was  a  member  of  a 
labor  organization,  and,  upon  hearing,  hav* 
ing  been  committed  for  trial,  he  sued  out  a 
writ  of  habeas  corpus  against  the  sheriff^ 
alleging  the  illegality  of  his  imprisonment 
and  restraint,  for  that  the  act  of  the  legis- 


the  party  ^^^^.f^^^^  332,  LJw* 

force;  but,  if  the  jiiry  weie  ff,"^^^"«  ^,\^";^    1899)    is   unconstitutional,   because   it  vio^ 
yonng  one  side  or  the  other   It  t^^^^^  following  provisions  of  the  Con- 

the  efiicacy  of  answering  "Yes    or     No    to  ,  ^tit„tions  of  the^ate  of  Wisconsin  and  of 

that     question.     In    instructing    upon     the  

fourth  question,  namely,  whether  the  de- 
fendant, although  the  first  aggressor,  might 
recover  damages,  a  further  instruction  was 


ffiven,  even  more  efficacious  in  pointing  out 


the  United  States:  (1)  That  "all  men  are 
born  equally  free  and  independent,  and  have 
certain  inherent  rights;  among  these  are 
life,  liberty,  and  the  pursuit  of  happiness; 
to  seizure  these  rights,  governments  are  in- 


to the  jury  the  effect  of  their  answer  to  the  stituted  among  men,  deriving  their  just 
second  question.  The  court  said:  '*Even  if  powers  from  the  consent  of  the  governed." 
you  should  find  that  the  defendant  struck  (2  That  no  person  shall  be  deprived  of  life, 
the  first  blow,  but  should  find  also  that  the  |  liberty,  or  proi>oriy  without  due  process  of 
plaintiff  used  more  force  thai?  was  reason-:  law.  (3)  The  constitutional  provision  for- 
ably  necessary  in  repelling  the  assault  or  bidding  the  Ipfjislature  to  grant  any  special 
defending  himself,  then  the  plaintiff  is  not !  or  exclusive  rights,  privileges,  or  immunity- 
entitled  to  recover  damages,  but  the  defend-    to  any  individual,  corporation,  or  associa- 


ant  would  be."  This  instruction  falls 
squarelv  within  the  reasons  stated  in  Waj-d 
y,  Chicago,  M.  d  St.  P.  R.  Co.  102  Wis.  215, 
225,  78  N.  W.  442;  Xcw  Home  Sewinq 
Mach.  Co.  V.  Simon,  104  Wis.  120,  126,  80 
N.  W.  71;  Mushach  v.  Wisconsin  Chair  Co. 


tion.  (4)  The  provision  of  the  14th 
Amendment  to  the  Constitution  of  the 
United  States,  providing:  "Nor  shall  any- 
state  deprive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction 
,^0  XT"  c-  'rn  Q^  xr  w  Qft.  r«,'h/i#v.«  xr  the  equal  protection  of  the  laws."  The 
I?^  ^^n\^o\l^'  911  Q^v  w  ^fi  ^TndJ;'  -^i^^^'l^'^tiirned  that  he  held  the  defendant 
3fetT»U  112  Wis.  211,  88  N.  W.  26.  Under .  ^^  ^  commitment  of  the  examining  mag- 
the  authorit^of  those  cases,  we  must  hold  |  .J^^,,^^  ^^^  ^^.^^^  ^  ^^^^^^  ^^  ^^^^  ^^ 

that  reversible  error  was  committed  in  im- 1  ^(.^jt^a.     The   superior  court  held   the  law 
parting  it  to  the  jury.  unconstitutional,    and    the    commitment    of 

We   find   no  other   assignments   of   error    ^^^  defendant  therefore  beyond  the  jurisdic- 
which  demand  discussion.     Upon  those  pre- 1  ^i^„  ^f  the  examining  magistrate,  and  or- 


senting  the  improper  remarks  of  respond- 
ent's counsel,  and  the  giving  of  a  general 
instruction  to  the  jury  informing  them  di- 
rectly of  the  result  of  their  answers  to  spe- 
cial verdict,  reversal  must  be  pronounced. 

Judgment   reversed   and   cause   remanded 
for  a  new  trial. 
58  L.  R.  A. 


dorod     discharge     from     imprisonment,     to 

Note. — For  other  eases  in  this  aeries  as  to 
coustltutlonailty  o£  statute  forbidding  dis- 
charge of  employee  because  of  connection  with 
labor  union,  see  State  v.  Julow  (Mo.)  29  L.  R. 
A.  257:  and  Gillespie  v.  People  (111.)  52  L.  R 
A.  283. 
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^hich  order  or  judgment  the  sheriff  of  Mil- 
\vaukue  county  and  the  state  of  Wisconsin 
sued  out  writ  of  error  from  this  court. 

Mr.  Francis   E.    McGoTern*   with    Mr. 

W.  H.  Bennett,  for  plaintiff  in  error: 

The  legislature  of  our  state  has  an  abso- 
lute and  uncontrolled  power  of  legislation, 
except  aa  such  power  is  limited  by  the  Con- 
stitution of  the  United  States,  or  by  that 
of  the  state. 

Cooley,  Const.  Lim.  6th  ed.  p.  205;  Bush- 
nell  V.  Beloity  10  Wis.  196;  Gilowsky  v. 
Connolly,  55  Wis.  445,  13  N.  W.  444;  Wis- 
consin (J.  R,  Co,  V.  Taylor  County,  52  Wis. 
37,  8  N.  W.  833. 

Every  statute  is  presumed  to  be  consti- 
tutional. 

CooIe\%  Const.  Lim.  6th  ed.  pp.  192,  193, 
200,  20*^1;  Ogden  v.  Saunders,  12  Wheat. 
270,  6  L.  ed.  626;  Chicago,  D.  d  V.  R.  Co. 
V.  Smith,  62  111.  268,  14  Am.  Rep.  99;  Bert- 
holf  V.  O'Reilly,  74  N.  Y.  609,  30  Am.  Rep. 
323;  People  v.  Oillson,  109  N.  Y.  389,  17  N. 
E.  343;  Atty.  Gen.  v.  Eau  Claire,  37  Wis. 
400. 

The  police  power  of  a  state,  generally 
speaking,  is  the  power  to  regulate  the  con- 
duct of  its  citizens,  and  is  based  upon  two 
maxims:  (I)  "Re^rd  for  public  welfare 
is  the  highest  law;"  and  (2)  "You  shall  so 
•conduct  yourself,  and  so  enjoy  your  own,  as 
not  to  injure  others." 

Munn  V.  Illinois,  94  U.  S.  124,  24  L.  ed. 
S3:  A'ctc  York  v.  Miln,  11  Pet.  102,  139,  9 
L.  ed.  648,  662;  State  v.  Loomis,  115  Mo. 
307,  21  L.  R.  A.  789,  22  S.  W.  350;  Pou:ell 
V.  Pennsylvania,  127  U.  S.  678,  32  L.  ed. 
263,  8  Sup.  Ct.  Rep.  992,  1257;  Louisville 
^  .Y.  R.  Co.  V.  Kentucky,  161  U.  S.  677,  40 
L.  ed.'859,  16  Sup.  Ct.  Rep.  714. 

In  the  exercise  of  their  police  powers,  our 
states  have  limited  the  right  of  contract 
and  the  liberty  of  their  citizens  in  many 
ways. 

Hideout  v.  Knox,  148  Mass.  368,  2  L.  R. 
A.  81,  19  N.  E.  390;  Smith  v.  Morse,  148 
Idafls.  407,  19  N.  E.  393;  Com.  v.  Oilbert, 
160  Mass.  157,  22  L.  R.  A.  4.39,  35  N.  E. 
454;  People  v.  King,  110  N.  Y.  418,  1  L.  R. 
A.  293,  18  N.  E.  245;  Holden  v.  Hardy,  169 
U.  S.  366,  392,  42  L.  ed.  780,  791,  18  Sup. 
Ct.  Rep.  383;  People  v.  Smith,  108  Mich. 
627,  32  L.  R.  A.  853,  66  N.  W.  382;  St. 
Louis,  I.  Af.  d  S.  R.  Co.  v.  Paul,  64  Ark. 
83,  37  L.  R.  A.  604,  40  S.  W.  705;  State  v. 
Peel  Splint  Coal  Co.  36  W.  Va.  802,  17  L. 
R.  A.  385,  16  S.  E.  1000;  Shaffer  v.  Union 
Min.  Co.  56  Md.  74;  Re  Scrip  Bill,  23  Colo. 
604,  48  Pac.  612;  State  v.  Loomis,  116  Mo. 
307,  21  L.  R.  A.  789,  22  S.  W.  350;  People 
v.  Phyfe,  136  N.  Y.  654,  19  L.  R.  A.  141,  32 
N.  E.  978 ;  Lake  Shore  d  M.  S.  R.  Co.  v. 
Ohio,  173  U.  S.  285,  43  L.  ed.  702,  19  Sup. 
Ct.  Rep.  465;  Powell  v.  Pennsylvania,  127 
U.  S.  678,  32  L.  ed.  253.  8  Sup.  Ct.  Rep. 
992,  1267;  Frishi^  v.  United  States,  157  U. 
S.  160,  106,  39  L.  ed.  657,  659,  15  Sup.  Ct. 
Rep.  686;  Opinion  of  the  Justices,  163  Mass. 
689,  »uh  nom.  Re  House  Bill  No.  1,230,  28 
L.  R.  A.  344,  40  N.  E.  7l3. 

The  enactment  of  chapter  332  of  the  Laws 
58  L.  R.  A. 


of  Wisconsin  for  the  year  1899  was  a  valid 
exercise  of  legislative  power. 

People  v.  West,  106  N.  Y.  293,  60  Am. 
Hep.  452.  12  N.  E.  610;  Davis  v.  State,  30 
Ohio  L.  J.  .342;  New  York  v.  Miln,  11  Pet. 
140,  0  L.  ed.  663;  Atty.  Qen.  v.  Eau  Claire, 
37  Wis.  438;  People  v.  West,  106  N.  Y.  293, 
60  Am.  Kep.  452,  12  N.  E.  610. 

The  statute  in  question  is  not  open  to  the 
objection  that  it  is  class  legislation. 

People  v.  Smith,  108  Mich.  527,  32  L.  R. 
A.  853,  66  K  W.  382;  MissouH  P.  R.  Co.  v. 
Mackey,  127  U.  S.  205,  208,  32  L.  ed.  107, 
109,  8  Sup.  Ct.  Rep.  1161;  Powell  v.  Penn- 
fiylvania,  127  U.  S.  678,  681,  685,  32  L.  ed. 
253,  256,  257,  8  Sup.  Ct.  Rep.  992,  1267; 
State  ex  rel.  Beck  v.  Wagener,  77  Minn. 
483,  46  L.  R.  A.  442,  80  N.  W.  633:  State  v. 
Schleuimer,  42  La.  Ann.  1166,  10  L.  R.  A. 
135,  8  So.  307;  Dent  v.  West  Virginia,  129 
V.  S.  124,  32  L.  ed.  626,  9  Sup.  a.  Rep. 
231;  Giozza  v.  Tieman,  148  U.  S.  657,  37 
L.  etl.  599,  13  Sup.  Ct.  Rep.  721;  Cooley, 
Const.  Lim.  pp.  480,  481. 

Mr.  G.  D.  Goif,  with  Messrs.  Nathaniel 
Pereles  Sc  Sons,  for  defendant  in  error: 

Making  it  a  crime  to  discharge  an  em- 
ployee because  he  is  a  member  of  a  labor  or- 
ganization is  unconstitutional. 

The  right  to  break  a  contract,  subject  to 
damages,  is  just  as  valuable  a  right  as  the 
right  to  make  a  contract.  The  act  in  ques- 
tion de-»troys  the  liberty  of  contract. 

Guizot,  Lee.  Rep.  Govt.  p.  6;  Stone  v. 
Mississippi,  101  U.  S.  814,  818,  25  L.  ed. 
1079,  1080. 

Depriving  an  owner  of  property  of  one  of 
its  essentia]  attributes  is  depriving  him  of 
his  property  within  the  constitutional  pro- 
vision. 

People  ex  rel.  Manhatta/n  Sav,  Inst.  v. 
Otis,  90  N.  Y.  48;  Maine,  Ancient  Law. 

Where  two  parties  contract,  one  to  do  a 
particular  piece  of  work,  and  the  other  to 
pay  for  it,  the  latter  may  at  any  time  coun- 
termand the  completion  of  it;  and  in  such 
case  the  former  cannot  go  on  and  complete 
the  work  and  claim  the  whole  price,  but  will 
be  entitled  to  be  compensated  only  for  his 
part  performance,  and  loss  on  the  remain- 
der of  the  contract. 

Clark  V.  Marsiglia,  1  Denio,  317,  43  Am. 
Dec.  670;  Durkee  v.  Mott,  8  Barb.  423; 
Hosmer  v.  Wilson,  7  Mich.  294,  74  Am.  Dec. 
716. 

Where  a  contract  is  executory,  one  party 
lias  the  power  to  stop  performance  on  the 
other  side  by  an  explicit  direction  to  that 
etl'ect,  subjecting  himself  to  such  damages 
as  will  compensate  the  other  party  for  all 
damages  incurred  at  that  stage  of  the  work. 

Danforth  v.  Walker,  37  Vt.  239;  Butler 
V.  Butler,  77  N.  Y.  472,  33  Am.  Rep.  648 ; 
Collins  V.  Delaporte,  115  Mass.  159;  Davis 
\\  Bronson,  2  N.  D.  300,  16  L.  R.  A.  665,  50 
X.  W.  836. 

The  legislature  has  no  power  to  brand  as 
an  offense  that  which  the  Constitution  des- 
ignates and  declares  to  be  a  right,  and 
therefore  an  innocent  act. 

State  y.  Loomis,  115  Mo.  307,  21  L.  R.  A. 
789,  22  S.  W.  350;  Com.  v.  Perry,  155  Mass. 
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117,  14  i.  R.  A.  325,  28  N.  E.  1126;  Re 
Jacobs,  98  N.  Y.  98,  60  Am.  Rep.  636;  Peo- 
ple V.  Qillson,  109  N.  Y.  389,  17  N.  E.  343; 
Milieu  V.  People,  117  111.  294,  57  Am.  Rep. 
869,  7  N.  E.  631 ;  Ritchie  v.  People,  155  111. 
98,  29  L.  R.  A.  79,  40  N.  E.  454;  Taylor  v. 
Porter,  4  Hill,  144,  40  Am.  Dec.  274. 

The  power  of  the  legislature  in  the  pun- 
ishment of  crimes  is  not  a  special  grant,  or 
a  limited  authority  to  do  any  particular 
thing,  or  to  act  in  any  particular  manner. 
It  is  the  sovereign  power  of  the  state  to 
maintain  social  order  by  laws  for  the  due 
punishment  of  crimes. 

Calder  v.  Bull,  3  Dall.  386,  1  L.  ed.  648; 
Wilkinson  v.  Leland,  2  Pet.  627,  7  L.  ed. 
542;  Taylor  v.  Porter,  4  Hill,  144,  40  Am. 
Dec.  274;  Citizens'  8av.  d  L.  Asso.  v.  Tope- 
ka,  20  Wall.  655,  22  L.  ed.  455;  Bertholf 
V.  O'Reilly,  74  N.  Y.  514,  30  Am.  Rep.  323; 
Mugler  v.  Kansas,  123  U.  S.  661,  31  L.  ed. 
210.  8  Sup.  Ct.  Rep.  273. 

The  act  under  consideration  does  not  re- 
late to  persons  or  things  as  a  class.  It  does 
not  relate  to  all  working  men,  but  only  to 
those  who  belong  to  some  labor  organiza- 
tion or  society.  Where  a  statute  does  this, 
where  it  deos  not  relate  to  persons  or  things 
as  a  class  or  to  particular  persons  or  things, 
it  is  a  special,  as  contradistinguished  from 
a  general,  law. 

Civil  Rights  Cases,  109  U.  S.  23,  27  L. 
ed.  843,  3  Sup.  Ct.  Rep.  18;  Cooley,  Const. 
Lim.  p.  391. 

Society  has  nothing  to  do  with  natural 
rights  except  to  protect  them. 

Lather  v.  Borden,  7  How.  1,  12  L.  ed. 
581;  Ex  parte  Virginia,  100  U.  S.  368,  25 
L.  ed.  687 :  Andrews,  Am.  Law,  p.  154. 

The  constitutional  right  of  the  citizen  to 
life,  liberty,  and  property  is  a  right  which 
is  wholly  unlimited  and  unrestricted,  except 
by  the  considerations  of  the  public  good,  and 
no  abridgment  of  this  right  by  the  legisla- 
ture will  be  upheld. 

Avstin  V.  Murray,  16  Pick.  121;  Water- 
tovm  V.  Mayo,  109  Mass.  315,  12  Am.  Rep. 
694;  Cooley,  Const.  Lim.  p.  719;  Com.  v. 
Perry,  155  Mass.  117,  14  L.  R.  A.  325,  28 
N.  E.  1126;  Oodcharles  v.  Wigeman,  113 
Pa.  431,  6  Atl.  354;  Powell  v.  Pennsylva- 
nia, 127  U.  S.  678,  32  L.  ed.  253,  8  Sup.  Ct. 
Rep.  992,  1257;  People  v.  Marx,  99  N.  Y. 
386,  52  Am.  Rep.  34,  2  N.  E.  29;  Re  Jacobs, 
98  N.  Y.  98,  50  Am.  Rep.  636;  Munn  v. 
Illinois,  94  U.  S.  113,  24  L.  ed.  77;  Mobile 
V.  Yuille,  3  Ala.  137,  36  Am.  Dec.  441;  2 
Bryce,  American  Commonwealth,  p.  167; 
Ritchie  v.  People,  155  111.  98,  29  L.  R.  A. 
79,  40  N.  E.  454;  State  v.  Julow,  129  Mo. 
163,  29  L.  R.  A.  257,  31  S.  W.  781 ;  Gilles- 
pie V.  People,  188  111.  176,  52  L.  R.  A.  283, 
68  N.  E.  1007;  People  ex  rel.  Rodgers  v. 
Coler,  166  N.  Y.  1,  52  L.  R.  A.  814,  59  N. 
E.  716;  People  v.  Havnor,  149  N.  Y.  195, 
31  L.  R.  A.  689,  43  N.  E.  541;  Tick  Wo,  v. 
Hopkins,  118  U.  S.  356,  30  L.  ed.  220,  6 
Sup.  Ct.  Rep.  1064;  aiaughter-House  Cases, 
16  Wall.  36,  21  L.  ed.  394;  Butchers'  Union 
8.  H.  dc  L.  8,  L.  Co.  V.  Crescent  City  L.  8. 
L.  d  8.  H.  Co.  Ill  U.  S.  746,  28  L.  ed.  585, 
4  Sup.  Ct  Rep.  652;  Ex  parte  Westerfield, 
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55  Cal.  650,  36  Am.  Rep.  47;  Ragio  v.  State, 
86  Tenn.  272,  6  S.  W.  401 ;  8tate  v.  Divine, 
98  N.  C.  778,  4  S.  E.  477;  Ea  parte 
Jentzsch,  112  Cal.  468,  32  L.  R.  A.  664,  44 
Pac.  803;  Budd  v.  New  York,  143  U.  S.  517. 
36  L.  ed.  247,  4  Inters.  Com.  Rep.  45,  12 
Sup.  Ct.  Rep.  468. 

Dodge,  J.,  delivered  the  opinion  of  the- 
court: 

In  this  case  we  are  confronted  with  tha^t 
gravest  of  sociological  questions:  How  far, 
consistently  with  freedom,  may  the  rigbt» 
and  liberties  of  the  individual  member  of 
society  be  subordinated  to  the  will  of  the 
government?  That  question  has  been  at 
war  from  the  very  first  existence  of  any 
form  of  government.  For  many  centuries, 
while  debated  as  an  ethical  and  philosophi- 
cal question,  it  was  resolved  in  each  in- 
stance by  force,  or  by  the  ability  to  exert 
force.  A  little  more  than  a  century  ago  the 
attempt  was  made  by  the  American  people 
to  define  the  limits  by  written  contract,  and 
to  withdraw  their  decision  and  vindication 
from  the  arena  of  physical  strife,  and  trans- 
fer it  to  the  peaceful  forum  of  the  judi- 
ciary. In  line  with  that  attempt,  the  peo- 
ple of  what  is  now  the  commonwealth  of 
Wisconsin,  some  sixty  years  ago,  formulate 
ed  their  Constitution.  Their  purpose,  un- 
questionably, was  to  create  a  government 
endowed  with  the  essential  attributes  of 
sovereignty.  The  very  preamble  declares 
that  it  is  adopted  in  order  to  secure  the 
blessings  of  liberty  and  form  a  more  perfect 
government.  In  the  organization  of  that 
government  it  was  provided  that  the  l^is- 
lative  power  shall  be  vested  in  a  senate  and 
assembly.  Const,  art.  4,  §  1.  By  a  long 
line  of  decisions  and  concensus  therein  hy 
the  people  of  the  various  states,  it  has  be- 
come settled  that  thereby  all  powers  of  a 
legislative  character  ordinarily  enjoyed  by- 
sovereign  governments  became  vested  in  the 
state  legislature,  except  so  far  as  restrained 
expressly  or  by  substantially  necessary  im- 
plication elsewhere  in  the  Constitution. 
Cooley.  Const.  Lim.  pp.  201,  206;  1  Tiede- 
man.  State  &  Federal  Control  of  Persons  & 
Property,  p.  9.  The  very  first  section  of 
that  Constitution,  however,  declares  the 
purpose  of  the  government  about  to  be  cre- 
ated by  it  in  these  words:  ''All  men  are 
born  equally  free  and  independent,  and  have 
certain  inherent  rights;  among  these  are 
life,  liberty,  and  the  pursuit  of  happiness; 
to  secure  these  rights,  governments  are  in- 
stituted among  men,  deriving  their  just 
ix)wers  from  the  consent  of  the  governed.*' 
At  this  late  day  it  cannot  be  doubted  that 
this  declaration  of  the  purpose  to  be  accom- 
plished is  to  be  construed  as  a  limitation 
upon  the  powers  given.  By  the  preamble, 
preservation  of  liberty  is  given  precedence 
over  the  establishment  of  government.  It 
would  be  inconceivable  that  the  people  of 
Wisconsin,  in  establishing  a  government  to 
secure  the  rights  of  life,  liberty,  and  the 
pursuit  of  happiness,  should  by  general 
grant  of  legislative  power  have  intended  to 
confer  upon  that  government  authority  to 
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wholljr  subvert  those  primary  rights;  and 
in  this  view  it  has  been  held  by  this  court 
that  lee^slative  acts  conflicting  with  that 
declared  purpose  are  forbidden  by  the  Con- 
stitution, and  must  be  denied  efficacy  by  the 
courts.  Durkee  v.  Janesville,  28  Wis.  464, 
471,  9  Am.  Rep.  500;  State  ew  rel.  Kellogg 
V.  Curreiis,  111  Wis.  431,  435,  56  L.  R.  A. 
252,  87  N.  W.  561.  We  say  by  the  courts, 
for  elsewhere  in  the  Constitution  the  judi- 
cial power  is  vested  in  them;  and  that  the 
judicial  power,  and  therefore  the  judicial 
duty,  includes  repudiation  of  an  attempted 
act  of  legislation  prohibited  by  the  Consti- 
tution, was  declared  by  the  Supreme  Court 
of  the  United  States,  at  the  pen  of  Chief 
Justice  Marshall,  in  Marhury  v.  Madison, 
1  Cranch,  137,  2  L.  ed.  60,  and  had,  before 
the  adoption-  of  our  Constitution,  become 
settled  by  a  long  line  of  authority.  1  Kent, 
Com.  449;  Cooley,  Const.  Lim.  chap.  7; 
Baily  v.  Qetitry,  1  Mo.  164,  13  Am.  Dec. 
484;  Blooffgood  v.  Mohavoh  d  H,  River  R. 
Co,  18  Wend.  9,  31  Am.  Dec.  313;  Dart- 
mouth  College  Case,  4  Wheat.  518,  625,  4 
L.  ed.  629. 

A  question  which  immediately  arises  in 
the  consideration  of  any  act  of  the  legisla- 
ture restraining  individuals  is  the  exact 
meaning  of  the  words,  "life,  liberty,  and  the 
pursuit  of  happiness,"  which  are  to  be  se- 
cure by  the  government,  and  must  not  be 
destroyed  by  it.  That  these  words  are  not 
to  be  taken  in  their  absolute  sense  is,  of 
course,  obvious.  Individuals  may,  notwith- 
standing this  prohibition,  be  deprived  of 
life  or  liberty  as  punishment  for  crime,  and 
they  may  be  deprived  of  some  measure  of 
property*  or  of  happiness  in  deference  to  and 
protection  of  the  welfare  of  the  whole  com- 
munity. Indeed,  most  of  the  legislative 
acts  which  fill  our  statute  books  detract  in 
some  measure  from  the  absolute  freedom  of 
the  individual  to  act  wholly  at  the  dictate 
of  his  will,  and  yet  are  of  either  decided  or 
fully  recognized  constitutionality.  On  the 
other  hand,  these  words  in  the  Constitution 
are  not  to  receive  an  unduly  "limited"  con- 
struct! «n.  It  has  become  settled,  for  exam- 
ple, that  liberty  does  not  mean  merely  im- 
munity from  imprisonment,  and  that  "prop- 
erty" is  not  confined  to  tangible  objects 
which  can  be  passed  from  hand  to  hand; 
that  within  the  former  word  is  included  the 
opportunity  to  do  those  things  which  are 
ordinarily  done  by  free  men,  and  the  right 
of  each  individual  to  regulate  his  own  af- 
fairs, so  far  ajs  consistent  with  rights  of 
others:  and  within  the  latter,  those  rights 
of  possession,  disposal,  management,  and 
of  contracting  with  reference  thereto,  which 
vender  property  useful,  valuable,  and  a 
source  of  happiness,  right  to  pursuit  of 
which  is  preserved.  2  Story,  Const.  5th  led. 
§  1950:  Cooley,  Torts,  ♦278;  2  Tiedeman, 
State  &  Federal  Control  of  Persons  &  Prop- 
erty, p.  939 ;  Butchers^  Union  8,  H.  d  L.  8, 
L.  Co,  V.  Crescent  City  L.  8,  L.  d  8.  H.  Co. 
Ill  U.  S.  746,  757,  28  L.  ed.  585,  591,  4 
Sup.  Ct.  Rep.  652;  Allgeyer  v.  Louisiama, 
165  U.  S.  578,  589,  41  L.  ed.  832,  835,  17 
Sup.  Ct.  Rep.  427;  Niagara  F.  Ins.  Co.  v. 
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Cornell,  110  Fed.  816,  822;  8tate  v.  Julow, 
129  Mo.  163,  29  L.  R.  A.  257,  31  S.  W.  781; 
Ritchie  v.  People,  155  111.  98,  29  L.  R.  A. 
79,  40  N.  E.  454;   Qillespie  v.  People,  188 
111.   176,  52  L.  R.  A.  283,  58  N.  E.  1007; 
Com.  V.  Perry,  155  Mass.  117,  14  L.  R.  A.^ 
325,  28  N.  E.  1126;  /26  Jacols,  98  N.  Y.  98,. 
50  Am.  Rep.  636;  People  ex  rel.  Rodgers  v. 
Coler,  166  N.  Y.  1,  52  L.  R.  A.  814,  59  N. 
E.    716;    Janesville  v.   Carpenter,   77   Wis. 
288,  301,  8  L.  R.  A.  808,  46  N.  W.  128.     In 
Allgeyer  v.  Louisiana,  165  U.  S.  578,  589, 
41  L.  ed.  832,  835,  17  Sup.  Ct.  Rep.  427,  the 
court  said  by  Mr.  Justice  Peckham:     "The 
liberty   mentioned   in   that    [14th]    Amend- 
ment means,  not  only  the  right  of  the  citi- 
zen to  be  free  from  the  mere  physical  re- 
straint of  his  person,  as  by  incarceration, 
but  the  term  is  deemed  to  embrace  the  right 
of  the  citizen  to  be  free  in  the  enjoyment  of 
all  his  faculties;  to  be  free  to  use  them  in 
all  lawful  ways;  to  live  and  work  where  he 
will ;  to  earn'  his  livelihood  by  any  lawful 
calling;  to  pursue  any  livelihood  or  avoca- 
tion ;  and  for  that  purpose  to  enter  into  all 
contracts  which  may  be  proper,  necessary, 
and  essential  to  his  carrying  out  to  a  suc- 
cessful conclusion  the  purposes  above  men- 
tioned."    In     Carew    v.     Rutherford,     10ft 
Mass.  1,  14,  8  Am.  Rep.  287,  it  is  pointed 
out  that  the  very  existence  of  the  ordinary 
labor  union  rests  upon  the  Inherent  liberty 
of  individuals  to  contract  or  refuse  to  do 
so,  otherwise  such  organizations  would  be 
criminal  at  common  law.     In  that  case,  too, 
are  collected  actual  instances  of  governmen- 
tal restriction  of  liberty  deemed  legitimate 
before  our   Constitutions,   but  now  clearly 
prohibited  thereby.     Some  of  these  are  acts 
making  it  criminal  to  take  excessive  wages; 
requiring  handicraftsmen,  meet  to  labor,  to 
work  by  the  day  for  their  neighbors  in  cer- 
tain work;   fixing  the  price  of  labor;   and 
the  like.     In  AlUn  v.  Flood  [1898]  A.  C.  1, 
the  complaint  was  that  certain  union  iron 
workers  confederated  and  threatened  to  quit 
unless  certain  nonmembers  were  discharged. 
In  the  course  of  the  opinion  of  Uerschell, 
J.,   it  was   said:     "A   man's    right   not  to 
work  or  not  to  pursue  a  particular  trade  or 
calling,  or  to  determine  when  or  where  or 
with  whom  he  will  work,  is  in  law  a  right 
of  precisely  the  same  nature,  and  entitled 
to  just  the  same  protection,  as  a  man's  right 
to  trade  or  work;"  and  in  the  same  case, 
by   Lord  Watson:     "It  is,  in  my  opinion, 
the  absolute  right  of  eveiy  workman  to  ex- 
ercise his  own  option  with   regard  to  the 
persons  in  whose  society  he  will  agree  or 
continue  to  work."     In  Doremus  v.  Hennes- 
sy,  176  111.  608,  43  L.  R.  A.  797,  802,  52  N. 
E.  924,  where  the  employer  refused  to  abide 
by  the  prices  prescribed  by  a  laundry  union, 
and  the  members  of  the  union  refused  to 
work  for  her,  the  court  sustained  them  in 
so   doing,    and    said:     "Every   man    has   a 
right,  under  the   law,   as  between   himself 
and  others,  to  full  freedom  in  disposing  of 
his  own  labor  or  capital  according  to  his 
own  will."     In  the  somewhat  famous  case 
of  Arthur  v.  Oakes,  25  L.  R.  A.  414,  4  In- 
ters. Com.  Rep.  744,  11  C.  C.  A.  299,  24  U. 
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S.  App.  230.  63  Fed.  310.  wherein  the  cir- 
<*iiit  court,  during  the  labor  troubles  of 
1894,  enjoined  certain  employees  from  "so 
quittin«f  ...  as  to  cripple  the  prop- 
erty or  i>r event  or  hinder  the  operation  of 
said  railroad,"  the  court  of  appeals,  speak- 
ing by  Harlan,  J.,  held  that  was  erroneous, 
as  invading  the  natural  rights  of  men.  He 
said:  "It  would  be  an  invasion  of  one's 
natural  liberty  to  compel  him  to  work  for, 
or  to  remain  in  the  personal  service  of,  an- 
Obhcr."  "The  rule,  we  think,  is  without  ex- 
ception that  equity  will  not  compel  the  ac- 
tual, affirmative  performance  by  an  em- 
ployef-  of  merely  personal  services,  any  more 
than  it  will  compel  an  employer  to  retain  in 
his  personal  service  one  who,  no  matter  for 
what  cause,  is  not  acceptable  to  him  for 
service  of  that  character.'*  It  was  there 
further  ludd  that  it  was  error  to  enjoin  the 
employees  from  "striking,"  for  the  reason 
that  included  in  the  meaning  of  the  word 
"strike"  was  the  mere  concurrence  of  a 
number  of  individuals,  in  the  exercise  of 
thi?ir  inherent  right,  to  quit  their  employ- 
ment, which  no  court  ought  to  interfere 
with  unless  they  were  bound  by  contnict. 
Judge  Cooley  (forts,  •278)  says:  "It  is  a 
part  of  eveiy  man's  civil  rights  that  he  be 
left  at  liberty  to  refuse  business  relations 
with  any  person  whomsoever,  whether  the 
refusal  rests  upon  rea>son,  or  is  the  result 
of  whim,  caprice,  prejudice,  or  malice."  Mr. 
Tiedeman  (2,  State  &  Feileral  Control  of 
Persons  &  Property,  §  204)  says:  "Every 
man  has  a  natural  right  to  hire  his  services 
to  anyone  he  pleases,  or  refrain  from  such 
hiring;  and  so,  likewise,  it  is  the  right  of 
^verj'one  to  determine  whose  services  he 
will  hire.  .  .  .  Government,  therefore, 
cannot  exert  any  restraint  upon  the  actions 
of  the  pai*ties.*' 

But  however  well  established  that  the 
words  "liberty"  and  "pursuit  of  happiness'* 
include  the  right  of  private  contract,  so 
that  a  deprivation  of  the  latter  is  a  dep- 
rivation of  each  of  the  former,  yet  the  far 
more  difficult  question  remains,  whether 
any  given  .statute  constitutes  a  forbidden 
deprivation.  As  we  have  already  said,  the 
constitutional  restriction  in  this  respect  is 
not  absolute.  The  very  existence  of  gov- 
ernment renders  imperative  a  power  to  re- 
strain the  individual  to  some  extent.  Tliis 
is  called  the  "police  power,"  of  which  defi- 
nition hsLS  been  attempted  by  jurists  and 
text -writers  with  so  little  success  as  to  well- 
nigh  discourage  further  attenipts.  It  may 
be  de.scribed,  though  not  defined,  as  the 
power  of  the  government  to  regulate  con- 
duct and  property  of  some  for  safety  and 
propei-ty  of  all.  But  in  what  degree?  In 
a  despotism,  absolutely  in  the  discretion  of 
the  despot.  In  a  less  than  despotism,  not 
absolutely,  but  with  some  limitations.  To 
ascertain  and  declare  those  limitations  scien- 
tifically is,  and  for  long  to  come  will  be,  the 
despair  and  struggle  of  courts.  The  pres- 
ent perio<l  witnesses  unexampled  popular 
consideration,  and  apparently  belief,  in  the 
widest  scoi>e  of  governmental  activity  and 
interference  with  the  individual.  That  ten 
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dency  has  affected,  and  of  courj*e  will  fur- 
ther affect,  the  legislative  representatives 
of  the  people,  who  will  undoubtedly  deem  it 
their  duty  to  attempt  to  give  it  effect  in  the 
laws  they  make.  With  this  tendency  as  a 
policy  of  government,  courts  have  nothing 
to  do.  If  the  popular  belief  in  a  despotic 
or  socialistic  form  of  government,  such  as 
demands  complete  surrender  of  individual 
liberty,  is  strong  enough  and  general  enough 
to  lead  the  people  to  delegate  it  to  the  leg- 
islature, authority  to  enforce  such  surren- 
der will  exist,  and  courts  must  give  full  ef- 
fect to  the  laws  enacted  under  it.  That  au- 
thority has  not  yet  been  given,  however; 
and  until  the  people,  in  the  prescribed  man- 
ner, shall  amend  the  Constitution,  the  the- 
ory of  government  now  wi'itten  therein  must 
control,  and  courts  must  enforce  its  limita- 
tions against  legislative  attempts  to  exceed 
theui.  While  the  judiciarj'  is  not  the  guar- 
dian of  civil  rights  or  liberty  in  the  ab- 
stract, it  is  the  guardian  of  so  much  thereof 
as  by  constitutional  restrictions  the  govern- 
ment is  forbidden  to  disturb. 

By  the  Constitution  is  granted  the  police 
power, — the  power  to  restrain  the  individ- 
ual of  some  measure  of  his  liberty  of  action 
and  of  his  property;  but  this  goes  no  fur- 
ther than  to  authorize  the  enactment  of 
laws  ne<;essary  to  reasonable  protection  of 
the  safety  and  welfare  of  the  general  com- 
munity, and  not  depriving  the  individual 
of  liberty  in  the  constitutional  sense.  By 
the  same  instrument,  liberty  is  guaranteed 
to  the  individual ;  but  that  means  only  civil 
liberty,— -that  measure  of  freedom  which 
may  be  enjoyed  in  a  civilized  community 
consistently  with  peaceful  enjoyment  of  like 
freedom  in  others.  Absolute  freedom  in  one 
is  iieeensarily  subversive  of  liberty  for  those 
with  whom  he  comes  in  contact,  unless  such 
others  be  strong  enough  to  resist  and  cur- 
tail his  will.  The  liberty  of  one  man  begin:> 
where  another's  terminates.  Such  defini- 
tions as  the  foregoing,  however,  do  not 
greatly  advance  us  toward  any  a  priori  lo- 
cation of  a  line  of  demarcation.  They 
amount  to  little  more  than  a  declaration 
that  police  power  extends  to  such  measure 
of  restraint  as  is  consistent  with  liberty: 
and  liberty,  that  measure  of  freedom  con- 
sistent with  the  police  power.  This  impos- 
sibility of  exact  demarcation  characterizes 
all  discussion  of  the  subject,  yet  the  careful 
expressions  of  these  alternative  conceptions 
of  properly  limited  government,  on  the  one 
hand,  and  due  freedom  from  restraint,  on 
the  other,  are  useful  when  we  approach  a 
concrete  case.  Therefore  quotations  of 
some  such  expressions  may  be  helpful. 

The  conception  of  civil  liberty  has  been 
variously  phrased  thus:  "Every  man  may 
claim  the  fullest  liberty  to  exercise  his  fac- 
ulties, compatible  with  the  possession  of 
like  liberty  by  every  other."  Spencer*s  So- 
cial Statistics,  p.  94.  "That  man  is  free 
[under  the  law]  who  is  protected  from  in- 
jury." 11  Webster's  Works,  p.  393.  "Lib- 
erty consists  in  doing  what  we  ought  to 
WMJI,  and  in  not  being  constrained  to  do 
what  we  ought  not  to  will."     Montesquieu. 
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"Even  liberty  itself,  the  greatest  of  all 
Tights,  is  not  unrestricted  license  to  act  ac> 
-cording  to  one's  own  will.  It  is  only  free- 
dom from  restraint  under  conditions  essen- 
tial to  the  equal  enjoyment  of  the  same 
right  by  others."  Field,  J.,  in  Crowley  v. 
(^ristensen,  137  U.  S.  86,  89,  34  L.  ed.  620, 
•621,  11  Sup.  Ct  Rep.  13.  "That  govern- 
ment can  scarcely  be  deemed  to  be  free 
where  the  rights  of  property  are  left  solely 
dependent  upon  the  will  of  a  legislative 
body,  without  any  restraint."  Story,  J.,  in 
Wilkinson  v.  Lelandy  2  Pet,  627,  7  L.  ed. 
042. 

The  conception  of  the  function  of  govern- 
ment to  restrain  liberty  under  the  police 
power  has  called  forth  the  following  at- 
tempts at  expression  and  definition:  ''The 
police  power  of  the  state  ...  is  a  pow- 
•er  coextensive  with  self-protection,  and  is 


to  provide  for  the  public  welfare  and  the 
general  security,  cannot  be  included  in  the 
police  power  of  the  government."  Tiede- 
man,  State  &  Federal  Control  of  Persons  & 
Property,  p.  5.  "The  general  right  of  every 
person  to  pursue  any  calling,  and  to  do  so 
in  his  own  way,  provided  that  he  does  not 
encroach  upon  the  rights  of  others,  cannot 
be  taken  away  from  Dim  by  legislative  en- 
actment." Buhstrat  v.  People,  185  111.  133, 
49  L.  R.  A.  181,  57  N.  E.  41.  "Of  course, 
for  reasons  of  public  policy,  matters  of  im- 
morality and  crime  cannot  be  the  subject  of 
contract.  But  it  is  not  for  the  legislature 
alone  to  declare  public  policy.  If  Uiis  were 
so,  then  any  contract  can  be  denounced  a» 
against  public  policy,  and  the  evils  our 
fathers  sought  to  be  rid  of  are  with  us 
again."  Niagara  F.  Ins,  Co.  v.  Cornell,  110 
Fed.   816,  822.     "The  police  power  of  the 


not  inaptly  termed  the  *iaw  of  overruling   state  extends  to  all  regulations  affecting  the 


necessity.'  It  may  be  said  to  be  that  in 
herent  and  plenary  power  in  the  state  which 
•enables  it  to  prohibit  all  things  hurtful  to 
the  comfort,  safety,  and  welfare  of  society." 
Lake  View  v.  Rose  Hill  Cemetery  Co.  70  111. 
191,  22  Am.  Rep.  71.  It  is  said  to  be  lim- 
ited only  by  the  l^slative  discretion,  "pro- 
vided its  acts  do  not  go  beyond  the  great 
principle  of  securing  the  public  safety." 
titate  V.  yoyes,  47  Me.  189.  "If  .  .  - 
A  statute  purporting  to  have  been  enacted 
to  protect  the  public  health  [etc.]  .  .  . 
has  no  real  or  substantial  relation  to  those 
objects,  or  is  a  palpable  invasion  of  rights 
{secured  by  the  fundamental  law,  it  is  the 


lives,  limbs,  health,  comfort,  ^ood  order, 
morals,  peace,  and  safe^  of  society."  Ca»- 
sodav,  J.,  in  State  v.  Heinemann,  80  Wis. 
253/256,  49  N.  W.  818. 

Free  will  in  making  private  contracts, 
and  even  in  greater  decree  in  refusing  to 
make  them,  is  one  of  uie  most  important 
and  sacred  of  the  individual  rights  intend- 
ed to  be  protected.  That  the  present  act 
curtails  it  directly,  seriously,  and  prejudi- 
cially, cannot  be  doubted.  The  success  in 
life  of  the  employer  depends  on  the  effi- 
ciency, fidelity,  and  loyalty  of  his  employ- 
ees. SVithout  enlarging  upon  or  debating 
the  relative  advantages  or  disadvantages  of 


-duty  of  the  courts  to  so  adjudge."     Har- 1  the  labor  union,  either  to  its  members  or  to 


Ian,  J.,  in  Mugler  v.  Kansas,  123  U.  S.  623. 
'661,  31  L.  ed.  205,  210,  8  Sup.  Ct.  Rep.  273. 
It  is  said  that  laws  conflicting  with  express 
constitutional  prohibitions  "can  be  only 
puch  as  are  so  clearly  necessary  to  the  safe- 


the  community  at  large,  it  is  axiomatic 
that  an  employer  cannot  have  undivided  fi- 
delity, loyaltv,  and  devotion  to  his  interests 
from  an  employee  who  has  ^ven  to  an  asso- 
ciation  right   to   control   his   conduct.     He 


ty,  comfort,  or  well-being  of  society,  or  so  I  may  by  its  decisions  be  required  to  limit  the 
imperatively  required  by  the  public  neces- ,  amount  of  his  daily  product.     He  may  be 


«ity,  as  to  lead  to  the  rational  and  satisfac 
tory  conclusion  that  the  framers  of  the  Gon- 
f^titution  could  not  .  .  .  have  intended 
to  prohibit  their  exercise  in  the  particular 
<?ase."  Christiancy,  J.,  in  People  v.  Jack- 
son d  M.  PI.  Road  Co.  9  Mich.  286.  "It 
must  appear,  first,  that  the  interests  of  the 
public  generally,  as  distinguished  from 
chose  of  a  particular  class,  reouire  such  in- 
terference; and,  second,  that  the  means  are 
reasonably  necessary  for  the  accomplish- 
ment of  the  purpose,  and  not  unduly  op- 
pressive upon  individuals."  Lawton  v. 
i^teele,  152  U.  S.  133,  38  L.  ed.  385,  14  Sup. 
<Jt.  Rep.  499.  "The  legislature  may  not, 
imder  the  ffuise  of  protecting  the  public  in- 
terests, arbitrarily  interfere  with  private 
^business,  or  impose  unusual  and  unnecessary 
restrictions  upon  lawful  occupations."/6i<i. 
'''Cannot  change  innocence  into  guilt,  or 
punish  innocence  as  a  crime."  Chase,  J., 
in  Calder  v.  Bull,  3  Dall.  386,  1  L.  ed.  648. 
*'Any  law  which  goes  beyond  that  principle 
[iSitc  vtere  tuo  ut  alienum  non  loedas] — 
which  undertakes  to  abolish  rights,  the  ex- 
•ercise  of  which  does  not  involve  an  infringe- 
ment of  the  rights  of  others,  or  to  limit  tiie 
-exercise  of  rights  beyond  what  is  necessary 
.58  L.  R.  A 


restrained  from  teaching  his  art  to  olliers. 
He  may  be  forbidden  to  work  in  association 
with  other  men  whose  service  the  employer 
desires.  He  may  not  be  at  liberty  to  work 
with  such  machines  or  upon  such  materials 
or  products  as  the  employer  deems  essen- 
tial to  his  success.  In  all  these  respects  he 
may  be  disabled  from  the  full  degree  of  use- 
fulness attributable  to  the  same  abilities  in 
another  who  had  not  yielded  up  to  an  asso- 
ciation any  right  to  restrain  his  freedom  of 
will  and  exertion  in  his  employer's  behalf 
acciording  to  the  latter's  wishes.  Such  con- 
siderations an  employer  has  a  right  to  dean 
valid  reasons  for  preferring  not  to  jeopar- 
dize his  success  by  employing  members  of  or- 
ganizations. A  man  who  has  by  agreement 
or  otherwise  shackled  any  of  his  faculties- 
even  his  freedom  of  will— ^maj^  well  be  con- 
sidered less  useful  or  less  desirable  by  some 
employers  than  if  free  and  untrammeled. 
Whether  the  workman  can  find  in  his  mem- 
bership in  such  organizations  advantages 
and  compensations  to  offset  his  lessened  de- 
sirability in  the  industrial  market  is  a  ques- 
tion each  must  decide  for  himself.  His 
right  to  freedom  in  so  doing  is  of  the  same 
grade  and  sacredness  as  that  of  the  employ- 
48 
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er  to  consent  or  refuse  to  employ  him  ac- 
cording to  the  decision  he  makes.  We  must 
not  forget  that  our  government  is  founded 
on  the  idea  of  equality  of  all  individuals  be- 
fore the  law.  Such  restraints  as  may  be 
placed  on  one  may  be  placed  on  another.  If 
the  liberty  of  the  employer  to  contract  or 
refuse  to  contract  may  be  denied,  so  njay 
that  of  the  employee.  In  answering  the 
question  now  before  us,  we  may  not  forget 
the  possibility  of  being  called  on  to  answer 
whetlier  the  legislature  may  make  a  crimi- 
nal of  the  employee  who  quits,  for  example, 
because  his  employer  joins  a  blacklisting  as- 
sociation; because  nonunion  men  or  mem- 
bers of  some  other  union  are  employed,  or 
nonunion  or  forbidden  machines  or  mate- 
rials are  used;  because  of  an  obnoxious 
foreman:  because  excessive  hours  of  work 
are  required ;  because  compelled  to  trade  at 
employer's  store  or  board  at  his  boarding 
housed  or  because  of  any  other  fact  or  con-, 
duct  now  considered  entirely  adequate  rea- 
son for  refusing  or  leaving  a  particular 
service.  It  must  not  be  forgotten,  if,  as 
counsel  for  the  state  argues,  the  laborer  is 
too  weak  to  meet  the  employer  on  equal 
terms  in  the  field  of  contract,  that  he  will 
be  far  more  subject  to  the  letter's  control 
and  oppression  in  the  field  of  politics,  and 
that  laws  of  the  above  character  will  surely 
come,  if  within  the  proper  province  of  the 
legislature,  unless,  as  we  have  faith  to  be- 
lieve, the  chai-acter  and  the  individuality 
of  the  wage  earners  of  the  country  are  suffi- 
cient to  maintain  their  independence — both 
contractual  and  political — in  a  field  of 
equal  rights  under  the  law,  and  of  full  lib- 
erty to  each  to  sell  and  buy  labor  to  and 
from  whom  he  will. 

As  already  mentioned,  recent  times  have 
witnessed  much  increase  in  legislative  ac- 
tivity in  the  way  of  interference  with  indi- 
vidual conduct,  and  especially  with  trans- 
actions between  employer  and  employee. 
The  views  of  the  courts  as  to  the  constitu- 
tionality of  many  such  laws  are  in  serious 
conflict,  as  illustratwl  by  the  following  de- 
cisions: Statute  and  common-law  prohibi- 
tion against  conspiracies  have  generally 
been  held  invalid  so  far  as  they  merely  pro- 
hibit the  employee  from  quitting  individu- 
ally or  in  concert  with  others.  Arthur  v. 
Oakes,  25  L.  R.  A.  414.  4  Inters.  Com.  Rep. 
744.  11  C.  C.  A.  209,  24  U.  S.  App.  239.  63 
Fed.  310;  1  Tiedeman.  State  &  Federal  Con- 
trol of  Persons  &  Property,  p.  424,  where  it 
is  said:  *'No  law  could  deny  him  this 
right,  without  violating  the  constitutional 
principle  of  liberty  of  contract,  unless  he 
has  been  engaged  to  serve  for  a  definite  pe- 
riod of  time."  An  act  forbidding  deduc- 
tions from  wages  because  of  defective  work 
is  held  invalid,  so  far  as  it  interferes  with 
the  making  of  contracts  for  employment,  in 
Com.  V.  Perry y  135  Mass.  117,  14  L.  R.  A. 
325,  28  N.  K.  1126.  Acts  regulating  the 
time  of  payment  of  wages  in  defiance  of  con- 
tract are  held  valid  in  Skinner  v.  Garnet t 
Gold'Min,  Co.  96  Fed.  735,  and  in  Opinion 
of  the  JnsUceSf  163  Mass.  589,  8ub  nom.  Re 
House  Bill  No.  1230,  28  L.  R.  A.  344,  40  N. 
58  L.  R.  A. 


E.  713,  but  invalid  in  Lecp  v.  8i.  Louis,  I, 
M.  d  8.  R,  Co.  58  Ark.  407,  427,  23  L.  R.  A. 
264,  25  S.  W.  75,  and  Braceville  Coal  Co.  v. 
PeopJ4i,  147  111.  66,  22  L.  R.  A.  340,  36  N. 
E.  62.  Acts  in  mining  regions  requiring 
that  payment  shall  be  based  upon  coal  with- 
out screening,  so  far  as  they  prohibit  con- 
tracts to  the  contrary,  are  held  invalid  in 
Ramsey  v.  People,  142  111.  380,  17  L.  R.  A. 
853,  32  N.  E.  364,  and  Re  Preston,  63  Ohio 
St.  428,  52  L.  R.  A.  623,  59  N.  E.  101 ;  valid 
in  State  v.  Wilson,  7  Kan.  App.  428,  53  Pac- 
371.  Acts  prohibiting  payment  in  orders 
are  held  unconstitutional,  as  invading  the 
liberty  of  contract,  in  State  v.  Haun,  61 
Kan.  140,  47  L.  R.  A.  369,  69  Pac.  340; 
Frorer  v.  People  use  of  School  Fund,  141 
111.  171,  16  L.  R.  A.  492,  31  N.  E.  395;  State 
V.  Loomis,  115  Mo.  307,  21  L.  R.  A.  789,  22 
S.  W.  350;  Godcharles  v.  Wigeman,  113  Pa. 
431,  6  Atl.  354;  and  valid  in  Dayton  Coal  d 
/.  Co.  v.  Barton,  103  Tenn.  604,  53  S.  W. 
970;  Harbison  v.  Knoxville  Iron  Co.  103 
Tenn.  421,  56  L.  R.  A.  316,  53  S.  W.  955, 
183  U.  S.  13,  46  L.  ed.  55,  22  Sup.  Ct.  Rep. 
1;  also  in  Hancock  v.  Yaden,  121  Ind.  366, 
6  L.  R.  A.  576,  23  N.  E.  253,  but  in  the 
last  case  on  the  ground  that  the  state  has 
the  right  to  prohibit  the  use  of  anything  ex- 
cept legal  tender  to  circulate  as  money. 
Statutes  limiting  hours  of  labor  have  beai 
held  invalid,  as  infringing  the  right  of  con- 
tract, in  Low  V.  Rees  Printing  Co.  41  Neb. 
127,  24  L.  R.  A.  702,  59  N.  W.  362,  and 
Ritchie  v.  People,  155  111.  98,  29  L.  R.  A. 
79,  40  N.  E.  454,  on  the  ground  that  his  la- 
bor is  the  property  of  the  woiicingman,  and 
government  has  no  power  to  restrict  him  in 
selling  it  as  he  deems  most  to  his  advan- 
tage. Such  legislation  is  held  valid  in  Eol- 
den  V.  Hardy,  169  U.  S.  366,  42  L.  ed.  780, 
18  Sup.  Ct.  Rep.  383,  with  reference  to  labor 
in  mines,  on  the  ground  that  long  hours  are 
prejudicial  to  health,  and  therefore  within 
proper  regulation,  under  the  police  power, 
to  preserve  the  genei-al  health.  An  act 
prohibiting  farriers  from  shoeing  horses 
without  first  obtaining  a  license  is  held  un- 
constitutional  in  Illinois.  Bessette  v.  Peo- 
ple, 103  III.  334,  56  L.  R.  A.  558,  62  N.  E. 
215,  219.  The  nearest  parallel  we  have 
found  to  the  act  in  question  are  laws  en- 
acted in  Missouri  and  Illinois,  nearly  iden- 
tical with  our  law  as  it  existed  before  the 
amendment  of  1899,  namely,  making  crimi- 
nal attempts  to  coerce  employees  against 
membership  in  labor  unions,  by  discharge  or 
otherwise.  In  State  v.  Julow,  129  Mo.  163, 
29  L.  R.  A.  257,  31  S.  W.  781,  such  law  was 
held  unconstitutional,  as  unduly  invading 
the  liberty  of  the  employer  to  make  or  rt*- 
fuse  to  make  contracts  with  whom  he 
pleased.  In  that  case  the  act  committed 
was  merely  discharging  an  employee,  and  it 
wa^  contended  that  it  was  prohibited  by  the 
law.  The  court  said:  "If  an  owner,  etc., 
obeys  the  law  on  which  this  prosecution 
rests,  he  is  thereby  deprived  of  a  right  an<{ 
a  liberty  to  contract  or  terminate  a  contract 
as  all  others  may.  .  .  .  We  deny  the 
power  of  the  legislature  to  do  this :  to  brand 
as  an  ofl^ense  that  which  the  Constitution 
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designates  and  declares  to  be  a  right,  and 
therefore  an  innocent  act."  And  further 
"Nor  can  the  statute  escape  censure  by  as- 
suming the  label  of  a  police  regulation.  It 
has  none  of  the  elements  or  attributes  which 
pertain  to  such  a  reflation,  for  it  does  not, 
in  terms  or  by  implication,  promote,  or  tend 
to  promote,  the  public  health,  welfare,  ccwn- 
foi-t,  or  safety;  and,  if  it  did,  the  state 
would  not  be  allowed,  under  the  guise  and 
pretense  of  iK>lice  regulation,  to  encroach 
or  trample  upon  any  of  the  just  rights  of 
the  citizen,  which  the  Constitution  intend- 
ed to  secure  against  diminution  or  abridg- 
ment." In  Gillespie  v.  People,  188  111.  176, 
62  L.  R.  A.  283,  58  N.  E.  1007,  was  consid- 
ered a  similar  act,  claimed  to  be  oreached 
by  discharging  an  employee  because  he  was 
a  member  of  a  certain  labor  organization. 
That  court  also  held  the  act  unconstitu- 
tional, adopting  substantially  the  views  of 
the  Missouri  court  in  the  preceding  case. 
The  court  said:  ''One  citizen  cannot  be 
compelled  to  give  employment  to  another 
citizen,  nor  can  anyone  be  compelled  to  be 
employed  against  his  will.  The  act  .  .  . 
now  under  consideration  deprives  the  em- 
ployer of  tire  right  to  terminate  his  contract 
witi  his  employee.  The  right  to  terminate 
such  a  contract  is  guaranteed  by  the  organic 
law  of  the  state.  The  legislature  is  forbid- 
den to  deprive  the  employer  or  employee  of 
the  exercise  of  that  right.  The  legislature 
has  no  authority  to  pronounce  the  perform- 
ance of  an  innocent  act  criminal,  when  the 
public  health,  safety,  comfort,  or  welfare  is 
not  interfered  with."  "Liberty  includes, 
not  only  the  right  to  labor,  but  to  refuse  to 
labor,  and  consequently  the  right  to  con- 
tract to  labor  or  for  labor,  and  to  terminate 
such  contracts,  and  to  refuse  to  make  such 
contracts.'*  On  this  subject  Mr.  Tiedeman 
(State  &  Federal  Control  of  Persons  & 
Property,  p.  332)  declares  the  opinion  that 
a  state  statute  which  made  it  unlawful  for 
an  employer  to  refuse  to  employ  union  men, 
or  to  compel  an  employee  to  withdraw  from 
a  trade  union  on  pain  of  dismissal,  would 
be  clearly  unconstitutional.  In  Georgia  a 
statute  requiring  an  employer  to  give  to  a 
discharged  workman  a  certificate  stating 
the  reasons  of  the  discharge  is  held  imcon- 
stitutional  on  the  ground  that  the  right  of 
discharge  may  be  exercised  without  any  rea- 
son or  explanation.  Wallace  v.  Georgia,  V. 
<6  iV.  U.  Co.  94  Ga.  732,  22  S.  E.  579.  In 
Missouri  the  same  principle  on  which  an  act 
prohibiting  discharge  of  men  by  reason  of 
membership  in  imions  was  held  uncon.stitu- 
tional  in  the  Julow  Case,  129  Mo.  103,  29 
L.  R.  A.  257,  31  S.  W.  781,  is  held  to  pre- 
clude interference  with  members  of  a  union 
in  soliciting  others  to  refuse  to  trade  with 
a  manufacturer.  Mai-jp  d  H.  Jeans  Cloth- 
ing Co.  v.  M'atson,  168  Mo.  133,  56  L.  R.  A. 
951,  67  S.  W.  391.  In  New  York,  imion 
men  are  held  not  liable  for  compelling  dis- 
charge of  nonunionists  by  threats  to  strike. 
Natiimal  Protective  Asso.  v.  Cumming,  170 
N.  Y.  316,  63  N.  E.  369.  Many  other  illus- 
trations might  be  given,  but  the  foregoing 
suffice  to  show  the  confusion  among  diffev- 
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ent  courts,  and  probably  the  general  tenden- 
cy on  such  subjects. 

In  considering  our  own  statute  under 
which  relator  is  committed,  it  must  first 
be  noted  that  we  are  concerned  only  with 
that  portion  added  to  pre-existing  statutes 
(Rev.  Stat.  1898,  §  44666)  by  the  act  of 
1899,  "no  person  or  corporation  shall  dis- 
charge an  employee  because  he  is  a  member 
of  any  labor  organization,"  for  the  relator 
is  not  charged  with  breach  of  any  other  of 
the  provisions  of  that  act.  Confining  our- 
selves, then,  to  the  act  so  charged,  and  the 
statutory  prohibition  involved,  it  is  within 
the  legislative  power  to  make  criminal  the 
refusal  to  contract  with  another  for  his  la- 
bor for  any  reason  which  the  employer 
deems  cogent?  We  speak  of  refusal  to  con- 
tract, for,  while  the  act  mentions  only  dis- 
charge, it  is  in  no  wise  limited  to  situa- 
tion* where  there  is  any  contract  or  other 
right  to  continuance  of  employment,  and  is 
obviously  intended  by  the  framers  to  apply 
generally,  to  the  relation  of  employer  and 
employee,  where,  as  common  knowledge  as- 
sures us,  there  is  usually  no  term  of  em- 
ployment, and  each  day  constitutes  a  new 
contract.  As  each  morning  comes,  the  em 
ployee  is  free  to  decide  not  to  work,  the  em- 
ployer to  decide  not  to  receive  him,  but  for 
this  statute.  That  the  act  in  question  in- 
vades the  liberty  of  the  employer  in  an  ex- 
treme degree  and  in  a  respect  entitled  to  be 
held  sacred,  except  for  the  most  cogent  and 
urgent  countervailing  considerations,  we 
have  pointed  out.  Hardly  any  of  the  per- 
sonal civil  rights  is  higher  than  that  of  free 
will  in  forming  and  continuing  the  relation 
of  master  and  servant.  If  that  may  be  de- 
nied by  law,  the  result  is  legalized  thraJl- 
dom,  not  liberty, — crertainly  not  to  the  la- 
boring men  of  the  country.  This  aspect  of 
the  subject  is  too  clear  to  warrant  further 
discussion.  Is  there  any  conceivable  reason 
to  warrant  such  extreme  invasion  of  indi- 
vidual liberty?  Can  it  be  necessary  to  the 
rciisonable  liberty  of  others  under  the  law? 
The  act  here  charged  as  criminal  clearly 
does  not  deprive  any  other  ]>ersnn  of  any 
])rivate  or  civil  right.  Its  utmost  effect  is 
to  deny  privilege  of  contract,  but  no  right 
exists  to  enter  into  contract  with  another 
againsl  his  will.  The  maxim,  aSic  uteve  tuo 
ut  non  alicnum  Iwdas,  cannot  justify  re- 
straint of  acts  which  do  not  injure  others 
in  their  legal  rights.  We  therefore  find  en- 
tirely lacking  one  of  the  requisites  of  th« 
police  power  to  restrain  conduct,  declared 
by  many  authorities  to  be  an  essential, 
namely,  that  such  conduct  shall  injuriously 
alTwtthe  rights  of  others.  1  Tiedeman, 
State  &  Federal  Control  of  Persons  &  Prop- 
erty, p.  5;  Ruhstrat  v.  People,  185  III.  133, 
49  *L.  R.  A.  181,  57  N.  E.  41:  Niagara  F. 
Ins.  Co.  v.  Coifiell,  110  Fed.  816,  822.  But 
though  not  directly  injurious  to  the  rights 
of  other  individuals,  is  the  forbidden  act  in- 
jurious to  the  welfare  of  the  community? 
Is  its  prohibition  so  essential  to  the  exist- 
ence of  good  government  that  we  must  as- 
sume the  Constitution  builders  intended  the 
liberty  which  they  reserved  should  be  sub- 
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ject  to  it?  Or  does  it  so  tend  to  promotion 
of  public  peace  or  safety  that  we  can  rea- 
sonably attribute  to  the  legislature  such  a 
purpose?  After  most  careful  considera- 
tion, we  find  ourselves  unable  to  reach  an 
affirmative  answer  to  any  ol  these  queries. 
^Ve  have  sought  to  give  to  the  legislature 
the  benefit  of  every  doubt.  We  have  exam- 
ined the  decided  cases  in  great  number;  we 
invited  counsel  for  the  state  to  suggest,  and 
we  have  given  loose  to  our  own  invention  and 
imagination;  but  we  are  unable  to  discover 
reason  to  think  that  the  legislation  is  need- 
ful for,  or  even  calculated  to  protect,  public 
welfare,  though  cogent  reasons  to  the  con- 
trary' readily  present  themselves.  Those 
courts  which  have  sustained  the  various 
laws  above  mentioned,  interfering  in  some 
degree  with  freedom  of  contract,  when  they 
have  discussed  the  subject,  have  found  some 
respect  in  which  the  public  were  interested, 
or  thought  to  be.  Thus,  in  forbidding  the 
screening  of  coal  before  weighing,  the  legis- 
lature was  held  to  be  exercising  merely  the 
recognized  governmental  function  of  regu- 
lating weights  and  measures.  State  v. 
Wilson,  7  Kan.  App.  428,  53  Pac.  371; 
Yate8  v.  Milvraukee,  12  Wis.  674.  Limiting 
hours  of  labor  in  mines  or  of  children  in 
factories  has  been  justified  by  the  peril  to 
general  health.  Hoi  den  v.  Hardy,  109  U. 
S.  360,  42  L.  ed.  780,  18  Sup.  Ct.  Rep.  383. 
Prohibition  of  payment  in  orders  has  been 
sustained  upon  the  governmental  power  to 
regulate  current  money.  Hancock  v.  Ya- 
den,  121  Ind.  366,  6  L.  R.  A.  676,  23  N.  E. 
263.  In  Wisconsin,  laws  have  been  treated 
as  or  declared  valid,  though  restricting 
freedom  in  conducting  business,  when  was 
apparent  a  purpose  of  promoting  or  protect- 
ing public  health  in  (slaughter  houses) 
Taylor  v.  State,  35  Wis.  298;  (pharmacists) 
State  v.  Hcincmann,  80  Wis.  253,  49  N.  W. 
818;  (plumbers)  State  ex  rel,  Winkler  v. 
Benzenheig,  101  Wis.  172,  76  N.  W.  346; 
(physicians)  State  ex  rel.  Kellogg  v.  Cur- 
rens,  111  Wis.  431,  56  L.  R.  A.  252,  87  N. 
W.  561.  Obviously,  however,  none  of  these 
considerations  can  be  involved  in  the  policy 
underlying  the  legislation  now  under  con- 
sideration. One  menace  to  public  welfare 
was  suggested  by  counsel  for  plaintiff  in 
error,  based  upon  the  assertion  that  dis- 
charges of  employees,  especially  union  men, 
are  likely  to  be  followed  by  turbulence,  vio- 
lence, and  even  bloodshed ;  hence  that  it  was 
proper  to  deprive  employers  of  their  rights, 
presumably  because  they  are  ordinarily  law- 
abiding,  and  will  not  make  trouble.  We  de- 
cline to  acknowledge  as  a  fact  that  the  la- 
boring men,  as  a  class,  union  or  nonunion, 
are  more  prone  to  lawbreaking  or  violence 
than  other  classes  of  the  community,  or  to 
adopt  the  theory  that  the  legislature  so  as- 
sumed. But  even  if  that  assumption  were 
made,  it  would  constitute  no  justification 
for  depriving  one  man  of  his  liberty  of  con- 
tract, that  another  was  likely  to  commit 
crimes  or  breaches  of  the  peace.  As  well 
deny  the  right  of  private  ownership  of  chat- 
tels because  they  tempt  the  thief  to  steal. 
Neither  the  restriction  imposed  nor  the  pen- 
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alty  is  at  all  relevant  to  the  public  purpose 
sought,  nor  to  tlie  wrongful  acts  threatoied. 
Nevertheless  the  suggested  purpose  seems 
to  have  had  weight  with  the  supr^ne  court 
of  Tennessee  in  Ha/rbison  v.  Knoaville  Iron 
Co.  103  Tenn.  421,  66  L.  R.  A.  316,  63  8. 
W.  956  (p.  443,  103  Tenn.,  p.  321,  56  L.  R. 
A.,  and  p.  960,  63  S.  W.),  as  justifying  an 
act  compelling  mining  employers  to  pay  in 
'  money  orders  for  coal  issued  to  their  wortL- 
men.  Whether  the  characteristics  of  wage 
earners  in  Tennessee  or  the  conception  of 
liberty  are  such  as  to  warrant  the  decision 
must  be  left  to  the  courts  there.  We  can- 
not so  view  them  in  Wisconsin.  It  is  the 
reservation  of  liberty  and  pursuit  of  happi- 
ness  made  by  our  own  Constitution,  tnus 
limiting  the  police  power  conferred  upon 
our  legislature,  by  which  we  must  be  con- 
trolled. Thereunder  we  hold  that  freedom 
to  make,  and  even  more  to  refuse  to  make, 
contracts,  whereby  no  rights  of  others  suf- 
fer, cannot  be  restricted,  imless  otherwise 
will  result  substantial  disturbance  of  tbe 
public  health,  safety,  or  welfare,  and  that 
even  a  possible  tendency  of  some  persons  to 
wrongfully  disturb  the  peace  when  thwarted 
of  their  will  constitutes  no  justification  for 
restraining  others  of  their  just  rights;  nor, 
if  so,  is  the  present  act  at  ail  calculated  or 
reasonably  necessary  to  prevent  the  only 
suggested  menace  to  the  community.  As 
the  legislation  clearly  and  beyond  doubt  in- 
vades the  natural  liberty  of  the  individual, 
it  must  be  void,  unless  we  can  discover  both 
the  existence  of  a  public  need,  and  at  least 
tendency  of  the  statute  to  provide  there- 
for. In  the  search  for  such  need  and  pur- 
pose we  must  and  do  concede  to  the  le^sla- 
tivo  branch  of  the  government  the  fullest 
exercise  of  discretion  within  the  realm  of 
reason,  and,  if  a  public  purpose  can  be  con- 
ceived which  might  rationally  be  deemed  to 
justify  the  act,  the  court  cannot  further 
weigh  the  adequacy  of  the  need  or  the  wis- 
dom of  the  method.  When,  however,  after 
all  diligence  and  reflection,  we  are  unable  to 
discover  any  such  public  need  or  purpose, 
we  have  no  alternative  conclusion,  save  that 
the  legislature  has,  "under  the  g^uise  of  pro- 
tecting the  public  interests,  arbitrarily  in- 
terfered with  private  business,  or  imposed 
unusual  and  unnecessary  restrictions  upon 
lawful  occupations,"  whSch  it  may  not  do. 
Laicton  v.  Steele,  162  U.  S.  133,  38  L.  ed. 
385,  14  Sup.  Ct.  Rep.  499.  It  has,  then, 
taken  from  one  his  liberty  and  property,  not 
for  a  public  purpose,  but  for  the  boiefit  of 
other  individuals,  which  is  but  robbery  un- 
der the  forms  of  law.  Citizens'  Sav,  4 
L.  Asso.  V.  Topeka,  20  Wall.  655,  664,  22 
L.  ed.  455,  401. 

The  act  of  1899  is  further  assailed  upon 
the  charge  that  it  is  class  legislation,  not 
aifeoting  alike  all  persons  similarly  situat- 
ed and  conditioned,  and  therefore  prohibited 
by  the  requirement  of  article  1,  §  1,  of  our 
Constitution, — that  equal  freedom  be  pre- 
served to  all  men, — discussed  in  State  ex 
rel.  Kellogg  v.  Currena,  111  Wis,  431,  56  L. 
K.  A.  252,  87  N.  W.  561,  and  Black  v.  State, 
113  Wis.  205,  89  N.  W.  522.     This  objection 
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was  sustained  in  State  v.  Julow,  129  Mo. 
163.  29  L.  R.  A.  267,  31  S.  W.  781,  and  Gil- 
lespie V.  People,  188  111.  176,  52  L.  R.  A. 
283,  68  N.  E.  1007 ;  but,  as  we  have  reached 
the  conclusion  that  the  legislation  is  not 
within  the  police  power  of  this  state  at  all, 
we  need  not  consider  whether  the  attempt- 
ed exercise  of  that  power  is  defective. 

We  agree  with  the  trial  court  that  the  en- 
actment imder  consideration  exceeded  the 
limitations  imposed  by  the  Constitution  of 
Wisconsin  upon  the  legislature.  It  is  there- 
fore void,  and  conferred  no  power  upon  the 
magistrate  to  make  the  commitment  under 
which  petitioner  was  held  in  custody.  His 
discharge  therefrom  was  not  error. 

The  order  of  the  Superior  Court  of  Mil- 
toaukee  County  ie  affirmed. 


STATE  of  Wisconsin  ex  rel.  J.  E.  JONES 
et  al.,  Reapta., 

V, 

William  H.  FROEHLICH,  Appt. 
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lievees  and  dllcea  to  rentraln  tbe  -wa- 
ters of  a  na-FlKable  river  are  works  of 
internal  improvement  within  the  meaning  of 
a  constltntlonal  provision  prohibiting  the 
state  from  engaging  in  such  works;  and  the 
fact  that  they  might  incidentally  avert  pos- 
sible peril  to  life  is  immaterial. 

(May  19,  1902.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Columbia 
County  in  favor  of  relator  in  a  mandamus 
proceeding  to  compel  him  to  audit  and  cer- 
tify certain  bills  contracted  for  the  con- 
struction of  a  levee  along  the  Wisconsin 
river.     Reversed. 

Statement  by  Dodge,  J.: 

By  chapter  282  of  the  Laws  of  1901  there 
was  appropriated  from  the  general  fund  an 
amount  not  exceeding  $20,000,  "for  the  pur- 
pose of  constructing  and  strengthening  the 
levee  system  already  existing  in  the  vicin- 
ity of  Portage  on  the  Wisconsin  river  in 
Columbia   and    Sauk   counties,  Wisconsin.'* 

I A  commission  appointed  by  the  governor 
was  created  to  have  charge  of  such  work, 
"in  such  manner  as,  in  their  judgment,  will 
best  protect  said  cit^  and  vicinity  from 
the  overflow  of  the  Wisconsin  river."  Said 
commission  was  to  audit  and  certify  the 
bills  thereof,  which  were  to  be  paid  on  the 
approval  of  the  ^vemor.  The  municipali- 
ties in  which  situated  were  requirea  to 
procure  the  necessary  right  of  way  without 
expense  to  the  state.  The  commission  hav- 
ing been  appointed,  incurred  a  certain  bill 
for  surveying,  duly  audited  and  certified 
the  same,  and  it  was  approved  by  the  gover- 
nor. The  secretanr  oJ  state,  however,  re- 
fused to  draw  and  issue  warrants  on  the 
sole  ground  that  the  legislation  is  void, 
whereupon  the  commissioners,  as  relators, 
brought   mandamus    proceedings    to   coerce 

jthe  issue  of  such   warrants.    The  petition 


Note. — Levcea  as  pultlic  improvements. 

The  fact  that  levees  are  public  Improvements 
has  been  more  frequently  assumed  than  stated. 
It  has  been  a  common  practice  to  employ  the 
right  of  eminent  domain  to  acquire  a  right  of 
way  for  them,  and  the  right  of  taxation  to  pay 
for  them.  Under  most  of  the  state  constitu- 
tions, this  was  lawful  only  In  case  they  were 
public  improvements.  In  England  the  same 
theory  has  been  acted  on.  Most  of  the  levees 
or  sea  walls  there  were  constructed  before  the 
question  of  the  duty  to  do  so  reached  the  courts, 
and  the  decisions  therefore  deal  with  the  ques- 
tion of  repair  rather  than  construction.  But 
It  Is  held  that  in  the  absence  of  anything  to 
cast  the  duty  on  someone  else,  the  duty  to  main- 
tain the  sea  walls  is  on  the  King.  Henly  v. 
Lsrme,  5  Blng.  91,  3  Bam.  &  Ad.  77.  So  here, 
the  duty  to  construct  and  maintain  the  levees 
Is  primarily  a  governmental  one,  to  be  provided 
for  by  the  state. 

The  state  has  nu  absolute  power  to  construct 
levees.  Bass  v.  State,  34  La.  Ann.  494  ;  Morri- 
son V.  Morey,  146  Mo.  543,  48  S.  W.  629. 

In  Dubose  v.  Levee  Comrs.  11  La.  Ann.  165, 
the  court  treated  the  right  of  the  public  to 
erect  the  levee  as  controlling,  and  that  of  the 
landowner  along  the  bank  as  subordinate. 

A  levee  along  the  Mississippi  river  to  protect 
the  low  lands  subject  to  inundation  from  over- 
flow is  a  proper  object  for  the  exercise  of  the 
legislative  power  of  local  improvement  and 
taxation.     Dally  v.  Swope,  47  Miss.  367. 

The  state  of  Louisiana,  in  locating  Its  pub- 
lic levees,  acts  in  the  exercise  of  its  police  pow- 
ers, and  private  Injury  resulting  therefrom  is 
damtHim  absque  injuria,  Kgan  v.  Hart,  45  La. 
Ann.  1858,  14  So.  244. 

A  dam  to  protect  land,  built  by  authority  of 
ft8L.R.  A. 


the  legislature  In  the  former  'bed  of  a  river 
which  now  serves  only  as  a  waste  way  during 
high  water,  the  new  channel  untouched  by  the 
dam  being  at  the  time  a  good  and  sufficient 
outlet  at  all  ordlnaiT  high  stages  of  water,  is 
a  lawful  public  improvement.  Payne  v.  Kan- 
sas City,  St.  J.  ft  C.  B.  It.  Co.  112  Mo.  6,  17  L. 
R.  A.  628,  20  S.  W.  322. 

The  public  character  of  the  construction  of 
a  public  levee  located  by  the  state,  which  has 
awarded  to  a  contractor  the  work  of  construct- 
ing it.  is  not  impaired  by  the  fact  that  third  per- 
sons have  bound  themselves  to  the  contractor 
to  supplement  the  contract  price  by  subscrip- 
tions of  money.  Egan  v.  Hart,  45  La.  Ann. 
1358,  14  So.  244. 

If  a  sea  bank  or  wall,  which  the  owners  of 
particular  lands  are  bound  to  repair,  be  de- 
stroyed by  tempest,  without  any  fault  in  such 
owners,  the  commissioners  of  sewers  may 
award  a  new  one  (even  in  a  different  form,  if 
necessary)  to  be  erected  at  the  expense  of  the 
whole  level.  King  v.  Commissioners  of  Sewers, 
8  T.  R.  312. 

Eminent  domain. 

The  power  6t  eminent  domain  has  been  exer- 
cised to  acquire  rights  of  way  for  levees,  with- 
out question. 

The  appropriation  of  land  for  thie  construc- 
I  tlon  of  dikes  within  the  limits  of  a  diking  dis 
trlct  created  for  that  purpose,  under  authority 
of  law.  Is  a  taking  for  a  public,  and  not  a  pri- 
vate, purpose.  Hansen  v.  Hammer,  15  Wash. 
315,  46  Pac.  332. 

Property  may  even  be  taken  for  levee  pur- 
poses without  just  compensation  being  first 
made  therefor,  where  there  Is  such  impending 
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alleges,  as  inducement  to  the  legislation, 
that  in  the  vicinity  of  Portage  the  Wiscon- 
sin river  has  in  many  places  Tow  banks,  fre- 
quently overflowed  at  times  of  high  water, 
though  for  the  most  part  the  country  is  cul- 
tivated and  improved;  that  certain  natural 
water  courses  run  thi-ough  said  low  terri- 
tory, emptying  into  the  Fox  river,  which  at 
low- water  stage  is  about  8  feet  below  the 
level  of  the  Wisconsin,  the  waters  of  which 
latter  river,  at  times  of  unusually  high  wa- 
ter, rise  to  a  level  20  feet  above  the  level  of 
the  waters  of  the  Fox;  that  about  1850  a 
canal  was  constructed,  under  the  authority 
of  the  state,  connecting  the  Fox  and  the 
Wisconsin  at  the  city  of  Portage,  and  that 
the  same  is  now  owned  and  controlled  by  the 
United  States;  that  in  1861  the  town  of 
Lewiston,  from  the  proceeds  of  swamp  lands, 
erected   a   small   dike,   which  was   in    part 


swept  away  in  1880  and  1881;  that  in  18S2 
and  subsequently,  levees  have  been  con- 
structed from  the  proceeds  of  swamp  lands 
and  moneys  appropriated  by  the  United 
States  government,  and  by  private  aid  and 
subscriptions,  and  appropriations  by  the 
city  of  Portage  and  certain  towns;  that 
they  are  inadequate  and  incomplete,  and 
have  been  at  many  times  and  different 
places  broken  through.  A  somewhat  glow- 
ing picture  is  painted  of  the  possibility  of 
the  breaking  through  of  the  waters  of  tlie 
Wisconsin,  the  rush  thereof  across  to  the 
Fox  and  down  its  valley,  so  that  "great  loss 
of  life  and  immense  and  incalculable  de- 
struction of  property  throughout  the  whole 
Fox  river  valley,  and  covering  a  distance 
of  100  miles  in  length  and  several  miles  in 
width,  might  probably  ensue."  It  is  also 
.asserted    that    the    construction    of    levees* 


Imminent  danger  from  Hoods  as  to  admit  of  no 
delay.     Penrice  v.   Wallis,   87    Miss.    172. 

The  state  cannot,  under  the  police  power,  or 
any  implied  power  other  than  that  of  eminent 
domain,  take  the  property  of  a  riparian  owner 
for  lovee  pun>ows,  and  must  in  all  cases  make 
just  compensation  therefor.  Hollingsworth  v. 
Tensas,  4   Woods,  280.  17  Fed.  109. 

Land  of  a  riparian  owner  occupied  for  the 
construction  of  levees,  so  that  she  is  deprived 
of  its  possession  and  beneficial  use,  is  taken  or 
damaged  within  the  meaning  of  the  common- 
hiw  rule ;  and  such  owner  is  entitled  to  compen- 
sation therefor.     Ibid. 

In  liOuisiana  the  necessity  of  levees  has  been 
so  urgent  that  the  shore  owner  has  been  held 
to  hold  his  land  subject  to  the  right  to  place 
levees  upon  it  without  any  compensation. 

One  whose  laud  lies  adjacent  to  a  navigable 
stream  holds  it  subject  to  the  right  of  the  pub- 
lic to  make  levees  thereon.  Dubose  v.  I^vee 
Comrs.  n  La.  Ann.  105. 

And  the  law  conceniing  the  expropriation  of 
private  property  for  public  use  does  not  apply 
to  such  lands  upon  the  banks  of  navigable  riv- 
ers as  may  be  found  necessary  for  levee  pur- 
poses.    I  hid. 

In  locating  and  building  levees  the  state  of 
Louisiana  does  not  appropriate  the  property 
over  which  they  are  constructed,  but  lawfully 
subjects  It  to  a  use  to  which  the  title  is  suth 
ject  under  La.  Civ.  Code,  art.  665,  and  In  so 
doing  acts,  not  under  the  power  of  eminent  do- 
main, but  In  the  exercise  of  the  police  power; 
and  statutes  requiring  compensation  do  not  ap- 
ply to  such  taking,  but  private  injury  resulting 
therefrom  is  damnum  absque  injuria.  Peart 
T.  MeeKer,  45  La.  Ann.  421,  12  So.  490. 

The  provisions  of  the  loth  Amendment  to  the 
Federal  Constitution  prohibiting  the  taking  of 
property  without  due  process  of  law,  or  for 
public  purposes  without  just  compensation, 
have  no  application  to  forced  contributions  or 
local  assessments  levied  for  levee  purposes,  but 
only  to  exactions  made  In  the  exercise  of  the 
right  of  eminent  domain.  Excelsior  Planting 
ft  Mfg.  Co.  V.  Green,  39  La.  Ann.  455,  1  So.  873. 

Where,  by  the  state  law,  lands  bordering  on  a 
river  are  subject  to  a  servitude  whereby  such 
portions  of  them  as  may  be  necessary  for  the 
ronstructlon  of  levees  may  be  used  without 
compensation,  such  servitude  attached  to  land 
the  title  to  which  is  derived  from  the  United 
States.  Kldridge  v.  Trezevant,  160  U.  S.  452, 
40  L.  ed.  490,  10  Sup.  Ct.  Rep.  345. 

The  servitude  of  having  levees  placed  upon 
riparian  lands  without  compensation  Is  coex- 
tensive with  their  liability  to  taxation,  under 
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La.  Const.  1879,  art.  214,  empowering  levee 
commissioners  to  tax,  for  the  erection  and 
maintenance  of  levees,  property  within  the  al- 
luvial portions  of  their  district  subject  to  over- 
flow. Hart  V.  Orleans  Levee  Comrs.  54  Fed. 
5.>9. 

Land  upon  which  a  levee  Is  constructed  be- 
comes riparian,  although  not  actually  washed 
by  water,  under  the  provisions  of  La.  Civ.  Code, 
$  457,  that  the  levee  shall  form  the  banks  of 
the  Mississippi  river,  and  It  Is  subjtvt  as  such 
to  the  servitude  of  having  a  levee  placed  upon 
It   without   compensation   to   the  owner.     IbiA. 

But  the  owner  of  buildings  on  the  line  of  a 
new  levee,  which  are  torn  down  by  order  of  the 
authorities,  is  entitled  to  compensation  tbere^ 
for.  The  levee  servitude  attaches  to  the  soil 
alone.     Mlthoff  v.  Carrol  lion,  12  La.  Ann.  185. 

And  land  cannot  be  taken  without  compensa- 
tion for  levee  purposes  where  the  levee  was  not 
originally  required  to  protect  the  owner's  land 
from  overflow,  but  has  been  rendered  neces- 
sary by  the  closing  of  u  bayou  In  order  to.  re- 
claim sw^amp  lands.  Cash  v.  Whitmore,  13  La. 
Ann.   401,  71  Am.  Dec.  515. 

And  even  If  In  the  original  Louisiana  terri- 
tory there  Is  a  servitude  upon  lands  bordering: 
upon  tlie  Mississippi  river,  which  justifies  the 
taking  of  land  for  a  public  levee  without  com- 
pensation, the  citate  of  Arkansas  has  never 
claimed  or  asserted  It,  and  it  cannot  be  enforced 
In  the  Federal  court.  Board  of  Levee  Inspect- 
ors v.  Crittenden,  36  C,  C.  A.  418,  94  Fed.  613. 

Tawaiion. 

The  character  of  levees  is  so  far  public  as  to 
justify  the  exercise  of  the  right  of  taxation  for 
their   construction. 

Taxation  of  pi-operty  In  a  levee  district  for 
a  levee  to  protect  the  property  Is  for  a  public 
purpose  because  beneflclal  to  a  large  community 
of  people  and  also  to  the  state.  Reelfoot  Lake 
Levee  Dlst.  v.  Dawson.  97  Tenn.  151,  34  L.  R. 
A.  726,  36  S.  W.  1041. 

The  legislature  may  authorize  a  meadow- 
bank  company,  being  a  quasi  corporation,  to 
levy  assessments  upon  benefited  property  for 
the  repair  of  the  riparian  banks  thereon,  it  be- 
ing so  far  of  a  public  character  as  to  prevent 
the  statute  from  infringing  on  the  Constitu- 
tion.    Garrett  v.  Green,  3  Pennyp.  370. 

The  levy  of  a  special  assessment  on  lands  In 
a  levee  district,  to  erect  a  levee  for  the  speoIaJ 
protection  and  benefit  of  the  lands  situate  there- 
in, is  the  exercise  of  the  taxing  power,  and  not 
the  police  power  of  the  legislature,  and  Is  such 
a  tax  as  is  contemplated  In  the  constitutlcsal 
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which  can  be  accomplished  with  the  moneys 
appropriated  by  the  act  in  question,  would 
protect  the  lives  and  property  of  the  citi- 
zens of  the  state  from  tne  dangers  portrayed 
ill  the  petition.  To  this  petition,  and  the 
alternative  writ  based  thereon,  the  attorney 
general,  as  attorney  for  the  state  ajid  for 
the  secretaiy  of  state,  entered  a  general  de- 
murrer, which  being  overruled,  and  he  de- 
claring that  he  had  no  desire  to  make  an^ 
return  controverting  the  facts  of  the  peti- 
tion, judgment  waa  entered  of  peremptory 
mandamus,  commanding  the  secretary  of 
state  to  draw  and  issue  warrants  as  pra^''6d, 
from  which  judgment  the  secretary  of  state 
brings  this  appeal. 

Mr.  E.  R.  Hicks,  Attorney  General,  for 
appellant : 

'*Works  of  internal  iipprovement,"  as  de- 


fined in  the  Constitution,  mean,  not  merely 
the  construction  or  improvement  of  chan- 
nels of  trade  and  commerce,  but  any  kind  of 
public  works  except  those  only  used  by  and 
for  the  state  as  a  sovereign,  in  the  perform- 
ance of  its  governmental  functions. 

Rippe  V.  Becker,  66  Minn.  100,  22  L.  R, 
A.  857,  57  N.  W.  331;  Atty,  Oen.  ex  rel. 
Barbour  v.  Pingree,  120  Mich.  550,  46  L. 
R.  A.  407,  79  N.  W.  814;  Sloaii  v.  State,  51 
Wis.  623,  8  N.  W.  393. 

All  works  within  a  state  by  which  the 
public  is  supposed  to  be  benefited,  such  as 
improving  highways,  channels  of  travel,  and 
commerce,  in  certain  cases  erecting  water 
gristmills,  railroad  improvements,  turn- 
pikes, canals,  public  reservoirs  for  irriga- 
tion, waterworks,  levees,  sewers,  ice  plants, 
and  any  and  all  works  and  enterprises  not 
objects  of  private  concern  alone,  but  of  a 


provisions  regulating  and  restricting  the  levy- 
ing of  general  taxes,  and  must  conform  thereto. 
Reelfoot  Lake  T/evec  Dlst.  v.  Dawson,  97  Tenn. 
151,  34  L.  R.  A.  725,  36  S.  W.  1041. 

A  tax  imposed  upon  commodities  landed  on 
the  beach  or  otherwise  brought  Into  the  town 
for  the  purpose  of  creating  a  fund  for  repairing 
or  building  worlcs  to  protect  the  coast  against 
the  encroachment  of  the  sea  is  a  charitable  use 
making  the  commissioners  charged  with  the 
enforcement  of  the  statute  amenable  to  the 
jurisdiction  of  the  court  of  equity  ;  and  they 
may  be  compelled  to  render  an  account  in  such 
court  of  the  money  levied  and  expended,  and 
be  restrained  from  making  an  undue  levy,  al- 
though the  acts  charged  against  them  may  be 
criminal  in  their  natura,  for  which  they  might 
have  been  proceeded  against  by  indictment, 
Attv.  Gen.  ex  rel.   Izard  v.   Brown,   1   Swanst. 

Duty  of  abutting  otcncr. 

Since  the  duty  to  construct  levees  is  a  pub- 
lic one,  no  obligation  in  respect  thereto  rests 
'ipon  abutting  owners  except  under  peculiar 
circumstances  where  the  duty  has  been  special- 
ly imposed  upon  them. 

The  purchaser  of  riparian  lands  subject  to 
the  rise  and  fall  of  the  river  cannot  by  any 
exercise  of  police  power  be  required  to  erect 
a  bank  to  keep  out  the  water  from  his  own  or 
other  private  lands  or  for  the  benefit  of  navi- 
gation. I'hihidclphla  v.  Scott,  81  Pa.  80.  22 
Am.   Rep.   738. 

In  Baltimore  v.  Leffermnn,  4  Gill,  425,  45 
Am.  Dec.  145,  the  decision  of  the  trial  court 
was  afflrmed  by  a  divided  court  to  the  eff'^ct 
that  the  act  of  1821,  providing  that,  for  the 
more  perfect  security  of  the  basin  and  harbor 
of  Baltimore,  the  corporation  thereof  shall 
have  the  power,  whenever  It  may  deem  the 
same  necessary,  to  compel  owners  of  property 
binding  on  Jones  falls,  within  the  limits  of  the 
city,  to  wall  up  the  same  so  far  as  the  properly 
shall  bind  on  the  falls,  In  such  manner  as  the 
corporation  by  ordinance  may  direct,  was  un- 
constitutional because  it  proposed  to  carry  out 
at  their  expense  an  improvement  for  the  gen- 
eral benefit  of  the  city. 

But  all  riparian  proprietors  were  formerly 
bound,  under  the  Louisiana  act  of  1829,  to 
make  and  keep  up  levees  on  their  front,  and 
are  liable  for  all  damages  and  losses  caused  by 
Their  failure  to  do  so.  Barataria  &  L.  Canal 
Co.  V.  Field,  17  La.  421. 

A  law  requiring  landowners  on  the  banks  of 
the  Mississippi  river  to  make  and  keep  up 
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levees  is  not  a  law  imposing  a  tax,  within  the 
meaning  of  the  act  of  Congress  exempting  from 
taxation  for  five  years  land  purchased  of  the 
United  States.  Crowley  v.  Copley,  2  La.  Ann. 
329. 

However,  the  statutes  Imposing  upon  ripari- 
an proprietors  on  the  Mississippi  river  the  bur- 
den of  constructing  levees  at  their  own  cost 
were  superseded  by  the  acts  of  1867  and  1868, 
since  which  the  parishes  have  been  without  au- 
thority to  bind  the  lands  of  any  front  proprie- 
tor for  the  construction  of  levees  on  the  bank 
of  the  river.  SurgI  v.  Matthews,  24  La.  Ann. 
613. 

And  a  parish  Is  without  authority,  since  the 
passage  of  the  act  of  February  17.  1866,  to 
force  the  front  proprietor  to  pay  the  cost  of 
the  levee  which  It  has  ordered  to  be  constructed 
along  his  front  line.  Police  Jury  v.  Tardos,  22 
La.  Ann.  58. 

Repair. 

T'nder  the  law  of  England  the  duty  of  keep- 
ing the  levees  in  repair  has  been  to  a  large  ex- 
tent shifted  onto  riparian  proprietors  or  local 
communities.  Mr.  Callis  says  the  owner  of  a 
bank  may  be  compelled  to  repair  it.  Sewers, 
115. 

But  this  must  be  in  case  he  was  originally 
bound  to  erect  the  bank,  or  has  In  some  way 
become  charged  with  the  duty.  For  It  has  been 
held  that  no  common-law  liability  rests  upon 
one  whose  land  fronts  upon  a  creek  or 
arm  of  the  sea  to  keep  In  repair  a 
sea  wall  so  as  to  prevent  the  sea  from 
flowing  onto  his  land,  and  thence  onto 
adjoining  lands.  Hudson  v.  Tabor.  L.  R.  2  Q, 
B.  DIv.  290,  46  L.  J.  Q.  B.  N.  S.  463,  36  L.  T. 
N.  S.  492.  25  Week.  Rep.  740,  Affirming  L.  R, 
1  Q.  B.  Div.  225.  34  L.  T.  N.  S.  249,  45  L.  J. 
o.  I\.  N.  S    190.  24  Week.  Rep.  579. 

The  fact  that  the  tenants  of  land  adjoining  a 
river  had  been  in  the  habit  of  repairing  Its 
bank  does  not  bind  those  who  have  the  inherit- 
ance so  as  to  make  them  liable  to  assessment 
I'or  the  entire  expense  of  such  repair.  Rooke's 
^'ase,  5  Coke,  100a. 

A  landowner  adjoining  a  tidal  river  is  not 
bound  to  repair  a  sea  wall  destroyed  or  In- 
jured by  the  concurrence  of  a  storm  and  high 
tide,  which  concurrence  was  extraordinary,  al- 
though as  far  back  as  the  records  exist  the  re- 
pairs have  always  been  made  by  the  front- 
agers, and  there  is  no  evidence  of  repairs  by 
rhe  level,  during  which  time  there  may  have  been 
extraordinary  storms.  Commissioners  of  Sew- 
ers V.  Queen.  L.  R.  11  App.  Cas.  449,  L.  R.  14 
Q.  B.  Div.  561. 
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seneraJ  public  nature,  are  included  within 
the  term  "internal  improvement." 

Union  P.  R,  Co,  v.  Colfaco  County,  4  Neb. 
466;  Weiumpka  v.  Winter,  29  Ala.  660; 
Trover  v.  Merrick  County,  14  Neb.  333,  45 
Am.  Rep.  Ill,  16  N.  W.  690;  Leavenworth 
County  V.  Miller,  7  Kan.  479,  12  Am.  Rep. 
426;  West  Virginia  Trwnsp,  Co,  ▼.  Yolcanio 
Oil  d  Coal  Co.  5  W.  Va.  387;  Yesler  v. 
Seattle,  1  Wash.  311,  25  Pac.  1014;  Wilcox 
V.  Paddock,  65  Mich.  23,  31  N.  W.  609;  Re 
Senate  Resolution,  12  Colo.  287,  21  Pac. 
484;  25  Am.  &  Eng.  Enc.  Law,  p.  91, 
note  4. 

If  the  expenditure  of  the  money  is  for  the 
sole  purpose  of  building  and  strengthening 
the  levee  system  on  the  greatest  river  in 
the  state,  then  clearly  it  is  a  state  work  for 
an  internal  improvement  only. 

State  ex  rel.  Douglas  v.  Hastings,  11 
Wis.  448. 

There  are  no  words  or  phrases  to  be 
found  in  the  text  of  the  statute  itself  which 
would  indicate  that  the  l^slature  had  in 
mind  anything  else  than  simply  the  expendi- 


ture of  this  state  fund  for  the  purpose  of  ao- 
internal  improvement. 

Prieice  v.  Wisconsin  State  Lamd  d  /m- 
pruv.  Co,  93  Wis.  534,  33  L.  R.  A.  645,  67 
N.  W.  918;  Wisconsin  Water  Co,  v.  Win- 
ans,  85  Wis.  26,  20  L.  R.  A.  662,  54  N.  W. 
1003;  Lawlon  v.  Steele,  152  U.  S.  133-137^ 
38  L.  ed.  385-388,  14  Sup.  Ct.  Rep.  499; 
Cooley,  Const.  Lim.  *536,  note  1. 

No  construction  of  any  provision  in  the- 
Constitution  is  permissible  which  so  nulli- 
fies it  that  it  thereby  permits  the  defeat  of 
the  obvious  purpose  and  object  of  oonati- 
tutional  restrictions.  The  constitutional 
limitations  are  the  only  security  that  the 
people  have  against  usurpations,  and  these- 
limitations  are  mandatory. 

Dill.  Mun.  Corp.  §  142;  Cooley,  Const. 
Lim.  *175;  Tiedeman,  Pol.  Power,  5-18; 
Chicago,  M,  d  St.  P.  R.  Co,  v.  Milwaukee, 
07  Wis.  418,  72  N.  W.  1118;  Citizent^  8av. 
d  L,  Asso.  V.  Topeka,  20  Wall.  655,  22  L. 
ed.  456;  Wiscofisin  Keeley  Institute  Co.  t^ 
Milwaukee  County,  95  Wis.  153,  36  L.  R. 
A.  55,  70  N.  W.  68;  tlougues  v.  Douglass, 
7  Cal.  65;  State  ex  reU  Lamb  v.  Cunning- 


A  riparian  owner  cannot  without  due  process 
of  law,  be  required  to  make  repairs  to  an  arti- 
ficial river  bank  constructed  by  the  sUte.  Phil- 
adelphia V.  Scott.  81  Pa.  80.  22  Am.  Rep.  738. 

But  when  the  state  has,  by  her  own  author- 
Ity,  taken  the  land  between  high  and  low  water 
lines  out  of  the  public  use,  and  in  effect  appro- 
priated It  to  the  use  of  the  owner  of  the  quali- 
fied title  by  erecting  a  bank  thereon  to  protect 
his  marsh  lands,  it  is  just  that  he  bear  the  duty 
of  repairing  it.     Ihid. 

A  town  is  liable  to  an  individual  for  dam- 
ages suflfei-ed  from  Its  failure  to  repair  a  sea 
wall,  where  its  grant  from  the  Crown  of  a  bor- 
ough and  pier  or  quay  with  tolls  required  It  to 
keep  the  sea  walls  in  repair.  This  is  upon  the 
ground  that  the  King,  being  bound  to  repair  the 
sea  walls,  could,  upon  a  conveyance  of  the 
manor,  transfer  the  obligation  to  the  grantee, 
and  the  obligation  thus  transferred  could  be  en- 
forced by  an  Individual  suffering  special  in- 
Jury.  Henly  v.  Lyme,  5  Blng.  91,  8  Bam.  & 
Ad.  77. 

The  corporation  of  the  city  of  St.  John,  not 
being  bound  by  its  charter  to  keep  the  sea  walls 
In  repair,  is  not  liable  for  failure  so  to  do ;  It 
does  not  become  liable  by  reason  of  Its  being  a 
grantee  of  the  Crown.  The  court  said,  that  It 
did  not  consider  that  a  subject  has  any  mode 
of  compelling  the  Crown  to  repair  a  sea  wall, 
and  hence  Its  grantee  would  not  be  liable  to  do 
so.  The  court  distinguished  the  case  from 
Lyme  Regis  v.  Henley.  3  Bam.  &  Ad.  89,  5 
Blng.  91,  on  the  ground  that  the  decision  In 
that  case  was  placed  on  the  construction  of 
the  charter.  Coram  v.  St.  John,  1  Hannay  (N. 
B.)  448. 

Under  the  former  Louisiana  law,  which  Im- 
posed the  duty  of  constmctlng  and  maintain- 
ing levees  upon  riparian  owners,  although  a 
planter  was  not  liable  for  the  entire  cost  of 
closing  a  crevasse  not  due  to  his  negligence,  he 
was  bound  to  work  upon  the  levee  with  his  en- 
tire force  as  long  as  a  break  occurred,  and  If 
he  failed  to  do  so  was  liable  to  the  parish  to  the 
extent  of  the  labor  and  materials  which  he 
might  have  furnished.  Watson  v.  Ledoux.  6 
La.  Ann.  796. 

But  a  landowner  on  whose  premises  a  cre- 
vasse occurred  without  fault  on  his  part  was  not 
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liable  to  adjoining  proprietors  for  the  expense^ 
necessarily  incurred  in  closing  the  breach  In  the 
levee,  in  the  absence  of  an  express  or  Implied 
promise  to  pay.  since  the  crevasse  was  the  re- 
sult of  overpowering  force, — an  act  of  God 
which  does  nobody  harm.  Lepretre  v.  General 
Council.  8  I^a.  Ann.  22. 

Under  the  existing  levee  system  of  Louisi- 
ana, a  riparian  proprietor  upon  whose  property 
a  crevasse  has  occurred  is  not  legally  bound  to 
close  it  or  to  rebuild  the  broken  levee;  and 
another  who  voluntarily  furnishes  materials, 
and  pays  for  labor  in  aid  of  closing  the  break 
cannot  compel  the  landowner,  in  an  action 
therefor,  to  reimburse  him  for  the  amount  of 
his  expenditures.  New  Orleans,  Ft.  J.  &  Q.  I. 
R.  Co.  V.  Turcan,  46  La.  Ann.  155,  15  So.  187. 

The  power  of  the  state  to  keep  up  levees  Is 
not  affected  by  the  fact  that  the  riparian  pro- 
prietors are  bound  to  do  so.  State  v.  Clinton, 
26  La.  Ann.  661. 

A  contractor  engaged  In  emergency  work  up- 
on n  levee  ordered  by  the  Orleans  levee  board 
is  authorized  to  Invoke  the  aid  and  assistance 
of  policemen  present  in  arresting  a  person  who 
resists  the  contractor's  entrance  upon  his  prop- 
erty to  execute  the  work,  as  an  illegal  invasioD 
of  his  property  rights.  Koerber  v.  New  Or- 
leans Levee  Board,  51  La.  Ann.  523.  25  So. 
415. 

Leves  districts. 

The  levee  district  organized  to  prevent  the 
overflow  of  a  river  Is  a  political  corporation 
within  the  meaning  of  a  constitutional  provi- 
sion limiting  the  indebtedness  of  such  corpora- 
tions. Morrison  v.  Morey,  146  Mo.  543.  48  8. 
W.  629. 

Levee  districts  are  state  functionaries,  and 
not  corporations,  within  the  prohibition  of  La. 
Const,  art.  56,  as  to  loaning  or  pledging  funds- 
of  the  state.  Fisher  v.  Steele,  39  La.  Ann.  447, 
1  So.  882. 

Tho  creation  of  a  levee  district  by  a  special 
act  of  the  legislature,  designed  to  build  a  levee 
to  reclaim  and  perpetually  protect  a  tract  of 
land  from  periodical  overflow  of  a  river,  where- 
by a  considerable  community,  as  well  as  the 
state,  would  be  beneflted.  Is  within  the  legis- 
lative power,  and  is  not  a  private  corporation,. 
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ham,  83  Wis.  90,  17  L.  R.  A.  145  53  N. 
W.  36. 

Under  the  pretext  of  exercising  police 
power,  the  legislature  cannot  enact  pro- 
hibited legislation. 

Friewe  v.  Wisconsin  State  La/nd  d  Im- 
prov,  Co,  93  Wis.  534,  33  L.  R.  A.  645,  67 
N.  W.  918;  Toledo,  W.  d  W.  R,  Co.  v.  Jack- 
sonville, 67  111-  37,  16  Am.  Rep.  611. 

If  to  accomplish  the  purpose  declared  in 
the  title  of  the  act  requires  an  exercise  of 
police  power,  and  that  power  must  be  sus- 
tained by  an  expenditure  of  money,  then 
it  is  a  local  work,  and  the  expense  must  be 
borne  by  the  locality  benefited,  and  not  by 
the  state  at  large. 

Gooley,  Const.  Lim.  *494;  1  Hare,  Am. 
Const.  Law,  287,  note  3;  Curtis  v.  Whipple, 
24  Wis.  350,  1  Am.-  Rep.  187;  Wisconsin 
Keeley  Institute  Co.  y.  Mihcaukee  County, 
95  Wis.  153,  36  L.  R.  A.  55,  70  N.  W.  68; 
Eorhaoh  v.  Onvaha,  54  Neb.  83,  74  N.  W. 
434. 

The  statute  is  an  appropriation  of  the  gen- 
eral funds  of  the  state  for  the  bettering  of 
the  property  rights  of  a  limited  number  of 


individuals  in  a  restricted  locality,  and  suid» 
an  expenditure  of  general  funds  derived 
from  the  general  taxing  powers  of  the  state 
by  means  of  taxation  is  depriving  the  great 
body  of  the  taxpayers  of  the  state  of  thar 
property  without  due  process  of  law. 

Anderson  v.  Hill,  54  Mich.  477,  20  N.  W. 
549 ;  Dawdson  v.  New  Orleans,  96  U.  S.  97> 
24  L.  ed.  616. 

Messrs,  "EL.  W.  OliynowetlL  and  W.  8^ 
Strondy  for  respondents: 

The  evil  that  was  sought  to  be  remedied 
was  the  building  of  railroads,  waterwavB, 
engaging  in  commerce  and  other  traffic  for 
the  purpose  of  either  ^in  or  loss,  and 
mostly  loss.  The  Constitution  aimed  at 
those  objects,  and  nothing  else. 

Burlington  Ttcp,  v.  Beasley,  94  U.  S.  310, 
24  L.  ed.  161. 

Language  is  not  always  to  be  interpreted 
in  the  literal  sense. 

Sheanon  v.  Pacific  Mut,  L.  Ins,  Co,  83 
Wis.  507,  9  L.  R.  A.  684,  53  N.  W.  878; 
State  ew  rel,  Baltzell  v.  Stevoart,  74/ Wis. 
620,  6  L.  R.  A.  394,  43  N.  W.  947. 

Although  the  work  contemplated  may  be 


and  therefore  does  not  fall  within  the  constitu- 
tional prohibition  that  "no  corporation  shall 
be  created  ...  by  special  law."  Reelfoot 
Lake  Levee  Dlst.  v.  Dawson,  07  Tenn.  151,  34 
L.  R.  A.  725,  36  S.  W.  1041. 

Other  matters. 


An  appropriation  for  the  construction  of 
levees  is  not  for  a  private  purpose.  State  v. 
Clinton,  26  La.  Ann.  561. 

The  state  in  the  exercise  of  her  police  powers 
has  the  exclusive  right  to  determine  the  pro- 
priety, location,  and  mode  of  building  levees 
within  her  borders,  and  after  she  has  so  decided 
and  has  contracted  for  the  public  enterprise, 
a  citizen  or  riparian  owner  on  whose  land  the 
levee  is  about  to  be  built  cannot  effectually  re- 
monstrate and  require  that  It  be  constructed 
differently ;  nnd,  in  case  of  noncompliance  with 
his  demand  by  the  board  of  public  officers  in 
charge  of  the  work  nnd  in  the  event  of  subse- 
quent damages  sustained  by  him,  he  cannot 
hold  the  state  liable,  either  for  compensation 
as  for  property  taken  for  public  purposes,  or 
for  the  injury  sustained  by  him  in  consequence 
of  the  destruction  of  the  same.  Bass  v.  State, 
34  La.  Ann.  494. 

Levees  along  the  Mississippi  in  Louisiana  arc 
not  local  works ;  but,  even  if  so  considered,  the 
general  assembly  has  power  to  authorize  their 
construction,  and  to  provide  means  of  payment 
therefor.     State  v.  Clinton,  26  La.  Ann.  561. 

Forced  contributions  for  levee  purposes,  im- 
posed on  arable  lands  subject  to  overflow  and 
on  baled  cotton,  are  local  assessments,  which 
it  is  not  within  the  power  of  the  legislature  to 
levy.  Excelsior  Planting  &  Mfg.  Co.  v.  Green, 
39  La.  Ann.  455,  1  So.  873. 

The  general  assembly  is  the  exclusive  Judge 
of  the  propriety  of  building  levees;  and  when 
they  have  been  constructed,  and  an  assessment 
has  been  levied  therefor,  no  individual  taxpay- 
er has  the  right  to  resist  the  exercise  of  such 
discretionary  power.  State  v.  Maginnis,  26  La. 
Ann.  558. 

Arkansas  act,  January  7,  1857,  authorizing 
ft  special  levee  tax,  and  which  confers  on  the 
board  of  Inspectors  certain  powers,  is  not  in 
c-onfllct  with  that  clause  of  the  state  Constitu- 
tion which  provides  that  the  county  court  shall 
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have  Jurisdiction  in  all  matters  relating  to 
county  taxes,  "and  in  every  other  case  that  may 
be  necessary  to  the  internal  improvement  and 
local  concerns  of  the  respective  counties,*'  as  a 
levee  is  not  an  "internal  improvement  or  local 
concern."  Those  terms,  as  there  employed,  re- 
late to  public  internal  improvements  and  local 
concerns  for  general  county  purposes, — whicb 
appertain  to  the  county  at  large  as  a  body  poli- 
tic,— and  not  to  Improvements  for  special  local 
purposes  where  the  funds  expended  in  maklng^ 
the  improvement  are  raised  by  assessments  im- 
posed only  on  the  particular  property  improved. 
McGehee  v.  Mathis,  21  Ark.  40. 

A  municipal  corporation  has  no  proprietary 
Interest  in  the  levees  within  its  territorial  llm- 
it5i  which  have  been  dedicated  to  public  use. 
Whatever  rights  it  has  in  them  it  holds  merely^ 
in  trust  for  the  public,  and  the  legislature  has 
no  power  to  destroy  the  trust  or  divert  the- 
property  to  any  use  inconsistent  with  the  pur- 
pose to  which  it  was  dedicated.  St.  Paul  v. 
Chicago,  M.  &  St.  P.  R.  Co.  63  Minn.  330,  84 
L.  R.  A.  184,  63  N.  W.  267,  65  N.  W.  649,  68 
N.  W.  458. 

A  levee  designed  to  prevent  the  overflow  of 
the  surplus  waters  of  the  Mississippi  river  is 
a  work  of  public  improvement  within  the  mean- 
ing of  the  Louisiana  statute  authorizing  the 
const iTict ion  of  a  system  of  levees  or  other  pub- 
lic improvements  to  provide  against  floods,  al- 
though it  is  to  be  owned  by  private  persons 
and  serve  as  a  railnoad  bed ;  nor  is  it  a  grant 
of  the  property  of  the  state  to  a  private  person 
in  violation  of  La.  Const.  1879,  art.  56.  Louisi- 
ana, A.  &  M.  R.  Co.  V.  Tensas  Basin  Levee  Dist. 
Comrs.  58  U.  S.  App.  281,  87  Fed.  694. 

A  statute  providing  for  the  construction  of 
levees  and  the  appropriation  of  lands  therefor 
on  the  petition  of  one  or  more  persons  owning 
or  occupying  land  adjacent  to  the  line  of  the 
proposed  levee,  if  In  the  opinion  of  the  probate 
Judge  the  same  will  be  conducive  to  the  health, 
convenience,  and  welfare  of  any  number  of  citi- 
zens of  the  county,  or  is  necessary  for  the  pro- 
tection of  the  lands  of  such  citizens  or  any  of 
them  from  overflow,  is  unconstitutional  as  per- 
mitting the  taking  of  private  property  for  pri- 
vate purposes.  Smith  v.  Atlantic  &  G.  W.  R. 
Co.  25  Ohio  St.  91 ;  Wright  v.  Thomas,  26  Ohio 
St.  346.  n.  P.  F. 
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{in  internal  impi*ovement,  it  was  not  such 
an  internal  improvement  as  the  framers  of 
the  Constitution  sought  to  prohibit,  and 
therefore  not  within  the  inhibition. 

Lcavcnicorth  County  v.  Miller,  7  Kan. 
479,  12  Am.  Rep.  425;  Osborne  v.  Adams 
County,  106  U.  S.  181,  27  L.  ed.  129,  1  Sup. 
Ct.  Rep.  168;  Bippc  v.  Becker,  56  Minn. 
100,  22  L.  R.  A.  857,  57  N.  W.  331;  Ander- 
son V.  Hill,  54  Mich.  477,  20  N.  W.  549: 
Henderson  v.  State  Soldiers*  &  Sailors' 
Monument  Comrs.  129  Ind.  92,  13  L.  R.  A. 
169,  28  N.  E.  127 ;  Norman  v.  Kentucky  Bd. 
vf  Managers  of  World's  Columbian  Exposi- 
tion, 93  Ky.  537,  18  L.  R.  A.  556,  20  S.  W. 
901;  State  ex  rcl.  St.  Louis  v.  Seibert,  123 
Mo.  424,  24  S.  W.  750,  27  S.  W.  624 ;  Parks 
V.  Soldiers'  d  Sailors'  Home,  22  Colo.  86,  43 
Pac.  542. 

The  act  is  valid  as  a  le^timate  exercise 
of  the  police  power. 

ChicafjOy  Jf.  rf  St.  P.  R.  Co.  v.  Milwaukee, 
97  Wis.  418,  72  X.  W.  1118;  Boston  Beer 
Co,  V.  Massachusetts,  97  U.  S.  25,  24  L.  ed. 
989;  State  ex  rel.  Kellogg  v.  Currens,  111 
Wis.  431,  56  L.  R.  A.  252,  87  N.  W.  564; 
Priewe  v.  Wisconsin  State  Land  d  Improv, 
Co.  93  Wis.  534,  33  L.  R.  A.  645,  67  N.  W. 
918,  103  Wis.  537,  79  N.  W.  780;  Sessions 
v.  Crunkiltou.  20  Ohio  St.  349:  Bittenhaus 
V.  Johnston,  92  Wis.  588,  32  L.  R.  A.  380,  66 
N.  W.  805;  Barbier  v.  Connolly,  113  U.  S. 
%  31,  28  L.  eel.  924,  5  Sup.  Ct.  Rep.  357;  Wil- 
cox V.  Hemming,  58  Wis.  144,  46  Am.  Rep. 
625,  15  N.  W.  435;  Houston  v.  State,  98 
Wis.  486,  42  L.  R.  A.  39,  74  N.  W.  Ill; 
Donnelly  v.  Decker,  58  Wis.  461,  46  Am. 
Rep.  637,  17  N.  W.  389;  Bryant  v.  Robbins, 
70  Wis.  258,  35  N.  W.  545 ;  Green  v.  Smift. 
47  Cal.  536;  Laicton  v.  Steele,  119  N.  Y. 
226,  7  L.  R.  A.  134,  23*  N.  E.  878;  Wilcox 
V.  Paddock,  65  Mich.  23,  31  N.  W.  609. 

Dodge,  J.,  delivered  the  opinion  of  the 
court: 

This  case  presents  for  consideration  and 
decision,  not  the  inherent  limits  of  the  gen- 
eral power  of  appropriation  of  public  mon- 
eys conferred  upon  the  legislature  in  the 
grant  of  the  legislative  power,  nor  the  in- 
herent limits  of  the  general  power  to  pro- 
vide for  good  government  of  the  state,  for 
the  protection  of  the  *'lives.  limbs,  health, 
comfort,  good  order,  morals,  peace,  and 
safety  of  society"  [State  v.  Heinemann,  80 
Wis.*253,  49  N.  W.  818),  called  the  "police 
power,"  but,  instead,  presents  the  question 
whether,  waiving  discussion  of  the  extent  of 
such  powers  as  a  general  proposition,  th/2 
legislature  is  expressly  forbidden  to  enact 
legislation  such  as  that  before  us.  The 
prohibition  relied  on  is  §  10,  art.  8,  of  the 
Constitution:  "The  state  shall  never  con- 
tract any  debt  for  works  of  internal  im- 
provement, or  be  a  party  in  carrying  on 
such  works."  That  by  the  appropriation  of 
money,  to  bo  expended  by  a  state  commis- 
sion in  certain  work,  the  state  is  made  "a 
party  in  carrying  on  such  work,"  cannot  be 
doubted.  Indeed,  that  is  not  questioned, 
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but  only  whether  the  construction  of  the 
proposed  system  of  levees  is  a  work  of  "in- 
ternal improvement,"  within  the  meaning 
of  this  constitutional  inhibition.  The 
words  themselves  are  capable  of  including 
substantially  every  act  within  the  scope  of 
governmental    activity    which    changes    or 

'  modifies  physical  conditions  within  the 
limits  of  the  commonwealth;  but,  as  the 
purpose  of  the  Constitution  was  to  form  a 
g»>vernment  (preamble),  we  must  presume 
that  these  words  were  used  in  sufficiently 
limited  sense  to  permit  the  accomplishment 
of  that  fundamental  purpose,  at  least  to  a 
reasonable  extent.  That  some  limitation 
of  the  broad  meaning  was  intended  has  beeo 
recognized  by  all  branches  of  the  govern- 
ment and  by  the  people,  in  the  unchallenged 
provisions  for  state '  capitol,  university, 
schools  for  blind,  deaf,  and  feeble-minded, 
hospitals,  penitentiaries,  and  the  like,  and 
for  extensive  works  in  improvement  of  the 
ijf rounds  appurtenant  thereto.  On  the  other 
hand,  wo  cannot  doubt  the  use  of  these 
words  in  a  sense  to  exclude  works  which, 
but  for  the  prohibition,  might  have  be«i 
within  the  legitimate  field  of  state  govern- 
ment,— works  having  at  least  some  measure 
of  public  and  governmental  purpose,— else 
the  prohibition  would  have  been  needless. 
The  history  of  the  Federal  and  state  gov- 
ernments during  the  quarter  century  pre- 
ceding our  constitutional  convention  seems 
to  throw  much  light  on  the  reason  for  the 
presence  of  this  section  in  our  Constitution, 
and  on  the  meaning  of  the  words  used  there- 
in. From  about  1820  there  had  been  vigor- 
ous debate  and  partisan  difference  over  the 
propriety  of  a  Federal  policy  of  construc- 
tion of  ''internal  improvements"  within  the 
several  states,  among  the  concrete  illustra- 
tions of  which  toll  roads  and  canals  were 
most  prominent;  but  other  facilities  of  com- 
merce and  navigation,  such  as  improve- 
ments to  harbors  and  navigable  streams, 
were  present.  Several  of  the  states  (nota- 
bly, New  York,  with  its  Erie  canal )  had  un- 
dertaken similar  works  (some  of  them 
with  great  success)  in  development  of  their 
r<»source«,  settlement  of  their  territorj',  and 
l)romotion  of  prosperity  for  their  citizens,  as 
also  even  in  promise  of  actual  profit  to  the 
^tate  treasury  from  operation  of  the  land 
and  water  highways,  which  had  come  to  in- 
clude st/»iun  railroads.  In  1835.  when  the 
state  of  Michigan  was  carved  out  from  tei- 
ritory  of  which  W^isconsin  was  also  a  part, 
popular  sentiment  was  enthusastically  fa- 
vorable to  governmental  activity  in  this  di- 
rection, and  the  new  state  government  was 
comma.nde<i :     **Internal    improvement   shall 

I  be  encouraged  by  the  government  of  this 
state :  and  it  shall  be  the  duty  of  the  legis- 

I  lature,  as  soon  as  may  be,  to  make  provi- 
sion by  law  for  ascertaining  the  proper  ob- 

I  jects  of  improvements,  in  relation  to  roads, 

!  canals,  and  navigable  waters.*'  Mich. 
Const  1835,  art,  12,  §  3:  American  Com- 
monwealths (Mich.,  Cooley)  p.  280.  This 
behest  was  promptly  and  vehemently  obeyed. 
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Very  shorUy  thereafter  the  bubble  hope  of  |  nieiit  of  the  grounds  of  a  state  institution 
direct  profit  to  the  state  treasury  from  the   may    improve   access   to,  and   enhance   the 
governmental   ownership   and    operation   of   value   of,    private   property.     But   in    each 
such    enterprise   collapsed    in   the   blast   of    ca«e  Uie  dominant  purpose  is  obvious,  and 
one  of  those  greatest  of  educators  in  politi     therefore  the  cla^ssification  along  the  line  of 
«al  economy,— a  financial  panic;  and,  in  the  j  distinction  above  stated.     The  decided  cases 
ten  years  intervening  before  our  own  con-    generally  in  their  facts  support  the  forego- 
sUtutional    discussions,    the    pendulum    of  !  ing  coucepUon  and  distinction,  although  not 
popular    sentiment    had    swung    to  the  ex-    alwavs     stating     it    accurately.     Thus      in 
tieme  of  opposition  to  a  policy  such  as  Mich-    Uippc  v.  Becker,  56  Minn.  100,  22  L    R   A 
agan    nad    first   adopted.     In    1846  the  first  ,  857,  57  N.  W.  331,  in  holding  that  a  stat-' 
constitutional   convention   of   Wisconsin   m-  ,  ute  authorizing  the  state  railway  and  ware- 
eluded    an    article   as    follows    (Journal   of  ,  house  commission  to  erect  and  rin  elevators 
Convention,  p.  219)  :     "This  state  shall  en-  .  infringed   the  constitutional    provision,   the 
courage  internal   improvements  by  mdivid-  ;  court  overruled  a  contention  Uiat  it  merely 
uals     associations,    and    corporations,    but   facilitated    a    legitimate    police    purpose  of 
fihall  not  carry  on,  or  be  a  party  in  carrjmg   regulating    the    weighing    and    storing    of 
oil,    any   work    of    internal    improvement;"  ,  jrrain;    also    that   "internal  improvemfnts" 
the  words    by  individuals,  associations,  and    meant    only    channels    of    travel    and  com- 
corporations       having     been     inserted     in    nierce.     The  first  contention  was  overruled 
course    ot    the    deliberations      Though    the ,  on    the   ground    that    building    an  elevator 
Constitution    was    defeats    by    the    people,   could  have  no  relation  to  police  regulation 
this  section  met  with  great  and  general  ap-  ,  of  weighing  and  storing  gr*ain,-al)osition 
proval      It  was  said  by  Mr.  Estabrook  to  to  which  we  should  hcSitate  ti>  aasSTt.     A 
have    been     -as    the    precious    jewel    in  the   more  conclusive  answer  to  the  police  power 
Lead    of   the   toad.       In   the   convention  of  .  argument  would  obviously  have  been  &atif 
184/,   which   framed   the  present   (Tons t i tu-  i  the  work  was  one  of  internal  improvement, 
tion,  the  clause  from  the  former  which  di-  j  within  the  constitutional   meaning,   it  was 
rected   encouragement  of  internal   improve-    forbidden,  although  it  might  facilitate  exe- 
ments  by  private  enterprise  was  at  first  re-  :  cution  of  a  police  power  and  purpose.     In 
ported,  but  afterward  dropped  out,  and  that   disposing    of    the    latter    contention     (that 
prohibiting  the  incurring  of  any  indebted-  i  works    of    internal    improvement    included 
ness    therefor    was    inserted.     The    debates  '  only  means  of  travel  and  transportetion ) . 
make   entirely  clear,  however,  that  the  choice  ,  the   court    said    (Mitehell,    J.;    p.    117,  56 
made  was  between  the  policy  of  permitting   Minn.,  p.  862,  22  L.  R.  A.,  and  p.  335,  67 
governmental  construction  of  "internal  ira-  '  ^-  W. )  that  it  included  "  'any  kind  of  work 
provements,"  and  that  of  leaving  tliem  to  '  that  is  deemed   importent  enough    for   the 
conie     by     private     enterprise.     The     same   state  to  construct,'  except,  of  course,  as  in- 
choice   was   obvious   in   Michigiin,   when   in  i  dicated    in    Leavenworth   County  v.    Miller, 
1850    the    people    reversed    the    policy  com-  1 7   Kan.   479,   403,    12   Am.   Rep.   425,  those 
manded  by  tlie  Constitution  of    1835,   and  i  which  axq  used  exclusively  by  and  for  the 
adopted  a  prohibitory  section  substantially  i  state,  as  a  sovereign,  in  the  performance  of 
like  our  own.     Nowhere  in  the  discussions,    its  govcrnmentel  functions,  such  as  a  state 
however,  can  be  found  anything  in  denial  of  I  capitol,   state   university,  penitentiaries,  re- 
the  desirability  to  the  community  of  the  ex-  '  formatories,  asylums,  quarantine  buildings, 
istence    of    internal    improvements.     There   and  the  like,  for  education,  the  prevention 
cannot  be  doubt  that  this  quarter  century  ,  of  crime,  charity,  and  the  preservation  of 
f^i  vehement  discussion  had  produced  a  fair-  i  public  health   are  all   recognized   functions 
ly  definite  conception  of  what  had  come  to '  of   state  government."     In  other  cajses   the 
be     designated     "internal      improvements" '  expression     "works     of     internal     improve- 
which  either  the  government  was  to  under-  I  nient,"  contained  in  constitutional  prohibi- 
take,  or  was  to  leave  to  private  enterprise,  i  tions  similar  to  ours,  have  been  declared  to 
according  as  one  policy  or  the  other  pre-    include    enterprises    as   follows:     Dredging 
vailed.     We  think   it  clear  that  such   con- i  sand  flats  from  a  river   {Ryerson  v.  Utley, 
4-eptioii   included    those    things   which    ordi-  I  16    Mich.  269)  ;  deepening    and    straighten- 
narily  might,   in  human  experience,  be  ex-    ing  river    (Anderson  v.  Hill,  64  Mich.  477, 
])ecte(l  t<^  be  un<ler taken  for  profit  or  bene-  !  20  N.  W.  549)  ;   constructing  or  operating 
tit  to  the  projierty  interests  of  private  pro-    street  railways   (Atty,  Oen.  eo?  rel.  Barbour 
'■'"'''  '  V.  Pingree,  120  Mich.  550,  46  L.  R.  A.  407, 

79  N.  W.  814)  ;  telephone  or  telegraph  lines 
{Xorthtcestcm  Teleph.  Exchange  Co.  v.  Chi- 
cago, M.  d  8t.  P.  R.  Co.  76  Minn.  334,  345, 
79  N.  W.  315)  ;  irrigation  reservoirs  {Re  Sen- 
ate Resolution,  12  Colo.  287,  21  Pac.  484)  ; 
roads,  highways,  bridges,  ferries,  streets', 
sidewalks,  pavements,  wharves,  levees, 
drains,  waterworks,  gas  works  (obiter; 
Learenworth  County  v.  Miller,  7  Kan.  479, 
403,  12  Am.  Rep.  425)  ;  levees  (Alcorn  v. 
Ilamer,  38  Miss.  652)  :  improvement  of  Fox 


nioters  as  distinguished  from  those  otlicr 
things  which  primarily  and  preponderantly 
merely  facilitate  the  essential  functions  of 
government.  Of  course,  this  line  of  classi- 
fication does  not  exclude  possibility  that 
the  dominant  characteristics  of  one  class 
may  be  present  in  illustrations  of  the  other. 
A  toll-earning  canal,  which  gathers  spread- 
ing waters  within  its  banks,  may  promote 
public  health,  as  also  may  a  drainage  sys- 
tem undertaken  for  improvement  of  the 
lands  of  those  who  construct  it.  Tmprove- 
58  L.  R.  A, 
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river  {Sloan  v.  State,  51  Wis.  623,  632,  8 
N.  W.  393) ;  lcvee8  and  drains  {State  v. 
Hastings,  11  Wis.  448,  463).  It  also  ap- 
pears by  the  relation  in  this  case  that  the 
original  construction  of  the  system  of 
levees,  to  which  those  now  contemplated 
are  to  be  supplementary,  was  done  both  by 
this  state  and  by  the  United  States  as  a 
work  of  internal  improvement,  and  by  the 
municipalities  for  reclamation  and  improve- 
ment of  property.  See  Laws  1873,  chap. 
213;  Laws  1889,  chap.  434;  and  Harden  v. 
Portage,  79  Wis.  126,  132,  48  N.  W.  210. 

In  the  light  of  the  historical  situation 
surrounding  the  framing  of  our  Constitu- 
tion, and  of  the  construction,  both  practical 
and   judicial,  since  given,  we  cannot  doubt 


of  eminent  domain  could  not  be  confeirect 
in  their  aid.  But  that  fact  does  not  pre- 
vent them  from  being  works  of  internal  im- 
provement, forbidden  to  the  general  state 
government.  It  is  on  the  ground  that  such 
works  do  serve  a  public  purpose,  and  are 
within  the  ordinary  police  powers  conferred 
by  the  general  vesting  of  legislative  power, 
that  it  has  been  held  that  the  legislature 
may  delegate  to  counties  and  municipali- 
ties authority  to  aid  them  by  loans  of 
credit.  Bushnell  v.  Beloit,  10  Wis.  195; 
Rogan  v.  Watertoton,  30  Wis.  259.  But 
that  result  is  reached  only  because  the  pro- 
hibition contained  in  §  10,  art.  8,  of  the 
Constitution  applies  only  to  the  geoeral 
Btate  government,  and  not  to  the  minor  polit- 


that,  prima  facie,  levees  or  dikes  to  restrain  j^,  divisions.  Concede  the  state  govern^ 
the  waters  of  a  navigable  river  are  works  ^^^^.  ^^^  ^^  j.^^  ^^^  ^^  ^y^^  ^^^ 
of  internal  improvement,  within  the  mean-  ^^^j^^  ^^^  ^^^^^^  -^  nevertheless  the  state 
ing  of  the  prohibitory  section  invoked  by 
the  attorney  general ;  and  that,  too,  whether 
the  main  purpose  be  promotion  of  naviga- 
bility, creation  of  water  power,  or  recla- 
mation of  adjoining  lands.  In  any  of  these 
there  is  enough  of  pecuniaiy  benefit  to  war- 
rant belief  in  the  possibility,  at  least,  that 
they  may  be  undertaken  by  private  enter- 
prise or  local  associations.  Indeed,  a  part, 
at  least,  of  the  system  which  the  act  of 
1901  proposes  to  construct  and  strengthen 


is  prohibited  from  exercising  that  power  by 
means  of  works  of  internal  improvements. 
The  police  power  has  been  wittily  defined 
as  the  power  to  pajss  unconstitutional  laws,. 
and  some  utterances  of  courts  have  seemed 
to  justify  such  conception.  It  is  neverthe- 
less erroneous.  An  act  which  the  Constitu- 
tion clearly  prohibits  is  beyond  the  power 
of  the  legislature,  however  proper  it  might 
be  as  a  police  regulation  but  for  such  pro- 
hibition.    Sectarian    instruction    cannot  be 


was  the  result  of  the  private  enterprise  of ,  .^^j^  -^  ^^jj^  schools,  however  promotive 
the  Green  Bay  &  Mississippi  Canal  Com- 1  ^^  ^^U^  ^^^^^Ig  ^^^  legislature  may  deem 
pany,  subsequently  taken  over  by  the  Umted  i  ^^  ^^^^^  ^  ^^^  ^y^^^  ^  District  Bd.  of 
States.  On  the  other  hand,  even  though  ,  ^^j^^^^  jy^^^  y^  g^  ^^  y^^  ^^^^  7  L.  R.  A. 
there  be  some  slight  measure  of  general  gov- .  33^  ^^  j^  ^  ^^^  ^^  j^^  impairing  the 
emmental  purpose  likely  to  be  accomplish-  obligation  of  contracts  may  be  enacted,  how 
ed  by  such  structures,  it  is  so  indirect  and 
relatively  so  slight  that  it  cannot  take  the 


work  out  of  the  category  to  which  it  so  oh 
viously    belongs.    Railway     and     toll-road 


ever  essential  to  the  peace  of  the  commu- 
nity. Cornell  v.  Hichens,  11  Wis.  353.  The 
full  extent  to  which  courts  may  go  in  their 
construction   is   to   recognize  that  constita- 


building  is  forbidden  to  *)"• 'tf^*?' y**  *^^  Uons  are  adopted  for  tiie  purpose  of  «tab- 
facihtates   the  moving .  of   militia  and  the  y^j^.^^    goveAiment.    to    whi5i    end    some 

measure  of  police  power  is  essential,  and 
that  a  construction  of  any  prorision  which 
would  wholly  prevent  the  accomplishment 
of  that  purpose  is  to  be  presumed  against^ 
if  any  other  reasonable  one  can  he  found 
'[  I  which   is   consistent  with   the  existence'  of 


transportation  of  supplies  for,  the  state  in- 
stitutions. Removal  of  dangerous  rapids 
from  a  navigable  river  would  tend  to  pro- 
tect life,  yet  the  authorities  hold  it  a  pro- 
hibited internal  improvement,  no  matter 
how    fully    the   legislature   may  have  been 

impressed  with  the  d«i^^^^^^  j^  .^  ^^.^ 

provement   for  the  life-saving  purpose.  *or   f  *T  e.    . 

the  same  reason  the  fact  that  levees  at  the '  ^"'^  ^^  °^ 


this 
ited 


and  other  courts  have  ascribed  a  lim- 
meaning   to   the   words   "internal  im> 


place  in  question  might  incidentally  averii  ^^*^  ux^^^i^  ^  «.«  ^01  u»  to^rruat  un- 
Sensible  peril  to  lifl  cannot  make  them ;  P^^^'«."^^"^ "  ^"^  «^'  ^""^^'^l  ""^J  ***^ 
S2ber  thaS  works  of  internal  improvement,  1  "^^"^"f  "'^^^  cannot  sustem  the  state  gov- 
nor  can  the  declaration  of  such  a  purpose  «rnment  in  being  a  party  to  them  without 
r_  xvl"  i^,^  ^r  *i,^  „^4.  1 ^ r^  !,4rJli^^ !  nullifying  the  behests  of  the  sovereign  peo- 


in  the  title  of  the  act  be  any  more  effective 
to  that  end. 

At  this  point  the  relator  presents  the  ar- 
gument that  in  protection  of  life  and  prop- 
erty, or  otherwise,  there  may  be  found  a 
public  purpose  in  the  construction  of  the 
proposed  levees,  whereby  they  are  brought 
within  the  police  power  of  the  legislature. 
This  may  well  be  conceded  arguendo,  with- 
out changing  the  result.  Important  public 
and  general  interests  may  be,  doubtless  are, 
subserved  by  railroads,  canals,  street  rail- 
ways, and  telegraphs;  else  the  state's  right 
08  L.  K.  A. 


pie,  pronounced  in  the  highest  form  of  writ- 
ten law.  Being  convinced,  as  already 
stated,  that  their  true  meaning  is  such  as 
to  include  the  work  authorized  by  chapter 
282,  Laws  190 1,  we  must  hoid  that  the  leg- 
islature was  forbidden  to  enajct  such  chap- 
ter into  law,  and  that  the  secretary  of 
state  is  neither  required  nor  empowered  to 
issue  warrants  for  expenses  incurred  un- 
der it. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  dismiss  the  proceediz^. 
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Frederick  L.  CX)LWELL,  Respt., 

V. 

Charles  A.  TINKER,  Appt, 
.169  N.  Y.  531.) 

1.  A  Judgment  a^ardlnir  damaicea  for 
criminal  conversation  with  plalntiff*s 
wife  is  witliin  tlie  exception  in  {  17  of  the 
bankruptcy  act,  prorldlng  that  a  discharge 
shall  not  release  judgments  for  wilful  and 
malicious  injuries  to  the  person  or  property 
of  another. 

St,  A  Btatnte  permitting  one  ^l&o  baa 
obtained  a  dlacharflre  in  bankruptcy 
to  apply  to  the  courts  in  which  judgments 
were  rendered  against  him  for  an  order  di- 
recting their  cancelation  has  no  application 
to  judgments  from  which  the  bankruptcy  act 
does  not  release  the  debtor. 

•  (January  81,  1902.) 

APPEAL  by  defendant  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department^  affirming  an  or- 
der of  a  Special  Term  for  New  York  County 
•denying  a  petition  to  cancel  the  record  of 
a  judgment.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Nelaon  Smitli,  for  appellant: 

When  the  enacting  clause  or  purview  of 
a  statute,  as  in  this  case,  is  general,  the 
exceptions  to  it  must  be  strictly  construed, 
and  it  rests  with  the  respondent  to  show 
that  the  judgment  falls  within  some  of  the 
exceptions. 

United  States  v.  Dickson,  15  Pet.  141, 
166,  10  L.  ed.  689,  698:  Minis  v.  United 
States,  15  Pet.  423-445,  10  L.  ed.  791-799; 
Spiers  v.  Parker,  1  T.  R.  141 ;  Sedgw.  Stat. 
&  Const.  Law,  2d  ed.  p.  60;  Potter's  Dwarr. 
Stat.  118,  119. 

The  gravamen  of  the  action  in  which  the 
Judgment  was  recovered  determines  whether 
it  is  within  any  of  the  exceptions  of  the 
statute. 

Bumham  v.  Pidcock,  58  App.  Div.  273, 
«8  N.  Y.  Supp.  1007 ;  Re  Rhutassel,  96  Fed. 
697;  Hargadine-MoKittrick  Dry  Goods  Co. 
V.  Hudson,  111  Fed.  361. 

The  gravamen  of  the  action  in  which  this 
judgment  was  recovered  was  not  for  a  wil- 
ful and  malicious  injury  to  the  person  or 
property  of  Col  well,  but,  on  the  contrary, 
waa  for  the  violation  of  his  marital  rights, 
— ^the  loss  of  consortium  with  his  wife. 

2  Greenl.  Ev.  §  51;  Weedon  v.  Timhrell, 
6  T.  R.  357;  Barnes  v.  Allen,  1  Abb.  App. 
Dec.   Ill;   Re  Tinker,  99    Fed.    80;    Riga- 


ouette  V.  Paulet,  134  Mass.  123.  45  Am. 
Rep.  307;  Chambers  v.  Caulfield,  6  East, 
244;  Winter  v.  Henn,  4  Car.  &  P.  494; 
Bartelot  v.  Hawker,  Peake,  N.  P.  Cas.  pt. 
1,  p.  11;  Wilton  v.  Webster,  7  Oar.  &  P. 
198;  Harvey  v.  Watson,  7  Mann.  &  G.  644. 

Malice  is  not  an  ingredient  of  an  action 
for  criminal  conversation. 

1  Saunders,  PI.  &  Ev.  5th  Am.  ed.  874- 
881;  Abbott,  Trial  Ev.  2d  ed.  863-867. 

The  only  evidence  required  to  support 
such  an  action  is  proof  of  the  plaintiflf'a 
marriage,  and  of  the  defendant's  sexual  in- 
tercourse with  his  wife. 

Bedan  v.  Turney,  99  Cal.  649,  34  Pac. 
442. 

An  action  for  ci'iminal  conversation  will 
lie,  although  the  defendant  did  not  know 
that  the  woman  with  whom  he  conversed 
in  that  way  was  the  plaintiff's  wife,  or  was 
married.  His  intention,  or  his  knowledge, 
is  wholly  immaterial  as  affecting  the  grava- 
men of  the  action. 

Wales  V.  Miner,  89  Ind.  118. 

The  malice  meant  by  the  bankrupt  act  is 
positive  malice. 

Bumham  v.  Pidcock,  58  App.  Div.  273, 
68  N.  Y.  Supp.  1007;  Neal  v.  Clark,  95  U. 
S.  704-709,  sub  nom,  Neal  v.  Scruggs,  24 
L.  ed.  686,  587;  Strang  v.  Bradner,  114  U. 
S.  565-559,  29  L.  ed.  248,  249,  5  Sup.  Ct. 
Rep.  1038;  Hennequin  v.  Clews,  111  U.  S. 
676-681,  28  L.  ed.  565-567,  4  Sup.  Ct.  Rep. 
576. 

This  conversation  with  the  respondent's 
wife  was  not  an  injury  to  his  person. 

Mitchell  V.  Rochester  R.  Co,  151  N.  Y. 
107,  34  L.  R.  A.  781,  46  N.  E.  354;  Mur- 
ray V.  Chicago  d  N,  W.  R,  Co.  62  Fed.  24; 
Western  U.  Teleg.  Co.  v.  Call  Pub.  Co,  181 
U.  S.  93-103,  45  L.  ed.  766-771,  21  Sup.  Ot 
Rep.  561. 

This  criminal  conversation  with  respond- 
ent's wife  was  not  an  injury  to  his  prop- 
erty. 

A  husband's  right  of  consortium  is  not 
property  or  a  property  right. 

Cregin  v.  Brooklyn  Crosstoicn  R.  Co,  83 
N.  Y.  595,  38  Am.  Rep.  474;  Bigaouette  v. 
Paulet,  134  Mass.  124,  45  Am.  Rep.  307; 
Jones  V.  Utica  d  B,  River  R.  Co.  40  Hun, 
361;  Baker  v.  Bolton,  1  Campb.  493; 
Lynch  v.  Davis,  12  How.  Pr.  323. 

Mr.  Tliomas  McAdam,  for  respondent: 

The  discharge  did  not  operate  on  the 
debt  in  suit. 

The  judgment  is  for  an  injury  to  the 
person  and  property  of  the  plaintiff. 


Note. — As  to  effect  of  discharge  in  bank-  {  Judgment  or  instrument  in  writing,  see  note 
niptcy  upon  liability  for  alimony,  see,  in  this  to  Cobb  v.  Overman  (C.  C.  App.  4th  C.)  54  L. 
•erlee,   Barclay  v.  Barclay   (111.)   61  L.  R.  A.  |  R,  A.  369. 


861 ;  and  Flte  v.  Flte  (Ky.)  58  L.  B.  A.  265. 


For  discharge  as  affecting  action  for  conver- 


For  effect  of  discharged  Judgment  as  a  basis  I  sion,  see  Bryant  v.  Kinyon  (Mich.)  63  L.  R.  A. 


of  redeeming  lands  from  sale  under  a  prior  > 
Judgment,  see  Pease  v.  Ritchie  (111.)  8  L.  R.  I 
A.  666.  I 

For  fixed  liability  of  bankrupt  evidenced  by 
-68  L.  R.  A. 


801. 

As  to  effect  of  discharge  on  Judgment  for 
libel,  see  the  following  case  of  McDonald  ▼. 
Brown. 
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Croth  V.  Wuahbiirn,  34  Hun,  509;  Crcg- 
in  V.  Brooklyn  Croastoicn  R.  Co.  75  N.  Y. 
195,  31  Am.  Rep.  459,  83  X.  Y.  595,  38  Am. 
Rep.  474. 

Criminal  conversation  with  the  wife  is 
a  personal  injury  to  the  husband,  and  is 
an  arrestable  wrong. 

Delamatcr  v.  Russell,  4  now\  Pr.  234; 
Straus  V.  Schicarzuaeldcn,  4  Bosw.  627 ; 
Code  Civ.  Proc.  §  3343,  subd.  9. 

The  judgment  is  for  a  malicious  and  wil- 
ful injury. 

Actual  malice  in  criminal  law  is  distin- 
guishable from  actual  malice  in  civil  cases. 

"Malicious*'  as  used  in  the  bankruptcy 
law  does  not  mean  "malicious"  as  used  in 
the  criminal  law,  but  as  used  in  the  law  of 
torts    (civil  matters). 

Bigelow,  Torts,  p.  12;  Re  Maples,  105 
Fed.  919;  United  States  v.  Reed,  86  Fed. 
309. 

It  is  not  necessary  that  an  intense  hos- 
tility exist;  slight  hostility,  or  any  sinister 
motive,  or  indirect  motive  to  wrong,  makes 
the  act  malicious. 

Bigelow,  Torts,  p.   98. 

"Malice"  in  it^s  legal  sense  means  a 
wrongful  act  done  intentionally  without 
just  cause  or  excuse. 

Bromage  v.  Prosser,  4  Barn.  &  C.  247. 

"Actual  malice"  means  the  doing  of  tlu» 
act  wilfully  and  intentionally,  without  just 
cause  or  excuse. 

Bigelow,  Torts,  p.  81  ;  Ratehiffe  v.  Evans 
[1892]  2  Q.  B.  524;  Mrllin  v.  While 
[1894J  3  Ch.  276. 

For  the  adjudicated  construction  of  sub- 
div.  2,  §  17,  of  the  bankruptcy  act,  see — 

Re  Cotton,  2  X.  Y.  Legal  Ohs.  370:  Re 
Blumherg,  94  Fed.  476;  Re  Maples,  105  Fed. 
919:  Disler  v.  McCauley,  35  Misc.  411.  71 
N.  Y.  Supp.  949;  Re  Freehe,  109  Fed.  620. 

Bartlett,  J.,  delivered  the  opinion  of 
the  court: 

The  rcHj)ondent  recovered  in  the  supreme 
court  a  judgment  against  the  appellant  on 
the  9th  day  of  February,  1897,  whicli  was 
entered  in  the  clerk's  oilice  of  the  county  of 
Xew  York,  for  $50,653.98  damages  and 
costs,  in  an  action  for  criminal  conversa- 
tion with  his  wife.  On  the  13th  day  of 
September,  1899,  the  appellant  was  adjudi- 
cated a  bankrupt  on  his  own  petition  by 
the  district  court  of  the  United  States  for 
the  southern  district  of  New  York.  On  the 
2d  day  of  February.  1890,  the  ap|)ellant 
was  duly  discharged.  Section  17  of  the 
bankruptcy  act  [30  Stat,  at  L.  550,  chap. 
541]  reads  in  part  as  follows:  "A  dis- 
charge in  bankruptcy  shall  release  a  bank- 
rupt from  all  his  provable  debts  except  such 
as  .  .  .  (2)  are  judgments  in  actions 
for  frauds,  or  obtaining  property  by  false 
pretenses  or  false  representations,  or  for 
wilful  and  malicious  injuries  to  the  person 
or  property  of  another."  Section  1268  of 
the  Code  of  Civil  Procedure  provides,  in 
substance,  that  at  any  time  after  one  year 
has  elapsed  since  a  bankrupt  was  dis- 
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charged  from  his  debts  pursuant  to  the  i\rt» 
of  Congi-ess  relating  to  bankruptcy,  he  may 
apply,  upon  proof  of  his  discharge,  to  the 
court  in  which  the  judgment  was  rendeied 
against  him  for  an  order  directing  the 
judgment  to  be  canceled  and  discharged  of 
record.  If  it  appears  upon  the  hearing 
that  he  has  been  discharged  from  the  pay- 
ment of  that  judgment,  or  the  debt  upon 
which  it  was  recovered,  an  order  must  be 
made  directing  that  it  be  canceled  and  dis- 
charged of  record.  When  the  bankrupt  ap- 
plied for  his  discharge  to  the  United 
States  district  court,  the  respondent  chal- 
lenged the  jurisdiction  of  the  court  on  the 
ground  that  the  only  debt  apj)earing  in  the 
schedules  of  the  bankrupt  was  the  judg- 
ment referred  to  in  the  action  for  criminal 
conversation,  and,  as  that  could  not  be  di-?- 
charged  by  proceedings  in  bankruptcy,  the 
court  was  precluded  from  granting  the  dis- 
charge, as  there  was  nothing  for  it  to  op- 
erate upon.  The  learned  district  judge,  in 
sustaining  the  exception  to  this  objection, 
held  that  the  ordinary  wurse  of  procedure 
in  adjudging  discharges  is  to  grant  the  ap- 
plication if  the  bankrupt  is  otherwise  en- 
titled to  the  discharge  without  determining; 
in  any  way  the  effect  of  its  releasing  any 
particular  debt,  whether  contained  in  the 
schedules  or  not,  and  thereupon  the  dis- 
charge was  granted.  After  the  expiration 
of  one  year  from  the  time  of  the  discharge 
of  the  bankrupt,  he  applied  for  the  cancela- 
tion of  the  judgment  uiuler  §  1268  of  the 
Code.  The  special  term  denied  the  motion 
on  the  groinid  that  the  judgment  was  re- 
covered for  wilful  and  malicious  injurie-? 
to  tlu^  person  and  property  of  another.  The 
appellate  division  afUrmed  this  order,  but 
with  leave  to  appellant  to  renew  the  appli- 
cation upon  such  additional  papers  as  may 
be  advised.  This  leave  to  renew  was  based 
upon  the  view  entertained  by  the  learned 
court  that  nothing  was  before  them  to  show 
upon  what  the  verdict  against  the  appel- 
lant was  based  except  a  general  allegati<»n 
that  it  was  an  action  for  criminal  conversa- 
tion, and  that  the  real  nature  of  the  action 
could  not  he  determined  unless  the  judg- 
ment record  was  l)efore  the  court,  as  an 
action  for  criminal  conversation  does  not 
necessarily  involve  malice  against  the  plain- 
titT.  It  is  therefore  important  to  determiiu'^ 
what  is  implied  by  a  judgment  entered  upon 
the  verdict  of  a  jury  finding  the  defendant 
guilty  of  criminal  conversation  with  the 
plaiin ill's  wife.  Section  3343  of  the  Code 
(subdiv.  9)  defines  a  "personal  injury"  to 
l)e,  among  other  things,  criminal  conversa- 
tion. As  this  is  a  mere  legislative  defini- 
tion of  a  personal  injury,  for  the  guidance 
of  the  courts  in  this  state,  it  may  be  re- 
garded for  the  purposes  of  this  discussion 
as  of  no  binding  force  in  the  determinati<»iT 
of  the  Federal  question  now  presented.  3t 
is  very  dear  upon  principle  and  authority 
tliat  criminal  conversation  is  a  wilfiil  an«l 
malicious  injury  to  both  the  person  and  the 
property   of   the    husband.     In     the    recent 
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case  of  Re  Freche,  109  Fed.  620,  the  United 
States   district   court   of   New   Jersey   held 
that  a  judgment  in  a  father's  a<?tion    for 
the  seduction  of  his  daughter,    under    the 
law  of  New  Jersey,  is  one  for  the  wilful  and 
malicious   injury   to  the   person   and   prop- 
erty of  another,  within  the  meaning  of   § 
17  of  the  bankruptcy  act,  and  is    not    re- 
leased  by   a   discharge.     The    learned    dis- 
trict judge  in  his  opinion    uses    this    lan- 
guage:    "The  judgment  recovered    in    this 
case  in  the  state  court  is  based  upon  the 
theory  of  compensating  the  plaintiff  for  the 
injuries  which  he  had  sustained  to  his  {)cr- 
son  or  property  or  both.     From  the  nature 
of    the    case,    the    act    of     the    defendant, 
Freche,  which  caused  the  injury,  was  wil- 
ful, because  it  was  voluntary.     The  act  was 
unlawful,  wrongful,  and  tortious,  and,  be- 
ing wilfully  done,  it  was  in  law  malicious. 
It  was  malicious  because  the  injurious  con- 
sequences which  followed  the  wrongful  act 
were   those   which   might   naturally   l>e   ex- 
pected to  result  from  it,  and  which  the  de- 
fendant, Freche,  must  bo  presume<l  to  have 
had  in  mind  when  he  committed  the  offense. 
'Malice'   in   law   simply  means   a   depraved 
inclination  on  the  part  of  a  person  to  dis- 
regard the  rights  of  others,  which  intont  is 
manifested  by  his  injurious  acts.     While  it 
might  be   true   that  in    the    unlawful    act 
Freche  was  not  actuated  by  .hatred  or  re- 
venge or  passion  towards  tlie  plaintiff,  nev- 
ertheless, if  he  acted  wantonly  against  what 
any   man   of   reasonable    intelligence    mu^t 
have  known  to  be  contrary  to  his  duty,  and 
purposely   prejudicial  and   injurious   to  an- 
other,    the    law    will    imply    malice."     See 
also  United  States  v.   Reed,  8t)    Fed.    308, 
312.     ITie   husband's    right   to   the   services 
of  his  wife  is  a  right  of  property.     In  Crr- 
gin  V.  Brooklyn  Crosstoun  R.  Co.  75  N.  Y. 
192,  31  Am.  Rep.  450,  Judge  Rapallo  speak- 
ing of  this  right,  said:     "He  had  the  right 
to   the  services   of  his   wife.     .     .     .     They 
were   of   pecuniary   value  to   liini,   and   any 
wrong  by  which   he   was  deprived   of  tho.s'e 
services,  or  put  to  expense  to  remedy  or  pal- 
liate the  consequences  of  tlie  injury  to  his 
wife,  was  a  wrong  done  to  liis  rights  ami 
interests."     See  also  tlie  same  case  reported  | 
in  83  N.  Y.  595,  38  Am.  Kep.  474.    On  prin-  i 
ciple   criminal    conversation   with   the    wife  ! 
is  a  personal  injury  to  the  liusband,  with-  j 
out  regard  to  the  statute) ry  declarations  to  | 
that  effect   in    this    state.     While    loss    of  I 
service  is  usually   pleaded   in  this   form   of' 
action,  yet  its  real   foundation   is   the   per-  " 
sonal   injury   inflicted    upon    the    husband.  I 
The    offense    charged    is    a    most    grievous  i 
wrong  against  social  order  and  society.     It 
strikes  at  the  foundations  of  the  lionu*  and 
the  legitimacy  of  offspring.     The    husband, 
who  is  entitled  to  live  with  his  wife,  and  en-  ' 
joy   her   society    in   the   marriage   relation, 
finds  himself  hun)iliated,  and.  to  a  ctnlain 
extent  disgraced,  by  a  public  scandal;   the 
marriage   bed    is   di«^honored;    his   domestic 
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peace  and  comfort  are  destroyed,  and  he  is 
subjected  to  great  mental  suffering.  In  Bro- 
mage  v.  Prosaer,  4  Barn.  &  C.  247,  Bayley, 
J.,  writing  in  an  action  for  words  spoken 
of  the  plaintiffs  in  their  trade  and  business 
as  bankers,  said:  "  'Malice,*  in  common  ac- 
ceptation, means  ill  will  against  a  person, 
but  in  its  legal  sense  it  means  a  wrongful 
act  done  intentionally  without  just  cause  or 
excuse."  If  there  is  such  a  thing  as  malice 
in  law,  and  if  it  is  ever  presumed  by  reason 
of  the  act  committed,  it  would  seem  to  be  in 
an  action  for  criminal  conversation,  where 
a  jury  has  awarded  the  injured  husband 
damages  in  the  sum  of  $50,000.  The  defend- 
ant alleges  this  recovery  in  his  petition  upon 
which  tliis  proceeding  is  founded.  In  many 
causes  of  action  it  is  a])parent  that,  to  deter- 
mine whether  an  act  is  wilful  or  malicious, 
the  surrounding  circumstances  must  be  con- 
sidered :  but  in  an  action  for  criminal  con- 
versation, the  fact  of  criminal  intercourse 
being  established,  malice  in  law  must 
follow,  and  the  circumstances  are  import- 
ant only  on  the  question  of  damages.  A  per- 
son voluntarily  invading  and  destroying  the 
marriage  relation  is  guilty  of  a  wilful,  wan- 
ton act,  and  it  is  not  necessary  to  prove  that 
he  was  moved  by  liatred,  revenge,  or  passion 
towards  the  husband.  The  law  in  such  a 
I  case  implies  malice,  and  the  judgment  that 
follows  is  for  both  a  wilful  and  malicious 
injury'  to  the  person  and  property  of  an- 
other. The  policy  of  the  bankrupt  law  is  to 
discharge  the  honest  and  unfortunate  debtoi 
from  his  contract  obligations,  and  not  free 
him  from  judgments  involving  his  fraud, 
which  implies  moral  turpitude  or  intentional 
wrong,  or  judgments  for  wilful  and  mali- 
cious injuries  to  the  person  or  property  of 
another.  In  the  case  of  Re  Cotton,  2  N.  Y. 
Legal  Obs.  370,  Fe<l.  (^as.  No.  3,269,  the 
court,  in  commenting  on  this  latter  class  of 
cases,  said:  In  all  of  these  ca.ses  it  is  held 
that  the  payments  provided  for  by  the  judg- 
ments and  decrees  are  of  penalties  or  fines 
imposed  for  wrongful  or  criminal  acts,  or 
to  enforce  a  moral  or  natural  duty,  rather 
than  of  the  nature  of  debts.  See  also  Re 
B I  limber g,  94  Fed.  476. 

The  real  nature  of  this  action  is  sufficient- 
ly ap|)areut  from  the  petition  of  the  defend- 
ant. The  order  of  the  special  term,  in  deny- 
ing the  defendant's  motion  that  the  judg- 
ment in  this  action  be  canceled  and  dis- 
charged of  record,  protects  the  defendant, 
as  it  is  without  prejiulice  to  any  right  he 
may  have  to  prosecute  an  action  to  procure 
a  determination  of  the  effect  of  the  dis- 
charge in  bankruptcy  upon  the  said  judg- 
ment, or  otherwise  test  the  validity  of  the 
discharge  as  a  release  of  said  defendant 
from  said  judgment. 

The  order  of  the  Appellate  Division  should 
he  affirmedy  with  costs  to  the  plaintiff. 

Parker,  Ch.  J.,  and  Gray,  O'Brien^ 
Haigrht,  Cnllen,  and  Werner,  J  J.,  concur. 
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A  Jadirment  for  tbe  poblication  of  a 
libel  Is  within  the  clause  of  the  bankruptcy 
act  excepting  from  release  Judgments  for 
wilful  and  malicious  injuries,  to  the  person 
or  property  of  another. 

(February    3,    1902.) 

ON  DEMURRER  to  the  plea  in  an  action 
to  enforce  a  writ  of  scire  facias  against 
bail  for  the  satisfaction  of  the  judgment. 
iitistained. 

The  facts  are  stated  in  the  opinion. 

Mr,  J.  J.  Dookery  for  petitioner,  in 
support  of  demurrer. 

Mr.  Dexter  B.  Potter,  for  defendant, 
■contra: 

The  judgment  beine  a  provable  one,  the 
bankrupt  was  released. 

Ellis  V.  Ham,  2S  Me.  385;  Blake  v.  Bige- 
lotc,  5  Ga.  437;  Be  Comstock,  22  Vt.  642; 
Re  Sidle,  2  Nat.  Bankr.  Reg.  220,  Fed.  Gas. 
No.  12,844;  Re  Tinker,  99  Fed.  79;  Henne- 
pin V.  Clews,  111  U.  S.  676,  28  L.  ed.  565, 
4  Sup.  Ct.  Rep.  676. 

The  judgments  not  discharged  are  like 
the  following: 

A  judgment  directing  the  bankrupt  to 
pay  alimony. 

Re  Garrett,  2  Hughes,  235,  Fed.  Gas.  No. 
5,252. 

A  fine  for  contempt  in  violating  an  in- 
junction. 

People  V.  Spalding,  10  Paige,  284;  Macy 
V.  Jordan,  2  Denio,  670. 

The  liability  of  the  defendant  at  bar  has 
not  become  fixed  so  as  to  preclude  him  from 
setting  up  the  defense  here  interposed. 

R.  1.  Gen.  Laws,  jl  1,  §  2,  p.  902;  Kirhy  v. 
<}arrison,  21  N.  J.  L.  179;  Richardson  v. 
Mclniyrc,  4  Wash.  C.  C.  412,  Fed.  Gas.  No. 
11,789;  Kane  v.  Ingraham,  2  Johns.  Gas. 
403;  Olcott  V.  Lilly,  4  Johns.  407;  Thomae 
V.  Brown,  9  Watts,  288. 

TilUngliast,  J.,  delivered  the  opinion  of 
the  court: 

This  is  scire  facias  against  bail.  The 
writ  sets  out  that  by  the  consideration  of 
the  common  pleas  division  of  this  court  on 
the  25th  day  of  December,  1900,  the  plain- 
tiff recovered  judgment  against  Torrey  E. 
Wardner  for  the  sum  of  $250  and  costs,  and 
that,  although  execution  has  been  issued  on 
said  judgment,  it  still  remains  unsatisfied, 
and  the  ofiicer  to  whom  the  execution  was 
directed  has  returned  thereon  that  he  could 
not  find  either  the  body  or  the  estate  of  the 
said  Torrey  E.  Wardner,  whereon  to  levy 
the  same.  Wherefore  he  brings  this  action 
against  the  defendant,  who  became  bail  for 

Note, — See  the  preceding  case  of  Colwell  v. 
Tinker,   and   footnote  thereto. 
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the  said  Torrey  E.  Wardner  on  the  original 
writ  in  the  action  aforesaid.  To  this  ac- 
tion the  defendant  files  a  plea  in  which  he 
sets  out  that  the  plaintiff  ought  not  to  have 
his  execution  against  him,  l^cause  he  saTs 
tliat  the  said  Torrey  E.  Wardner,  after  the 
recovery  of  the  judgment  aforesaid,  and  be- 
fore the  issuing  of  the  writ  in  this  case,  to 
wit,  on  the  19th  day  of  January,  being 
bankrupt  and  insolvent,  did  file  his  petition 
for  relief  as  a  bankrupt  in  the  district  court 
I  of  the  United  States  for  the  district  of 
Massachusetts,  and  was,  on  said  19th  day 
of  January,  adjudged  to  be  bankrupt  and 
insolvent;  and  that  he  afterwards  entered 
into  a  composition  with  his  creditors,  whidi 
was  duly  accepted  by  a  majority  of  those 
whose  claims  have  been  allowed,  which  own- 
position,  on  the  11th  day  of  June,  190 1,  was 
duly  confirmed  by  said  United  States  dis- 
trict court.  The  plea  also  sets  out  that  on 
said  11th  day  of  June  said  Torrey  £.  Ward- 
ner filed  his  petition  for  discharge  from  all 
Srovable  debts  existing  at  the  time  when 
is  petition  for  relief  was  filed,  of  which 
said  provable  debts  the  judgment  mentioned 
in  9aid  writ  was  one,  and  l£at  a  decree  was 
thereupon  duly  entered  in  said  United 
States  district  court,  discharging  the  said 
Torrey  E.  Wardner  from  all  of  his  debts 
outstanding  at  the  time  of  the  filing  of  his 
petition  for  relief.  Wherefore  the  defend- 
ant in  this  case  prays  judgment  if  the 
plaintiff  ouzht  to  have  his  execution  against 
him,  etc.  To  this  plea  the  plaintiff  demurs 
on  the  grounds  (1)  that  the  discharge  in 
bankruptcy  of  the  said  Torrey  £.  Wardner 
does  not  "release  the  defendant;  and  <2) 
that  tlie  debt  upon  which  the  present  aclion 
is  based  is  not  one  dischargeable  in  bank- 
rutpcy,  because  said  debt  is  founded  upon 
a  judgment  obtained  in  an  action  of  tres- 
pass on  the  case  for  libel,  and  was  obtained 
before  the  said  W^ardner  filed  his  petition 
in  bankruptcy. 

Section  17  of  chapter  3  of  the  United 
States  bankruptcy  law  of  1898  provides 
that  ''a  discharge  in  bankruptcy  snail  re- 
lease a  bankrupt  from  all  of  his  provable 
debts  except  such  as  (1)  are  due  as  a  tax 
levied  by  tlie  United  States,  the  state, 
county,  district,  or  municipality  in  which 
he  resides;  (2)  are  judgments  in  actions 
for  frauds,  or  obtaining  property  by  false 
pretenses  or  false  representations,  or  for 
wilful  and  malicious  injuries  to  the  person 
or  property  of  another;  (3)  have  not  been 
duly  scheduled  in  time  for  proof  and  al- 
lowance, with  the  name  of  the  creditor,  if 
known  to  the  bankrupt,  unless  such  creditor 
had  notice  or  actual  knowledge  of  Uie  pro- 
ceedings in  bankruptcy;  or  (4)  were  cre- 
ated by  his  fraud,  embezzlement,  misappro- 
priation, or  defalcation  while  acting  as  an 
ofiicer,  or  in  any  fiduciary  capacity."  [30 
Stat,  at  L.  550,  chap.  541. J  The  only  ques- 
tion raised  by  the  pleadings  is  whether  the 
discharge  in  bankruptcy  of  said  Torrey  E. 
Wardner  released  him  from  the  judgment 
debt  above  mentioned.    The  answer  to  this 


1902. 


McDonald  v.  Bbown. 


769 


question,  of  course,  depends  entirely  upon 
the  construction  which  shall  be  put  upon 
the  language  used  in  clause  2  of  said  §  17> 
viz,,  "or  for  wilful  and  malicious  injuries 
to  the  person  or  property  of  another,"  If 
<a  judgment  in  an  action  for  libel  is  a  judg- 
ment based  on  wilful  and  malicious  injury 
to  the  person  of  another,  then  it  is  within 
the  exception,  and  is  not  released  by  the 
discharge  of  the  bankrupt.  A  libel  is  both 
a  public  wrong  and  a  private  wrong.  The 
remedy  for  the  public  wrong  is  by  indict- 
ment or  other  criminal  proceeding,  while 
the  remedy  for  the  private  wrong  is  by  a 
civil  action  at  common  law,  which  is  classed 
and  known  as  a  "tort  action."  One  of  the 
essential  elements  of  every  libel  is  malice. 
And  no  declaration  which  should  fail  to 
•charge  that  the  publication  complained  of 
was  malicious  would  state  a  cause  of  ac- 
tion. Whether  there  was  actual  malice 
(that  is,  an  evil  intent  or  motive,  arising 
from  spite  or  ill  will)  in  connection  with 
the  publication,  or  only  the  malice  which 
exists  by  implication  of  law  from  the  pub- 
lication of  the  libelous  matter,  is  immate- 
rial, in  so  far  as  the  right  of  action  is  con- 
cerned. In  short,  if  the  act  was  done  with- 
out legal  excuse,  it  was,  in  law,  a  malicious 
act.  That  the  act  of  publishing  a  libel  is 
a  wilful  act,  in  the  sense,  at  least,  that  it 
is  an  act  of  volition  on  the  part  of  the  pub- 
lisher, needs  no  argument.  Every  act  is 
prima  facie  an  act  of  volition,  and  must  be 
regarded  as  such  until  the  contrary  is 
shown.  And  such  an  act  is  more  than  a 
mere  voluntary  on9,  for  it  is  coupled  with 
a  means  of  knowledge  of  the  character  of 
the  act  about  to  be  performed,  and  an  in- 
tention to  do  it.  Moreover,  as  said  by  the 
<jourt  in  Anderson  v.  How,  116  N.  Y.  342, 
22  N.  E.  697,  "wilfulness  is  implied  in  mali- 
ciousness." 

A  libel,  then,  being  a  wilful  and  mali- 
cious act,  the  only  remaining  question  is 
whether  it  can  be  properly  said  to  be  an  in- 
jury against  the  person  of  another,  so  as 
to  come  within  the  meaning  of  the  language 
in  said  §  17  of  the  bankrupt  act.  If  the 
language,  "wilful  and  malicious  injuries  to 
the  person  of  another,"  means  only  physical 
injuries  to  the  body,  the  case  before  us  does 
not  fall  within  that  class.  But  if,  on  the 
other  hand,  said  language  is  to  be  taken 
in  its  broad  and  general  sense,  and  as  com- 
monly understood,  it  does  include  an  injury 
caused  by  libel.  Wrongs  are  divisible  into 
two  classes:  Private  wrongs  and  public 
wrongs.  The  former  are  an  infringement 
of  the  private  or  civil  rights  belonging  to 
individuals,  considered  as  individuals,  and 
are,  therefore,  generally  termed  "civil  in- 
juries," while  the  latter  are  a  breach  and 
violation  of  public  rights  and  duties,  and 
are  termed  "crimes  and  misdemeanors."  In 
Cooley,  Torts,  98,  the  learned  author  says: 
**A  wrong  is  an  invasion  of  right,  to  the 
damage  of  the  party  who  suflfers  it.  It  con- 
sists m  the  injury  done,  and  not  commonly 
in  the  purpose  or  mental  or  physical  capa- 
city of  the  person  or  agent  doing  it.  It 
may  or  may  not  have  been  done  with  bad 
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motive.  The  question  of  motive  is  Uoually 
a  question  of  aggravation  only.  Therefore 
the  law,  in  giving  redress,  has  in  view  the 
case  of  the  party  injured  and  the  extent  of 
his  injury,  and  makes  what  he  suffers  the 
measure  of  compensation."  "In  its  most 
usual  sense,"  according  to  Mr.  Blackstone 
(3  Bl.  Com.  158),  "wrong  signifies  an  in- 
jury committed  to  the  person  or  property  of 
another,  or  to  his  relative  rights,  unconnect- 
ed with  contract;  and  these  are  committed 
with  or  without  force."  In  view  of  these 
definitions,  we  think  it  is  clear  that  a  libel 
is  a  wrong  and  injury  committed  against 
the  person  of  another.  As  a  part  of  the 
right  of  personal  security,  the  preservation 
of  every  person's  good  name  from  the  vile 
art3  of  detraction  is  justly  included,  and  for 
a  violation  of  this  right  ample  remedies  are 
provided.  The  law,  which  is  supposed  to 
be  good  common  sense  crystalized,  looks  up- 
on and  treats  a  person's  character  as  an  in- 
separable part  of  the  person  himself.  If 
that  is  injured,  he  is  necessarily  injured; 
if  that  is  wronged,  he  is  wronged.  Indeed, 
it  is  frequently  said,  and  with  much  truth, 
that  "character  makes  the  man!"  And  in 
this  connection  we  may  say  that  it  is  difficult 
to  conceive  of  a  greater  injury  which  could 
be  done  to  a  person  than  to  wrongfully  and 
maliciously  tarnish  or  bladcen  and  destroy 
his  good  character  in  the  community  where 
he  lives.  Wounded  feelings,  mental  an- 
guish, loss  of  social  position  and  standing, 
personal  mortification,  and  dishonor,  are 
clearly  injuries  that  pertain  to  the  person. 
In  so' far  as  we  are  aware,  injuries  to  the 
character  are  alwavs  classed  in  the  law 
with  injuries  to  the  person.  Under  the 
Code  of  Civil  Procedure  of  the  state  of  New 
York,*  libel  and  slander  are  included  in  in- 
juries to  the  person.  See  Colwell  v.  Tinker, 
65  App.  Div,  20,  72  N.  Y.  Supp.  506.  The 
policy  of  the  bankrupt  law  is  not  to  relieve 
an  insolvent  debtor  from  liabilities  arising 
out  of  his  fraud  or  other  wrongdoing,  but 
to  relieve  him  from  his  debts  and  obliga- 
tions which  were  honestly  contracted  and 
incurred,  but  which,  because  of  misfortime 
of  some  sort,  he  has  become  unable  to  meet. 
To  hold  otherwise,  as  it  seems  to  us,  would 
be  to  make  the  law  an  instrument  of  wrong 
and  oppression.  Where,  therefore,  as  in  the 
case  before  us,  a  judgment  has  been  ob- 
tained on  a  right  growing  out  of  wilful  and 
malicious  injury  to  the  person  of  the  plain- 
tiff, the  discharge  of  the  debtor  in  bank- 
ruptcy does  not,  in  our  opinion,  have  the 
effect  to  relieve  him  from  such  judgment. 

While  no  case  has  been  cited  by  counsel, 
nor  have  we  been  able  to  find  any,  in  which 
the  particular  question  here  raised  was  in- 
volved, we  have  found  several  which  are 
closely  analogous,  and  which  strongly  con- 
firm us  in  the  view  which  we  have  taken  of 
the  statute  aforesaid.  We  will  refer  to  a 
few  of  them:  Disler  v.  McCauley,  36  Misc. 
411,  71  N.  Y.  Supp.  949,  decided  in  July, 
1901,  was  a  case  for  breach  of  promise  of 
marriage,  in  which  seduction  and  the  birth 
of  a  child  were  proved.  The  defendant, 
after  judgment  against  him,  went  into  bank- 
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ruptcy,  and  obtained  his  discharge.  He 
then  filed  a  motion  for  the  canceling  and 
discharge  of  the  judgment.  Dickey,  J.,  in 
denying  the  motion,  said:  "While  in  form 
and  in  name  this  action  was  one  for  breach 
of  promise  to  marry,  the  complaint  properly 
included  an  alle^tion  of  seduction  under 
promise  of  marriage.  Proof  was  ^ven  of 
the  seduction,  and  birth  of  a  child,  and 
damages  were  s:iven  in  the  sum  of  $3,000. 
It  may  fairly  be  assumed  that  at  least  a 
part  of  these  damages  included  in  the  judg- 
ment herein  grew  out  of,  and  were  given  be- 
cause of  the  injury  to  the  person  covered  by 
the  seduction  part  of  the  complaint.  This 
being  so^  can  it  be  said  that  the  iud^ent, 
and  no  part  of  it,  is  one  for  wilful  injury 
to  the  person?  ...  To  my  mind.  Con- 
gress never  intended  to  discharee  bankrupts 
from  liability  for  damages  such  as  are  in- 
cluded in  this  judgment.  The  purpose  of 
the  bankrupt  act  was  to  relieve  failing  hon- 
est debtors  from  their  money  obligations, 
and  not  to  free  tortious  debtors  from  liabil- 
ity for  their  wrongs.  .  .  .  The  spirit  of 
the  bankruptcy  law  is  to  govern.  This 
bankruptcy  proceeding  was  evidently  taken 
to  discharge  this  very  judgment,  because  the 
bankrupt  owed  practically  nothing  besides. 
There  would  be  little  use  in  bringing  actions 
of  this  character  if  the  judgment  obtained 
might  be  speedily  discharged  by  going 
through  the  form  of  bankruptcy  proceed- 
ings. This  should  not  be  encouraged."  In 
the  case  of  Re  Freche,  100  Fed.  620,  decided 
in  June,  1901,  it  wa«  held  that  a  judgment 
recovered  in  a  court  of  New  Jersey  for  se- 
duction of  the  plaintiff's  minor  daughter, 
which  must  be  based  on  loss  of  services,  but 
also  includes  damages  for  personal  injuries 
to  the  plaintiff  through  being  subjected  to 
mental  anguish,  disgrace,  etc.,  is  one  for  a 
"wilful  and  malicious  injury  to  the  person 
or  property  of  another,"  within  the  mean- 
ing of  the  bankruptcy  act  of  1898,  and  is 
not  released  by  a  discharge  of  the  defendant 
in  bankruptcy.  Kirkpatrick,  J.,  in  deliver- 
ing the  opinion  of  the  court,  said:  "Until 
the  daughter  attains  the  age  of  twenty-one 
years,  this  right  to  her  services  is  a  prop- 
erty right,  which  the  father  is  entitled  to 
enjoy  without  molestation;  and  any  unlaw- 
ful act  which  hinders  him  from  availing 
himself  of  the  benefits  of  this  right,  or  mak- 


ing such  disposition  of  it  as  he  sees  fit,  is  an 
interference  for  which  he  is  entitled  to  re- 
cover damages  as  for  an  injury  to  his  prop- 
erty. But,  as  was  said  by  Jackson.  J.,  in 
Barbour  v.  Stephenson,  32  Fed.  66,  'the 
plaintiff  goes  through  the  form  of  showin|p 
that  he  was  entitled  to  the  daughter's  serv- 
ices in  order  to  reach  the  higher  plane  of 
wrong  and  injury  for  which  he  was  entitled 
to  compensation.'  Therefore,  upon  the 
foundation  of  loss  of  services  there  has  been 
built  up  a  riffht  of  the  parent  to  recover  in 
such  actions  damages  for  the  personal  inju- 
ries upon  him  by  the  act  of  seduction,  and 
to  receive  compensation  for  being  thereby 
subjected  to  mental  anguish,  anxiety,  per- 
manent sorrow,  dishonor,  and  disgrace.  The 
jury  is  entitled  to  consider  all  these  inju- 
ries in  assessing  the  plaintiff's  damages.  In 
this  respect  the  injury  is  to  the  person  of 
the  plaintiff,  and  the  damages  recovered  are 
analogous  to  those  in  an  action  of  slander 
or  libel.  .  .  .  The  act  was  imlawfnl» 
wrongful,  and  tortious,  and,  being  wilfully 
done,  it  was,  in  law,  malicious.  •  .  • 
'Malice/  in  law,  simply  means  a  depraved 
inclination  on  the  part  of  a  person  to  disre- 
gard the  rights  of  others,  which  intent  is 
manifested  by  his  injurious  acts.  .  •  . 
I  am  of  the  opinion  that  the  discharge  of 
the  bankrupt  does  not  release  him  from  the 
judgment  obtained  by  Charles  T.  Combs,  for 
the  nonpayment  of  which  Freche  is  in  cus- 
tody, because  the  same  is  a  judgment  for 
wilful  and  malicious  injuries  to  8ie  person 
or  property  of  another,  and,  as  sncn,  ex- 
cepted by  subsec.  2  of  §^7  of  the  bankrupt- 
cy act."*  To  the  same  effect  is  Re  Maples, 
105  Fed.  919.  See  also  Re  Hiraohman,  10ft 
Fed.  69. 

That  the  cause  of  action  in  the  case  ia 
not  so  far  merged  in  the  judgment  as  to 
prevent  its  being  shown,  where  the  defend- 
ant claims  that  he  is  discharged  therefrom 
in  bankruptcy,  see  Young  v.  QraUy  14  R.  I. 
340. 

Most  of  the  cases  relied  on  by  defendant's 
counsel  in  support  of  the  plea  are  cases  un- 
der the  bankruptcy  law  of  1867,  which  was 
materially  different  from  the  present  law  in 
regard  to  the  matter  here  involved,  and 
hence  they  are  not  controlling. 

Demurrer  sustained,  and  case  remanded 
for  further  proceedings. 
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V, 

Nels  NELSON,  Appt. 

(10  N.  D.  580.) 

*1.     Tlae  lien  of  an  attachment  on  per- 
sonal property  of  a  bankrupt  Is  not  de- 

^Headnotes  by  Toung,  J. 


stroyed  by  a  mere  discharge  of  the  debt  8«^ 
cured  by  the  lien,  through  a  discharge  under 
the  present  national  bankraptcy  act;  and, 
unless  snch  Hen  is  one  which  is  Itself  de- 
clared void  by  said  act,  it  may  be  enforced, 
through  a  modified  form  of  Judgment,  a» 
against  the  property  on  which  the  Hen  ex- 
ists. 
a.  Under  {  70  of  the  national  baalc* 
rnptcy  act,  the  title  of  the  hanlcrnvt*s 
property  passes  to  the  tmstee  In  bank- 


NoTM. — The  validity  of  an  attachment  levied, 
pendiug  bankruptcy  proceedings,  upon  prop- 
erty already  set  aside  in  those  proceedings  as 
exempt,  and  the  continuation  of  such  valid  lien 
68  L.  R.  A. 


notwithstanding  the  bankrupt's  subsequent  dis- 
charge, are  questions  which  make  the  above 
case  somewhat  novel.  Since  the  debt  for  which 
the  attachment  was  made  was  on  contract,  and 
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rnptcy,  except  as  to  property  which  is  ex- 
empt under  state  laws.  As  to  such  exempt 
property  the  jurisdiction  of  the  bankruptcy 
court  is  limited  to  determining  whether  or 
not  it  Is  exempt,  and  the  title  thereto  re- 
mains In  the  bankrupt,  and,  when  set  apart 
as  exempt  by  the  bankruptcy  court,  is  sub- 
ject to  the  Jurisdiction  of  the  state,  and  not 
the  Federal  courts. 
8.  Section  «7f  of  said  act,  Trhlch  pro- 
T-ides  tbat  certalu  liens  upon  the 
property  of  a  bankrupt  ahall  be  null 
and  void  when  he  is  adjudged  a  bankrupt, 
and  that  the  property  covered  thereby  shall 
pass  to  the  trustee  as  a  part  of  the  estate  of 
the  bankrupt,  does  not  apply  to  an  attach- 
ment Hen  upon  property  which  Is  exempt, 
and  over  which  the  bankruptcy  court  has  dis- 
claimed Jurisdiction  by  setting  it  aside  to 
the  debtor  as  exempt. 

(November  9,  1901.) 

APPEAL  bv  defendant  from  a  judgment 
of  the  District  Court  for  Richland 
County  in  favor  of  plaintiff  in  an  action  to 
recover  for  goods  sold  and  delivered  in 
which  an  attachment  lien  was  secured  which 
was  alleged  to  have  been  discharged  by 
bankruptcy  proceedings.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  George  H.  Ojertsen,  for  appellant: 

The  discharge  in  bankruptcy  was  a  bar 
to  a  recovery. 

Coe  v.  Waters  (Colo.  App.)  64  Pac.  1054; 
Papson  V.  Parson,  1  MaSs.  283;  Minot  v. 
Brickett,  8  Met.  560;  yational  Bank  v.  Tay- 
lor, 120  Mass.  124;  Ke  Leaser,  100  Fed.  433. 

If  the  lien  is  obtained  within  the  four 
months  the  rights  of  the  creditors  are  su- 
perseded by  the  right  of  the  trustee  in  bank- 
ruptcy, and  cannot  be  enforced  except 
through  him. 

Bank  of  Commerce  v.  Elliott,  109  Wia. 
648.  85  N.  W.  417.  ^ 

No  judgment  can  be  entered  in  the  face 
of  the  discharge,  for  the  purpose  of  enforc- 
ing a  lien  obtained  through  judicial  pro- 
ceedings within  four  months  of  bankruptcy. 

Bmiih  v.  Engle,  44  Iowa,  265;  Re  Lesser, 
100  Fed.  433;  Bank  of  Commerce  v.  Elliott, 
109  Wis.  648,  85  N.  W.  417;  8t.  Cyr  v.  Daig- 
noAilt,  103  Fed.  854;  Wooster  v.  Bullock, 
62  Vt.  48 ;  Re  Kenney,  95  Fed.  427,  45  C.  C. 
A.  113,  105  Fed.  897. 

The  fact  that  the  property  is  exempt  to 
the  bankrupt  makes  no  difference. 

Wooster  v.  Bullock,  52  Vt.  48;  Re  Ellis, 
1  Nat  Bankr.  Reg.  565.  Fed.  Cas.  No.  4,400: 
Re  Hambright,  2  Nat  Bankr.  Reg.  498, 
Fed.  Cas.  No.  5,973 ;  Re  Stevens,  2  Biss.  373, 
Fed.  Cas.  No.  13,392. 

The  rule  applies  with  the  same  force  to  a 
Toluntary  proceeding  in  bankruptcy  as  to 
an  involuntary. 

Re  Richards,  37  C.  C.  A.  634,  96  Fed.  935. 

Five  days  before  the  attachment,  and  be- 
fore this  action  was  commenced,  the  United 
States   court   obtained   jurisdiction   of   the 


res,  and  that  jurisdiction  was  exclusive,  in- 
cluding everything  necessary  to  its  exercise, 
and  so  continued  until  the  end. 

Foster,  Fed.  Pr.  §  9,  pp.  10,  11:  Re 
Schloerby  97  Fed.  326;  Tunentine  v.  Black- 
wood, 125  Ala.  436,  28  So.  95. 

Besides  acquiring  jurisdiction  of  the  prop- 
erty of  the  bankrupt,  when  he  files  a  vol- 
untary petition,  the  bankrupt  court  acquires 
at  least  constructive  possession  of  the 
property. 

Re  Schloerh,  97  Fed.  326,  affirmed  on  ap- 
peal in  178  U.  S.  542,  44  L.  ed.  1183,  20 
Sup.  Ct.  Rep.  1007;  Foster,  Fed.  Pr.  §  9,  pp. 
10,  11:  Re  Francis-Valentine  Co.  93  Fed. 
953;  Bryan  v.  Bernheimer,  181  U.  S.  18». 
45  L.  ed.  814,  21  Sup.  Ct.  Rep.  557. 

From  the  time  that  the  property  comes 
into  the  custody  of  the  bankruptcy  courl, 
that  court  demands  that  no  other  person, 
even  though  he  be  an  officer  of  a  state  court 
acting  under  its  process,  shall  interfere 
with  the  possession  of  the  bankruptcy  court 
or  its  officers. 

Re  Winter,  1  Nat  Bankr.  Reg.  481,  Fed. 
Cas.  No.  1057;  Re  Vogel,  2  Nat.  Bankr. 
Reg.  427,  Fed.  Cas.  No.  16,983,  7  Blatchf. 
18,  Fed.  Cas.  No.  16,982;  Samson  v.  Blake, 
6  Nat  Bankr.  Reg.  410,  Fed.  Cas.  No. 
12,284;  Re  Steadman,  8  Nat  Bankr.  Reg. 
319,  Fed.  Cas.  No.  13,330. 

The  adjudication  of  bankruptcy,  at  the 
very  latest,  even  in  an  involuntary  proceed- 
ing, ipso  facto  passes  the  bankrupt  s  prop- 
erty into  the  custody  and  under  the  protec- 
tion of  the  bankruptcy  court.  Being  in  the 
custody  of  that  court,  no  other  court  or 
other  person  can,  without  permission  from 
that  court,  interfere  with  it;  and  to  so  in- 
terfere is  a  contempt  of  the  bankruptcy  court 

Peck  V.  Jenness,  7  How.  612-625,  12  L. 
ed.  841-846;  Williams  v.  Benedict,  8  How. 
107-112,  12  L.  ed.  1007,  1008;  Wistoall  v. 
Sampson,  14  How.  52,  14  L.  ed.  322;  Peale 
v.  Phipps,  14  How.  368-374,  14  L.  ed.  459- 
461;  Taylor  v.  Carryl,  20  How.  583,  594- 
597,  15  L.  ed.  1028,  1031-1033;  Freeman  v. 
Hotce,  24  How.  450,  16  L.  ed.  749;  Buck  v. 
Colbath.  3  Wall.  334,  18  L.  ed.  257;  Welter 
V.  Jacobson,  7  N.  D.  32,  73  N.  W.  65;  Re 
Rosenberg,  3  Nat.  Bankr.  Reg.  74,  Fed.  Cas. 
No.  12,056. 

The  institution  of  bankruptcy  proceedings 
is  in  the  nature  of  a  levy  on  all  the  property 
of  the  bankrupt  for  the  benefit  of  all  parties 
concerned. 

3fcFarland  v.  Goodman,  6  Biss.  Ill,  Fed. 
Cas.  No.  8,789 ;  Internatidnal  Bank  v.  Sher- 
man,  101  U.  S.  406,  25  L.  ed.  867;  16  Am. 
k  Eng.  Enc.  Law,  2d  ed.  p.  698;  Sheldon  v. 
Rounds,  40  Mich.  425;  Re  Mayer,  47  C.  C. 
A.  512,  108  Fed.  599. 

The  principle  of  equity  amon^  creditors 
forbids  any  creditor  to  obtain  a  Uen  on  the 
debtor's  property  after  the  commencement 
of  a  bankruptcy  or  insolvency  proceeding. 

16  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  705. 


was  therefore  discharged  by  the  bankruptcy  I  petition  In  bankruptcy, — the  decision  reaches 
decree,  so  that  no  lien  could  have  been  ac-  the  peculiar  result  of  sustaining  a  lien  ac- 
quired thereon  after  the  decree ;  and  since  the  '  quired  during  the  bankruptcy  proceedings,  and 
lien  of  the  attachment  would  have  been  void  enforcing  it  after  the  discharge  of  the  debt 
If  obtained  within  four  months  before  filing  the  for  which  it  was  obtained. 
58L.  R.  A.  ^..      ^  _ 
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On  the  9th  day  of  August,  1900,  the  trus- 
tee, pursuant  to  the  order  of  the  court,  set 
aside  the  property  in  question  to  the  de- 
fendant as  exempt.  This  in  itself  was  a 
sufficient  interruption  of  the  possession  un- 
der the  levy  to  destroy  the  hen  of  attach- 
ment. 

Wooster  v.  BitUook,  52  Vt.  48;  Rev.  Code, 
I  4840. 

Mr.  Ii.  B.  Everdell  also  for  appellant. 

Messrs.  Pnrcell  A  Bradley,  for  re- 
spondent: 

Exempt  property  is  expressly  excepted 
from  the  operation  of  the  act,,  and  no  title 
to  it  passes  to  the  trustee. 

Re  Wells,  105  Fed.  762 ;  Re  BasSy  3  Woods, 
382,  Fed.  Cas.  No.  1,091;  Jeffries  v.  Bart- 
le«,  20  Fed.  496. 

No  title  to  the  property  involved  in  this 
case  ever  passed  from  the  appellant,  and 
none  passed  to  the  trustee. 

The  trustee  never  had  actual  or  construc- 
tive possession  of  any  part  of  this  property. 
No  order  that  he  could  make  relative  to  it 
could,  therefore,  affect  anyone  except  the 
bankrupt  and  the  general  creditors. 

The  lien  acquired  by  the  plaintiflT  by  vir- 
tue of  the  sheriff's  levy  of  attachment  was 
never  devested  or  affected  by  the  proceed- 
ings in  bankruptcy. 

The  bankruptcy  act  should  be  interpreted 
reasonably,  according  to  the  fair  import  of 
its  terms,  with  a  view  to  effecting  its  ob- 
jects and  promoting  justice. 

Blake  v.  Francis-Valentine  Co.  89  Fed. 
691;  Collier,  Bankruptcy,  p.  74. 

Neither  Nelson's  property,  nor  its  status, 
has  been  affected  in  any  way  whatsoever  by 
the  bankruptcy  proceedings.  The  liens  of 
our  attachments  have  not  been,  and  cannot 
be,  affected  by  those  proceedings.  Nelson 
has  been  discharged  from  personal  liability 
for  our  debt;  but  that  does  not  affect  our 
lien. 

The  bankruptcy  act  does  not  act  upon,  or 
affect,  exempt  property  or  liens  upon  it. 

Liens  which  are  declared  to  be  void  by  § 

67  of  the  act  are  only  liens  upon  property 
which  might  pass  to  the  trustee  under  the 
terms  of  that  act. 

Collier,  Bankruptcy,  386,  §  67,  If  f;  i?e 
DeLue,  91  Fed.  510;  Re  Easley,9ZTed.  419. 

The  trustee  did  not  procure  the  dissolu- 
tion of  this  attachment.  He  is  the  only  one 
at  whose  suit  even,  it  would  be  avoided.  It 
is  therefore  valid>  and  cannot  be  questioned 
in  this  action. 

Bromley  v.  Goodrich,  40  Wis.  131,  22  Am. 
Rep.  685;  Main  v.  Bromley,  10  Bias.  199,  6 
Fed.  479;  Re  Durham,  104  Fed.  231;  Re 
Wells,  105  Fed.  762;  Re  Kaeppler,  7  N.  D. 
435,  75  N.  W.  789. 

While  the  respondent  cannot  have  a  per- 
sonal judgment  against  defendant  to  be 
enforced  against  his  personal  property  gen- 
erally, yet  the  lien  of  bis  attachment  is  not 
affected,  and  he  may  have  a  judgment  fixing 
the  amount  due,  to  be  enforced  against  the 
property  attached. 

Re  Blumherg,  94  Fed.  476. 
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TonnKi  J'}  delivered  the  opinion  of  the 
court: 

The  complaint  states  a  cause  of  a<^tioll 
for  goods  sold  and  delivered  by  plaintiff  to 
defendant  between  February  1  and  May  6, 
1900.  A  warrant  of  attachment  was  issued 
at  the  commencement  of  the  action  under 
subdiv.  8,  §  5352,  Rev.  Codes  1899,  which 
subdivision  provides  that  an  attachment 
may  be  issued  and  levied  upon  personal 
property  sold,  in  actions  to  recover  the  pur- 
chase price  therefor.  Under  such  warrant 
of  attachment  the  sheriff  of  Richland 
county,  wherein  the  action  was  pending,  leiv- 
ied  upon  the  goods  sold,  and  also  other  per- 
sonal property,  and  took  the  same  into  bis 
possession.  The  defendant,  in  an  amended 
answer,  pleads  as  his  sole  defense  a  dis- 
charge in  bankruptcy  by  the  district  court 
of  the  United  States  for  the  district  of 
North  Dakota,  which  discharge  is  claimed 
to  have  had  the  effect  of  canceling  both  the 
debt  sued  upon  and  the  lien  of  the  attach- 
ment as  well.  The  case  was  tried  to  the 
court  without  a  jury,  upon  a  written  stipu- 
lation of  facts.  The  trial  court  found,  as 
a  conclusion  of  law  from  the  facts  found, 
''that  the  plaintiff  is  entitled  to  judgment 
against  the  defendant  for  the  amount 
claimed  in  the  complaint,  with  interest  and 
costs;  such  judgment,  however,  to  be  en- 
forced solely  against  the  property  attached 
herein  and  held  by  the  sheriff  of  Richland 
county  .  .  .  under  the  warrants  of  at- 
tachment herein,"  In  pursuance  thereof,  a 
qualified  form  of  judgment  was  entered,  pro- 
viding that  it  should  be  enforced  only  against 
the  property  held  by  the  sheriff  under  the 
warrant  of  attachment,  and  further  provid- 
ing that  upon  a  sale  of  said  personal  prop- 
erty, and  a  return  of  execution  showing^ 
such  sale  and  the  amount  realized  from  said 
property,  "said  judgment  should  thereby  be 
satisfied  in  full."  The  defendant  has  ap- 
pealed from  the  judgment,  and  in  a  settled 
statement  of  the  case,  containing  all  the 
evidence  offered,  demands  a  review  of  the 
entire  case  by  this  court. 

Tlie  case  turns  upon  facts  which  are  not 
in  dispute.  So  far  as  they  are  material  to 
a  determination  of  the  questions  involved, 
they  may  be  stated  chronologically  as  fol- 
lows: On  June  23,  1900,  the  defendant  filed 
a  petition  to  be  adjudged  a  voluntaiy  bank- 
rupt, together  with  a  schedule  of  all  his  as- 
sets and  liabilities,  with  the  clerk  of  the 
district  court  of  the  United  States  for  the 
district  of  North  Dakota,  in  conformity 
with  the  acts  of  Congress  relative  to  bank- 
ruptcy. The  plaintiff  was  listed  as  a  cred- 
itor, and  his  claim  was  listed  in  the  sched- 
ule of  liabilities.  The  present  action  was 
commenced  in  the  district  court  of  Richland 
county  on  June  27«  1900 ;  and  on  the  follow* 
ing  day  the  sheriff  levied  upon  the  goods 
sold  by  plaintiff,  and  took  them  into  his 
custody.  On  June  30,  1900,  the  district 
court  of  Richland  countv,  upon  defendant's 
application  setting  forth  the  pendency  of 
the  bankruptcy  proceedings,  stayed  all  far- 
ther proceedings  in  the  action  until  further 
order.    On  July  2,  1900,  defendant  was  duly 
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adjudged  bankrupt  by  the  United  States 
court.  On  August  6,  1900,  the  United 
States  court  made  an  order  requiring  the 
trustee  in  the  bankruptcy  proceedings, 
Charles  G.  Bade,  to  set  aside,  under  the  acts 
of  Congress  and  the  laws  of  the  state,  as  ex- 
cmpt,i  to  the  defendant,  and  as  his  own  prop- 
erty, certain  personal  property,  including 
all  of  the  chattels  taken  by  attachment  in 
this  action.  On  August  9tn  thereafter  said 
trustee  set  aside  all  of  said  property  as  ex- 
emptj  as  required  by  said  order.  On  Au- 
gust 22,  1900,  the  plaintiff  caused  a  second 
warrant  of  attachment  to  be  issued,  and  on 
the  following  day  the  same  was  levied  by 
the  sheriff  upon  the  same  property  seized 
under  the  first  attachment,  which  property 
had  continued  in  his  actual  custody  at  all 
times  after  its  seizure  in  the  first  instance. 
On  September  22,  1900,  the  United  States 
district  court  made  an  order  in  the  bank- 
ruptcy proceeding  discharging  the  defend- 
ant from  all  debts  and  claims  which  existed 
on  June  23,  1900,  the  day  the  petition  was 
filed,  which  were  provable  by  the  bankrupt- 
cy act  against  his  estate,  excepting  there- 
from such  debts  as  are  by  law  exempt  from 
the  operation  of  a  discharge  in  bankruptcy. 
It  is  stipulated  that  the  facts  alleged  in 
plaintiff's  complaint  are  true,  and,  further, 
that  the  property  seized  by  the  sheriff  un- 
der the  attachment  was  in  part  property 
sold  to  defendant  by  plaintiff.  It  is  also 
stipulated  that  during  the  pendency  of  the 
bankruptcy  proceedings  the  defendant  made 
a  petition  in  said  bankruptcy  court  for  an 
order  directing:  the  trustee  to  set  out  as  ex- 
empt all  of  the  personal  property  by  him 
listed  in  his  schedule,  and  that  such  order 
was  made  on  August  6,  1900,  as  hereinbe- 
fore stated.  It  is  also  agreed  that  the  ques- 
tion of  the  right  of  the  defendant  to  claim 
the  property  attached  as  exempt  aS  against 
the  claim  of  the  plaintiff  has  never  been  liti- 
gated or  determined,  unless  the  same  was, 
as  matter  of  law,  determined  or  litigated  in 
the  bankruptcy  proceedings  in  which  the 
plaintiff  took  no  part.  The  judgment  here 
appealed  from  was  rendered  and  entered  on 
March  26,  1901. 

Defendant  contends  that  his  discharge  in 
bankruptcy  by  the  United  States  court  on 
September  22,  1900,  was  a  complete  bar  to 
the  recovery  of  any  judgment  whatever  by 
plaintiff.  This  claim  proceeds  necessarily 
upon  the  theory  that  both  the  debt  and  the 
lien  of  the  attachment  were  wiped  out  of 
existence  by  the  discharge  of  the  bankrupt- 
cy court.  As  to  the  debt  sued  upon,  it  is 
conceded  that  it  was  provable  at  the  time 
defendant  filed  his  petition,  and  that  it  was 
not  of  such  a  nature  as  to  be  exempt  from 
a  discharge.  So  far,  then,  as  the  debt 
stands  alone,  unaided  by  the  lien  of  the  at- 
tachment, it  clearly  was  not  enforceable  as 
against  the  defense  of  a  discharge.  But 
the  discharge  of  the  lien  is  an  entirely  dif- 
ferent matter.  Counsel  for  defendant  urge 
that,  if  payment  of  the  debt  cannot  be  en- 
forced directly,  it  cannot  be  enforced 
throuffh  the  aid  of  an  attachment  lien.  It 
is  claimed  that,  inasmuch  as  an  attachment 
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is  generally  defeated  by  anything  that  de: 
feats  the  recovery  of  a  valid  money  judg- 
ment, the  attachment  lien  in  this  case  must 
fall  with  the  failure  of  the  right  to  a  money 
jud^ent.  This  rule  clearly  does  not  apply 
to  hens  securing  debts  which  have  been  dis- 
charged by  proceedings  under  the  national 
bankruptcy  act.  A  discharge  under  that 
act  cancels  some  debts,  and  preserves  others, 
according  as  they  come  within  its  provi- 
sions. It  also  provides  that  certain  liens 
are  rendered  void  and  of  no  effect  by  the 
bankruptcy  proceedings.  Other  liens  are 
not  disturbed.  The  act  deals  with  both 
debts  and  liens,  and  it  is  now  too  well  set- 
tled to  require  extended  discussion  that  a 
mere  discharge  of  the  debt  does  not  of  itself 
discharge  the  lien  securing  it.  The  lien,  to 
fail,  must  be  one  that  is  stricken  down  by 
the  terms  of  the  act.  It  is  held  that,  where 
bankruptcy  acts  recognize  the  lien  of  an  at- 
tachment as  valid,  "sl  discharge  in  bank- 
ruptcy does  not  prevent  the  attaching  cred- 
itors from  taking  judgment  against  the 
debtor  in  such  limited  form  as  may  enable 
them  to  reap  the  benefit  of  their  attach- 
ment. When  the  attachment  remains  in 
force,  the  creditors,  notwithstanding  the  dis- 
charge, may  have  judgment  against  tlie 
bankrupt,  to  be  levied  only  upon  the  prop- 
erty attached."  Hill  v.  Harding,  130  U.  S. 
699,  32  L.  ed.  1083,  9  Sup.  Ct.  Rep.  725,  and 
cases  cited.  Bank  of  Commerce  v.  Elliott, 
109  Wis.  648,  85  N.  W.  417,  is  directly  in 
point.  The  question  in  that  case  was  as  to 
the  right  of  a  creditor  to  enforce  the  equita- 
ble lien  *  of  a  garnishment  when  the  debt 
sued  upon  had  been  discharged  by  a  dis- 
charge under  the  present  national  bank- 
ruptcy act.  The  court,  after  careful  con- 
sideration, reached  the  conclusion  that  he 
had  such  right.  We  quote  at  length,  with 
approval,  the  following  from  the  opinion  of 
Jurlge  Marshall  in  that  case:  "Whether 
the  court  erred  in  refusing  to  ^ive  appellant 
judgment  in  form  against  Elliott  obviously 
depends  upon  whether,  after  the  discharge 
in  bankruptcy,  and  the  entry  of  the  plea  by 
Elliott  in  bar  of  further  prosecution  of  the 
main  suit  as  to  him,  appellant  had  a  cause 
of  action,  in  any  sense,  upon  which  a  judg- 
ment could  be  rendered.  It  is  conceded 
that  if  a  defendant  is  discharged  in  bank 
niptcy  from  a  debt,  pending  proceedings  to 
enforce  it,  he  is  entitled  to  plead  such  cir- 
cumstance in  bar  of  further  proceedings  for 
a  personal  judgment,  if  the  plaintiff  does 
not  voluntarily  discontinue  the  action,  and 
to  recover  on  such  plea.  But  it  is  said  that 
if  an  action  is  wholly  in  rem,  or  partly  in 
rem  and  partly  in  personam,  its  status  as 
an  action  to  reach  the  res  is  not  disturbed 
by  a  discharge  of  the  defendant  in  bank- 
ruptcy, if  the  plaintiff's  interest  therein  be 
preserved  by  the  bankrupt  act.  The  au- 
thorities seem  to  be  uniform  to  that  effect. 
Roberts  v.  Wood,  38  Wis.  60;  Bates  v.  Ta^p- 
pan,  99  Mass.  376 ;  Bowman  v.  Harding,  56 
Me.  559;  Leighton  v.  Kelsey,  57  Me.  85; 
Ingraham  v.  Phillips,  1  Day,  117;  Jones  v. 
Lellyett,  39  Ga.  64;  Pierce  v.  Wilcox,  40 
Ind.  70;   Stoddard  v.  Locke,  43  Vt.  574,  5 
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Am.  Rep.  308;  May  v.  Courtnay,  47  Ala. 
185;  Kittrcdge  v.  Warren,  14  N.  H.  509; 
Munson  v.  Boston,  H,  d  E.  R.  Go,  120  Mass. 
81,  21  Am.  Rep.  499.  In  Bowman  \,  Hard- 
ing it  was  insisted  on  behalf  of  the  dis- 
charged party  that  he  was,  by  the  express 
terms  of  the  bankrupt  act,  released  from 
all  his  debts,  and  that  no  such  discharged 
debt  could  by  implication  be  considered  to 
have  sufficient  life  to  form  the  basis  of  a 
judgment,  even  in  form,  against  him.  The 
court  thought  otherwise,  reasoning  that  the 
language  of  the  bankrupt  act,  preserving  a 
lien  incident  to  a  debt,  by  implication  pre- 
served the  debt,  notwithstanding  its  dis- 
charge, so  far  as  necessary  to  make  the  lien 
effective.  Speaking  of  the  same  subject,  in 
Leighton  v.  Kelscy,  67  Me.  85,  the  court 
said,  in  substance,  the  provisions  of  the 
bankrupt  act  are  not  to  be  construed  so  as 
to  preclude  the  rendition  of  such  a  judg- 
ment as  is  necessary  to  enable  a  lien  claim- 
ant, whose  interest  in  property  is  preserved 
to  him  by  the  act,  to  perfect  and  realize  up- 
on it.  In  Bates  v.  Tappdn  this  language 
was  used:  "The  provisions  for  a  full  dis- 
charge .  .  .  must  be  construed,  as  they 
well  may  be,  so  as  not  to  prevent  the  en- 
forcement of  a  lien,  which  the  statute  itself 
permits,  by  any  requisite  proceedings  there- 
for which  "do  not  involve  a  judgment  in  per- 
sonofn.  A  lien  by  attachment  can  be  en- 
forced in  no  other  way  than  by  the  qualified 
judgment  which  was  rendered  in  the  supe- 
rior court,  and  it  must  therefore  be  af- 
firmed.* The  present  bankrupt  act  has  the 
same  features  as  the  act  of  1867,  which 
were  the  foundation  of  the  adjudications 
cited.  It  provides  that  *all  levies,  judg- 
ments, attachments,  or  other  liens,  obtained 
through  legal  proceedings  against  a  person 
who  is  insolvent,  at  any  time  within  four 
months  prior  to  the  filing  of  a  petition  in 
bankruptcy  against  him,  shall  be  deemed 
null  and  void  in  case  he  is  adjudged  a  bank- 
rupt,' etc.  Section  67/.  The  language'  as 
clearly,  by  implication,  preserves  all  liens 
claimed  in  legal  proceedings,  of  sufficient 
age  to  be  outside  the  four-month  limit,  as  it 
expressly  annuls  those  within  such  limit. 
The  preservation  of  certain  liens  necessarily 
left  the  lien  claimants  free  to  pursue  the 
necessary  legal  or  equitable  remedies  to  ren- 
der them  effective."  See  also  Be  Blumherg, 
94  Fed.  476. 

Having  reached  the  conclusion  that  the 
lien  of  the  attachment  in  this  case  was  not 
discharged  by  the  mere  discharge  of  the 
debt,  the  question  next  presented  is  whether 
the  discharge  in  bankruptcy  did  not  in  it- 
self operate  as  a  discharge  of  the  lien. 
Counsel  for  defendant  urged  that  it  was 
discharged  under  the  provisions  of  §  67f  of 
the  bankruptcy  act  [30  Stat,  at  L.  565, 
chap.  541],  which  provides  that  "all  .  .  . 
attachments  .  .  .  obtained  through  le- 
gal proceedings  against  a  person  who  is  in- 
solvent, at  any  time  within  four  months 
prior  to  the  filing  of  a  petition  in  bankrupt- 
cy against  him,  shall  be  deemed  null  and 
void  in  case  he  is  adjudged  a  bankrupt  and 
the  propertv  affected  by  the  levy  .  .  . 
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shall  be  deemed  wholly  discharged  and  re- 
leased from  the  same,  and  shall  pass  to  the 
trustee  as  a  part  of  the  estate  of  the  bank- 
rupt," etc.  This  section,  in  our  opinion, 
has  no  reference  whatever  to  the  particular 
lien  now  under  consideration.  It  is  true 
that,  when  plaintiff  secured  its  attachment 
lien,  defendant  was  insolvent.  But  the  lien 
was  created,  not  before  the  petition  was 
filed,  but  afterwards;  and,  as  will  hereafter 
appear,  the  vital  element  of  jurisdiction 
over  the  property  and  this  particular  lien 
was  lacking  in  the  bankruptcy  court  at  that 
time,  and  as  a  consequence  it  was  in  no  way 
affected  by  the  bankruptcy  proceedings. 
\Mien  the  attachment  was  issued  and  levied, 
— and  we  refer  now  to  the  second  attach- 
ment, which  was  levied  August  23,  1900, 
and  have  no  occasion  to  consider  the  earlier 
attachment, — the  defendant's  debt  was  not 
yet  discharged,  but  was  a  valid  and  enforce- 
able obligation.  The  levy  was  upon  prop- 
erty owned  by  the  defendant,  which  waa  not 
then,  and  never  was,  in  the  possession  of  the 
trustee, — property  which  neither  at  the 
time  of  the  levy  nor  prior  thereto  consti- 
tuted any  part  of  the  bankrupt's  estate,  sub- 
ject to  be  administered  upon  by  the  bank- 
ruptcy court.  It  was  exempt  property,  over 
which  the  bankruptcy  court  had  no  further 
jurisdiction  tha'n  to  ascertain  whether  it 
was  exempt,  or  was  property  to  be  admin- 
istered upon  for  the  benefit  of  general  cred- 
itors. It  is  true,  by  §  70  of  the  bankruptcy 
act  the  trustee  is,  by  operation  of  law,  vest- 
ed with  the  title  of  the  bankrupt,  but  tbii 
section  expressly  excepts  title  to  property 
which  is  exempt  The  title  to  defendant's 
exempt  property  remained  in  him.  As  waa 
said  in  Re  Durham,  104  Fed.  231:  "Where 
the  property  is  claimed  as  exempt,  no  title 
passes  to  the  trustee,  and  he  is  only  entitled 
to  the  possession  thereof  for  the  purpose  of 
ascertaining  by  proper  appraisement  wheth- 

i  er  the  value  of  the  property  does  not  exceed 
that  allowed  as  exempt  under  the  laws  of 
the  state.  As  soon  as  that  is  ascertained, 
it  is  the  duty  of  the  trustee  to  deliver  it  to 
the  bankrupt."  Again,  in  Jeffries  v.  Bart' 
left,  20  Fed.  496,  it  was  said  that  "it  would 
seem  that  the  jurisdiction  of  the  bankruptcy 
court  begins  and  ends,  in  regard  to  excepted 
or  exempted  property,  in  reviewing  and  con- 
trolling the  assignee  in  designating  and  set- 
ting apart  such  property,  and  that  property 
designated  and  set  apart  does  not  pass  to 
the  assignee,  nor  is  it  subject  to  be  admin- 
istered by  the  court  as  a  part  of  the  bank- 
rupt estate.  ...  If  such  exempted 
property  can  be  said  to  be  brought  into  the 
bankrupt  court  at  all,  then,  when  it  has 
been  designated  and  set  apart  by  the  as- 
signee, it  has  been  administered,  and  has 
passed  out  of  the  possession  and  control  of 
the  court.  After  property  has  been  admin- 
istered upon  by  the  bankruptcy  court  and 
disposed  of,  and  neither  the  assignee  nor 
the  creditors  have  any  further  interest 
therein,  the  bankruptcy  court  ought  not  to 

I  stand  as  a  warrantor,  and  by  injunctions 
protect  the  property  from  assaults  in  other 

I  courts  at  the  suit  of  persons  who  may  claim 
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liens  thereon  or  title  thereto."  To  the  same 
•effect  is  Adams  v.  Crittenden,  4  Woods,  618, 
17  Fed.  42.  Our  conclusion  that  the  title 
to  property  which  is  exempt  remains  in  the 
bankrupt,  and  that  jurisdiction  as  to  liens 
thereon  is  in  the  state,  and  not  the  Federal, 
courts,  is  also  sustained  by  the  following 
authorities:  Robinson  v.  Wilson,  15  Kan. 
595,  22  Am.  Rep.  272;  Thole  v.  Watson,  6 
Mo.  App.  591,  Appx.  In  Robinson  v.  Wil- 
son an  attachment  was  levied  on  land 
claimed  as  a  homestead  within  four  months 
prior  to  the  adjudication  in  bankruptcy.  It 
was  held  that  the  homestead  did  not  pass  to 
the  assignee  in  bankruptcy,  and  that  the 
bankruptcy  proceedings  did  not  dissolve  the 
attachment.  In  the  course  of  its  opinion 
the  court  said  that,  "as  the  bankrupt  court 
«ets  no  jurisdiction  of  the  exempt  property, 
it  would  seem  that  it  should  take  none  over 
any  specific  liens  upon  such  property."  In 
Thole  V.  Watson  it  was  held  that  where 
household  furniture  attached  is  claimed  as 
exempt  by  the  -bankrupt,  and  set  apart  to 
him  as  exempt  by  the  assignee,  it  does  not 
pass  to  the  assignee,  and  is  subject  to  the 
process  of  the  state  courts.  See  also  Re 
Kaepplcr,  7  N.  D.  435,  75  N.  W.  789.  Aside 
from  the  convincing  reasoning  of  the  cases 
referred  to,  we  find  ample  ground  in  the 
language  of  the  statute  relied  upon  for 
holding  that  the  liens  which  are  declared 
void  by  it  do  not  include  liens  upon  exempt 
property,  over  which,  as  we  have  seen,  the 
state,  and  not  the  Federal,  courts  have  ju- 
risdiction. Section  67f,  after  declaring 
tliat  all  attachments  levied  within  four 
months  prior  to  the  filing  of  the  petition 
shall  be  null  and  void,  and  discharged  and 
released,  declares  that  the  efifect  of  such  a 
discharge  shall  be  to  pass  the  property  cov- 
ered by  the  lien  "to  the  trustee  as  a  part 
of  the  estate  of  the  bankrupt."  It  is  en- 
tirely plain  that  this  section  does  not  refer 
to  liens  upon  property  upon  which  the 
court  does  not  undertake  to  administer,  and 
over  which  it  has  no  jurisdiction.  Exempt 
property  constitutes  no  part  of  the  estate 
which  passes  to  the  trustee  for  the  benefit 
of  crecQtors.  As  before  stated,  under  the 
plain  policy  of  the  bankruptcy  act,  as  well 
as  by  its  specific  provisions,  exempt  prop- 
erty is  not  disturbed,  but  is  left  to  the 
debtor,  to  be  held  by  him  subject  to  the 
laws  of  the  state,  entirely  freed  from  Fed- 
eral interference.  If  defendant's  contention 
that  the  discharge  in  bankruptcy  destroyed 
the  lien  created  by  the  attachment  upon  his 
exempt  property  is  true,  then  such  exempt 
property  would,  under  the  section  above  re- 
ferred to,  pass  to  the  trustee  as  a  part  of 
the  estate  of  the  bankrupt  for  the  benefit  of 
bis  creditors;  thus  entirely  destrojring  the 
debtor's  right  to  save  the  exemptions  al- 
lowed by  the  laws  of  the  state  from  the 
reach  of  general  creditors.  No  such  absurd 
construction  can  be  sustained.  In  this  case 
the  bankruptcy  court  had  by  an  express  or- 
der set  apart  the  property  levied  upon  be- 
fore the  attachment  was  levied.  By  that 
order  it  disclaimed  further  jurisdiction, 
even  for  the  purpose  of  inventory  and  ap- 
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praisement.  Upon  this  state  of  facts,  it 
seems  clear  the  discharge  in  bankruptcy 
was  without  effect  upon  t£e  lien  theretofore 
created  under  the  laws  of  this  state  upon 
property  which  was  then  subject  exclusively 
to  the  jurisdiction  of  the  state  courts.  As 
sustaining  our  views,  see  the  very  recent 
case  of  Ro  Little,  110  Fed.  621. 

It  is  urged  that  the  second  attachment 
was  void  because  it  was  made  after  the  trial 
court  had  made  an  order  staying  all  proceed- 
ings in  the  action.  Whether  that  order  was 
intended  to  go  further  than  to  postpone  the 
trial  and  proceedings  then  had  under  the 
first  attachment  is  a  matter  of  some  doubt, 
but,  even  if  it  is  conceded  that  the  stay 
was  broad  enough  to  forbid  the  second  at- 
tachment, we  are  of  opinion  that  the  grant- 
ing and  issuance  of  the  same  was  of  itself 
a  sufficient  revocation  of  the  order  staying 
proceedings. 

This  disposes  of  all  objections  to  the 
judgment  appealed  from. 

For  the  reasons  already  stated,  the  judg^ 
ment  must  be  affirmed,  and  it  is  so  ordered. 

All  concur. 

Petition  for  rehearing  denied  January 
17,  1902. 


E.  I.  DONOVAN,  Appt,, 

V, 

H.  D.  ALLERT  ei  al,  Respts. 

*      ( N.  D ) 

*TIie  defendants  were  nrranted  a  fran« 
cHlMe  to  construct  and  operate  a 
teleplione  excltanire  in  the  city  of  Lang- 
don.  The  defendants  proceeded  to  perfect 
such  system,  and,  in  doing  so,  placed  two 
telephone  poles  in  the  street  in  front  of  plain- 
tiff's lot  and  residence,  and  in  front  of  other 
lots  belonging  to  plaintiff.  One  of  these 
poles  was  set  2  feet  from  the  sidewalk,  and 
directly  in  front  of  a  walk  leading  from  the 
sidewalk  to  the  dwelling  house.  The  de- 
fendants did  not  pay  plaintiff  for  such  use, 
nor  offer  to,  nor  did  plaintiff  consent  to  such 
use  of  the  street.  The  streets  and  alleys  of 
said  city  were  given  and  dedicated  for  pub- 
lic use  by  the  original  proprietors  of  the 
town  site.     Held: 

1.  That  the  plaintiff  !•  the  onmer 
of  the  fee  In  the  street  to  the  center 
thereof,  except  as  conveyed  to  the  public  for 
street  purposes. 

22.  Tltat  such  use  of  the  street  for 
telephone   poles   Is   not  a  street   use, 

*Headnotes  by  Mobgan,  J. 


NoTS. — For  telegraph  or  telephone  poles  as 
additional  burden  on  highway,  see  also,  in  this 
series.  People  t.  Eaton  (Mich.)  24  L.  R.  A. 
721,  and  note;  Cater  y.  Northwestern  Teleph. 
Exch.  Co.  (Minn.)  28  L.  B.  A.  310;  Postal 
Teleg.  Cable  Co.  t.  Eaton  (111.)  39  L.  R.  A. 
722;  Magee  v.  Overshiner  (Ind.)  40  L.  R.  A. 
370 ;  and  Krueger  v.  Wisconsin  Teleph.  Co. 
(Wis.)  50  L.  R.  A.  299. 

As  to  conduit  for  telephone  wires  as  addi- 
tional burden  on  street,  see  Cobum  y.  New 
Telephone  Co.  (Ind.)  62  L.  R.  A.  671. 
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proper,  and  Is  a  new  burden  or  servitude 
tbereon,  Inconsistent  with  the  use  of  the 
street  for  travel. 

a.  That  the  franchise  from  the 
city  council  to  defendants,  granting  them 
the  privilege  of  constructing  and  maintain* 
ing  a  telephone  system  in  said  city,  did  not 
and  could  not  authorize  the  occupancy  of  said 
street  for  such  purpose,  against  plalntlfTs 
consent,  unless  compensation  was  made  to 
him. 

4.  That  Injunction  Is  a  proper 
remedy  to  prevent  such  use  of  the  street 
until  the  constitutional  provision  in  regard 
to  compensation  for  taking  or  damaging 
property  for  public  use  has  been  complied 
with. 

(June  3,  1902.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  CJourt  for  Cavalier  County 
in  favor  of  defendants  in  an  action  to  en- 
join the  erection  of  telephone  poles  in  a 
public  street  in  front  of  plaintiff's  property. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gordon  &  Iiamb,  for  appellant: 

The  constitutional  provision  that  private 
property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation  hav- 
ing been  first  made  to,  or  paid  into  court 
for,  the  owner,  includes  within  its  scope  all 
injuries  to  property  or  property  rights  re- 
sulting from  the  public  use,  whether  they 
grow  out  of  a  taking  of  the  property,  or  a 
mere  damaging  or  infringement  of  the  prop- 
erty or  property  rights. 

titory  v.  New  York  EUv.  R.  Co,  90  N.  Y. 
129,  43  Am.  Kep.  146;  Adams  v.  Chicago, 
B.  d  ^^  R,  Co.  39  Minn.  286,  1  L.  R.  A.  496, 
39  N.  W.  629 ;  Theohold  v.  Louisville,  N.  0. 
d  T.  R,  Co.  66  Miss.  279,  4  L.  R.  A.  736,  6 
So.  230;  Haynes  v.  Thomas,  7  Ind.  38; 
Tate  V.  Ohio  d  M.  R.  Co.  7  Ind.  479;  Craw- 
ford V.  Delatcare,  7  Ohio  St.  469;  Burling- 
tof^  d  M.  River  R.  Co.  v.  Reinhaokle,  16 
Neb.  279,  48  Am.  Rep.  342,  18  N.  W.  69; 
Lahr  v.  Metropolitan  Elev.  R.  Co.  104  N.  Y. 
268,  10  N.  E.  528;  Omaha  v.  Kramer,  25 
Neb.  489,  41  N.  W.  295;  Chicago,  K.  d  N. 
R.  Co.  V.  Hazels,  26  Neb.  364,  42  N.  W.  93; 
Pumpelly  v.  Qreen  Bay  d  M'.  Canal  Co.  13 
Wall.  166,  20  L.  ed.  557 ;  Denver  v.  Bayer, 
i  Colo.  113,  2  Pac.  6;  Rensselaer  v.  Leopold, 
106  Ind.  29,  5  N.  E.  761. 

Property  need  not  be  taken  in  the  literal 
sense  in  order  to  entitle  the  owner  to  com- 
pensation. A  serious  interruption  in  the 
common  and  necessary  use  of  the  property 
may  be  such  a  taking  as  will  entitle  him 
to  compensation. 

10  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  1103; 
Kane  v.  New  York  Elev.  R.  Co.  125  N.  Y. 
180,  11  L.  R.  A.  640,  26  N.  E.  278. 

The   construction    of   telephones  is  addi- 
tional   servitude   imposed   on   the  abutting ' 
property  owners,  for  which  they  must  be 
compensated,  and  this  no  matter  in  whose 
name  is  the  fee  to  the  street. 

Eels  V.  American  Teleph.  d  Teleg.  Co.  143 
N.  Y.  133,  25  L.  R.  A.  640,  38  N.  E.  202; 
1  Am.  &  Eng.  Enc.  .Law,  2d  ed.  p.  225;  2 
Dill.  Mun.  Corp.  4th  ed.  3,  698a;  Krueger* 
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V.  Wisconsin  Teleph.  Co.  106  Wis.  96,  50  Tu 
R.  A.  208,  81  N.  W.  1041. 

Injunction  lies  to  restrain  and  enjoin  in- 
terference  with  the  use  of  any  of  the  rights 
of  abutting  owners  in  the  streets,  and  to  en- 
join the  erection  or  operation  of  telephone- 
poles  conflicting  with  such  rights  and  dam- 
aging  the  abutting  property,  imtil  the  com- 
pensation to  which  the  abutting  owner  ia 
entitled  has  been  fixed  and  ascertained  a» 
by  statute  or  common  right  provided. 

McElroy  v.  Kansas  City,  21  Fed.  257; 
Searle  v.  Lead,  10  S.  D.  312,  39  L.  R.  A. 
345,  73  N.  W.  101;  Willis  v.  EHe  Teleg.  it 
Teleph.  Co.  37  Minn.  347,  34  N.  W.  337 ; 
Church  V.  Joint  School  Dist.  No.  12,  55 
Wis.  399,  13  N.  W.  272;  Midland  R.  Co.  v. 
8mith,  113  Ind.  233,  15  N.  E.  256. 

Messrs.  Cleary  &  Moliean  for  respon- 
dents. 

Morsan,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  brings  this  action,  and  seeks 
to  permanently  enjoin  the  defendants  from 
erecting  telephone  poles  on  the  streets  in 
front  of  his  lots,  situated  in  various  blocka 
in  the  city  of  Langdon,  North  Dakota,  and 
particularly  described  in  the  complaint, 
which  is,  in  substance,  as  follows:  That 
among  other  lots  so  described  as  beine  af- 
fected by  the  erection  of  such  telepnocie 
poles,  guy  poles,  crossbars,  and  wires  is  the 
lot  on  which  is  erected  the  dwelling  house 
in  which  plaintiff  resides;  that  two  polea 
have  been  erected  in  the  street  in  front  of 
said  lot,  and  that  the  erection  of  said  poles 
at  said  places  interferes  with  the  ingress 
and  egress  to  his  said  dwelling  house,  and 
interferes  with  his  property  rights  in  said 
street,  and  deprives  him  of  light  and  air 
to  which  he  is  entitled,  and  that  such  poles 
and  fixtures  render  the  appearance  of  said 
house  unsightly,  and  tend  to  lessen  ita 
financial  value  and  render  it  unsalable,  and 
that  such  poles  and  fixtures  will  interfere 
with  the  growth  of  shade  trees  planted  by 
him  in  close  proximity  to  said  poles;  that 
said  poles  are  30  feet  in  height,  and  are 
placed  in  the  ground  at  a  distance  of  2 
feet  from  the  sidewalk,  and  immediately  in 
line  of  and  in  front  of  the  walk  leading 
from  the  sidewalk  to  his  said  dwelling 
house;  that  said  poles  and  wires  interfere 
or  will  interfere  with  his  le^l  rights  in  sev- 
eral other  lots  owned  by  him  in  said  cityr 
that  the  defendants  were  granted  a  fran- 
chise by  said  city  to  construct  and  operate 
a  telephone  system  in  said  city  by  an  ordi- 
nance duly  enacted  by  the  city  council 
thereof,  and  that  said  ordinance  does  not 
provide  for  any  compensation  to  be  given 
to  owners  of '  property  abutting  on  the 
streets  of  said  city,  nor  does  it  provide  that 
condemnation  proceedings  shall  be  insti- 
tuted and  completed  before  such  system  is 
constructed,  or  at  any  other  time;  that 
the  said  poles  were  erected  without  his  con- 
sent and  without  compensation  to  him,  and 
therefore  in  violation  of  §  14  of  the  Consti- 
tution of  North  Dakota,  and  of  §  5933  of 
tlie  statutes  of  said  state.    T^e  demand  for 


1902. 


Donovan  v.  Allebt. 


77T 


relief  is  that  the  defendants  be  temporarily 
and  permanently  enjoined  from  putting  up 
any  more  poles  on  the  streets  on  wnicn 
plaintiff's  lots  abut,  and  from  operating 
such  telephone  exchange,  until  defendants 
have  made  just  compensation  to  plaintiff  as 
required  by  the  laws  and  the  Constitution 
of  the  state.  The  defendants  answer  by 
denying  any  damage  to  plaintiff's  property, 
and  further  allege  that  they  have  under- 
taken the  construction  of  a  telephone  sys- 
tem in  the  city  of  Langdon  under  the  provi- 
sions ot  an  ordinance  of  the  city  council 
granting  them  the  right  to  do  so  under  pre- 
bcribed  restrictions,  and  the  poles  and  wires 
are  erected  under  the  supervision  of  the 
committee  on  streets  and  alleys,  as  ap- 
pointed by  said  council,  and  in  pursuance 
of  said  ordinance.  The  plaintiff  applied 
for  a  preliminary  injunction  to  restrain  the 
defendants  from  proceeding  with  the  erec- 
tion of  such  poles  and  the  operating  of  the 
telephone  system  until  plaintiff  had  been 
duly  compensated  for  damage  done  to  his 
property.  The  trial  court  issued  an  order 
to  show  cause  why  the  defendants  should 
not  be  so  restrained.  A  hearing  was  had 
upon  such  order,  based  on  affidavits  pre- 
sented by  the  parties.  On  motion  of  the  de- 
fendants, the  order  to  show  cause  was  dis- 
solved and  the  preliminary  injunction  re- 
fused on  the  ground  that  the  facts  shown 
did  not  show  Uiat  the  plaintiff  was  entitled 
to  the  relief  sought.  The  plaintiff  has  ap- 
pealed to  this  court  from  such  order  deny- 
ing his  application  for  a  preliminary  in- 
junction. The  defendants  contend  in  this 
court  that  the  plaintiff  is  not  entitled  to  re- 
lief by  injunction,  as  he  has  a  plain,  speedy, 
and  adequate  remedy  at  law,  the  defend- 
ants not  being  shown  to  be  insolvent  or  un- 
able to  respond  in  damages.  This  question 
will  be  considered  and  decided  after  a  deci- 
sion of  the  other  question  in  the  case. 

ITie  main  question  involved — the  use  of 
the  streets  of  a  city  for  the  poles  and  other 
equipments  of  a  telephone  system,  without 
compensation  to  the  owners  of  the  lots 
abutting  on  the  streets — is  one  of  difficulty 
to  determine,  and  one  of  vast  importance 
and  far-reaching  consequences.  Upon  a 
question  of  such  magnitude,  and  practical 
interest  to  almost  every  citizen  of  the  state, 
as  well  as  to  almost  every  municipality,  it 
is  to  be  regretted  by  this  court  that  coun- 
sel deemed  it  advisable  to  abandon  the  privi- 
lege of  an  oral  argument,  and  to  submit  the 
questions  raised  on  written  briefs.  How- 
ever, the  subject  of  the  action  is  not  a  new 
one,  and  has  fre<]uently  been  before  the 
courts  of  many  jurisdictions.  True,  the 
decisions  of  such  courts  are  not  harmoni- 
ous. Still,  every  phase  of  the  principle 
contended  for  in  this  case  has  been  affirmed 
in  learned  decisions  by  courts  of  the  high- 
est standing,  and  likewise  disaffirmed  by 
other  courts  of  equal  standing,  in  opinions 
showing  equal  ability  and  learning. 

Before  entering  upon  a  decision  upon  the 
merits,  a  statement  of  a  few  material  facts 
is  advisable:  The  original  plat  of  the  city 
of  Langdon,  as  filed  by  the  original  propri- 
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etors,  dedicates  and  gives  the  streets  and 
alleys  of  said  city  for  public  use.  The  ordi- 
nance of  said  city  granting  the  telephone 
franchise  to  the  defendants  for  fifteen 
years  is  silent  upon  the  subject  of  compen- 
sation to  abutting  or  other  lot  owners  for 
damages  by  reason  of  the  occupation  of  the 
streets  by  defendants  for  telephone  pur- 
poses, and  is  silent  as  to  condemnation 
proceedings  therefor.  Under  Rev.  Codes,  § 
5950,  the  right  of  eminent  domain  may  be 
exercised  in  behalf  of  several  enumerated 
public  uses:  among  them  being  telegraph 
and  telephone  lines.  The  question  involved, 
as  considered  by  this  court,  is  that  of  the 
occupation  of  the  streets  by  the  defendanta 
for  telephone  purposes,  and  not  that  of  the 
direct  or  actual  occupation  of  the  plaintiff's 
lots  by  said  company  for  said  purposes,  out- 
side of  street  occupation.  Certain  conceded 
principles  of  law  applicable  to  the  questions 
involved  in  this  case  may  be  stated:  The 
Constitution  of  this  state  provides  that  pri- 
vate property  shall  not  be  taken  or  dam- 
aged for  public  use  without  just  compensa- 
tion having  been  first  made  to,  or  paid  into 
court  for,  the  owner.  The  legislature  has 
the  power,  by  general  laws,  to  regulate  the 
uses  to  which  the  streets  may  be  subjected 
as  against  the  public.  City  councils  in  this- 
state  have  been  granted  the  power  to  regu- 
late or  prevent  the  use  of  the  streets  for 
telegraph  and  J^elephone  poles.  Rev.  Codes, 
§  2148.  Prior  to  the  adoption  of  the  Code 
of  1895  the  regulation  of  telephone  systema 
and  their  construction  was  governed  by 
Comp.  Laws,  §  3025,  enacted  in  1885.  A 
telephone  system  is  classed  under  the  stat- 
ute as  one  of  public  use.  Rev.  Codes,  § 
5956.  Chapter  35  of  the  Code  of  Civil  Pro- 
cedure provides  that  private  property  shall 
not  be  taken  or  damaged  for  public  use 
without  just  compensation  having  been  first 
made  to,  or  paid  into  court  for,  the  owner, 
and  further  provides  the  means  and  proce- 
dure under  which  such  damages  may  be  as- 
certained. The  plaintiff  in  this  case  is  the 
owner  of  the  fee  in  the  lot  to  the  middle  of 
the  street.,  and  entitled  to  the  beneficial  use 
thereof,  subject  to  the  easement  or  limited 
fee  of  the  public  in  the  street  for  its  use  for 
public  purposes.  In  this  case  the  absolute 
fee  of  these  lots  was  never  in  the  city,  and 
it  has  simply  an  easement  or  a  limited  fee 
therein.  In  Northern  P,  R.  Co,  v.  Lake,  10 
N.  D.  541,  88  N.  W.  461,  this  court  decidetl 
that  ^'the  public  has  only  an  easement  in 
streets  and  highways,  the  fee  remaining  in 
the  original  o\wier  or  his  successor  [and 
that]  such  owner  may  exercise  such  acts  of 
ownership  [thereto]  as  are  not  inconsistent 
with  the  easement."  In  that  case  there 
was  no  dedication  by  plat.  In  the  case  at 
bar  there  was  one.  However,  in  constru- 
ing Rev.  Codes,  §  2422,  which  declares  the 
effect  of  such  dedications,  we  hold  that  a 
proprietor  who  dedicates  by  plat  does  not 
convey  an  absolute  fee  to  the  public,  but 
reserves  the  whole  estate  and  title,  except 
the  limited  fee  Conveyed  to  the  public  for 
the  designated  and  intended  use. 

The  question  to  be  decided  on  this  appeal 
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18,  Is  the  plaintiff  entitled  to  recover  dam- 
ag:e8  from  the  defendants  by  reason  of  their 
placing  telephone  poles  on  the  streets  di- 
rectly* in  front  of  his  lots  and  residence? 
If  these  telephone  poles  are  lawfully  placed 
on  lots  which  he  owns  subject  to  the  ease- 
ment of  the  public,  and  none  of  his  rights 
have  been  violated,  he  is  not  entitled  to 
damages.  There  must  be  some  infringe- 
ment upon  his  statutory  or  constitutional 
riffhts  before  compensation  shall  rightfully 
bdong  to  him.  If  the  city  of  Langdon  and 
the  defendants  have  pursued  the  course  laid 
down  by  the  law,  and  no  constitutional 
right  has  been  invaded,  then  the  plaintiff 
haB  no  just  cause  for  complaint  in  any  court. 
On  examination  of  the  question,  with  this 
principle  in  view,  we  find  that  the  defend- 
ants were  engaged  in  constructing  this  tele- 
phone system,  and  using  the  streets  on 
which  plaintiff's  lots  abutted,  under  the 
sanction  of  legislative  authority.  Defend- 
ants were  granted  a  franchise  to  do  this 
work,  and  the  same  could  not,  without  diffi- 
<;ulty  and  hardship,  be  completed  without 
placing  poles  in  the  streets  and  alleys  of  the 
•city.  A  telephone  system  is  a  public  bene- 
fit to  the  people,  although  the  objects  of  its 
<jon8truction  m  this  and  all  other  cases  is 
that  of  private  gain.  The  fact  that  the  tele- 
phone is  a  public  benefit  and  use  does  not 
give  to  the  owners  any  right  to  occupy  or 
use  private  property  without  the  owner's 
consent,  unless  condemnation  proceedings 
are  regularly  instituted  and  prosecuted  to 
judgment.  The  fee  title  to  the  street  in 
front  of  plaintiff's  dwelling  house  being  in 
the  plaintiff,  except  for  street  purposes,  he 
owns  the  lot  to  the  middle  of  the  street, 
subject  to  the  rights  of  the  public,  to  the 
same  extent  as  he  owns  the  portion  of  the 
lot  on  which  his  dwelling  house  stands.  He 
alone  is  entitled  to  all  uses  of  the  lot,  except 
the  rights  of  the  public  by  virtue  of  the  ded- 
ication of  the  part  in  the  street  to  the  pub- 
lic, but  is  entitled  to  no  use  thereof  incon- 
sisent  with  or  antagonistic  to  the  purposes 
and  uses  for  which  it  was  dedicated  to  the 
public.  The  plaintiff's  right  to  the  benefi- 
cial uses  of  the  street,  subject  to  the  rights 
of  the  public,  is  a  property  right,  entitled 
to  the  law's  protection  whenever  unlawfully 
infringed  on,  and,  like  all  property  rights, 
IS  within  the  protection  of  the  Constitu- 
tion. Dill.  Mun.  Corp.  §  656.  The  abutter 
has  "the  exclusive  right  to  the  soil,  subject 
only  to  the  easement  of  the  right  of  passage 
in  the  public,  and  the  incidental  right  of 
properly  fitting  the  way  Jor  use.  Subject 
only  to  the  public  easement,  the  proprietor 
has  all  the  usual  rights  and  remedies  of 
the  owner  of  a  freehold."  Elliott,  Roads 
&  Streets,  p.  519. 

This  brings  us  to  the  real  questions  in 
this  case:  To  what  public  purposes  were 
the  streets  originally  dedicated?  Is  the  use 
of  the  street  for  telephone  poets  and  wires 
within  the  purposes  of  the  original  dedica- 
tion to  the  public  by  the  original  proprie- 
tors? 

The  primary  use  of  a  street  or  highway 
5s  confined  to  travel  or  transportation. 
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Whatever  the  means  used,  the  object  to  be 
attained  is  passage  over  the  territory  em- 
braced within  the  limits  of  the  street. 
Whether  as  a  pedestrian,  or  on  a  bicycle, 
or  in  a  vehicle  drawn  by  horses  or  other 
animals,  or  in  a  vehicle  propelled  by  elec- 
tricity, or  in  a  car  drawn  by  horses  or 
moved  by  electricity,  the  object  to  be  gained 
is  moving  from  place  to  place.  The  same 
idea  is  expressed  by  courts  and  text  writ- 
ers, that  "motion  is  the  primary  idea  of  the 
use  of  the  street."  The  defendants  claim 
that  the  use  of  the  street  for  telephone 
poles  is  within  the  use  contemplated,  as  it 
facilitates  the  transmission  of  intelligence, 
and  makes  intercommunication  between  per- 
sons possible  without  the  use  of  the  street, 
and  thus  lessens  travel  by  persons  on  the 
streets,  and  thereby  renders  travel  thereon 
free  from  the  annoyance  and  inconvenience 
of  crowded  streets.  There  is  force  in  the 
contention,  and  several  courts  have  adopted 
the  view  that  the  use  of  poles  for  such  pur- 
poses is  within  the  purpose  of  the  original 
dedication,  and  therefore  not  a  new  use  nor 
an  additional  burden  on  the  street,  because 
such  use  pertains  to  travel  on  the  street 
That  it  lessens  travel  on  the  street  is  ad- 
mitted. That,  however,  is  hardly  the  test. 
The  question  is.  Does  it  lessen  travel  on  the 
street  by  such  means  as  cause  a  permanent 
T>bstruction  of  the  street  for  a  purpose  not 
j  within  the  original  dedication?  The  plain- 
tiff is  entitled  to  free  access  to  his  house, 
and  to  light  and  air  for  his  house,  without 
obstruction.  If  for  any  public  purpose  in- 
consistent with  the  grant  to  the  public  of 
the  use  of  the  street,  the  street  is  ob- 
structed in  front  of  his  lot  abutting  on  such 
street,  such  use  entitles  him  to  compensa- 
tion. If  within  the  original  purpose,  and 
he  is  not  obstructed  in  gaining  access  to  his 
lot  or  building,  and  not  deprived  of  light  or 
air,  he  is  not  entitled  to  relief  or  to  com- 
pensation. The  city  had  the  right  to  au- 
thorize the  defendant  to  construct  a  tele- 
phone system  in  the  manner  described,  if  it 
did  not  infringe  upon  any  of  the  property 
rights  of  the  plaintiff  to  the  street  by  vir- 
tue of  his  ownership  of  the  lot.  Neither 
the  city  council  nor  the  legislature  could 
deprive  the  plaintiff  of  compensation  for  his 
property  rights  in  such  lot,  if  the  telephcme 
poles  set  thereon  are  not  a  use  of  the  street, 
within  the  purposes  for  which  the  easonent 
was  originally  conveyed  to  the  public.  The 
legislature  cannot  deprive  the  plaintiff  of 
his  property  rights  without  his  consent 
and  without  compensation.  The  Constitu- 
tion prohibits  such  taking  or  damaging  of 
his  property,  even  for  public  purposes,  with- 
I  out  first  procuring  his  consent  or  first  com- 
'  pensating  him.  The  legislature  may  au- 
thorize the  use  of  the  easement  of  the  pub- 
lic in  the  street,  but  not  to  the  damage  of 
the  owners  of  real  estate  fronting  on  such 
street,  unless  condemnation  or  consent  or 
compensation  is  first  made  or  given.  The 
streets  of  said  city  were  given  to  the  pub- 
lic for  public  use.  What  is  understooa  by 
"public  use?"  The  primary  intention  and 
idea  of  the  use  of  the  street  was  for  travel. 
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— moring  from  place  to  place  in  any  way 
that  does  not  interfere  with  the  use  of  the 
street  for  travel  in  any  other  way.  The 
manner  or  mode  of  travel  is  not  restricted 
to  those  known  or  in  use  at  the  time  of  the 
<ledication,  but  may  be  those  modes  of 
travel  that  are  the  result  of  modem  inven- 
tions. The  new  modes  of  travel  must  not 
interfere  with  the  property  rights  of  the 
abutting  o>\Tier,  nor  with  the  use  of  the 
street  in  ail  other  ways  by  the  public,  as 
-contemplated  or  existing  at  the  time  of  the 
dedication  or  later.  The  fact  that  the  stat- 
ute designates  the  telephone  as  a  public 
use  does  not  authorize  the  use  of  the  streets 
by  it  without  restriction.  If  the  use  of  the 
telephone  on  the  streets  interferes  with 
travel,  or  is  inconsistent  with  the  use  of 
the  streets  for  travel,  as  originally  dedi- 
cated, or  is  injurious  to  the  property  rights 
of  abutting  owners,  the  legislature  may  au- 
tliorize  it  to  be  placed  on  the  streets,  but 
cannot  in  any  manner  deprive  the  abutting 
owner  of  his  property  rights,  nor  deprive 
him  of  the  right  to  compel  payment  for  the 
use  or  damage  of  his  property. 

The  courts  have  frequently  passed  upon 
the  question  whether  the  use  of  the  streets 
for  telephone  purposes  is  an  additional  ser- 
>itude  or  burden  to  that  understood  as  a 
proper  street  use.  Those  holding  that  it  is 
not  a  street  use,  in  its  proper  acceptation, 
are:  In  Krueger  v.  Wisconsin  Teleph.  Co, 
106  Wis.  90,  50  L.  R.  A.  298,  81  N.  W.  1041, 
that  court  says:  "A  street  may  subsist, 
and  the  lot  owner  have  the  complete  use  of 
his  adjacent  property.  Not  so  if  a  portion 
of  the  street  has  been  permanently  taken 
by  poles  and  other  necessary  structures  for 
a  telegraph  or  telephone  line.  No  one 
doubts  but  that  private  rights  are  aflfected 
by  the  construction  and  maintenance  of  such 
a  line  in  a  way  entirely  different  from  the 
ordinary  uses  of  a  highway.  Nor  is  there 
room  to  dispute  the  fact  that  such  construc- 
tion constitutes  a  permanent  occupancy  of 
the  land,  independent  of  the  public  use. 
This  occupancy  being  for  the  direct  benefit 
of  private  corporations,  and  only  for  the  in- 
direct benefit  of  the  public,  how  can  it  be 
said,  with  any  show  of  justice,  that  when 
land  is  condemned  for  a  street  the  public 
must  not  only  pay  for  its  use,  but  also  for 
the  use  of  such  quasi  public  corporations 
as  the  legislature  has  given  the  power  to 
use  the  highway."  In  Eels  v.  American 
Teleph.  d  Teleg.  Co,  143  N.  Y.  133,  26  L.  R. 
A.  640,  38  N.  E.  202,  that  court  said,  in  a 
case  involving  the  use  of  a  rural  highway: 
''We  cannot  agree  that  this  permanent  ap- 
propriation and  exclusive  possession  of  a 
«roall  portion  of  the  highway  can  properly 
be  regarded  as  any  newly  discovered  method 
of  exercising  the  old  public  easement,  for 
the  very  reason  that  this  so-called  new 
method  is  a  permanent,  continuous,  and  ex- 
clusive use  and  possession  of  some  part  of 
the  public  highway  itself,  and  therefore 
cannot  be  simply  a  new  method  of  exercis- 
ing such  old  public  easement.  It  is  a  total- 
ly distinct  and  different  kind  of  use  from 
any  heretofore  known.  It  is  not  a  mere 
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difference  in  the  kind  of  vehicle,  or  in  thdr 
number  or  capacity,  or  in  the  manner, 
method,  or  means  of  locomotion.  .  .  . 
Here,  however,  in  the  use  of  the  highway  by 
the  defendant  is  the  fact  of  permanent  and 
exclusive  appropriation  and  possession,  a 
fact  which  is,  as  it  seems  to  us,  wholly  at 
war  with  that  of  the  legitimate  public  ease- 
ment in  a  highway."  In  Board  of  Trade 
Teleg,  Co.  v.  Bamett,  107  111.  607,  47  Am. 
Kep.  463,  that  court  said:  ''In  the  same 
sense  the  construction  of  a  line  of  telegraph 
on  the  highway  is  an  additional  servitude 
to  which  the  fee  of  the  land  had  not  been 
before  subjected.  The  servitude  differs 
more  in  decree  than  in  character,  and, 
whethei*  the  damages  are  great  or  small,  the 
corporation  asking  for  or  appropriating  to 
itself  the  benefit  of  such  new  servitude  must 
make  just  compensation  to  the  owner  of  the 
fee."  In  Chesapeake  d  P.  Teleph.  Co.  v. 
Mackenzie,  74  Md.  36,  21  Atl.  690,  the  court 
said:  "To  what  extent,  Uien,  does  the  stat- 
ute justify  the  action  of  the  appellant,  and 
protect  it  from  liability?  The  planting 
of  a  telegraph  or  telephone  pole  in  a  hieh* 
way  or  street  is  not  a  public  nuisance,  oe- 
cause  the  legislature  has  declared  that  it 
shall  not  be;  but  the  general  assembly  was 
powerless  to  subject  the  reversionary  inter- 
est in  the  bed  of  such  highway  or  street  to 
an  additional  servitude  without  making  ap- 
propriate provision  for  just  compensation 
to  the  owner."  In  Jaynes  v.  Omaha  Street 
R,  Co.  53  Neb.  631,  39  L.  R.  A.  751,  74  N. 
W.  67,  that  court  said:  "It  is  also  very 
generally,  held  that  telegraph  and  telephone 
poles  in  city  streets  or  rural  highways 
.  .  .  entitle  the  abutting  property  own- 
er to  compensation.  .  .  .  The  princi- 
ple upon  which  ail  these  cases  rest  is  the 
sound  one  that  the  highway  or  street  is  ded- 
icated to  the  public  to  pass  and  repass 
thereon,  and  that  the  erection  of  poles  in 
the  streets  by  the  telephone  or  telegraph 
companies  is^  a  permanent  and  exclusive 
occupation  of* the  streets  by  such  companies 
to  the  continued  exclusion  of  the  remainder 
of  the  public,  and  in  that  sense  the  poles 
are  a  continued  obstruction  in  the  streets." 
In  American  Teleph.  d  Teleg.  Co.  v.  Smith, 
18  Atl.  910,  that  court  said:  "A  telegraph 
or  telephone  company  is  subject  to  tlie  pro- 
visions of  Md.  Const,  art.  3,  §  40,  whidi 
provides  that  private  property  shall  not  be 
taken  for  public  use  without  just  compen- 
sation; and  the  averment  in  a  bill  for  in- 
junction that  such  a  company  is  proceeding, 
or  tiireatens  to  proceed,  to  construct  its 
line  of  poles  and  wires  over  complainant's 
land  without  his  leave,  and  without  paying 
or  tendering  him  compensation,  is  sufficient 
to  entitle  him  to  an  injunction."  71  Md. 
535,  7  L.  R.  A.  200.  In  Western  U.  Teleg. 
Co,  v.  Williams,  86  Va.  696,  8  L.  R.  A.  429, 
11  S.  E.  109,  that  court  said:  "It  is  tnia 
that  the  use  of  the  telegraph  company  is  a 
public  use.  That  company  is  a  public  cor- 
poration, as  to  which  the  public  has  rights 
which  the  law  will  enforce,  but  these  public 
rights  can  only  be  obtained  by  paying  for 
them.    The  use,  while  in  one  sense  public. 
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is  not  for  the  public  generally.  It  is  for 
the  private  pront  of  the  corporation.  .  .  . 
There  is  no  reason,  either  in  law,  or  common 
justice,  why  it  should  not  pay  for  what  it 
needs  in  the  prosecution  of  its  business." 
In  Stotcera  v.  Postal  Teleg.  Cable  Co.  68 
Miss.  559,  12  L.  R.  A.  864,  9  So.  356,  that 
court  said :  "A  city  cannot  grant  to  a  tele- 
graph company  the  right  to  erect  its  line 
along  a  public  street  without  first  making 
compensation  to  the  abutting  property  own- 
ers, since  the  line  is  an  additional  burden." 
In  Broome  v.  New  York  d  N.  J,  Teleph,  Co. 
42  N.  J.  Eq.  141,  7  Atl.  851,  it  is  said  that 
*4t  is  enough  to  say  on  that  head  that  it 
does  not  appear  that  the  road  board  had 
any  power  to  authorize  anyone  to  set  up 
poles  in  the  land  of  the  highway,  and  thus 
subject  the  land  to  an  additional  servitude 
besides  that  for  which  it  was  condemned." 
In  Halsey  v.  Rapid  Tra/nait  Street  R.  Co. 
47  N.  J.  Eq.  380,  20  Atl.  869,  the  court 
said:  "And  this  principle  exhibits  in  a 
very  clear  light  the  reason  why  it  hajs  been 
held  that  the  placing  of  telegraph  and  tele- 
phone poles  in  the  street  Imposes  an  addi- 
tional servitude  on  the  land.  They  are  not 
placed  in  the  street  to  aid  the  public  in  ex- 
ercising their  right  of  free  passage,  nor  to 
facilitate  the  use  of  the  street  as  a  public 
way,  but  to  aid  in  the  transmission  of  in- 
telligence." In  Metropolitan  Teleph.  d 
Teleg.  Co.  v.  Colwell  Lead  Co.  67  How.  Pr. 
365,  that  court  said:  "I  am  clearly  of  the 
opinion  that  such  a  use  of  the  streets  is 
not  a  street  use,  and  does  not  come  within 
the  terms  of  the  trust  upon  which  the  city 
holds  the  fee,  .  .  .  and  that,  so  far  as 
tlie  rights  of  abutting  owners  are  involved, 
the  legislature  had  no  power  to  authorize 
plaintitfs  to  use  the  streets  for  such  a  pur- 
pose." Joyce,  Electric  Law,  §  321,  says: 
** After  a  careful  examination  of  the  cases 
in  which  this  question  has  arisen,  and  of  the 
many  thorough  discussions  contained  in 
the  opinions  of  such  cases,  aiyi  of  the  rules 
of  law  applicable  thereto,  we  are  of  the  opin- 
ion that  the  construction  of  telegraph  and 
telephone  lines  upon  the  highways  or  streets 
is  not  within  the  original  purposes  of  the 
dedication  or  taking  of  the  same,  and  that 
the  poles  and  wires  constitute  an  additional 
servitude  entitling  the  original  owner  to 
compensation."  2  Dill.  Mun.  Corp.  §  698a;  i 
"On  the  whole,  the  safer  and  perhaps 
sounder  view  is  that  such  a  use  of  the  street 
or  highway,  attended  as  it  may  be,  espe- 
cially in  cities,  with  serious  damage  and  in- 
convenience to  the  abutting  owner,  is  not 
a  street  or  highway  use  proper,  and  hence 
entitles  such  owner  to  compensation  for 
buch  use,  or  for  any  actual  injury  to  his ; 
property  caused  by  poles  and  lines  of  wire 
placed  in  front  thereof."  Lewis,  Em.  Dom. 
[§  131],  says:  "The  lines  of  a  telegraph 
or  telephone  company  are  on  the  same  foot- 
ing as  the  steam  railroad.  They  form  no 
part  of  the  equipment  of  a  public  highway, 
but  are  entirely  foreign  to  its  use.  Where 
the  fee  of  the  street  is  in  the  abutting  own- 
er, he  is  clearly  entitled  to  compensation 
for  the  additional  burden  placed  upon  his 
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land."  Elliott  on  Roads  &  StreeU  [p. 
534],  says:  "We  are  inclined  to  the  opinioi> 
that  such  a  use  constitutes  a  new  burdeo 
for  which  the  owner  of  the  fee  is  entitled  ta 
compensation."  Croewell  on  the  Law  of 
Electricity  (§  110)  says:  "The  use  of  the 
highways,  however,  for  the  transmisaion  of 
intelligence,  is  a  use  wholly  different  from 
public  travel.  Incidentally,  no  doubt,  it  af- 
fects somewhat  similar  objects.  .  .  • 
The  nature  of  the  use,  however,  is  essen- 
tially different,  and  the  courts  have  gener- 
ally recognized  this  difference."  See  also,. 
as  favoring  the  same  principles,  PadfUr 
Postal  Teleg.  Cable  Co.  v.  Irvine,  49  Fed. 
113;  Daily  v.  State,  51  Ohio  St.  348.  24  L. 
R.  A.  724,  37  N.  E.  710;  Poatal  Teleg.  Cable^ 
Co.  V.  Eaton,  170  111.  513,  39  L.  R.  A.  722, 
49  N.  E.  365.  The  following  cases  are  au- 
thority for  a  doctrine  directly  the  reverse 
of  that  enunciated  in  the  cases  and  text- 
books cited:  People  v.  Eaton,  100  Mich. 
208,  24  L.  R.  A.  721,  59  N.  W.  145;  Pierce 
V.  Drew,  136  Mass.  75,  49  Am.  Rep.  7; 
Cater  v.  Northvceatem  Teleph.  Exch.  Co.  60^ 
Minn.  539,  28  L.  R.  A.  310,  63  N.  W.  Ill; 
Julia  Bldg.  Asao.  v.  Bell  Teleph.  Co.  88  Mo. 
258,  57  Am.  Rep.  398;  Hershfield  v.  Rocky 
Aionniain  Teleph.  Co.  12  Mont.  102,  29  Pac. 
883;  Ma  gee  v.  Overshiner,  150  Ind.  127,  40 
L.  K.  A.  370,  49  N.  E.  951. 

This  brings  us  to  the  final  question  in  the 
case:  Is  the  plaintiff  entitled  to  an  injunc- 
tion? The  defendants  contend  that  he  is 
not,  because  he  can  resort  to  an  action  for 
damages,  and  thereby  be  fully  compensated 
for  whatever  damages  he  has  or  may  suffer. 
That  such  is  the  general  rule  is,  without 
doubt,  true.  It  is  also  a  ceneral  rule  that 
a  wide  discretion  is  vested  in  trial  courts 
when  granting  or  refusing  preliminary  in- 
junctions, and  that  appellate  tribunals  will 
hesitate  before  interfering  with  the  exer- 
cise of  such  discretion  by  trial  courts.  But 
we  have  reached  a  conclusion  that  the  facts 
of  this  case  place  it  beyond  the  application 
of  these  ordinary  rules.  The  deifendants 
are  proceeding  to  damage  the  piaintiff^» 
property  without  first  complying  with  a 
mandatory  provision  of  the  Constitution. 
That  provision  of  the  Constitution  is  per- 
emptory that  property  taken  or  damaged 
for  public  use  shall  first  be  paid  for^  and 
the  legislature  has  also  enacted  that  pay- 
ment must  precede  the  taking  or  damage, 
and  has  provided  adequate  means  for  estab- 
lishing the  amount  of  such  damages. 
The  taking  of  or  damaging  of  pri- 
vate property  for  public  use  without  the 
owner's  consent  is  deemed  so  serious  that 
payment  therefor  is  a  prerequisite  to  at^ 
tempting  to  do  so.  The  defendants  have 
the  ultimate  right,  under  their  franchise,  te 
use  the  street  for  telephone  purposes;  but 
payment  of  damages,  actual  or  consequen- 
tial, to  plaintiff's  property,  must  be  first 
attended  to.  This  does  not  mean  that  it 
may  first  be  appropriated,  and  paid  for  at 
the  end  of  a  suit  for  damages,  but  means 
that  payment  must  precede  the  taking  or 
dama'ring.  Judge  Brewer,  in  McElroy  v. 
Kansas    City,  21    Fed.   261,    said:     "Whea 
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the  defendant  has  the  ultimate  right  to  do 
the  act  sought  to  be  restrained,  but  onl^ 
upon  some  condition  precedent,  and  compli- 
ance with  the  condition  is  within  the  power 
of  the  defendant,  injunction  will  almost 
universally  be  granted  until  the  condition 
is  complied  with.  This  principle  lies  at  the 
foundation  of  the  multitude  of  cases  which 
have  restrained  the  taking  of  property  un- 
til after  the  payment  of  compensation,  for 
in  all  those  cases  the  leg:islature  has  placed 
at  the  command  of  the  defendant  means  for 
ascertaining  the  value  of  the  property.  In 
those  cases  the  courts  have  seldom  stopped 
to  inquire  whether  the  value  of  the  prop- 
erty sought  to  be  taken  was  little  or  great, 
whether  the  injury  to  the  complainant  was 
large  or  small,  but  have  contented  them- 
selves with  holding  that,  as  the  defendant 
had  full  means  for  ascertaining  such  com- 
pensation, it  was  his  first  duty  to  use  such 
means,  determine  and  pay  the  compensa- 
tion, and  until  he  did  so  the  taking  of  the 
property  would  be  enjoined."  In  Searle  v. 
Lead,  10  S.  D.  317,  39  L.  R.  A.  347,  73  N. 
W.  103,  it  is  said:  "But  the  framers  of 
our  organic  law  deemed  it  proper  to  fully 
protect  the  rights  of  the  abutting  property 
owner  in  the  Constitution  itself,  and  not 
leave  him  to  the  'sense  of  justice*  by  which 
a  community  is  supposed  to  be  governed. 
.  .  .  The  constitutional  provision  is  un- 
questionably a  wise  and  just  one,  and  well 
calculated  to  protect  property  owners  from 
injustice  and  wrong  on  the  part  of  munici- 
pal or  other  corporations  or  individuals 
in\ested  with  the  privilege  of  taking  pri- 
vate property  for  public  use,  and  should  be 
^iven  a  liberal  construction  by  the  courts 
in  order  to  make  it  effectual  in  the  protec- 
tion of  the  rights  of  the  citizen."  The  prin- 
ciples enunciated  in  these  cases  are  equally 
as  applicable  to  the  facts  of  the  case  at  bar 
as  to  the  facts  of  those  cases,  and  the  right 
to  a  preliminary  injunction  was  sustained  in 
each  of  them.  "When,  however,  action  is 
had  for  this  purpose,  tJiere  must  be  kept  in 
view  that  general,  as  well  as  reasonable  and 
lust,  rule  that  whenever,  in  pursuance  of 
law,  the  property  of  an  individual  is  to  be 
devested  by  proceedings  against  his  will,  a 
strict  compliance  must  be  had  witli  all  the 
provisions  of  law  which  are  made  for  his 
protection  and  benefit,  or  the  proceeding 
will  be  ineflfectual.  ...  So,  if  the  stat- 
ute vests  the  title  to  lands  appropriated  in 
the  state  or  in  a  corporation,  on  payment 
therefor  being  made,  it  is  evident  that,  un- 
der the  rule  stated,  the  payment  is  a  con- 
dition precedent  to  the  passing  of  the  title." 
Cooley,  Const.  Lim.  6th  ed.  p.  648.  See  also 
Adams  v.  Chicago,  B.  &  N.  R,  Co,  39  Minn. 
28G,  1  L.  R.  A.  493,  39  N.  W.  629 ;  Theobold 
V.  Louisville,  N.  O.  d  T.  R.  Co.  66  Miss.  279, 
4  L.  R.  A.  735,  6  So.  230;  Omaha  v.  Kra- 
mer, 25  Neb.  489,  41  N.  W.  295;  Denver  v. 
Bayer,  7  Colo.  113,  2  Pac.  6;  Church  v. 
Joint  School  Diet.  No,  12,  55  Wis.  399,  13 
N.  VV^.  272. 

Under  these  cases,  and  the  principles 
there  sustained,  we  hold  that  the  occupancy 
of  the  plaintiff's  property  for  the  purposes 
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intended  was  a  violation  of  the  rights  of  the 
plaintiff  guaranteed  him  by  the  Constitu- 
tion and  the  statutes,  for  the  prevention  of 
which  a  preliminary  injimction  should  have 
been  granted.  The  possession  taken  for 
such  purposes  was  in  the  nature  of  a  con- 
tinuing trespass.  A  multiplicity  of  suits 
must  necessarily  follow  before  adequate 
compensation  could  be  awarded  for  such 
continued  invasion  of  plaintiff's  property 
rights.  In  vi6w  of  these  considerations,  the 
remedy  at  law  would  be  inadequate.  1 
High,  Inj.  §  708;  Kruegei'  v.  Wisconsin 
Teleph.  Co.  106  Wis.  96,  50  L.  R.  A.  298,  81 
N.  W.  1047.  It  is  contended  that  to  grant 
preliminary  injunctions  in  such  cases  will 
seriously  retard  public  improvements,  and 
delay  the  advantages  to  be  derived  there- 
from to  the  public.  We  do  not  luderstand 
that  it  would  to  any  serious  extent.  If 
those  desiring  to  use  private  property  for 
public  use  will  follow  the  provisions  of  the 
law  and  tlie  Constitution,  before  endeavor- 
ing to  use  such  private  property,  the  delays 
or  difRculties  will  be  but  slight. 

Our  conclusion  is  that  the  placing  of  the 
poles  in  tlie  street  in  front  of  plaintiff's 
dwelling  house  in  this  case  is  an  occupancy 
of  the  street  inconsistent  with  the  dedica- 
tion of  the  street  for  the  use  of  the  public 
for  travel ;  that  it  constituted  an  additional 
burden  or  servitude  upon  the  street,  not 
within  the  purposes  of  the  dedication;  that 
the  public  has  an  easement  in  the  street  for 
travel  and  passage  thereon  by  any  means 
not  inconsistent  with  the  rights  of  abutting 
property  owners;  that  the  placing  of  these 
poles  in  this  street  is  an  interference  in 
some  degree  with  travel  on  the  street,  and 
also  encroaches  upon  the  plaintiff's  right  to 
the  free  and  unencumbered  use  of  such 
street  for  all  purposes. 

We  are  not  convinced  by  the  argument 
advanced  that  the  rights  of  the  public  and 
of  abutting  owners  should  be  subjected  to 
the  occupancy  of  the  jstreets  for  all  public 
purposes  under  the  new  appliances  of  mod- 
ern invention  which  greatly  facilitate  com- 
munication between  citizens  of  the  same 
city  or  citizens  of  different  cities.  If  the 
persons  utilizing  these  new  appliances  were 
the  only  ones  whose  rights  and  interests 
were  to  be  considered,  there  could  be  but 
one  answer  to  the  demand  for  a  liberal  con- 
struction of  the  terms  of  the  grant  for  pub- 
lic use.  But  on  the  one  hand  are  the  inter- 
ests of  those  asking  for  the  unrestricted  use 
of  the  streets  for  intercommunication,  and 
the  unlimited  use  of  the  streets  for  all  such 
purposes  without  compensation.  On  the 
other  hand  is  the  demand  of  the  abutting 
property  owner  that  his  property  be  not 
sacrificed  to  such  uses  without  compensa- 
tion. His  demand  is  safeguarded  by  the 
Constitution  expressly  providing  that  his 
property  shall  not  be  taken  or  damaged 
without  his  consent  and  without  compensa- 
tion. We  think  the  plaintiff's  rights  are 
tvithin  the  provisions  of  the  Constitution. 
We  are  aware  that  plaintiff's  damages  can« 
not  be  large  in  the  present  case.  But  if  two 
poles  may  be  erected  on  this  street  in  front 


783 


North  Dakota  Supbeme  Ck)nBT. 


JONBp. 


of  his  residence,  why  not  twenty?  We  can- 
not sanction  the  violation  of  a  constitution- 
al provision  because  the  damages  may  seem 
insignificant.  The  constitutional  protection 
is  not  to  be  meted  out  in  cases  where  pecuni- 
ary damages  are  large,  and  denied  if  they  are 
small.  The  protection  should  follow  a  vio- 
lation of  any  right  therein  defined.  Some 
of  the  cases  cited  pertain  to  setting  of  poles 
in  rural  highways  for  telegraph  purposes. 
A  distinction  is  apparent  between  the  use  of 
a  rural  highway  and  a  street,  and  is  some- 
times claimed  between  the  use  of  the  tele- 
phone and  the  telegraph.  The  cases  are 
cited  as  analogous  in  principle  to  the  case 


at  bar.  The  decision,  however,  is  not  in- 
tended to  cover  any  questions  save  the  one 
involved,  and  that  is  the  use  of  the  tele- 
phone as  set  forth  in  the  pleadings  in  this- 
case,  and  any  case  cited  not  strictly  in  point 
is  cited  as  argumentatively  sustaining  the 
contention  advanced  by  plaintiflf. 

The  order  of  the  District  Court,  refusing 
a  preliminary  injunction,  is  reversed,  and 
that  court  is  directed  to  grant  the  tempo- 
rary relief  demanded  in  the  complaint. 

All  concur. 

Rehearing  denied  July  30,  1902. 
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Anna  CALLEN,  Plff.  in  Err., 

V. 

COLUMBUS  EDISON  ELECTRIC  LIGHT 
COMPANY. 

(66  Oblo  St.  166.) 

<1.  The  title  -wlitcli  a  umniclpal  cor- 
poration aeauires,  under  S  2601,  Rev. 
Stat,  to  streets  dedicated  by  a  proprietor 
who  subdivides  lots  for  sale,  is  held  for  the 
use  of  the  public  for  street  purposes. 

2.  An  o-wner  of  a  lot  abutting  on  sncli 
street  has  a  property  Interest  In  the 
street  in  front  of  his  lot,  which  cannot  be 
talEen  against  his  will,  except  upon  the 
terms  provided  by  the  Constitution,  viz., 
that  a  compensation  shall  first  be  made  in 
money,  or  by  a  deposit  of  money. 

3.  The  placing  by  a  private  llgrhtlnv 
eompany  of  poles  at  the  cnrb  In  a 
street,  and  the  strlnginir  thereon  of  electric- 
light  cable  lines  and  wires  for  the  purpose 
of  furnishing  light  and  energry  to  private 
takers,  is  a  diversion  of  the  street  from  the 
purposes  to  which  tt  was  dedicated,  and  Is 
a  taking  of  the  property  of  the  abutting  own- 
er, within  the  meaning  of  S  19  of  the  Bill  of 
Rights.  And  such  placing  of  poles,  lines, 
and  wires  is  none  the  less  an  unauthorized 
taking,  even  though  it  be  consented  to  by  the 
city  authorities. 

4.  And  -where  It  appears  that  the  acta 
of  the  llarhtlnar  company  In  so  plac- 
InflT  Its  poles,  lines,  and  wires  were  done 
without  the  knowledge  or  consent  of  the  lot 
owner,  and  that  their  maintenance  will  work 
injury  to  his  property,  appreciable  in  char- 
acter and  amount,  such  owner  has  a  right  to 
an  injunction  against  such  maintenance,  and 
an  order  for  removal. 

(April  22.   1902.) 

^Headnotes  by  the  Court. 

Note. — For  a  case  similar,  in  this  series, 
to  the  above,  as  to  telephone  or  telegraph  poles 
as  additional  burden  on  highway,  requiring 
compensation  to  abutting  owners,  see  preced- 
taig  case  of  Donovan  v.  Allert  (N.  D.)  ante,  775, 
and  footnote  thereto. 

For  electric-light  wires  as  additional  burden, 
eee  Palmer  v.  Larchmont  Electric  Co.   (N.  Y.) 
48  L.  R.  A.  672. 
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ERROR  to  the  arcuit  Court  for  Franklin 
County  to  review  a  judgment  reversing 
a  judgment  of  the  Court  of  Common  Plea& 
in  plaintiff's  favor  in  a  suit  to  enjoin  the 
maintenance  of  electric-liglit  poles  in  a 
street  in  front  of  complainanrs  property. 
Reversed. 

Statement  by  Spear,  J.: 

From  the  pleadings,  the  evidence  con- 
tained in  the  bill  of  exceptions,  and  an 
agreed  statement^  the  following  pertinent 
facts  appear,  viz.:  Plaintiff  is  the  owner 
of  lot  1^0.  9  in  Parsons *s  addition  to  the  city 
of  Columbus,  which  is  situate  on  the  soutn- 
west  corner  of  Bryden  road  and  Irvine 
street,  well  adapted  to  residence  purposes, 
and  valued  at  from  $3,500  to  $4,000.  It  is 
a  vacant  lot,  fronting  43^  feet  on  Biyden 
road,  and  running  south  on  Irvine  street 
IGl  feet  to  an  alley.  Bryden  road  is  paved 
with  an  asphalt  pavement,  and  a  sidewalk 
has  been  constructed  in  front  of  the  lot  on 
that  street.  Irvine  street  has  been  ^aded, 
bouldered,  and  curbed.  The  curb  line  on 
Bryden  road  is  15  feet  from  plaintiff's 
north  lot  line,  and  on  Irvine  street  6  feet. 
The  proportionate  part  of  the  cost  of  the  im- 
provement on  both  streets  has  been  assessed 
on  plaintiff's  lot.  All  the  acts  of  defendant 
and  of  the  city  of  Columbus  hereinafter  re- 
ferred to  were  done  without  the  knowledge 
or  consent  of  plaintiff.  A  short  time  prior 
to  the  beginning  of  the  suit,  the  dty  of  Co- 
lumbus bad  located  and  maintained  a 
wooden  pole  10  inches  in  diameter  and  22 
feet  high  at  the  intersection  of  the  curb  of 
Bryden  road  and  Irvine  street,  at  the  north- 
east corner  of  plaintiff's  lot.  On  the  pole 
was  a  fire-alarm  telegraph  box,  and  leading^ 
from  the  top  thereof  were  two  wires  extend- 
ing south  over  the  curb  along  the  west  side 
of  Irvine  street,  and  attach^  to  a  pole  in 
the  alley  south  of  plaintiff's  lot.  The  box 
might  have  been  placed  on  a  neat  post  4  feet 
high,  as  is  done  in  other  parts  of  the  city, 
or  on  a  pole  in  the  alley  at  the  southeast 
corner  of  the  lot.  The  defendant  is  a  pri- 
vate Ohio  corporation,  chartered  for  the 
purpose  of  selling  and  distributing  electric 
energy  for  the  purposes  of  light  and  power. 
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On  the  18th  day  of  July,  1899,  the  defend- 
ant removed  the  wooden  pole  which  had 
been  erected  by  the  city,  and  put  in  its  place 
a  pole  larger  *and  higher.  And  on  the  22d 
day  of  July,  1899,  the  defendant  removed 
this  pole,  and  substituted,  near  the  north- 
east corner  of  plaintiflf's  lot,  at  the  curb,  an 
iron  pole  8  inches  in  diameter  and  40  feet 
high,  on  which  it  strung  electric-light  cable 
wires  diagonally  across  Bryden  road  in 
front  of  plaintiff's  lot  to  another  pole  at  the 
intersection  of  Bryden  road  and  Irvine 
street,  north  of  Bryden  road.  On  the  same 
day  the  defendant  erected,  inside  of  the  west 
curb  in  Irvine  street,  about  80  feet  from  its 
intersection  with  Bryden  road,  a  wooden 
pole  18  inches  in  diameter  and  50  feet  high, 
and  connected  the  top  of  this  pole  with  the 
top  of  the  iron  pole  by  two  electric  cable 
wires.  These  poles  ana  wires  were  placed 
in  the  night  season,  after  midnight,  in  the 
alley  a  telephone  company  has  maintained 
a  pole  for  stretching  telephone  wires  there- 
on, with  which  company  defendant  has  a 
contract  for  its  use  for  accommodating  their 
wires.  It  is  the  intention  of  the  defendant 
to  string  along  the  poles  nine  electric-light 
cable  wires,  three  about  J  of  an  inch  in  di> 
ameter,  three  about  ^  an  inch  in  diameter, 
and  three  about  i,  and  all  about  40  feet 
above  the  surface  of  the  ground.  By  con- 
tract with  the  defendant  the  city  of  Colum- 
bus has  placed  its  fire-alarm  box  on  the  said 
iron  pole,  and  has  strung  its  wires  in  the 
same  manner  that  they  were  before  the 
wooden  pole  was  removed.  Defendant  has 
maintained  an  electric-light  station  at  the 
comer  of  Gay  and  Third  streets,  Columbus, 
since  the  vear  1887.  It  has  erected  in  the 
streets,  alleys,  and  highways  of  the  city  10 
miles  of  poles.  The  defendant  has  had, 
from  time  to  time,  contracts  with  the  city 
for  lighting  market  houses,  engine  houses, 
the  city  hall,  and  some  of  the  streets  in  the 
interior  of  the  city;  but  it  is  not  claimed 
that  any  such  contract  existed  as  to  the 
neighborhood  of  Bryden  road  and  Irvine 
street,  nor  that  any  such  service  was  ren- 
dered. Defendant  never  asked  permission 
to  erect  the  poles,  or  any  of  them,  never 
paid,  or  offered  to  pay,  plaintiff  any  com- 
pensation or  damages,  and  never  acquired  a 
right  to  erect  the  poles  by  appropriation 
proceedings.  Evidence  was  given  at  the 
trial  by  plaintiff  tending  to  prove  that 
plaintiff's  property  would  be  rendered  less 
valuable,  if  the  poles  and  wires  were  to  be 
permanently  maintained,  by  an  amount 
from  $800  to  $1,200.  Plaintiff's  action  was 
commenced  July  22,  1899,  immediately  upon 
learning  of  the  acts  complained  of.  The  re- 
11^  sought  was  a  perpetual  and  mandatory 
injunction.  Defendant  defended,  by  allega- 
tion and  proof,  upon  the  ground,  among 
otiiers,  that  the  city  of  Columbus,  by  proper 
resolution  and  ordinances,  has  given  to  it 
the  full  legal  franchise  and  right  to  erect 
and  maintain  said  poles  and  wires  as  the 
same  had  been  by  it  constructed,  and  denied 
that  any  right  of  plaintiff  had  been  invad- 
ed. This  claim  was  controverted  by  the 
plaintiff.  The  common  pleas  rendered  judg- 
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ment  granting  perpetual  injunction,  and 
commanded  the  removal  of  the  poles  and 
wires  within  fifteen  days  from  the  entry  of 
judgment;  but  the  circuit  court,  as  before 
stated,  refused  plaintiff  any  relief. 

^Mr,  O.  J.  Marriott,  for  plaintiff  in  error : 

The  use  to  which  defendant  in  error  has- 
attempted  to  put  the  sidewalks  on  Irving 
street  and  Bryden  road  adjacent  to  the 
property  of  plaintiff  in  error  is  not  such  a 
use  as  was  contemplated  by  the  original 
dedication  thereof  to  the  public. 

Scioto  Valley  R.  Co.  v.  Lawrence,  38  Ohi<> 
St.  44,  4.3  Am.  Rep.  419;  Cincinnati  d  8.  O. 
Ave,  Street  R,  Co.  v.  Cumminsville,  14  Ohia 
St.  649;  Pierce,  Railroads,  1881,  p.  241. 

The  rights  of  abutting  owners  in  the 
streets  of  a  municipal  corporation  cannot 
be  given  away,  against  their  objection,  by 
the  rnunicipar  authorities,  to  private  corpo- 
rations, for  private  uses  Injurious  to  the 
abutting  owners. 

Scioto  Valley  R,  Co.  v.  LaAJorencCy  38  Ohio- 
St.  41,  43  x\m.  Rep.  419;  Cincinnati  d  8.  G. 
Ave.  Street  R.  Co.  v.  Cumminsville,  14  Ohio- 
St.  624. 

When  private  property  is  attempted  to  be 
seized  and  appropriated  by  an  electric  lieht 
company,  upon  the  sanction  of  the  munici- 
pal authorities,  the  owner  may  at  once  en- 
join such  seizure  until  a  legal  appropriation 
thereof  is  had  under  and  in  accordance  with 
the  provisions  of  the  Constitution.  The 
owner  may  sue  in  ejectment,  or  he  may 
compel  an  appropriation  thereof  under  Rev. 
Stat  0448,  at  his  election. 

Atlantic  d  G.  W.  R.  Co.  v.  Rohhina,  35 
Ohio  St.  531.  • 

The  owner  of  abutting  property  upon  a 
street  or  public  highway  is  entitled  to  com- 
pensation whenever  such  street  or  highway 
is  appropriated  by  a  railroad  company  for 
its  railway. 

Lawrence  R.  Co.  v.  0*Earra,  48  Ohio  St^ 
343,  28  N.  E.  175;  Scioto  Valley  R.  Co.  v. 
Laiof'ence,  38  Ohio  St.  41,  43  Am.  Rep.  419; 
Lawrence  R.  Co.  v.  Williama,  35  Ohio  St. 
188;  Cincinnati  d  8.  G.  Ave.  Street  R.  Co.  v. 
Cumminsville,  14  Ohio  St.  525;  Mt.  Adams 
d  E.  P.  Inclined  R.  Co.  v.  Winslow,  3  Ohio 
C.  C.  425;  Pierce,  Railroads,  p.  241. 

The  fee  in  Irving  street  under  its  dedi- 
cation is  in  the  abutting  owners  subject  to 
the  rights  of  the  city,  but  it  is  immaterial 
whether  it  is  in  them  or  the  city,  so  long  as 
it  is  held  in  trust  for  the  same  uses  and 
purposes. 

Scioto  Valley  R,  Co.  v.  Lawrence,  38  Ohio 
St.  46,  43  Am.  Rep.  419. 

The  city  cannot  grant  away  the  rights  of 
abutting  ovmers  in  the  streets,  as  long  as 
they  do  not  consent  thereto. 

Laxorcnce  R.  Co.  v.  O'Harra,  48  Ohio  St. 
353,  28  N.  E.  175;  Laxorence  R.  Co.  v.  WiU 
Hams,  35  Ohio  St.  168;  Atlantic  d  G,  W,  R^ 
Co.  V.  Rohhins,  36  Ohio  St.  631. 

If  injuiy  result  to  abutting  property 
owners  by  the  construction  of  additional  ap- 
pliances upon  public  highways,  casting  ad- 
ditional burdens  thereon,  the  law  affords 
such  owners  compensation  for  the  injury. 
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Cohen  v.  Cleveland,  43  Ohio  St.  193,  1  N. 
E.  589;  Rhodes  y.  Cleveland,  10  Ohio,  169, 
36  Am.  Dec.  82;  McCombs  v.  Akron,  16 
Ohio,  479;  Akron  v.  McComh,  18  Ohio,  229, 
61  Ara.  Dec.  453;  Crawford  v.  Dela/ware,  7 
Ohio  St.  459;  Keating  v.  Cincinnati,  38 
Ohio  St.  141 ;  Little  Miami  River  R.  Co.  v. 
Naylor,  2  Ohio  St.  235,  59  Am.  Dec.  66T; 
Oincintuiti  d  8,  O.  Ave.  Street  R,  Co.  v. 
Cumminsville,  14  Ohio  St.  523;  Richards  v. 
Oincinnati,  31  Ohio  St.  506;  Story  v.  New 
York  Elev.  R.  Co.  90  N.  Y.  122,  43  Am.  Rep. 
146;  Jackson  v.  Jackson,  16  Ohio  St.  168; 
/Tatch  V.  Cincinnati  d  I.  R,  Co.  18  Ohio  St. 
92;  Ryan  v.  Cincinnati,  1  Ohio  C.  C.  658; 
Smith  V.  Wayne  County,  50  Ohio  St.  628, 
35  N.  E.  790 ;  Smith  v.  Central  Dist.  Print- 
ing d  Teleg.  Co.  2  Ohio  C.  C.  259 ;  Daily  v. 
State,  51  Ohio  St.  348,  24  L.  R.  A.  724,  37 
N.  E.  710. 

The  simple  fact  that  the  landowner  did 
not,  at  the  time  the  telegraph  was  built, 
although  aware  of  the  purpose  to  build,  ob- 
ject and  prevent  its  construction  by  injunc- 
tion proceedings,  will  not  estop  him,  after 
the  expiration  of  ten  years  from  the  date 
of  such  construction,  from  asserting  his 
property  interest  in  the  highway  and  in  the 
trees  growing  upon  and  in  front  of  his 
premises. 

Cincinnati  Inclined  Plane  R.  Co.  v.  City 
Suburban  Teleg.  Asso.  48  Ohio  St.  426,  12 
L.  R.  A.  534,  27  N.  E.  890;  Taggart  v.  New- 
port Street  R.  Co.  16  R.  I.  668,  7  L.  R.  A. 
205,  19  Atl.  326. 

While  it  is  within  the  power  of  the  gen- 
eral assembly  to  enlarge  the  benefit  to  be 
derived  from  highways,  so  as  to  include 
other  purposes  than  those  oi  mere  travel 
and  transportation,  yet,  the  use  of  them  for 
f»uch  other  purposes  is,  and  must  necessarily 
always  be,  in  subordination  to  the  para- 
mount right  of  their  public  use  for  travel 
and  transportation. 

Smith  V.  Central  Dist.  Printing  d  Teleg. 
Co.  2  Ohio  C.  C.  259;  Mt.  Adams  d  E.  P.  In- 
clined R.  Co.  v.  Winslow,  3  Ohio  C.  C.  425 ; 
Willis  v.  IJrie  Teleg.  d  Teleph.  Co.  37  Minn. 
347,  34  N.  W.  337;  Blanchard  v.  Western 
U.  Teleg.  Co.  60  N.  Y.  510;  Story  v.  New 
York  Elev.  R.  Co.  90  N.  Y.  122;  Sheldon  v. 
Western  U.  Teleg.  Co.  61  Hun,  691,  4  N.  Y. 
Supp.  526;  Tuttle  v.  Brush  Electric  Illum- 
inating Co.  18  Jones  &  S.  464;  Metropolitan 
Teleph.  d  Teleg.  Co.  v.  Colurell  Lead  Co.  18 
Jones  &  S.  488 ;  Cooley,  CJonst.  Lim.  §  688 ; 
Mills,  Em.  Dom.  §  205;  Cincinnati  d  S.  G. 
Ave.  Street  R.  Co.  v.  Cumminsville,  14  Ohio 
St.  523;  Tagaart  v.  Newport  Street  R.  Co. 
16  R..  I.  608,'  7  L.  R.  A.  205,  19  Atl.  326; 
Pierce  v.  Drexc,  136  Mass.  75,  49  Am.  Rep. 
7;  Julia  Bldg.  Asso.  v.  Bell  Teleph.  Co.  88 
Mo.  268,  57  Am.  Rep.  398 ;  Lewis,  Em.  Dom. 
§§  131,  226;  Halsey  v.  Rapid  Trwnsit  Street 
R.  Co.  47  N.  J.  Eq.  380,  20  Atl.  859;  2  Dill. 
Mun.  Corp.  §§  698,  698a;  Western  U.  Teleg. 
Co.  V.  Williams,  86  Va.  696,  8  L.  R.  A.  429, 
11  S.  E.  106;  Clement  v.  Cincinnati,  16 
Ohio  L.  J.  355;  Hinchman  v.  Paterson 
Horse  R.  Co.  17  N.  J.  Eq.  75,  86  Am.  Dec. 
252. 

Poles  and  wires  of  telegraph  and  tele- 
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Shone  companies  constitute  a  new  and  ad- 
itional  burden,  and  so  infringe  upon  the 
rights  of  abutting  owners  as  to  require 
compensation. 

Board  of  Trade  Teleg.  Co.  v.  Bamett,  107 
111.  507,  47  Am.  Rep.  453;  American  Teleph. 
d  Teleg.  Co.  v.  Smith,  71  Md.  535,  7  L.  R. 
A.  200,  18  Atl.  910;  Chesapeake  d  P. 
Teleph.  Co.  v.  Mackenzie,  74  Md.  36,  21  Atl. 
090;  Stowers  v.  Postal  Teleg.  Cable  Co.  68 
Miss.  659,  12  L.  R.  A.  864.  9  So.  356; 
Broome  v.  New  York  d  N.  J.  Teleph.  Co.  42 
N.  J.  Eq.  141,  7  Atl.  851;  Eels  v.  AmeHoan 
Teleph.  d  Teleg.  Co.  65  Hun,  516,  20  N.  Y. 
Supp.  600,  Affirmed  in  143  N.  Y.  133,  25  L. 
R.  A.  640,  38  N.  E.  202;  Blashfield  v.  Em- 
pire State  Teleph.  d  Teleg.  Co.  71  Hun, 
532,  24  N.  Y.  Supp.  1006;  Dusenbury  v. 
Mutual  Teleg.  Co.  11  Abb.  N.  C.  440;  Met- 
ropolitan Teleph.  d  Teleg.  Co.  v.  Colwell 
Lead  Co.  67  How.  Pr.  365;  2  Dill.  Mun. 
Corp.  If  698a;  Lewis,  Em.  Dom.  §  131; 
Prentiss  v.  Cleveland  Teleph.  Co.  32  Ohio 
L.  J.  13;  McLean  v.  Brush  Electric  Light 
Co.  9  Ohio  L.  J.  66. 

The  right  of  a  telephone  company  to  erect 
a  line  within  the  limits  of  a  public  highway 
on  land,  the  fee  of  which  is  owned  by  pri- 
vate persons,  can  be  acquired,  against  the 
consent  of  such  persons,  only  through  the 
power  of  eminent  domain. 

Nicoll  V.  New  York  d  N.  J.  Teleph.  Co. 
62  N.  J.  L.  733,  42  Atl.  583;  American 
Teleph.  d  Teleg.  Co.  v.  Jones,  78  111.  App. 
372;  Postal  Teleg.  Cable  Co.  v.  Eaton,  170 
111.  513,  39  L.  R.  A.  722,  49  N.  E.  365;  Car- 
penter  v.  Capital  Electric  Co.  178  111.  29,  43 
L.  R.  A.  645,  52  N.  E.  973;  Blashfield  v. 
Empire  State  Teleph.  d  Tele^.  Co.  71  Hun. 
532,  24  N.  Y.  Supp.  1006;  Board  of  Trade 
Telea.  Co.  v.  Bamett,  107  111.  507,  47  Am. 
Rep.  453;  Dusenbury  v.  Mutual  Teleg.  Co. 
11  Abb.  N.  C.  440;  Metropolitan  Teleph.  d 
Teleg.  Co.  v.  Colwell  Lead  Co.  18  Jones  & 
S.  488,  67  How.  Pr.  365;  Lewis,  Em.  Dom. 
H  638;  Tiffany  v.  United  States  Illuminat- 
ifig  Co.  67  How.  Pr.  73,  19  Jones  &  S.  280; 
Broome  v.  Netc  York  d  N.  J.  Teleph.  Co.  42 
N.  J.  Eq.  141,  7  Atl.  851. 

Mr.  Panl  Jones,  for  defendant  in  error: 

To  erect  electric-light  poles  in  a  street 
for  the  purpose  of  illuminating  the  same  is 
putting  the  street  to  municipal  purposes. 

State  v.  Dayton  Traction  Co.  18  Ohio  C. 
C.  490;  McCormick  v.  District  of  Columbia, 
4  Mackey,  396,  54  Am.  Rep.  284;  Pierce  v. 
Dreir,  136  Maas.  75,  49  Am.  Rep.  7;  People 
V.  Eaton,  100  Mich.  208,  24  L.  R.  A.  721,  59 
N.  W.  145;  Nicoll  v.  New  York  d  N.  J. 
Teleph.  Co.  62  N.  J.  L.  156,  40  AU.  627. 

Where  a  telephone  company,  in  construct* 
ing  its  pole  line  in  a  highway,  does  not  in- 
terfere with  the  safety  and  convenience  of 
ordinary  travel,  or  unreasonably  or  mate- 
rially impair  an  adjoining  landowner's  spe- 
cial easement  in  the  highway,  the  construc- 
tion is  lawful. 

Cater  v.  Northwestern  Teleph.  Exchange 
Co.  60  Minn,  539,  28  L.  R.  A.  310,  63  N.  W. 
Ill;  Irwin  v.  Great  Southern  Teleph.  Co. 
37  La.  Ann.  63. 
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The  erection  and  maintenance  of  tele- 
|)hone  poles  are  a  proper  use  of  a  street. 

Julia  Bldg.  Aaao.  v.  Bell  Teleph.  Co,  88 
JMO.  258,  57  Am.  Rep.  398. 

Spear,  J.,  delivered  the  opinion  of  the 
-court: 

The  determination  of  the  rights  of  the 
parties  in  this  case  involves  an  inquiry  re- 
specting the  interest  which  the  owner  of 
land  abutting  on  the  streets  of  a  mimicipal- 
ity  has  in  those  streets.  As  to  country  high- 
ways, it  seems  to  be  settled  in  this  state 
that,  while  the  public  has  the  right  of  im- 
provement and  uninterrupted  travel,  the 
-abutting  owner  has  the  right  to  all  uses  of 
the  land  not  inconsistent  with  this  right  of 
travel  and  improvement.  The  subject  is 
considered  anew,  as  to  such  highways,  in  the 
case  of  Schaaf  v.  Cleveland,  M,  d  8.  R.  Co. 
«()  Ohio  St.  215,  64  N.  E.  146,  reported  con- 
temporaneously with  this  case,  where  it  is 
lield,  in  substance,  that  an  interurban  fail- 
road  on  the  side  of  a  country  highway,  to 
be  constructed  and  operated  in  the  maimer 
therein  described,  is  an  additional  burden, 
and  an  interference  with  the  right  of  the 
owner  of  abutting  lands,  and  that  such  own- 
er is  entitled  to  an  injunction  to  prevent  the 
construction  until  such  right  has  been  le- 
gally appropriated;  and  it  is  unnecessary 
to  do  more  here  than  to  refer  to  that  case. 
It  is,  however,  insisted  that  even  if  it  be 
conceded  that,  as  to  country  highways,  the 
abutter  is  the  owner  of  the  fee  to  the  mid- 
dle of  the  road,  and  therefore  has  peculiar 
rights  therein,  yet  rules  applicable  to  such 
a  situation  will  not  apply  to  the  case  of 
«ity  streets,  where,  under  the  statute,  the 
fee  is  in  the  city.  No  special  finding  ap- 
pears in  the  record  as  to  the  dedication  of 
Bryden  road  and  Irvine  street,  but  it  is  pre- 
sumed that  Parsons's  addition  wbjb  platted 
and  recorded  in  accordance  with  the  stat- 
ute. The  statutory  provision  respecting  the 
effect  of  such  dedication  is  found  in  §  2601, 
Kev.  Stat.,  and  is  a  substantial  reproduc- 
tion of  the  provision  of  §  6  of  the  act  of 
March  3,  1831  (Swan  &  C.  Rev.  Stat.  p. 
1483).  It  is  as  follows:  "And  thereupon 
the  map  or  plat  so  recorded  shall  be  deemed 
A  sufficient  conveyance  to  vest  in  the  munic- 
ipal corporation  the  fee  of  the  parcel  or 
parcels  of  land  designated  or  intended  for 
«treets,  alleys,  ways,  commons,  or  other 
public  uses,  to  be  held  in  the  corporate  name 
in  trust  to  and  for  the  uses  and  purposes  in 
the  instrimient  set  forth  and  expressed,  des- 
ignated, or  intended."  It  seems  plain  that 
tlie  effect  of  the  provision  is  not  to  vest  in 
the  municipality  a  fee  simple  absolute  in 
the  streets,  but  only  a  determinable  or  qual= 
ified  fee,  and  that  what  is  granted  to  the 
«ity  is  to  be  held  in  trust  for  the  uses  in- 
tended, viz.,  for  street  uses,  and  street  uses 
only.  Such  title  would  be  adequate  to 
clothe  the  municipality  with  power  to  fully 
perform  its  statutory  duty  toward  such 
ptreets,  tn>.,  to  keep  the  same  open,  in  re- 
pair, and  free  from  nuisance,  and  for  all  in- 
cidental street  purposes.  The  limitation 
upon  the  title  necessarily  implies  that  there 
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is  a  substantial  interest  not  conveyed.  Nat- 
urally it  would  be  presumed  that  the  right 
of  reverter  would  remain  either  in  the  ong- 
inal  proprietor,  or  would  pass  to  and  vest 
in  the  owners  of  the  abutting  lots.  That, 
as  between  these  two  classes,  the  interest  is 
in  the  owner  of  the  abutting  lots,  was  held 
by  this  court  in  Stephens  v.  Taylor,  51  Ohio 
St.  593,  where  a  street  had  been  vacated  by 
the  city,  and  the  question  presented  was 
whether  the  fee  reverted  to  the  heirs  of  the 
original  owner  who  dedicated  the  street,  or 
to  the  owners  at  the  time  of  the  vacation  of 
the  lands  abutting.  No  report  of  the  case 
was  made  by  this  court,  but  it  will  be  found 
fully  reported  by  the  circuit  court,  opinion 
by  Shearer,  J.,  in  Stevens  v.  Shannon,  6 
Ohio  C.  C.  142.  The  same  principle  is  an- 
nounced in  Kinnear  Mfg.  Co.  v.  Beatty,  65 
Onio  St.  264,  62  N.  E.  341.  That  this  in- 
terest is  a  private  right  of  the  nature  of  an 
incorporeal  hereditament,  le^lly  attached 
to  the  contiguous  grounds  and  the  erections 
thereon,  has  been  so  frequently  held  by  this 
court  that  extended  repetition  would  not  be 
a  justifiable  use  of  space.  It  suffices  to  re- 
fer to  Crawford  v.  Delaware,  7  Ohio  St.  459, 
4G9;  Cincinnati  d  S.  Q.  Ave.  Street  R,  Co. 
V.  Cumminsville,  14  Ohio  St.  523;  Scioto 
Valley  R.  Co.  v.  Lawrence,  38  Ohio  St.  41, 
43  Am.  Rep.  419.  It  would  seem  to  follow 
from  the  foregoing  that,  for  practical  pur- 
poses, ihere  is  no  substantial  difference  in 
the  right  of  the  owner  of  lands  abutting 
upon  a  country  highway  in  such  highway, 
and  that  of  the  owner  of  a  lot  abutting  on 
a  city  street  in  such  street.  In  the  one 
case,  whore  the  fee  is  in  the  landowner,  his 
rights  in  and  over  the  streets  are  in  their 
nature  legal,  while,  if  the  fee  be  in  the  pub- 
lic, the  lawful  rights  of  the  abutting  own- 
ers are  in  their  nature  equitable  easements. 
In  both  situations  the  right  of  the  public  is 
for  road  or  street  purposes,  and  is  necessa- 
rily limited  to  such  control  as  is  necessary 
to  accomplish  those  purposes.  As  to  coun- 
try highways,  that  object  is  accomplished 
ordinarily  by  securing  free  passage  for 
travel  and  reasonable  maintenance  and  re- 
pair, while  as  to  city  streets  the  necessary 
uses  and  consequent  control  are  the  same, 
viz.,  for  street  purposes.  The  question  has 
been  a  subject  of  much  contention  and  of 
contrary  decisions,  but  the  conclusion  above 
stated  is,  w^e  think,  supported  by  the  better 
reason,  as  it  is  by  abundant  authority.  See 
Dill.  Mun.  CJorp.  §§  656a,  6566,  664a;  Story 
V.  2VeMJ  York  Elev.  R.  Co.  90  N.  Y.  122,  43 
Am.  Rep.  146;  Lahr  v.  Metropolitan  R.  Co. 
104  N.  Y.  268,  10  N.  E.  528,  and  authorities 
there  cited;  also  Barney  v.  Keokuk,  94  U. 
S.  324,  24  L.  ed.  224;  and  Scioto  Valley  B. 
Co.  v.  Lawrence,  38  Ohio  St.  41,  43  Am. 
Rep.  419. 

It  would  be  idle  now  to  discuss  at  length 
the  character  of  this  right  of  the  owner  of 
abutting  land  in  the  street.  By  repeated 
adjudications  it  is  declared  to  be  a  right 
which  attaches  to  his  property,  and  as  ex- 
pressed by  Swan,  J.,  in  the  Delaware  Ctise, 
7  Ohio  St.  459,  469,  and  quoted  by  Ranney, 
J.,  in  the  Cumminsville  Case,  14  Ohio  St. 
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623,  and  by  White,  J.,  in  the  Lawrence 
Case,  38  Ohio  St  41,  43  Ani.  Rep.  419,  is 
"as  much  property  as  the  lot  itself."  And 
if,  as  held  by  these  adjudications,  the  own- 
er's right  in  the  street  is  to  be  treated  as 
property,  the  only  remaining  question  is 
whether  or  not  the  acts  of  the  defendant 
complained  of  constitute,  in  an  essential  de- 
gree, a  taking  of  that  property,  within  the 
meaning  of  the  Constitution.  And  here  we 
inquire,  what  is  meant  by  the  word  "prop- 
erty?" If,  as  was  once  understood,  and  is 
still  understood  by  some,  it  means  only  a 
corporeal  thing,  as  a  horse  or  a  piece  of 
land,  then  a  ne^tive  answer  to  the  question 
would  seem  to  follow.  If,  however,  the  true 
meaning  is  the  right  of  property  in,  and 
dominion  over,  the  specific  thing,  then  we 
would  seem  to  be  led  to  a  diflFerent  answer. 
That  the  latter  meaning  is  the  true  one  ap- 
peal's now  to  be  the  settled  doctrine.  Un- 
der this  definition  the  word  "property"  is 
held  to  denote  certain  rights  in  things  which 
pertain  to  persons,  and  which  are  created 
and  sanctioned  by  law.  They  are,  as  stated 
by  one  writer,  "the  right  of  user,  the  right 
of  exclusion,  and  the  right  of  disposition. 
.  .  .  A  person's  right  of  property  in 
things,  therefore,  consists  of  the  right  to 
possess,  use,  and  dispose  thereof  in  such 
manner  as  is  not  inconsistent  with  law." 
Lewis,  Em.  Dom.  §  54,  and  authorities  cit- 
ed. As  put  by  Shaw,  Ch.  J.,  in  Old  Colony 
do  F,  River  R.  Co,  v.  Plymouth  County,  14 
Gray,  Ittl:  "The  word  'property,'  in  the 
10th  article  of  the  Bill  of  Rights,  which  pro- 
vides that,  'whenever  the  public  exi^ncies 
require  that  the  property  of  any  individual 
should  be  appropriated  to  public  uses,  he 
shall  receive  a  reasonable  compensation 
therefor,'  should  have  such  a  liberal  con- 
struction as  to  include  every  valuable  inter- 
est which  can  be  enjoyed  as  property,  and 
recognized  as  such."  And  that  this  is  the 
meaning  intended  by  the  previous  adjudica- 
tions of  this  court  which  have  been  cited, 
we  think  there  can  be  no  reasonable  doubt. 

Coming  now  to  the  question  of  taking,  it 
is  to  be  admitted  that  it  has  been  held  nec- 
essary to  the  idea  of  a  taking  that  there 
must  be  an  exclusive  appropriation;  a  phys- 
ical, tangible  appropriation  of  the  property 
of  another;  a  taking  the  property  alto- 
gether. This  is  the  doctrine  announced  in 
Hurt  v.  AtUmia,  100  Ga.  274,  28  S.  E.  66, 
and  some  other  cases.  But  the  rule  more 
frequently  held,  and  we  think  the  more  en- 
lightened rule,  is  that  this  limitation  of  the 
term  "taking"  to  the  actual  physical  appro- 
priation of  the  corpus  is  too  narrow  a  con- 
struction to  meet  the  demands  of  justice, 
and  that,  from  the  very  nature  of  the  right 
of  user  and  exclusion,  it  is  evident  that 
they  cannot  be  materially  abridged  without 
necessarily  taking  the  owner's  property; 
for,  if  the  right  of  user  is  an  essential  ele- 
ment of  ownership,  then  whatever  physical 
intei'ference  annuls  this  right  takes  prop- 
erty. See  Lewis,  Em.  Dom.  §  58;  Pea/rsall 
V.  Eaton  County,  74  Mich.  558,  4  L.  R.  A. 
193,  42  N.  W.  77;  Grand  Rapids  Booming 
Co.  V.  Jai-vis,  30  Mich.  308;  Eaton  v.  Bos- 
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ton,  C,  d  M,  R.  Co.  51  N.  H.  604,  12  Am. 
Rep.  147;  Thompson  v.  Androscoggin  River 
Improv.  Co,  54  N.  H.  545;  Arimond  v. 
Green  Bay  d  M,  Canal  Co.  31  Wis.  316. 
The  doctrine  is  not  better  stated  than  by 
the  Supreme  Court  of  the  United  States 
(opinion  by  Mr.  Justice  Miller)  in  Pum- 
pelly  V.  Green  Bay  d  M.  Canal  Co.  13  Wall. 
16G,  20  L.  ed.  557«  in  discussing  the  law  of 
eminent  domain:  "The  constitutional  pro- 
visions of  the  United  States  and  of  the  sev- 
eral states  which  declare  that  private  prop- 
erty shall  not  be  taken  for  public  use  with- 
out just  compensation  were  intended  to  es- 
tablish this  principle  beyond  legislative 
control.  It  is  not  necessary  that  property 
should  be  absolutely  taken,  m  the  narrowest 
sense  of  that  word,  to  bring  the  case  within 
the  protection  of  this  constitutional  provi- 
sion. There  may  be  such  serious  interrup- 
tion to  the  common  and  necessary  use  of 
property  as  will  be  equivalent  to  a  takin^^ 
witnin  the  meaning  of  the  Constitution." 
And  when  we  hold,  as  we  do,  that  the  prop- 
erty interest  which  is  here  defined  is  pn>> 
tected  by  the  Constitution  (art.  1,  §  19), 
which  provides  that  private  property  sh^l 
ever  be  held  inviolate,  and  when  taken  for 
public  use,  except  in  time  of  war  or  other 
public  exigency,  compensation  therefor 
shall  first  be  made  in  money,  or  first  se- 
cured by  a  deposit  of  money,  as  well  as  by 
§  5  of  article  13,  which  provides  that  "no 
right  of  way  shall  be  appropriated  to  the 
use  of  any  corporation  until  full  compensa- 
tion therefor  be  first  made  in  money,  or 
first  secured  by  a  deposit  of  money,"  etc., 
we  but  follow  the  law  as  laid  down  by  our 
predecessors  in  the  cases  cited,  and  followed 
m  many  adjudications  in  more  recent  years. 
And  if  the  owner's  right  in  the  street  be 
property,  as  hereinbefore  defined,  and  as 
such  is  protected  by  the  Constitution,  it 
inevitably  follows  that  the  attempt  by  & 
private  corporation,  in  order  to  accomplish 
its  own  private  business  purposes,  to  invade 
that  ri^ht  by  placing  in  the  street  in  front 
of  the  lot  permanent  erections,  which  will 
in  any  appreciable  degree  impair  the  own- 
er's access  to  the  lot,  or  otherwise  interfere 
with  the  full  enjoyment  of  the  lot  for  all 
purposes  to  which  it  is  adapted,  or  of  the 
street  itself,  such  an  invasion  is  an  attempt- 
ed taking.  It  is  a  diversion  of  the  use  of 
the  street  from  the  purposes  oriffinally  de- 
signed for  it,  and  if  it  can  be  taxen  at  all, 
as  against  the  will  of  the  owner,  it  must 
be  upon  the  terms  prescribed  by  the  Consti- 
tution. To  the  Ohio  decisions  already  cit- 
ed may  be  added,  as  bearing  generally  on 
the  subject:  Cincinnati  Inclined  Plane  R» 
Co.  V.  City  Suburban  Teleg.  Asso.  48  Ohio 
St.  300,  12  L.  R.  A.  534,  27  N.  E.  890;  Cin- 
cinnaM  d  R.  R,  Co,  v.  Campbell,  51  Ohio  St. 
328,  37  N.  E.  266;  Daily  v.  State,  51  Ohio 
St.  34S,  24  L.  R.  A.  724,  37  N.  E.  710; 
Kramer  v.  Toledo  d  0.  C.  R.  Co.  53  Ohio 
St.  436,  42  N.  E.  252;  also  Craig  v.  Rochee- 
ter  City  d  B.  R.  Co.  39  N.  Y.  404;  Dill. 
Mun.  Corp.  §  C98a;  Backus  v.  Detroit,  49 
Mich.  110,  43  Am.  Rep.  447,  13  N.  W.  380; 
Pierce,  Railroads,  p.  241;   Broome  v.  Xeio 
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York  d  N.  .7.  Teleg.  Co.  42  N.  J.  Eq.  141,  7 
Atl.  851 ;  Palmer  v.  Larchmont  Electric  Co. 
158  N.  y.  231,  43  L.  R.  A.  672,  52  N.  E. 
101)2;  Carpenter  v.  Capital  Electric  Co.  178 
111.  29.  43  L.  R.  A.  645,  52  N.  E.  973;  Hav- 
erford  Electric  Light  Co.  v.  Hart,  1  Pa. 
Dist.  R.  671;  TiffcMy  v.  United  States  Il- 
luminating Co.  19  Jones  &  S.  280;  Cros: 
well,  Electricity,  §  126;  and  Lewis,  Em. 
Doni.  §  131. 

Nor  can  it  avail  defendant  that  the  city 
of  Columbus  has  given  consent  to  its  use  of 
these  streets. — and  we  do  not  undertake  to 
determine  here  whether  such  consent  has  or 
has  not  been  legally  given;  for  the  city  has 
and  can  have  no  power  to  legalize  or  sanc- 
tion such  taking.  The  electric  lighting  by 
defendant  is  not  of  the  streets  and  for  the 
city.  It  is  wholly  for  private  use.  Hence 
it  is  a  private  purpose,  and  is  not  a  street 
purpose,  in  any  aspect  of  it.  Its  use  of 
these  streets  is  not  such  as  was  contemplat- 
ed by  the  original  dedication.  On  the  con- 
trary, the  maintenance  of  its  structures  de- 
volves new  burdens  upon  the  land, — burdens 
calculated  to  materially  impair  the  rights 
of  the  owner  in  the  street.  The  plaintiff's 
evidence  tends  to  show  that  thfe  impairment 
of  the  value  of  plaintiff's  lot  would  be  seri- 
ous, and  no  evidence  was  offered  by  defend- 
ant to  the  contrary.  If  the  company  has 
the  right  to  plant  2  poles,  with  9  electric 
lines  or  wires,  it  has  by  the  same  authority 
the  right  to  plant  20  poles,  with  90  wires. 
It  is  a  question  of  right,  and  right  only. 
We  are  not  required  to  determine  w.hether 
the  impairment  will  be  much  or  little.  If 
it  is  appreciable  in  character  and  amount, 
the  plaintiff  is  entitled  to  relief. 

Nor  is  the  defendant's  contention  aided 
by  its  contract  with  the  city  for  the  placing 
of  the  fire-alarm  box  upon  its  iron  pole. 
The  finding  shows  that  such  pole  is  not  nec- 
essary for  the  city's  use,  and  that  a  post 
much  less  objectionable  in  character,  or  a 
pole  maintained  at  a  point  where  it  would 
be  likely  to  cause  less  obstruction  to  access, 
would  serve  the  city  just  as  well.  It  is  to 
be  borne  in  mind  that  the  city's  control  of 
the  streets  is  confined  to  street  purposes, 
and  is  not  for  general  municipal  purposes. 
The  distinction  is  obvious.  The  piimary 
object  of  highways  is  for  public  travel.  As 
expressed  by  Dickraan,  J.,  in  Cincinnati  In- 
olineO  Plane  R.  Co.  v.  City  Suburban  Teleg. 
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Asso.  48  Ohio  St.  390,  12  L.  R.  A.  534,  27 
N.  E.  890,  "the  primary  and  dominant  pur- 
pose of  their  establishment  was  to  facilitate 
travel  and  transportation."  Whatever  is  a 
necessary  incident  to  that  use,  the  city  may 
provide.  Sewers,  for  instance,  drain  the 
surface  water,  and  thus  relieve  the  streets 
from  impairment  and  destruction,  and  in 
this  respect  sewers  are  for  a  street  purpose, 
while  in  addition  they  may  drain  abutting 
property,  thus  tending  to  promote  the  pub- 
lic health,  and  in  this  respect  they  serve  a 
municipal  purpose.  The  same  may  be  said 
as  to  water  supply  for  cleansing  and  sprink- 
ling the  streets,  and  by  owners  of  property 
abutting  for  cleaning  and  domestic  uses, 
and  for  the  extinguishment  of  fires.  Light, 
also,  is  necessary  for  street  purposes,  and 
is  convenient  for  the  use  of  citizens,  thus 
serving  two  uses, — one  a  street  purpose, 
and  the  other  a  municipal  purpose.  But  a 
fire-alarm  apparatus  is  strictly  a  municipal 
convenience.  It  does  not  enter  necessarily 
into  the  control  of  streets.  So  it  would 
seem  that  the  city's  right  to  maintain  a 
pole  for  fire-alarm  purposes  may  not  be  en- 
tirely clear,  although  we  are  not  called  up- 
on in  this  case  to  pass  upon  that  question, 
and  do  not  undertake  to  do  so. 

The  right  of  the  abutting  owner  to  the 
unimpaired  use  of  the  street,  and  to  be  com- 
pensated for  new  and  additional  burdens 
imposed  by  diversion  of  the  street  to  new 
uses,  is  recognized  and  enforced  by  a  num- 
ber of  sections  of  our  Re^vdsed  Statutes, 
which,  without  quoting  their  provisions,  are 
here  cited  for  reference,  viz.,  §§  3456,  3457, 
and  6448.  They  are  cited  only  as  showing 
a  legislative  purpose  to  conserve  the  righlS 
of  abutting  owners. 

From  the  foregoing  it  results  that  the 
conclusion  of  law  found  by  the  Circuit 
Court  is  an  erroneous  one;  that  the  holding 
of  the  common  pleas  is,  under  the  admitted 
facts,  the  true  rule;  and  that  the  plaintiff 
is  entitled  to  the  remedy  accorded  by  the 
latter  court.  A  judgment  for  plaintiff  will 
therefore  be  entered  here,  perpetually  en- 
joining the  maintenance  of  the  poles  and 
wires  complained  of,  and  a  mandatory  in- 
junction  ordered,   requiring  their   removal. 

•Judgment  accordingly. 

V/illiams,  Ch.  J.,  and  Bnrket,  Davis, 

and  Price,  JJ.,  concur. 


7^8 


West  Virginia  Slpueme  Court  of  Appeals. 


Nov., 


WEST  VIRGINIA  SUPREME  COURT  OP  APPEALS. 


W.  F.  ATTKISSON 

1?. 

D.  S.  PLUMB 

and 

TRADERS'      BUILDING    ASSOCIATION, 

Appt. 

(50  W.  Va.  104.) 

*l.^rhere  one  releaiie«  a  deed  of  trvat, 

and  takes  a  new  deed  of  trust  for  a  balance 
of  his  debt,  a  lienor  subsequent  to  the  first 
deed  of  trust  thus  gets  preference  over  the 
second  deed  of  trust,  and  equity  will  not 
cancel  the  release  against  such  second  lien- 
or, except  for  fraud  or  mistake. 

•Headnotes  by  BnANXON^  P. 


2.  To    create    an    estoppel    bjr    condvety 

there  must  be  some  conduct  of  the  party 
amounting  to  a  representation  or  conceal- 
ment of  material  facts. 

3.  To  create  an  estoppel  by  condvci. 
the  representation  ninst  be  made  with 

-  the  intention,  actual  or  fairly  to  be  inferred 
by  the  other  party,  that  such  other  party 
should  act  upon  it,  or  such  representation 
should  be  so  grossly  negligent  as  to  mislead 
another  to  his  Injury,  and  thus  amount  to 
fraud  constructively. 

4.  The  doctrine  of  estoppel  by  conduct 
always  presupposes  error  on  one  side 
and  fault  or  fraud  upon  the  other,  and  some 
defect  of  which  it  would  be  inequitable  for 
the  party  against  whom  the  doctrine  is  as- 
serted to  talce  advantage. 

5.  It  Is  essential  to  an  estoppel  by  con- 


Note. — Right    to    reinstatement    of    mortgage 
when  released  or  discharged  by  mistake. 
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Mistake  as  to  the  effect  of  a  decree,  788. 
Where  the  release  is  unintentional,  788. 
Where  the  wrong  mortgage  is  released, 

791. 
Release  without  authority,  792. 
Ignorance  of  intervening  judgments  and 

attachments,  794. 
Ignorance  of  intervening  mortgage  liens 

or  deeds,  796. 
Ignorance  of  defective  title,  801. 
Mistake  as  to  assets  of  debtor,  804. 
Mistake  as  to  amount  and  consideration, 

804. 
Mistake  of  late,  805. 
Dicta,  807. 
Summary,  807. 


I.  Mistake  as  to  the  effect  of  a  decree. 

A  mistaken  supposition  that  another  party 
will  not  appeal  from  a  decree  against  him,  as 
in  Attkissox  v.  Plumr,  was  held  Insufficient 
ground  to  set  aside  a  release  of  a  mortgage 
Hen.  In  this  case  a  building  association  held 
a  deed  of  trust  given  by  a  wife  and  her  husband 
to  secure  $1,200.  A  creditor  brought  a  suit  to 
subject  the  property,  claiming  that  it  belonged 
to  the  husband,  and  the  trial  court  held  that 
it  was  not  liable  for  his  debts.  The  creditor 
appealed.  Before  the  appeal  the  building  asso- 
ciation debt  was  reduced,  and  the  mortgagor 
and  wife  purchased  an  advance  from  the  build- 
ing association  and  gave  another  deed  of  trust, 
and  the  bu riding  association  surrendered  the 
original  bond  and  released  the  deed  of  trust. 
Afterwards,  on  appeal,  the  Judgment  creditor 
obtained  a  reversal,  holding  that  the  property 
was  liable  for  the  debt.  It  was  held  that  the 
release  by  the  building  association  of  the  first 
mortgage  extinguished  its  lien,  and  the  Judg- 
ment creditor's  rights  were  paramount  where 
he  did  nothing  to  Induce  the  association  to  ex- 
ecute the  release  and  take  a  second  mortgage. 
It  was  claimed  that  the  association  acted  under 
a  mistaken  belief  that  the  creditor  would  not 
take  an  appeal.  To  this  the  court  said :  "The 
truth  Is  that  it  is  simply  asking  a  court  of 
eqnity  to  relieve  it  from  its  own  carelessness 
by  resurrecting  a  mortgage  destroyed  by  its 
own  act  of  negligence." 

In  Oerrlsh  v.  Brag;?.  55  Vt.  329,  a  mistaken 
supposition  that  a  decree  of  dismissal  was  a 
bar,  was  held,  under  the  circumstances,  not  suf- 
ficient ground  in  equity  to  obtain  relief.  But 
In  that  case  the  mistake  was  one  of  law,  al- 
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though  not  discussed  as  a  mistake.  There 
were  other  matters,  also,  that  prevented  relief. 
A  prior  mortgagee  with  knowledge  of  all  the 
facts,  but  under  the  mistaken  supposition  that  a 
certain  decree  in  chancery  dismissing  a  bill  to 
i  foreclose  an  intervening  mortgage  note,  where 
.  the  defense  wfis  that  the  debt  secured  thereby 
was  for  a  certain  patent  right  and  without  con- 
sideration, was  conclusive  as  to  another  note 
In  the  same  mortgage  held  by  another  party, 
discharged  his  mortgage  and  took  a  new  one 
subsequent  to  that  of  record.  This  new  mort- 
gage was  paid  off  by  a  surety,  who  asked  to  be 
subrogated,  but  it  was  held  that  the  old  mort- 
gage could  not  be  reinstated  on  account  of  the 
failure  and  neglect  twice,  in  court,  to  ask  to  be 
subrogated,  and  the  further  fact  that  the  mort- 
gage was  not  paid  to  protect  his  Interest  In 
the  premises,  but  his  interest  in  certain  per- 
sonal property  on  the  premises. 

n.  Where  the  release  is  unintentional. 

Relief  in  equity  will  be  granted  where  the 
release  is  unintentional,  as  a  mistake  in  taking 
a  release  of  a  mortgage  instead  of  an  assign- 
ment, and  allowing  It  to  be  recorded,  or  In  giv- 
ing a  release  without  understanding  its  full  ef- 
fect, where  the  party  Intended  only  to  advance 
a  Junior  mortgage,  but  not  to  yield  the  lien  to 
any  other  party,  or  a  release  by  means  of  a 
quitclaim  to  correct  an  alleged  error  in  the  de- 
scription, where  the  rights  of  innocent  third 
parties  have  not  accrued.  But  If  a  bona  fide 
purchaser  has  acquired  rights  without  notice, 
relying  on  tbe  record,  or  the  mortgagee  has  de- 
layed asking  for  ^relief  for  many  years,  and  the 
consideration  of  the  mortgage  is  Inequitable,  fb- 
lief  will  be  denied  to  the  mortgagee. 

One  of  the  usual  mistakes  in  releasing  mort- 
gages is  to  give  a  release  In  attempting  to  make 
an  assignment  of  the  mortgage.  This  Is  held 
to  be  sufflcleut  ground  for  relief  In  equity.  Rus- 
sell V.  Mixer,  42  Cal.  475. 

In  Young  v.  Morgan,  89  III.  199,  it  was  h^d 
that  a  court  of  equity  would  assume  that  the 
Intention  was  not  to  release  if  that  woold 
prejudice  the  mortgagee.  So,  where  a  pnxi- 
chaser  of  land  that  was  occupied  as  a  home- 
stead a.ssumed  the  payment  of  a  debt  secured 
by  a  deed  of  trust  on  the  property  as  a  part 
of  the  purchase  money,  and  paid  the  same  tak- 
ing a  release  instead  of  an  assignment  of  the 
trust  deed,  and,  after  setting  off  the  homestead, 
fln  execution  creditor  sold  the  balance,  it  was 
held  that  in  equity  the  lien  of  a  trust  deed  was 
not  extinguished  in  favor  of  the  Judgment  cred- 
itor. 
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dvct  that  the  party  claiming  to  have 
been  Inllveneed  by  the  conduct  of  an- 
other should  not  only  be  destitute  of  informa- 
tion as  to  the  matter  to  which  such  conduct 
relates,  but  also  without  convenient  and 
available  means  of  acquiring  such  informa- 
Uon. 
<K.  To  autbortse  eanlty  to  cancel  a 
vrrltlnflT  on  tbe  arronnd  of  mistake 
based  on  mlstaiken  belief  of  a  party,  that  be- 
lief must  be  a  fair  and  reasonable  one,  Justi- 
fied by  facts  adequate  to  inspire  it. 

(November  16,  1901.) 

APPEAL  by  defendant  the  Traders'  Build- 
ing Association  from  a  decree  of  the 
Circuit  CJourt  for  Wood  County  in  favor  of 
plaintiff  in  an  action  brought  to  enforce  a 
judgment  lien  on  certain  real  estate.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 


Messrs,  F.  P.  Moats  and  W.  N.  MUler, 

for  appellant: 

Under  proper  circumstances,  payment  by 
a  certain  class  of  persons  operates  in  equity 
aj9  an  assignment  of  the  mortgage. 

2  Pom.  Eq.  Jur.  §  1211. 

The  class  of  persons  who  are  equitable 
assignees,  and  thus  subrogated  to  the  mort- 
gagee by  the  act  of  payment,  include  (1) 
the  grantee  from  the  mortgagor,  or  any  sub- 
sequent grantee  who  has  taken  the  land  sim- 
ply subject  to  the  mortgage;  (2)  the  heir 
or  devisee  of  the  mortgagor;  (3)  the  widow 
of  the  mortgagor  or  of  any  subsequent  own- 
er; (4)  a  subsequent  encumbrancer  by 
mortgage,  judgment,  or  otherwise;  (5)  a 
subsequent  lessee  and  the  like. 

3  Pom.  Eq.  Jur.  §  1212,  note  2;  Oohh  v. 
Dyer,  69  Me.  494;  Walker  v.  King,  46  Vt 
525;  TxcomUy  v.  Cassidy,  82  N.  Y.  155; 
Bai^ies  V.  Mott,  64  N.  Y.  397,  21  Am.  Rep. 


In  the  above  case  the  court  said  :  ''An  assign- 
ment would  have  been  carrying  out  the  true 
intention  of  appellee  in  the  matter, — his  pur- 
pose in  discharging  the  debt  secured  by  the 
deed  of  trust  being  for  the  assurance  of  his 
title,  not  the  impairment  of  it, — ^and  it  would 
have  been  indifferent  to  Steele  which  form  of 
instrument  he  executed.  The  form  of  a  release 
was  certainly  not  adopted  from  any  purpose  of 
benefit  to  this  Judgment  creditor,  or  of  harm 
to  the  Interest  of  appellee.  Because  this  par- 
ticular form  of  a  release  happened  to  be 
adopted,  does  It  necessarily  inure  to  the  bene- 
fit of  the  Judgment  creditor  in  letting  in  the 
Hen  of  his  Judgments  as  prior  to  that  of  the 
tniRt  deed,  and  to  the  detriment  of  appellee,  to 
that  extent?  This  harsh  result  should  be 
avoided  if  it  may  be  consistently  with  the  rules 
of  equity.  We  think  It  may  be,  under  the  ap- 
plication of  the  doctrine  of  subrogation." 

So,  relief  was  granted  on  the  ground  of  mis- 
take, where  a  mortgagor  sold  by  quitclaim  his 
interest  in  the  property,  part  of  the  considera- 
tion being  the  assumption  of  the  mortgage, 
and  the  grantee  sent  the  money  to  the  banlc  to 
have  tbe  mortguge  "discharged"  to  him  so  that 
be  could  hold  the*property  for  the  mortgage, 
and  this  was  discharged  absolutely,  but  not  dis- 
charged of  record.  The  mortgagor's  equity  of 
redemption  was  sold  to  another  party  on  execu- 
tion under  a  Judgment  subject  to  the  mort- 
gage, and  afterwards  by  mesne  conveyances 
was  transferred  to  the  mortgagor's  wife. 
Kinsley  v.  Davis,  74  Me.  498.  In  this  case 
the  plaintiff  was  a  feeble,  infirm,  and  Ignorant 
old  man,  "hardly  competent  to  the  transaction 
of  business.'*  The  court  said  :  "The  authori- 
ties are  decisive  that  in  a  case  like  this  courts 
of  equity  will  cancel  a  discharge  made  by  mis- 
take, no  rights  of  third  persons  having  inter- 
vened." 

So  it  was  held  that  a  discharge  of  a  mort- 
gage, written  upon  the  margin  of  the  record 
book  In  the  registry  of  deeds  by  accident  and 
mistake,  was  inoperative  and  void,  where  an 
assignee,  in  endeavoring  to  accommodate  the 
mortpigor,  agreed  to  advance  money  for  an  as- 
signment of  the  mortgage,  and  the  assignors  by 
mistake  discharged  the  mortgage  from  record 
through  the  registry  of  deeds.  The  assignee 
refused  to  pay  until  it  was  corrected,  and  the 
assignors  then  drew  up  an  assignment  properly 
acknowledged  and  procured  the  register  of 
deeds  to  erase  the  releam>  and  discharge  the 
mortgage  from  record.  The  defendant  and  all 
persons  claiming  by,  through,  or  under  her 
were  prohibited  and  enjoined  from  setting  up, 
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using,  or  relying  on  said  words  of  discharge, 
either  as  proof  of  payment  of  the  debt  or  a  dis- 
charge of  the  mortgage.  Bruce  v.  Bonney,  12 
Gray.  107,  71  Am.  Dec.  739. 

And  where  a  woman,  without  consideration 
and  for  the  sole  purpose  of  giving  a  second 
mortgage  priority,  executed  a  release  of  the 
first  mortgage  held  by  her  without  understand- 
ing that  it  was  a  full  release,  and  without 
having  it  read  or  explained  to  her,  it  was  held 
that,  as  against  the  heirs  and  the  mortgagor, 
the  release  should  be  canceled  and  the  mort- 
gage enforced.  Lee  v.  Wagner,  71  Wis.  191, 
36  N.  W.  597.  In  this  case  the  court  said: 
"The  question,  however,  recurs,  whether  the  ac- 
knowledgment of  payment  and  satisfaction,  ob- 
tained under  the  circumstances  stated,  es- 
topped the  plaintiff  from  showing  that  the 
mortgage  was  never  paid  or  satisfied.  So  far 
as  the  mere  acknowledgment  of  payment  [was 
concerned],  it  operated  as  a  mere  receipt,  and, 
of  course,  was  open  to  explanation  by  parol 
evidence." 

A  grantor  having  sold  certain  premises  took 
a  purchase-money  mortgage.  Subsequently,  on 
the  representation  that  there  was  a  mistake  in 
the  description,  he  executed  a  quitclaim  to  the 
mortgagee  describing  the  premises.  The  grantee 
conveyed  the  premises  to  his  father  with  no- 
tice. The  mortgagee  brought  a  bill  setting  up 
that  the  quitclaim  ^mis  without  consideration, 
and  that  the  plaintiff  never  Intended  thereby 
to  relense  or  discharge  the  mortgage,  and  asked 
for  a  foreclosure.  It  was  held  that,  although 
this  was  a  mistake  of  law  as  to  the  effect  of  the 
instrument,  equity  would  give  relief  against  the 
same  to  prevent  an  unconscionable  advantage 
being  taken.  Benson  v.  Markoe,  37  Minn.  30, 
33  N.  W.  38.  This  was  held  although  the 
plaintiff  alone  had  made  the  mistake,  and  there 
was  no  fraud  on  the  part  of  the  other  party. 
The  general  rule  is  that  a  mistake  by  only  one 
of  the  parties  to  an  instrument  does  not  Justi- 
fy a  reformation  of  It  so  as  to  impose  new  ob- 
ligations on  the  other  party.  But  it  was  held 
that  while  the  Instrument  would  not  be  re- 
formed so  as  to  effect  such  consequences  It 
might  be  canceled  for  a  mistake  of  one  only  of 
the  parties.  The  second  grantee  in  this  case 
was  held  to  have  taken  his  conveyance  with 
full  knowledge  of  all  the  facts,  and  to  have  no 
equitable  right  to  retain  his  advantage. 

In  Ferguson  v,  Glassford,  68  Mich.  36.  35  N. 
W.  820,  It  was  held  that  a  release  which  wnR 
entered  of  record  by  mistake  could  be  set  aside 
and  the  mortgage  foreclosed,  and  that  a  pur- 
chaser with  notice  was  not  protected,  although 
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C25;  Tice  v.  Anntn,  2  Johns.  Ch.  126;  Mo- 
Bier's  Appeal,  56  Pa.  76,  93  Am.  Dec.  783; 
Roddy's  Appeal,  72  Pa.  98;  Fiacre  v.  Chap- 
man, 32  N.  J.  £q.  463 ;  Simpson  v.  Gardiner, 
97  111.  237;  Young  v.  Morgan,  89  III.  199; 
Wood  V.  iimith,  51  Iowa,  156,  50  N.  W.  681 ; 
Levy  V.  Martin,  48  Wis.  198,  4  N.  W.  35; 
1  Jones,  Mortg.  §§  874,  885;  WUton  v. 
Mayherry,  75  Wis.  191,  6  L.  R.  A.  61,  43 
N.  W.  901;  Woolson  v.  ZeKey,  73  Minn. 
513,  76  N.  W.  259;  Davis  v.  John  V.  Far- 
well  Go.  (Tex.  av.  App.)  49  S.  W.  656; 
MoClaskey  v.  O'Brien,  16  W.  Va.  791. 

Nothing  but  nayment  in  fact  of  the  debt 
"will  discharge  the  mortgage. 

Ladd  V.  Wiggin,  36  N.  H.  421,  69  Am. 
Dec.  551 ;  Southern  Bldg.  d  L.  Asso.  v.  Page, 
46  W.  Va.  302,  33  S.  E.  336;  Seymour  v. 
Alkire,  47  W.  Va.  302,  34  S.  E.  953. 

The  action  of  the  association  was  not  vol- 


untajy,  but  was  induced  by  the  conduct  and 
representations  of  Attkisson.  He  is  estc^ 
ped  by  these  representations  from  reaping 
any  benefits  made  possible  by  the  reliance  of 
other  parties  upon  them. 

Bates  V.  Swiger,  40  W.  Va.  420,  21  S.  K. 
874;  Norfolk  d  W,  R.  Co.  v.  Perdue,  40  W. 
Va.  442,  21  S.  E.  755. 

On  petition  for  rehearing. 

The  lien  acquired  by  Attkisson  was  mere- 
ly an  equitable  lien,  acquired  by  the  insti- 
tution of  his  suit.  This  lien  did  not  oon- 
tinue  unsuspended,  after  the  final  decree 
dismissing  the  bill  without  supersedeas  or 
suspending  bond,  for  a  period  of  nearly  two 
years. 

Johnston  v.  Standard  Min,  Co.  148  U.  8. 
370,  37  L.  ed.  485,  13  Sup.  Ct.  Rep.  585; 
Willard  v.  Wood,  164  U.  S.  602,  41  L.  ed. 
531,  17  Sup.  Ct.  Rep.   176;   Taylor  v.  Car- 


his  abstract  showed  the  release.  In  this  case 
an  assignee  had  received  two  mortgages  with 
discharges  In  full  thereon,  from  the  assignor, 
Intending  to  record  the  discharge  on  renewal. 
One  was  renewed  and  the  discharge  recorded, 
and  the  other  discharge  was  entered  of  record 
by  mistake.  As  to  how  the  mistake  occurred 
was  not  shown. 

Hut  delay  In  asking  relief  may  be  a  bar,  as 
In  Real  v.  Congdon,  75  Mich.  77,  42  N.  W.  685. 
where  a  grantee  gave  a  purchase-money  mort- 
gage and  then  sold  the  premises,  taking  a  first 
mortgage  for  .52,500  and  a  second  mort- 
gage for  the  balance,  and  with  this 
first  mortgage  of  $2,500  and  cash  he  ex- 
tinguished the  mortgage  made  by  him, 
and  hh  grantor  canceled  that  mortgage. 
The  latter,  who  had  taken  this  |2,500  as  secur- 
ity when  he  released  the  mortgage,  filed  a  bill 
and  claimed  that  the  sale  of  that  tract  was  a 
sham  and  a  fraud,  and  that  the  release  of  his 
mortgage  was  made  by  mistake.  He  also 
claimed  that  he  only  intended  to  accept  the 
$2,500  as  collateral,  and  not  as  payment.  It 
was  held  that  delay  in  asking  relief  was  a  bar. 
It  was  further  held  that  the  evidence  did  not 
establish  a  case  of  fraud. 

So,  in  Sheldon  v.  Holmes,  58  Mich.  138,  24 
N.  W.  705,  it  was  held  that  a  release  would 
not  be  set  aside  after  the  lapse  of  seven  years 
as  against  a  purchaser  in  good  faith  where 
such  mortgage  was  a  renewal,  the  consideration 
of  which  was  semiannual  computations  of 
compound  Interest.  In  this  case  the  mortgage 
was  discharged  by  mistake  that  was  unac- 
rounted  for,  and  the  purchaser  was  the  mort- 
gagor's son ;  but  the  court  held  that  the  rela- 
tionship did  not  afford  a  presumption  of  notice, 
and  the  proof  failed  to  show  that  he  had  paid 
an  Inadequate  price.  The  court  further  held 
that  if  the  mortgage  should  be  restored  it 
should  not  be  for  more  than  was  Justly  due, 
and  that  the  mortgagee  would  be  allowed  pro- 
tection only  to  the  extent  of  any  money  re- 
maining unpaid  by  the  purchaser  at  the  time 
he  was  notified  of  complainant's  equities. 

And  where  a  release  of  a  mortgage  was  made 
In  full,  and  It  was  Intended  to  release  only  the 
lands  described  in  the  release,  it  was  held  that 
the  mortgagee  could  not  have  the  same 
reformed  and  the  release  set  aside  as 
against  a  subsequent  purchaser,  and  against 
a  bona  fide  holder  of  a  mortgage  given 
by  the  subsequent  purchaser.  Miller  v. 
HIsken.  92  Cal.  229,  28  Pac  389.  In 
thhis  case  the  court  said:  *'It  Is  contended 
that  the  land  in  contest  was  not  discharged 
from  the  lien  of  the  mortgage,  because  It  was 
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not  mentioned  in  said  instrument.  But  the 
language  used  in  the  instrument  clearly  ofi- 
erated  ns  a  full  satisfaction  of  the  entire  mort- 
gage referred  to,  and  there  can  be  no  doubt  as 
to   the   mortgage  intended   to  be   discharged.'* 

And  where  a  mortgagee  released  a  mortgage 
on  a  renewal  noce  being  given  extending  the 
time,  it  was  held  that  he  could  not  avoid  the 
release  as  against  a  subsequent  purchaser  in 
good  faHh  for  a  valuable  consideration,  on  the 
ground  that  "the  release  was  executed  and 
placed  of  record  by  mistake,  and  was  without 
consideration."  Reeder  v.  Nay,  95  Ind.  164. 
In  this  case  the  court  said:  "If  the  i»lalnti(r, 
by  his  own  mistake,  released  the  mortgage,  be 
must  suffer  the  consequences  of  such  act;  he 
cannot  hold  appellant  responsible  for  bis  mis- 
take. Appellant,  without  notice  of  such  mis- 
take, had  the  right  to  purchase  the  mortgaged 
property  freed  from  the  mortgage."  The  caae 
does  not  show  what  the  mistake  was  unless  it 
was  the  giving  a  release  of  a  mortgage  and  tak- 
ing a  renewal  note. 

A  mortgagee  under  a  deed  of  trust  filed  a  bill 
setting  up  that  a  release  purporting  to  I>e  exe- 
cuted by  the  trustee  was  a  forgery,  or,  if  signed 
by  him,  that  the  trustee  did  not  know  the  con- 
tents of  the  same,  and  a%ked  for  a  foreclos- 
ure, and  made  a  grantee,  who  acquired  title 
after  the  deed  of  trust  and  before  the  release, 
a  party  to  the  suit.  It  was  held  that,  in  the 
absence  of  any  evidence  of  fraud  or  mistake, 
the  mere  fact  that  the  debt  was  unpaid,  wonld 
not  entitle  complainant  to  have  the  release  set 
aside.  Battenhausen  v.  Bullock,  8  III.  App. 
312. 

In  Setgler  v.  Ripple,  7  Del.  Co.  Rep.  406,  It 
was  held  that  a  satisfaction  would  not  be  set 
aside  on  the  grounds  that  It  was  made  without 
consideration,  by  mistake,  and  that  the  mort- 
gagee could  not  read  or  write  English,  where 
the  mortgagee  returned  the  mortgage  and  bond 
to  the  mortgagor,  her  grandson,  and  signed  the 
satisfaction  In  pursuance  of  an  arrangement, 
under  the  advice  of  counsel,  to  eqnaliae  ad- 
vancements to  her  children  and  grandchildren, 
for  which  they  gave  mortgsges  bearing  Inter- 
est, with  the  understanding  that  the  principal 
should  not  be  repaid.  The  court  said:  **The 
truth  is,  and  her  testimony  shows,  that  what 
she  did  In  glv'lng  to  and  making  provision  for 
her  children  and  grandchildren  was  of  her  own 
rolition,  after  consulting  eminent  counsel,  and 
that  she  was  then  much  better  able  to  under* 
stand  and  know  what  she  was  doing  than  ahe 
was  when  she  signed  the  petition,  prepared  and 
presented  to  her  to  sign,  when  these  proceed- 
ings were  commenced." 
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roll,  89  Md.  32,  44  L.  R.  A.  481,  42  Atl. 
920;  2  Pom.  Eq.Jur.  6ZA;  Preston  v.  Hor- 
witz,  85  Md.  164,  36  Atl.  710;  Ballard  v. 
Searls,  130  U.  S.  51,  32  L.  ed.  847,  9  Sup. 
Ct.  Rep.  418. 

Messrs.  Dave  D.  Johnion  and  W.  E. 
MoDousle,  for  appellee: 

The  association  released  its  lien  volun- 
tarily. The  doctrine  of  subrogation  re- 
quires that  in  paying  the  debt  one  must  not 
act  as  a  mere  volunteer,  but  on  compulsion, 
to  save  himself  from  loss  by  reason  of  a  su- 
perior lien  or  claim  on  the  part  of  the  per- 
son to  whom  he  pays  the  debt. 

^tna  L.  Ins.  Co.  v.  Middleport,  124  U. 
S.  534,  31  L.  ed.  537,  8  Sup.  Ct.  Rep.  625; 
Blair  v.  Mounts,  41  W.  Va.  706,  24  S.  E. 
020;  Shinn  v.  Budd,  14  N.  J.  Eq.  234. 

Subrogation  will  not  be  enforced  to  the 
prejudice  of  third  parties. 


McClaskcy  v.  O'Brien,  16  W.  Va.  792; 
HoifmoAi  v.  Ryan,  21  W.  Va.  415. 

The  building  association  stands  in  no  bet- 
ter light  than  would  a  purchaser  pendente 
lite.  Such  purchaser,  who  comes  in  as  a 
volunteer,  is  bound  by  the  final  decree  in  the 
case. 

Zane  v.  Fink,  18  W.  Va.  720;  Shumate  v. 
Crockett,  43  W.  Va.  491,  27  S.  E.  240; 
Stout  V.  Philippi  Mfg.  d  Mercantile  Co.  41 
W.  Va.  340,  23  S.  E.  571;  Tilton  v.  Cofield, 
93  U.  S.  168,  23  L.  ed.  859;  Clark  v.  Fa/r- 
row,  10  B.  Mon.  446,  52  Am.  Dec.  554. 

An  equity  otherwise  equal,  or  even  prior 
in  point  of  time,  may,  through  the  gross 
laches  of  its  holder,  be  postponed  to  a  sub- 
sequent interest  which  another  person  was 
enabled  to  acquire  by  means  of  such  negli- 
gence. 

2  Pom.  Eq.  Jur.  §  687. 


In  GadBden  v.  Lat^,  42  Neb.  128.  60  N.  W. 
822,  a  mortgage  covered  land  In  several  coun- 
ties. The  mortgagee  gave  a  release  and  quit- 
claim describing  the  lauds  In  one  county,  which 
recited  "release  and  quitclaim  unto  (the  mort- 
gagors) the  premises  covered  by  said  mort- 
gage." Afterwards  the  mortgagee  brought  an 
action  to  foreclose  the  mortgage  on  the  land  in 
another  county.  It  was  held  that  this  release 
operated  as  a  discharge  of  the  whole  mortgage, 
In  the  absence  of  mistake  or  fraud  or  any 
prayer   for   reformation. 

In  Ayers  v.  Hays,  60  Ind.  452,  It  was  held 
that  a  bona  fide  purchaser  of  mortgage  notes 
was  protected  against  the  assignee  of  such 
notes,  where  a  mortgagee  released  of  record  a 
mortgage  securing  several  notes,  intending  to 
release  only  notes  which  he  had  not  assigned, 
but  by  mistalce  releasing  all  without  the  as- 
algnee's  knowledge. 

But  this  case  was  overruled  In  Reeves  v. 
Hayes,  05  Ind.  521,  holding  that  prior  to  1877 
there  was  no  statute  requiring  assignments  of 
mortgages  to  be  recorded.  The  court  said : 
"The  whole  force  of  the  reasoning  in  that  case 
is  parried  when  it  Is  considered  that,  as  there 
waji  no  statute  authorizing  the  recording  of 
fuch  Instruments  [assignments],  the  registry 
would  have  been  an  idle  and  unmeaning  act. 
.  .  .  On  the  other  hand,  Ayers  v.  Hays,  60 
Ind.  452,  does  not,  so  far  as  we  can  ascertain, 
appear  to  have  been  even  cited  in  any  subse- 
-quent  case.  ...  As  between  Ayers  v. 
Hays,  60  Ind.  452,  and  Dixon  v.  Hunter,  57 
Ind.  278,  there  is  irreconcilable  conflict,  and 
we  must  choose  one  or  the  other  of  them.  There 
is  no  other  alternative."  In  these  cases  supra 
the  question  was  one  of  power  to  release, 
rather  than  one  of  mistake,  for  the  relief  would 
have  l^en  granted  or  denied  in  these  cases 
without  regard  to  mistake  if  the  release  was 
made  by  the  mortgagee  after  an  assignment  of 
part  of  the  notes  secured  by  the  mortgage. 

See  also  Lowry  v.  Bennett,  110  Mich.  301, 
77  N.  W.  935,  infra,  III. 

III.  Where    the    norong    mortgage   is    released. 

It  is  generally  held  that  a  mistake  in  re- 
leasing a  mortgage  that  has  not  been  paid, 
where  the  release  was  intended  to  apply  to  a 
-different  mortgage  or  tract,  will  be  rectified  in 
equity  if  the  rights  of  Innocent  third  parties 
have  not  attached.  Where  such  rights  have  in- 
tervened relief  is  usually  denied,  but  such  a  re- 
lease, made  by  a  person  not  authorized  so  to 
•do,  was  set  aside  where  an  innocent  purchaser 
relied  on  the  record. 
^8  L   R.  A. 


A  loan  company  agreed  to  renew  a  mortgage, 
part  of  the  land  being  sold  and  the  proceeds 
being  applied  on  the  mortgage.  Intervening 
Judgments  being  a  lien,  the  secretary  of  the 
mortgagee  released  the  new  mortgage  relying 
on  the  old  mortgage.  Suit  was  then  brought 
upon  the  old  mortgage,  and  it  was  proved  that 
the  new  mortgage  had  been  taken  and  accepted 
as  full  payment  and  satisfaction  by  the  former 
managers  of  the  company.  An  action  was  then 
brought  to  foreclose  the  new  mortgage,  which 
the  secretary  had  Inadvertently  canceled.  It 
was  held  that  the  acknowledgment  of  payment 
was  made  under  a  mistake,  and  that  there  was 
no  consideration  for  the  release,  and  that  the 
secretary,  who  made  the  release,  had  only  been 
holding  office  for  a  short  time,  and  was  not 
aware  of  the  condition  on  which  the  mortgage 
was  taken,  and  foreclosure  was  granted.  South- 
ern Kansas  Farm,  Loan  &  T.  Co.  v.  Garrlty, 
hi  Kan.  805,  48  Pac.  33.  In  this  case  the  court 
said :  "Acting  under  a  mistake  of  facts,  he 
canceled  the  wrong  mortgage.  The  receipt  or 
release  is  not  conclusive  upon  the  parties,  nor 
does  it  necessarily  operate  as  a  discharge  of 
the  mortgage." 

So.  where  a  mortgagor  released  a  wrong 
mortgage  by  mistake,  it  was  held  that  she  could 
have  the  release  set  aside  as  against  a  pur- 
chaser who  had  assumed  the  payment  of  that 
mortgage  and  who  had  notice  of  the  mistake. 
Kicker  v.  Stott,  13  S.  D.  208,  83  N.  W.  47. 

And  where  a  mortgage  was  canceled  of  rec- 
ord by  an  agent  of  the  mortgages,  the  agent 
supposing  that  It  was  paid  in  full,  but  there 
was  a  balance  of  $400  due  on  it,  it  was  held 
that  the  cancelation  would  be  set  aside  and  dis- 
regarded, and  relief  granted  on  the  mortgage 
on  the  ground  of  mistake.  Dubois  v.  Schaffer, 
23  N.  J.  Eq.  401.  In  this  case  the  mistake 
consisted  in  crediting  on  this  mortgage  the  sum 
of  $400  paid  upon  another  mortgage  of  the  de- 
fendant to  the  complainant  which  was  also  giv- 
en up  and  canceled.  The  rights  of  third  par- 
ties do  not  seem  to  have  been  affected. 

So,  where  the  holder  of  two  mortgages  on  a 
payment  being  made  released  the  wrong  mort- 
gage by  mistake,  it  was  held  that  upon  satis- 
factory proof  that  a  mistake  had  occurred 
<'qulty  would  Intervene  and  grant  relief,  and  a 
foreclosure  was  decreed  notwithstanding  such 
release.  Bond  v.  Dorsey,  65  Md.  810,  4  Atl. 
279. 

A  mortgagee  holding  two  mortgages  dis- 
charged the  second  mortgage  by  mistalce,  in- 
stead of  the  first  mortgage.  He  had  previous- 
ly assigned  the  second  mortgage,  but  the  assign- 
ment had  not  been  recorded.     It  was  held  that 
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One  may  act  in  perfect  ^^ood  faith,  and 
still  be  guilty  of  gross  n^hgence. 

Lincoln  v.  Buokmaater,  32  Vt.  652. 

Relief  will  not  be  afforded  in  equity  on 
the  ground  of  mistake,  where  the  d^end- 
ajit's  liability  is  the  result  of  pure  careless- 


Voorkia  v.  Murphy;  26  N.  J.  Eq.  434; 
Haggerty  v.  McC<mna,  26  N.  J.  Eq.  48;  Dil- 
leti  y.  Kemhle,  25  N.  J.  Eq.  67;  2  Pom.  Eq. 
Jur.  §  856,  p.  322. 

Relief  of  the  character  sought  is  not  to  be 
applied  in  favor  of  one  who  has  officiously 
and  as  a  mere  volunteer  paid  the  debt  of  an- 
other for  which  neither  he  nor  his  property 
was  answerable,  and  which  he  was  under 
no  obligation  to  pay;  and  it  is  not  allowed 
where  it  would  work  any  injustice  to  the 
rights  of  others. 

McNeil  V.  Miller,  29  W.  Va.  483,  2  S.  E. 
835;  Clevinger  v.  Miller,  27  Gratt.  741. 


The  association  has  not  shown  that  ii 
was  compelled  to  grant  a  new  loan  to  the 
Plimibs,  that  they  might  pay  off  the  lien  it 
then  had  upon  the  property  in  controyersy, 
or  to  release  their  decKl  of  trust  to  enable 
them  to  make  such  loan.  It  was  not  corn- 
pelled  to  do  so  to  protect  itself  or  to  save  it» 
own  property;  therefore  said  releajse  of  said 
deed  of  trust  was  a  voluntary  act,  the  asso- 
ciation choosing  it  as  a  more  satisfactory 
loan  than  the  former. 

McNeil  V.  Miller,  29  W.  Va.  481,  2  S.  E. 
335;  BlaAr  v.  Mounts,  41  W.  Va.  706,  24  S. 
E.  620;  Bates  v.  BuAger,  40  W.  Va.  421,  21 
S.  E.  374. 

The  rule  as  regards  pendente  lite  pur- 
chasers is  as  applicable  to  encumbrancers  a» 
to  purchasers. 

Youngman  v.  Eltnira  d  W.  R.  Co,  65  Pa. 
278 ;  Freeman,  Judgm.  §  196,  notes  6,  7,  pp» 
353,  354. 


the  assignee  waa  entitled  to  have  the  release 
of  his  mortgage  set  aside  as  against  a  subse- 
qnent  mortgage  made  subject  to  his  mortgage. 
It  was  farther  held  that  the  mortgage  which 
bad  been  discharged  was  prior  to  the  rights  of 
a  subsequent  mortgagee,  who  knew  of  the  mis- 
take, and  was  also  prior  to  the  claim  of  an  as- 
signee of  a  note  that  was  overdue  which  was 
secured  by  such  mortgage.  Willcox  v.  Foster, 
182  Mass.  820.  The  court  said:  "As  against 
the  mortgagor,  who  has  not  paid  the  debt  se- 
cured by  the  mortgage,  no  reason  can  be  urged 
against  its  restoration.  A  discharge  of  a  mort- 
gage by  accident  or  mistake  does  not  prove  an 
actual  payment  of  the  mortgage  debt,  but  is 
inoperative  and  void,  and  the  mortgage  has  the 
same  force  and  effect  as  before.  .  .  .  Fol- 
lett  took  the  third  mortgage  while  the  mort- 
gage assigned  to  Hawes  was  on  the  record  un- 
discharged, and  his  mortgage  Is  in  terms  made 
subject  to  the  second  mortgage.  He  therefore 
has  lost  no  rights  by  the  discharge  made  by 
Willcox." 

And  where  satisfaction  of  a  mortgage  was 
entered  of  record  under  the  mistaken  belief  of 
the  trustees  that  they  were  satisfying  a  mort- 
gage upon  another  lot,  and  with  that  intention, 
it  was  held  that  the  release  would  be  canceled 
as  against  the  holder  of  a  second  mortgage, 
who  knew  at  the  time  of  the  execution  of  his 
mortgage  of  the  existence  of  the  prior  one. 
Pierle  v.  Mets,  9  Pa.  Dlst.  R.  341.  In  this 
case  notice  was  given  at  a  sherlfTs  sale  under 
the  second  mortgage  of  the  mistake,  and  that 
proceedings  were  then  pending  to  have  the  can- 
celation set  aside. 

So,  where  an  entry  of  satisfaction  of  a  mort> 
gage  was  by  mistake  made  by  an  unauthorized 
person  upon  the  record  of  a  wrong  mortgage, 
it  was  held  that  the  mortgagee  could  enforce 
the  mortgage  as  against  a  bona  flde  purchaser 
for  value  without  notice.  Brown  v.  Henry, 
106  Pa.  202.  In  this  case  it  was  claimed  that 
the  entry  of  satisfaction  in  the  recorder's  office 
protected  the  purchaser.  But  the  court  held 
that  Pa.  act  May  28.  1715.  f  9  (1  Smith's  Laws, 
95),  making  It  the  duty  of  the  mortgagee,  hav- 
ing received  full  payment  of  the  money  due 
upon  the  mortgage,  to  enter  satisfaction  in  the 
recorder's  office  upon  the  margin  of  the  record 
of  such  mortgage  If  requested  by  the  mortgagor 
to  do  so.  was  a  provision  that  this  satisfaction 
was  to  be  (he  act  of  the  mortgagee,  and  not  of 
the  recorder.  The  court  said :  "It  Is  Imma- 
terial whether  the  want  of  authority  Is  the  re- 
sult of  fraud  or  of  mistake.  The  authority  to 
enter  satiftfactlon  Is  lacking  in  either  case,  and 
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because  of  its  absence  the  satisfaction  Is  worth- 
But  In  Tx)wry  v.  Bennett,  119  Mich.  801,  77 
N.  W.  935,  it  was  held  that  a  purchaser  wa» 
entitled  to  protection  as  against  a  mortgage* 
and  that  the  wording  of  an  assignment  show- 
ing that  It  was  a  collateral  did  not  impart  no- 
tice to  the  purchaser,  where  an  assignee  hold- 
ing collateral  entered  a  full  discharge  of  the- 
mortgage  by  mistake,  intending  to  discharge 
the  assignment  of  collateral.  In  this  case  tb» 
assignment  authorised  the  assignee  to  make  a 
full  discharge,  and  the  purchase  was  made  la 
good  faith,  the  abstract  showing  that  the  mort- 
gage was  released. 

A  mortgagee  assigned  a  mortgage  to  his  aoo, 
who  discharged  it  of  record.  Subsequently  the- 
premlses  were  attached  and  sold  to  another 
party  under  the  levy.  After  this  the  mort- 
gagee, under  the  power  in  the  mortgage,  8o]<f 
the  property  to  a  third  party,  who  conveyed  it 
back  to  the  mortgagee.  It  was  contended  that 
the  assignee  had  made  a  mistake  in  discharg- 
ing the  mortgage,  and  intended  to  assign  it  back 
to  the  mortgagee,  but  it  was  held  that  thl» 
could  not  affect  the  title  of  a  purchaser  at  Ju- 
dicial sale,  as  neither  the  attaching  creditors 
nor  the  purchaser  had  any  notice  of  this  at  the 
time  of  the  levy  and  sale.  Gallagher  v.  Gal- 
letley,  128  Mass.  367. 

IV.  RelecBe  without  authority. 

It  Is  generally  held  that  releases  recordeif 
without  authority  by  mistake,  as  releases  left 
In  escrow,  or  releases  by  mortgagees  after  an 
assignment  of  the  mortgage  note,  will  be  set 
oslde  or  ignored,  where  the  rights  of  innoeent 
third  parties  have  not  intervened.  In  some 
states  provision  Is  made  by  statste  for  record- 
ing assignments  of  mortgages  in  order  to  give 
notice.  In  the  absence  of  statute  it  seems  that 
the  assignee  of  a  negotiable  note  secured  by 
a  mortgage  Hen  is  not  affected  by  a  release  en- 
tered by  the  mortgagee  by  mistake.  A  third 
party  procuring  a  release  to  be  made  by  a 
i  mortgagee  after  the  mortgage  had  been  as- 
signed was  held  chargeable  with  notice  of  the 
rights  of  the  assignee. 

A  release  Improperly  entered  by  the  recorder 
through  mistake  will  be  set  aside.  This  was 
held  as  against  a  bona  fide  purchaser  who 
claimed  to  have  relied  on  the  recorda  but  who 
had  notice  of  the  mortgage.  In  this  case  a 
party  was  held  entitled  to  be  subrogated  to  the 
lien  of  the  first  mortgage  where  he  agreed  t4> 
pay  off  one  mortgage  provided  another  mort- 
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Pendente  lite  purchasers  need  not  be  made 
parties  where  judgments  are  docketed,  or 
aeeds  of  trust  recorded,  orother  liens  acquired. 

Harmon  v.  Byram,  11  W.  Va.  511;  Shu- 
mate V.  Crockett,  43  W.  Va.  491,  27  S.  E. 
240;  Stout  v.  Phillippi  Mfg.  d  Mercantile 
Co.  41  W.  Va.  340,  23  S.  E.  571;  Oshom  v. 
Glasscock,  39  W.  Va.  749,  20  S.  E.  702. 

One  who  purchases  during  the  pendency 
of  a  suit  is  neld  bound  by  &e  decree  made 
against  the  person  from  whom  he  derives 
the  title. 

Tilton  V.  Cofieldy  93  U.  S.  163,  23  L.  ed. 
858;  Z(me  v.  Fink,  18  W.  Va.  693;  Stout  v. 
Philippi  Mfg.  d  Mercantile  Co.  41  W.  Va. 
340,  23  S.  E.  571;  Clark  v.  Farrow,  10  B. 
Mon.  446,  52  Am.  Dec.  552. 

Brannon,  P.,  delivered  the  opinion  of 
the  court: 

Mary  Jane  Plumb  being  the  owner  of  real 


estate  in  Parker sburg,  she  and  her  husband, 
D.  S.  Plumb,  made  a  deed  of  trust  to  secure 
the  Traders'  Building  Association  in  the 
sum  of  $1,200  on  said  property.  D.  S. 
Plumb  confessed  a  judgment  in  favor  of  W. 
v.  Attkisson,  and  Attkisson  brought  a  suit 
in  the  circuit  court  of  Wood  county,  claim- 
ing that  this  property  had  been  purchased 
with  the  means  of  the  husband,  D.  S.  Plumb,, 
though  conveyed  to  his  wife,  and  that  it  waa 
liable  for  the  debt  of  Attkisson.  The  cir- 
cuit court  decided  that  it  wa;s  not  liable  for 
Attkisson's  debt,  and  dismissed  the  bilL 
From  this  decree  Attkisson  took  an  appeal 
to  this  court,  and,  as  will  be  seen  in  45  W. 
Va.  626,  32  S.  E.  229,  this  court  held  that 
the  property  was  liable  for  Attkisson's  debt, 
and  reversed  the  circuit  court,  holding  that 
the  building  association  held  the  first  lien> 
and  Attkisson  the  next.  Some  time  after 
the  decree  in  the  circuit  court,  and  before 


gage  was  released,  and  he  waa  to  be  secured 
by  a  new  mortgage.  He  delivered  a  release 
of  the  first  mortgage  to  the  registrar  with  in- 
structions not  to  record  the  same  unless  the 
second  mortgage  was  released.  The  clerk  dis- 
obeyed the  Instructions,  and  by  mistake  re- 
corded the  release.  Bank  of  Ipswich  v.  Brock, 
18  S.  D.  409,  83  N.  W.  436. 

So,  where  a  mortgage  was  canceled  of  rec- 
ord by  the  clerk  without  the  knowledge  or  con- 
sent of  the  mortgagees,  it  was  held  that  their 
lien  was  not  affected  as  against  a  bona  flde 
purchaser  with  notice  of  their  mortgage,  al- 
though such  purchaser  relied  upon  the  records. 
Harris  v.  Cook,  28  N.  J.  Eq.  345.  In  this  case 
the  court  said :  "The  action  of  the  clerk  in 
canceling  the  mortgage  of  record  was  without 
warrant  or  authority,  and  was  therefore  of  no' 
effect.  His  falpe  certificate,  while  it  misled 
those  who  examined  the  record  In  respect  to 
the  property,  did  not  satisfy  nor  extinguish  the 
mortgage,  nor  in  any  wise  affect  its  validity, 
and  it  cannot  affect  the  rights  of  the  lawful 
owners  of  the  mortgage." 

Where  the  clerk  of  the  district  court  Improv- 
idently  issued  a  false  certificate  of  satisfaction 
of  a  mortgage  for  which  a  decree  of  foreclosure 
was  rendered,  and  filed  the  same  in  the  office 
of  the  reglHter  of  deeds,  under  Neb.  Com  p. 
Laws  1807,  chap.  18,  art.  1,  §§  83a,  b,  providing 
that  in  cases  of  foreclosure  the  clerk  of  the  dis- 
trict court  on  satisfaction  or  payment  shall  for- 
ward to  the  county  clerk  a  certificate  of  the 
same,  which  shall  be  entered  upon  the  record 
in  the  mortgage  record  of  his  office.  It  was  held 
that  the  execution  of  the  decree  for  foreclos- 
nre  would  not  be  stayed  where  there  had  been 
no  release,  payment,  or  satisfaction.  Clark  & 
L,  Invest.  Co.  v.  Hamilton,  54  Neb.  05,  74  N. 
W.  430.  In  this  case  the  court  said:  "We 
think,  however,  that  the  existence  of  this  cer- 
tificate was  not  an  Insuperable  obstacle  to  the 
enforcement  of  the  decree.  It  was  evidence  in 
the  office  of  the.  register  that  the  mortgage  had 
been  paid,  and  that  waa  the  full  extent  of  its 
legal  efficacy.  It  could  no  more  suspend  the 
force  of  the  decree  than  could  any  other  evi- 
dence of  payment." 

A  mortgagee  foreclosed  and  entered  satis- 
faction on  record  of  a  mortgage  under  the  mis- 
taken belief  that  the  foreclosure  was  valid  and 
that  the  sale  was  effectual.  It  was  held  not 
conclusive  on  the  purchaser  and  did  not  pre- 
vent the  exercise  of  the  power  of  sale  contained 
In  the  mortgage  in  order  to  correct  the  error  in 
the  first  sale.  I..anier  v.  Mcintosh,  117  Mo. 
508,  23  S.  W.  787.  In  this  case  the  court  said : 
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"The  evidence  shows  very,  conclusively  that 
this  entry  was  made  without  authority  under  a 
mistaken  Idea  of  duty,  and  under  the  belief  that 
the  sale  hod  effectually  foreclosed  the  mortgage. 
It  should  not  be  allowed  to  stand  In  the  way 
of  the  purchaser's  rights." 

And  where  a  release  of  a  mortgage  was 
placed  in  escrow  to  be  held  until  the  perform- 
ance of  a  particular  thing,  and  by  mistake  or 
accident  the  release  was  put  on  record,  It  was 
held  that  Judgment  creditors  of  the  mortgagor 
could  not  claim  any  advantage  on  account  of 
the  release.  Stanley  v.  Valentine,  79  111.  544. 
In  this  case  the  court  said :  "In  the  light  of 
The  decisions  referred  to,  there  Is  no  force  in 
the  objection  that  appellant,  by  making  the 
escrow  and  placing  It  In  the  hands  of  an  agent, 
and  it  having  got  upon  the  record,  should  be 
estopped  to  deny  that  it  is  his  deed.  We  have 
seen  that  such  is  not  the  rule,  and  it  should  be 
especially  so  here,  as  the  Judgment  creditors 
have  advanced  no  money,  given  no  credit,  or 
done  any  act  by  which  they  have  changed  their 
attitude  to  the  case." 

So,  where  a  release  of  a  mortgage  was  placed 
in  escrow  to  be  delivered  upon  payment  of  the 
balance  due,  and  it  waa  improperly  placed  on 
record  without  the  payment  of  the  money.  It 
was  held  that  a  decree  of  foreclosure  should  be 
granted,  and  that  the  release  was  inoperative, 
ilale  V.  Morgan,  68  III.  244. 

An  agent  of  a  first  mortgagee  released  and 
canceled  a  mortgage  on  receiving  the  proceed* 
of  a  second  mortgage  together  with  an  order  on 
an  Insurance  company  for  the  balance,  but  the 
latter  refused  to  honor  the  order,  and  demanded 
an  asslsrnment  of  the  first  mortgage,  tendering 
the  money  as  its  policy  provided.  It  was  held 
That  the  cancelation  of  the  mortgage  was  made 
through  mistake  in  want  of  authority  in  the 
agent,  and  that  the  mortgage  lien  would  be  en- 
forced on  repayment  of  the  amount  received 
from  the  proceeds  of  the  "second  mortgage.  Land 
Title  fc  T.  Co.  V.  Kohlenberg  (N.  J.  Eq.)  35  At  I. 
295. 

And  where  notes  secured  by  a  Junior  mort- 
gage were  held  by  two  parties,  and.  In  lieu  of 
two  prior  mortgages,  a  new  mortgage  was  exe- 
cuted under  an  agreement  with  the  holders  of 
one  of  the  notes  secured  by  the  Junior  mort- 
gage that  the  renewal  should  be  a  first  lien, 
and  the  prior  mortgages  were  canceled  under  a 
mistaken  belief  that  the  parties  acting  con- 
trolled the  first  Junior  mortgage.  It  was  held 
that  the  Hen  of  the  prior  mortgage  should  be 
reinstated,  and  a  foreclosure  granted.  Lumber 
Exch.  Bank  v.  Miller,  18  Misc.  127,  40  N.  Y. 
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Attkisson  took  his  appeal,  there  was  paid 
on  the  building  ajssociation  debt  mon^ 
suflScient  to  reduce  it  to  the  sum  of  $500, 
and  the  said  Plumb  and  wife  purchased  an 
advance  of  $500  from  said  building  associa- 
tion, and  executed  a  deed  of  trust  upon  said 
property  to  secure  the  same^  and  the  said 
building  association  surrendered  the  bond 
for  the  loan  of  said  $1,200,  and  executed  a 
formal  releaae  of  the  deed  of  trust  made  to 
secure  said  loan  of  $1,200.  Afterwards  this 
court  rendered  the  decision  in  favor  of  Att- 
kisson above  stated,  and  then  Attkisson  filed 
what  is  called  an  amended  bill  in  the  case, 
setting  up  the  reversal  of  the  former  decree 
of  the  circuit  court,  and  setting  up  that  the 
first  deed  of  trust  m  favor  of  the  building  as- 
sociation had  been  full^  paid  and  discharged, 
and  that  said  association  had  executed  a  re- 
lease of  said  first  deed  of  trust,  and  surren- 


dered its  evidence  of  that  debt,  and  claim- 
ing that  the  lien  of  that  deed  of  trust  had 
ceased,  and  that  the  debt  of  said  Attkisson 
had  become  the  first  lien  upon  said  proper- 
ty. The  building  association  filed  an  an- 
swer to  this  amended  bill,  which  is  really 
a  supplemental  bill,  though  its  name  is  im- 
material, in  which  answer  it  contended  that 
the  lien  of  its  first  deed  of  trust  should  be 
restored  to  it  so  ajs  to  give  the  building  as- 
sociation priority  over  Attkisson  for  the 
amount  due  to  the  association  under  the 
second  deed  of  trust,  and  prayed  that  the  re- 
lease be  canceled.  This  answer  says  that 
the  old  debt  had  not  been  in  fact  paid  off, 
but  had  only  been  reduced  by  partial  pay- 
ments to  the  amount  secured  by  the  second 
deed  of  trusty  and  that  the  second  deed  of 
trust  represents  in  truth  only  a -balance  of 
the  old   debt.    It  further   sets   forth   that 


Snpp.  1073.  In  this  case  the  court  said : 
*'The  principle  wblch  underlies  all  the  reported 
decisIoDS  Id  this  class  of  cases  Is,  when  the 
legal  rights  of  the  parties  have  been  changed 
by  mistake,  equity  restores  them  to  their  for- 
mer condition,  when  It  can  be  done  without  in- 
terfering with  any  new  rights  acquired  on  the 
faith  and  strength  of  the  altered  condition  of 
the  legal  rights,  and  without  doing  Injustice 
to  other  parties.  .  .  .  The  rule  that  the 
mistake  must  be  mutual  in  order  to  relieve  one 
of  the  contracting  parties  from  the  legal  effect 
of  Its  agreement  has  no  application  to  this 
case.  .  .  .  The  plaintiff  w&s  ignorant  of 
the  transactions,  as  it  claims,  and  It  is  so  ad- 
mitted by,  all  the  Interested  parties  until  after 
the  discharges  were  executed  and  the  defend- 
ants' new  mortgage  talcen.  The  discharges  of 
the  first  two  mortgages  should  be  canceled  and 
the  liens  created  thereby  restored,  and  the 
amount  due  thereon  lized  and  determined  in 
the  Judgment,  so  that  on  the  sale  interested 
parties  may  know  the  amount  due  thereon." 

A  mortgage  was  made  to  B.  securing  a  cer- 
tain amount  to  be  paid  to  him  after,  the  death 
of  S.,  and  the  balance  to  be  paid  to  the  chil- 
dren of  C.  when  they  arrived  at  age,  and  after 
the  death  of  S..  and  after  the  children  became 
of  age  the  whole  amount  was  paid  to  B..  who 
executed  a  discharge  of  the  mortgage.  In  an 
action  by  the  children  to  have  the  discharge 
canceled,  It  was  held  that  B.  had  no  authority 
to  receive  the  payment.  Waterman  v.  Web- 
ster, 108  N.  Y,  157,  15  N.  E.  380.  In  this  case 
the  court  said  :  "The  lien  in  question  was  not 
for  the  benetit  of  the  mortgagor.  He  had  been 
separately  provided  for,  and  was  fully  paid. 
It  was  created  for  the  benefit  of  the  plaintiffs 
bv  the  direction  of  their  father,  from  whom  the 
consideration  moved,  and  with  the  concurrence 
of  the  defendants.  It  remained,  notwithstand- 
ing the  fraud  or  mistake  by  which  the  defend- 
ants were  actuated  in  placing  a  formal  dis- 
charge upon  the  record,  and  whether  It  was  by 
one  or  the  other  the  plaintiffs  should  not  suf- 
fer. The  mortgage  had  for  Its  object  the  bene- 
fit of  the  plaintiffs." 

And  where  the  trustees  of  a  company  mort- 
gaged its  real  estate  to  secure  the  payment  of 
a  loan  from  a  bank,  and  the  cashier  of  the 
bank  under  his  own  seal,  by  mistake,  entered 
satisfaction  on  the  record,  and  the  banks  recov- 
ered a  judgment  at  law  against  the  trustees, 
the  latter  were  held  entitled  to  the  enforcement 
of  the  mortgage  In  exoneration  of  their  liabili- 
ties under  the  judgment,  as  they  were  in  the 
position  of  sureties.  Bank  of  the  State  v.  Rose, 
1  Strobh.  Eq.  257. 
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But  it  was  held  that  the  rights  of  a  bona  fide 
assignee  were  not  affected,  where  a  mortgagee, 
having  assigned  the  note  secured  by  mortgage, 
the  assignment  not  being  of  record,  falsely 
represented  to  a  purchaser  of  property  that  be 
was  the  owner  and  holder  thereof,  and  the 
purchaser,  believing  this,  paid  the  money,  and 
the  mortgagee  thereupon  released  the  mort- 
gage. It  was  held  that  it  was  negligence  on  the 
part  of  the  purchaser  not  to  have  required  the 
production  of  the  mortgage  and  note,  and  that. 
Inasmuch  as  he  procured  the  release,  his  title 
was  Inferior  to  the  lien  of  a  bona  fide  assignee. 
W Indie  V.  Bonebrake,  23  B'ed.  165.  In  this  case 
it  was  held  that  Kan.  Laws  1879,  chap.  68,  {  3, 
providing  that  the  recording  of  an  assignment 
of  a  mortgage  does  not  of  Itself  Impart  notice 
to  the  mortgagor  so  as  to  Invalidate  any  pay- 
ment made  by  him,  his  heirs  or  personal  rep- 
resentatives, to  the  mortgagee,  did  not  include 
the  grantee  of  the  mortgagor,  and  It  may  have 
been  Intended  that  a  subsequent  purchaser 
should  be  charged  with  notice  of  all  the  rec- 
ord showed  at  the  time  of  his  purchase.  The 
court  said :  "Had  Sheer  found  the  record  of 
the  mortgage  released  and  satisfied  by  the  mort- 
gagee, and  he  had  no  actual  notice  of  the  as- 
signment or  that  the  debt  was  unpaid,  he  might 
well  have  relied  on  the  record ;  and  In  such  a 
ease  he  would  take  the  land  free  of  encum- 
brance although  the  record  may  have  been  re- 
leased by  fraud,  accident,  or  mistake,  or  merger 
of  titles." 

See  Brown  v.  Henry,  106  Pa.  262:  Willcox 
V.  Foster,  132  Mass.  320,  and  Lowry  v.  Bennett, 
119  Mich.  301,  77  N.  W.  935,  supra.  III. 

V.  Ignorance  of  intervening  judgments  and  at- 
iachmenia. 

The  release  of  a  mortgage  In  ignorance  of  an 
Intervening  judgment  or  suit  is  generally  held 
in  equity  to  be  a  mistake,  and  the  Hen  of  the 
mortgage  will  be  restored  where  it  Is  shown 
that  the  complainant  waa  not  guilty  of  negli- 
gence. The  party  seeking  relief  must  establish 
that  he  did  not  intend  to  releaae  his  security: 
and  relief  was  denied  where  the  complainant 
did  not  show  that  he  had  no  notice  of  an  inter- 
vening judgment  Hen. 

A  purchaser  of  real  estate  subject  to  a  mort- 
gage :u)d  a  judgment  Hen  paid  the  mortgagee 
rhe  prior  Hen  and  caused  a  release  to  be  en- 
tered of  record  without  any  knowledge  of  the 
judgment.  It  was  held  that  he  was  entitled 
to  be  subrogated  to  the  rights  of  the  mortgagee 
as  against  the  judgment  creditor,  who  had  pur- 
chased the  property  at  an  execution  sale  after 
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Attkisson  had  represented  to  Plumb  and  his 
wife  that  he  did  not  propose  to  appeal  from 
«aid  decree  of  the  circuit  court,  and  that 
this  fact  had  been  reported  to  the  associa- 
tion by  said  Plumbs,  and  that,  considering 
this  and  the  fact  that  Attkisson  had  not 
yet,  after  the  lapse  of  some  16  months,  taken 
appeal  from  said  decree,  the  building  asso- 
ciation consented  to  the  said  new  loan,  and 
took  the  second  deed  of  trust  and  executed 
a  release  of  the  first;  and  that  such  release 
was  executed  in  the  belief  and  faith  that 
Attkisson  would  not  controvert  the  said 
<!ircuit  court  decree,  or  further  seek  to  as- 
sert his  debt  by  an  appeal.  The  case  was 
referred  to  a  commissioner  to  report  the 
liens  on  the  property,  and  he  reported  Att- 
kisson's  debt  as  the  first  lien,  and  the  build- 
ing association's  second  deed  of  trust  as  a 
second  lien;  thus  denying  to  the  association 


the  benefit  of  its  first  deed  of  trust.  The 
decree  of  the  circuit  court  also  gave  Attkis- 
son priority  of  lien,  and  denied  the  prayer 
of  the  answer  of  the  association  that  the  re- 
lease be  canceled,  and  the  lien  of  the  first 
ded  of  trust  restored.  From  this  decree  the 
building  association  has  appealed. 

There  are  only  two  questions  which  I 
deem  material  to  be  considered  in  this  case. 
The  first  one  is  a  nice  and  troublesome  one, 
and  that  is  whether,  aa  a  matter  of  law,  the 
new  deed  of  trust  and  the  release  of  the 
old  one  extinguished  the  lien  of  the  first 
deed  of  trust,  and  thus  gave  priority  of  lien 
to  Attkisson's  debt.  It  is  contended  for  the 
association  that  its  old  debt  has  never  in 
fact  been  paid,  or,  if  so  regarded,  that  it 
would  get  the  benefit  of  the  first  deed  of 
trust  on  principles  of  subrogation.  I  do  not 
sec  that  the  law  of  subrogation  enters  into 


the  entry  of  satisfaction  of  the  mortgage  lien. 
AyevB  V.  Adams.  82  Ind.  100.  In  this  case  the 
<-oiirt  said :  "The  mere  entry  of  satisfaction 
was  not  an  assurance  that  the  appellant  was 
not  entitled  to  be  subrogated  to  the  rights  of 
the  mortgagee,  nor  was  it  an  invitation  to  the 
appellee  to  invest  his  money  in  the  property, 
which  was  done,  for  aught  that  is  averred,  with 
full  knowledge  of  all  the  facts." 

A  party,  having  advanced  money,  took  a  con- 
veyance from  the  mortgagor,  and  then  executed 
a  new  mortgage  for  a  loan  to  pay  off  the  prior 
mortgage.  It  was  held  that  such  purchaser 
was  entitled  to  be  subrogated  to  the  lien  of  the 
prior  mortgage  as  against  an  Intervening  judg- 
ment mortgage  lien.  Hobgood  v.  Schuyler,  44 
La.  Ann.  537,  1()  So.  812.  In  this  case  the 
theory  of  the  plaintiff  and  the  defendant  both 
indicated  that  the  cancelation  of  the  prior 
mortgage  was  erroneously  made,  that  of  the 
plaintiff  being  that  the  last  mortgagee's  agent 
with  undue  haste  acted  upon  an  incomplete  ab- 
stract of  title  which  made  no  disclosure  of  the 
Judgment,  and  the  theory  of  the  purchaser  be- 
ing that  while  he  was  an  applicant  for  a  loan 
of  money  to  lift  the  prior  mortgage  he  had  no 
knowledge  of  plaintilT's  judicial  mortgage  or  of 
Che  abstract  on  which  the  loan  was  made.  The 
<^ourt  held  that,  being  entitled  to  subrogation, 
the  question  of  cancelation  was  of  but  little 
practical  importance.  This  was  under  La.  Rev. 
•Civ.  Code,  2161,  providing  that  subrogation 
takes  place  for  the  benefit  of  the  purchaser  of 
an  immovable  property  who  employs  the  price 
of  his  purchase  in  paying  the  credltoi's  to  whom 
the  property  was  mortgaged. 

Two  persons  owning  land  made  a  mortgage 
thereon,  and  afterwards  one  of  them  conveyed 
his  Interest  to  the  other,  who  executed  a  new 
mortgage  for  an  extension,  including  a  greater 
amount,  and  the  first  mortgage  was  canceled. 
Both  parties  to  this  transaction  were  Ignorant 
of  the  fact  that  there  was  an  outstanding  judg- 
ment against  the  joint  owner  who  had  conveyed 
his  Interest.  It  was  held  that  the  new  mort- 
gage to  the  extent  of  the  original  one  would  be 
regarded  as  a  renewal,  and  the  ilen  of  the  old 
mortgage  was  held  superior  to  the  Hen  of  the 
judgment.  Young  v.  Slianer,  73  Iowa,  555,  35 
N.  W.  620.  In  this  case  It  was  alleged  that  if 
the  plaintiff  had  known  of  the  judgment  he 
would  not  have  canceled  the  old  mortgage,  and 
both  of  said  parties  were  mistaken  as  to  the 
facts. 

So,  it  was  held  that  a  discharge  of  a  mort- 
gage In  Ignorance  of  an  attachment  levy  would 
not  defeat  the  mortgage  lien.  In  this  case  a 
mortgagee  discharged  mortgages  on  land  in 
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consideration  of  the  conveyance  of  a  part  of 
the  laud  to  him,  which  he  understood  to  be  un- 
encumbered. After  the  levy  of  attachment  the 
mortgagee  filed  a  bill  in  equity  praying  that 
the  discharge  be  set  aside  and  the  lien  of  the 
mortgage  be  restored,  and  for  foreclosure.  It 
was  held  that,  as  the  discharge  was  made 
through  a  mistake  of  fact,  the  complainant  was 
not  devested  of  his  previous  Hen,  and  that  a 
mere  levy  did  not  give  to  the  creditor  any  rights 
analogous  to  those  of  a  bona  fide  purchaser. 
French  v.  De  Bow,  38  Mich.  708. 

So,  where  a  mortgagee  holding  a  junior  mort- 
gage released  his  mortgage  in  ignorance  of  a 
subsequent  attachment,  and  took  a  new  mort- 
gage for  the  same  debt,  it  was  held  that  equity 
would,  as  against  the  attachment,  restore  the 
lien  of  the  mortgage.  It  was  further  held  that 
If  another  party  paid  off  the  prior  mortgage  In 
ignorance  of  such  attachment,  and  took  a  new 
one,  he  would  be  regarded  as  the  equitable  as- 
signee, and  be  subrogated  to  the  original  rights 
of  the  assignor.  Hammon  v.  Barker,  61  N.  H. 
53.  In  this  case  the  court  said :  "In  our  view 
the  case  falls  within  the  rule,  as  well  of  equity 
as  of  law,  that  when  a  fact  affecting  the  rights 
of  parties  Is  known  to  the  one,  and  not  known 
to  the  other,  it  is  the  duty  of  him  to  whom  It 
is  known  to  give  notice  thereof  to  the  other 
(Cooke  V.  Ludlow,  2  Bos.  &  P.  N.  R.  110.  Far- 
well  v.  Smith,  12  Pick.  88)  ;  and  we 
think  moreover,  that  the  rights  of  all 
the  parties  may  be  preserved  without 
impairing  or  in  any  way  lessening  the 
value  of  the  attachment  of  the  equity 
of  redemption  in  the  property  which,  without 
justice,  the  defendants  seek  now  to  hold  dis- 
charged of  tlie  prior  encumbrances." 

And  where  a  mortgagee  released  his  mort- 
gage and  took  a  new  mortgage  for  the  same 
debt  from  the  grantee  of  the  mortgagor,  under 
a  mistake  and  in  ignorance  of  the  fact  that 
there  was  a  judgment  lien  against  the  mort- 
gagor, It  was  held  that  he  did  not  thereby  lose 
his  lien.  Pearce  v.  Buell,  22  Or.  20,  20  Pac. 
78.  The  court  said  :  "The  fact  that  the  mort- 
gage was  released  in  ignorance  of  the  existence 
of  the  intervening  lien  is  in  equity  deemed  such 
a  mistake  of  fact  as  to  entitle  the  party  to  re- 
lief, although  such  lien  may  have  been  of  rec- 
ord.** 

The  same  niling  was  made,  under  similar 
facts,  in  Kern  v.  A.  P.  Hotaling  Co.  27  Or.  205, 
40  Pac.  168. 

A  purchaser  of  premises  subject  to  a  mort- 
gage, paying  the  mortgage  and  causing  the 
same  to  be  canceled,  In  Ignorance  of  a  judg- 
ment lien  against  a  former  owner  that  was  sub< 
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the  case.  That  is  applied  where  a  new  par- 
ty comes  in  and  pays  off  a  prior  lien.  It 
does  not  apply  where  the  creditor  himself 
pays  off  his  own  lien  hy  furnishing  money 
and  talcing  a  second  security, — ^vmere  he 
takes  a  second  mortgage  for  a  balance  of 
the  old  debt.  It  seems  to  me  that  the  ques- 
tion is  whether  the  surrender  of  the  bond 
for  the  old  debt,  and  the  taking  of  a  new 
deed  of  trust  for  the  balance,  and  the  exe- 
cution of  a  formal  release  of  the  old  deed 
of  trust,  operate  in  law  to  waive  the  first 
deed  of  trust  and  discharge  its  lien.  The 
case,  in  this  point  of  view^  falls  under  the 
principle  of  the  waiver  of  liens  and  debts  by 
change  of  the  securities.  It  is  unquestion- 
able law  that  a  mere  change  of  securities  of 
equal  dignity  for  a  debt  is  not  a  novation  of 
that  debt,  is  not  payment  or  release  thereof 
per  86.    A  second  deed  of  trust  on  the  same 


property  does  not  alone  discharge  the  lieo 
of  the  first.  Therefore  the  mere  executioo 
of  the  second  deed  of  trust  to  the  buildii^ 
association  on  the  same  property  for  a  bal- 
ance of  the  same  debt  would  not  alone,  with- 
out more^  remove  the  first  deed  of  trust  giv- 
en to  the  building  association.  It  may  be 
said  with  some  force  that>  while  such  is  the 
law  in  ordinary  cases,  it  would  not  be  so  in 
the  case  of  building  associations,  because  a. 
loan  by  such  an  ajssociation  is  a  formal 
proposition  for  a  specific  sum  acted  upon  by 
its  directors,  and  that  a  second  loan,  though 
intended  to  be  applied  in  discharge  of  a  first 
loan  and  deed  of  trust,  is  itself  a  distinct 
proposition  of  another  loan,  a  different  loan, 
approved  as  such  by  its  authorities,  and 
that  it  abrogates  the  first  loan.  Still  it 
seems  to  me  that  courts  of  equity  would 
look  at  the  substance,  and  would  not  hold 


sequent  to  the  mortgage,  was  held  entitled  to 
have  the  same  reinstated,  as  the  lien  had  preced- 
ence over  the  Judgment.  Barnes  v.  Mott,  64 
N.  Y.  397,  21  Am.  Rep.  625.  In  this  case  the 
court  bald :  "Upon  payment  of  the  mortgage 
by  the  then  owners  of  the  premises,  they  were 
entitled  to  all  the  rights  of  the  mortgagee,  and 
to  an  assignment  of  the  mortgage:  and  having 
can.sed  the  same  to  be  satisfied  under  circum- 
stances authorizing  an  Inference  of  mistake  of 
fact,  equity  will  presume  such  mlstalce,  and 
give  the  party  the  benefit  of  the  equitable  right 
of  subrogation.  To  do  so  In  this  case  is  to  pre- 
vent manifest  Injustice  and  hardship,  and  in- 
terferes with  no  superior  Intervening  equltiea" 

But  in  Talbot  v.  Garretson,  31  Or.  256,  49 
Pac.  978,  where  the  purchaser  of  mortgaged 
property  became  the  assignee  of  the  mortgages 
and  canceled  and  released  them.  It  was  held 
that  he  could  not  have  the  release  set  aside  on 
account  of  an  Intervening  Judgment,  where  he 
did  not  allege  that  the  cancelation  was  made 
In  ignorance  of  the  defendant's  Judgment.  In 
this  case  the  court  said :  "It  Is  unquestioned 
that  a  court  of  equity  will,  in  a  proper  case,  re- 
store the  lien  of  a  mortgage  canceled  by  mis- 
take: but  before  It  will  do  so  It  must  be  made 
to  appear  that  at  the  time  of  the  cancelation 
or  release  the  mortgagee  did  not  know  of  the 
Intervening  Hen." 

A  mortgagee  recovered  Judgment  on  a  fore- 
closure, and  then  received  an  absolute  convey- 
ance with  warranty  and  release  of  dower  In 
discharge  of  the  debt.  Afterwards  he  discov- 
ered that  there  were  Inter\'enlng  Judgments. 
It  wag  held  that  he  could  not  have  the  release 
set  aside.  Campbell  v.  Carter,  14  111.  286.  In 
this  case  the  court  said :  "The  conclusion 
from  all  the  authorities  clearly  is.  that  if  a 
party  acquires  an  estate  upon  which  he  has  an 
encumbrance,  the  encumbrance  Is,  in  equity, 
considered  as  subsisting,  or  extinguished,  ac- 
cording to  his  intentions,  expressed  or  implied. 
The  intention  is  the  controlling  consideration, 
where  It  has  been  made  known,  or  can  be  In- 
ferred from  the  acts  and  conduct  of  the  party. 
And  the  court  will  look  into  all  of  the  circum- 
stances of  the  case,  to  ascertain  his  real  Inten- 
tion. If  It  appears  that  he  Intended  to  dis- 
charge the  encumbrance,  and  i-ely  exclusively 
upon  his  newly  acquired  title,  the  encumbrance 
is  regarded  as  extinguished,  and  cannot  after- 
wards be  set  up  to  strengthen  and  support  that 
title.  If  no  intention  has  been  manifested, 
equity  will  consider  the  encumbrance  as  sub- 
sisting, or  extinguished,  as  may  be  most  con- 
ducive to  the  Interests  of  the  party.  .  .  . 
If  no  evidence  of  his  Intention  appears,  and  It 
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Is  a  matter  of  Indifference  to  him  whether  the 
encumbrance  be  kept  alive  or  not,  it  is  regarded 
as  extinguished.*' 

A  mortgage  was  held  by  one  cosurety  as  In- 
demnity. The  note  was  paid  by  the  other  co- 
surety, who  took  an  assignment  of  the  mort- 
gage and  afterwards  received  a  conveyance  of 
the  mortgaged  premises.  Thereupon  he  re- 
leased the  same,  believing  that  the  property 
was  not  encumbered.  In  this  he  was  mistaken, 
as  the  cosurety  had  a  Judgment  lien  upon  the 
land  which  became  a  first  lien  when  the  mort- 
gage was  satisfied.  The  party  releasing  the 
same  brought  an  action  to  set  aside  the  release 
through  a  mistake  of  fact.  Relief  was  denied. 
The  court  held  that  "a  mistake  of  fact  is  a  mis- 
take not  caused  by  the  neglect  of  a  legal  duty 
on  the  part  of  the  person  making  the  mis- 
take." The  complainant  olalmed  that  when 
the  assignment  of  the  mortgage  was  made  the 
cosurety  represented  that  he  had  no  claim  ex- 
cept that  of  suretyship ;  but  this  was  not  found 
by  the  trial  court,  and  the  court  held  that  the 
failure  to  make  inquiry  barred  complainant 
from  relief  in  equity  on  the  grround  of  mistake. 
Farrell  v.  Bouck,  60  Neb.  771,  84  N.  Y.  260, 
Rehearing  denied  In  61  Neb.  874,  86  N.  W.  907. 

See  Young  v.  Morgan,  89  111.  199:  Southern 
Kansas  Farm  Loan  &  T.  Co.  v.  Garrlty,  57  Kan. 
805,  48  Pac.  33,  supra.  III.:  Stanley  v.  Valen- 
tine, 79  111.  544,  supra,  IV. ;  Cansler  v.  Sallls, 
54  Miss.  446,  infra,  VI. :  Garwood  v.  Eldrldge, 
2  N.  J.  Eq.  145,  34  Am.  Dec.  195,  infra,  X. 

VI.  Ignorance  of  intervening  mortgage  licnt  or 
deeds. 

Ignorance  of  the  fact  that  there  Is  an  Inter- 
vening mortgage  or  deed  of  the  premises  is 
usually  sufficient  ground  In  equity  to  have  a 
release  of  a  prior  mortgage  set  aside,  where 
the  Intention  is  simply  to  extend  the  time,  but 
not  to  release  the  lien.  In  such  cases  ignorance 
is  held  to  be  the  same  as  mistake.  The  excep- 
tional cases  are  those  where  the  party  releas- 
ing Is  estopped  by  subsequent  conduct, — as  a 
suit  on  the  new  mortgage  after  notice  of  the 
intervening  mortgage,  or  where  the  security  in 
the  renewal  is  different,  or  where  the  interven- 
ing mortgagee  Is  prejudiced  by  delay. 

So,  where  a  new  mortgage  was  substituted  In 
ignorance  of  an  intervening  mortgage,  it  waa 
held  that  the  release  of  the  prior  mortgage  by 
mistake  would  be  canceled  In  equity,  and  the 
mortgage  given  its  priority  as  a  Hen  where  the 
rights  of  Innocent  third  parties  were  not  af- 
fected. Upton  V.  Hugos,  7  S.  D.  476.  64  N.  W. 
:.-J3. 
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the  second  loan,  merely  as  such,  though  se- 
cured by  a  second  deed  of  trust,  to  be  a  re- 
lease of  the  first  deed  of  trust  per  ae,  unless 
there  is  something  more  to  show  the  inten- 
tion, as  there  generally  is  in  case  of 
loans  by  such  associations.  While  the  rule 
above  stated  that  the  mere  execution  of  a 
second  mortgage  for  the  same  debt,  or  the 
giving  of  a  new  note,  will  not  alone  dis- 
charge the  first  mortgage,  or  be  considered 
a  payment  of  it,  still,  il  such  be  the  inten- 
tion of  the  parties,  it  would  be  such  release 
or  payment.  These  principles  will  be  found 
fully  stated  in  Coles  v.  Withers,  33  Gratt 
136;  Farmers'  Bank  v.  Mutual  Assur.  Soc. 
4  Leigh,  69;  Hopkins  v.  Detwiler,  25  W. 
Va.  734;  Merchants*  Nat,  Bank  v.  Good,  21 
W.  Va.  466;  Hess  v.  Dille,  23  W.  Va.  90; 
1  Jones,  Morte.  $§  924,  926.  But  it  will 
appear  from  those  authorities  that,  where 


the    intention   of   the   parties  is   that  the 

change  of  security  or  evidence  of  debt  is  to 

operate  as  a  discnarge  of  the  first  mortgage 

or  note,  it  will  so  operate.    Intention  is  the 

pole  star  in  the  matter.     It  is  a  matter  of 

contract.  In  this  case  not  only  was  there  a 

formal  application  for  a  distinct  loan,  and 

an  approval  of  it  by  the  association,  and  a 

deed  of  trust  taken  for  this  new  loan   (or 

call    it   "renewal"  if  you   will),  but   there 

was  a  formal   release  of  the  first  deed  of 

i  trust,  and  a  surrender  of  the  bond  ^ven  for 

'  it.    We  do  not  have  to  gather  the  intention 

I  of  the  pmrties  from  the  circumstances,  be* 

!  cause  this  recorded  release  tells  unquestion- 

I  ably  the  intcDflion  to  abrogate  the  first  bond 

'  and  deed  of  trust.     Did  it  not  so  operate  be- 

i  tween    the   association    and    Mrs.     Plumb  T 

I  Why  will  it  not  so  operate  as  to  Attkissonf 

I  The  reason  would  be  stronger  for  such  oper- 


A  flrst  mortgagee  accepted  a  new  mortgage, 
and  surrendered  two  prior  ones  for  cancelation 
In  ignorance  of  the  existence  of  Intervening 
laortgages.  It  was  held  that  equity,  in  the  ab- 
sence of  laches  or  other  disqualifying  fact, 
would  restore  him  to  his  original  position. 
Hutchinson  v.  Swartsweller,  31  N.  J.  Eq.  205. 
In  this  case  the  court  said :  "Unless  It  has 
b«>en  satisfactorily  shown  that  the  defendant 
Intended,  by  the  acceptance  of  the  last  secur- 
ity, to  give  up  the  lien  of  her  first,  the  first 
remains  In  full  vigor.  The  case  is  t>arren  of 
all  evidence  of  such  a  purpose.  On  the  con- 
trary, it  is  quite  conclusively  proved  that  her 
purpose  in  accepting  the  last  mortgage  was  to 
get  security  for  what  it  was  supposed  was  then 
UDSPCured,  and  not  to  give  up  or  relinquish 
anything." 

The  holder  of*  a  mortgage  surrendered  the 
fame,  and  when  he  recovered  a  renewal  mort- 
gage released  the  prior  mortgage  of  rei-ord. 
The  mortgagor  exhibited  the  old  mortgage  and 
note  to  another  party,  and  obtained  another 
loan  on  the  premises,  and  executed  an  interven- 
ing mortgage.  It  was  held  that  this  mortgage 
did  not  obtain  priority,  as  the  mere  possession 
of  the  old  mortgage  uncanceled  of  record  was 
i.ot  suiflcient  to  constitute  the  second  mort- 
gagee a  bona  fide  purchaser  without  notice. 
<;eib  v.  Reynolds,  35  Mlun.  331.  28  N.  W.  923. 

The  mortgagee  in  the  above  case,  who  had 
renewed  the  mortgage,  was  an  old  man,  and, 
he  having  died,  his  administrator  brought  an 
action  to  foreclose  his  renewed  mortgage,  ask- 
ing that  it  be  held  a  prior  Hen.  The  court  toolc 
the  gix>und  that  mistake  could  be  inferred  from 
the  circumstances,  and  that  this  release  would 
not  hiive  been  made  had  the  mortgagee  Icuown  | 
of  the  intervening  lien,  and  that  equity  would  i 
grant  relief,  as  a  mistalce  was  fairly  implied  | 
from  the  nature  of  the  transaction.  In  this 
case  th**  court  said :  "It  is  a  familiar  rule  that 
If  the  holder  of  a  mortgage  talce  a  new  mort- 
gage as  a  substitute  for  a  former  one,  and  can- 
cel and  release  the  latter  In  Ignorance  of  the 
existence  of  an  intervening  lien  upon  the  mort- 
gaged ppemlaes,  equity  will,  in  the  absence  of 
some  special  disqualifying  fact,  restore  the  lien 
of  the  first  mortgage,  and  give  it  its  original 
priority." 

And  whei-e  a  mortgagee  released  a  mortgage, 
and  a  new  one  was  accepted  without  Icnowledge 
that  an  intermediate  mortgage  had  been  made, 
It  was  held  that  a  party  acquiring  such  Inter- 
mediate mortgage  with  notice  would  not  ob- 
tain priority.  The  court  held,  In  effect,  that 
a  release  In  ignorance  of  the  fact  that  there  i 
was  a  liinlor  mortgage  upon  the  premises  con 
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stituted  sach  a   mistake  as  would  be  relieved 
against  in  eqnity.     Hnise  v.  Nelson,  85  Iowa, 

Senior  mortgagees  In  good  faith  without  cul- 
pable negligence  released  the  lien  of  their  mort- 
^'nges.  and  took  a  new  mortgage  to  secure  their 
debt.  In  ignorance  of  the  fact  that  an  interven- 
ing mortgage  covering  the  same  property  had 
been  made.  It  was  held  that  equity  would 
^'rant  relief  on  the  ground  of  mistake  as  to  ma- 
lerlal  facts.  Wooster  v.  Ca vender,  54  Ark.  153, 
^o  H.  W.  192 :  Campbell  v.  Trotter,  100  111.  281. 
In  the  latter  case  It  was  also  held  that  a  mis- 
take in  calculating  the  amount  for  the  renewal 
mortgage,  or  the  fact  that  It  Included  interest 
on  interest,  would  not  bar  relief. 

So,  It  was  held  that  a  release  of  a  trust  deed 
did  not  give  the  holder  of  an  intervening  trust 
deed  priority,  where  the  latter  was  taken  with 
notice  of  the  prior  lien.  In  this  case  a  grantor 
assigned  a  trust  deed  for  purchase  money,  and 
the  assignee  took  a  new  trust  deed  in  his  own 
name,  releasing  the  old  one.  Before  this  as- 
signment a  second  trust  deed  had  been  made. 
The  grantor,  on  the  failure  of  the  grantee  to 
pay.  took  up  this  renewal  trust  deed  and 
brought  suit  to  enforce  the  first  one.  Cansler 
V.  Sallis,  54  Miss.  446.  This  was  on  the  ground 
that  when  the  new  note  and  trust  deed  were 
taken  it  was  not  Intended  to  destroy  the  lien 
of  the  flrst  trust  deed,  but  only  to  change  the 
form  for  the  convenience  of  parties.  The  only 
reference  in  this  case  to  anything  like  mistake 
is  the  statement  that  it  was  not  the  Intention 
of  the  parties  to  release  the  flrst   trust  deed. 

So  it  was  held  that  a  satisfaction,  having 
been  made  through  mistake,  could  be  set  aside, 
and  there  was  no  merger  of  title,  and  that  It 
could  be  shown  by  parol  that  such  acknowledg- 
ment of  satisfaction  was  made  through  mis- 
tHke,  where  a  party  holding  a  chattel  mortgage 
assigned  the  mortgage  to  a  party  acquiring  the 
equity  of  redemption,  who  released  the  mort- 
gage and  sold  the  property  to  the  mortgagor 
and  took  a  new  mortgage  In  ignorance  that 
there  was  an  intervening  mortgage.  Christy 
V.  Scott,  31  Mo.  App.  831.  The  court  said: 
"The  rule  is  well  settled  that,  as  against  a  par- 
ty who  has  acquired  no  Intermediate  right  upon 
the  faith  of  the  satisfaction  of  the  flrst  mort- 
gage, courts  of  equity  will  restore  the  first 
mortgage,  even  after  an  entry  of  satisfaction, 
for  the  protection  of  the  assignee." 

And  it  was  held  that  a  discharge  would  be 
set  aside  and  the  mortgage  reinstated,  and  the 
party  advancing  the  money  would  be  subro- 
gated to  the  lieu,  where  a  mortgagee  loaned 
money  to  extinguish  prior  encumbrances,   and 
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ation  as  to  him.  I  do  not  fail  to  realize 
the  argument  that  in  fact  the  debt  was 
never  paid^  and  that  Attkisson  is  not  a 
creditor  whose  rights  had  birth  after  that 
release,  and  that  he  is  not  injured  by  the 
transaction,  but,  viewed  ajs  a  second  lienor, 
is  benefited  by  the  reduction  of  the  debt, 
and  that  the  association  may  say  to  him 
with  force:  "Your  right  is  younger  than 
ours.  You  did  not  invest  your  money  on 
the  faith  of  that  release.    You  are  not  in- 

i'ured.  Your  condition  is  not  made  worse, 
ut  better,  by  the  reduction  of  our  claim, 
and  therefore  we  do  no  injustice  to  you  by 
claiming  priority  under  the  first  deed  of 
trust."  I  realize  that  there  is  great  force 
in  this  position,  and  the  case  has  been  one 
of  perplexity  to  this  court;  but  there  stand 
the  new  loan,  the  new  deed  of  trust,  the  new 
bond,    and    the    release.     They    have  some 


legal  effect.  Attkisson  was  a  creditor  next, 
to  the  first  deed  of  trust,  and  we  think  thai 
he  can  avail  himself  of  the  benefit  of  that 
release.  I  find  the  following  in  I  Jones^ 
Mortg.  §  971:  "When  a  new  mortgage  is 
substituted  in  ignorance  of  an  intenrening 
lien,  the  mortgage  released  through  mistake 
may  be  restored  in  equity  and  given  its 
original  priority  as  a  lien."  Kern  v.  A.  P. 
Hotoling  Co,  27  Or.  205,  40  Pac.  168;  Young 
V.  8haner,  73  Iowa,  555,  55  N.  W.  629. 
Tried  by  this  law,  the  association  cannot 
succeed,  because  it  was  not  ignorant  of 
Attkisson's  lien,  but  had  distinct  knowledge 
of  it,  the  association  being  a  formal  party 
to  the  chancery  suit,  and  acted  with  its 
eyes  open  to  Attkisson's  right. 

The  second  question  in  the  case  is  wheth- 
er Attkisson  is  estopped  from  claiming 
priority  over  the  association  by  his  conduct. 


they  were  discharged,  and  it  was  afterwards 
discovered  that  there  was  an  intervening  mort- 
gage. P^mmert  v.  Thompson,  49  Minn.  386,  52 
N.  W.  31.  The  court  said :  "It  is  a  common 
thing  for  courts  of  equity  to  relieve  parties 
who  have  by  mistake  discharged  mortgages  up- 
on the  record,  and  to  fully  protect  them  from 
the  consequences  of  their  acts,  when  such  re- 
lief will  not  result  prejudicially  to  third  or  in- 
nocent persons.  Gerdine  v.  Menage,  41  Minn. 
417,  43  N.  W.  91.  Paraphrasing  slightly  a  re- 
mark made  in  the  opinion  therein,  it  may  be 
said  that,  considering  this  case  as  it  stands 
between  the  appellant  and  respondent  Corn- 
well,  it  is  obvious  that  it  would  be  most  un- 
just and  inequitable  not  to  place  the  parties 
in  statu  quo  with  respect  to  the  amounts  paid 
out  upon  liens  which  were  superior  to  that 
held  by  plalntilT,  now  being  foreclosed.  It  is 
true  that  at  the  outset  the  mistake  grew  out 
of  an  error  in  the  abstract  books  kept  by  Corn- 
well's  agents ;  but  later,  when  examining  the 
records  in  the  oiflce  of  the  register  of  deeds, 
the  error  was  unnoticed  and  the  mistake  un- 
discovered. It  was  a  mistake  of  fact,  and,  in 
our  Judgment,  not  of  such  a  character  as  to  bar 
the  respondent's  claim  to  equitable  relief. 
That,  in  a  proper  case  of  mistake  of  fact,  such 
relief  may  be  afforded  notwithstanding  the  In- 
tervening mortgage  was  of  record  when  the  er- 
ror was  committed,  is  well  settled.  Geib  v. 
Reynolds,  35  Minn.  331,  28  N.  W.  923." 

And  the  lien  of  a  mortgage  was  not  lost 
where  an  intervening  mortgage  was  taken  with 
notice  of  the  same,  which  was  subsequently 
canceled  under  the  mistaken  belief  that  there 
were  no  other  Hens  on  the  property,  and  a  new 
mortgage  was  taken  at  the  time  of  such  can- 
celatiou.  It  was  held  that  a  court  of  equity 
would  set  aside  the  cancelation,  and  enforce 
the  lion  of  the  prior  mortgage.  Seeley  v.  Ba- 
con (N.  J.  Eq.)  34  Atl.  139.  In  this  case  the 
court  said  that  ordinarily  a  mistake  will  not  be 
corrected  unless  the  party  has  been  diligent. 
"Where,  however,  no  one  is  injured  by  the  mis- 
take but  the  party  himself,  and  no  one  has 
changed  his  position  by  reason  of  the  act  exe- 
cuted through  the  Influence  of  the  alleged  mis- 
take. I  see  no  reason  why  the  mistake  should 
not  be  corrected,  although  the  highest  degree 
of  vigilance  has  not  been  exercised." 

And  the  lien  of  a  mortgage  was  restored 
where  a  mortgage,  secured  by  several  notes 
which  were  held  by  different  parties,  on  a 
settlement  was  released,  and  a  new  mortgage 
was  given  to  one  of  the  parties  for  the  balance. 
This  was  done  at  the  instance  of  the  town 
clerk,   the  parties  being  Ignorant  of  Its  effect 
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upon    an   intervening   mortgage.     McKenzie   v. 
McKenzie,  52  Vt.  271. 

So,  ii  was  held  that  the  security,  evidenced 
by  a  deed  of  trust,  was  not  lost  by  reason  of 
the  marginal  satisfaction,  and  that  it  was  com- 
petent to  show  that  the  entry  was  made 
through  a  mistake  of  fact,  where  a  party  held 
a  deed  of  trujrt,  and  the  debtor,  being  unable 
to  pay.  conveyed  the  property  to  the  wife  of 
the  creditor,  who,  having  sold  the  property,  re- 
leased the  trust  deed  on  the  record  without 
knowledge  that  there  was  a  Junior  trust  deed 
on  the  property.  He  discovered  his  mistake  be- 
fore he  left  the  recorder's  office,  and  tried  to 
have  the  release  erased  from  the  record.  The 
purchaser  under  the  Junior  deed  of  trust 
brought  ejectment.  Selberling  v.  Tipton,  113 
Mo.  373,  21  S.  W.  4. 

In  Barnes  v.  Camack,  1  Barb.  392,  a  mort- 
gagee was  induced  by  the  mortgagor  to  cancel 
his  mortgage  and  renew  the  same,  and  the 
mortgagee  was  Ignorant  of  the  fact,  which  was 
suppressed  by  the  mortgagor,  that  an  interven* 
ing  mortgage  had  been  placed  on  record.  It 
was  held  that  the  satisfaction  was  induced  by^ 
misrepresentation  and  under  a  mistake  of  fact 
in  regard  to  the  existence  of  any  other  encum- 
brance, and  the  mortgage  lien  was  restorod. 
The  court  said  that  the  Intervening  mort^gee 
was  not  a  bona  flde  mortgagee,  within  the 
meaning  of  the  recording  act,  as  he  had  not 
loaned  any  money  or  done  any  act  on  the  faith 
or  strength  of  the  cancelation,  and  the  court 
held  that  the  plaintiff  was  entitled  to  a  decree 
declaring  the  satisfaction  piece  void  for  mis- 
take or  fraud,  and  for  a  foreclosure. 

And  relief  was  granted  where  fraud  of  the 
mortgagor  and  ignorance  of  the  mortgagee  as 
to  an  intervening  mortgage  caused  the  latter 
to  give  a  release.  The  mortgagor  fraudulently 
concealed  material  facts,  and  induced  the  mort- 
gagee lo  release  his  mortgage  and  take  a  new 
one  under  the  belief  that  the  property  was 
clear.  It  was  hold  that  the  release  should  be 
set  aside,  and  the  priority  restored.  Farmers' 
&  D.  Ins.  Co.  V.  German  Ins,  Co.  70  Ky.  59S. 
In  this  case  the  mortgagee  did  not  examine  the 
record  because  of  his  confidence  In  the  mort- 
gagor. The  court  said :  "Though  mortgagees 
arc  bound  to  examine  the  record  In  regard  to 
titles  to  real  property,  and,  in  the  absence  of 
representations  made  In  respect  thereto  by  the 
mortgagor,  must  be  presumed  to  have  done  so, 
yet  they  may  rely  upon  such  represen  tat  Ions, 
and  if  so  relying,  they  act  under  a  mistake  of 
fact,  they  will  be  relieved  of  the  conseqnences 
of  such  mistake,  and  If  the  representations  are 
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— whether  an  estoppel  in  pais  arises  against 
him  therefrom.  Let  us  see  what  he  did, 
Mr.  Butcher,  the  secretary  of  the  associa- 
tion, says  that  after  the  decree,  "as  I  re- 
memher  the  matter,  Mr.  Attkisson  gave  me 
to  understand  that  bygones  were  to  be  by- 
gones between  him  and  Plumb,  and  he  had 
extended  to  Mr.  Plumb  the  right  hand  of 
fellowship."  When  asked  whether  Attkis- 
son told  nim  that  he  did  not  intend  to  take 
an  appeal,  he  replied,  "I  don*t  intend  to  say 
that  that  is  his  exact  language.''  Thus  he 
does  not  state  that  Attkisson  told  him  that 
he  would  not  take  an  appeal.  He  further 
says  that  Attkisson's  talk  was  "church 
talk, — that  is,  he  spoke  of  the  connection  of 
Plumb  and  his  wife  with  the  Baptist  con- 
gregation, and  that  by  reason  of  this  litiga- 
tion they  had  withdrawn  from  the  church, 
and  that  it  grieved  him  to  know  that  such 


a  condition  of  affairs  was  there;  and  that, 
acting  upon  that  prompting,  he  invited  them 
back,  ajid,  as  I  have  always  understood,  the 
Baptist  Church  extended  to  them  the  right 
hand  of  fellowship."  He  further  says: 
"This  $500  loan  would  never  have  been 
brought  to  the  attention  of  the  board  if 
there  had  been  any  impression  left  bv  Mr. 
Attkisson  on  my  mind  that  he  intended  to 
appeal  this  suit."  Mr.  Plumb  states  that 
Attkisson  shook  hands  with  him,  and  told 
him  the  costs  were  all  paid,  and  said:  "Let 
it  go.  It  was  paid  for."  Mrs.  Plumb 
states  that  Attkisson  said  to  her  that  he  hajd 
seen  Plumb,  and  had  told  him  that  the  suit 
had  gone  against  him,  and  he  had  paid  the 
costs,  and  that  he  wanted  them  to  come  to 
church.  Attkisson  was  the  minister  of  the 
church.  Now,  this  is  all  that  is  shown  on 
the  side  of  the  association  to  raise  an  estop- 


fraudulently  made,  the  consequences  should 
fall  ui>on  him  who  makes  them." 

In  Trenton  Bkg.  Co.  v.  WoodruflP,  2  N.  J.  Eq. 
117,  the  court  said:  "It  has  been  settled  In 
this  court  that  the  cancelation  of  a  mortgage 
on  the  record  is  only  prima  facie  evidence  of 
its  discharge,  and  leaves  it  open  to  the  party 
making  such  allegation  to  prove  that  it  was 
made  by  accident,  mistake,  or  fraud.  On  such 
proof  being  made,  the  mortgage  will  be  estab- 
lished, even  against  subsequent  mortgagees 
without  notice." 

In  Ferguson  v.  Glassford,  68  Mich.  36,  35  N. 
W.  820,  referring  to  this  case,  the  court  said : 
"The  statement  as  laid  down  is  too  broad. 
What  the  learned  court  meant  by  subsequent 
mortgagees  were  those  who  were  subsequent  to 
the  mortgage  which  was  discharged,  but  who 
became  mortgagees  before  the  discharge  was 
placed  upon  record.  This  is  evident  from  the 
cases  cited  by  the  court.  If  they  become  mort- 
gagees or  purchasers  after  the  discharge  is 
placed  upon  record,  they  are  entitled  to  the 
fwme  protection  which  the  recording  law  af- 
fords to  subsequent  purchasers  and  encum- 
brancers in  good  faith,  as  against  unrecorded 
conveyances,  who  can  be  affected  only  by  ac- 
tual notice,  or  notice  of  such  facts  as  should 
have  put  them  upon  inquiry." 

So,  ignorance  was  held  to  be  equivalent  to 
mistake,  where  a  junior  mortgagee,  in  ignor- 
ance of  an  intervening  deed  and  relying  on  his 
mortgage,  paid  the  sum  due  on  a  senior  mort- 
gage for  his  benefit,  and  allowed  it  to  be  dis- 
charged. It  was  held  that  the  release  would 
l)e  set  aside,  and  that  the  Junior  mortgagee 
would  be  subrogated  to  the  rights  of  the  senior 
mortgagee  although  the  intervening  deed  had 
lieen  recorded.  Cobb  v.  Dyer,  69  Me.  494.  In 
this  case  the  second  mortgagee  dealt  with  his 
cousin. — lH)th  old  men, — and  the  court  said 
that,  instead  of  being  put  on  inquiry,  every 
fact  within  his  knowledge  served  to  inspire  the 
belief  that  W.  had  a  title,  and  he  never  sus- 
pected that  so  material  a  fact  as  the  existence 
of  the  deed  would  be  suppressed.  The  court 
said :  "We  do  not  think  his  ignorance  of  that 
fact  under  the  circumstances  was  the  result  of 
negligence."  And  further:  '-The  oases  are 
numerous  wherein  courts  of  equity  have  cor- 
rected the  cancelation  and  dLscharge  of  mort- 
gages on  the  record,  when  done  by  mistake. 
and  protected  parties  from  the  consequences 
thereof. — especially  when  such  relief  would  not 
result  prejudlcally  to  third  persons." 

In  Sidener  v.  I'avey,  177  Ind.  241,  the  court 
said :  "When  a  new  mortgage  is  substituted 
in  ignorance  of  an  intervening  lien,  the  mort- 
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gage  released  through  mistake  may  be  restored 
In  equity  and  given  its  original  priority  as  a 
lien,  where  the  rights  of  innocent  third  parties 
will  not  be  affected." 

In  Ilanlon  v.  Doherty,  109  Ind.  37,  9  N.  E. 
782,  holding  that  the  release  of  a  purchase- 
money  mortgage  and  the  acceptance  of  a  deed 
as  consideration  for  the  same  did  not  give  an 
intervening  mortgage  priority,  it  was  said : 
"It  was  not  necessary  for  the  appellee  to  prove 
that  the  entiy  of  satisfaction  was  made  by  mis- 
take, for  merger  in  such  cases  as  this  does  not 
take  away  the  first  lien,  even  though  all  the 
evidences  of  the  debt  were  purposely  destroyed, 
but  leaves  it  lutact  as  against  intervening 
mortgages.'' 

But  equitable  relief  will  be  denied  where 
there  is  an  estoppel,  as,  in  Turner  Bau-Vereln 
No.  3  V.  Dahlheimer,  2  Ohio  N.  P.  248,  where 
a  building  association,  in  ignorance  of  an  in- 
tervenlng  mortgage,  released  its  mortgage,  and 
renewed  the  debt  by  taking  a  new  mortgage, 
and,  on  discovering  that  there  was  an  inter- 
vening mortgage  against  the  same  property, 
brought  an  action  against  the  mortgagor  for 
damages,  and  an  action  to  foreclose  its  renewal 
mortgage.  Afterwards  it  claimed  that  the  re- 
lease of  its  first  mortgage  was  by  mistake.  It 
was  held  that  the  association  was  estopped  by 
its  action  and  suit  to  foreclose  the  renewal 
mortgage.  It  was  further  held  that  relief 
should  be  denied  because  of  failure  to  act  with 
diligence  in  asserting  the  lien  under  the  prior 
mortgage  on  learning  of  the  intervening  mort- 
gage. 

In  Childs  V.  Stoddard,  130  Mass.  110,  a  mort- 
gagee held  a  mortgage  in  which  was  an  error 
of  date.  After  a  second  mortgage  had  been 
made  to  another  party,  the  first  mortgagee  dis- 
charged his  mortgage  of  record  and  took  a  new 
mortgage  to  correct  the  error.  He  had  no 
knowledge  of  the  second  mortgage  for  nearly  a 
year,  after  which  he  entered  under  the  new 
mortgage  for  condition  broken,  and  sold  the 
same  to  a  purchaser  for  himself,  and  recovered 
a  personal  judgment  for  the  balance,  and  at- 
tached personal  property  thereunder.  He  then 
brought  a  bill  in  equity  to  enjoin  the  second 
mortgagee  from  selling  the  premises,  asking 
that  the  discharge  of  the  first  mortgage  be  va- 
cated and  the  mortgage  restored,  the  plaintiff 
relinquishing  all  rights  under  his  second  mort- 
gage, and  asking  to  foreclose  his  first  mort- 
gage; but  he  did  not  oflJer  to  credit  the  money 
made  on  execution.  It  was  held  that  a  release 
by  a  court  of  equity  on  the  ground  of  mistake 
would  not  be  granted  because  the  position  of 
complainant  was  one  of  his  own  chosing,  and 
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pel  against  Attkisson.  It  simply  shows 
that  Attkisson  regretted  the  trouble  in  the 
'Church  over  the  suit»  and  that  he  wanted 
that  healed.  It  does  not  constitute'  an  ex- 
plicit promise  or  pledge  to  the  association 
that  he  would  yield  up  his  debt,  or  toreeo 
his  right  of  appeal,  should  he  come  to  the 
•conclusion  that  he  could  succesfuUy  ap- 
peal. The  evidence  reveals  the  fact  that 
this  conversation  of  Attkisson  waja  casual, 
4Lnd  only  bespoke  his  anxiety  to  have  per- 
gonal and  religious  association  and  good 
feeling  with  Plumb  and  his  wife,  and  not 
meant  by  Attkisson  to  be  a  matter  of  busi- 
ness conversation.  This  subject  of  estoppel 
in  pais  is  one  of  great  importance,  and  one 
•of  difficulty,  and  one  that  has  received  much 
discussion  in  the  courts.  How  far  ought  a 
party's  conversations  or  statements  to  de- 
prive him  of  his  rights  of  property  on  the 


tlieory  of  estoppel?  is  a  very  difficult  ques- 
tion. Surely  not  every  casual  statemoit 
that  a  man  happens  to  make  in  social  inter- 
course, or  even  in  a  business  matter,  where 
it  is  sought  to  be  set  up  a^inst  him  as  an 
estoppel,  will  so  operate.  Each  case  1am- 
ly  stands  on  its  own  facts.  General  rules 
have  been  stated.  In  Bates  v.  Swiger,  40 
W.  Va.  420,  21  S.  E.  874,  we  said  that, 
"where  one,  by  words  or  conduct,  intention- 
ally causes  another  to  believe  in  the  exist- 
ence of  a  certain  state  of  things,  or  such 
words  or  conduct  are  of  such  nature  as  he 
hajs  reason  to  believe  will  cause  him  to  so 
believe,  and  such  other,  not  knowing  to  the 
contrary,  acts  thereon,  the  former  will  be 
estopped  from  averring  or  claiming  onder 
a  different  state  of  things,  then  existing 
and  known  to  him,  to  the  prejudice  of  the 
other  party."     In  tiorfolk  d  W,  R.  Go.  v. 


taken  with  full  knowledge  of  all  the  facts.  In 
this  case  the  court  said:  "Whether,  nvon.  the 
facts,  a  court  of  equity  would  allow  him  to 
have  the  discharge  set  aside  and  the  first  mort- 
gage reinstated,  If  he  had  applied  Immediately 
-on  ascertaining  the  existence  of  Stoddard's 
mortgage,  we  need  not  inquire.  He  did  not  do 
so.  Knowing  that  there  was  a  mortgage  held 
by  the  defendant,  he  had  two  courses  open  to 
him;  (Ist)  to  apply  to  have  the  record  va- 
cated and  his  first  mortgage  restored;  (2d)  to 
rely  upon  the  second  mortgage  he  had  received 
from  Lesure.  He  chose  the  latter  course,  and 
•did  It  knowing  all  the  facts." 

And  equitable  relief  will  be  denied  where  the 
prior  mortgage  Is  paid,  and  where  It  was  not 
the  intention  to  renew  or  continue  the  lien,  as 
in  St.  Albans  Trust  Co.  v.  Farrar,  63  Vt.  542, 
where  a  new  mortgage  was  substituted  for  the 
i)alance  due  on  a  prior  mortgage,  and  the  mort- 
gagees claimed  that  they  did  not  know  there 
was  an  Intervening  mortgage,  and  that  they 
■did  not  intend  to  release  the  Hen  of  their  prior 
mortgage  by  taking  a  renewal.  It  was  held 
that  the  notes  secured  by  the  renewal  mort- 
gage constituted  a  payment  of  the  first  mort- 
gage. This  conclusion  was  reached  by  consid- 
ering the  relative  value  of  the  mortgage  ae- 
cnritles  at  the  time  of  the  renewal.  Another 
reason  given  was  that  when  the  last  mortgage 
was  made  the  pi-cmlses  were  ample  security  for 
all  the  mortgages,  but  had  Blnce  depreciated, 
and  if  the  lien  was  reinstated  It  would  cut  the 
second  mortgage  out,  and  It  would  be  inequita- 
ble to  deprive  the  second  mortgagee  of  her  se- 
curity without  any  other  notice  than  what  was 
furnished  by  the  record  after  the  property  had 
so  depreciated  in  value. 

A  third  mortgage  was  given  to  take  up  a 
first  mortgage,  and  the  second  mortgagee  entered 
Into  au  agreement  that  the  third  mortgagee 
should  have  precedence  over  his.  The  mort- 
gagor defaulted  In  payment  on  the  last  mort- 
gage and  the  holders  of  such  mortgage  sent  the 
same  to  tbeir  attorney  to  close  up  their  trans- 
action, but  by  mistake  failed  tp  inform  him  of 
the  agreement  with  the  second  mortgagee.  The 
attorney  accepted  the  deed  from  the  mort- 
gagor, and  the  mortgage  was  discharged  of  rec- 
ord. This  gave  the  second  mortgagee  the  first 
lien.  On  a  bill  to  obtain  relief  on  the  ground 
of  mistake.  It  was  held  that  the  facts  were 
not  only  of  record  and  easily  ascertainable,  but 
were  known  to  the  company,  the  only  mistake 
being  that  the  officers  and  agents  of  the  com- 
pany who  had  the  transaction  Immediately  In 
hand  were  not  at  the  time  informed  of  ail  the 
facts,  and  overlooked  the  existence  of  this  mort- 
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gage;  and  It  was  held  that  the  complainant 
was  not  without  fault,  and  the  proof  was  not 
clear  as  to  the  mistake.  Cumberland  Bldg.  k 
L.  Asso.  V.  McMullen  (Tenn.  Ch.  App.)  54  & 
W.  63. 

And  in  I^wls  v.  Hinman,  56  Conn.  55,  13 
Atl.  143,  where  a  third  mortgagee  paid  a  first 
mortgage  in  Ignorance  of  a  second  mortgage  on 
the  property  and  would  not  have  paid  It  if  she 
had  known  of  such  second  mortgage,  it  was 
held  that  she  could  not  avail  herself  of  the 
first  mortgage  on  the  ground  of  mistake.  In 
this  case,  when  the  first  mortgage  was  paid  the 
party  paying  put  on  record  a  quitclaim  -  deed 
containing  the  clause  "which  is  now  paid  In 
full,  and  the  object  of  this  deed  is  to  release 
the  security  therefor."  The  grantee,  then,  was 
the  owner  of  the  equity  of  redemption.  Sal>- 
sequently  the  second  mortgage  was  sold,  the 
purchaser  relying  upon  that  release  as  true. 
As  against  him,  the  third  mortgagee  and  all 
persons  claiming  under  her  were  held  to  be  ef- 
fectually precluded  from  claiming  to  the  con- 
trary, the  court  saying:  *'A  second  mortgagee 
may  redeem  the  first  mortgage  and  hold  It 
against  parties  subsequent  in  interest ;  but  sub- 
sequent parties  cannot,  except  under  peculiar 
or  unusual  circumstances  (which  circumstances 
do  not  exist  tn  this  case),  redeem  a  first  mort- 
gage, and  hold  it  against  a  second  mortgagee: 
Equity  will  regard  it  as  a  payment.'* 

In  McKeen  v.  Haseltlne,  46  Minn.  426.  49 
N.  W.  195,  It  was  held  that  mlsrepreaentatloo 
and  Ignorance  of  fact  that  were  not  shown  to 
hav9  Infiuenced  the  mortgagee  would  not  be 
sufllclent  to  entitle  the  mortgagee  to  have  the 
release  set  aside.  A  mortgagee  released  his  se- 
curity and  accepted  a  new  mortgage  covering 
other  debts  also,  in  Ignorance  of  the  fact  that 
there  were  Intervening  mechanics*  liens.  The 
mortgagor  also  represented  that  there  were  no 
other  liens.  In  this  case  the  substituted  se^ 
curities  were  of  larger  scope  than  those  which 
were  released,  covering  other  liabilities.  There 
was  no  direct  evidence  that  the  mortgagees 
would  not  have  released  their  prior  mort- 
gagee if  they  had  known  of  the  fact  of  the 
intervening  mechanics'  liens. 

In  the  absence  of  any  evidence  that  a  receipt 
or  release  of  a  prior  mortgage  was  not  to  <h>* 
erate  according  to  its  express  terms,  but  was 
executed  for  a  purpose  other  than  to  show  the 
satisfaction  of  the  mortgage  debt  and  release 
of  the  mortgage  lien.  It  was  held  that  a  party 
executing  a  release  of  a  prior  mortgage  lost  his 
lien  as  against  an  intervening  mortgage.  New 
England  Mortg.  Secur.  Go.  v.  HIrsch  Bros.  96 
Ala.  232,  11  So.  63. 
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Perdue,  40  W.  Va.  442,  21  S.  E.  756,  we 
said  that  the  statement  must  be  made 
^'either  designedly  or  with  wilful  disr^;ard 
of  the  interests  of  others."  The  word  "in- 
tentionally," used  in  Bates  v.  Bwiger,  40 
W.  Va.  420,  21  S.  E.  874,  is  not  too  strong. 
It  is  not  meant  thereby  that  there  must  be 
an  intention  to  deceive,  but  "the  representa- 
tion must  have  been  made  with  the  inten- 
tion, either  actual  or  reasonably  to  be  in- 
ferred by  the  person  to  whom  it  was  made, 
that  it  should  be  acted  upon.  In  general, 
where  there  is  nothing  reasonably  indicat- 
ing that  the  representation  was  intended  to 
be  acted  upon  aB  a  statement  of  the  truth, 
or  that  it  was  tantamount  to  a  promise  or 
agreement  that  the  declaration  made  is 
true  so  as  to  amount  to  an  undertaking  to 
respond  in  case  of  its  falsity,  the  party 
cnatdng  it  is  not  estopped  from  proving  the 


truth."  Bigelow,  Estoppel,  628.  The 
word  "wilfully"  is  frequently  used  in  defin- 
ing estoppel.  The  United  States  Supreme 
Court  hajs  said  in  Brant  v.  Virginia  Coal  d 
/.  Oo.  93  U.  S.  326,  23  L.  ed.  927,  that,  "for 
the  application  of  that  doctrine  [of  equit* 
able  estoppel]  there  must  generally  be  some 
intended  deception  in  the  conduct  or  declara- 
tions of  the  party  to  be  estopped,  or  such 
gross  negligence  on  his  part  as  amounts  to 
constructive  fraud,  by  which  another  has 
been  misled  to  his  injury."  See  also  11 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  431.  Now, 
these  declarations  of  Attkisson,  or  rather 
conversations,  were  not  made  to  induce  tiie 
association  to  make  a  release,  as  we  have 
no  evidence  that  he  knew  of  such  a  transac- 
tion j  nor  could  we  call  them  negligence 
when  it  is  not  shown  that  he  knew  of  any 
proposed    release.    When   the  secretary   of 


VII.  Ignorance  of  defective  title. 

It  Ifi  generally  held  that  acquiring  title  and 
causing  the  lien  of  a  mortgage  to  be  extln- 
gnlshed  and  canceled  by  merger  or  payment,  in 
Ignorance  of  defects  in  the  title,  will  afford 
ground  of  equitable  relief  for  cancelation  of 
the  release,  or  for  subrogation  to  the  Hen  of 
the  mortgage  released,  where  the  rights  of  bona 
fide  purchasers  are  not  affected.  But  where  a 
new  mortgagee  advanced  money  to  pay  off  a 
mortgage,  and  the  title  was  defective,  and 
where  a  second  mortgagee,  acquiring  title,  ex- 
tinguished prior  mortgages  by  payment  made 
after  his  conveyance  was  attacked  as  fraudu- 
lent, relief  was  denied. 

So,  it  was  held  that  the  first  mortgagee  was 
entitled  to  priority  in  equity,  where  he  ac- 
cepted a  deed  of  the  mortgaged  premises  under 
the  mistaken  belief  that  there  were  no  other 
-encumbrances,  and  released  his  mortgage,  when 
In  fact  there  was  an  intervening  mortgage. 
Nommenson  v.  Angle,  17  Wash.  394,  49  Pac. 
484.  In  this  case  the  trial  court  had  found 
that  the  agent  of  the  second  mortgagee  was 
also  the  agent  of  the  plaintiff  in  this  action 
in  procuring  the  assignment  of  the  second 
mortgage  to  her,  and  such  agent  knew  that  the 
party  taking  the  quitclaim  did  not  know  of  the 
existence  of  a  second  mortgage,  and  he  knew 
that  the  same  had  not  been  paid  at  the  time  of 
the  acceptance  of  the  quitclaim  deed.  Refer- 
ring to  this  on  appeal,  the  court  said :  "Upon 
the  first  proposition,  as  to  whether  a  party  in 
-discharging  a  first  mortgage  would  Y>e  entitled 
to  be  restored  to  his  rights  thereunder  as 
against  a  second  mortgage  then  in  existence 
where  he  had  failed  to  make  any  examination 
^>f  the  records,  the  authorities  are  conflicting. 
But  if  the  finding  aforesaid  of  the  court  is  to 
be  sustained,  we  think  under  that  finding  that 
the  weight  of  authority  clearly  sustains  the 
decision  of  the  lower  court." 

And  a  mortgage  lien  that  was  canceled  was 
restored  where  subseciuent  conveyances  were 
not  bona  fide.  Nickerson  v.  Meacham,  5  Mc- 
Crary,  5,  14  Fed.  881.  In  this  case  a  mort- 
gage was  canceled  In  consideration  of  a  quit- 
claim deed  of  land,  in  ignorance  of  the  fact 
that  the  mortgagor  had  parted  with  the  legal 
title  of  the  same  to  his  daughter,  and  that  she 
bad  convoyed  the-  land  to  a  third  party.  The 
court  held  that  the  cancelation  of  the  mort- 
age was  the  result  of  a  mistake  on  the  part 
of  the  mortgagee,  and  of  a  palpable  fraud  on 
the  part  of  the  mortgagor. 

And  it  was  held  that  the  mortgagee  might 
t>rlng  an  action  of  foreclosure  on  a  mortgage 
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that  had  been  surrendered  where  Innocent  par- 
ties had  not  acquired  an  Interest  In  the  prem- 
ises. In  this  case  a  mortgagee  surrendered  his 
mortgage,  and  took  a  deed  of  the  land  without 
the  payment  of  the  note,  in  ignorance  of  the 
fact  that  final  homestead  proofs  of  his  grantor 
did  not  comply  with  the  law,  contrary  to  the 
grantor's  representations,  and  the  grantee  ob- 
tained no  title  by  his  deed.  Lovell  v.  Wall,  81 
Fla.  73,  12  So.  659.  The  decision  is  not,  how- 
ever, on  the  sole  ground  of  misrepresentation, 
the  court  saying:  "Mistakes  as  to  the  condi- 
tion of  one's  title,  or  the  correctness  or  regular- 
ity of  antecedent  proceedings,  may  be  classed 
with  mistakes  of  fact,  and  are  proi)eriy  re- 
lieved from  where  the  equity  is  clear." 

And  it  was  held  that  the  release  would  be 
ignored,  and  the  intention  of  the  parties  en- 
forced, and  that  children  could  not  claim  any 
better  right  than  their  mother,  who  waa  liable 
for  the  whole  debt,  where  a  mortgagee,  having 
a  mortgage  made  by  a  husband  and  wife,  re- 
leased the  same,  and  took  in  lieu  thereof  a 
deed  from  the  mortgagor  to  be  held  as  security 
for  the  debt.  Farrand  v.  Long,  184  111.  100,  56  N. 
E.  31.3.  In  this  case  the  wife  of  the  mortgagor 
did  not  unite  in  this  deed,  and,  having  died>  her 
heirs  brought  a  suit  for  partition.  The  holder 
of  the  deed  claimed  a  mortgage  lien  thereunder. 
The  mortgagor  claimed  that  he  had  recently 
discoFered  that  he  did  not  own  the  land,  but 
that  his  wife  owned  a  half  Interest  therein, 
and  that  he  was  entitled  to  a  dower  Interest 
in  her  property.  A  subsequent  mortgagee  of 
the  children  claimed  priority.  It  was  further 
held  that  the  mortgagor  did  not  Intend  to  part 
with  any  dower  rights  he  possessed,  as  his  an- 
swer averred  that  he  was  ignorant  of  his  wife's 
Interest  and  consequently  of  his  dower  rights, 
and  that,  subject  to  this  Indebtedness,  he  was 
entitled  to  dower  In  the  undivided  one-half. 
The  question  of  the  priority  of  the  mortgage 
claims  was  not  Involved  in  the  appeal.  The 
court  said  :  "We  are  of  opinion  that  there  was 
no  Intention  to  release  any  security  held  by  the 
mortgagee,  and  that  the  action  of  the  mort- 
gagee was  under  a  mistake  of  facts.  His  real 
interest  in  the  land  was  not  changed  because 
of  the  execution  of  the  deed  and  the  release  of 
the  mortgage.  There  was  no  Intention  to 
merge  his  interest,  as  mortgagee.  In  the  con- 
veyance of  the  land,  and  such  merger  does  not 
result,  as  a  matter  of  law,  where  it  is  to  the 
interest  of  the  mortgagee  to  have  the  same 
kept  alive." 

A  mortgagee,  supposing  tliat  he  had  fore- 
closed a  mortgage  and  that  his  title  was  abso- 
lute, quitclaimed  the  premises  to  a  town      The 
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the   association    said    that   Attkisson    gave 
him  to  understand  that  he  would  not  appeal 
he  explicitly  says  that  that  was  simply  his 
impression    collected    from    what  Attkisson 
said, — his  mere  inference, — ^because  he  says 
that  Attkisson  did  not  say  so  in  words.  Of 
course,  the  declarations  of  Attkisson  that 
he  wished  Plumb  and  his  wife  to  return  to 
church  and  let  bygones  be  bygones  were  not 
meant  to  be  taken  as  an  inducement  to  the , 
building  association  to  act  upon  them  by  a  ' 
new   loan   and  the  release  of  the  deed  of  j 
trust,  nor  were  they  meant  to  be  taken  in  ^ 
any  such  sense^  and  it  would  be  stretching  I 
them  far  to  give  them  the  force  of  taking  | 
from  Attkisson  his  legal  rights.  ' 

Another   important  element  in  this  case  , 
is  that,  in  order  to  make  a  statement  oper- 
ate as  an  estoppel,  there  must  be  some  mis- 1 
conduct  of  the  party  amounting  to  a  repre-  • 


sentation  or  concealment  of  material  facts. 
Estis  V.  Jackson,  111  N.  C.  145,  16  S.  E.  7; 
11  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  424. 
What  Attkisson  said  did  not  amount  to  an 
engagement  not  to  take  an  appeal,  nor  a 
representation  that  he  would  not.  He  had 
no  such  intention  of  so  engaging  or  repre- 
senting, or  deceiving  the  association,  and 
could  not  have  contemplated  that  it  would 
act  upon  the  faith  of  his  words  in  making 
a  release,  as  he  knew  nothing  of  any  inten- 
tion to  make  a  new  loan  and  a  release.  To 
bind  a  man  by  estoppel,  should  it  not  ap- 
pear that  he  knew  that  a  given  transaction 
was  about  to  take  place,  so  as  to  enable  us 
to  say  that  he  intended  to  further  it  by  his 
statement,  or  at  leafit  enable  us  to  say  that 
he  was  grossly  negligent  in  using  language 
which  might  induce  such  action  by  the  as- 
sociation?    The     Supreme    Court     of    the 


town  committee,  supposing  tbat  the  tenants 
were  entitled  to  the  notes,  surrendered  the 
same  as  worthless.  The  mortgage  had  not 
been  foreclosed  because  the  means  taken  to  ef- 
fect a  foreclosure  proved  abortive.  It  was  held 
that,  under  a  mutual  mistake  which  occurred 
at  the  time  of  the  transaction,  the  destruction 
of  the  notes  did  not  operate  as  a  payment,  and 
that  the  conveyance  of  quitclaim  by  the  mort- 
gagee to  the  inhabitants  of  the  town  was  a 
transfer  of  his  mortgage  subject  to  the  right 
of  redemption,  and  they  were  held  entitled  to 
a  conditional  Judgment  for  possession.  DIx- 
field  V.  Newton,  11  Me.  221.  This  was  under 
Me.  Rev.  Stat.  125,  iS  7,  8,  providing  for  a  suit 
to  obtain  possession  under  a  mortgage,  and  for 
a  conditional  judgment. 

A  mortgagor  made  two  mortgages  and  then 
sold  the  property  subject  to  these  mortgages. 
He  then  purchased  the  second  mortgage,  and 
bought  the  property  on  foreclosure  of  that 
mortgage,  and  had  the  first  mortgage  dis- 
charged on  his  paying  the  debt,  acting  on  the 
mistaken  belief  that  he  had  a  good  title  under 
his  foreclosure.  A  subsequent  grantee  under 
his  first  deed  brought  a  suit  to  net  aside  the 
forecloauiv.  It  was  held  that  the  discharge 
would  be  set  aside  on  the  gi-ound  of  mistake 
and  the  mortgages  foreclosed,  and  that  the  pur- 
chaser under  the  prior  foreclosure  would  be 
subrogated  to  the  Hen  of  the  first  mortgage. 
Gerdlne  v.  Menage,  41  Minn.  417,  43  N.  W.  91. 
The  court  said :  "It  is  a  common  thing  for 
courts  of  equity  to  relieve  parties  who  have  by 
mistake  discharged  mortgages  upon  the  record, 
and  to  protect  them  fully  from  the  conse- 
quences, when  such  relief  would  not  result 
prejudicially  to  third  persons.  Cobb  v.  Dyer, 
69  Me.  494 ;  Gelb  v.  Reynolds,  35  Minn.  331,  28 
N.  W.  923.  Considering  the  case  as  It  would 
stand  between  the  defendant  and  his  grantee. 
King,  it  Is  clear  that  it  would  not  be  inequita- 
ble to  place  the  parties  in  statu  quo,  and  we  do 
not  think  the  mistake  Is  of  such  a  character  as 
to  bar  defendant's  claim  to  equitable  relief.  It 
is  one  which  a  layman  would  naturally  fall 
Into, — a  mistake  as  to  the  condition  of  his 
title  resulting  from  a  misapprehension  as  to 
the  correctness  or  regularity  of  proceedings  up- 
on foreclosure, — and  about  which  It  does  not  ap- 
pear that  any  question  had  been  raised  or  doubt 
suggested.  Such  mistakes  are  classed  with 
mistakes  of  fact,  and  are  frequently  relieved 
from  where  the  equity  Is  clear." 

And  it  was  held  that  a  cancelation  should  be 
set  aside  where  a  new  foreclosure  was  ordered 
on  a  void  sale,  the  mortgagee  having  purchased 
the  property  under  his  deed  of  trust,  and  hav- 
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ing  canceled  the  notes  and  delivered  them  to 
the  purchaser.  St..  Louis  v.  Priest,  103  Mo. 
652,  15  S.  W.  988.  The  court  said:  "The 
notes  were  surrendered  under  the  mistaken  be- 
lief that  a  valid  sale  of  the  property  had  been 
made,  and  not  with  a  view  of  satisfying  or  re- 
I  leasing  the  deed  of  trust,  or  of  assigning  the 
I  notes."  No  rights  of  third  parties  seem  to 
have  intervened. 

And  second  mortgages  were  entitled  to  be 
subrogated  to  the  lien  of  a  prior  mortgage, 
where  the  proceeds  of  their  mortgage  were 
used  to  pay  the  same,  and  it  was  canceled,  and 
their  mortgage  was  made  by  an  executrix  and 
her  husband,  neither  of  whom  had  any  person- 
al interest  in  the  premises.  The  parties  re- 
sisting this  relief  were  devisees  under  the  will 
of  the  first  mortgagor.  Gans  v.  Thieme,  93  N. 
Y.  225. 

In  the  above  case  the  second  mortgagees 
claimed  that  they  were  to  have  the  prior  mort- 
gage assigned  to  them,  and  that  the  mortgage 
received  was  delivered  "in  place  of  the  bonds 
and  mortgages  held  by  the  savings  bank  with- 
out the  knowledge  or  consent  of  the  plaintiffa 
who  were  Ignorant  of  the  true  character  of  the 
papers  so  delivered  to  them  till  shortly  before 
commencing  the  action."  The  court  said :  "It 
is  no  doubt  true,  however,  as  the  learned  coun- 
sel for  the  respondent  argues,  that  a  volunteer 
cannot  acquire  either  an  equitable  Hen.  or  the 
right  to  subrogation  (Sandford  v.  McLean,  3 
Paige.  122,  23  Am.  Dec.  773 ;  Wilkes  v.  Harper. 
1  N.  Y.  596,  2  Barb.  Ch.  338),  but  one  who.  at 
the  request  of  another,  advances  his  money  to 
redeem,  or  even  to  pay  off,  a  security  in  which 
tbat  other  has  an  interest,  or  to  the  discharge 
of  which  he  is  bound,  is  not  of  that  character, 
and  in  the  absence  of  an  express  agreement  one 
would  be  implied.  If  necessary,  that  It  shall 
subsist  for  his  use,  and  it  will  be  so  enforced. 
But  the  doctrine  of  substitution  may  be  ap- 
plied although  there  is  no  contract,  express  or 
Implied.  It  Is  said  to  re^t  'on  the  basts  of 
mere  equity  and  benevolence'  (Cheesebrough  r. 
Millard.  1  Johns.  Ch.  409,  7  Am.  Dec.  494:  1 
Story,  Eq.  .Tur.  fi  493),  and  is  resorted  to  for  the 
purpose  of  doing  Justice  between  the  parties." 

And  where  an  executor  paid  a  mortgage,  and 
had  the  same  canceled  because  he  believed  that 
the  real  estate  covered  by  the  mortgage  was 
owned  by  the  testator  at  the  time  of  his  death, 
and  that  his  estate  was  liable  for  the  amount 
thereon,  which  was  a  mistake.  It  was  held  tbat 
he  could  have  the  cancelation  set  aside,  and  be 
subrogated  to  the  mortgage  Hen.  It  was  farther 
held  that  the  owner  of  later  mortgages,  who 
claimed  to  be  a  bona  fide  holder  for  value,  bad 
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United  States  has  held  in  Morgwn  v.  Chi- 
cago d  A.  R,  Co,  96  U.  S.  716,  24  L.  ed.  743, 
that  "the  doctrine  of  estoppel  in  pais  al- 
ways presupposes  error  on  one  side  and 
fault  or  fraud  upon  the  other,  and  some  de- 
fect of  which  it  would  be  inequitable  for  the 
party  against  whom  the  doctrine  is  asserted 
to  take  advantage."  The  same  doctrine  is 
held  in  Sweeney  v.  Pratty  70  Conn.  274,  39 
Atl.  182.  If,  even  Attkisson  had  made  the 
explicit  statement  that  he  did  not  intend 
to  appeal,  it  would  not  bind  him,  based  on 
no  consideration;  surely  not  unless  he  knew 
that  a  release  of  the  old  deed  of  trust  was 
in  contemplation,  even  if  it  would  then. 
And  with  what  show  of  force  can  the  asso- 
ciation ask  a  court  to  relieve  it  from  its 
carelessness?  Wajs  it  not  extreme  careless- 
ness to  take  such  conversation  of  Attkisson 
as  a  basis  for  the  solemn  act  of  the  release 


I  of  its  mortgage  ?     Why  did  not  the  associa- 
tion learn  explicitly  from  Attkisson  wheth- 
er  he  intended    to   forego   his   appeal,  and 
tell  him  why' it  propounded  the  question t 
In  the  above-cited  case  of  Brant  v.  Virginia 
Coal  d  I.  Co.  93  U.  S.  326,  23  L.  ed.  927,  it 
I  is  held  that,  to  enable  a  party  to  plead  such 
I  an  estoppel,  it  is  essential  that  he  was  not 
only    destitute   of   knowledge   of    the   true 
•  state  of  things,  "but  also  of  any  convenient 
'  or  available  means  of  acquiring  such  knowl- 
edge."     See  also  11  Am.  &  Eng.  Enc.  Law^ 
2d   ed.  p.  434,   laying  down  the  same  doc- 
trine.    So  we  cannot  sustain  the  appellant's 
cause  on  tlie  theory  of  an  estoppel. 

Can  wc  cancel  the  release  on  the  theory 
'  of  mistake?  I  have  stated  above  that^ 
'  where  mortgages  have  been  released  in  igno- 
I  ranee  of  the  existence  of  subsequent  encum- 
1  brances,    the    prior    lien    will    be    restored. 


no  equity  where  his  evidenc»i  was  confusing,  | 
and  be  claimed  that  the  assignment  of  such 
mortgages  to  him  was  destroyed  by  rats.  Ward 
T.  Greinlds  (N.  J.)  8  Cent.  Rep.  580,  10  Atl. 
S74.  In  this  ca.se  the  court  said:  "The  fact 
that  they  were  permitted  to  be  placed  within 
the  reach  of  rats  shows  conclusively  that  they 
had  ceased  to  be  evidences  of  any  title.  That 
a  business  man,  such  as  McKee  says  he  has 
been  for  years,  engaged  In  hundreds  of  thou- 
sands of  transactions  In  real  estate,  should 
place  the  paper  title  to  |14,000  or  $15,000 
worth  of  mortgageR  within  the  reach  of  rats  Is 
plenary  proof  that  they  were  of  no  other 
value." 

And  where  a  widow,  who  had  administered 
on  her  former  husband's  estate,  married  a  mau, 
who,  assuming  that  she  was  the  owner,  im- 
proved the  property  and  paid  off  a  mortgage  on 
the  same,  and,  uix)n  an  action  of  ejectment  i)e- 
Ing  brought,  filed  a  bill  asking  for  a  lien  for 
improvements  and  pay  for  1;he  mortgage,  it  wslb 
held  that  the  complainant  was  entitled  to  a 
lien  for  the  money  paid  in  satisfaction  of  the 
mortgage.  But  it  was  held  that  relief  should 
be  denied  for  money  paid  for  Improvements,  on 
the  ground  that  the  error  was  the  result  of  in- 
excusable negligence,  and  equity  would  not 
grant  relief  for  such  a  mistake.  Haggerty  v. 
McCanna,  25  N.  .7.  Eq.  48. 

A  creditor  holding  deeds  of  trust  accepted  a 
warranty  deed  from  the  debtor  and  released 
the  trust  deeds  from  record,  under  the  mis- 
taken belief  that  his  title  was  thereby  perfect. 
Afterwards  the  warranty  deed- was  set  aside  at 
the  Instance  of  all  the  creditors  as  being  a 
fraud  upon  their  rights.  It  was  held  that  the 
satisfaction  of  the  deeds  of  trust  should  be  set 
aside,  and  that  the  fraud  of  the  debtor  in  the 
subsequent  deed  would  not  prevent  the  relief, 
although  the  grantee  participated  In  that 
fraud.  Martin  v.  Turnbaugh,  153  Mo,  172,  64 
S.  W.  515.  The  court  said:  "The  de- 
fendant satlsOed  the  deeds  of  trust  when 
he  obtained  the  warranty  deed  to  the 
land  conveyed  by  the  deeds  of  trust  up- 
on the  idea  that  the  deeds  trust  became 
merged  In  the  warranty  deeds.  This  was 
the  legal  effect  of  the  union  of  the  lesser  estate 
nnd  qualified  title  with  the  absolute  estate  and 
full  title  in  the  same  person,  claiming  in  the 
same  right.  But  when  the  absolute  title  was 
taken  away  from  the  defendant,  it  did  not  take 
away  the  qualified  title.  The  two  stood  upon 
entirely  independent  bases,  and  were  supported 
by  very  different  considerations.  The  deeds  of 
trust  were  honest.  The  warranty  deed  was 
fraudulent.  When  the  court  annulled  the  war- 
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ranty  deed,  it  did  not  act  upon,  or  even  consid- 
er, the  deeds  of  trust." 

But  In  Milwaukee  &  M.  U.  Co.  v.  Soutter, 
13  Wall.  517,  20  L.  ed.  543,  a  railroad  under 
i\  first  and  second  mortgage  was  bought  In  by 
the  Junior  mortgagee  on  the  second  mortgage, 
who  organized  a  new  corporation,  and  to  pre- 
vent a  sale  under  the  first  mortgage  the  new 
corporation  paid  the  same.  Prior  to  this  pay- 
ment n  creditor's  bill  was  filed,  and  as  a  re- 
sult of  the  decree  the  sale  to  the  Junior  mort- 
gagee was  set  aside  as  void  as  against  creditors 
of  the  corporation.  It  was  held  that  the  new  cor- 
poration could  not  claim  under  the  first  mort- 
gage as  having  been  paid  under  mistake  of  fact 
supposing  that  they  owned  the  equity  of  re- 
demption, nor  could  they  claim  by  subrogation. 
This  was  on  the  ground  that,  having  effected  a 
fraudulent  transfer  of  the  property,  they  were 
bound  by  the  maxim  "He  that  hath  committed 
inequity  shall  not  have  equity."  The  court 
said :  "They  are  wrong,  also,  in  asserting  that 
they  made  the  payment  under  a  mistake  of 
fact.  If  it  was  made  under  any  mistake  at  all,. 
It  was  clearly  a  mistake  of  law.  They  mistook 
the  legal  effect  of  transactions  of  which  they 
were  chargeable  with  notice.  They  were  the 
persons  for  wliose  benefit  the  purchase  wa» 
made,  which  was  declared  to  be  fraudulent. 
They  were  the  principal  defendants  In  the  cred- 
itor's bill,  upon  which  this  decree  was  ren- 
dered. All  the  evidence  in  that  suit  had  been 
taken  when  they  made  the  payment  in  question. 
The  cause  was  pending,  on  appeal,  in  this 
court.  There  was  not  a  fact,  therefore,  of 
which  they  were  ignorant.  They  had  full  and 
actual  notice  of  all  the  transactions,  and  all 
the  evidence  on  which  the  decree  was  ultimate- 
ly founded." 

Money  was  borrowed  and  a  mortgage  given 
to  pay  off  a  prior  mortgage,  and  the  Junior 
mortgagee  failed  to  discover  that  a  sheriff's 
certificate  had  issued  on  an  Intervening  Judg- 
ment that  appeared  to  be  satisfied  of  record. 
On  a  bill  filed  to  be  subrogated  to  the  prior 
mortgage  and  to  obtain  relief  on  the  ground  of 
mistake  In  canceling  the  same,  it  was  held  that 
such  relief  should  be  denied  on  the  grounds 
that  the  act  was  done  Intentionally,  and  that 
the  mortgagee  In  that  mortgage  was  content. 
Banta  v.  Garmo.  1  Sandf.  Ch.  383.  In  this  case- 
the  court  said :  "The  mistake  consisted  In  the 
belief  that  the  complainant  was  acquiring  an 
unencumbered  title  by  his  mortgage.  Thi» 
kind  of  mistake  Is  of  frequent  occurrence,  but 
I  never  heard  of  an  Instance  where  the  suffer- 
ing lender  was  permitted  to  trace  back  his  mon- 
ey into  the  hands  of  a  stranger  who  had  re- 
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Those  cases  go  very  far  and  their  doctrine 
k  questionable.  Certainly  they  are  ques- 
tionable as  to  mortgages  made  subsequent 
to  the  release  on  the  faith  of  that  release. 
Can  we  say  in  this  case  that,  though  the 
conduct  of  Attkisson  does  not  constitute 
an  estoppel;  still  the  association  acted  un- 
der mistake  in  the  belief  that  Attkisson 
ivould  not  take  an  appeal,  but  let  the  de- 
cree of  the  circuit  court  against  him  stand? 
Can  we  say  that  it  falls  under  the  principle 
of  those  cases  holding  that,  where  a  release 
is  executed  in  ignorance  of  intervening 
liens,  equity  will  cancel  the  release  on  the 
ground  of  mistake?  There  was  no  basis  for 
an  opinion  or  reliance  on  the  part  of  the 
association  that  Attkisson  would  give  up 
his  debt  and  not  appeal.  A  mistake,  to  be 
relievable  in  equity,  must  have  a  justifiable 
basis.  The  fact  that  Attkisson  had  paid 
the  costs  decreed  against  him  in  the  circuit 
court  could  not  fairly  induce  an  opinion  that 


he  would  not  appeal,  because  he  was  compelled 
to  pay  them.    Nor  would  the  fact  that  he 
had  delayed  to  appeal  for  sixteen  months, 
because  the   law   gave   him   two   years   in 
which  to  appeal.     Nor  could  such  an  opin- 
ion be  based  saiely  on  the  mere  declarations 
of   Attkisson    above   stated.    We   therefore 
cannot  say  that  the  association  acted  in  the 
well-grounded  belief  that  there  would  be  no 
appeal,   since  it  had  no  solid  ground   on 
j  wnich  to  found  such  belief,  so  as   to  aak 
I  equity  to  relieve  it  on  the  ground  of  mis* 
i  take.    The  truth  is  that  it  is  simply  asking 
J  a  court  of  eauity  to  relieve  it  from  its  own 
carelessness  by  resurrecting  a  mortgage  de- 
stroyed by  its  own  act  of  negligence. 

We  cannot  do  this,  and  therefore  toe  af- 
firm the  decree,  even  though  the  case 
hard  upon  the  association. 

Petition  for  rehearing  overruled. 


celved  it  In  discharge  of  an  elder  lien  than  the 
cne  newly  discovered,  and  thereupon  to  set  up 
soch  stranger's  lien  to  overreach  the  interven- 
ing encumbrnnce.  The  adjudged  cases  relied 
upon,  where  parties  were  allowed  to  have  re- 
lief upon  instruments  delivered  up  In  igno- 
rance of  facts,  were  all  cases  in  which  the  right 
was  revived  in  behalf  of  the  parties  who  had 
delivered  up  those  Instruments  under  such  mis- 
take. No  case  can  be  found  where  a  third  per- 
son, after  voluutarily  and  intentionally  dls- 
ehai^ng  a  lien  in  which  he  had  no  prior  Inter- 
est, and  on  the  faith  of  another  security,  has 
keen  permitted,  as  against  other  encumbrancers, 
to  revive  such  Hen,  on  ascertaining  that  his 
•wn  security  was  worthless." 

A  party  took  an  Invalid  mortgage  from  a 
guardian,  and  paid  off  a  prior  purchase-money 
■kortgage.  On  his  mortgage  being  held  inval- 
id, he  asked  to  have  the  release  of  the  former 
■ortgage  set  aside,  and  to  be  subrogated  to  the 
rights  of  the  former  mortgagee.  It  was  held 
that  the  cancelation  of  the  mortgage  was  in 
pursuance  of  the  intention  of  the  parties,  and 
that,  as  his  mortgage  was  not  a  Hen,  he  had  no 
literest  to  be  promoted  by  the  removal  of  the 
encumbrance,  and  the  claim  to  relief  on  that 
ground  would  fail.  It  was  further  held  that 
he  could  not  have  the  mortgage  reinstated  on 
the  ground  of  payment  by  a  stranger,  and  have 
himself  substituted  in  the  place  of  the  mort- 
gagee, where  there  was  no  fraud,  accident,  or 
Bistake.  Guy  v.  Du  Uprey,  16  Cal.  195,  76 
Am.  Dec.  518. 

See  Bentley  v.  Whittemore,  18  N.  J.  Eq.  866, 
♦i/ra,  X. 

VIII.  Mi8t<ik€  as  to  assets  of  debtor. 

fn  Hyde  v.  Tanner,  1  Barb.  75,  a  mortgage 
to  the  plaintiff  had  been  given  by  an  Intestate, 
and  after  his  death  it  was  canceled  and  a  new 
mortgage  taken  from  the  heir  on  the  same 
premises  In  its  stead.  The  first  mortgage  had 
keen  canceled  under  a  mistake  of  fact  in  regard 
to  the  existence  of  debts  beyond  the  amount  of 
assets,  and  it  was  held  that  the  cancelation 
should  be  set  aside,  as  the  creditors  had  not  In 
any  way  been  prejudiced  by  It. 

IX.  Mistake  as  to  amount  and  consideration. 

A  mistake  In  releasing  a  mortgage  where  the 
debt  Is  not  all  paid  will  generally  afford  ground 
for  equitable  relief  if  rights  of  Innocent  third 
^rtles  have  not  Intervened.  Belief  was  de- 
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nled  in  a  case  where  complainant's  claim  was 
doubtful. 

The  mistaken  belief  that  all  the  notes  secnreS 
by  a  mortgage  have  been  paid,  causing  the 
mortgagee  to  satisfy  a  mortgage  of  record,  was 
held  good  ground  for  equitable  relief,  where  it 
was  discovered  after  the  release  that  one  of 
the  notes  was  unpaid,  and  the  debtor  made  an 
assignment  on  the  following  day,  and  the  prop- 
erty was  sold  for  arrears  in  ground  rent.  It 
was  held  that  the  mortgagee  was  entitled  to  re- 
cover out  of  the  surplus  of  the  purchase  money 
the  amount  of  the  note  unpaid.  West's  Ap- 
peal, 88  Pa.  841. 

So,  where  a  mortgagee,  an  aged  man  and  very 
Ignorant  of  business,  canceled  a  mortgage  un- 
der the  mistaken  belief  that  it  had  been  paid. 
It  was  held  that  the  cancelation  would  be  set 
.iside  as  against  a  party  purchasing  the  prop- 
erty subject  to  the, mortgage.  Banta  v.  Vree- 
land.  15  N.  J.  Eq.  103,  82  Am.  Dec  268.  The 
court  said:  "It  Is  certainly  a  remarkahle  cir- 
cumstance, the  effect  of  which  can  be  overcome 
only  by  very  clear  evidence,  that  the  complain- 
ant himself  believed  and  acknowledged  that 
the  mortgage  was  satisfied  and  assented  to  Its 
cancelation.  But  the  mistake,  I  think.  Is  sat- 
isfactorily accounted  for.  He  was  an  aged 
man,  and  manifestly  very  ignorant  of  bnslnesa 
There  had  been  a  proposal  at  one  time  to  take 
up  the  mortgage  in  question  by  giving  another. 
He  had  held  notes  for  a  part  of  the  Indebted- 
ness. He  was  under  no  mistake  In  regard  to 
the  amount  due  him.  For  that  he  relied  upon 
the  memorandum  given  to  him  by  the  defendant. 
At  no  time  did  he  admit  that  the  whole  amount, 
as  now  claimed,  was  not  due.  His  misuke 
was  In  regard  to  the  securities  which  be  held 
for  the  debt.  He  supposed  that  the  entire 
debt  was  covered  by  the  last  mortgage  or  by 
notes.  This  Is  very  clearly  shown  to  be  a  mis- 
take." It  was  contended  that  eqnity  would  not 
relieve  against  a  mistake  that  could  have  been 
avoided  by  the  use  of  reasonable  diligence.  *!>> 
this  the  court  said :  "The  principle  Is  usually 
applied  in  relieving  against  contracts  entered 
into  under  a  mistake,  though  it  Is  doubtless 
susceptible  of  a  wider  application.  The  present 
case,  however,  does  not  fall  within  the  opera- 
tion of  the  principle.  The  complainant  re- 
ceived no  consideration  for  the  act:  the  de- 
fendant gave  none.  The  complainant  entered 
Into  no  engagement  from  which  be  asks  relief. 
Under  a  mistaken  Impression  that  the  mortgage 
was  satisfied,  he  consented  to  Its  cancelation. 
It  is  clearly  against  conscience  that  the  defend- 
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ant  should  avail  himself  of  the  mistake  to  es- 
cape the  payment  of  an  honest  debt." 

And  It  was  held  that  the  mortgage  Hen  could 
be  enforced  for  the  balance  unpaid  where  it  was 
supposed  that  a  mortgage  debt  was  paid  in  full 
and  the  mortgage  was  satisfied  of  record,  but 
a  mistake  was  made  in  calculating  tlie  amount. 
Challen  ▼.  Clay,  7  Ohio  Dec.  Reprint,  250.  In 
this  case  a  party  claimed  to  be  a  bona  fide  pur- 
chaser of  part  of  the  premises,  and  the  court 
said  that  he  might  have  the  right  to  require 
the  sale  of  the  residue  of  the  property,  If  suf- 
ficient, before  his  lot  could  be  sold;  but  as  he 
was  not  a  party  to  this  proceeding  in  error  his 
rights  would  not  be  considered. 

As  between  original  parties,  it  was  held  com- 
petent to  show  that  a  satisfaction  of  a  mort- 
gage was  made  by  mistake  and  without  the  In- 
tention of  releasing  the  mortgagor  from  pay- 
ment of  his  account.  Reichard  v.  Hutchins,  5 
Kulp,  274.  The  referee  found  that  the  satis- 
faction W.1S  made  in  ignorance  of  the  fact  that 
the  defendants  had  not  paid  the  taxes  which 
they  bound  themselves  to  pay,  and  was  made 
with  no  intention  to  release  them  from  their 
obligation,  and  Judgment  was  entered  for  that 
amount.  The  court  said  that  the  satisfaction 
of  the  mortgage,  accompanied  by  the  surrender 
of  the  bond,  was  prima  facie  evidence  of  the 
payment  of  the  debt,  but  It  was  not  conclusive, 
and  it  was  competent  for  the  plaintiff  to  show 
that  the  mortgage  was  satisfied  by  mistake. 

A  mortgagor  was  entitled  to  have  his  mort- 
gage satisfied  whenever  his  stock  in  a  building 
association  that  held  the  mortgage  had  ma- 
tured,— that  is,  whenever  it  was  worth  $200 
per  share.  The  secretary  reported  to  the  board 
of  directors  that  the  stock  had  matured,  and 
they  passed  a  resolution  authorizing  the  sat- 
isfaction of  the  mortgage,  which  was  done,  when 
In  fact  It  had  not  matured.  It  was  held  that 
the  release  should  be  set  aside,  and  that  It  was 
not  material  to  the  rights  of  other  members  of 
this  association  whether  the  premature  satis- 
faction was  the  result  of  fraud  or  of  an  inno- 
cent mistake.  It  was  further  held  that  the 
mortgagor,  who  was  aiso  one  of  the  directors, 
conid  not  complain  of  the  correction  of  the  mis- 
take which  lifted  the  burden  of  fraud  from  him- 
self and  placed  it  upon  the  shoulders  of  equally 
Innocent  (^members.  Callahan's  Appeal,  124 
Pa.  138,  16  Atl.  63S. 

But  in  Wright  v.  Garrison,  40  Mich.  60.  on 
a  bill  brought  to  set  aside  the  discharge  of  a 
mortgage  and  to  foreclose  the  same,  relief  was 
denied,  where  a  mortgage  was  discharged  on 
receipt  of  less  than  the  amount  due,  owing  to 
a  mere  error  In  calculation  originating  in  the 
adoption  of  an  erroneous  rule  for  computing 
interest.  The  court  said :  **It  is  not  a  matter 
of  course  to  overhaul  errors  of  that  sort,  and 
the  courts  would  be  kept  very  busy  if  they 
should  attempt  to  correct  them  all.'*  It  was 
further  held  that  It  was  uncertain  whether  the 
mortgagee  could  have  enforced  payment  of  this 
sum  had  he  attempted  it  as  there  was  a  con- 
tract between  the  mortgagee  and  a  subsequent 
purchaser  tliat  the  mortgagee  should  forbear 
collection  until  a  certain  prior  mortgage  should 
be  discharged  which  the  mortgagee  had  agreed 
to  remove,  and  this  made  the  question  of  in- 
terest doubtful. 

In  Stephenson  v.  Hawkins,  67  Cal.  106,  7 
Fac.  198,  a  mortgagee  released  a  mortgage  In 
consideration  that  the  mortgagor  should  con- 
vey the  property  to  the  infant  children  of  the 
mortgagee  to  be  held  by  them  In  trust  for  him. 
The  deed  was  made,  but  not  in  trust.  The  ad- 
ministrator of  the  grantee  sought  to  have  the 
release  set  aside,  but  It  was  held  that  it  was 
not  obtained  by  false  representations  or  exe- 
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cuted  by  mistake,  and  that.  In  the  absence  of 
any  such  evidence,  the  release  could  not  be 
avoided  on  the  simple  ground  of  want  of  con- 
sideration. 

The  owner  of  a  mortgage  reJeased  the  same 
under  an  agreement  with  the  mortgagor  to 
obtain  money  to  make  an  investment  on  their 
Joint  account.  The  mortgagor  failed  to  pro^ 
cure  the  new  loan.  It  was  held  that  a  subse^ 
quent  mortgagee  without  notice  was  entitled 
to  priority  and  the  release  was  not  set  asldeu 
Seymour  v.  Mackay,  126  III.  341,  18  N.  E.  552. 
In  this  case  the  court  said:  "If  the  release 
had  been  procured  by  fraud,  or  if  the  evidence 
established  that  the  mortgage  was  released  by 
.Hccident  or  mistake,  there  might  be  ground  for 
setting  it  aside ;  but  the  evidence  foils  entirely 
to  establish  a  case  of  fraud,  accident,  or  mis- 
take. The  arrangement,  whatever  It  may  have 
been,  which  led  to  the  release,  was  made  be- 
tween Belding  and  Seymour.  Mackay  had  noth- 
ing to  do  wich  it.  Indeed,  he  did  not  know  at 
the  time  that  the  Seymour  mortgage  existed. 
He  had  two  abstracts  of  title  to  the  land, 
neither  of  which  showed  the  Seymour  mortgage. 

X.  Mistake  of  law. 

It  is  generally  held  that  a  release  of  a  mort- 
gage lien  will  not  be  set  aside  where  the  release 
is  absolute  and  made  under  a  mistake  of  law, 
and  not  of  fact.  Where  relief  is  granted  the 
mistake  of  law  is  usually  connected  with  mls^ 
take  of  fact,  fraud,  or  want  of  consideration. 

So,  where  the  acceptance  of  a  deed  from  an 
executor  was  a  mistake  as  to  the  effect  of  the 
power  in  a  will,  it  was  held,  on  a  bill  against 
the  devisees  to  have  the  deed  confirmed  or  to 
enforce  the  lien  for  money  paid  on  a  mortgage, 
that  it  was  a  mistake  of  law  for  which  neither 
courts  of  law  nor  of  equity  could  give  relief. 
Hampton  v.  Nicholson,  23  N.  J.  Eq.  423.  In 
this  case  a  widow  had  the  right,  under  a  will, 
to  occupy  the  homestead  for  a  term  of  years  by 
paying  interest  on  the  mortgage,  and  she  re- 
leased her  term  and  the  executor  sold  the  prem- 
ises to  the  widow,  who  received  the  deed  and 
took  an  assignment  of  the  mortgage  and  can- 
celed the  same  of  record,  supposing  that  it  was 
merged  by  the  conveyance  to  her.  The  court 
said :  "If  the  mortgage  had  been  canceled 
without  actual  payment,  on  the  mistaken  sup- 
position that  the  deed  merged  and  satisfied  it, 
and  the  debt  of  $300  due  from  the  testator  to 
the  complainant  been  given  up  and  discharged, 
on  the  belief  that  it  was  satisfied  by  the 
amount  due  for  the  conveyance,  this  canceling 
and  satisfaction,  being  entirely  without  consid- 
eration, could,  in  equity,  be  set  aside,  and  the 
debts  be  declared  to  be  subsisting.  But  the 
bill  states  that  the  complainant  paid  the  full 
sum  of  11,600,  the  consideration  of  the  deed, 
and  that  the  executor  with  this  money  paid  to 
her  the  mortgage  debt,  and  the  other  indebted- 
ness of  the  testator  to  her.  I  much  doubt 
whether  the  fact  was  so,  but  I  can  act  only 
upon  this  particular  statement  in  the  bill ;  it 
Is  all  I  can  know  of  the  transaction.  If  this 
statement  in  the  bill  Is  not  according  to  the 
fact,  but  the  mortgage  was  canceled,  and  the 
other  claims  given  up,  on  the  supposition  that 
they  were  paid  and  satisfied  by  the  amount 
supposed  to  be  due  from  the  complainant  for 
the  conveyance,  on  application  before  decree  for 
that  purpose,  the  bill  may  be  amended  accord- 
ing to  the  fact,  and  these  debts  decreed  to  be 
valid  and  subsisting." 

A  purchaser  of  land  from  an  assignee  for 
creditors  paid  off  a  prior  mortgage  on  the  land, 
and  canceled  the  same  of  record.  After  Judg- 
ment creditors  levied  on  the  land  he  sought  to 
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hnve  the  release  set  aside  on  the  ground  that 
the  cancelation  was  made  by  mistake.  It  wajs 
held  that  preferential  assignments  for  cred- 
itors, like  the  one  under  which  the  complain- 
ant claimed  title,  having  been  previously  con- 
Ftnied  by  the  courts  of  this  state  to  be  void, 
the  mistake  of  complainant  in  relying  upon 
3nch  a  deed  was  a  mistake  of  law,  and  relief 
was  denied.  Bentley  v.  Whittemore,  18  N.  J. 
Bq.  366.  In  thib  case  the  court  said :  "It  is 
■one  of  the  well-established  heads  of  equity  Ju- 
risdiction, and  this  court  has  frequently  exer- 
■clsed  this  power  in  Uie  c'ase  of  mortgages  can- 
<:ele<l  by  mistake.  But,  it  is  only  mistakes  as  to 
fact  that  entitle  this  relief.  It  is  well  settled 
that  this  court  will  not  relieve  for  a  mistake 
AS  to  the  law.  Few  transactions  would  be  safe 
if  they  could  be  set  aside  for  a  misapprehen- 
sion of  the  legal  rights  of  the  parties  to  them. 
The  doctrine  is  too  well  settled  by  authority, 
and  too  well  supported  by  the  reason  on  which 
it  is  founded,  to  be  disregarded." 

And  in  Peters  v.  Horence,  38  Pa.  194.  where 
a  party  paid  a  mortgage  under  the  mistaken 
belief  that  he  was  the  owner,  or  that,  as  ex- 
ecutor of  his  wife  who  was  the  mortgagor,  he 
was  bound  to  pay  It,  it  was  held  that  the  mis- 
take as  to  llabiliiy  as  executor  was  a  mistake 
of  law  for  which  relief  would  not  be  granted. 
The  court  said  :  "We  do  not  propose,  however, 
to  assort  either  that  equity  will  or  will  not  re- 
lieve against  an  act  done  in  mistake  of  title 
growing  out  of  ignorance  of  the  law.  Such  a 
decision  would  require  a  long  and  thorough  ex- 
amination of  past  adjudications,  and  this  case 
does  not  call  for  it.  Here  the  Jury  were  in- 
structed to  find  only  a  conditional  verdict  for 
the  plaintiffs,  In  either  of  two  contingencies: 
First,  that  Wharton  I/ewis  paid  the  mortgage 
under  the  mistaken  supposition  that  he  was  the 
owner  of  the  lot ;  or,  secondly,  that  his  mis- 
take was  that  he  was  bound  as  executor  of  his 
deceased  wife  to  pay  it.  Now,  whatever  may 
be  said  in  regard  to  his  mistake  of  ownership, 
whether  that  be  regarded  as  a  mistake  of  fact 
or  of  law.  and  whether  such  a  mistake  be  re- 
lievable  against  or  not.  It  is  clear  that  an  er- 
roneous supposition  that  he  was  liable  to  pay 
as  the  executor  of  the  will  of  his  deceased  wife 
was  nothing  but  a  misapprehension  of  the  law. 
I  think  no  case  can  be  found  in  which  equity, 
against  such   a  mistake,  has  ever  relieved." 

In  Everson  v.  McMuIIen,  42  Hun,  369,  a  pur- 
chaser from  an  executor  subject  to  a  mortgage, 
sold  a  part  of  the  premises,  the  mortgage  hav- 
ing been  discharged.  The  grantee  in  posses- 
sion sought  to  hove  the  mortgage  reinstated  in 
order  to  limit  the  widow's  dower  to  the  equity 
of  redemption,  claiming  that  there  was  only  a 
small  amount  paid  on  the  mortgage,  and  that 
the  balance  was  divided  up  in  several  mort- 
gages for  convenience  In  regard  to  the  differ- 
ent tracts  of  lAnd.  It  was  held  that  he  was 
not  entitled  to  relief,  the  court  saying :  "Re- 
ipard  being  had  to  the  nominal  price  paid  for 
the  equity  of  redemption  ;  to  the  fact  that  the 
widow's  claim  of  dower  was  not  released  at 
that  sale :  to  the  intent  expressed  In  the  writ- 
ten release  of  the  mortgage ;  to  the  favor  ex- 
tended by  the  law  to  the  widow's  dower;  to 
the  absence  of  circumstances  showing  any  mis- 
take other  than  that  of  law, — we  do  not  think 
that  a  caae  was  made  entitling  the  defendant 
to  revive  and  reinstate  against  the  plaintiff  a 
mortgage  In  which  the  defendant  never  had  any 
Interest,  and  under  which  he  has  derived  no 
title.  He  was  purely  a  volunteer  with  respect 
to  the  original  mortgage.  He  desired  to  buy 
the  land  in  which  the  widow  had  a  claim  of 
^ower,  subject  to  diminution  because  of  the 
mortgage.  Instead  of  buying  it  subject  to  the 
58  L.  R.  A. 


mortgage,  he  had  that  mortgage  discharged,  so 
that  his  title  would  be  originally  free  from  It. 
He  therefore  never  was  surety  for  the  pay- 
ment of  the  original  mortgage,  and  is  not  en- 
titled to  subrogation." 

And  where  a  building  association  having  a 
first-mortgage  lieu  renewed  a  debt  and  took  a 
second  mortgage  covering  additional  property, 
knowing  at  the  time  that  there  was  an  Inter- 
vening mortgage,  but  relying  upon  the  state- 
ment of  the  mortgagor  that  he  would  have  it 
arranged  so  that  the  new  mortgage  would  re- 
tain priority,  it  was  held  that  the  new  mort- 
gage was  a  novation,  and  that  the  lien  was 
subordinate  to  that  of  the  intervening  mort- 
gage. Workingman's  Bldg.  &  Sav.  Asso.  v. 
Williams  (Tenn.  Ch.  App.)  37  S.  W.  1019.  In 
this  case  the  mortgagor  mentioned  the  second 
mortgage  to  the  attorney  for  the  building  as- 
sociation, and  he  abruptly  told  him  that  it  was 
no  lien,  and  that  he  had  investigated  the  mat- 
ter and  knew  his  business.  The  building  as- 
sociation relied  on  the  report  of  its  attorney, 
and  the  decision  does  not  discuss  the  question 
of  mistake,  but  there  evidently  was  a  mistake 
of  law  on  the  part  of  the  attorney  for  the 
uulldlug  association.  The  decision,  however, 
was  on  the  ground  of  novation  creating  a  new 
contract  extinguishing  the  first  debt.  Th*» 
court  said :  "That  the  association  supposed. 
or  believed,  and  acted  on  the  t>elief,  that  It  was 
obtaining  a  superior  lien  to  that  which  in  law 
it  did  secure,  cannot  affect  the  rights  of  third 
parties  in  no  way  L'esponslble  for  its  mistaken 
Judgment." 

Where  a  grantee  of  real  estate  subject  to 
two  mortgages  and  a  Judgment  applied  the 
whole  of  the  purchase  money  to  the  satisfaction 
of  the  mortgages,  and  caused  them  to  be  can- 
celed of  record.  It  was  held  that  a  purchaser 
under  the  Judgment  took  the  property  clear  of 
the  lien  of  the  mortgages,  and  that  the  party 
causing  them  to  be  canceled  was  entitled  to  no 
relief  in  equity,  although  he  claimed  that  he 
had  no  actual  notice  of  the  Judgment  at  the 
time  he  purchased.  The  court  held  that  he 
had  constructive  notice  by  record.  Garwood 
V.  Eldridge.  2  N.  J.  Kq.  145,  34  Am.  Dec.  195. 
In  this  case  the  court  said:  "The  first  ground 
upon  which  this  relief  is  asked,  is,  that  the  com- 
plainant canceled  these  mortgages  unwittingly, 
and  without  a  knowledge  of  the  legal  effect  of 
that  act.  It  Is  not  from  any  mistake  or  want 
of  knowledge  of  facts,  but  of  the  law;  for,  as 
to  the  existence  of  the  Judgment  he  had,  or 
might  have  had,  full  knowledge,  by  using  the 
ordlnaiy  and  proper  precaution  of  examining 
the  public  records.  Ignortmtia  legia  neminem 
cxcusal,  is  the  general  rule,  as  well  In  equity 
as  in  law.  This  rule  is  not  without  Its  excep- 
tions, and  It  would  seem  those  exceptions  are 
not  by  any  means  well  settled."  The  court 
further  said:  "It  must  be  borne  in  mind,  too, 
that  the  complainant  not  only  neglected  to 
have  an  assignment  of  these  bonds  and  mort- 
gages made  to  him,  and  had  the  seals  torn  off 
as  evidence  of  their  being  discharged,  but 
caused  them  to  be  canceled  on  the  pabllc  rec- 
ords. Our  statute  (Rev.  Laws,  464)  declares 
such  cancelation  of  record  when  the  mortgage 
has  been  redeemed,  paid,  and  discharged,  to  be 
an  absolute  bar  and  discharge  of  the  same.  I 
am  aware  that  this  statute  has  been  held  re- 
peatedly not  to  apply  to  a  case  where  soch 
cancelation  may  have  taken  place  through 
fraud,  accident,  or  mistake.  In  the  present 
case  the  cancelation  was  made  without  either 
fraud,  accident,  or  mistake,  but  with  the  coo- 
*«ont  and  understanding  of  all  the  parties." 

In  Young  v.  Hill,  31  N.  J.  Eq.  429,  the  case 
of  Garwood  v.   Eldridge,   2  X.   J.   Eq.   145,  34 
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Am.  Dec.  195,  was  distinguished,  saying  lu 
that  case :  "It  was,  indeed,  held  that  one  who 
purchased  land  on  the  representation  of  the 
grantor  that  cei'tain  mortgages  were  the  only 
encumbrances  upon  it,  and,  at  the  request  of 
the  latter,  applied  the  entire  purchase  money 
to  the  payment  of  those  mortgages,  and  subse- 
<juently  found  that  there  was  a  valid  subsist- 
ing judgment  against  the  land,  was  not  entitled 
to  relief  in  equity,  though  the  grantor  was 
-wholly  insolvent,  so  that  the  grantee  had  no 
remedy  on  the  covenants  in  his  deed ;  but  that 
case  dlflTcrs  in  its  circumstances  from  this. 
There  the  grantee  applied  the  purchase 
money  to  paying  off  the  mortgages,  and  caused 
the  mortgages  to  be  canceled  of  record.  Here 
it  is  a  mortgagee  who  merely  accepts  what  was 
substantially  a  release  of  the  equity  of  redemp- 
tion in  discharge  of  the  mortgagor's  liability 
for  the  mortgage  debt.  In  that  case  relief  was 
sought  on  the  grouud  that  the  grantee  caused 
the  mortgages  to  be  canceled  unwittingly  and 
without  a  knowledge  of  the  legal  effect  of  the 
act.  The  court  held  that  if  he.  Indeed,  made 
such  a  mistake,  it  was  a  mistake  as  to  the 
law,  and  would  not  avail  him,  and  that  he  was 
negligent  in  not  examining  the  records  for 
Judgments  against  the  property.  There  was  no 
fraud  on  the  part  of  the  Judgment  creditor  in 
that  case.  The  case  was  complicated,  too,  by 
the  sale  of  the  land  under  the  Judgment.  Here 
the  mistake  was  merely  as  to  the  existence  of 
the  Judgment,  and  the  evidence  that  William 
T.  Hill  was  guilty  of  fraud  in  the  transaction 
Is  very  cogent.  That  case,  It  may  be  remarked, 
expressly  recognizes  the  undoubted  right  to  re- 
lief in  equity  where  there  Is  a  mistake  In  the 
facts  as  well  as  of  law,  or  some  suppression  of 
the  truth,  or  fraud  or  contrivance." 

Bift  where  the  mistake  is  one  relating  to  a 
party's  existing  rights  and  the  effect  thereon  of 
the  execution  of  an  instrument,  together  with 
misplaced  confidence  in  the  other  contracting 
parties  who  overreach  the  party  executing  a 
i^lease,' equity  will  grant  relief. 

This  was  held  In  Sklllman  v.  Teeple,  1  N.  J. 
'Eq.  232.  In  that  case  a  second  mortgagee  had 
a  judgment  securing  a  debt  and  also  notes  held 
by  a  third  party  on  which  the  mortgagee  was 
surety.  An  agi*eement  was  made  between  the 
bolder  of  these  notes,  an  ignorant  female,  and 
the  second  mortgagee  and  the  third  mortgagee, 
by  which  the  holder  of  the  notes  released  the 
security  to  which  she  was  entitled,  and  agreed 
that  the  third  mortgagee  should  have  priority. 
This  release  was  held  to  have  been  executed  in 
Ignorance  and  mistake  of  her  rights  and  abuse 
of  confidence  reposed  in  the  parties  dealing  with 
tier  to  whom  she  looked  for  advice,  and  was 
made  without  consideration.  In  arriving  at 
this  conclusion,  the  court  also  held  that  fraud 
might  be  implied  from  the  want  or  inadequacy 
of  the  consideration. 

See  Gerrish  v.  Bragg,  .55  Vt.  329,  8upra,  I. : 
Benson  v.  Markoe,  37  Minn.  30,  33  N.  W.  38, 
suprfj,  II. :  Milwaukee  &  M.  R.  Co.  v.  Soutter, 
13  Wall.  517,  20  L.  ed.  54.3.  supra,  VII. 

XI.  Dicta. 

In  Middlesex  v.  Thomas.  20  N.  J.  Eq.  39.  it 
-was  said :  "It  is  well  settled,  and  rightly  set- 
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tied  by  a  series  of  decisions  of  the  highest  au- 
thority upon  this  statute,  that  if  such  cancela- 
tion is  made  without  actual  payment,  or  by 
fraud  or  mistake,  or  without  authority  from 
the  real  owner  of  the  mortgage,  it  is  inopera- 
tive, and  the  mortgage  remains  a  valid  security 
and  will  be  enforced  on  a  suit  for  foreclosure 
in  this  court." 

In  Trenton  Bkg.  Co.  v.  Woodruff,  2  N.  J.  Bq. 
117,  it  was  said :  *'It  has  been  settled  in  this 
court  that  the  cancelation  of  a  mortgage  on 
the  record  is  only  prima  facie  evidence  of  Its 
discharge,  and  leaves  it  open  to  the  party  mak- 
ing such  allegation  to  prove  that  it  was  made 
by  accident,  mistake,  or  fraud.  On  such  proof 
being  made,  the  mortgage  will  be  established, 
even  against  subsequent  mortgagees  without 
notice." 

In  Dudley  v.  Bergen,  23  N.  J.  Eq.  397,  It 
was  said :  "When  the  cancelation  of  a  mort- 
gage ia  procured  by  fraud,  or  made  by  mistake, 
or  without  authority-,  and  without  actual  pay- 
ment and  satisfaction,  the  canceling  will  t>e 
set  aside  and  the  mortgage  enforced." 

In  Fidelity  Ins.  Trust  &  S.  D.  Co.  v.  Valley 
R.  Co.  32  W.  Va.  244,  9  S.  E.  180,  it  was  said : 
"The  cancelation  of  a  mortga^  on  the  record 
is  only  prima  facie  evidence  of  Its  discharge, 
and  the  o<^ner  may  prove  that  the  cancelation 
was  done  by  fraud,  accident,  or  mistake,  and,  if 
he  does  this,  his  rights  under  the  mortgage 
will  not  be  affected  by  the  improper  cancela- 
tion of  it." 

XII.  Summary. 

It  seems  that  a  mistaken  supposition  that  a 
party  will  or  will  not  do  a  particular  thing  will 
not  be  sutflcient  ground  to  have  a  release  of  a 
mortgage  lieu  canceled.  A  release  that  is  un- 
intentionally made  will  generally  aiford  ground 
for  relief  where  the  rights  of  bona  fide  purchas- 
ers arc  not  affected.  And  the  same  Is  held 
where  a  wrong  mortgage  is  released.  A  release 
entered  without  authority  will  be  ignored,  and 
the  mortgage  Hen  enforced.  One  of  the  most 
common  mistakes  connected  with  releases  of 
mortgage  is  where  the  mortgage  Is  renewed  and 
the  prior  lien  released  in  ignorance  of  an  inter- 
vening Judgment,  attachment,  mortgage  lien, 
or  other  conveyance.  Ignorance  in  such  a  case 
is  regarded  In  equity  as  equivalent  to  a  mis- 
take, and  relief  will  be  granted  where  there  is 
no  other  element  of  estoppel,  and  where  the 
party  seeking  such  i-elief  has  not  delayed  action. 
Where  a  party  acquires  title  to  the  mortgaged 
premises,  and  causes  a  mortgage  lien  thereon 
to  be  canceled  in  ignorance  of  defects  in  the  ti- 
tle, relief  in  equity  is  generally  granted  by  sub- 
rogating him  to  the  lien  of  the  mortgage  can- 
celed. A  mistake  as  to  the  amount  paid,  or  afl 
to  the  consideration  for  the  release,  will  be  cor- 
rected in  equity  where  complainant's  equity  is 
not  doubtful.  Mistakes  of  law  in  regard  to  a 
party's  rights,  or  as  to  the  effect  of  an  instru- 
ment, are  made  at  the  peril  of  the  party  acting 
thereon.  The  exceptions  to  this  are  cases 
whore  the  consideration  was  inadequate  and 
the  party  has  been  overreached  by  actual  or 
implied  fraud,  or  where  the  adverse  party  haa 
.abused  the  confidence  reposed  in  him  by  the 
party  making  the  release.  I.  T. 
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*1.  Plaintiff  yfWBM  a  lineman  in  the 
employ  of  a  teleplione  company,  and 

was  Injured  while  engaged  In  work  with  oth- 
ers, under  the  charge  of  a  foreman.  One 
Runyon  was  with  the  party,  exercising  gen- 
eral supervision  and  control  of  the  others, 
including  the  foreman,  and  at  the  same  time 
actively  participating  In  the  work.  Runyon 
was  called  the  "district  manager,"  and  had 
general  charge  of  the  .business  of  the  tele- 
phone company  throughout  a  large  territory, 
Including  the  place  where  the  work  in  ques- 
tion was  in  progress.  In  that  territory  he 
was  Intrusted  with  the  hiring  and  discharge 
of  the  employees  of  the  company,  including 
the  linemen.  'There  was  evidence  tending  to 
■how  that  the  plaintiff's  Injuries  were  the  di- 
rect result  of  negligence  on  the  part  of  Run- 
yon while  he  was  co-operating  with  the  plain- 
tiff in  the  work,  and  at  the  same  time  was 
supervising  and  directing  the  work.  Held, 
that  Runyon  was  a  fellow  servant  of  the 
plaintiff,  for  whose  negligence  the  common 
employer  cannot  be  held  liable. 

8.  The  ''svperlor  servant  rule,"  as  a 
limitation  upon  the  master's  exemption  from 
liability  to  a  servant  for  the  negligence  of  a 
fellow  servant,  does  not  obtain  in  this  state. 

8.  IVhere  there  Is  nearliarence  in  the 
performance  or  nonperformance  of 
some  civty  that  is  Imposed  by  law  upon  the 
master  for  the  safety  of  the  injured  serv- 
ant, the  master  is  responsible,  irrespective 
of  the  rank  of  the  negligent  employee;  but, 
where  the  negligence  is  in  the  performance 
or  nonperformance  of  some  duty  that  is 
merely  incidental  to  the  general  employment, 
the  master  is  not  responsible,  although  the 
negligent  servant  was  superior  in  rank  to 
him  who  was  Injured. 

(June  16,  1902.) 

ERROR  to  the  Supreme  Court  to  review 
a  iudgiuent  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
hj  defendant's  negligence.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Edward  A.  Day  and  William 
T.  Day  for  plaintiff  in  error. 

Mr.  Willard  P.  Voorheea,  for  defend- 
ant in  error: 

Tlie  injury  was  from  a  hidden  and  unex- 

•Headnotes  by  Pitnbt,  J. 

NoTK. — As  to  vice  prlnclpalshlp,  considered 
with  reference  to  the  character  of  the  act 
which  caused  the  Injury,  see  Lafayette  Bridge 
Co.  V.  Olsen  (C.  C.  App.  7th  C.)  64  L.  R.  A.  33, 
and  note;  Norton  Bros.  v.  Nadebok  (III.)  54  L. 
R.  A.  S42 :  Wellston  Coal  Co.  v.  Smith  (Ohio) 

66  L.  R.  A.  99;  Swift  &  Co.  v.  Bleise  (Neb.) 

67  L.  R.  A.  147 ;  Kelly  v.  New  Haven  S.  B.  Co. 
(CoDn.)  57  L.  R.  A.  494;  and  Southern  P. 
Co.  V.  Schoer  (C.  C.  App.  8th  C.)  57  L.  R.  A. 
707. 
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pected  danger^  and  one  which  the  plaintiff 
did  not  assume^  as  the  employee  aasaniea 
only  those  risks  of  his  employment  a^dnst 
which  he  may  protect  himself  by  ordinary 
observation  and  care. 

Durand  v.  New  York  d  L.  B,  R.  Co.  65  N. 
J.  L.  65G,  48  Atl.  1013. 

The  failure  of  Runyon,  whatever  his 
grade  of  service  may  have  been,  to  warn  the 
plaintiff,  would  be  imputable  to  the  defend- 
ant, and  the  defendant  would  be  liable. 
Assuming  Runyon  to  be  only  the  fellow 
servant,  nis  carelessness  in  that  instance  is 
the  master's  negligence,  and  the  accident  is 
then  caused  partly  by  the  n^ligence  of  the 
master  and  partly  by  that  of  the  fellow 
servant.  In  such  cases  an  action  can  be 
maintained. 

BellcviUe  Stone  Co.  v.  Mooney,  60  K.  J. 
L.  323,  38  Atl.  836;  Paulmier  v.  Erie  R.  Co. 
34  N.  J.  L.  161. 

If  Runyon  was  the  alter  ego,  then  it  mat- 
ters not  whether  the  pulling  of  the  wire  waa 
an  act  which  the  law  imposed  upon  the 
master  or  not.  This  relation  then  arises, 
not  because  the  law  impresses  it^  but  be- 
cause the  master  has  voluntarily  oonstatut- 
ed  it. 

O'Brien  v.  American  Dredging  Co.  63  N* 
J.  L.  294,  21  Atl.  324;  Smith  v.  Omford  Irtm 
Co,  42  N.  J.  L.  467,  30  Am.  Rep.  635;  Otoeii 
V.  Nixon,  61  N.  J.  L.  671,  40  Atl.  694.- 

The  doctrine  of  vice  principal  is^  where 
the  master  has  in  fact  delegated  the  dutiea 
of  his  position  to  another,  that  one  then  be- 
comes his  agent  in  fact  for  all  purposes, 
just  as  much  as  if  the  master  were  then 
personally  present,  and  his  negligent  acts 
are  imputed  to  the  master. 

Those  duties  which  the  law  imposes  upon 
the  master  cannot  be  dele|[ated  esoept  at 
the  master's  peril.  These,  if  delegated  and 
negligently  performed,  the  law  imputes  to 
the  master,  because  they  cannot  be  delegate 
ed.  The  test  of  this  is  always  whether  the 
negligent  act  or  omission  was  in  the  dis- 
charge of  the  master'Sj  or  the  servant's,, 
duty. 

Sofield  v.  Guggenheim  Smelting  Works, 
04  N.  J.  L.  608,  60  L.  R.  A.  417,  46  Atl. 
711. 

The  two  doctrines  can  run  side  by  aide,, 
and  exist  together  without  confusion  or  in- 
trusion, one  upon  the  other. 

Canadian  P.  R.  Co.  v.  Johnston,  25  L.  R. 
A.  470,  9  C.  C.  A.  687,  26  U.  S,  App.  85,  61 
Fed.  738 ;  Schroeder  v.  Flint  d  P.  M.  R.  Co^ 
103  Mich.  213,  29  L.  R.  A.  321,  61  N.  W. 
663;  Flike  v.  Boston  d  A.  R.  Co.  53  K.  Y. 
549,  13  Am.  Rep.  545. 

When  once  the  relation  of  vice  principal 
is  established,  the  sole  inquiry  is  whetW 
the  master  would  have  hem  liable  if  he  him- 
self had  been  present  and  done  the  neigli- 
gent  act. 

There  is  no  force  in  the  objection  that  the 
vice  principal  was  actually  participatingin 
the  work  which  was  then  going  on.  The 
act  is  as  if  done  by  the  mast^  in 
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and,  no  matter  what  the  character  of  that 
act,  one  of  mere  operation  or  not,  if  done 
by  the  master  in  person,  he  is  liable. 

Camden,  G.  &  W,  R,  Co,  v.  Preston^  59 
N.  J.  L.  266,  35  AM.  1119;  Berea  Stone  Co. 
V.  Kraft,  31  Ohio  St.  289,  27  Am.  Rep.  510. 

Pitney,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  a  lineman  in  the  employ 
of  the  defendant,  and  brought  this  action  to 
recover  damages  for  personal  injuries  sus- 
tained by  him  while  engaged  in  the  perform- 
ance of  his  duties.  At  the  time  of  the  oc- 
currence in  question  he  was  working  in 
company  with  two  other  linemen,  one  of 
whom,  named  Chaml^rlain,  was  the  fore- 
man. They  were  putting  up  a  line  of  wire 
^lpon  poles  in  the  streets  of  Somerville  for 
the  piu7>ose  of  making  a  connection  between 
the  residence  of  a  subscriber  and  the  central 
telephone  exchange  in  that  town.  One 
Runyon  was  with  the  party,  and  had  gen- 
eral charge  of  its  operations,  besides  par- 
ticipating actively  in  the  work.  He  was 
called  the  ''district  manager,"  and  there 
was  evidence  from  which  the  juiy  had  a 
right  to  infer  that  he  had  general  charge 
of  the  telephone  exchanges  of  the  defendant 
at  Westfield,  Plainfield,  Bound  Brook,  and 
Somerville,  and  of  the  lines  communicating 
with  each  exchange,  and  the  lines  connect- 
ing the  several  exchanges  together,  and  that 
he  was  intrusted  with  the  hiring  and  dis- 
charging of  all  employees  within  the  terri- 
tory inoicated.  Runyon  himself  was  called 
as  a  witness  for  the  defendant,  and  testified 
that  his  duties  were  "to  overlook  all  the 
work,  and  help  out  if  they  were  pushed." 
He  said:  ''1  look  after  the  whole  business, 
— everything  that  goes  on;  sometimes  have 
to  go  up  poles."  The  evidence,  in  short, 
tended  to  show  that  he  was  in  general 
charge  of  defendant's  business  throughout 
the  district  in  question,  occupying  a  posi- 
tion of  superiority  over  all  the  linemen,  yet 
engaging  at  times  personally  in  the  work 
of  line  construction.  As  to  the  cause  of  the 
accident,  plaintiff's  evidence  was  to  the  ef- 
fect that  under  the  immediate  supervision 
and  command  of  Runyon,  the  manager, 
plaintiff  ascended  a  pole,  and  stepped  from 
it  into  the  branches  of  a  neighboring  tree, 
about  20  feet  above  the  ground;  that  Run- 
yon stood  upon  the  groimd  with  the  wire 
in  his  hand ;  that  it  was  necessary  to  throw 
or  swing  the  wire  over  a  limb  of  the  tree, 
in  order  that  the  wire  might  be  raised  to  its 
proper* position  upon  the  poles;  that  there- 
upon Runyon  directed  the  plaintiff  to  bear 
down  upon  the  limb,  in  order  to  enable  him 
to  throw  the  wire  over  it.  Plaintiff  com- 
plied, and  Runyon  succeeded  in  getting  the 
wire  over  the  limb,  but  it  caught  upon  a 
twig.  Runyon  then  directed  the  plaintiff 
to  get  hold  of  the  wire,  and  place  it  where 
it  should  go.  Plaintiff  at  this  time  was 
standing  upon  the  same  limb  on  which  the 
wire  was  lodged,  and  was  preserving  his 
balance  by  the  grasp  of  his  hand  upon  a 
limb  that  extended  over  his  head.  In  obe- 
dience to  Runyon's  command,  plaintiff 
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"reached  out  upon  the  limb  for  the  wire,'*" 
when  Runyon,  suddenly  and  without  warn- 
ing, pulled  down  upon  the  wire,  breaking 
the  limb  and  precipitating  the  plaintiff  to- 
the  ground.  For  the  injuries  thus  received, 
he  sued  his  employer  in  the  present  action. 
Plaintiff  claimed  that  the  limb  would  have 
borne  his  weight,  had  it  not  been  for  the 
added  strain  caused  by  Runvon's  act  in 
pulling  upon  the  wire;  the  insistment  being 
that  l£is  was  negligence  for  which  the  em- 
ployer was  liable.  There  was  no  dispute  as 
to  the  relation  occupied  by  Runyon  to  the- 
general  business  of  the  defendant  company; 
nor  was  it  disputed  that  he  was  co-operat- 
ing with  the  ^ng  of  linemen,  and  at  the 
^ame  time  guiding  and  directing  them  in 
their  work.  It  was  denied  that  Runyon  had 
caused  the  plaintiff's  fall  Dy  pulling  down* 
upon  the  wire  or  otherwise,  but  upon  this 
point  there  was  sufficient  evidence  to  go  to* 
the  jury.  There  was  a  motion  to  nonsuit,, 
and  a  motion  that  the  jury  be  directed  to 
render  a  verdict  in  favor  of  the  defendant. 
Both  were  denied.  One  of  the  grounds  on 
which  these  motions  were  based  was  that 
Runyon  was  a  fellow  servant  engaged  in  a 
common  employment  with  the  plaintiff,  so* 
that  for  his  negligence  the  common  em- 
ployer could  not  be  held  liable.  A  request 
made  by  the  defendant  that  the  trial  judge 
should  instruct  the  jury  that  Runyon  was- 
a  fellow  servant  of  the  plaintiff,  so  that  for 
his  negligence  the  plaintiff  could  not  re- 
cover, was  also  refused.  On  the  other 
hand,  the  court  charged  the  jury  that  it 
waa  for  thera  to  determine  from  the  evi- 
dence whether  Runyon  was  a  fellow  work- 
man of  the  plaintiff,  or  was  an  official  of 
the  defenda;it  company  for  whose  acts  it 
should  be  held  liable,  at  the  same  time  giv- 
ing the  jury  to  understand  that  from  the 
fact  that  Runyon,  in  respect  to  the  work  in 
question,  was  the  superior  and  manager,  the 
others  being  subject  to  his  orders,  and  that 
by  his  orders  the  plaintiff  was  sent  into  the 
tree,  the  jury  would  have  a  right  to  find 
that  Runyon  was  an  official  of  the  defend- 
ant company,  in  such  a  sense  that  the  com- 
pany should  be  held  responsible  for  his  acts,, 
if  negligent  in  any  way.  The  jury  having 
rendered  a  verdict  in  favor  of  the  plaintiff, 
and  judgment  having  been  entered  thereon, 
the  defendant  now  assigns  for  error  the 
abovementioned  rulings  of  the  trial  judge, 
and  that  part  of  his  charge  just  referred  to. 
The  only  question  requiring  consideration 
is  whether  the  defendant  can  be  held  liable 
at  the  plaintiff's  suit  for  the  negligence  of 
Runyon,  in  view  of  the  familiar  rule  of  law 
that  exempts  the  master  from  liability  for 
personal  injuries  received  by  one  of  his 
servants  in  consequence  of  the  carelessness 
of  another,  while  both  are  engaged  in  the 
common  employment.  It  is  manifest  that, 
in  order  to  sustain  this  judgment,  we  must 
hold  that  Runyon,  by  reason  of  being  a  dis- 
trict manager,  placed  by  the  defendant  in 
entire  charge  of  its  plant,  working  force, 
and  operations  within  that  district,  with 
power  to  employ  and  discharge  subordi- 
nates, and  being  at  the  iuime  time  in  direct 
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command  of  the  work  in  which  the  plaintiff 
was  engaged,  became  the  representative  of 
the  defendant, — its  vice  principal  or  alter 
-ego, — ^in  such  a  sense  and  to  such  an  extent 
tiiat  for  his  negligence,  either  in  co-operat- 
ing with  the  other  workmen,  or  in  control- 
ling and  directing  their  work,  the  defendant 
caiii  he  held  liable  to  the  plaintiff.  In  some 
jurisdictions  a  tendency  has  been  manifest- 
-ed  to  hold  the  master  liable  to  a  servant 
who  sustains  pei'sonal  injuries  through  the 
negligence  of  a  general  superintendent  or 
department  manager,  or  of  a  servant  of  any 
srade  superior  to  that  of  the  sepvant  in- 
jured; and  this  irrespective  of  the  charac- 
ter of  the  work  in  the  performance  of  which 
the  negligence  occurs.  The  rule  that  ad- 
mits of  such  liability  is  commonly  called 
the  *•  superior  servant  rule."  It  obtains  in 
Ohio  and  some  other  states.  Little  Miami 
R,  Co,  V.  Stevens,  20  Ohio,  415;  Cleveland, 
C.  d  C.  /?.  Co.  V.  Keary,  3  Ohio  St.  201; 
Berea  Stone  Co,  v.  Kraft,  31  Ohio  St,  287, 
21  Am.  Rep.  510.  But  the  courts  of  our 
own  state  have  never  adopted  this  rule. 
There  are  expressions  in  some  opinions  in- 
dicating a  recognition  of  such  a  limitation 
upon  the  master's  exemption  from  liability 
to  his  servant  for  the  n^ligence  of  a  fellow 
servant.  But  the  liability  has  not  in  any 
case  been  imposed  upon  the  master  on  the 
mere  ijround  that  the  negligent  servant  oc- 
cupied a  position  of  superiority  or  control 
over  the  party  injured.  In  Smith  v.  Oxford 
Iron  Co.  42  N.  J.  L.  467,  36  Am.  Rep.  635 ; 
O'Brien  v.  AmeiHcan  Dredging  Co.  53  N.  J. 
L.  291,  21  Atl.  324,  and  Gilmore  v.  Oxford 
Iron  c§  Nail  Co.  55  N.  J.  L.  39,  25  Atl.  707, 
all  of  which  were  decided  by  the  supreme 
•court,  the  relative  rank  of  the  negligent 
servant  and  the  injured  servant  was  re- 
ferred to;  but  the  decision  in  each  instance 
turned  upon  the  question  whether  the  negli- 
gence arose  in  the  performance  of  a  mere 
serA'ant's  duty,  or  in  that  which  the  law  im- 
posed upon  the  master.  In  the  Smith  Case 
the  liability  was  sustained  because  the  neg- 
ligence consisted  in  the  failure  to  perform 
a  duty  which  the  common  employer  owed  to 
the  injured  servant,  and  which  could  not 
he  delegated.  In  the  O'Brien  and  Oilmore 
Cases  tiie  liability  of  the  employer  was  de- 
nied, notwithstanding  the  negligent  servant 
was  superior  to  him  who  was  injured,  and 
tliis  on  the  ground  that  the  negligence  oc- 
curred in  the  performance  of  the  work  of  a 
mere  fellow  workman.  Numerous  recent 
•decisions  in  this  court  proceed  upon  the 
same  general  principle,  viz.,  that,  where  the 
negligence  is  in  the  performance  or  nonper- 
formance of  some  duty  tnat  is  imposed  by 
law  upon  the  master  for  the  safety  of  the 
injured  servant,  the  master  is  responsible, 
irrespective  of  the  rank  of  the  negligent  em- 
ployee, but,  where  the  negligence  is  in  the 
performance  or  nonperformance  of  some 
duty  that  is  merely  incidental  to  the  gen- 
eral employment,  the  master  is  not  respon- 
sible, although  the  negligent  ser\'ant  was 
superior  in  rank  to  him  who  was  injured, 
or  may  at  other  times  have  been  intrusted 
with  the  performance  of  the  master's  du- 
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ties.  Some  of  these  decisions  are  cited  in 
an  opinion  delivered  at  the  present  term  of 
tJiis  court  in  the  case  of  Smith  v.  Erie  B. 
Co.  [42  Atl.  034].  The  quotations  there 
given  from  the  opinions  in  Maker  v.  Thrapp, 
59  N.  J.  L.  186,  36  Atl.  1057;  McLaughlin 
V.  Camden  Iron  Works,  60  N.  J.  L.  557,  38 
Atl.  '577,  and  Curley  v.  Hoff,  62  N.  J.  L. 
758,  42  Atl.  731,  are  equally  applicable  to 
the  present  case. 

It  has  not  been  forgotten  that  Runyon,  at 
the  time  of  the  occurrence  in  question,  not 
only  held  a  position  of  superiority  to  the 
plaintiff,  but  was  actually  exercising  his 
authority  by  guiding  and  directing  the 
plaintiff's  movements  at  the  moment  of  the 
accident.  Although  ^n  so  doing  Runyon 
did,  in  a  sense,  represent  the  common  mas- 
ter, yet,  according  to  the  great  weight  o! 
authoritative  decisions,  such  conveyance  of 
orders  is  merely  incidental  to  the  common 
employment,  and  is  not  a  duty  for  whose 
nonperformance  or  negligent  performance 
the  master  can  be  held  liable  in  damag^es  to 
one  of  his  servants  who  may  be  injured 
thereby.  What  is  known  as  the  "superior 
servant  rule,"  already  adverted  to,  has  for 
its  foundation  the  notion  that  the  superior 
servant  embodies  the  authority  of  the  com- 
mon master,  so  as  to  impose  a  liability  up* 
on  the  latter  for  his  defaults.  As  already 
shown,  this  rule  has  been  distinctly  repu- 
diated in  this  state.  It  may  be  added  that 
it  is  now  rejected  almost  universally  in 
other  jurisdictions.  One  of  the  most  con- 
spicuous decisions  sustaining  it  was  the 
Ross  Case,  in  the  United  States  Supreme 
Court,  decided  in  the  year  1884  by  a  divid- 
ed court  (112  U.  S.  377,  28  L.  ed.  787,  5 
Sup.  Ct.  Rep.  184),  where,  principally  on  the 
authority  of  the  Ohio  and  Kentucky  deci- 
sions, a  railroad  company  was  held  liable  to 
a  locomotive  engineer  for  injuries  sustained 
through  the  negligence  of  the  train  con- 
ductor in  failing  to  communicate  running 
orders  to  the  engineer ;  it  appearing  that  by 
the  general  rules  of  the  company  the  con- 
ductor had  charge  and  control  of  the  train 
and  all  persons  employed  on  it,  and  was  re- 
sponsible for  its  movements  while  on  the 
road,  and  that  the  conductor  was  specially 
charged  with  the  duty  of  communicating 
the  running  orders  to  the  engineer.  But 
the  Ross  Case,  after  being,  in  effect,  serious- 
Iv  criticised  by  the  same  court  in  Baltimore 
i  O.  R.  Co.  V.  Baugh,  149  U.  S.  368,  37  L. 
ed.  772,  13  Sup.  Ct.  Rep.  914,  was  at  last 
distinctly  overruled  in  New  England  R,  Co. 
V.  Conroy,  175  U.  S.  323,  44  L.  ed.  181,  20 
Sup.  Ct.  Rep.  85.  In  an  able  article  by 
Judge  Dillon  on  the  American  Law  Con- 
cerning Employer's  Liability,  in  24  Am. 
Law  Rev.  p.  189,  after  reviewing  the  his- 
tory of  the  adjudications  in  this  country, 
he  Uses  the  following  well-considered  Ian* 
soilage:  "In  the  general  American  law,  as 
I  understand  it,  the  doctrine  of  vice  princi- 
pal exists  to  this  extent,  and  no  further, 
viz.^  that  it  is  precisely  commensurate  with 
the  master's  personal  duties  towards  his 
servants.  As  to  these,  the  servant  who  rep- 
resents the  master  is  what  we  may,  for  con- 
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veoience,  call  a  vice  principal,  for  whose 
acts  and  neglects  the  master  is  liable.  Be- 
yond this,  the  employer  is  liable  only  for 
his  own  personal  negligence.  This  is  a 
plain,  sound.,  safe,  and  practicable  line  of 
distinction.  We  know  where  to  find  it  and 
how  to  define  it.  It  begins  and  ends  with 
the  personal  duties  of  tlie  master.  Any  at- 
tempt to  refine,  based  upon  the  notion  of 
'grades'  in  the  service,  or,  what  is  much  the 
same  thing,  distinct  'departments*  in  the 
service  (which  departments  frequently  ex- 
ist only  in  the  imagination  of  the  judges, 
And  not  in  fact),  will  only  breed  the  confu- 
sion of  the  Ohio  and  Kentucky  experiments, 
whose  courts  have  constructed  a  labyrinth 
in  which  the  judges  that  made  it  seem  to  be 
able  to  'find  no  end,  in  wandering  mazes 
lost.'  "  Now,  it  is  obvious  that  the  work  in 
which  Runyon  was  engaged,  and  wherein  the 
jury  have  found  him  negligent,  was  the 
mere  perforraance  of  the  general  service  of 
the  emploj'er  in  common  with  the  plaintiif. 
For  all  purposes  of  throwing  the' wire  over 
the  limb  upon  which  the  plaintiff  stood^  he 
was,  to  all  intents  and  purposes,  a  lineman, 
like  the  plaintiff.  The  circumstance  that 
at  other  times  Runyon  may  have  been  called 
upon  to  perform  duties  that  were  "personal" 
to  the  master,  in  the  sense  that  Runyon's 


negligence  in  their  performance  or  nonper- 
loi-mance  would  be  chargeable  to  the  em- 
ployer, is  immaterial  upon  the  present  case. 

In  behalf  of  the  plaintiff,  it  is  argued 
that  if  the  master  in  the  case  at  hand  had 
been  an  individual,  instead  of  a  body  corpo- 
rate, and,  being  personally  present,  had 
pulled  the  wire  negligently,*  causing  injury 
to  the  plaintiff,  he  would  be  liable.  This 
may  he  readily  conceded.  So,  also,  it  may 
be  granted  that,  if  Runyon  was  negligent  to 
the  injury  of  the  plaintiff,  Runyon  was  lia- 
ble. In  either  case  the  liability  would  be 
imposed  upon  the  individual  for  his  own 
negligence,  and  without  any  resort  to  the 
innxim  Respondeat  superior,  which  lies  at 
the  foundation  of  the  master's  liability  for 
the  defaults  of  his  servants.  This  liability, 
on  familiar  principles,  does  not  lie  in  favor 
of  a  fellow  servant. 

It  appearing  clearly  that  Runyon  was  the 
fellow  servant  of  the  plaintiff,  the  common 
employer  could  not  be  held  liable  for  his 
negligence,  in  the  absence  of  evidence  tend- 
ing to  show  that  he  was,  in  general,  incom- 
petent or  unfit  for  the  duty  he  was  set  to 
perform.  It  follows  that  the  trial  judge 
erred  in  refu.sing  the  motion  to  direct  a  ver- 
dict for  the  defendant. 

The  judgment  should  he  reversed. 
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1.  Granting  more  relief  tiian  1«  de- 
manded by  the  complaint  does  not  render 
a  default  Judgment  void  so  as  to  subject  It 
to  collateral  attack. 

2.  Under  a  statute  proxldlnar  tbat  an 
action  la  deemed  to  lie  pending:  from 
the  time  of  its  commencement  until  Its  final 
determination  upon  appeal,  or  until  the  time 
for  appeal  has  passed,  a  mortgagee  of  land 
which  has  been  restored  to  the  mortgagor  by 
a  default  Judgment  against  his  grantee  takes 
subject  to  the  contingency  of  having  his 
title  defeated  by  the  opening  of  the  Judg- 
ment through  proceedings  taken  In  proper 
time,  and  the  dismissal  of  the  action. 

{Cortion,  J.f  dissents.) 
(March  1,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Yankton  Coun- 
ty in  favor  of  complainant  in  a  suit  to  can- 
cel a  mortgage.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Note. — As  to  rights  of  purchaser  pendente 
lite,  see.  In  this  series,  Houston  v.  Tlmmerman 
(Or.)  4  L.  R.  A.  716,  and  note;  Benton  v. 
Shafer  /Ohio)  7  L.  R.  A.  812;  Andrews  v.  Na- 
tional Foundry  &  Pipe  Works  (C.  C.  App.  7th 
C.)  38  L,  R.  A.  139 ;  and  Alliance  Trust  Co.  v. 
Nettleton  Hardware  Co.  (Miss.)  36  L.  R.  A. 
155. 
58  L.  R.  A. 


Mr.  Robert  B.  Tripp,  for  appellant: 

Where  the  complaint  states  a  cause  of 
action,  and  the  plaintiff  in  his  special 
prayer  has  failed  to  ask  sufficient  relief,  or 
1ms  even  mistaken  the  particular  relief  to 
which  he  is  entitled,  he  can  have  full,  ade- 
quate relief  under  a  general  prayer,  such  as 
was  attached  to  this  complaint. 

Mutual  Bldg.  d  L.  Asso.  v.  Wyeth,  105 
Ala.  639,  17  So.  45;  People  ex  rel.  Field  v. 
Turner,  1  Cal.  152;  Rollins  v.  Forbes,  10 
Cnl.  299;  Herring  v.  Neely,  43  Iowa,  157; 
Laverty  v.  Hexton,  41  Iowa,  435;  McClun 
V.  McClun,  170  111.  376,  52  N.  E.  928;  8loan 
V.  Hafe  Deposit  <f-  T.  Co.  73  Md.  239,  20  Atl. 
922;  Thompson  v.  Heywood,  129  Mass.  401; 
Landis  v.  Olds,  9  Minn.  90,  Gil.  79;  Bark- 
well  V.  Swan,  69  Miss.  907,  13  So.  809; 
Muenhs  v.  Bunch,  90  Mo.  500,  3  S.  W.  63; 
Wood  V.  Broum,  34  N.  Y.  346;  Hemson  v. 
Decker,  29  How.  Pr.  385;  Grafton  v.  Rem- 
sen,  16  How.  Pr.  32;  Riddle  v.  Roll,  24  Ohio 
St.  572;  Ross  v.  Carroll,  33  S.  C.  202,  US. 
E.  700;  Garvin  v.  Ball,  83  Tex.  295,  18  S. 
W.  731 ;  Silberherg  v.  Pearson,  75  Tex.  288, 
12  S.  W.  850;  Beardsley  v.  Hall,  9  Tex. 
119;  Hardy  v.  De  Leon,  5  Tex.  246;  Phil- 
lips,  (^de  PI.  §  219. 

If  an  objection  of  any  kind  existed  to  the 
prayer,  it  would  not  avail  on  this  attach- 
ment. 

Hannoner  v.  Jacohson,  47  Ark.  31,  14  S. 
W.  458;  Chase  v.  Christ ianson,  41  Cal,  253; 
Blondcau  v.  Snyder,  95  Cal.  521,  31  Pac. 
591:  Kctchum  v.  White,  72  Iowa,  193,  33 
N.  W.  627;  State  v.  Bo?  low,  61  Iowa,  572, 
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16  X.  W.  733;  First  A'a*.  Bank  v.  Hughes, 
10  Mo.  A  pp.  7;  Harrison  v.  Union  Trust  Co. 
144  N.  Y.  326,  39  N.  E.  353;  Peck  v.  New 
York  d  N.  J.  R.  Co,  85  N.  Y.  250;  Brenen 
V.  yorth,  7  App.  Div.  79,  39  N.  Y.  Supp. 
D76;  Ryan  v.  New  York,  91  Hun,  470,  36 
N.  Y.  Supp.  315;  Ross  v.  Carroll,  33  S.  C. 
202,  11  S.  E.  760;  Kendall  v.  Mather,  48 
Tex.  598;  Chaffee  v.  Hooper,  64  Vt.  513; 
Jones  V.  t/ofwrs,  78  Wis.  446,  47  N.  W.  728; 
Van  Fleet,  CJollateral  Attack,  §S  248,  753. 

Subsei^uent  purchasers,  encumbrancers,  or 
other  third  persons,  can  always  safely  act 
on  a  valid  unsuperseded  judgment  of  a 
court  of  general  jurisdiction. 

Weher  v.  Tschetter,  1  S.  D.  206,  46  N.  W. 
201 ;  Minnesota  Thresher  Mfg.  Co,  v. 
Schaack,  10  S.  D.  511,  74  N.  W.  446;  Re 
Kirby,  10  S.  D.  322,  414,  39  L.  R.  A.  856, 
859,  73  N.  W.  92,  907. 

Section  5343  introduces  no  new  rule, 
merely  recognizes  that  which  "existed  inde- 
pendently of"  it. 

Deering,  Civ.  Code  Proc.  S  1049,  n; 
yaftzger  v.  Qregg,  99  Cal.  83.  33  Pac.  757 ; 
1  mU's  Anno.  Laws  (Or.)  §  514,  p.  464; 
Jorgenson  v.  Minneapolis  d  8t.  L,  R.  Co.  26 
Minn.  209;  Lytle  v.  Pope,  11  B.  Mon.  297. 

If,  in  any  possible  view  of  the  law  that 
could  be  conceived  of,  it  could  be  main- 
tained that  there  was  a  pendency  of  that 
action  as  against  Mr.  Blanchard,  it  is  not 
available  here  for  two  reasons:  First,  its 
pendency  terminated  with  the  judgment; 
and,  second,  it  was  not  so  defended  as  would 
constitute  a  peadency, — controversy  contin* 
iiing, — as  against  him. 

Page  v.  WaHng,  7Q  N.  Y.  474;  Scudder 
V.  Sargent,  15  Neb.  102.  17  N.  W.  369; 
Jfoivard  v.  Huron,  6  S.  D.  180,  80  N.  W. 
803;  yorthem  Trust  Co.  v.  Crystal  Lake 
Cemetery  Asso.  67  Minn.  131,  69  N.  W.  708; 
Valentine  v.  Austin,  124  N.  Y.  400,  26  N. 
E.  073. 

For  a  party  to  successfully  maintain  no- 
tice by  pendency  against  a  subsequent  pur- 
chaser or  encumbrancer,  he  must  have  dili- 
gently prosecuted  or  defended  the  action. 

Davis  V.  Bonar,  15  Iowa,  171 ;  Moody  v. 
Millen,  103  Ga.  452,  30  S.  E.  258 ;  Hernng- 
fon  V.  McCollum,  73  111,  483;  Howard  v. 
Entreken,  24  Kan.  428;  Karr  v.  Bums,  1 
Kan.  App.  232,  40  Pac.  1087;  Kellar  v. 
Stanley,  86  Ky.  240,  5  S.  W.  477;  Herring- 
tcm  V.  Herrington,  27  Mo.  562;  Davis  v. 
Hall  90  Mo.  659,  3  S.  W.  382;  Scudder  v. 
Sargent,  15  Neb.  102,  17  N.  W.  369;  Wat- 
son V,  Ullrich,  18  Neb.  186,  24  N.  W.  732; 
Security  Abstract  of  Title  Co.  v.  Longacre, 
56  Neb.  469,  76  N.  W.  1073;  Valentine  v. 
Austin,  124  N.  Y.  400,  26  N.  E.  973;  Hun- 
ter v.  Ruff,  47  S.  C.  525,  25  S.  E.  66; 
Wortlmtn  y.  Boyd,  66  Tex.  401, 1  S.  W.  109; 
Mills  v.  Bliss,  55  N.  Y.  139;  Beman  v.  Todd, 
124  N.  Y.  114,  26  N.  E.  326;  Fitzsimons  v. 
Drought,  16  App.  Div.  413,  44  N.  Y.  Supi>. 
453;  Wagner  v.  Perry,  51  Hun;  199,  3  N. 
y.  Supp.  880;  Murray  v.  Barth,  24  N.  Y. 
Supp.  921 ;  Hailey  v.  Ano,  136  N.  Y.  569, 
32  N.  E.  1008. 

Under  the  law  of  pendency  an  action  or 
controversy  is  deemed  to  be  pending  after  a 
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judgment  of  dismissal,  ''without  prejudice'" 
for  a  reasonable  time  to  enable  plaintiff  to 
avail  himself  of  the  leave  given  to  com- 
mence another  action. 

Ferrier  v.  Buzick,  6  Iowa,  258;  Herring- 
ton  V.  McCollum,  73  111.  483;  Foote  v, 
Oibbs,  1  Gray,  412;  Durant  v.  Essea  Co.  7 
Wall.  109,  19  L.  ed.  156. 

As  it  respects  third  persons,  whatever  has 
been  done  under  the  judgment  whilst  it  re- 
mained in  full  force  is  valid  and  binding. 

Bank  of  United  States  v.  Bank  of  Wash- 
ington, 6  Pet.  17,  8  L.  ed.  304;  Freeman,. 
Judgm.  1046;  Furman  v.  Furman,  153  N. 
Y.  309,  47  N.  E.  577 ;  Schmidt  v.  Niemeyer,^ 
100  Mo.  207,  13  S.  W.  406;  Withers  v. 
Jacks,  79  Cal.  297,  21  Pac.  824;  Purser  v. 
Cady  (Cal.)  49  Pac.  180;  Florida  C.  R.  Co. 
v.  Bisbes,  18  Fla.  60;  Haatnas  v.  Hannas,. 
110  111.  53;  Wadhams  v.  Gay,  73  111.  415; 
Fergus  v.  Woodu>orth,  44  111.  374;  MeCor- 
miok  V.  McClure,  6  Blackf.  466,  39  Am.  Dec. 
441 ;  Thomas  v.  yicklas,  58  Iowa,  49,  II  N. 
W.  722 ;  Phillips  v.  Oermon,  43  Iowa,  101 ; 
Evans  v.  Kahr,  60  Kan.  719,  57  Pac.  960^ 
58  Pac.  467;  Phillips  v.  Johnson,  7  Mart. 
(La.)  226,  12  Am.  Dec.  605;  Taylor  v. 
Lauer,  26  La.  Ann.  307;  Macklin  v.  AUen- 
berg,  100  Mo.  337,  13  S.  W.  350;  Parker  v. 
Courtnay,  28  Neb.  605.  44  N.  W.  863;  Mc- 
Auslatid  v,  Pundt,  1  Neb.  211,  93  Am.  Dec 
358:  Langley  v.  Warner,  3  N.  Y.  327;  Olv- 
phant  V.  Phyfe,  27  Misc.  64,  58  N.  Y.  Supp. 
217;  Lovett  v.  Qermaai  Reformed  ChureK 
12  Barb.  67;  Taylor  v.  Boyd,  3  Ohio,  338, 
17  Am.  Dec.  603;  Ludlow  v.  Kidd,  3  Ohio 
St.  641;  Menges  v.  Dentler,  33  Pa.  495,  75 
Am.  Dec.  616;  Anderson  v.  Ammonett,  9 
Lea,  11;  Rector  v.  Fitzgerald,  8  O.  C.  A. 
277,  19  U.  S.  App.  423,  59  Fed.  808. 

It  would  be  unconscionable,  as  against  a 
good-faith  purchaser  or  encumbrancer,  to 
relieve  a  person  from  the  legitimate  result 
of  his  own  voluntary  act. 

1  Story,  Eq.  Jur.  §§  108,  434;  2  Pom.  Eq. 
Jur.  §§  770,  828,  829;  Craig  v.  Major,  139 
Ind.  624,  35  N.  E.  1098;  Hamlin  v.  Mc- 
Cahill,  Clarke,  CK.  255 ;  Valentine  v.  Lunt, 
115  N.  Y.  406,  22  N.  E.  209;  Franklin  Sav. 
Bank  v.  Taylor,  4  C.  C.  A.  55,  9  U.  S.  App. 
406,  53  Fed.  854;  Knobloch  v.  Mueller,  123 
111.  560,  17  N.  E.  700;  Heyder  v.  Excelsior 
Bldg.  &  L.  Asso.  yo.  2,  42  N.  J.  Eq.  403, 
50  Am.  Hep.  49,  8  Atl.  310;  Broumell  v. 
Storm  Lake  Bank,  63  Iowa,  764,  19  N.  W. 
788;  Latvrence  v.  Guaranty  Invest,  Co,  51 
Kan.  222,  32  Pac.  816;  Hudepohl  v.  Liberty 
Hill  Water  d  Min,  Co.  94  Cal.  588,  29  Pac. 
1025 ;  Thompson  v.  Samson,  64  Cal.  330,  30 
Pac.  980;  Reeves  v.  Hager,  101  Tenn.  712, 
50  S.  W.  760. 

Messrs.  Gamble,  Tripp,  St  Holmaa, 
also  for  appellant,  in  support  of  petition  for 
rehearing : 

There  is  just  as  good  reason,  and  perhaps 
a  sounder  policy,  for  sustaining  a  sale  or 
mortgage  on  a  quieted  title  than  there  is 
for  sustaining  a  title  on  execution  sale. 

Wndh/ims  v.  Gay,  73  111.  422;  Howard  v. 
Entreken,  24  Kan.  428;  Ashmore  v.  Mc- 
Donnell, 39  Kan.  669,  18  Pac.  821;  Vogler 
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V.  Montgomery,  54  Mo.  682;  Anderson  v. 
Ammonett,  9  Lea,  1. 

Messrs,  Trench.  Sc  Orvls,  for  respond- 
•ent: 

A  decree  which  adjudicates  a  matter  not 
presented  by  the  pleadings,  nor  within  the 
issue,  is  a  nullity. 

Munday  v.  Vail,  34  N.  J.  L.  418;  Rey- 
nolds V.  Stockton,  43  N.  J.  Eq.  211,  10  N. 
K  385;  Seamster  v.  Blackstock,  83  Va.  232, 
2  S.  E.  36. 

A  default  judgment  ordering  a  payment 
of  the  amount  adjudged  in  gold  coin  is  void 
as  to  such  provision,  where  the  complaint 
showed  no  promise  to  pay  in  coin,  but  is  not 
invalid  as  a  whole. 

Belford  v.  Woodward,  168  111.  122,  29  L. 
R.  A.  693,  41  N.  E.  1097;  People  use  of 
Newton  V.  Seelye,  146  111.  189,  32  N.  E.  468 ; 
Watson  V.  San  Francisco  &  H,  B.  R.  Co,  60 
Cal.  623;  McArthur  v.  Southard,  10  S.  D. 
666,  74  N.  W.  1031. 

No  final  judgment  had  ever  been  entered 
in  the  case  of  Parszyk  v.  Mach,  The  action 
was  pending  at  the  time  Mr.  Blanchard  took 
Ills  mortgage  upon  the  land  involved  in  that 
action. 

Re  Blythe,  99  Cal.  472,  34  Pac.  108; 
yaffzgcr  v.  Oregg,  99  Cal.  83,  33  Pac.  757 ; 
Fresno  Milling  Co,  v.  Fresno  Canal  d  Irrig, 
Co,  36  Pac.  412;  Harris  v.  Bamhart,  97 
Cal.  546,  32  Pac.  689;  Elder  v.  Horseshoe 
Miu,  d  Mill,  Co,  11  S.  D.  696,  79  N.  W.  834; 
Re  Kirhy,  10  S.  D.  322,  39  L.  R.  A.  856,  73 
N.  W.  92. 

It  was  the  duty  of  Mr.  Blanchard  to  as- 
<*ertain  in  advance  who  was  in  possession  of 
the  land,  and  by  what  right  she  claimed  to 
hold  it.,  and,  if  he  neglected  this  duty,  it  is 
only  just  that  he  should  be  charged  with 
the  knowledge  that  he  would  have  obtained 
had  be  performed  it. 

Hodge  v.  Amerman,  40  N.  J.  Eq.  99,  2 
Atl.  260;  Scheerer  v.  Cuddy,  86  Cal.  270,  24 
Pac.  713;  Sapp  v.  Walker,  66  Iowa,  497,  24 
N.  W.  14;  Banner  v.  Ward,  21  Fed.  820. 

It  is  never  the  duty  of  the  owner  to  be 
on  guard,  as  against  anyone  taking  an  en- 
cumbrance; but  it  is  always  the  imperative 
duty  of  the  latter  to  see  to  it  that  no  one 
aside  from  his  mortgagor  has  any  right  or 
interest  in  the  land. 

Krider  v.  Lafferty,  1  Whart.  318;  Buck 
V.  Holt,  74  Iowa,  294,  37  N.  W.  377 ;  Ells- 
tjoorth  V.  Low,  62  Iowa,  178,  17  N.  W.  461; 
Wickes  V.  Lake,  25  Wis.  71;  Hatch  v.  Bige- 
lo^o,  39  111.  546;  Mallett  v.  Kaehler,  141  111. 
70,  30  N.  E.  649;  Feirhaugh  v.  Masterson, 
1  Idaho,  135;  Higgins  v.  White,  118  111. 
€19,  8  N.  E.  808;  Ewing  v.  Burnet,  11  Pet. 
53,  9  L.  ed.  629;  Ellicott  v.  Pearl,  10  Pet. 
442,  9  L.  ed.  488 ;  Hansen  v.  Berthelsen,  19 
Neb.  433,  27  N.  W.  423;  Lamoreux  v.  Hunt- 
icy,  68  Wis.  24,  31  N.  W.  331. 

Haney,  P.  J.,  delivered  the  opinion  of  the 
court : 

This  appeal  is  from  an  order  sustaining  a 
demurrer  to  the  answer  on  the  ground  that 
it  fails  to  state  a  defense.  Defendant  hav- 
ing elected  to  stand  on  his  answer,  ju( 
raent  was  rendered  in  favor  of  the  jplainti: 
from  which  the  defendant  appealed. 
58  L.  R.  A. 


The  following  facts  are  admitted  by  the 
demurrer:  In  September,  1882,  Joseph 
Parszyk,  who  owned  a  quarter  section  of 
land  m  Yankton  county,  executed  and  deliv- 
ered a  warranty  deed  purporting  to  convey 
the  same  to  Annie  Mach,  plaintiff  in  this 
action.  The  deed,  having  been  duly  ac- 
knowledged, was  recorded  October  3,  1882. 
In  November,  1896,  Parszyk  commenced  an 
action  to  have  the  deed  canceled,  alleging  in 
his  complaint  that  when  it  was  executed  he 
was  of  unsound  mind  and  wholly  incapable, 
by  reason  of  his  mental  derangement,  of  per- 
fomiing  any  act  of  business,  that  he  had 
subsequently  been,  restored  to  mental  capac- 
ity, that  prior  to  the  commencement  of  tlie 
action  he  offered  to  restore  everything  of 
value  received  at  the  time  of  the  convey- 
ance, that  such  offer  was  rejected,  and  that 
th**  defendant  therein  refused  to  reconvey 
the  land.  He  demanded  judgment  "that  the 
warranty  deed  from  plaintiff  to  defendant 
be  delivered  up  for  cancelation,  and  that  the 
said  de«l  be  auly  canceled  of  record  by  the 
register  of  deeds  of  said  county,  and  for 
such  other  and  further  relief  as  may  be 
just  and  equitable,  besides  the  costs  of  this 
action."  The  summons  was  personally 
served  upon  Annie  Mach  in  Yankton  county. 
On  January  23,  1897,  she  having  made  de- 
fault, a  judgment  was  entered  wherein  it 
was  ordered,  adjudged,  and  decreed  that  the 
deed  from  Parszyk  to  her  "be,  and  the  same 
is  hereby,  canceled,  and  the  title  to  the  said 
described  property  be,  and  it  is  hereby,  con- 
firmed in  the  plaintiff,  Joseph  Parszyk,  and 
the  register  of  deed's  of  Yankton  county, 
South  Dakota,  is  hereby  authorized  and  di- 
rected to  cancel  said  deed  of  record;  and  it 
is  further  ordered  that  the  defendant,  Annie 
Mach,  and  all  persons  claiming  by,  through, 
or  under  her,  be,  and  she  and  they  are  here- 
by, forever  barred  and  enjoined  from  assert- 
ing any  right,  title,  or  interest  of  whatso- 
ever kind  to  said  property."  On  January  29, 
1897,  after  this  Judgment  had  been  duly  re- 
corded in  the  office  of  the  register  of,  deeds, 
Parszyk  borrowed  $800  of  the  defendant, 
Blanchard,  giving  as  security  a  mortgage  •on 
the  land  in  controversy,  which  was  recorded 
on  the  same  day.  On  the  following  day 
Annie  Mach,  by  her  attorneys,  served  upon 
the  attorneys  for  Parszyk  a  notice  of  mo- 
tion to  vacate  the  default  judgment  and  for 
leave  to  serve  and  file  an  answer.  This  mo- 
tion coming  on  for  hearing  on  March  23, 
1897,  it  was  ordered  that  the  default  be 
opened  and  that  the  defendant  be  allowed  to 
Rerve  and  file  an  answer.  An  appeal  hav- 
ing been  taken  to  this  court,  the  order  open- 
ing the  default  was  affirmed.  Parszyk  v. 
Mach,  10  S.  D.  666,  74  N.  W.  1027.  On  De- 
cember 1,  1898,  a  judgment  was  entered  on 
motion  of  the  plaintiff,  Parszyk,  dismissing 
the  action  without  prejudice  and  awarding 
the  defendant  her  costs  and  disbursements. 
In  the  meantime  the  land  had  been  sold  un- 
der and  by  virtue  of  the  power  of  sale  con- 
tained in  the  mortgage,  and  a  certificate  of 
sale  issued  to  the  mortgagee,  the  defendant 
in  this  action.  After  the  former  action  was 
dismissed,    the    present    action    was     com- 
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menced,  for  the  purpose  of  having  defend- 
ant's mortgage  declared  to  be  void  and  of 
no  legal  etl'ect. 

If  Parszyk  was  a  person  entirely  without 
understanding  when  the  deed  to  plaintiff 
was  executed,  title  to  the  land  in  controver- 
8y  was  not  conveyed  from  the  former  to  the 
latter.  Comp.  I^aws,  §  2519.  If  he  was 
then  a  person  of  unsound  mind,  but  not  en- 
tirely without  understanding,  his  incapacity 
not  having  been  judicially  determined,  the 
title  passed,  subject  to  rescission.  Id.  § 
2620.  If  Parszyk  belonged  to  the  first- 
mentioned  class  of  persons,  the  title  was  in 
fact  in  him  when  the  mortgage  was  execut- 
ed, independently  of  the  default  judgment. 
While  record  evidence  of  a  transfer  may, 
under  certain  circumstances,  be  conclusive, 
the  recording  of  an  instrument  or  judgment 
affecting  real  property  in  the  office  of  the 
register  of  deeds  does  not  of  itself  transfer 
the  title.  In  this  state  there  may  bo  a 
valid  transfer,  as  between  the  parties  there- 
to and  those  having  notice  thereof,  by  means 
of  an  unrecorded  instrument.  Comp.  Laws, 
§  3297.  Although  purchasers  of  the  plain- 
tiff for  value  and  without  notice  might  have 
been  protected  by  the  record  evidence  of  the 
transfer  from  Parszyk  to  her,  as  between 
the  parties  to  the  warranty  deed,  there  was 
no  transfer  in  fact,  if  Parszyk  was  a  per- 
son entirely  without  understanding  when 
that  instrument  was  executed.  However, 
no  issue  is  raised  by  the  answer  as  to  Par- 
azyk's  mental  condition  in  fact;  the  defend- 
ant basing  his  rights  alone  upon  the  exist- 
ence of  the  default  judgment  when  his  mort- 
gage was  executed.  As  his  counsel  has  ar- 
gued the  case  upon  the  theory  that  the  judg- 
mert  operated  to  transfer  the  title  from  the 
plaintiff'  to  Parszyk,  it  will  be  assumed  that 
the  deed  from  Parszyk  to  the  plaintiff  con- 
veyed tlie  title,  subject  to  the  former's  right 
of  rescission.  We  will  also  assume  that  the 
judgment  revested  title  in  Parszyk,  and 
proceed  to  consider  what,  if  any,  effect  its 
vacation  had  on  the  mortgage  executed 
after  it  was  entered  and  before  the  default 
was  opened  by  order  of  the  circuit  court. 
The  judgment  was  either  regular,  erroneous, 
or  void.  If  it  was  void,  it  was  ineffectual 
for  any  purpose,  and  defendant  could  derive 
no  title  through  it.  If  it  was  merely  erro- 
neous, or  if  it  was  in  all  respects  regular, 
assuming  that  title  can  be  transferred  by 
the  mere  entry  of  a  judgment,  defendant's 
rights  under  the  mortgage  are  unassailable, 
unless  affected  by  the  subsequent  proceed- 
ing? in  the  action  wherein  the  judgment  w^as 
rendered.  Was  the  judgment  void?  The 
court  had  jurisdiction  of  the  parties.  It 
had  authority  to  hear  and  determine  actions 
for  the  rescission  of  contracts  and  convey- 
ances made  by  persons  of  unsound  mind; 
and  the  complaint  stated  facts  sufficient  to 
constitute  a  cause  of  action.  Parszyk  v. 
Mach,  10  S.  D.  555,  74  N.  W.  1027. 

It  is  contended,  however,  that  the  judg- 
ment was  void,  for  the  reason  that  it 
granted  relief  not  demanded  in  the  com- 
plaint. In  the  decision  on  the  appeal  from 
the  order  opening  the  default,  this  court 
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said  ''that,  while  the  complaint  states  a 
cause  of  action,  no  substantial  relief  was 
demanded;  and,  there  being  no  answer, 
nothing  in  excess  of  the  prayer  could  be 
granted.  In  order  to  sustain  a  judgment 
by  default  under  §  5097,  9upra^  although 
the  pleader  has  stated  facts  that  are  action- 
able, the  relief  granted  must  not  exceed 
what  was  demanded.  Simonaon  v.  Blaker 
20  How.  Pr.  484;  Bullwinker  v.  Ryker,  12 
Abb.  Pr.  311.  That  the  decree  in  this  in- 
stajice  grants  relief  not  demanded  is  so  clear 
that  further  comment  w^ould  be  wholly 
gratuitous."  It  was  further  decided — ^the 
only  question  necessarily  involved  in  the 
appeal — that  the  circuit  court  did  not  abuse 
its  discretion  in  opening  the  default.  Par- 
szyk V.  Mach,  10  S.  D.  555,  74  N.  W.  1027. 
This  court  having  evidently  assumed  that 
it  was  dealing  with  a  direct  attack,  its  deci- 
sion cannot  be  construed  as  authority  for 
holding  that  the  judgment  was  void.  In 
New  York,  Iowa,  California,  and  Wiscon- 
sin, under  statutes  relating  to  demands  for 
relief  and  relief  in  default  cases  substan- 
tially, if  not  identically,  the  same  as  those 
in  tiiis  state,  the  courts  of  last  resort  have 
held  that,  where  the  defendant  has  not  an- 
<r\vered  and  the  judgment  grants  relief  not 
demanded  in  the  complaint,  the  judgment  is 
not  on  that  account  void,  but  only  errone- 
ous, and  it  cannot  be  assailed  in  a  collat- 
eral proceeding.  Harrison  v.  Union  Trtist 
Co.  144  N.  Y.  326,  39  N.  E.  353;  Ketchum 
V.  White,  72  Iowa,  193,  33  N.  W.  627 ;  Bond 
V.  Pacheco,  30  Cal.  530;  Chase  v.  Christian- 
son,  41  Cal.  253;  Jones  v.  Jones,  78  Wis. 
440,  47  N.  W.  728.  The  same  conclusion 
was,  in  effect,  reached  by  this  court  in  Mc- 
Arthur  v.  ."Southard,  10  S.  D.  566,  74  X.  W. 
1031.  And  this  court  has  held  in  a  crimi- 
nal action  that,  where  the  court  below  has 
jurisdiction  of  the  person  and  of  the  offense. 
the  imposition  of  a  sentence  in  excess  of 
what  tlie  law  permits  does  not  render  the 
juugment  void.  Re  Taylor,  7  S.  D.  382,  45 
L.  K.  A.  130,  64  N.  \\\  263.  Our  conclusion 
is  that  the  judgment  in  Parszyk  v.  Mack 
was  erroneous,  but  not  void,  and  that  it 
cannot  be  assailed  in  this  action.  This 
view  is  supported  by  abundant  authority 
and  is  consonant  with  sound  reason. 

The  judgment  being  erroneous,  but  not 
void,  and  having  been  entered  when  defend- 
ant's mortgage  was  executed,  the  conse- 
quences of  its  subsequent  vacation  or  rever- 
sal in  the  due  course  of  litigation  remain  to 
be  considered.  Though  it  was  not  vacated 
by  the  order  opening  the  default,  the  <Hs- 
n\jssal  of  the  action  operated  to  set  it  aside. 
The  default  was  opened  within  the  time  al- 
lowed by  law,  and  such  further  proceedings 
were  had  that  the  judgment  ceased  to  exist. 
The  action  terminated  in  favor  of  the  de- 
fendant. There  was  in  effect  a  reversal  of 
the  judgment  in  due  course  of  legal  proced- 
ure, subsequent  to  the  execution  of  defend- 
ant's mortgage,  and  the  question  arises. 
What  was  the  effect  of  such  reversal  upon  the 
rights  of  the  mortgagee?  It  certainly  will 
be  conceded  that  whatever  rights  to  the 
mortgaged  property  were  conferred  on  the 
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mortgagor  by  the  judgment  were,  as  to  him 
at  least,  restored  by  its  reversal.  Nearly 
all  the  authorities  "^hold  that,  where  the 
plaintiff  purchases  the  property  of  the  de- 
fendant at  a  sale  under  a  judgment  or  de- 
cree, his  title  will  be  defeated  by  subsequent 
reversal.  It  is  also  a  rule  nowhere  disputed 
that  third  persons,  purchasing  at  a  sale 
made  under  the  authority  of  a  judgment  or 
decree  not  suspended  by  any  stay  of  pro- 
ceedings, thereby  acquire  rights  which  no 
subsequent  reversal  of  such  judgment  or  de- 
cree can  in  any  respect  impair.  Freeman, 
Judgm.  §§  482*,  484.  The  latter  rule  rests 
on  grounds  of  public  policy.  It  is  intended 
to  encourage  bidding  at  judicial  sales,  and 
thus  protect  defendants  from  having  their 
property  sacrificed  at  nominal  prices.  Had 
Farszyk  obtained  a  money  judgment,  and 
defendant  purchased  plaintiff's  property  at 
a  sale  under  an  execution  issued  thereon 
prior  to  the  opening  of  the  default,  the  sub- 
sequent dismissal  of  the  action  would  not 
have  affected  his  rights.  In  that  case  de- 
fendant's purchase  would  have  been  made 
while  the  action  was  pending,  and  liable  to 
be  vacated  or  reversed  in  the  usual  course 
of  procedure.  He  would  be  protected,  not 
because  he  was  without  notice  of  the  pen- 
dency of  the  action,  or  notice  that  proceed- 
ings had  been  or  would  be  taken  to  reverse 
the  judgment,  but  because  rights  acquired 
by  judicial  sales  are  protected  in  the  inter- 
ests of  those  whose  property  is  thus  con- 
veyed by  operation  of  law.  Defendant's  po- 
sition ae  mortgagee  cannot  be  regarded  as 
more  favorable  than  that  of  a  purchaser. 
There  was  in  this  ca^e  no  judicial  sale. 
**An  action  is  deemed  to  be  pending  from 
the  time  of  its  commencement  until  its  final 
determination  upon  appeal,  or  until  ■  the 
time  for  appeal  has  passed,  unless  the  judg- 
niejit  be  sooner  satisfied."  Comp.  Laws,  § 
5343  [Anno.  Stat.  1901,  S  6574].  This  is 
a  general  provision  of  the  law  of  civil  pro- 
cedure. Its  language  is  plain.  Had  the 
legislature  intended  that  civil  actions 
should  be  deemed  to  be  pending  during  the 
period  mentioned  for  certain  purposes  only, 
it  would  have  so  expressed  itself. '  Defend- 
ant was  bound  to  know  the  law.  .He  was 
bound  to  know  that  the  judgment  upon 
which  his  mortgagor's  title  depended  was 
liable  to  be  vacated  or  reversed  in  the  au- 
thorized course  of  civil  procedure.  One  who 
purchases  a  judgment  takes  it  at  the  peril 
of  having  it  vacated  or  reversed.  Why 
should  the  defendant  in  this  action  stand  in 
any  better  position  than  the  assignee  of  a 
money  judgment?  The  reason  for  the  rule 
which  protects  purchasers  at  judicial  sales 
cannot  be  invoked.  "When  the  reason  of  a 
rule  ceases,  so  should  the  rule  itself." 
Comp.  Laws,  §  4097  [Anno.  Stat.  1901,  § 
5899].  Assuming  that  the  judgment  was 
self -executing,  and  operated  as  a  convey- 
ance,— a  proposition  not  free  from  doubt  in 
this  state, — it  certainly  did  not  vest  an  in- 
defeasible title  in  Parszyk.  His  rights 
rested  upon  a  pending  action,  and  we  can 
discover  no  reason  for  holding  that  the  de- 
fendant acquired  any  rights  superior  to 
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those  of  his  mortgagor.  It  is  no  greater 
hardship  for  defendant  to  lose  his  security 
than  it  would  be  for  the  plaintiff  to  lose  her 
land.  Her  failure  to  defend  before  the 
opening  of  the  default  has  been  adjudged 
excusable.  Defendant  may  have  been  ill- 
advised  a,s  to  the  law,  but  that  was  not  the 
fault  of  the  plaintiff.  It  may  be  proper  to 
add  that  defendant  did  not  act  upon  the  ad- 
vice of  his  present  counsel,  and  that  per- 
sons of  ordinary  prudence  do  not  usually 
make  real-estate  loans  under  the  circum- 
stances disclosed  in  this  ease. 

As  heretofore  suggested,  decisions  involv- 
ing judicial  sales  are  not  applicable  to  thi» 
appeal.  Therefore  many  authorities  cited 
by  appellant's  counsel  require  no  consider- 
ation. It  was  held  in  Nebraska  that  where 
a  district  court  enters  a  decree  quieting 
title  to  real  estate  in  a  party  to  the  action, 
and  such  party  sells  and  conveys  it  to  an  in- 
nocent third  person  for  a  valuable  consider- 
ation, and  afterwards  the  decree,  not  having 
been  superseded  by  bond,  is  reversed  in  the 
appellate  court,  such  purchaser  will  not  be 
affected  by  the  reversal.  Parker  v.  Court- 
nay,  28  Neb.  606,  44  N.  W.  863.  The  op- 
posite conclusion  was  reached  by  the  su- 
preme court  of  Minnesota  in  an  opinion 
wherein  the  reason  of  the  rule  which  pro- 
tects purchasers  at  sales  made  under  exe- 
cutions of  judgments  is  stated  with  accur- 
acy and  clearness,  and  wherein  it  is  shown 
that  such  rule  has  no  application  to  persons 
who  purchase  from  the  plaintiff  in  actions 
to  quiet  title.  Lord  v.  Hawkins,  39  Minn. 
73,  38  N.  W.  689.  The  Nebraska  decision 
will  be  found  to  rest  largely  upon  an  early 
Ohio  oai^e  strikingly  analogous  to  the  one 
at  bar.  It  was  there  held  that  the  decree 
in  an  action  to  obtain  a  conveyance  of  cer- 
tain land  operated  as  a  conveyance,  sub- 
ject, as  beuveen  the  parties,  to  a  revesting 
of  the  title  by  a  reversal,  and  that,  the 
plaintiff  having  conveyed  before  citation  of 
error  was  served,  a  reversal  did  not  devest 
the  purchaser's  title.  Concerning  the  sec- 
ond proposition  the  court  said:  "But  the 
most  difficult  and  important  point  in  this 
case  is  as  to  the  effect  the  reversal  is  tcy 
have  upon  the  rights  of  third  persons,  legit- 
imately and  innocently  acquired.  After  the 
time  limited  in  the  decree  itself  had  trans- 
pired, and  the  decree  became  an  absolute  ti- 
tle, the  party  thus  invested  with  title  and 
in  posse.s.^ion  of  the  land  sold  and  conveyed 
it  to  a  third  person,  who  stands  before  the 
court  as  an  innocent  purchaser  for  a  valu- 
able consideration  without  notice.  Can  hia 
rights  be  devested  by  a  reversal  of  the  de- 
cree upon  which  his  title  was  originally 
founded  ?  We  are  of  opinion  that  they  can- 
not be  so  devested.  When  James  Boyd  con- 
veye<l  to  Abraham  Boyd,  he  had  a  complete 
title,  which  it  was  competent  for  him  to 
transmit  by  conveyance  in  the  usual  mode. 
In  making  this  conveyance  he  devested  him- 
self of  title,  and  invested  it  in  Abraham 
Boyd,  the  defendant,  who  reposed  himself 
upon  the  solenm  and  final  decree  of  a  court 
of  competent  jurisdiction,  then  in  full  force 
and  of  unquestionable  validity.     By  this  act 
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of  conveyance,  made  in  good  faith,  James 
Boyd  put  an  end  to  his  power  over  the  land. 
He  could  not  resume  his  interest  in  it  with- 
out the  consent  of  his  grantee,  and  no  de- 
cree subsequently  made  in  the  suit,  or  in 
any  new  suit  gi'owing  out  of  it,  against 
James  Boyd,  could  affect  an  interest  which 
he  had  not  in  the  subject.  This  conse- 
•quencc,  upon  the  premises  here  assumed, 
seems  to  be  conceded  by  the  counsel  for  the 
plaintiff.  But  he  argues  that  the  convey- 
ance cannot  be  treated  as  one  made  in  good 
faith,  because,  as  he  insists,  it  was  made 
pendente  lite.  If  this  position  be  correct, 
the  result  contended  for  necessarily  follows ; 
for  a  conveyance  of  a  subject  in  litigation, 
made  pending  the  litigation,  is  universally 
troatcd  as  made  in  bad  faith,  and  is  univer- 
sally held  not  to  change  the  rights  of  any 
of  the  parties."  Taylor  v.  Boyd,  3  Ohio, 
336,  17  Am.  Dec.  t)03.  The  court  then  dis- 
cussed the  contention  that  a  writ  of  error 
is  but  a  continuance  of  the  original  suit, 
and  reached  the  conclusion  that  it  is  itself 
a  new  and  original  proceeding,  which  can 
only  affect  parties  or  strangers  from  the 
service  of  the  citation.  If  the  action  where- 
in the  decree  was  rendered  had  been 
'*deen»ed  to  be  pending"  when  the  property 


was  conveyed  to  the  purchaser,  that  court 
could  not,  in  harmony  with  its  own  reason- 
ing, have  decided  in  his  favor.  As  haa  been 
shown,  the  Parszyk-Mach  action  was  pend- 
ing when  defendant's  mortage  was  execut- 
ed. Read  in  connection  with  our  statutes 
defining  the  pendency  of  actions  and  our 
appellate  procedure  in  civil  actions,  the 
Ohio  decision  sustains  the  view  heretofore 
taken  of  the  rights  of  both  Parszyk  and  the 
defendant.  The  following  cases  are  to  the 
same  effect, — the  purchaser  being  protected 
because  the  judgment  was  revered  on  writ 
of  error  or  bill  of  review,  and  therefore  the 
action  was  not  pending:  Macklin  v.  Allen' 
berg,  100  Mo.  337,  13  S.  W.  360;  McCor- 
mick  v.  McClure,  6  Blackf.  446,  39  Am,  Dec. 
441;  Rector  v.  Fitzgerald,  8  C.  C.  A.  277, 
19  U.  S.  App.  423,  69  Fed.  808;  Ludlow  v. 
Kidd,  3  Ohio,  641. 

We  think  tlie  learned  Circuit  CJourt  did 
not  err  in  sustaining  the  demurrer  to  de- 
fendant's answer,  and  its  judgment  is  af- 
firmed. 

Corson,  J.,  dissenta 

Petition  for  rehearing  denied  May  14, 
1902. 
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WASHINGTON  NATIONAL  BUILDING, 
LOAN,  &  INVESTMENT  ASSOCIA- 
TION, Appt., 

V. 

Hartwell  B.  STANLEY  et  al,  Respts. 
(38  Or.  319.) 

t.  Failure  of  a  oomplalnt  for  foredoa- 
ure  of  a  mortffave  to  ^  set  oat  the  mort- 
gage or  state  the  substance  or  purport  of  Its 
provlsioDS  is  not  fatal  to  the  maintenance  of 
the  suit,  so  as  to  require  a  dlRminsal  by  the 
court  of  its  own  motion  if  not  set  up  In  the 
pleadlugs. 

Ik,  RorrofverM  from  a  loan  aMaoolation 
'Who  haTe  accepted  Ita  iitoclc  and  dealt 
with  it  In  its  corporate  capacity  cannot  de- 


feat its  action  to  foreclose  the  mortgage  on 
the  ground  that  the  articles  of  incorporation 
were  not  acknowledged  by  the  number  of 
persons  required  by  statute,  where  the  asso- 
ciation apparently  and  in  good  faith  at- 
tempted to  comply  with  the  law. 

U.  A  certificate  of  the  proper  olBcer 
that  a  foreign  corporation  haa  com- 
plied with  the  requirements  of  the  statute 
necessary  to  entitle  it  to  do  business  In  the 
state  is  sufhcient  to  establish  prima  Cacle 
the  authority  of  the  corporation  to  transact 
such  business. 

4.  The  exaction  of  a  premlnm  con- 
■istinir  of  a  certain  percentage  npon 
the  amount  of  the  loan,  paj^ble  monthly 
in  the  same  way  interest  is  pai^  which,  to- 
gether with  the  required  interest,  exceeds  the 
rate  allowed  by  law.  Is  not  aathorised  by  a 


NOTB. — C^or  other  cases  in  this  series  as  to  I 
conflict  of  laws  as  to  usury  in  contracts  of 
building  and  loan  associations,  see  Bennett  t.  ' 
Eastern  Bldg.  &  L.  Asso.  (Pa.)  34  L.  R.  A.  i 
595 ;  Falls  t.  United  States  Sar.  Loan  &  Bldg.  | 
Co.  (Ala.)  24  L.  R.  A.  174;  Floyd  v.  National  i 
Loan  &  Invest.  Co.  (W.  Va.)  54  L.  R.  A.  536; 
and  Paciflc  States  Sav.  Loan  &  Bldg.  Co.  v.  i 
IIIll  (Or.)  66  L.  R.  A.  163.  | 

As  to  usury  in  contracts  of  building  and  loan  i 
associations  generally,  see  also  note  to  Reeve  ' 
V.  Ladies'  Bldg.  Asso.  (Ark.)  18  L.  R.  A.  129 : 
Pioneer  Sav.  &  L.  Co.  v.  Cannon   (Tenn.)   83  , 
L.  R.  A.  112 ;  Falls  ▼.  United  States  Sav.  I^an  ' 
&  Bldg.  Co.  (Ala.)  24  L.  R.  A.  174 ;  Bennett  v. 
Bastern   Bldg.  &  L.  Asso.    (Pa.)   34   L   R.   A. 
595 ;  Smoot  v.  PeopIe^s  Perpetual  Loan  &  Bldg.  > 
Asso.   (Va.)   41  L.  R.  A.  589 :  Iowa  Sav.  &  L.  I 
Asso.  V.  Heidt   (Iowa)  43  L.  R.  A.  689;  Bor- 
rowers* &  I.  Bldg.  Asm.  V.  Eklund  (111.)  52  L.  . 
R.   A.   637 :   and   Paciflc   States   Sav.    Loan   &  , 
Bldg.  Co,  V.  Hill   (Or.>   56  L.  R,  A.  163. 
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As  to  fixed  premiums,  or  fixed  mlnlmnms  of 
premiums,  in  building  and  loan  associations  as 
usury,  see  McCauley  v.  Worklngman's  Bldg.  & 
Sav.  Asso.  (Tenn.)  35  L.  R.  A.  244,  and  noU; 
also  Gray  v.  Baltimore  Bldg.  &  L.  Asso.  (W. 
Va.)  34  L.  R.  A.  217. 

As  to  estoppel  to  deny  character  or  powers 
of  foreign  corporations,  see  cases  in  note  to 
Cone  Export  &  Commission  Co.  y.  Poole  (S.  C) 
24  L.  R.  A.  on  page  297 ;  and  cases  in  note  to 
Edison  General  Electric  Co.  v.  Canadian  P. 
Nav.  Co.  (Wash.)  24  L.  R.  A,  320. 

As  to  estoppel  to  deny  legal  existence  of  cor- 
poration generally  by  dealing  trltb  it  as  sncb, 
see  Empire  Mills  v.  Alston  Grocery  Co.  (Tex. 
.\pp.)  12  L.  R.  A.  366;  Capps  v.  Hastings  Pros- 
pecting Co.  (Neb.)  24  L.  R.  A.  259:  Andrews  v. 
National  Foundry  &  Pipe  Works  (C  C.  Appu 
Tth  C.)  36  L.  R.  A.  139 :  and  Maryland  Tube  ft 
I.  Works  V.  West  End  ImproT.  On.  (Md.)  39 
L.  R.  A.  810- 
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prcyylfllon  In  a  statute  goverDing  building  as- 
sociations that  the  proylslons  as  to  bidding 
for  loans  shall  not  apply  to  an  association 
which  fixes  the  rate  of  premium  in  its  by- 
laws or  by  resolution,  and  that  no  premium 
shall  be  considered  or  treated  as  interest, 
since  the  statute  will  not  be  presumed  to 
mean  by  the  words  **rate  of  premium"  the 
same  thing  as  rate  of  interest 

•S.  A  forelvn  corporation  irhicli  has 
compiled  ^«ritli  the  statutory  rcQulre- 
ments  to  entitle  it  to  do  business  in  the 
state  will  not  be  permitted  to  make  its  con- 
tracts payable  elsewhere  for  the  purpose  of 
securing  a  construction  or  advantage  not  au- 
thorized by  the  law  of  the  state  in  which  It 
is  attempting  to  do  business. 

<i,  A  stlpnlatlon  In  a  contract  tliat  It 
111  to  be  regarded  as  one  made  In  a 
forelvn  state  will  not  prevent  Its  being 
treated  as  a  domestic  one  where  it  is  based 
on  a  loan,  the  application  for  which  is  made 
in  the  state,  to  a  corporation  domiciled  and 
doing  business  there  through  a  resident 
agent,  and  the  loan  is  secured  by  mortgage 
upon  land  in  the  state,  executed  and  acknowl- 
edged there,  and  the  money  Is  used  there. 

7.  The  penalties  for  nsnry  -will  not  be 
enforced  where  the  parties  have  acted  un- 
der an  honest,  though  mistaken,  belief  that 
the  stipulated  rate  was  recoverable  under  the 
law. 

(January  7,  1901.) 

APPEAL  by  plaintifif  from  a  judgment  of 
the  Circuit  Court  for  Polk  County  in 
defendants'  favor  in  an  action  brought  to 
foreclose  a  mortgage.     Reversed. 

Statement  by  WolTertoxt,  J.: 
This  is  a  suit  to  foreclose  a  mortgage 
«pon  real  estate.  The  complaint  avers: 
That  plaintiff  is  a  corporation  organized 
under  the  laws  of  the  state  of  Washington, 
and  that,  by  compliance  with  the  require- 
ments of  the  laws  of  this  state,  it  is  entitled 
to  do  business  herein  and  to  maintain  this 
suit.  That  on  September  2,  1895,  Hartwell 
B.  Stanley  and  wife,  of  Seattle,  Washington, 
made  their  certain  promissory  note  to  plain- 
tiff, of  which  the  following  is  a  copy:  "On 
or  before  eighty-four  (84)  months  after 
date,  for  value  received,  I  promise  to  pay  the 
Washington  National  Building,  Loan  and 
Investment  Association,  a  corporation  duly 
organized  under  the  laws  of  Washington,  the 
sum  of  Hve  hundred  ($500.00)  dollars,  with 
six  per  cent  interest  per  annum,  and  six 
per  cent  premium  per  annum,  thereon  from 
date  until  paid,  principal,  interest,  and  pre- 
mium payable  in  United  States  gold  coin 
of  the  present  weight  and  fineness,  payable 
monthly  on  or  before  the  last  Saturday  of 
-each  month,  principal,  interest,  and  pre- 
mium payable  to  the  treasurer  of  the  Wash- 
ington National  Building,  Loan  and  Invest- 
ment Association,  at  Seattle,  Washington. 
Any  failure  to  pay  interest  or  premium  when 
due  shall,  at  the  election  of  the  payee,  make 
the  principal,  interest,  and  premium  at  once 
due,  and  any  waiver  of  such  right  shall  not 
prevent  the  payee  from  enforcing  the  right, 
at  its  election.  The  shares  of  stock  of  the 
Washington  National  Building,  Loan  and 
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Investment  Association  held  by  the  under- 
signed, as  shown  by  the  certificate  of  stock 
No.  4,895,  are  hereby  transferred  and 
pledged  to  the  payee  as  collateral  security 
for  the  performance  of  the  conditions  of  this 
obligation  and  of  the  mortgage  securing  the 
same.  And  it  is  hereby  especially  agreed 
that  if  this  note  is  placed  in  the  hands  of  an 
attorney  for  collection,  or  if  collected  by 
suit,  I  agree  to  pay  such  additional  sum  as 
attorney's  fees  as  the  court  may  adjudge 
reasonable." 

It  is  also  alleged  that  at  the  same  time  the 
said  Stanley  and  wife,  for  the  purpose  of 
securing  the  payment  thereof,  duly  made, 
executed,  and  delivered  to  plaintiff  their  cer- 
tain mortgage  upon  real  property  (describ- 
ing it)  in  Polk  county,  Oregon,  which  was 
duly  recorded  in  the  oflice  of  the  clerk  of 
said  county.  That  said  note  and  mortgage 
were  made  with  reference  to,  and  in  accord- 
ance with,  the  laws  of  the  state  of  Washing- 
ton, and  that,  under  and  by  virtue  of  said 
laws,  they  are  each  valid  and  binding  ob- 
li^tions.  That  no  part  of  said  note,  either 
principal,  interest,  or  premium,  has  been 
paid.  That  the  shares  of  stock  referred  to 
in  said  mortgage  are  of  no  value  whatever. 
That  there  is  now  due  and  owing  from  the 
defendants  Stanley  to  plaintiff  the  sum  of 
$500,  with  interest  thereon  at  the  rate  of 
6  per  cent  per  annum,  and  premium  at  the 
rate  of  6  per  cent  per  annum,  from  Septem- 
ber 2,  1805,  and  that  $75  is  a  reasonable 
sum  to  be  allowed  as  attorney's  fees  for  the 
foreclosure  of  said  mortgage.  The  prayer 
is  for  such  foreclosure,  and  a  cancellation 
of  the  defendant's  stock  in  the  association. 
The  defendants  Stanley  and  wife  join  issue 
therewith,  and,  among  other  things,  they 
deny  that  the  plaintiff  had  complied  with  the 
requirements  of  the  act  of  February  25, 
1895,  entitling  building  and  loan  associa- 
tions of  other  states  to  transact  business 
within  this  state  (Sess.  Laws  1895,  p.  103), 
or  that  said  contract  was  made  or  executed 
in  the  state  of  Washington,  or  that  they  oth- 
erwise executed  and  delivered  said  mort- 
gage, except  as  stated  in  their  further  and 
separate  answer,  or  that  there  is  anything 
due  or  owing  from  them  to  the  plaintiff.  As 
a  separate  defense,  they  allege  that  no  rate 
of  premium  is  fixed  by  plaintiff's  by-laws,  as 
provided  by  §  6  of  said  act,  and  that  the 
agreement  to  pay  a  premium  of  6  per  cent 
per  annum,  in  the  manner  specified  in  said 
note,  is  illegal  and  void;  that  said  note  and 
mortgage  were  executed  and  delivered  in 
Polk  county,  Oregon;  that  the  note  was 
made  and  delivered  upon  a  usurious  agree- 
ment between  the  plaintiff  and  the  defend- 
ants, and  that  said  corporation  has  not  com- 
plied with  the  provisions  of  said  act,  so  as 
to  entitle  it  to  transact  business  in  this 
state.  The  reply  denies  the  material  alle- 
gations of  the  answer,  and  further  alleges, 
among  other  things,  that  plaintiff  fully  com- 
plied with  the  s^tute  authorizing  it  to  do 
business  in  this  state,  and  received  the  cer- 
tificate  of  the  secretary  of  state  to  that  ef- 
fect. The  trial  resulted  in  a  decree  dismiss- 
ing the  suit,  and  the  plaintiff  appeals. 
52 
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Messrs.  Qnj  O.  Willis  and  Fred  L. 
Keenan,  for  appellant: 

Unless  the  statute  prescribing  the  prere- 
quisites to  the  right  to  do  business  declares 
tnat  contracts  made  by  forei^  corporations, 
which  have  not  complied  with  them,  shall 
be  void,  the  courts  will  not  declare  them  to 
be  so. 

FHtts  V.  Palmer,  132  U.  S.  282,  33  L.  ed. 
317,  10  Sup.  Ct.  Rep.  93;  Harris  v.  Run- 
nels, 12  How.  79,  13  L.  ed.  901 ;  Union  Nat. 
Bank  v.  Matthews,  98  U.  S.  621,  25  L.  ed. 
188;  National  Bank  v.  Whitney,  103  U.  S. 
99,  26  L.  ed.  443;  Bioope  v.  Leffingwell,  105 
U.  S.  3,  26  L.  ed.  939;  Reynolds  v.  First 
Nat.  Bank,  112  U.  S.  406,  28  L.  ed.  733,  6 
Sup.  Ct.  Rep.  213;  Fortier  v.  New  Orleans 
Nat.  Bank,  112  U.  S.  439,  28  L.  ed.  764,  5 
Sup.  Ct.  Rep.  234;  Myers  v.  Croft,  13  Wall. 
296,  20  L.  ed.  663;  Jones  v.  New  York  Guar- 
anty &  Indemnity  Co.  101  U.  S.  628,  26  L. 
ed.  1036;  Wright  v.  Lee,  2  S.  D.  604,  51  N. 
W.  706,  4  S.  D.  241,  56  N.  W.  931. 

A  defect  in  the  constitution  of  a  corpora- 
tion cannot  be  taken  advantage  of  collater- 
ally. 

Law  1895,  §  19,  Sess.  Laws  1895,  p.  112; 
Smith  V.  Bheeley,  12  Wall.  361,  20  L.  ed. 
431;  Union  Qold  Min.  Co.  v.  Rocky  Moun- 
tain Nat.  Bank,  96  U.  S.  640,  24  L.  ed.  648; 
Ohio  d  M.  R.  Co.  V.  McCarthy,  96  U.  S.  258, 
24  L.  ed.  693;  Cowell  v.  Colorado  Springs 
Co.  100  U.  S.  65,  26  L.  ed.  547;  Whitney 
Arms  Co.  v.  Barlow,  63  N.  Y.  62,  20  Am. 
Rep.  504;  Sherwood  v.  Alvis,  83  Ala.  115, 
3  So.  307;  Ray  v.  Home  d  F.  Invest,  d 
Agency  Co.  98  Ga.  122,  26  S.  E.  56;  Steam 
Nav.  Co.  V.  Weed,  17  Barb.  380;  Kerwin  v. 
Myers,  71  Ind.  359;  Pancoast  v.  Travelers' 
Ins.  Co.  79  Ind.  178;  Elston  v.  Piggott,  94 
Ind.  19;  Carlow  v.  Aultman,  28  Neb.  672, 
44  N.  W.  873;  Union  Mut.  L.  Ins.  Co.  v. 
MoMillen,  24  Ohio  St.  67;  Clark  v.  Middle- 
ton,  19  Mo.  53. 

The  provision  in  the  act,  §  19,  that  any 
building  and  loan  association,  upon  failure 
or  violation  of  the  provisions  of  the  act, 
shall  have  no  right  or  authority  to  do  or 
transact  any  further  business  within  the 
limits  of  the  state,  is  a  penalty,  as  are  also 
the  provisions  of  §§  25  and  26  of  the  act. 
Where  a  penalty  is  prescribed  it  is  deemed 
to  be  exclusive. 

Toledo  Tie  d  Lumber  Go.  v.  Thomas,  33 
W.  Va.  566,  11  S.  E.  37;  State  Mut.  F.  Ins. 
Asso.  V.  Brinkley  Stave  d  Heading  Co.  61 
Ark.  1,  29  L.  R.  A.  712,  31  S.  W.  157; 
Rockford  Ins.  Co.  v.  Rogers,  9  Colo.  App. 
121,  47  Pac.  849;  Utley  v.  Clark-Gardner 
Lode  Min.  Co.  4  Colo.  369;  Kindel  v.  Beck 
d  P.  lAthographing  Co.  19  Colo.  310,  24  L. 
R.  A.  311,  35  Pac.  638;  Cooper  Mfg.  Co.  v. 
Ferguson,  113  U.  S.  727,  28  L.  ed.  1137,  5 
Sup.  Ct.  Rep.  739;  Fritts  v.  Palmer,  132  U. 
S.  282,  33  L.  ed.  317,  10  Sup.  Ct.  Rep.  93; 
Dearborn  Foundry  Co.  v.  Augustine,  5  Wash. 
67,  31  Pac.  327;  Edison  General  Electric 
Co.  V.  Canadian  P.  Nav.  Co.  8  Wash.  370, 
24  L.  R.  A.  315,  36  Pac.  260;  Hartford  Live 
Stock  Ins.  Co.  V.  Matthews,  102  Mass.  225; 
Jarvis-Conklin  Mortg,  Trust  Co.  v.  Will- 
hoit,  84  Fed.  514;  Ehrman  v.  Teutonia  Ins.- 
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Co.  1  McCrary,  123,  1  Fed.  471;  Clay  F. 
d  M.  Ins.  Co.  V.  Huron  Salt  d  Lumber  Mfg. 
Co.  31  Mich.  346;  Morawetz,  Priv.  Corp.  fi 
665,  666;  Columbus  Ins.  Co.  v.  Walsh,  18 
Mo.  229;  Clark  v.  Middleton,  19  Mo.  53; 
Union  Mut,  L.  Ins.  Co.  v.  McMillen,  24  Ohio 
St.  67. 

The  certificate  of  the  secretary  of  8tat«,. 
provided  for  in  the  act,  is  a  franchise  eman- 
ating from  the  state,  and  conferred  upon 
plaintiff  the  right  to  do  business  as  long  a» 
it  was  in  force.  It  could  not  be  gone  be- 
hind, or  revoked,  by  any  authority  except 
that  of  the  state. 

State  ex  rel.  Richards  v.  Ackerman,  51 
Ohio  St.  163,  24  L.  R.  A.  298,  37  N.  E.  .828; 
State  ex  rel.  Atty.  Gen.  v.  Fidelity  d  C. 
Ins.  Co.  49  Ohio  St.  440,  16  L.  R,  A.  611,  31 
N.  E.  658;  State  ex  rel.  Atty.  Gen.  v.  West- 
ern Mut.  L.  Ins.  Co.  47  Ohio  St.  167,  8  L. 
R.  A.  129,  24  N.  E.  392;  State  ex  rel.  Clapp 
V.  Fidelity  d  C.  Ins.  Co.  39  Minn.  538,  41 
N.  W.  108;  Lancaster  v.  Amsterdam  Im- 
prov.  Co.  140  N.  Y.  576,  24  L.  R.  A.  322,  3& 
N.  E.  964;  Methodist  Episcopal  Union 
Church  V.  Pickett,  19  N.  Y.  482;  People  v. 
Geneva  College,  5  Wend.  211;  Wright  r. 
Lee,  2  S.  D.  604,  51  N.  W.  706;  Grant  v. 
Henry  Clay  Coal  Co.  80  Pa.  208;  State  v. 
Boston,  C.  d  M.  R.  Co.  25  Vt.  433. 

The  taking  of  a  promissory  note,  or  mort- 
gage, to  secure  the  same,  or  any  other  single 
act  of  business,  is  not  doing  business  in  the 
state  within  the  meaning  of  such  statutes. 

Commercial  Bank  v.  Sherman,  28  Or.  577. 
43  Pac.  658;  Simplex  Dairy  Co.  v.  Cole,  86 
Fed.  739;  Gilchrist  v.  Helena,  H.  8.  d  8. 
R.  Co.  47  Fed.  593;  Chase's  Patent  Elevator 
Co.  V.  Boston  Tow  Boat  Co.  152  Mass.  432, 
9  L.  R.  A.  339,  28  N.  E.  300;  Cooper  Mfg. 
Co.  V.  Ferguson,  113  U.  S.  727,  28  L.  ed. 
1137,  5  Sup.  Ct.  Rep.  739;  Florsheim  Bros. 
Dry  Goods  Co.  v.  Lester,  60  Ark.  120,  27 
L.  R.  A.  505,  29  S.  W.  34. 

It  is  not  alleged,  or  proved,  that  the  eon- 
tract  was  made  in  this  state.  The  proposi- 
tion was  made  to  plaintiflf  and  accepted  at 
its  domicil.  The  note  and  mortgage  were 
drawn,  dated,  and  payable  at  the  place  of 
its  domicil.  Therefore  the  contract  was  en- 
tered into  beyond  the  jurisdictional  limits- 
of  the  state. 

Eastern  Bldg.  d  L.  Asso.  v.  Bedford,  8S 
Fed.  7;  Reeves  v.  Harper,  43  La.  Ann.  516. 
9  So.  104;  Scottish  American  Mortg.  Co.  v. 
Ogden,  49  La.  Ann.  8,  21  So.  116;  American 
Freehold  Ijond  Mortg.  Co.  v.  Peirce,  49  La- 
Ann.  390.  21  So.  972;  Scruggs  v.  Scottish 
Mortg.  Co.  54  Ark.  566,  16  S.  W.  663;  Hyde 
V.  Goodnow,  3  N.  Y.  266;  Allgeyer  v.  Louts- 
iana,  165  U.  S.  578,  41  L.  ed.  832,  17  Sup. 
Ct.  Rep.  427. 

Messrs.  J.  Ii.  Colliniy  R.  P.  Boise,  and 
Raleigh  Stott,  for  respondents: 

This  plaintiff  was  never  a  corporation  or- 
ganized under  the  laws  of  the  state  of 
Washington. 

The  articles  of  incorporation  do  not  com- 
ply with  the  requirements  of  the  statute,  by 
the  provisions  of  which  not  less  than  ten 
persons  can  form  and  create  such  a  corpo- 
ration. 
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Waterville  Mfg,  Co.  v.  Bryan,  14  Barb. 
182. 

If  plaintiff  was  a  corporation  in  Wash- 
ington, it  did  not  do  the  things  necessary 
to  authorize  it  to  do  business  in  this  state; 
and  therefore  its  pretended  contracts  in  this 
state  are  void. 

Sess.  Laws  1895,  pp.  107,  109;  Re  Com- 
stork,  3  Sawy.  218,  Fed.  Cas.  No.  3,078; 
Bank  of  British  Columbia  v.  Page,  6  Or. 
431. 

This  contract  is  usurious,  as  by  its  terms 
it  draws  interest  at  12  per  cent,  no  premium 
being  fixed  by  the  by-laws. 

Or.  Sess.  Laws  1896,  §  6,  p.  106;  By-laws 
Exhibited,  art.  11,  §  3;  Endlich,  Bldg.  Asso. 
§§  393,  394. 

The  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  suit.  The  al- 
legations of  the  complaint  are  insufficient 
to  support  a  decree. 

2  Estee,  PI.  &  Pr.  1st  ed.  p.  250;  1  Ab- 
bott, Forms  of  Code  Pr.  &  PI.  1st  ed.  p.  603; 
6  Wait,  Pr.  pp.  196,  198;  Bowen  v.  Emmer- 
son,  3  Or.  462;  Oh  Choio  v.  Hallett,  2  Sawy. 
269,  Fed.  Cas.  No.  10,469. 

WoWerton,  J.,  delivered  the  opinion  of 
the  court: 

One  of  the  grounds  upon  which  the  dis- 
missal was  ba^  is  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  suit.  Such  insufficiency  was  not  sug- 
gested by  the  defense,  but  was  so  found  by 
the  court  upon  its  own  motion,  and  is  urged 
here  as  a  correct  holding  in  the  premises. 
The  specific  objection  to  the  complaint  is 
that  it  has  neither  set  up  the  mortgage  by 
copy  or  exhibit,  nor  stated  the  substance  or 
purport  of  its  provisions,  and  that,  there- 
fore, the  court  cannot  determine  what  are 
its  conditions,  or  whether  or  not  they,  or  any 
of  them,  have  been  broken  so  as  entitle  the 
plaintiff  to  a  foreclosure.  The  question  not 
having  been  raised  until  after  joining  issue, 
all  intendments  must  be  taken  in  favor  of 
the  complaint.  If  it  shows  a  good  cause  of 
suit,  though  defectively  stated,  it  will  sxip- 
port  a  decree,  and  ought  to  be  allowed  to 
stand,  at  this  stage  of  the  proceedings.  But, 
if  it  has  omitted  an  allegation  material  and 
necessary  to  a  maintenance  of  the  suit,  then 
it  must  be  held  insufficient.  Booth  v.  Moody, 
30  Or.  222,  46  Pac.  884.  It  must  be  ad- 
mitted that  the  pleading  contains  but  a  mea- 
ger statement  of  the  plaintiff's  cause,  which, 
if  tested  by  demurrer,  could  not  be  sus- 
tained ;  but,  under  t}ie  circumstances,  we  are 
inclined  to  think  that  it  will  support  a  decree. 
It  was  evidently  patterned  after  one  of  the 
forms  contained  in  2  Estee,  PI.  &  Pr.  2d 
ed.  266,  Forms  450.  This  court  has  held  a 
complaint  in  like  form  good  against  a  col- 
lateral attack.  Berry  v.  King,  15  Or.  165, 
13  Pac.  772.  It  is  there  said,  by  Mr.  Chief 
Justice  Lord,  that  "  it  may  be  well  doubted 
whether  the  allegation  complained  of  is  in- 
sufficient in  the  particular  noted."  While 
that  case  is  perhaps  not  authority  here,  as 
the  question  has  arisen  in  a  direct  proceed- 
ing, yet,  giving  the  plaintiff  advantage  of 
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all  intendments,  the  complaint  must  be  held 
to  state  a  cause  of  suit. 

The  articles  of  incorporation  appear  to 
have  been  executed  and  acknowledged  by 
only  six  persons,  instead  of  ten,  as  required 
by  the  statute  of  Washington  in  the  organ* 
ization  of  such  an  association,  and  the  de- 
fendants challenge  the  plaintiff's  corporate 
capacity  to  enforce  its  obligations,  because 
the  law  has  not  been  complied  with  in  the 
particular  suggested.  But  the  association 
having  apparently  and  in  good  faith  at- 
tempted to  comply  with  the  law  governing 
the  organization,  and  the  defendants  being 
borrowers  of  the  concern,  and  having  re- 
ceived and  accepted  its  stock  and  dealt  with 
it  in  its  corporate  capacity,  they  cannot  now 
be  heard  to  question  its  entity.  The  associa- 
tion is,  at  least,  a  de  facto  corporation,  and 
may  maintain  suits  and  actions  against 
those  who  have  dealt  with  it  to  enforce 
their  obligations,  and  the  state  only  can 
complain  of  its  defective  organization. 
"When  a  body  of  men  are  acting  as  a  cor- 
poration under  color  of  apparent  organiza- 
tion, in  pursuance  of  some  charter  or  enab- 
ling act,  their  legal  authority  to  act  as  a 
corporation  cannot  be  questioned  collater- 
ally." Taylor,  Priv.  Corp.  4th  ed.  §  145. 
So  that,  \i  there  has  been  an  apparent  at- 
tempt to  perfect  an  organization  under  the 
law,  and  there  has  been  user  in  pursuance 
of  such  an  attempt,  the  organization  has 
acquired  a  de  facto  existence,  which  will 
enable  it  to  maintain  its  individuality 
against  all  attacks  that  may  arise  collater- 
ally. Finnegan  v.  Noerenherg,  62  Minn. 
239,  18  L.  R.  A.  778,  63  N.  W.  1150.  And 
this  rule  is  applicable  to  building  and  loan 
associations,  as  well  as  private  corporations 
generally.  JPayette  v.  Free  Home  Bldg.  Loan 
d  Home  Asso.  27  111.  App.  307;  Hagermam, 
V.  Ohio  Bldg.  d  8av.  Asso.  25  Ohio  St.  186. 

It  is  further  insisted  that  the  plaintiff 
has  not  complied  with  the  requirements  of 
our  statute  so  as  to  entitle  it  to  do  business 
within  this  state.  The  act  (see  Sess.  Laws 
1895,  p.  103)  provides  that  no  building  and 
loan  association  organized  under  the  laws 
of  any  other  state  shall  do  business  here- 
in, unless  such  association  shall  have  securi- 
ties of  the  vahie  of  $100,000;  and  that,  be- 
fore commencing  to  do  business  here,  such 
association  shall  file  with  the  secretary  of 
state  an  authenticated  copy  of  its  charter 
or  articles  of  incorporation  and  by-laws,  a 
duly  authenticated  copy  of  a  resolution 
adopted  by  the  board  of  directors,  appoint- 
ing an  attorney  therefor,  resident  within 
this  state,  upon  whom  legal  process  may  be 
served,  and  whose  name  and  residence  shall 
be  stated  therein,  and  an  agreement  that 
said  association  will  pay  any  judgment  that 
may  be  taken  against  it  within  sixty  days 
after  the  final  entry  thereof,  and  a  certifi- 
cate of  the  authorized  officer  of  such  other 
state,  showing  that  securities  of  the  value 
of  $100,000  are  on  deposit  with  the  proper 
officer  or  trust  company,  in  trust  for  all  the 
members  and  creditors  of  such  association. 
It  is  further  provided  that  every  such  asso- 
ciation doing  business  in  this  state  shall, 
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on  or  before  the  Ist  day  of  September  of 
each  year,  deposit  with  the  secretary  of 
state  a  report  of  its  affairs  and  operations 
for  the  year  ending  on  the  30th  day  of  June 
immediately  preceding,  which  shall  specify 
certain  matters  named  in  the  act,  and  that 
thereupon,  if  the  secretary  of  state  is  satis- 
fied that  it  has  complied  with  all  the  pro- 
visions of  the  act  and  is  entitled  to  do  busi- 
ness in  this  state,  he  shall  issue  his  certifi- 
cate, stating  such  compliance,  and  that  it  is 
entitled  to  do  business  accordingly,  which 
certificate  shall  be  in  force  for  a  period  of 
one  year,  unless  sooner  rescinded.  By  stip- 
ulation of  the  parties,  the  certificate  of  the 
Honorable  H.  R.  Kincaid,  secretary  of  state, 
bearing  date  August  29,  1895,  only  a  few 
days  prior  to  the  date  of  the  execution  of 
the  note  and  mortgage,  was  ofifered  and  ad- 
mitted in  evidence  subject  to  any  valid  ob- 
jections thereto,  showing  that  all  the  pro- 
visions of  said  act  authorizing  such  asso- 
ciations to  do  business  in  this  state  had 
been  complied  with.  No. objections  having 
been  urged  to  the  competency  or  relevancy 
of  the  certificate,  we  are  of  the  opinion  that 
it  is  adequate  to  establish,  prima  facie  at 
least,  the  authority  of  the  plaintiff  to  do 
business  here.  We  will  not  attempt,  there- 
fore, to  make  further  inquiry  as  to  what 
was  in  reality  done  by  the  association  to 
the  end  that  it  might  lawfully  transact  busi- 
ness in  this  state. 

The  mortgage  recites  that  it  is  given  to 
secure  a  loan  upon  five  shares  of  stock,  the 
monthly  payments  on  which,  amounting  to 
$3.26,  the  mortgagors  covenant  and  agree  to 
make  until  said  stock  becomes  fully  paid 
up;  and  the  conditions  thereof  are  that  if 
the  mortgagors  shall  well  and  truly  pay, 
or  cause  to  be  paid,  to  the  association,  at 
its  home  office  at  Seattle,  Washington,  the 
sum  of  $500,  according  to  the  conditions  of 
the  promissory  note  set  out  therein,  with  in- 
terest before  and  after  maturity  at  the  rate 
of  6  per  cent  per  annum  until  paid,  pay- 
able monthly,  and  a  premium  at  the  rate  of 
6  per  cent  per  annum,  i)ayable  at  the  same 
time  and  in  the  same  manner  as  the  inter- 
est, or  fthall  pay,  or  cause  to  be  paid,  at 
the  home  office,  all  instalments  of  interest 
and  premium  which  become  due  on  such 
stock  until  it  becomes  fully  paid,  and  be 
fore  any  of  said  instalments  shall  have  been 
past  due  a  period  of  six  months,  and  shall 
surrender  such  stock  in  payment  of  the  note, 
then  said  mortgage  to  become  void,  other- 
wise to  be  and  remain  in  full  force  and  ef- 
fect. The  stipulated  facts  show  that  the 
plaintiff,  by  resolution  of  its  board  of  di- 
rectors, appointed  Guy  G.  Willis,  of  Port- 
land, Or^on,  its  attorney  for  the  state  of 
Oregon,  upon  whom  legal  process  might  be 
served,  to  hold  until  another  should  be  ap- 
pointed to  succeed  him;  that  the  defendants 
Stanley  were  not  in  the  state  of  W^ashing- 
ton  on  the  2d  of  September,  1896,  when  said 
note  and  mortgage  were  signed,  acknowl- 
edged, and  delivered;  that  on  the  7th  of  Au- 
gust preceding  the  defendant  H.  B.  Stanley 
made  application  to  the  plaintiff  for  a  loan, 
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r  and  at  the  same  time  applied  in  writing  for 
ten  shares  of  stock  in  the  association;  that 
plaintiff  issued  to  Stanley  its  certificate  for 
ten  shares  of  stock,  and  at  the  date  of  exe- 
cution of  the  note  and  mortgage  he  redeliv- 
ered the  same  to  plaintiff  as  collateral  se- 
curity for  the  loan;  that  said  application 
for  a  loan  and  stock  was  made  at  Dallas, 
Oregon,  through  one  W.  G.  Wright,  who  rep- 
resented that  plaintiff  had  money  for  such 
investment,  and  the  note  and  mortgage  were 
there  executed,  acknowledged,  and  delivered 
to  the  plaintiff.  The  mortgage,  however, 
contains  a  provision  that  it  is  understood 
to  be  made  with  reference  to  and  under  the 
laws  of  the  state  of  Washington. 

This  brings  us  to  the  pivotal,  and  most 
difficult,  question  in  the  case,  which  is 
whether  the  note  and  mortgage,  which  must 
be  construed  together  as  one  instrument,  are 
tainted  with  usury.  For  a  proper  determi- 
nation thereof,  very  much  depends  upon  the 
precise  nature  and  purpose  of  a  building 
and  loan  or  savings  and  loan  association. 
The  title  of  the  act  granting  special  and  pe- 
culiar privileges  to  such  organizations  in 
this  state  is,  '*To  Regulate  the  Incorpora- 
tion and  Business  of  Building  and  Loan  and 
Savings  and  Loan  Associations  doing  a  Gen- 
eral Business."  Sess.  Laws  1895,  p.  103. 
There  is  no  distinction  between  a  building 
and  loan  and  savings  and  loan  association, 
and  the  two  appellations  were  used  to  des- 
ignate but  one  class  of  societies,  viz.,  those 
doing  a  savings  and  loan  or  investment  busi- 
ness on  the  building  society  plan.  Associa- 
tions of  this  kind  enable  persons  belonging 
to  a  deserving  class,  whose  earnings  are 
small,  and  with  whom  the  slo^mess  of  accu- 
mulation discourages  the  effort,  by  the  proc- 
ess of  gradual  and  enforced  savings  to  be- 
come, either  at  the  end  of  a  certain  period, 
or  by  anticipation  of  it,  the  owners  of  home- 
steads. It  is  by  reason  of  the  peculiar 
character  of  this  particular  class  of  asso- 
ciations, and  because  of  their  capability, 
when  conducted  upon  the  plan  whicn  essen- 
tially distinguishes  them  from  other  organ- 
izations and  business  enterprises,  that  they 
have  acquired,  under  the  law,  distinct  and 
peculiar  rights  and  privileges.  The  act  was 
designed,  therefore,  to  encourage  and  extend 
the  particular  privileges  therein  designated 
to  this  peculiar  class  of  organizations. 
None  other  can  claim  the  benefits  and  im- 
munities accorded  them,  and  these  only 
when  they  pursue  the  especial  business,  and 
observe  the  exceptional  rules,  which  char- 
acterize them,  and  make  them  peculiar,  as 
compared  with  other  business  enterprises. 

A  building  association,  as  now  existing, 
is  defined  by  Thompson  as  "a  private  cor- 
poration designed  for  the  accumulation,  bj 
the  members,  of  their  money,  by  periodical 
payments  into  its  treasury,  to  be  invested 
from  time  to  time  in  loans  to  the  members 
upon  real  estate  for  home  purposes,  the  bor- 
rowing members  paying  interest,  and  a  pref- 
erence in  securing  loans  over  other  mem- 
bers, and  continuing  their  fixed  periodical 
instalments  in  addition;  all  of  wnich  pay* 
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ments,  t<^theT  with  the  nonborrower's  pay- 
mentSj  including  fines  for  failure  to  pay 
such  fixed  instalments,  forfeitures  for  such 
continued  failure  of  such  payments,  fees  for 
transferring  stock,  membership  fees  required 
upon  the  entrance  of  the  member  into  the 
society,  and  such  other  revenues,  go  into  the 
common  fund  until  such  time  as  that  the 
instalment,  payments,  and  profits  aggre- 
gate the  face  value  of  all  the  shares  in  the 
association,  when  the  assets,  after  the  pay- 
ment of  the  expenses  and  losses,  are  pro- 
rated among  all  the  members,  which,  in  le- 
gal effect,  cancels  the  borrower's  debt,  and 
gives  the  nonborrower  the  amount  of  his 
stock."  Thompson,  Bldg.  Asso.  2d  ed.  S 
3.  Mr.  Endlicn  defines  such  association  as 
a  "private  corporation,  erected  for  such  a 
period  of  time  as  may  be  permitted  by  the 
laws  under  which  it  is  incorporated,  for  the 
accumulation,  from  fixed  periodical  con- 
tributions of  its  shareholders  and  the  prof- 
its upon  their  investment,  of  a  fund,  to  be 
applied,  from  time  to  time,  in  accommodat- 
ing such  shareholders  with  loans  or  advance- 
ments, for  the  purpose,  primarily,  of  ac- 
quiring the  free  possession  of  real  estate, 
and  constructing  dwellings,  under  terms  and 
regulations  sanctioned  by  experience,  and 
prescribed  by  legislation,  and  the  charter 
and  by-laws  of  the  association,  upon  princi- 
ples of  strict  mutuality  and  equality  of  ben- 
efits and  obligations,  with  the  effect  of  grad- 
ually extinguishing  the  liability  incurred 
from  such  loans  and  advancements  simul- 
taneously with  the  prescribed  continuance 
of  the  shareholder's  periodical  contributions 
upon  the  stock  held  by  him  in  the  associa- 
tion ;  the  said  periodical  contributions  being 
80  calculated  as  to  amount,  in  the  aggre- 
gate, at  compound  interest,  to  the  par  value 
of  all  the  shares,  as  agreed  upon  at  the 
formation  of  the  society  and  fixed  by  its 
charter,  within  the  period  allowed  for  the 
anticipated  duration  of  the  society,  or  the 
continuance  of  the  contributions,  after  de- 
duction of  all  the  necessary  expenses  of  the 
business."  Endlich,  Bldg.  Asso.  §  39.  See 
also  State  v.  Redtcood  Falls  Bldg.  d  L, 
Asso.  45  Minn.  164,  10  L.  R.  A.  752,  47  N. 
W.  540.  The  societies  in  this  country  were 
first  organized  under  the  plan  evolved  in 
England.  Lord  Chancellor  Cranworth,  de- 
scribing their  operations  in  that  country 
under  the  provisions  of  act  6  &  7  Wm.  IV. 
chap.  32,  S§  1»  3-5,  says:  "Members  sub- 
scribe monthly  sums,  which  are  accumulat- 
ed till  the  fund  is  sufficient  to  give  a  stipu- 
lated sum  to  each  member,  and  then  the 
whole  is  divided  amons  them.  In  the  so- 
ciety now  in  question  the  sum  to  be  raised 
for  each  member  is  £100.  If  this  were  all, 
it  would  be  a  very  simple  transaction, — 
mere  accumulation, — and  the  only  question 
would  be  how  to  invest  the  sums  subscribed 
to  the  greatest  advantage.  But  this  is  not 
all.  One  main  object  is  to  enable  members 
to  obtain  their  £100  by  anticipation  on  their 
allowing  a  large  discount.  For  this  pur- 
pose, when  a  sufficient  fund  is  in  the  hands 
of  the  treasurer,  the  members  who  desire  to 
get  their  shares  in  advance  bid,  by  a  sort 
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of  auction,  the  sum  which  they  are  ready  to 
allow  as  discount,  and  the  highest  bidder 
obtains  the  advance.  Thus,  if  at  the  end 
of  a  year  a  sum  of  £500  is  in  the  hands  of 
the  treasurer  arising  from  the  monthly  sub- 
scriptions, and  the  holder  of  ten  shares  is 
willing  to  allow  a  discount  of  50  per  cent 
(no  one  offering  more),  the  £500  is  or  may 
be  advanced  to  him,  being  £50  in  satisfac- 
tion of  each  of  his  ten  shares.  For  this  ac- 
commodation he  is  bound  to  pay  monthly, 
till  a  fund  is  raised  sufficient  to  give  £100 
per  share  to  all  the  other  members,  not  only 
the  original  monthly  subscription,  but  also 
a  further  monthly  sum,  called  'redemption 
money.' "  Fleming  v.  Self,  3.  De  G.  M.  & 
G.  997,  1012.  For  a  more  extended  and  a 
very  lucid  explanation  of  the  manner  of 
carrying  on  the  business  of  these  societies, 
see  Endlich,  Bldg.  Asso.  §§  8  ct  seq. 

Societies  of  this  description,  working  un- 
der the  plan  thus  defined  and  outlined,  are 
such  as  the  legislature  had  in  view  when 
the  act  was  passed  authorizing  their  incor- 
poration, and  extending  to  them  peculiar 
privileges  withheld  from  other  business  en- 
terprises. Among  these  privileges  is  one 
by  which  a  certain  premium  may  be  taken 
from  the  borrower  for  the  right  of  securing 
a  loan  from  the  organization,  without  en- 
tailing the  consequences  of  practising  usury. 

Let  us  now  inquire  touching  the  nature 
of  the  premium  peculiar  to  this  class  of  as- 
sociations. As  understood  by  text  writers, 
it  is  a  "bonus  charged  to  a  stockholder 
wishing  to  borrow,  for  the  privilege  of  an- 
ticipating the  ultimate  value  of  his  stock 
by  obtaining  the  immediate  use  of  the 
money  his  stock  will  be  worth  at  the  wind- 
ing up."  Wrigley,  "The  Workingman's 
Way  to  Wealth,"  67.  After  quoting  Wrig- 
ley's  definition,  Mr.  Endlich  observes  that, 
"in  effect,  it  is  the  conventional  difference 
between  the  par  value  of  the  share  advanced 
anxi  the  amount  actually  received  by  the 
borrower."  Endlich,  Bldg.  Asso.  §  383, 
Messrs.  Thornton  and  Blackledge  define  it 
as  "the  amount  which  a  stockholder,  desir- 
ing to  borrow,  is  willing  to  pay  for  the  priv- 
ilege of  anticipating  the  ultimate  value  of 
his  stock,  by  obtaining  at  once  the  xise  of 
the  amount  of  money  his  stock  will  be 
worth  when  the  association  is  wound  up." 
Thornton  &  B.  Bldg.  &  Loan  Asso.  §  222. 
"It  is  the  difference,"  says  Woods,  J.,  in 
Sullivan  v.  Jackson  Bldg.  d  L.  Asso.  70 
Miss.  94,  12  So.  590,  "estimated  by  the  as- 
sociation and  its  borrowing  member,  between 
the  par  value  of  the  member's  shares  of 
stock  and  their  present  real  value.  It  is 
the  bonus  which  appellant  might  lawfully 
agree  to  pay  for  a  present  advancement  in 
cash  of  a  sum  certain  for  the  virtual  trans- 
fer to  the  association  of  his  shares  of  stock, 
which,  in  the  final  winding  up  of  its  affairs, 
may  realize  the  sum  actually  received  by 
the  member,  tog^Jier  with  the  premium  bid, 
or  which  may  not."  Mr.  Justice  Cooper,  in 
Patterson  v.  Workingmen's  Bldg.  d  L.  Asso. 
14  Lea,  677,  687,  after  giving  briefiy  the  his- 
tory of  those  associations  and  the  mannor 
of  their  operation,  snys:     "For  the  advance 
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upon  the  dividends  by  way  of  anticipation, 
and  the  amount  which  the  member  was  will- 
ing to  give  out  of  the  final  dividend  for  the 
preference  of  an  advance,  the  words  *loan* 
and  'premium*  or  *bonus'  were  used." 
Speaking  interchangeably  of  the  nature  of 
the  transaction  ana  the  consideration  for 
the  preference,  Green,  J.,  in  Pfeister  v. 
Wheeling  Bldg.  Aaso.  19  W.  Va.  676,  686, 
says:     "Havijag  no    English    word   to   ex- 

Eress  accurately  this  abatement,  they  might 
ave  called  it,  as  they  did,  'the  premium 
bid  for  the  right  of  precedence  in  taking  the 
loan.'  And,  there  being  no  appropriate 
word  to  represent  this  transaction,  it  would 
naturally  come  to  be  called  by  various 
names,  which,  with  more  or  less  accuracy, 
would  in  a  word  or  brief  phrase  give  an  idea 
of  it.  Some  might  call  it  a  'redemption  of 
his  interest  in  uie  association,'  as  the  ulti- 
mate effect  of  it  would  be  that  he  would,  at 
the  close  of  the  association,  get  no  money 
from  it,  because  what  would  be  otherwise 
coming  to  him  would  be  absorbed  by  the 
payment  of  his  note  and  this  abatement  he 
had  agreed  to,  or  his  'premium,'  as  it  is 
generally  called.  Sometimes  it  would  be 
called  for  the  like  reason,  but  with  still 
more  inaccuracy,  *a  purchase  of  all  his  in- 
terest in  the  association,  by  the  association.' 
And,  as  the  loan  is  really  to  be  ultimately 
paid  by  offsetting  his  interest  in  the  asso- 
ciation against  this  note  to  the  association, 
it  would  sometimes,  with  much  more  accu- 
racy^  be  called  'a  loan  on  his  interest  in  the 
association.' "  And,  again,  in  Mechanics*  d 
W.  Mut.  8av.  Bank  d  BUg.  Asso.  v.  Wil- 
eoao,  24  Conn.  147,  in  speaking  of  the  term 
"bonus,"  as  used  in  the  statute,  the  court 
says:  "By  that  expression  we  think  that 
they  meant  something  definite;  something 
distinct,  and  independent  of  the  interest,  in 
the  ordinary  acceptation  of  the  term ;  a  defi- 
nite sum  for  a  loan  for  a  specified  time,  and 
not  anything  which  the  parties  in  their  con- 
tract might  choose  to  denominate  a  bonus." 
It  is  fairly  deducible  from  these  authori- 
ties that  the  significance  of  the  term  "pre- 
mium," within  the  meaning  of  the  law  of 
building  and  loan  associations,  is  a  bonus 
in  reality,  or  a  definite  fixed  sum  or  amount 
agreed  upon  between  the  contracting  par- 
ties,— the  association  and  the  borrower.  Rep- 
resenting, as  it  does,  the  conventional  dif- 
ference between  the  par  value  of  the  share 
advanced  and  the  amount  actually  received 
by  the  borrower,  it  is  susceptible,  in  theory, 
at  least,  of  definite  and  exact  ascertainment, 
and  it  is  a  part  and  purpose  of  the  scheme 
that  it  should  be  so  determined  and  settled 
at  the  outset,  and  stand  for  the  considera- 
tion upon  which  the  loan  or  advancement  is 
made.  The  usual  method,  and  the  most 
satisfactory  and  equitable  way,  of  arriving 
at  the  premium  to  be  paid  for  the  privilege 
of  obtaining  the  advancement,  is  by  a  bid- 
ding between  the  members  wanting  the  ac- 
cumulated funds ;  the  highest  bid,  or  the  one 
offering  the  largest  premium  or  bonus,  tak- 
ing the  funds  to  the  amount  desired.  By 
this  method,  the  amount  of  the  premium  is 
ascertained,  and  becomes  a  lump  sum.  to  be 
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paid  to,  or,  rather,  to  be  retained  by,  the 
association  from  the  borrower  for  his  privi- 
lege of  being  preferred  over  other  members 
desiring  the  use  of  the  funds  of  the  associa- 
tion. It  would  seem  that  the  practice  of 
charging  "fixed  premiums" — ^that  is,  pre- 
miums prescribed  oy  the  by-laws  of  the  as- 
sociation or  the  board  of  directors,  and  not 
determined  by  competitive  bidding — ^has  be- 
come prevalent  to  some  extent  among  "na- 
tional" associations.  Thompson,  Bldg.  Asso. 
2d  ed.  §  191.  But  the  author  of  this  work 
cites  no  case  where  the  practice  has  been 
upheld,  while  many  are  referred  to  which 
condemn  it  as  violative  of  one  of  the  dis- 
tinctive and  most  salutary  principles  char- 
acterizing these  peculiar  associations,  which 
is  that  the  money  should  be  put  up  for  sale, 
usually  denominated  "auction,"  and  tne 
highest  bid  fixes  the  amount  of  the  pre- 
mium, and  determines,  as  between  members, 
who  shall  obtain  the  loan.  Vermont  Loan 
d  T,  Co,  V.  M^hithed,  2  N.  D.  82,  49  N.  W. 
318;  Butler  v.  Mutual  Aid  Loan  d  Invest. 
Co.  94  Ga.  562,  20  S.  E.  101 ;  State  ex  rcl. 
Colbum  V.  Oherlin  Bldg.  d  L.  Asso.  35  Ohio 
St.  268;  Bates  v.  People's  Sav.  d  L.  Asso. 
42  Ohio  St.  655;  Brovm  v.  Archer,  62  Mo. 
App.  277;  Meroney  v.  Atlanta  Bldg.  d  L. 
A'sso.  116  N.  C.  882,  21  S.  E.  924;  Boone 
V.  Homestead  Loan  Asso.  54  N.  Y.  S.  R.  63, 
23  N.  Y.  Supp.  203;  McCauley  v.  Working- 
man's  Bldg.  d  Sav.  Asso.  (Tenn.)  35  L.  R. 
A.  244.  In  a  footnote  to  the  last  case  cited, 
Mr.  Burdett  A.  Rich,  one  of  the  annotators 
of  that  valuable  series  of  reports,  makes  this 
observation:  "In  America  the  reported 
cases  which  have  discussed  the  matter  all 
seem  to  condemn  fixed  premiums  or  any 
rule  to  limit  the  usual  scheme  of  free  bid- 
ding." 

lliese  loans,  where  upheld  as  not  usuri- 
ous, when  the  premium,  added  to  the  re- 
demption money  or  interest,  exceeds  the 
lawful  rate  of  interest,  are  supported  upon 
the  ground  that  the  transaction  is  not,  in 
all  of  its  essentials,  a  loan,  but  an  antici- 
patory advancement,  by  way  of  discount,  of 
the  share  the  member  would  otherwise  be 
entitled  to  claim  payment  of  on  the  termi- 
nation of  the  society,  coupled  with  the  idea 
that  it  is  a  dealing  with  what  is  virtually 
a  copartnership  fund,  or  one  in  which  all 
the  members,  including  the  borrower,  are 
mutually  interested.  Seagrave  v.  Pope,  1 
De  G.  M.  &  G.  783;  Silver  v.  Barnes,  8 
Scott,  C.  P.  300.  This  is,  in  brief,  the  ra- 
tionale of  the  English  doctrine,  which  has 
been  adopted  by  many  of  the  states  of  the 
Union.  Hohoken  Bldg.  Asso.  ▼.  Martiny  13 
N.  J.  Eq.  427;  ClarksviUe  Bldg.  d  L.  Asso. 
V.  Stephens,  26  N.  J.  Eq.  351;  McLaughlii^ 
V.  Citizens'  Bldg.  Loan  d  Sav.  Asso.  62  Ind. 
264;  Americ-an  Homestead  Co.  ▼.  Linigan, 
46  La.  Ann.  1118,  15  So.  369;  Robertson  v. 
American  Homestead  Asso.  10  Md.  397,  69 
Am.  Dec.  145;  Massey  v.  Citizens'  Bldg.  d 
Sav.  Asso.  22  Kan.  624;  Sullivan  v.  Jack- 
son Bldg.  d  L.  Asso.  70  Miss.  94,  12  8o. 
590;  Merrill  v.  Melntire,  13  Gray,  157; 
Tilley  v.  American  Bldg.  d  L.  Asso.  52  Fed. 
618;  Holmes  v.  Smythe,  100  111.  413;  Cen- 
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tral  Bldg.  d  L,  Asso,  v.  Lampson,  60  Minn. 
422,  62  N.  W.  644;  Winchester  Bldg.  Asso. 
V.  Gilbert,  23  Gratt.  787. 

Our  statute  prescribes  (Laws  1895,  p. 
103,  §  4)  that  the  association  shall  adopt 
by-laws,  which,  among  other  things,  shall 
''especially  provide  for  the  character  and 
methods  of  conducting  the  business  of  the 
association,  with  rules  governing  the  admis- 
sion of  members,  the  sale  of  its  shares,  the 
amount  of  admission  fee,  the  amount  of  and 
the  periods  when  dues  shall  be  paid  by  the 
members  to  the  association,  the  disposition 
and  investment  of  the  funds  of  the  associa- 
tion, including  loans,  the  amount  of  pre- 
miums to  be  paid  for  and  the  rate  of  in- 
terest on  loans,"  etc.  Section  6,  that  the  by- 
laws shall  provide  for  the  mode  in  which 
the  application  or  bids  for  loans  shall  be 
made  and  received,  and  who  shall  be  enti- 
tled to  preference  in  allotting  the  same,  but 
it  contains  a  proviso  as  follows :  "That  the 
provisions  of  this  section,  relating  to  bid- 
ding for  loans,  shall  not  apply  to  associa- 
tions which  fix  the  rate  of  interest  and  pre- 
mium in  its  by-laws  or  annually,  by  resolu- 
tion of  the  board  of  directors,  at  a  rate 
which  will  keep  the  money  of  such  associa- 
tion at  all  times  safely  invested  and  in 
which  the  system  of  bidding  is  not  allowed. 
The  minimum  amount  and  nature  of  premi- 
ums to  be  bid  or  asked  for  loans  shall  be 
fixed  and  described  in  the  by-laws,  but  the 
same  may  from  time  to  time  be  changed  by 
a  two-thirds  vote  of  all  the  members  of  the 
board  of  directors."  Section  7  provides 
that  ''any  premium  which  has  heretofore  or 
which  shall  hereafter  be  taken  for  loans 
.  .  .  made  by  any  association  governed 
by  this  act,  shall  not  be  considered  or  treat- 
ed as  interest,  nor  render  such  association 
amenable  to  the  laws  relating  to  usury." 
Does  this  statute  permit  the  taking  of  a 
rate  of  premium  such  as  is  stated  in  the 
obligation  set  out  in  the  complaint  which 
the  plaintiflf  seeks  to  foreclose?  Section  4 
requires  the  by-laws  to  provide  for  the 
amount  of  the  premium  to  be  paid  for,  and 
the  rate  of  interest  on,  loans.  This  obvi- 
ously treats  the  premium  as  something  dif- 
ferent in  character  from  interest,  and  is  in 
perfect  accord  with  another  provision  to  be 
contained  in  the  by-laws,  prescribing  the 
mode  by  which  bids  for  loans  shall  be  made, 
obtained,  and  received;  for,  when  the  two 
are  observed,  the  amount  of  the  premium  be- 
comes definitely  fixed  and  determined,  and 
in  that  respect  is  well  distinguished  from 
the  interest. 

But  when  we  come  to  the  proviso  of  §  6, 
above  noted,  the  intendment  of  the  legis- 
lature is  not  so  clear.  It  may  be  conceded, 
for  the  purposes  of  this  case, — ^but  we  must 
by  no  means  be  understood  as  deciding  it, — 
that  it  would  be  legitimate  for  the  associa- 
tion, through  its  by-laws  or  by  resolution 
of  its  board  of  directors,  to  prescribe  a  mini- 
mum lump  premium,  or  name  a  certain  or 
definite  amount  per  share  to  be  paid  as  a 
premium,  upon  a  loan  or  advancement  to  be 
made;  but  even  this  could  not  be  held  to  au- 
thorize the  fixing  of  a  premium  by  a  rate 
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I  per  cent  or  by  a  percentage  upon  the  amount 
of  the  loan,  and  dependent  for  the  time  of 
its  continued  payment  upon  the  length  of 
time  the  loan  may  remain  unpaid,  or  the 
stock  of  the  borrower  be  not  fully  paid  in. 
There  is  nothing  in  such  a  condition  to  dis- 
tinguish it  from  interest,  and  the  legisla- 
ture surely  did  not  intend  to  say  that  in- 
terest shall  not  be  treated  as  interest,  or 
that  interest,  to  be  collected  by  tiie  designa- 
tion of  premium,  shall  not  be  treated  as  in- 
terest. So  that,  when  the  statute  speaks  of 
the  rate  of  premium,  it  does  not  mean  the 
same  thing  as  the  rate  of  interest.  The 
more  natural  and  consistent  interpretation 
would  be  that,  when  the  legislature  speaks 
of  a  rate  of  premium,  it  means  a  propor- 
tional or  pro  rata  distribution  of  the  pay- 
ment of  a  premium,  fixed  by  the  by-laws  or 
by  resolution  of  the  board  of  directors  of 
the  association.  If  it  does  not  have  this 
meaning,  it  has  no  other  that  will  distin- 
guish it  from  interest,  and  the  act  cannot 
be  held  to  sanction  the  taking  of  any  pre- 
mium at  all  under  the  appellation  of  "rate 
of  premium."  The  idea  of  a  rate  of  pre- 
mium corresponding  to  rate  of  interest  is 
not  within  the  spirit  and  intendment  of  the 
law  of  building  associations,  and,  if  that  is 
what  was  attempted  to  be  sanctioned  by  leg- 
islative edict,  so  as  to  relieve  it  from  amena- 
bility to  the  laws  relating  to  usury,  it 
would  be  very  questionable  whether  it  could 
secure  the  warrant  of  the  Constitution, 
which  inhibits  the  adoption  of  any  special 
or  local  law  relating  to  interest  on  money. 
Under  this  interpretation  of  the  act,  it  is 
plain  that  the  plaintiff  was  not  warranted 
in  exacting  from  the  borrower  the  6  per  cent 
premium  upon  the  amount  of  the  loan,  as, 
when  added  to  the  6  per  cent  interest,  it 
exceeds  the  lawful  rate  which  is  permitted 
to  be  charged  in  this  state  as  interest  on 
money.  The  device  has  the  characteristic 
of  a  shift  to  circumvent  and  avoid  the  law 
relating  to  usury,  and  cannot  receive  our 
sanction.  Meroney  v.  Atlanta  Bldg.  d  L. 
Asso.  116  N.  C.  882,  21  S.  E.  924,  was  a 
case  where  $3.25  per  month,  as  interest  and 
premium,  was  contracted  to  be  paid  upon 
a  loan  of  $300,  and  it  was  held  that  the 
whole  transaction  could  not  be  character- 
ized otherwise  than  as  "a  lending  of  $300  to 
the  plaintiff  at  12  per  cent  per  annum."  So 
it  was  said,  in  Butler  v.  Mutual  Aid,  Loan 
&  Invest.  Co.  04  Ga.  562,  20  S.  E.  101 :  "It 
[the  association]  claims  to  loan  money  at 
6  per  cent  per  annum,  payable  and  collecti- 
ble monthly;  but  under  the  name  of  pre- 
mium, which  is  but  another  name  for  usury, 
collects  another  6  per  cent  monthly,  by  such 
device  collecting  really  12  per  cent  interest 
per  annum,  payable  monthly,  on  loans 
thus,  under  fancy  names,  carefully  eschew- 
ing the  name  of  interest,  which  said  charges 
really  are,  and,  with  the  object  and  intent 
to  do  so,  contracting  to  take  and  collect  a 
higher  rate  of  interest  than  that  allowed  by 
law."  These  cases  illustrate  the  principle 
adopted,  and  it  would  seem  that  plaintiff's 
contract  is  usurious  upon  its  face. 

The  plaintiff  contends,  however,  that  the 
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agreement  must  be  treated  as  a  Washington 
oontract,  and  therefore  should  be  construed 
with  reference  to  the  usury  laws  of  that 
state,  and,  incidentally,  that  the  transaction 
of  making  the  loan,  and  taking  a  note  pay- 
able at  Seattle,  Washington,  and  a  mortgage 
upon  lands  in  Oregon,  to  secure  its  payment, 
was  not  doing  business  within  this  state. 
It  is  strange  reasoning  to  insist,  on  the  one 
hand,  that,  in  order  to  enable  the  plaintiff 
to  sue  in  our  courts,  it  has  complied  with 
the  law  with  that  particularity  which  will 
enable  it  to  do  business  in  the  state,  and 
yet,  when  it  is  suggested  that  it  has  vio- 
lated the  laws  of  usury  here  by  a  transac- 
tion consummated  under  the  same  authority 
that  authorizes  the  suit,  to  insist  that  it 
has  not  done  business  within  the  state.  The 
very  purpose  of  the  act  is  to  enable  those 
associations  having  their  domicils  in  other 
states  to  do  and  transact  business  and  sue 
and  be  sued  here,  and  it  ought  to  be  alike 
effective  under  all  conditions.  When  they 
come  here  imder  the  statute,  and  have  the 
license  of  the  secretary  of  state  to  do  busi- 
ness here,  they  become  pro  hac  vice  domes- 
tic corporations,  and  must  operate  as  if  ac- 
tually domiciled  in  the  state.  They  submit 
and  render  themselves  amenable  to  the  laws 
of  the  state,  which  must  be  taken  to  govern 
all  their  transactions  entered  into  and  con- 
summated therein.  Our  own  citizens  would 
not  be  permitted  to  make  contracts  here 
payable  in  another  state,  and  then  insist 
upon  having  them  construed  here  according 
to  the  laws  of  such  state;  and  it  does  not 
seem  consistent  with  j^rinciple  and  reason 
that  a  foreign  corporation,  securing  citizen- 
ship in  this  state  for  the  purpose  of  promot- 
ing its  business,  can  insist  upon  making  its 
contracts  payable  elsewhere,  and  then  in- 
voke the  authority  and  process  of  our  courts 
to  enforce  them  according  to  laws  other 
than  our  o\^ti.  If  such  were  to  be  recog- 
nized as  good  law,  it  would  in  many  in- 
stances give  foreign  corporations,  although 
domiciled  in  this  state,  advantages  over 
those  organized  under  its  laws  and  having 
their  principal  place  of  business  here.  But 
the  transaction,  under  the  conditions  at- 
tendine  it,  must  be  regarded  as  doing  busi- 
ness within  this  state.  Bank  of  British  Co- 
lumbia v.  Page,  6  Or.  431;  Haoheny  v. 
Leary,  12  Or.  40,  7  Pac.  329;  Cooper  Mfg. 
Co.  V.  Ferguson,  113  U.  S.  727,  28  L.  ed. 
1137,  6  Sup.  Ct.  Rep.  739.  The  contract 
was  made  in  Oregon,  and  must  be  construe^ 
and  enforced  according  to  our  laws.  The 
application  for  stock  and  the  loan  was  made 
in  Oregon,  to  and  by  an  association  domi- 
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ciled  and  doing  business  therein,  through  a 
resident  solicitor.  The  mortgage  was  given 
upon  an  Oregon  farm,  and  was  executed  and 
acknowledged  here.  The  money  was  used 
here,  and  this  suit  was  instituted  in  th» 
county  in  which  the  mortgaged  premises  are 
situated,  as  contemplated  by  the  association 
when  it  acquired  the  license  to  do  business 
in  the  state.  Ail  this,  notwithstanding  the 
mortgage  stipulation  to  the  effect  that  it  is 
a  Washington  contract,  clearly  shows  ita 
Oregon  nativity,  and  it  is  therefore  solv- 
able by  the  laws  thereof.  Meroney  v.  At- 
lanta Bldg.  d  L.  Asso.  116  N.  0.  882,  21 
S.  E.  924;  Martin  v.  Johnson,  84  Ga,  48U 
8  L.  R.  A.  170,  10  S.  E.  1092;  Dickinson 
V.  Edtoards,  77  N.  Y.  573,  33  Am.  Rep.  671; 
Jackson  v.  American  Mortg.  Co.  88  Ga,  766, 
16  S.  E.  812. 

But,  notwithstanding  the  contract  ap- 
pears to  be  usurious  on  its  face,  and  the 
natural  inference  to  be  drawn  therefrom  i» 
that  the  parties  intended  the  result  of  their 
own  acts,  yet  there  is  another  element  which 
must  attend  the  practice  of  usuiy.  It  must 
be  with  a  corrupt  intent,  which  means  that 
the  parties  must  have  knowingly  agreed 
upon  a  rate  of  interest  greater  than  that 
allowed  by  law.  27  Am.  &  Eng.  Enc.  Law, 
p.  926;  Balfour  v.  Davis,  14  Or.  47,  12  Pac. 
89;  Burwell  v.  Burgwyn,  100  N.  C.  389,  6^ 
S.  E.  409.  But,  where  they  have  acted  un- 
der an  honest  belief  that  the  stipulated  rate 
was  recoverable  under  the  law,  in  which 
they  were  mistaken,  it  has  been  held  that 
the  penalties  of  usury  would  not  be  en- 
forced. Thompson  v.  Jones,  1  Stew.  (Ahu) 
566. 

There  is  no  evidence  in  this  case,  aside 
from  that  which  appears  upon  the  face  of 
the  contract,  by  which  we  are  or  can  be  ad- 
vised as  to  the  true  intent  of  these  parties. 
Hence  we  may  fairly  suppose  that  th^  in 
good  faith  designed  to  act  within  the  legis- 
lative intendment  of  the  act  governing  the 
management  and  conduct  of  building  and 
loan  associations;  and  as  the  provisiooa 
governing  in  the  premises  are,  as  we  have 
seen,  of  doubtful  import,  in  view  of  the  rule 
that  forfeitures  are  never  enforced  except 
when  the  case  is  reasonably  free  from  doubt, 
we  have  concluded  to  decree  a  foreclosure  in 
favor  of  the  plaintiff  for  the  principal  sum* 
with  interest  at  the  rate  of  6  per  cent  per 
annum,  against  which  defendants  will  be  al- 
lowed cr^it  for  the  $39  paid  upon  the 
stock.  Plaintiff  should  also  nave  $60  as  an 
attorney's  fee,  being  the  amount  found  to 
be  reasonable  by  the  court  below,  and  it» 
costs  and  disbursements  in  both  courts. 
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*1.  The  act  of  the  leirialatnre  ap- 
proved March  31,  1800,  «to  Rearnlate 
and  liiinit  the  Hours  of  Bmployment 

of  Females  in  Manufacturing,  Mechanical, 
and  Mercantile  Establishments,  Hotels,  and 
Restaurants ;  to  Proyide  for  Its  Enforcement 
and  a  Penalty  for  Its  Violation/*  contains 
but  one  subject,  and  In  its  terms  is  no 
broader  than  its  title,  in  which  Its  subject 
is  clearly  expressed. 

2.  Such  laiv  does  not  amend  the  act  of 
188:t  to  protect  the  health  of  female  em- 
ployees in  stores,  ofBees,  and  schools.  It  is 
an  act  complete  In  Itself,  and  is  not  repug- 
nant to  the  proTlsions  of  |  11,  art.  3,  of  the 
Constitution. 

3.  The  la^iv  u.n  exprenaed  therein  has  a 
nnifornt  and  general  application  to 
all  women  employed  In  the  establishments  de- 
scribed therein,  and  is  not  class  legislation, 
within  the  meaning  of  |  15,  art.  3,  of  the 
Constitution. 

4.  The  act,  in  effect,  is  only  a  fair  and 
reasonable  exercise  of  the  police 
po^Tcr.  It  does  not  deprive  any  citizen  of 
his  property,  or  the  reasonable  use  thereof, 
without  due  process  of  law.  It  does  not  pro- 
hibit the  right  of  contract.  It  merely  regu- 
lates the  same  in  a  reasonable  manner.  It 
is  therefore  not  in  conflict  with  the  Consti- 
tution, and  is  in  all  things  valid. 

(July  1.  1902.) 

"I^llROR  to  the  District  Court  for  Doug- 
Ju  las  County  to  review  a  judgment  con- 
victing defendant  of  violating  the  labor 
law.     Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  A.  W.  Jelferies  and  Jamea  W. 
Carr,  for  plaintiff  in  error: 

At  the  adoption  of  the  Constitution  all 
persons  had  iimerent,  inalienable  rights,  and 
the  purpose  of  government  as  established 
was  to  secure  more  surely  to  the  people 
those  rights. 

Atchison  d  N.  R.  Co.  v.  Baty,  6  Neb.  41, 
29  Am.  Rep.  356;  Cooley,  Const.  Lim.  p. 
47;  People  ex  rel.  Le  Roy  v.  Hurlhut,  24 
Mich.  107,  9  Am.  Rep.  103. 

Burlamaqui,  Politic  Law,  cha^.  3,  §  15, 
defines  natural  liberty  as  "the  right  which 
nature  gives  to  all  mankind  of  disposing  of 
their  persons  and  property  after  the  man- 

•Headnotes  by  Barnes,  C. 

~  Nom^^^^^^~Yo  constitutionality  of  "statute 
limiting  hours  of  labor  of  women  in  factories 
or  workshops,  see  also,  in  this  series,  Ritchie 
▼.  People  (111.)  29  L.  R.  A.  79. 

As  to  statutory  limitation  of  hours  of  labor 
generally,  see  note  to  People  v.  Phyfe  (N.  Y.) 
19  L.  R.  A.  141 ;  also  Low  v.  Rees  Printing 
Co.  (Neb.)  24  L.  R.  A.  702;  Holden  v.  Hardy 
(Utah)  87  L.  R.  A.  103;  State  v.  Holden 
(Utah)  87  L.  R.  A.  108 ;  and  Short  v.  Bullion, 
B.  ft  C.  Min.  Co.  (Utah)  45  L.  R.  A.  603. 
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ner  they  may  judge  most  consonant  to  their 
ha.ppiness,  on  condition  of  their  acting 
within  the  limits  of  the  law  of  nature,  and 
so  as  not  to  interfere  with  an  equal  exercise 
of  the  same  right  by  other  men.*' 

Atchison  d  N.  R".  Co.  v.  Baty,  6  Neb.  40,. 
29  Am.  Rep.  350. 

Any  person  is  at  liberty  to  pursue  any 
lawful  calling,  and  to  do  so  in  his  own  way,, 
not  encroaching  upon  the  rights  of  others. 

Cooley,  Const.  Lim.  5th  ed.  p.  745;  All- 
peyer  v.  State,  165  U.  S.  578,  41  L.  ed.  832. 
17  Sup.  Ct.  Rep.  427. 

The  word  "liberty"  as  used  in  the  Con- 
stitution includes  the  privilege  of  choosing 
any  lawful  occupation  for  tne  exercise  of 
one's  physical  and  mental  faculties,  which 
is  not  injurious  to  others,  and  likewise  the 
power  of  contracting  with  reference  thereto. 

Re  Morgan,  26  Colo.  415,  47  L.  R.  A.  52,. 
58  Pac.  1071;  Tiedeman,  Pol.  Power,  §  178^ 
p.  67;  18  Am.  &  Eng.  Enc.  Law,  p.  739;  Re 
Jacobs,  98  N.  Y.  98,  60  Am.  Rep.  640; 
Ritchie  v.  People,  155  111.  98,  29  L.  R.  A. 
79,  40  N.  E.  454;  Butchers'  Union  8.  H.  d 
L.  8.  L.  Co.  V.  Crescent  City  L.  8.  L.  d  8. 
H.  Co.  Ill  U.  S.  746,  28  L.  ed.  585,  4  Sup. 
Ct.  Rep.  652;  8tate  v.  Goodwill,  33  W.  Va. 
179,  6  L.  R.  A.  621,  10  S.  E.  285. 

The  privilege  of  being  employed  is  both 
a  liberty  and  a  property  rignt,  and  if  one 
female  is  denied  the  right  to  be  employed 
and  acquire  property  in  a  manner  which 
she  has  hitherto  enjoyed  under  the  Consti- 
tution in  certain  designated  occupations,, 
and  other  females  are  still  allowed  to  enjoy 
these  rights  in  other  occupations,  it  is  clear 
that  the  one  is  deprived  of  both  liberty  and 
property  to  the  extent  that  she  is  denied 
the  right  of  employment  and  the  right  to 
contract  as  to  her  hours  of  employment. 

Frorei'  v.  People  use  of  8ohool  Fund,  141 
111.  171,  16  L.  R.  A.  494,  31  N.  E.  395; 
Ritchie  v.  People,  155  111.  98,  29  L.  R.  A. 
79,  40  N.  E.  454 ;  Braceville  Coal  Co.  v.  Peo- 
ple,  147  111.  66,  22  L.  R.  A.  340,  35  N.  E. 
62;  People  ex  rel.  Killeen  v.  Angle,  109  N. 
Y.  576,  17  N.  E.  413;  Bailey  v.  People,  190 
111.  28,  54  L.  R.  A.  838,  60  N.  E.  98. 

Labor  is  property,  and  the  right  to  make 
it  available  is  next  in  importance  to  the 
right  of  life  and  liberty. 

Re  Parrott,  1  Fed.  481;  People  ew  reL 
Rodgers  v.  Coler,  166  N.  Y.  1,  52  L.  R.  A. 
814,  59  N.  E.  716;  Re  Preston,  63  Ohio  St. 
428,  52  L.  R.  A.  523,  59  N.  E.  101 ;  Oilles- 
pie  V.  People,  188  111.  176,  52  L.  R.  A.  283, 
58  N.  E.  1007 ;  State  v.  Julmc,  129  Mo.  163, 
29  L.  R.  A.  257,  31  S.  W.  781;  State  ex  rel. 
Broum  v.  McPcak,  31  Neb.  140,  47  N.  W. 
691 ;  Seattle  v.  Smyth,  22  Wash.  327,  60 
Pac.  1120;  United  States  v.  Martin,  94  U. 
S.  400,  24  L.  ed.  128. 

The  operator  of  the  designated  occupa- 
tions is  deprived  of  his  property  without 
due  process  of  law  by  limiting  him  in  the 
use  of  his  property. 

Re  Marshall,  102  Fed.  323 ;  Re  Jacobs,  9B 
N.  Y.  105,  50  Am.  Rep.  640;   Pumpelly  v. 
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Green  Bay  d  M,  Canal  Co.  13  Wall.  177,  20 
L.  ed.  600;  Wyneha^ner  v.  People,  13  N.  Y. 
398 ;  People  ex  rel.  Manhaftan  Sav.  Inst.  v. 
Otis,  90  N.  Y.  48;  Clark  v.  Cambridge  d  A. 
Irrig.  A  Improv.  Co.  45  Neb.  799,  64  N.  W. 
239;  Eden  v.  People,  161  111.  296,  32  L.  R. 
A.  669,  43  N.  E.  1109. 

The  law  cannot  be  sustained  as  a  police 
regulation. 

Ruhstrat  v.  People,  185  111.  133,  49  L.  R. 
A.  181,  57  N.  E.  44;  Smiley  v.  MacDonald, 
42  Neb.  6,  27  L.  R.  A.  540,  60  N.  W.  355; 
Re  Morgan,  26  Colo.  415,  47  L.  R.  A.  52,  58 
Pac.  1071;  Tiedeman,  Pol.  Power,  §  86,  p. 
4:  18  Am.  &  Eng.  Enc.  Law,  p.  739;  Re 
Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636; 
Ritchie  V.  People,  155  111.  98,  29  L.  R.  A. 
71,  40  N.  E.  454. 

The  act  in  question  is  special  or  class 
legislation. 

Millett  V.  People,  117  111.  294,  57  Am. 
Rep.  869,  7  N.  E.  631 ;  Frorer  v.  People  use 
of  School  Fund,  141  111.  171,  16  L.  R.  A. 
492,  31  N.  E.  395;  Ramsey  v.  People,  142 
111.  380,  17  L.  R.  A.  853,  32  N.  E.  364; 
Braceville  Coal  Co.  v.  People,  147  III.  66, 
22  L.  R.  A.  340,  35  N.  E.  62;  Cooley,  Const. 
Lim.  p.  486;  Eden  v.  People,  161  111.  296, 
32  L.  R.  A.  659,  43  N.  E.  1108 ;  Budd  v. 
State,  3  Hximph.  483,  39  Am.  Dec.  189.; 
Wally  V.  Kennedy,  2  Yerg.  654,  24  Am. 
Dec.  511;  People  ex  rel.  Valentine  v.  Ber- 
rien Circuit  Judge,  124  Mich.  664,  50  L.  R. 
A.  493,  83  N.  W.  594;  Fiske  v.  People  ex 
rel.  Raymond,  188  111.  206,  62  L.  R.  A.  291, 
68  N.  E.  985;  Adams  v.  Brena/n,  Yll  111. 
194,  42  L.  R.  A.  718,  52  N.  E.  314;  Holdm 
V.  Alton,  179  111.  318,  63  N.  E.  658;  Low  v. 
Rees  Printing  Co.  41  Neb.  138,  24  L.  R.  A. 
702,  69  N.  W.  362. 

Messrs.  Frank  N.  Front,  Attorney  Gen- 
eral, Norrli  Brown,  and  George  W. 
Shields  for  defendant  in  error. 

Barnes,  C,  filed  the  following  opinion: 
■  The  county  attorney  of  Douglas  county 
on  the  18th  day  of  May,  1901,  filed  a  com- 
plaint in  the  district  court  of  that  county 
against  William  Wenham,  charging  him 
with  the  violation  of  §§  1  and  2  of  the  act 
of  the  legislature  of  this  state  approved 
March  31,  1899,  and  entitled  "An  Act  to 
Regulate  and  Limit  the  Hours  of  Employ- 
ment of  Females  in  Manufacturing,  Me- 
chanical, and  Mercantile  Establishments, 
Hotels,  and  Restaurants;  to  Provide  for  Its 
Enforcement  and  a  Penalty  for  Its  Viola- 
tion." It  was  charged  in  the  complaint  that 
the  defendant,  Wenham,  as  the  employer  of 
female  persons  in  a  mechanical  establish- 
ment, to  wit,  the  Nonpareil  Steam  Laundry, 
situated  in  the  city  of  Omaha,  did  then  and 
there  unlawfully  employ  a  female  person, 
to  wit,  Lizzie  Falconer,  for  a  period  of  more 
than  sixty  hours  during  eaeh  of  the  several 
weeks  included  between  the  1st  day  of 
January,  1901,  and  the  26th  day  of  Febru- 
ary of  that  year,  for  more  than  ten  hours 
during  each  of  £he  said  days,  to  wit,  for 
fourteen  hours  per  day  and  for  eighty-four 
hours  per  week  during  all  of  said  time. 
There  was  a  second  count,  which  also  char- 
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ged  him  with  a  violation  of  the  2d  section 
of  the  act,  which  provides  for  the  posting 
of  printed  notices  stating  the  number  of 
hours'  work  required  of  each  female  em- 
ployed in  such  establishment.  A  trial  was 
had  upon  said  complaint,  and  the  jury 
fotmd  the  defendant  guilty  on  both  counts. 
The  court,  however,  dismissed  the  action  as 
to  the  second  count,  lea\'ing  the  verdict  of 
guilty  standing  as  to  the  first  count  which 
charged  a  violation  of  the  1st  section  of 
the  act  in  question.  Defendant's  motion 
for  a  new  trial  was  overruled,  and  the  court 
sentenced  him  to  pay  a  fine  of  $25  and 
costs,  and  awarded  execution  against  his 
property  for  the  collection  thereof.  From 
this  judgment  he  prosecuted  error  to  this 
court,  and  now  contends  that  the  judgment 
of  the  court  below  should  be  reversed  for 
the  reason  that  the  law  under  w^hich  he  was 
prosecuted  and  convicted  is  unconstitu- 
tional and  void.  The  act  in  question  is  as 
follows : 

"Sec.  1.  That  no  female  shall  be  employed 
in  any  manufacturing,  mechanical,  or  mer- 
cantile establishment,  hotel,  or  restaurant 
in  this  state  more  than  sixty  hours  during 
any  one  week  and  that  ten  hours  shall  ooa- 
stitute  a  day's  labor.  The  hours  of  each 
day  may  be  so  arranged  as  to  permit  the 
employment  of  such  females  at  any  time 
from  six  o'clock  a.  m.  to  ten  o'clock  f.  m. 
but  in  no  case  shall  such  employment  ex- 
ceed ten  hours  in  any  one  day. 

"Sec.  2.  Every  such  employer  shall  p<»t 
in  a  conspicuous  place  in  every  room  wnere 
such  females  are  employed,  a  printed  no- 
tice, stating  the  number  of  hours*  work  re- 
quired of  them  each  day  of  the  week,  the 
hours  of  commencing  and  stopping  such 
work,  and  the  hours  when  the  time  or  times 
allowed  for  dinner  or  for  other  meals  be- 
gins and  ends.  Printed  forms  of  said  no- 
tice shall  be  furnished  by  the  deputy  labor 
commissioner,  and  the  form  of  such  notice 
approved  by  the  attorney  general  of  this 
state. 

"Sec.  3.  Every  such  employer  in  such  es- 
tablishment shall  provide  suitable  seats  for 
the  females  so  employed,  and  shall  permit 
the  use  of  such  seats  by  them  when  they 
are  not  necessarily  engaged  in  the  active 
duties  for  which  they  are  employed. 

"Sec.  4.  Any  employer,  overseer,  superin- 
tendent, or  other  agent  of  any  such  em- 
ployer who  shall  violate  any  of  the  provi- 
sions of  this  act,  shall  be  fined  for  each  of- 
fense in  a  sum  not  less  than  twenty  dollars 
nor  more  than  fifty  dollars;  and  it  is  here- 
by made  the  duty  of  the  deputy  labor  com- 
missioner to  enforce  the  provisions  of  this 
act ;  provided,  however,  that  nothing  in  this 
act  shall  be  construed  to  prevent  any  other 
person  from  enforcing  its  provisions." 
[Neb.  Comp.  Stat.  1901,  §  245,  p.] 

We  approach  this  question  with  some  re- 
luctance and  considerable  hesitation.  The 
popularity  and  strength  of  government  in 
this  country,  both  national  and  state,  are 
based  largely  upon  the  fact  of  the  division 
of  governmental  power  into  three  separate 
and  independent  departments.    To  the  1^- 
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islature  is  committed  the  power  to  enact 
laws  for  the  govermnent  and  welfare  of  our 
people^  to  the  executive  department  is  dele- 
gated the  power  to  see  that  such  laws  are 
properly  executed^  and  to  the  judiciary  is 
coniided  the  power  to  interpret  them,  and 
finally,  as  a  last  resort,  to  decide  the  ques- 
tion of  their  constitutionality.  Courts 
should  never  usurp  legislative  functions, 
and,  before  declaring  a  law  unconstitutional 
we  should  be  fully  convinced  that  it  clearly 
conflicts  with  some  provision  of  the  funda- 
mental law, — some  clause  of  the  Constitu- 
tion, either  national  or  state.  If,  after  a 
careful  consideration  of  the  question  in  all 
of  its  bearings,  the  matter  is  left  in  doubt, 
we  should  resolve  such  doubt  in  favor  of 
the  law,  and  declare  it  valid.  With  these 
principles  in  view,  we  come  now  to  consider 
the  questions  involved  in  this  proceeding. 

1.  Plaintiff  in  error  contends  that  the  act 
is  void  because  it  is  in  conflict  with  S  11> 
art.  3,  of  the  Constitution  of  this  state, 
wherein  it  is  provided  that  no  bill  shall 
contain  more  than  one  subject,  and  the 
same  shall  be  clearly  expressed  in  its  title. 
It  is  urged  that  the  title  to  the  act  in  no 
manner  indicates  that  it  was  Intended  as  a 
police  regulation,  or  that  it  was  enacted 
for  the  purpose  of  protecting  the  health  of 
the  public.  It  is  further  urged  that  the 
first  subject  contained  in  the  act  is  the  num- 
ber of  hours  that  certain  designated  per- 
sons are  permitted  to  employ  females  aur- 
ing  the  week ;  that  the  second  subject  is  the 
posting  of  notices;  that  the  third  imposes 
a  duty  upon  the  labor  commissioners  to  fur- 
nish notices;  that  the  fourth  is  the  duty 
imposed  upon  the  attorney  general  to  ap- 
prove the  form  thereof;  that  the  fifth  sub- 
ject is  the  providing  of  seats  for  females  em- 
ployed in  these  establishments,  when  they 
are  not  working;  that  the  sixth  subject  is 
the  duty  of  the  labor  commissioner  to  en- 
force the  provisions  of  the  act ;  and  that  the 
seventh  is  the  penalty  of  the  act.  We  do 
not  so  understand  this  question.  The  sub- 
ject of  the  act,  which  is  clearly  expressed 
in  the  title,  is  to  regulate  and  limit  the 
hours  of  employment  of  females  in  manu- 
facturing, mechanical,  and  mercantile  es- 
tablishments, hotels,  and  restaurants.  The 
body  of  the  act  is  no  broader  than  the  title, 
so  lar  as  that  portion  of  it  is  concerned. 
The  2d  section  of  the  act  simply  provides 
the  means  of  its  enforcement,  and  there  is 
nothing  in  that  section  but  what  may  rea- 
sonably be  enacted  under  that  portion  of  the 
title.  If  it  be  contended  that  the  3d  sec- 
tion of  the  act  is  not  covered  by  the  title, 
we  may  reject  that  section  entirely,  and  the  I 
act  is  still  complete  in  its  terms,  capable  of 
enforcement,  and  should  be  declared  valid. 
State  ex  rel.  Wheeler  v.  Stuht,  52  Neb.  209, 
71  N.  W.  941.  The  4th  section  provides  for 
the  penalty,  and  designates  who  may  enforce 
it.  We  therefore  hold  that  the  act  is  no 
broader  than  the  title;  and  it  contains  but 
one  general  subject,  and,  so  far  as  this  con- 
tention is  concerned,  it  is  constitutional. 
Katisas  City  d  O.  R.  Co.  v.  Frey,  30  Neb. 
790,  47  X.  W.  87. 
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2.  It  is  claimed  that  the  act  in  question 
is  unconstitutional  because  it  violates  that 
portion  of  §  11,  art.  3,  above  mentioned, 
which  provides  that  "no  law  shall  be 
amendea  unless  the  new  act  contain  the  sec- 
tion or  sections  so  amended,  and  the  sec- 
tion or  sections  so  amended  shall  be  re- 
pealed." It  is  insisted  on  the  argument 
and  in  the  brief  of  the  plaintiff  in  error 
that  the  act  in  question  amends  the  act  of 
1883,  approved  February  7th  of  that  year, 
entitled  "An  Act  to  Protect  the  Health  of 
Female  Employees,"  now  known  and  des- 
ignated as  §§  2450  and  245p  of  the  Crimi- 
nal Code,  as  found  in  the  Compiled  Stat- 
utes of  1901.  An  examination  of  the  provi- 
sions of  these  sections  shows  us  that  the 
purpose  of  the  act  of  1883  was  to  protect 
the  health  of  female  employees  in  stores,  of- 
fices, or  schools  within  this  state,  while  the 
act  in  question  is  designed  to  regulate  and 
limit  the  hours  of  employment  of  females 
in  manufacturing,  mechanical,  and  mercan- 
tile establishments,  hotels,  and  restaurants. 
These  acts  are  in  no  manner  in  conflict 
with  each  other.  They  were  not  passed  for 
the  same  purpose,  and  do  not  apply  to  fe- 
male help  in  the  same  or  like  kinds  of  in- 
stitutions. The  act  in  question  in  no  man- 
ner amends  the  act  of  1883.  It  does  not 
purport  to  amend  it,  but,  on  the  other  hand, 
is  a  complete  and  independent  act  within 
itself,  passed  for  another  and  entirely  dif- 
ferent purpose.  We  hold  that  it  is  not 
amendatory  of  the  act  of  1883,  and  does  not 
have  the  effect  of  amending  it;  that,  so  far 
as  this  objection  is  concerned,  it  is  valid, 
and  should  be  enforced  by  the  courts. 
Bryant  v.  Dakota  County,  53  Neb.  755,  74 
N.  W.  313. 

3.  The  plaintiff  in  error  insists  that  the 
act  in  question  is  unconstitutional  because 
it  is  special  or  class  legislation,  and  con- 
flicts with  the  provisions  of  §  15,  art.  3,  of 
the  Constitution  of  this  state.  In  the  case 
of  Siate  ex  rel.  Jones  v.  Cfraham,  16  Neb. 
74,  19  N.  W.  470,  it  was  held  that  *'the 
classification  of  the  cities  of  the  state  into 
classes  and  subclasses,  and  conferring 
upon  thevn  of  corporate  powers  by  acts  of 
the  leijislature  of  a  general  nature,  yet  the 
provisions  of  which  are  applicable  to  but 
one  of  such  classes  or  subclasses,  is  not 
repugnant  to  any  provision  of  the  Consti- 
tution." In  McClay  v.  Lincoln,  32  Neb. 
412,  49  N.  W.  282,  this  court  made  use  of 
the  following  language:  "The  provisions 
of  §  36,  art.  1,  chap.  13,  Comp.  Stat  1899, 
that  no  appeal  bond  shall  be  required  of  the 
city  by  any  court  in  any  action  appealed  by 
the  city,  held  not  repugnant  to  §  15,  art.  3, 
of  the  Constitution."  In  State  ex  rel,  Cu8' 
ter  County  Agri.  Soc.  d  L.  S,  Stock  Ex- 
change V.  Robinson,  35  Neb.  402,  17  L.  R. 
A.  383,  53  N.  W.  213,  it  was  held  that  "a 
law  which  is  general  and  uniform  through- 
out the  state,  and  operates  alike  upon  all 
persons  or  localities  which  come  witjiin  the 
r^ations  and  circumstances  provided  for,  is 
not  objectionabid  to  the  Constitution  or 
wanting  in  uniformity."  In  State  ex  rel. 
Selden  v.  Berka,  20  Neb.  375,  30  N.  W.  267, 
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the  court  said:  "A  law  which  is  general 
and  uniform  throughout  the  state,  operat- 
ing alike  upon  all  persons  and  localities  of 
a  class,  or  who  are  brought  within  the  rela- 
tions and  circumstances  provided  for,  is  not 
objectionable  as  wanting  uniformity  of 
operation."  The  act  in  question  applies  to 
all  women  who  may  be  employed  in  the 
occupations  mentioned  therein,  and  wherein 
is  required  continuous  physical  exertion. 
No  discrimination  is  made  on  account  of 
age,  condition,  or  situation.  The  law  ap- 
plies alike  to  all  women  who  shall  engage 
in  labor  in  any  of  the  establishments  men- 
tioned therein.  We  hold  that  the  act  is  not 
class  legislation,  within  the  meaning  of  § 
16,  art,  3,  of  the  Constitution. 

4.  It  is  the  further  contention  of  the 
plaintiff  that  this  law  is  repugnant  to  and 
in  conflict  with  §§  1  and  3  of  article  1  of 
our  Bill  of  Rights,  which  are,  in  effect,  the 
same  as  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States.  These  sec- 
tions are  as  follows: 

"Sec.  1.  All  persons  are  by  nature  free 
and  independent  and  have  certain  inherent 
and  inalienable  rights;  among  these  are 
life,  liberty,  and  the  pursuit  of  happiness. 
To  secure 'these  rights,  and  the  protection 
of  property,  governments  are  instituted 
among  people,  deriving  their  just  powers 
from  the  consent  of  the  governed." 

"Sec.  3.  No  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  pro- 
cess of  law." 

We  appreciate  the  gravity  of  these  ques- 
tions, and  concede  that  greet  care  should 
be  exercised  in  their  solution.  The  ques- 
tions involved  in  this  inquiry  are  so  closely 
connected  that  the  authorities  upon  each 
apply,  at  least  to  some  extent,  to  the  others. 
Therefore  we  will  consider  them  together. 
It  mny  well  be  contended  that  plaintiff's 
business  is  property,  and  that  the  ability  of 
the  women  who  may  be  employed  by  him  to 
labor  is  also  property.  It  is  the  means  by 
which  they  earn  their  living,  and  perhaps 
contribute  to  the  help  of  indigent  ones  who 
may  be  dependent  upon  them  in  whole  or  in 
part  for  support.  It  would  seem  at  first 
blush  as  though  a  law  having  the  effect  to 
interfere  with  the  business  of  the  one,  or 
shorten  the  hours  of  labor  of  the  other, 
would  be  repugnant  to  these  constitutional 
provisions.  It  must  be  conceded,  however, 
that  every  property  holder  is  secured  in  his 
title  thereto,  and  holds  it  under  the  implied 
rule  and  understanding  that  its  use  may  be 
so  regulated  and  restricted  that  it  shall  not 
be  injurious  to  the  equal  enjoyment  ol  oth- 
ers having  the  equal  right  to  the  enjoyment 
of  their  property,  or  to  the  rights  of  the 
community  in  which  he  lives.  All  property 
in  this  state  is  held  subject  to  rules  regulat- 
ing the  common  good  and  the  general  wel- 
fare of  our  people.  This  is  the  price  of  our 
advanced  civilization,  and  of  the  protection 
afforded  by  law  to  the  right  of  ownership 
and  the  use  and  enjoyment  of  the  property 
itself.  Rights  of  property,  like  other  so- 
cial and  conventional  rights,  are  subject  to 
reasonable  limitations  in  their  enjoyment, 
58  L.  R.  A. 


and  to  such  reasonable  restraints  and  regu- 
lations by  law  as  the  legislature,  under  the 
governing  and  controlling  power  vested  in 
them  by  the  Constitution,  may  think  expe- 
dient. This  power,  legitimately  exercised,, 
cannot  be  limited  by  contract,  nor  bartered 
away  by  legislation.  It  is  a  power  that  is- 
necessarily  inherent  in  every  form  of  gov- 
ernment. This  inherent  power,  reasonably 
used,  may  be  said  to  be  due  process  of  law. 
There  are  few  decisions  which  define  the 
meaning  of  this  term.  In  the  case  of 
Walker  v.  Sauvinet,  92  U.  S.  90,  23  L.  ed. 
678,  Chief  Justice  Waite  said:  "Due  pro- 
cess of  law  is  process  due  according  to  the 
law  of  the  land.  This  process  in  the  states 
is  regulated  by  the  law  of  the  state."  Cer- 
tain profitable  employments,  such  as  the 
sale  of  intoxicating  liquors  and  the  carrying 
on  of  lotteries,  once  considered  to  be  legiti- 
mate, have  fallen  under  the  ban  of  public 
opinion,  and  are  either  altogether  pro- 
hibited, or  made  subject  to  stringent  police 
regulations.  The  power  to  do  this  has  been 
so  repeatedly  affirmed  by  the  courts  of  this 
country,  both  national  and  state,  that  the 
right  to  so  regulate  these  occupations  is  no 
longer  an  open  question.  The  right  of  con- 
tract itself  is  subject  to  certain  limitationB 
which  the  state  may  lawfully  impose  in  the 
exercise  of  its  police  power,  and  this  power 
has  been  greatly  expanded  in  its  application 
during  the  past  century,  owing  to  the  enor- 
mous increase  in  the  number  of  occupations 
which  are  dangerous,  or  so  far  detrimental 
to  the  health  of  the  employees  therein  as  to 
require  special  protection  for  their  well- 
being.  The  police  power  of  the  state  can- 
not be  put  forward  as  an  excuse  for  oppres- 
sive and  unjust  legislation,  but  it  jnay  be 
lawfully  resorted  to  for  the  purpose  of  pre- 
serving the  public  health,  safety,  or  morals: 
and  a  large  discretion  is  vested  in  the  legis- 
lature to  determine  not  only  what  the  in- 
terests of  the  public  require,  but  what  meas- 
ures are  necessary  for  the  protection  of  such 
interests.  In  the  state  ot  Pennsylvania,  laws 
passed  for  the  protection  of  operatives  in 
the  coal  mines  of  that  state  have  been  up- 
held. In  Daniels  v.  Hilgard,  77  111.  640, 
it  was  held  that  the  legislature  had  power, 
under  the  Constitution,  to  establish  reason- 
able police  regulations  for  the  opening  ol 
mines  and  collieries,  and  that  an  act  provid- 
ing for  the  health  and  safety  of  persons  em- 
ployed in  coal  mines,  which  required  the 
owner  or  agent  of  every  coal  mine  or  col- 
liery employing  ten  men  or  more  to  make 
or  cause  to  be  made  an  accurate  map  or 
plan  of  the  working  of  such  coal  mine  or 
colliery,  was  not  unconstitutional;  that  the 
question  whether  certain  requirements  are 
a  part  of  the  system  of  police  regulations 
adopted  to  aid  in  the  protection  of  life  and 
health  was  properly  one  of  legislative  de- 
termination; and  that  a  court  should  not 
lightly  interfere  with  such  determination, 
unless  the  legislature  had  manifestly  trans- 
cended its  province.  In  Com.  ex  reU  WiU- 
iams  V.  Bonnell,  8  Phila.  534,  a  law  provid- 
ing for  the  ventilation  of  coal  mines,  for 
bpeaking  tubes,  and  the  protection  of  cages 
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vas  held  to  be  constitutional  and  subject  to 
-strict  enforcement.  In  the  case  of  Com,  v, 
Hamilton  Mfg.  Co.  120  Mass.  383,  it  was 
held  that  a  statute  prohibiting  the  employ 
mcnt  of  all  persons  under  the  age  of  eigh 
teen,  and  all  women  from  laboring  in  any 
manufacturing  establishment  more  than 
sixty  hours  per  week,  violates  no  contract 
of  the  commonwealth  implied  in  the  grant- 
ing of  a  charter  to  a  manufacturing  com- 
pany, nor  any  right  reserved  under  the  Con- 
fititution  to  any  individual  citizen,  and  may 
,be  maintained  aa  a  health  or  police  regula- 
tion. The  act  in  question  was  taken  from, 
and  is  practically  an  enactment  of,  the  stat- 
utes of  Massachusetts;  and  we  may  fairly 
presume  that  our  legislature,  in  adopting 
this  act,  also  adopted  the  law  relating  to  it, 
as  announced  by  the  supreme  judicial  tri- 
bunal of  that  state.  In  many  of  the  states 
laws  have  been  enacted  limiting  the  hours 
during  which  women  and  children  shall  bo 
employed  in  factories.  While  in  some  of 
the  states  the  constitutionality  of  these 
laws,  as  applied  to  women,  has  been 
-doubted,  yet  in  most  of  them  they  have 
been  upheld.  The  legislature  of  the  state 
of  Utah  enacted  a  law  which  provided  that 
miners  working 'underground  should  not  be 
employed  for  a  period  of  longer  than  ten 
hours  each  day,  except  in  cases  of  emer- 
gency, where  life  or  property  was  in  imi- 
nent  danger ;  that  the  period  of  employment 
for  workingmen  in  smelters  and  all  other 
institutions  for  the  reduction  and  the  refin- 
ing of  ores  or  metals  should  be  eight  hours 
per  day,  except  in  such  cases  of  emergency. 
The  supreme  court  of  that  state  sustained 
the  law.  State  v.  Holden,  14  Utah,  96,  37 
L.  R.  A.  108,  46  Pac.  1105;  State  v.  Holden, 
14  Utah,  71,  8uh  novi.  Holden  v.  Hardy,  37 
L.  R.  A.  103,  46  Pac.  756.  In  the  case  of 
State  v.  Holden,  14  Utah,  96,  37  L.  R.  A. 
108,  46  Pac.  1105,  he  was  convicted  of  a  vio- 
lation of  the  law,  and  sentenced  to  a  fine 
and  imprisonment.  On  a  proceeding  in 
habeas  corpus  the  supreme  court  of  Utah 
refused  to  release  him,  and  he  thereupon 
prosecuted  error  to  the  Supreme  Court  of 
the  United  States.  The  judgment  of  the 
state  court  was  afllrmed  upon  the  express 
ground  that  the  police  power  of  the  state 
could  be  lawfully  resorted  to  for  the  pur- 
pose of  preserving  the  public  health,  safety, 
or  morals.  In  Holden  v.  Hardy,  169  U.  S. 
392,  42  L.  ed.  791,  18  Sup.  Ct.  Rep.  383,  Mr. 
Justice  Brown  wrote  the  opinion,  in  which 
many  cases  are  cited  and  commented  on,  re- 
lating to  questions  of  this  kind,  both  for 
and  against  the  validity  of  the  law.  In  his 
opinion,  which  is  an  able  one,  Justice 
Brown  said  that  '*a  large  discretion  is  nec- 
essarily vested  in  the  legislature  to  deter- 
mine, not  only  what  the  interests  of  the 
public  require]!  but  what  measures  are  nec- 
essary for  the  protection  of  such  interests." 
The  members  of  the  legislature  come  from 
no  particular  class.  They  are  elected  from 
every  portion  of  the  state,  and  come  from 
every  avocation  and  from  all  the  walks  of 
life.  They  have  observed  the  conditions 
with  which  they  are  surrounded,  and  know 
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from  experience  what  laws  are  necessary  to 
be  enacted  for  the  welfare  of  the  communi- 
ties in  which  they  reside.  They  determined 
that  the  law  in  question  was  necessary  for 
the  public  good,  and  the  protection  of  the 
health  and  well-being  of  women  engaged  in 
labor  in  the  establishments  mentioned  in  the 
act.  That  question  was  one  exclusively 
within  their  power  and  jurisdiction,  and 
their  action  should  not  be  interfered  with 
by  the  courts  unless  their  power  has  been 
improperly  or  oppressively  exercised. 
Women  and  children  have  always,  to  a  cer- 
tain extent,  been  wards  of  the  state. 
Women  in  recent  years  have  been  partly 
emancipated  from  their  common-law  dis- 
abilities. They  now  have  a  limited  right 
to  contract.  They  may  own  property,  real 
and  personal,  in  their  own  right,  and  may 
engage  in  business  on  their  own  account. 
But  they  have  no  voice  in  the  enactment  of 
the  laws  by  which  they  are  governed,  and 
can  take  no  part  in  municipal  affairs.  The^ 
are  unable,  by  reason  of  their  physical  limi- 
tations, to  endure  the  same  hours  of  ex- 
haustive labor  as  may  be  endured  by  adult 
males.  Certain  kinds  of  work  which  may 
be  performed  by  men  without  injury  to 
their  health  would  wreck  the  constitutions 
and  destroy  the  health  of  women,  and  ren- 
der them  incapable  of  bearing  their  share 
of  the  burdens  of  the  family  and  the  home. 
The  state  must  be  accorded  the  right  to 
guard  and  protect  women,  as  a  class, 
against  such  a  condition;  and  the  law  in 
question,  to  that  extent,  conserves  the  pub- 
lic health  and  welfare.  On  the  question  of 
the  right  to  contract,  we  may  well  declare 
a  law  unconstitutional  which  interferes 
with  or  abridges  the  right  of  adult  males 
to  contract  with  each  other  in  any  of  the 
business  affairs  or  vocations  of  life.  The 
employer  and  the  laborer  are  practically  on 
an  equal  footing,  but  these  observations  do 
not  apply  to  women  and  children.  Of  the 
many  vocations  in  this  country,  compara- 
tively few  are  open  to  women.  Their  field 
of  remunerative  labor  is  restricted.  Com- 
petition for  places  therein  is  necessarily 
great.  The  desire  for  place,  and  in  many 
instances  the  necessity  of  obtaining  employ- 
ment, would  subject  them  to  hardships  and 
exactions  which  they  would  not  otherwise 
endure.  The  employer  who  seeks  to  obtain 
the  most  hours  of  labor  for  the  least  wages 
has  such  an  advantage  over  them  that  the 
wisdom  of  the  law,  for  their  protection, 
cannot  well  be  questioned.  No  doubt,  these 
considerations  were  the  moving  cause  for 
the  passage  of  the  law  in  question.  If  the 
act  is  the  result  of  a  fair,  reasonable  exer- 
cise of  police  power,  it  should  be  upheld. 
By  the  general  police  power  of  the  state, 
persons  and  property  are  subjected  to  many 
restraints  and  burdens  in  order  to  secure 
the  general  comfort,  health,  and  prosper- 
ity of  the  state.  The  perfect  right  of  the 
legislature  to  so  exercise  such  power  has 
never  been  questioned,  where  it  was  reason- 
ably exercised.  Thorpe  v.  Rutland  d  B.  R. 
Co.  27  Vt.  140,  62  Am.  Dec.  625.    We  are 
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unable  to  find  a  case  where  the  courts  have 
laid  down  any  rigid  rule  for  the  exercise  of 
police  power.  There  is  little  reason,  un- 
der our  system  of  government,  for  placing 
a  narrow  interpretation  on  this  power,  or 
restricting  its  scope  so  as  to  hamper  the 
legislature  in  dealing  with  the  varying  ne- 
cessities of  society  and  new  circumstances 
as  they  arise,  calling  for  legislative  inter- 
vention in  the  public  interest.  The  moment 
the  police  power  is  destroyed  or  curbed  by 
fixed  or  rigid  rules,  a  danger  will  be  intro- 
duced into  our  system  which  would  be  far 
greater  than  the  results  arising  from  an 
occasional  mistake  by  legislative  bodies  in 
exercising  such  power.  Public  laundries 
have  often  been  recognized  by  the  courts  as 
subject  to  control  and  regulation  under  the 
police  power  of  the  state.  In  Barhier  v. 
Connolly,  113  U.  S.  27,  28  L.  ed.  923,  5  Sup. 
Ot.  Kep.  3573  it  was  held  that  an  ordinance 
which  provided  that  the  owners  of  a  laun- 
dry were  subjected  to  punishment  if  they 
operated  their  establishments  during  cer- 
tain hours  of  the  night  was  valid.  In 
Soon  Hing  v.  Crowley,  113  U.  S.  703,  28  L. 
ed.  1146,  6  Sup.  Ct.  Rep.  730,  it  was  held 
that  a  municipality,  under  its  police  power, 
had  the  right  to  limit  the  hours  of  labor  in 
a  laundry.  Re  Morgan,  26  CJolo,  416,  47  L. 
K.  A.  52,  58  Pac.  1071,  is  the  leading  au- 
thority presented  for  our  consideration  by 
the  plaintiff  in  error.  In  that  case  it  was 
decided  that  an  act  limiting  the  hours  of 
labor  for  adult  males  in  underground  mines 
and  smelters  in  the  state  of  Colorado  was 
unconstitutional.  Mr.  Justice  Campbell, 
who  delivered  the  opinion  of  the  court, 
speaking  of  the  Massachusetts  case,  made 
use  of  the  following  language:  "This  en- 
actment, under  some  authorities,  might  be 


I  held  valid,  applying  as  it  does  only  to 
women  and  minors,  since  the  former  dass,. 
on  account  of  sex  and  supposed  physical  in- 
fii-raities,  and  the  latter,  because  of  their 
tender  age,  are  under  the  guardianship  of 
the  state,  and,  not  standing  on  an  eqiuJity 
with  adult  men,  are  subject  to  restraining 
regulations.'*  It  will  be  observed  that  this 
case  recognizes  the  correctness  of  the  deci- 
sions which  hold  that  laws  like  the  one  in 
question  herein  are  constitutional.  We 
find,  upon  an  exhaustive  examination  of  the 
authorities,  that,  wherever  this  direct  ques- 
tion has  been  involved,  the  constitutional- 
ity of  the  law  has  been  upheld.  The  law 
in  question  does  not  destroy  the  right  of 
j  contract.  Its  effect  is  to  reasonably  r^gu- 
!  late  such  right,  so  far  as  it  relates  to  the 
I  labor  of  women  in  the  establishments  men- 
tioned therein.  It  does  not  deinrive  .the 
plaintiff  of  his  property  without  due  pro- 
cess of  law.  It  does  not  take  his  property 
at  all,  and  does  not  unreasonably  interfere 
with  its  use  and  enjoyment.  By  employ- 
ing two  sets  of  laborers  he  may  operate  hia 
plant  continuously,  day  and  night. 

We  hold  that  the  legislature,  in  passing 
this  law,  did  not  exceed  the  fair  and  reason- 
able exercise  of  its  police  power,  and  the 
<  act  in  question  is  not  repugnant  to  the  pro- 
'  visions  of  the  Constitution.    We  therefore 
'  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Oldham  and  Ponnd»  CC,  concur. 

Per  Curiam  t 

For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of 
thii  District  Court  he  affirmed. 
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Charles  CURIE,  Respt. 

(171  N.  y.  409.) 

A  statute  forbiddinflt:  an  attorney  at 
laiv  to  promiiie  or  fflve  to  any  pemon 
a  valuable  consideration  as  an  induce- 
ment to  pInclDg,  or  in  consideration  of  hay- 
ing placed,  In  bis  hands  a  demand  for  the 
purpose  of  having  an  action  brought  thereon, 
will  not  prevent  the  person  who  places  the 
demand  in  his  hands  from  recovering  the 
agreed  compc'nsation,  since  the  parties  are 
not  in  pari  delicto. 


(June  10,   1902.) 

APPEAL  by  plain tiflf  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,     Second     Department,     affirming     a 


{ judgment   of    a    Special    Term    for    Kings 
'  County  sustaining  a  demurrer  to  the  com- 
.  plaint  in  an  action  brought  to  recover  oom- 
;  pensation  for  services  alleged  to  have  been 
rendered   to   defendant.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  J.  Stewart  Rosa,  for  appellant: 
The  contract  alleged  in  the  complaint  was 
not  malum  in  se. 

Broyme  v.  West,  9  App.  Div.  135,  41  N. 
Y.  Supp.  146;  Tracy  v.  Talmage,  14  N.  Y. 
162,  67  Am.  Dec.  132;  Curtis  v.  Leavitt,  15 
N.  Y.  9;  Oneida  Bank  v.  Ontario  Bank,  21 
N.  Y.  490;  De  Oroff  v.  American  Linen 
Thread  Co.  21  N.  Y.  124. 

Where  the  contract  neither  involves 
moral  turpitude  nor  violates  any  general 
principle  of  public  policy,  and  money  or 
property  has-been  advanced  upon  it»  relief 


NoTF. — For  a  case  in  this  series  as  to  modi-  '  4  L.  II.  A.  113,  and  note;  Burnham  v.  Heaelton 

fication  of  common-law  rule  as  to  champerty,  (Me.)   9  L.  R.  A.  90,  and  note;  Reece  v.  K^le 

see  Croco  v.  Oregon  Short-Line  R.  Co.   (Utah)  '  (Ohio)  16  L.  R.  A.  723:  Johnson  v.  Van  Wyck 

44  L.  R.  A.  285.  (D.  C.)  41  L.  R.  A.  520:  Geer  v.  Frank  (I1I.> 

As  to  champertous  contracts  with  attorney  ■  45  L.  R.  A.  110 ;  Davis  v.  Webber  (Ark.)  45  L. 

generally,  see  Manning  v.   Sprague   (Mass.)    1  j  R.  A.  196:  and  Re  Evans  (Utah)  53  X.  R.  A. 

L.  R.  A.  516,  and  note;  Oilman  v.  Jones  (Ala.)  952. 
68  L.  R.  A. 
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-mil  be  granted  to  the  paity  making  the  ad- 
vance, where  he  is  not  in  pari  delicto. 

Tracy  v.  Talmage,  14  N.  Y.  162,  67  Am. 
Dec.  132;  Sacketta  Harbor  Bank  v.  Codd, 
]8  N.  Y.  240;  Vurtia  v.  Leavitt,  15  N.  Y.  9; 
Oneida  Bwnk  \.  Ontario  Bank,  21  N.  Y.  490. 

Mr.  "W.  'Wiokham  Smith,  for  respond- 
ent: 

The  plaintiff  is  seeking  to  enforce  a  con- 
tract to  commit  a  crime. 

Plaintiff  and  defendant  stand  in  the  same 
position  in  the  eyes  of  the  law.  Contracts 
like  the  one  set  forth  in  the  complaint,  pro- 
hibited by  statute  and  against  public  pol- 
icy, cannot  be  enforced. 

Wetmoie  v.  Hegema/n,  88  N.  Y.  73; 
Brotv^iing  v.  Marvin,  100  N.  Y.  144,  2  N.  E. 
035;  Lyon  v.  Hussey,  82  Hun,  15,  31  N.  Y. 
Supp.  281;  Oishei  v.  Lazzarone,  40  N.  Y.  S. 
R.  660,  15  N.  Y.  Supp.  933;  Hirahhach  v. 
Ketchum,  5  App.  Div.  324,  39  N.  Y.  Supp. 
291;  Nellia  v.  Clark,  20  Wend.  24;  Haynea 
v.  Rudd,  83  N.  Y.  251 ;  Woodworth  v.  Ben- 
neit,  43  N.  Y.  273,  3  Am.  Rep.  706;  Knowl- 
ton  V.  Ccngreaa  d  E.  Spring  Co.  57  N.  Y. 
518;  Uonard  v.  Foole,  114  N.  Y.  371,  4  L. 
R.  A.  728,  21  N.  E.  707;  Goodrich  v.  Bough- 
ion,  134  N.  Y.  115,  31  N.  E.  516. 

Parker,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Thus  far  in  the  progress  of  this  action  it 
has  been  held,  mainly  on  the  authority  of 
Uirahhaeh  v.  Ketchum,  5  App.  Div.  324,  30 
N.  Y.  Supp.  291,  that  the  complaint  does 
not  all^e  a  cause  of  action.  It  states,  in 
substance,  that  plaintiff,  a  customs  broker, 
imdertook  to  collect  the  claims  of  importers 
against  the  government  for  excess  of  duties 
paid  to  said  government;  that  with  the 
knowledge  and  assent  of  his  customers  he 
made  an  agr^ment  with  defendant,  an  at- 
torney and  counselor  at  law,  authorized  to 
appear  in  the  United  States  courts,  whereby 

Slaintiff  was  to  procure  employment  for 
efendant  in  the  prosecution  of  such  claims 
for  excess  of  duties  upon  contingent  fees  of 
50  per  cent,  to  be  equally  divided  between 
plaintiff  and  defendant;  that  in  pursuance 
of  such  agreement  plaintiff  procured  the 
placing  with  defendant  of  the  claims  of 
Weil  &  Co.,  in  which  matter  $37,350.91  was 
recovered,  of  which  the  defendant  received 
$18,620.45,  one  half  of  which  was,  under  the 
agreement,  due  to  plaintiff,  but  which  de- 
fendant refused  to  pay.  The  ground  upon 
which  defendant  rested  his  demurrer  was 
that  he  personally  was  prohibited  by  stat- 
ute from  making  such  an  agreement,  and 
that,  as  the  plaintiff  participated  with  him 
in  making  a  contract  which  offends  against 
the  statute,  the  courts  will  not  enforce  it. 
If  this  were  true,  defendant  would  be  en- 
abled, by  an  open  violation  of  law,  to  double 
the  profits  which  his  illegal  contract  prom- 
ised him.  If  this  view  of  the  law  be  cor- 
rect, it  would  seem  to  follow  that  the  stat- 
ute encourages,  rather  than  discourages, 
the  vice  at  which  it  aims.  But  the  law  of 
this  state  is  quite  otherwise,  and  more  in 
accord  with  sound  reason,  as  we  shall  point 
out. 
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Quite  long  ago  it  was  Settled  by  this 
court  that  the  common  law  relating  to 
champerty  and  maintenance  no  longer  ob- 
tains in  this  state.  Sedgwick  v.  Stawton^ 
14  N.  Y.  289.  Later,  in  Fowler  v.  Callan, 
102  N.  Y.  395,  7  N.  E.  169,  this  court, 
Judge  Finch  writing,  said :  "It  does  not  af- 
fect the  validity  of  the  contract  between  the 
attorney  and  his  client  that,  measured  by 
the  old  rules  relating  to  champerty  and 
maintenance,  it  would  have  fallen  under 
their  condemnation,  for  neither  doctrine 
now  prevails,  except  so  far  as  preserved  by 
our  statutes."  The  only  statutes  in  this 
state  relating  to  the  subject  of  champerty 
or  maintenance  now  in  force  are  to  be  found 
in  §§  73  and  74  of  the  Code  of  Civil  Pro- 
cedure. Section  73  prohibits  an  attorney  or 
counselor  from  buying  a  claim  with  the  in- 
tent and  for  the  purpose  of  bringing  an  ac- 
tion thereon,  while  §  74  reads  as  follows: 
"An  attorney  or  counselor  shall  not,  by  him- 
self, or  by  or  in  the  name  of  another  person, 
either  before  or  after  action  brought,  promise 
or  give,  or  procure  to  be  promiseid  or  given, 
a  valuable  consideration  to  any  person,  as 
an  inducement  to  placing,  or  in  considera- 
tion of  having  placed,  in  his  hands,  or  in  the 
hands  of  another  person,  a  demand  of  any 
kind,  for  the  purpose  of  bringing  an  action 
j  Uiereon.  But  this  section  does  not  apply  to 
an  agreement  'between  attorneys  and  coun- 
selors, or  either,  to  divide  between  them- 
selves the  compensation  to  be  received."  It 
will  be  observed  that  this  statute  does  not 
provide  that  such  a  contract  shall  be  wholly 
void,  nor  does  it  in  terms  purport  to  oper- 
ate upon  a  layman  who  may  be  persuaded 
to  procure  business  for  an  attorney  because 
of  the  latter's  promise  to  divide  the  profits 
with  him.  Its  prohibition  is  directed 
against  the  attorney  and  counselor,  who  is 
an  officer  of  the  court;  and  the  very  nert 
section  (75)  provides  than  "an  attorney 
or  counselor  wno  violates  either  of  the  last 
two  sections  is  guilty  of  a  misdemeanor.'^ 
Here,  again,  we  note  that  the  penalty  in- 
flicted is  upon  the  attorney  and  counselor 
alone,  and  not  upon  his  accomplice,  or  possi- 
bly intended  victim.  But  defendant  urges 
that,  notwithstanding  the  language  of  the 
statute  is  applicable  to  an  attorney  and 
counselor  alone,  nevertheless  the  contract 
upon  which  plaintiff  relies  was,  so  far  as  de- 
fendant is  concerned,  a  prohibited  contract, 
and  tlierefore  the  courts  will  not  aid  either 
party  to  the  contract  as  against  the  other, 
but  will  leave  them  in  whatever  predicament 
they  may  find  themselves  at  the  time  one  or 
the  other  of  the  parties  seeks  the  assistance 
of  the  courts.  This  is  undoubtedly  the  rule 
where  the  parties  to  the  contract  are  in  pari 
delicto  aj3  well  as  particepa  criminia,  but  it 
was  long  ago  held  in  this  state,  in  a  very 
careful  opinion,  written  by  Judge  Selden,  in 
Ti-acy  V.  Talmage,  14  N.  Y.  162,  67  Am.  Dec. 
132,  that  the  court  will,  under  certain  cir- 
cumstances, relieve  a  party  to  a  contract 
which  the  other  party  was  prohibited  by- 
statute  from  making.  The  principles  estab- 
lished in  that  case  have  been  frequently  in- 
dorsed, and  never  challenged,  in  this  court,. 
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and  are  applicable  to  the  situation  present- 
ed by  this  complaint.  In  that  case  the 
Korth  American  Trust  &  Banking  Company 
had,  in  violation  of  its  charter,  issued  and 
delivered  its  promissory  notes.  The  effect 
of  the  contract  was  held  to  have  been  the 
same  as  if  the  issuing  of  the  notes  hajd  been 
specifically  prohibited  under  a  penalty. 
The  bank  attempted  to  avoid  payment  on 
the  ground  that  the  contract,  being  prohib- 
ited bv  statute,  was  illegal,  and  therefore, 
nonenforceable.  The  court,  after  a  very 
careful  review  of  the  authorities,  pointed 
out  that  where  the  contract  is  malum  in  ae, 
thus  involving  moral  turpitude  or  violating 
some  principle  of  public  policy,  the  courts 
will  in  no  case  interfere  to  relieVe  either 
party  from  any  of  its  consequences.  But 
where  the  contract  is  merely  malum  prohib- 
itum the  court  will' interfere  if  the  euilt 
rests  chiefly  upon  one,  although  both  nave 
participated  in  the  illegal  act.  'The  max- 
im," said  Judge  Selden,  "Ex  dole  malo  nan 
oritur  actio,  is  qualified  by  another,  viz,, 
In  pari  delicto  melior  eat  conditio  defendent- 
ia.  Unless,  therefore,  the  pjarties  are  in 
pan  delicto  as  well  as  particepa  crimima, 
the  courts,  although  the  contract  be  illegal, 
will  afford  relief  where  equity  requires  it  to 
the  more  innocent  party /^  In  that  case  the 
court  reached  the  conclusion  that,  while  the 
other  party  to  the  contract  with  the  bank 
was  a  party  to  a  contract  made  in  violation 
of  statute,  nevertheless  it  was  not  equally 
culpable  with  the  bank,  and  therefore  was 
entitled  to  the  assistance  of  the  court  to  re- 
lieve it.  Judge  Selden  carefully  considered 
the  question  whether  both  parties  to  the  con- 
tract were  to  be  regarded,  not  only  as  parti- 
oepa  criminia,  but  also  in  pari  delicto.  He 
then  cited  Jaquea  v.  Oolightly,  2  W.  Bl. 
1073, — ^which  was  an  action  brought  to  re- 
cover back  money  paid  for  insuring  lottery 
tickets,  the  defendant  having  kept  an  office 
for  insurance  contrary  to  statute, — ^where- 
in it  was  urged  that  the  plaintiff,  being 
particepa  criminia,  and  having  knowingly 
transgressed  the  public  law,  was  not  enti- 
tled to  relief.  Tlie  action  was  sustained, 
however,  by  a  unanimous  court,  Blackstone, 
J.,  saying:  "These  lottery  acts  differ  from 
the  stock  jobbing  act  of  7  Geo.  II.  chap.  8, 
because  there  both  parties  are  made  crimi- 
nal and  subject  to  penalties."  Judge  Sel- 
den then  said:  "The  rule  here  suggested 
for  determining  whether  the  parties  are  in 
pa/ri  delicto  seems  reasonable  and  just. 
There  are  undoubtedly  other  cases  in  which 
the  parties  are  not  equally  guilty ;  but  it  is 
safe  to  assume  that  whenever  the  statute 
imposes  a  penalty  upon  one  party,  and  none 
upon  the  other,  they  are  not  to  be  r^arded 
as  par  delictum"  This  statement  by  the 
learned  judge  was  followed  by  the  consider- 
ation of  many  authorities  in  England  and 
in  this  country  every  one  of  which  tended 
to  support  the  test  applied  by  the  court  for 
the  pxirpose  of  determining  whether  the  par- 
ties were  in  pari  delicto. 

The  application  of  that  test  to  this  case 
establishes  the  plaintiff's  right  to  recover, 
for  this  statute  was  leveled  against  attor- 
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ne^B  and  counselors,  to  the  ranks  ol  whid 
this  defendant  belonged,  and  therefore  it 
operated  directly  upon  him,  but  did  not  in 
t«rms  prohibit  plaintiff  from  making  vaA 
a  contract;  therefore  it  must  be  heli^  upoo 
the  authority  of  Tracy  v.  Talmage,  14  X.  Y. 
162,  67  Am.  Dec  132,  and  the  many  eases 
cited  there,  that  this  plaintiff  is  not  in  pan 
delicto  with  the  defendant,  and  hence  die 
courts  may  interfere  in  his  bdialf.  And. 
clearly,  the  courts  should  do  so,  for,  accord- 
ing to  the  complaint,  it  appears  that  hii 
customers  consented  that  he  should  o^u 
an  arrangement  with  an  attorney  by  vbkh 
a  share  of  the  profits  resulting  should  go  to 
him ;  and  as  the  proceedings  wae  to  1»  is- 
stituted  in  the  United  States  courts,  or  be- 
fore some  department  of  the  United  Suts 
J  government,  it  was  not  necessary  that  be 
should  employ  one  who  was  an  attorney  t»i 
counselor  at  law  in  the  courts  of  this  sUie, 
against  whom  the  statutes  of  this  stste 
would  operate,  but,  instead,  he  mi^t  kave 
employed  attorneys  and  counselors  in  tlie 
United  States  courts,  who  were  not  meo- 
bers  of  the  bar  of  this  state,  in  which  crest 
our  statute  would  not  have  operated  on 
cither  party  to  the  contract.  The  com- 
plaint does  not  all^  that  defendant  is  u 
attorney  and  counselor  at  law  of  this  state, 
and  the  demurrer  might  well  be  ovennied 
upon  that  ground;  but  we  have  preferred  t» 
rest  our  decision  upon  the  broader  groofii 
that  tJiis  defendant  cannot  invoke  his  viola- 
tion of  law  for  the  purpose  of  rctaimnf 
moneys  which  he  agreed  plaintiff  sbooli 
have,  and  but  for  which  agreement  would 
not  have  come  into  defendant's  possessiaa. 
The  doctrine  of  Tracy  v.  Talmage,  14  N.  Y. 
162,  67  Am.  Dec.  132,  so  far  as  applicaWe 
to  this  case,  has  since  been  followed  in  » 
number  of  well-considered  cases;  such  « 
Curtia  v.  Tjeavitt,  15  N.  Y.  9 :  Sacketts  Btr^ 
hor  Bank  v.  Codd,  18  N.  Y,  240 :  De  Oroff  r 
American  Linen  Thread  Co.  21  N.  Y.  124,  ind 
Oneida  Bank  v.  Ontario  Bank,  21  N.  Y.  4Pa 

Our  attention  lias  not  been  called  to  9Sf 
authorities  in  this  court  criticising  in  ant 
wise  the  position  taken  in  Tr€u:y  v.  Tal- 
mage,  14  N.  Y.  162,  67  Am.  Dec.  132.  hem- 
ard  V.  Poole,  114  N.  Y.  371.  4  L.  R.  A.  728. 
21  N.  E.  707,  is  a  very  different  case,  for 
the  persons  interested  in  those  transaetio&f 
were  all  of  them«  under  the  statutes  of  this 
state,  engaged  in  a  conspiracy  to  commit  ar 
act  injurious  to  trade  or  commerce,  and  tlx 
contract  under  which  they  were  proceeding 
was  malum  in  ae;  and  hence  presented  a  sit- 
uation in  which  the  courts  would  refuse  re- 
lief to  any  of  the  parties  to  it^  as  was  said 
in  Tracy  v.  Talmage.  The  same  is  true  rf 
Goodrich  v.  Houghton,  134  N.  Y.  115,  31  K. 
E.  616,  for  there  the  plaintiff  and  defeodaat 
had  jointly  purchased  a  lottery  ti^it, 
which  purchase  was  forbidden  by  law. 

The  judgment  belou)  ahould  be  rererted, 
with  costs  in  all  the  courts,  the  demaner 
overruled,  and  the  defendant  allowed  to  •»• 
swer  within  twenty  days  on  payment  of  eat^ 

Gray,  O'Briem  Bartlett,  Haigkt 
Martin,  and  Varna,  JJ.,  concur. 
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PEOPLE  of  the  State  of  Illinois  «v  rel.  Al- 
bert KOCOUREK 

V. 

City  of  CHICAGO  et  al, 
(193  111.  507.) 

1.  L'nfller  conatitatioual  ffrant«  to  tlte 
Mupreme  court  of  orifflmal  Jnrladic- 
tion  in  cone*  relatimff  to  the  reveaae, 

In  mandamuB  and  habeas  corpus,  and  of  ap- 
pellate jurisdiction  In  all  other  cases,  and  to 
the  circuit  courts  of  original  Jurisdiction  of 
all  causes  In  law  and  equity,  original  juris- 
diction in  mandamus  vests  In  the  supreme 
court  only  In  cases  which  directly  Involve  the 
Interests  of  the  state  at  large,  or,  in  cases  of 
local  public  Interests  or  private  rights,  when 
It  Is  necessary  to  prevent  a  failure  of  Justice 
because  there  Is  no  other  adequate  remedy, — 
about  which  the  court  may  exercise  a  sound 
lesal  discretion. 

2.  A     supreme     court     whose     orlfftnal 


Jurisdiction  in  mandamus  proceed- 
ings is  limited  to  cases  involving  public 
interests  or  private  ones  In  which  there  is  no 
other  adequate  remedy  will  not  take  Jurisdic- 
tion of  a  proceeding  by  a  private  relator  to 
compel  a  municipal  corporation  to  remove  a 
bridge  across  a  street,  connecting  the  upper 
floors  of  buildiugs  abutting  thereon. 

(Magruder,  J.,  disaenta.) 
(December  18,  1901.) 

APPLICATION  for  a  writ  of  mandamus 
to  compel  the  removal  of  a  bridge  span- 
ning a  certain  alley  in  the  defendant  city. 
Dismissed. 

The  facts  are  stated  in  the  opinions. 

Messrs,  Moran,  Mayer,  ft  Meyer,  for 
respondents  Schlesinser  &  Mayer: 

The  original  jurisdiction  of  this  court  in 
mandamus  procoedings  is  confined  to  pre- 
rogative cases  to  re&ess  public  grievances 


Note. — Original   jurisdiction   of   court   of   last 
resort  in  tnandamus  case. 

I.   Scope,  833. 

II.   What  constitutes  original  jurisdiction,  833. 
III.   Origin  and  nature,  834. 
IV.   Method  of  conferring  and  e^ent  of, 

a.  General  rules,  836. 

b.  Under  grant  of  general  common-lato 

jurUdiction,  888. 

c.  Under  express  general  grant,  888. 

d.  Under    general    grant    of    appellate 

jurisdiction,  $44. 

e.  Under    express    grant    for    appellate 

purposes,  846. 

f.  Under    expreaa    grant    for   particular 

natned  purpoaea,  847. 

g.  Under  grant  of  jurisdiction  in  appeal 

and  fnandamus,  848. 
h.  Under  grant  as   to   mandamus,   and 
other  torits  for  appellate  pur- 
poses. 

1.  The  conflict  of  autJu}rity,  861. 

2.  Rule  limiting  authority  to  appel- 

late purposes,  851. 

3.  Rule  that  authority  includes  or- 

iginal jurUdiction,  852. 
V.   Restrictions   and    limitations   on   jurisdic- 
tion. 

a.  General  statement  as  to,  855. 

b.  Concurrent  jurisdiction  elsewhere  as 

a  restriction,  856. 

c.  Want  of  proper  facilities  as  a  restric- 

tion, 868. 

d.  .A.nother   adequate   remedy   cm    a   re- 

striction. 

1.  General  rules,  869. 

2.  What  remedies  are  adequate,  860. 

e.  Restriction  as  to  matters  publici  juris. 

1.  General  rules,  863. 

2.  What   matters    are   publici  juris 

within  such  rules ,  864. 

f.  Restriction  from  independence  of  co- 

ordinate department  of  government, 
866. 
VI.   Conclusion,  868. 

I.  Boope, 

The  power  of  a  court  of  last  resort  to  issue 
mandamus  is  within  a  constitutional  or  stat- 
\itory  grant  of  one  or  more  of  the  three  classes 
of  Jurisdiction :  (1)  Appellate,  for  the  review 
and  correction  of  Judgments  by  subordinate 
tribunals;  (2)  supervisory,  to  control  general 
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ly  subordinate  tribunals  and  compel  them  to  act 
when  required  by  law ;  (3)  original  Jurisdic- 
tion proper,  for  taking  original  cognizance  of 
n  cause.  Of  these  classes,  the  first  is  the  pri- 
mal cause  or  raison  d'etre  of  the  court  of  last 
resort  incorporated  Into  the  Judiciary  of  evei7 
state  and  of  the  United  States.  The  second 
was  the  subject  of  an  exhaustive  note  to  State 
ex  rel.  Fourth  Nat.  Bank  v.  Johnson  (Wis.)  51 
L.  R.  A.  33.  We  here  deal  with  that  portion 
of  the  third  division  which  Involves  the  power 
of  a  court  of  last  resort  to  take  original  Juris- 
diction of  a  mandamus  case. 

The  note  is  confined,  however,  to  the  <iuestlo.i 
of  Jurisdiction  proper,  consisting  of  the  power 
and  right  to  entertain,  hear,  and  determine,  as 
distinguished  from  questions  as  to  the  propriety 
of  the  exercise,  or  the  existence  of  a  proper 
case  for  the  exercise,  of  admitted  Jurisdiction. 
Questions  us  to  whether  or  not,  under  the  cir- 
cumstances of  the  case  In  hand,  the  court  win 
act,  presuppose  power  to  act ;  and,  though  the 
courts  themselves  have  sometimes  used  the 
term  "Jurisdiction,"  or  "without  Jurisdiction." 
as  the  case  may  be,  to  express  their  determina- 
Uon  to  take  or  withhold  cognisance  of  the  case 
In  question,  they  are  In  fact  questions  as  to  the 
scope  and  application  of  the  remedy  and  the 
propriety  of  its  exercise,  and  not  questions  of 
Jurisdiction,  and  not  properly  a  part  of  this  note. 

II.  What    constitutes    ot^iginal    jurUdiction. 

In  original  Jurisdiction  a  cause  Is  created, 
rather  than  revised  or  corrected  as  in  case  of 
appellate  Jurisdiction.  "It  is  the  essential  cri- 
terion of  appellate  Jurisdiction  that  It  revises 
and  corrects  the  proceedings  in  a  cause  already 
instituted,  and  does  not  create  that  cause." 
Marbury  v.  Madison,  1  Cranch,  137,  2  L.  ed. 
60;  Shepperd  v.  Second  Judicial  Dlst.  Ct.  1 
Utah,  340 :  Ew  parte  Allis,  12  Ark.  101. 

"Although,  therefore,  a  mandamus  may  be 
directed  to  courts,  yet  to  issue  such  a  writ  to 
an  ofUoer  for  the  delivery  of  a  paper  is  in  ef- 
fect the  same  as  to  sustain  an  original  action 
for  that  paper,  and,  therefore,  seems  not  to  be- 
long to  appellate,  but  to  original.  Jurisdiction." 
Marshall,  Ch.  J.,  in  Marbury  v.  Madison,  1 
Cranch,  137,  2  L.  ed.  60. 

And  when  an  Instrument  organizing  a  funda- 
mental and  Judicial  system  divides  it  Into  one  su- 
preme court  and  so  many  inferior  courts  as  the 
legislature  may  ordain  and  establish,  and  then 
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affecting  the  people  of  the  state  at  large, 
and  does  not  extend  to  private  controver- 
sies, or  those  of  a  purely  local  nature. 

111.  CJonst.  art.  6,  §§  2,  12;  I  Starr  &  C. 
Anno.  Stat  (111.)  2d  ed.  pp.  147,  150;  State 
cof  rel.  Mollha/ny  v.  Stewart,  32  Mo.  379; 
State  ex  rel.  Keeler  v.  Allen,  5  Kan.  213; 
State  ex  rel.  Atty.  Geiu  v.  Meaamore,  14 
Wis.  115;  Vail  v.  Dinning,  44  Mo.  210;  Peo- 
ple v.  Cook  County  Circuit  Ct,  169  111.  201, 
48  N.  E.  717;  Campbell  v.  CampheU,  22  111. 
664;  Atty.  Qen.  v.  Chicago  d  N,  W.  B.  Co. 
35  Wis.  515;  Atty.  Oen.  v.  Eau  Claire,  37 
Wis.  400;  State  v.  Ashley,  1  Ark.  309; 
State  ew  rel.  Wood  v.  Baker,  38  Wis.  71; 
State  ex  rel.  Moore  v.  Archibald,  5  N.  D. 
359,  66  N.  W.  234;  Wheel&r  v.  'Northern 
Colorado  Irrig.  Co.  9  CJolo.  248,  11  Pac. 
103;  State  v.  St.  Croix  Boom  Corp.  60  Wis. 
665,    19   N.   W.    396;  People  ex  rel  Kindel 


V.  Clerk  of  Dist.  Ct.  22  Colo.  280,  44  Pac 
506;  State  ex  rel.  Atty.  Cen.  v.  Cunning- 
ham, 81  Wis.  440,  15  L.  R.  A.  561,  51  N. 
W.  724,  83  Wis.  90,  17  L.  E.  A.  146,  53  N. 
W.  35;  State  ex  rel.  Radl  v.  Shaughneesey, 
86  Wis.  647,  57  N.  W.  1106;  People  ex  rel. 
Wolpert  V.  Rogers,  12  Colo.  278,  20  Pac 
702;  People  v.  McCleea,  20  Colo.  403,  26  L. 
R.  A.  646,  38  Pac.  468;  Everitt  v.  Hughes 
County,  1  S.  D.  365,  47  N.  W.  296;  Be  Bing- 
rose,  9  S.  D.  349,  69  N.  W.  584. 

Even  if  this  court  has  original  jurisdic- 
tion over  cases  similar  to  the  one  at  bar,  it 
is  discretionary  with  it  whether  or  not  it 
will  exercise  it,  and  in  the  exercise  of  that 
discretion  this  court  should  refuse  to  take 
jurisdiction  over  the  case  at  bar. 

People  ex  rel.  Ewing  v.  Forquer,  1  Breeae, 
68 ;  People  ex  rel.  Morga/n  v.  Curyea,  16  IlL 
547;   Yorktovm  Hightoay  Comrs.  v.  People 


enumentes  its  powers  and  distributes  them  bo 
far  as  to  define  the  jurisdiction  of  the  supreme 
court  to  issue  mandamus  by  declaring  the  cases 
In  which  it  shajl  take  original  Jurisdiction  and 
that  In  others  It  shall  take  appellate  Jurisdic- 
tion, in  the  one  class  of  cases  its  Jurisdiction 
is  original  and  not  appellate,  and  In  the  other 
it  is  appellate  and  not  original.     Ibid. 

As  a  general  rule,  a  mandamus  by  the  su- 
preme court  to  an  officer  Is  in  the  exercise  of 
original  Jurisdiction,  but  a  mandamus  to  an 
Inferior  court  of  the  United  States  Is  in  the  na- 
ture of  appellate  Jurisdiction.  Crane  v.  Crane, 
5  Pet.  190,  8  L.  ed.  92. 

And  an  application  to  the  supreme  court  for  a 
writ  of  mandamus  agalnAt  a  particular  officer, 
when  there  is  no  cause  pending  In  that  court 
on  appeal  in  which  it  Is  necessary  or  proper  to 
issue  the  writ  prayed  for.  Is  in  the  nature  of 
an  original  application  to  that  court.  Hyatt 
y.  Allen,  54  Cal.  353. 

So.  In  Lane  v.  Charless,  5  Mo.  285,  involving 
nn  application  to  the  supreme  court  for  an  in- 
junction. It  was  said  that  the  distinction  be- 
tween a  writ  that  is  original  and  one  that  is 
judicial  Is  that  it  is  original  when  It  commences 
a  suit  or  legal  proceeding,  and  It  Is  judicial 
when  it  rests  on  some  judgment  or  sentence  of 
the  law  found  or  determined  by  a  court  or  Ju- 
dicial officer. 

In  Johnston  v.  Atwood,  2  Stew.  (Ala.)  225, 
In  which  the  supreme  court  had  rendered  Judg- 
ment against  sureties  on  a  bond  upon  an  affirm- 
ance of  a  Judgment  against  the  principal  debt- 
or, on  the  question  whether  such  rendition  of 
judgment  was  an  improper  exercise  of  original 
jurisdiction.  It  was  said.  In  effect,  by  Lipscomb, 
Ch.  J.,  that  the  supreme  or  appellate  court 
does  not  exercise  original  Jurisdiction  In  a  cause 
which  has  been  adjudicated  In  the  Inferior 
court,  and  comes  before  it  only  to  inquire  if 
that  adjudication  was  correct;  and  if  correct, 
as  an  Incidence  to  the  affirmance,  Judgment  Is 
rendered. 

And  in  Ew  parte  Mansony,  1  Ala.  98,  an  or- 
iginal application  made  to  the  supreme  court 
for  a  mandamus  to  the  clerk  of  an  Inferior 
court  to  compel  the  issue  of  an  execution 
awarded  by  that  court  was  denied  for  want  of 
jurisdiction,  because,  no  application  having 
been  made  to  the  lower  court.  It  could  only  Is- 
sue from  the  supreme  court  in  the  exercise  of 
original  jurisdiction,  such  court  having  appel- 
late jurisdiction  only. 

III.  Origin  and  nature. 

According  to  the  theory  of  the  common  law, 
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the  King  was  the  fountain  of  Justice,  and  where 
the  laws  did  not  aflford  a  remedy,  and  enable 
I  he  individual  to  obtain  his  right,  by  the  regu- 
lar forms  of  judicial  proceedings,  the  preroga- 
tive powers  of  the  sovereign  were  brought  in 
aid  of  the  ordinary  judicial  powers  of  the  court, 
and  mandamus  was  Issued  in  his  name  to  en- 
force the  execution  of  the  law.  Atty.  Gen.  v. 
Taggart.  66  N.  H.  862,  25  L.  R.  A.  613.  29  Atl. 
1027  ;  Kendall  v.  United  States  ew  rel.  Stokes, 
12  Pet.  634,  9  L.  ed.  1185. 

The  writ  was  a  prerogative  writ,  and  was 
therefore  confided  only  to  the  King's  bench, 
where  the  King,  at  one  period  of  the  Judicial 
history  of  England,  is  said  to  have  sat  in  per- 
son and  is  presumed  still  to  sit ;  no  court  hav- 
ing the  power  to  issue  the  prerogative  writ  of 
mandamus  unless  It  was  a  court  in  which  the 
judicial  sovereignty  was  supposed  to  reside. 
Atty.  Gen.  v.  Taggart,  66  N.  H.  362,  25  L.  R. 
A.  613,  29  Atl.  1027 ;  Kendall  v.  United  SUtes 
ex  rel.  Stokes,  12  Pet  524,  9  L.  ed,  1181; 
Swann  v.  Buck,  40  Miss.  269,  288;  Webb  v. 
Hanger,  1  Ark.  121;  Taylor  v.  The  Grovemor, 
1  Ark.  21 ;  State  ex  rel.  Charleston,  C.  &  C.  B. 
Co.  V.  Whitesides,  30  S.  C.  579,  3  L.  R.  A.  777, 
9  S.  E.  661 ;  King  v.  Barker,  1  W.  Bl.  352,  3 
Burr.  1265;  Oilman  v.  Bassett,  33  Conn.  298; 
Territory  ex  rel.  Galbralth  v.  Chicago,  R.  I.  k 
P.  R.  Co.  2  Okla.  108,  39  Pac.  389. 

And  It  was  supposed  to  issue  at  the  instance 
of  the  Crown  to  meet  and  remedy  otherwise 
remediless  cases  at  his  discretion.  State  ew 
rel.  Charleston,  C.  &  C.  R.  Co.  v.  Whitesides, 
30  S.  C.  579,  3  L.  R.  A.  777,  9  S.  B.  661. 

*'Ry  the  English  common  law,  the  court  of 
King's  bench  has  Jurisdiction  to  'correct  all 
manner  of  errors  en  fait  and  in  law  of  aJl  the 
judges  and  Justices  of  the  realm  in  their  Judg- 
ments, process,  and  proceeding  in  courts  of 
record,'  and  not  only  'errors  in  Judicial  pro- 
ceeding, but  other  errors  and  misdemeanors 
extrajudicial  tending  to  the  breach  of  the  peace, 
or  oppression  of  the  subjects,  or  raising  of  fac- 
tion, controversy,  debate,  or  any  other  manner 
of  mlsgovemment ;  so  that  no  wrong  or  injury, 
cither  public  or  private,  can  be  done,  but  that 
this  shall  be  reformed  or  punished  in  one  court 
or  other  by  due  process  of  law.' "  Boody  v. 
Watson,  64  N.  H.  162,  9  Atl.  794. 

And  the  writ  was  granted  whenever  a  man 
was  entitled  to  an  office  or  a  function  and  there 
was  no  other  adequate  legal  remedy.  King  v. 
Barker,  1  W.  Bl.  352,  3  Burr.  1265. 

Though  it  was  used  principally  to  enforce 
the  performance  of  public  rights  or  duties.  Tay- 
lor V.  The  Governor.  1  Ark.  21. 
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ew  rel  Banker,  66  111.  339;  Hole  Highway 
Comra,  v.  People  ex  rel,  Welch,  73  111.  203; 
People  ex  rel.  Wallace  v.  Salomon,  46  111. 
415;  People  ex  rel.  Earless  v.  Hatch,  33111. 
9;  Merrill,  Mandamus,  §§  10,  12;  High, 
£xtr.  Legal  Rem.  §§  10,  15;  State  ex  rel. 
Atty.  Qen.  v.  Williams,  1  Ala.  342;  Ex 
parte  Pickett,  24  Ala.  91;  Ex  parte  RiMsell, 
29  Ala-  717;  Ex  parte  Pearson,  76  Ala.  521; 
Wheeler  v.  Northern  Colorado  Irrig.  Co.  9 
Colo.  248,  11  Pac.  103;  People  ex  rel.  Wol- 
pert  V.  Rogers,  12  Colo.  278,  20  Pac.  702; 
People  V.  McClees,  20  Colo.  403,  26  L.  R.  A. 
646,  38  Pac.  468;  People  ex  rel.  Kvndel  y. 
Clerk  of  Diet.  Ct,  22  Colo.  280,  44  Pac.  506; 
Gray  v.  Baynard,  5  Del.  Ch.  499;  State  ex 
rel.  Whiicomb  v.  Otis,  58  Minn.  275,  59  N. 
VV.  1015;  State  ex  rel.  Mcllhany  v.  Stewart, 
32  Mo.  379;  State  ex  rel.  Hequembourg  t. 
Laiorence,  38  Mo.  535;  State  ex  rel.  Young 


V.  Buskirk,  43  Mo.  Ill;  State  ex  rel.  Hop- 
kins V.  Cooper  County  Ct.  64  Mo.  170;  State 
ex  rel.  St.  Louis  Public  Schools  v.  Tracy, 
94  Mo.  217,  6  S.  W.  709;  State  ex  rel.  Bren- 
nan  v.  Walbridge,  116  Mo.  656,  22  S.  W. 
893;  State  ex  rel.  Parker-Washington  Co. 
V.  Jones,  142  Mo.  354,  44  S.  W.  224;  State 
ex  rel.  Atty.  Gen.  v.  Balcom,  71  Mo.  App. 
27;  State  ex  rel.  Clark  v.  School  Dist.  No. 
2i,  38  Neb.  237,  56  N.  W.  791;  State  ex  rel. 
Uerpolsheimer  v.  Lincoln  Gas  Co.  38  Neb. 
33,  56  N.  W.  789;  State  ex  rel.  Wyckoff  v. 
Men-ell,  38  Neb.  510,  56  N.  W.  1082;  State 
ex  rel.  Moore  v.  Archibald,  5  N.  D.  359,  66 
N.  W.  234;  State  v.  Nelson  County,  1  N.  D. 

I  88,  8  L.  R.  A.  283,  46  N.  W.  33;  Com.  v. 

\Baroux.  36  Pa.  262;  Buck  Mountain  Coal 
Co.  V.  Lehigh  Coal  d  Nav.  Co.  2  W.  N.  C. 

I  241;  Wheeler  v.  City,  1  W.  N.  C.  178;  Phil- 

I  adelphia  d  R.  R.  Co.  v.  Green  d  C.  S.  Pass. 


ThlR  remedy  was  brought  into  use  at  an  early 
day. 

Thus,  in  Middlpton'8  Case,  8  Dyer,  8325,  a 
mandamus  was  granted  to  restore  a  citizen  of 
Jyondon,  who  had  been  disfranchised  for  refus- 
ing to  stand  to  the  award  of  two  of  the  alder- 
men In  a  case  in  the  common  bench. 

So,  Rex  V.  Windham,  1  Cowp.  377,  holds  that 
A  mandamus  will  Issue  from  the  proper  court 
upon  an  application  by  a  majority  of  the  fel- 
lows of  a  college  to  compel  the  warden  of  the 
college  to  affix  the  common  seal  of  the  college 
to  an  answer  of  the  fellows  in  chancery  con- 
trary to  his  own  separate  answer  put  in,  there 
being  no  other  remedy  by  which  the  end  can 
l>e  specially  attained. 

The  history  of  the  specific  writ  of  mandamus 
in  case  of  a  corporation,  however,  began  with 
Bagg's  Case,  11  Coke,  93 &,  decided  in  the  slz- 
teonth  century.  King  v.  Barker,  1  W.  Bl.  352, 
3  Burr.  1265. 

In  Bagg's  Case,  11  Coke,  9Sb,  supra,  in  which 
a  writ  was  Issued  to  municipal  officers  to  re- 
store to  a  burgess  the  "franchise  and  freedom** 
of  his  office  and  citizenship,  of  which  he  bad 
been  deprived  in  alleged  violation  of  Magna 
Charta,  chap.  29,  it  was  resolved  in  the  thir- 
teenth year  of  the  reign  of  James  I.,  by  the 
court  of  the  royal  prerogative,  being  that  In 
which  the  King  sat,  "that  to  this  court  of 
King's  bench  belongs  authority,  not  only  to  cor- 
rect errors  In  Judicial  proceedings*  but  other  er- 
rors and  misdemeanors  extrajudicial,  tending 
to  the  breach  of  peace,  or  oppression  of  the 
subjects,  or  to  the  raising  of  faction,  contro- 
versy, debate,  or  to  any  manner  of  misgovern- 
ment;  so  that  no  wrong  or  Injury,  either  pub- 
lic or  private,  can  be  done  but  that  it  shall  be 
(here)  reformed  or  punished  by  due  course  of 
law.*' 

The  writ  of  mandamus  was  called  a  preroga- 
tive writ,  in  order  to  distinguish  it  from  the 
ordinary  process  which  t>elonged  to  courts  of 
justice ;  and  It  was  not  originally  considered  as 
a  judicial  proceeding,  but  was  exercised  as  a 
prerogative  power.  Atty.  Gen.  v.  Taggart,  66 
N.  H.  362,  25  L.  R.  A.  613,  29  Atl.  1027 ;  Ken- 
dall V.  United  States  ex  rel.  Stokes,  12  Pet. 
524,  9  L.  ed.  1181. 

Hut  the  American  writ  of  mandamus  is  but 
an  incident  of  the  common  law,  and  partakes 
of  no  prerogative  nature.  It  does  not  Issue 
from  or  by  any  prerogative  power,  and  is  noth- 
ing more  than  the  ordinary  process  of  a  court 
of  justice,  to  which  everyone  is  entitled  where 
It  Is  the  appropriate  process  for  asserting  the 
right  he  claims.  Kentucky  v.  Dennlson,  24 
How.  66,  10  L.  ed.  717 ;  State  ex  rel.  Charles- 
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ton,  C.  &  C.  R.  Co.  V.  Whltesldes,  30  S.  C.  679, 
3  L.  R.  A.  777,  9  S.  EI  661 ;  Oilman  v.  Bassett, 
33  Conn.  298 ;  Shepperd  v.  Second  Judicial 
J)lst.  Ct.  1  Utah,  340. 

"The  reasons  for  the  claim  of  exclusive  juris- 
diction to  issue  this  writ  in  the  court  of  King's 
bench  are  not  prevalent  In  this  state.  If  the 
power  is  in  the  supreme  court  alone,  it  is  be- 
cause the  Constitution  will  not  allow  it  to  be 
placed  elsewhere."  People  ex  rel.  Ryan  v. 
Green,  58  N.  Y.  295. 

A  mandamus,  in  modern  practice,  is  nothing 
more  than  an  action  at  law  between  the  par^ 
ties,  and  Is  not  now  regarded  as  a  prerogative 
writ,  though  it  undoubtedly  came  into  use  by 
virtue  of  the  pi-erogative  power  of  the  English 
Crown.  Atty.  Gen.  v.  Taggart,  66  N.  H.  362, 
23  L.  R.  A.  613,  29  Atl.  1027 ;  Territory  ex  rel. 
Galbralth  v.  Chicago,  R.  1.  &  P.  R.  Co.  2  Okla. 
108,  39  Pac.  389. 

Under  our  form  of  government,  it  Is  a  consti- 
tutional writ,  and  may  issue  either  from  the 
supreme  court  or  a  circuit  court.  Webb  v. 
Hanger,  1  Ark.  121 ;  Taylor  v.  The  Governor,  1 
Ark.  21. 

And  It  is  derived  by  grant  from  the  govern- 
ment through  constitutional  or  legislative  en- 
actment. Shepperd  v.  Second  Judicial  Dlst. 
Ct.  1  Utah,  340. 

And.  though  Issued  In  the  name  of  the  state, 
It  belongs  to  the  courts,  and  has  become  a  form 
of  action  governed  by  established  rules,  and  ap- 
plied for  and  issued  under  established  forms. 
State  ex  rel  Charleston,  C.  &  C.  R.  Co.  v. 
Whltesldes,  30  S.  C.  579,  3  L.  R.  A.  777,  9  S. 
15.  661. 

And  it  Is  now  regarded  In  much  the  same 
light  as  an  ordinary  process.  Gilman  v.  Bas- 
sett, 33  Conn.  298. 

So,  in  Swann  v.  Buck,  40  Miss.  268,  It  was 
said.  In  effect,  by  Ellett,  J.,  that  there  Is  no 
court  In  Mississippi  possessing  the  extraor- 
dinary powers  of  the  court  of  King's  bench,  to 
whose  cognizance  the  writ  of  mandamus  would 
belong  without  constitutional  or  statutory  reg- 
ulation. 

And  in  Peot)Ie  ear  rel.  Sullivan  v.  Weber,  86 
111.  283,  it  was  said  that  the  writ  of  mandamus 
is  not  now,  as  formerly,  a  prerogative  writ.  It 
Is  nothing  more,  under  the  Illinois  statute,  than 
nn  ordinary  action  at  law  In  cases  where  it  is 
the  appropriate  remedy. 

The  theory  that  the  writ  of  mandamus  Is  In 
the  nature  of  a  prerogative  writ,  however,  pre- 
vails In  our  slate  governments  where  the  com- 
mon law  has  been  adopted  with  reference  to  It, 
and  the  power  of  issuing  it  is  generally  con- 
fided to  the  highest  court  of  original  jurlsdic- 
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R,  Co.  33  Pa.  82 ;  Everitt  v.  Hughes  County, 
1  S.  D.  365,  47  N.  W.  296;  Re  Ringrose,  9 
S.  D.  349,  69  N.  W,  584;  De  Poyster  y. 
Baker,  89  Tex.  155,  34  S.  W.  106;  Fleming 
V.  Kanawha  County  Ct,  31  W.  Va,  608,  8 
S.  B.  267;  State  v.  St.  Croix  Boom  Corp. 
60  Wis.  565,  19  N.  W.  396;  Atty.  Gen.  v. 
Eau  Claire,  37  Wis.  400;  Atty.  Qen.  v.  Chi- 
cago d  N.  W.  R.  Co.  35  Wis.  522;  State  ex 
ret.  Wood  v.  Baker,  38  Wis.  71;  State  ex 
rel.  Radl  v.  Shaughnessey,  86  Wis.  647,  57 
N.  W.  1105;  Ex  parte  Mirza^  119  U.  S. 
584,  30  L.  ed.  513,  7  Sup.  Gt  Rep.  341. 

The  relator  has  no  title  or  interest  in  the 
property  in-  conlaxwersy,  or  in  the  alleged 
nuisance,  and  is  not,  and  never  was,  a  resi- 
dent or  citizen  of  Chicago,  or  a  taxpayer 
therein,  and  therefore  cannot  maintain  this 
suit. 

Pike  County  v.  People  ex  rel.  Metz,   11 


111.  202;  People  ex  rel.  Stine  v.  VermiUon 
County,  47  111.  256;  Otta/wa  y.  People  ex 
rel.  Caion,  48  111.  233;  HaU  v.  People  em  rel, 
Rogers,  57  111.  307 ;  School  Trustees  v.  Peo- 
ple ex  rel.  Ball,  71  111.  559;  Qlencoe  v.  Peo- 
ple ex  rel.  Owen,  78  111.  382;  McDonald  ▼. 
English,  85  111.  232;  Borrows  v.  Sycamore^ 
150  111.  588,  25  L.  R.  A.  536,  37  N.  E,  1096; 
High,  Extr.  Legal  Rem.  3d  ed.  §  431. 

The  municipal  authorities  have  the  right 
to  permit  such  use  of  streets  and  alleys  ht 
adjacent  owners  as  is  not  inconsistent  witli 
tlie  use  by  the  public;  and,  in  the  ajbsence 
of  a  legislative  definition  of  such  uses,  the 
nature  thereof  may  be  shown  by  municipal 
declaration,  public  usage,  and  acquieBcenoe. 

Barrows  v.  Sycamore,  150  111.  588,  25  L. 
R.  A.  535,  37  N.  E.  1096;  McCormick  v. 
South  Park,  150  111.  616,  37  N.  E.  1076;  2 
Dill.    Mun.    Corp.    3d    ed.    §    553,  p.  695; 


tlon.  Atty.  Gen.  ▼.  TaifKart,  66  N.  H.  362,  25 
L.  R.  A.  613.  29  Atl.  1027 ;  Kendall  v.  United 
States  ex  rel.  Stokes,  12  Pet.  524,  9  L.  ed.  1181. 

Tliu8,ln  Runkel  v.  WlnemlUer,  4  Harr.  &  McH. 
429,  1  Am.  Dec.  411,  the  supreme  court,  by 
Cbaae.  J.,  said :  "The  position  that  this  court 
Is  Invested  with  similar  powers  [to  those  of 
the  King's  bench]  is  generally  admitted,  and 
the  decisions  have  invariably  conformed  to  It ; 
and  whence  the  Inference  is  plainly  deduclble 
that  the  court  may,  and  of  right  ought,  for  the 
sake  of  Justice,  to  interpose  In  a  summary  way 
to  supply  a  remedy  where,  for  the  want  of  a 
specific  one,  thei-e  would  otherwise  be  a  failure 
of  Justice." 

And  In  Kendall  v.  United  States  cm  rel. 
Stokes,  12  Pet.  524,  650,  9  L.  ed.  1181,  1281,  It 
was  said  by  Taney,  Ch.  J.,  in  arguing  that  the 
circuit  court  had  no  Jurisdiction  to  issue  a 
mandamus,  that  It  Is  of  the  nature  of  the  writ 
to  be  issued  by  the  highest  court  of  the  govern- 
ment, and  that  the  supreme  court  Is  the  high- 
est, and  accordingly  to  that  court  the  power 
to  Issue  it  is  given. 

The  foregoing  matter  with  relation  to  the  or- 
igin and  nature  of  the  writ  of  mandamus, 
though  general  in  Its  statements,  is  not  in- 
tended to  be  exhaustive.  In  conformity  with 
the  general  scope  of  this  note,  only  such  caaes 
as  involved  the  question  of  Jurisdiction  have 
been  here  used. 

IV.  Method  of  conferring  atkJ  extent  of. 

a.  General  rules. 

As  we  have  seen  (III.  supra) ^  mandamus  is 
a  constitutional  writ,  and  whatever  original 
Jurisdiction  a  court  of  last  resort  may  have  in 
mnndamu59  cases  must,  as  a  general  rule,  be 
either  granted  or  provided  for  in  the  Constitu- 
tion or  by  statutory  enactment. 

And  power  to  issue  mandamus  is  within  a 
grant  of  original  Jurisdiction  in  all  civil  ac- 
tions, and  of  all  special  proceedings  of  a  civil 
nature.  People  ex  rel.  Ryan  v.  Green,  68  N.  Y. 
295 :  Chumasero  v.  Potts,  2  Mont.  242. 

And  a  grant  of  common-law  Jurisdiction  to 
a  supreme  court  by  an  organic  act  or  constitu- 
tional provision  confers  an  original  Jurisdic- 
tion in  mandamus,  which  cannot  be  taken  away 
or  restricted  by  the  legislature.  Chumaaero  v. 
Potts,  2  Mont.  242. 

And  a  constitutional  grant  of  power  to  the 
supreme  court  to  Issue  mandamus  necessarily 
carries  with  it  the  power  to  adjudicate  such 
questions  as  may  be  brought  before  it  In  any 
proceeding  for  mandamus,  without  additional 
5«  L.  R.  A. 


legislation.     Greathouse    v.    Jameson,    3    Colo. 
307. 

And  a  grant  of  original  Jurisdiction  to  the 
supreme  court  In  mandamus  cases  carries  with 
ft  all  reasonable  powers  necessary  to  protect 
that  Jurisdiction  when  process  has  issued ;  and. 
although  the  original  Jurisdiction  is  limited  to 
mandamus,  quo  warranto,  and  habeas  corims, 
the  court  will  prohibit  and  restrain  interfer- 
ence with  the  exercise  of  its  original  Jarladic> 
tlon.  and  can  Issue  a  writ  of  prohibition  to  re- 
strain proceeding  in  an  action  to  enjoin  an  act 
for  the  performance  of  which  a  mandamus  Is  is- 
sued, as  an  incident  to  the  Jurisdiction  to  is- 
sue the  mandamus.  Chicago,  K.  &  W.  R.  Co.  v. 
Chase  County,  42  Kan.  223,  21  Pac.  1071. 

But  an  affirmative  grant  of  original  Jurisdic- 
tion in  specified  cases  to  a  court  of  last  resort 
to  issue  mandamus  implies  a  negative  upon.  Its 
exercise  in  any  other  case  than  those  specified. 
Territory  v.  Ortiz,  1  N.  M.  5 ;  Westbrook  v. 
Wicks,  36  Iowa,  382. 

And  in  case  of  an  express  constitutional 
grant  the  legislature  can  confer  no  other  Juris- 
diction than  that  expressly  granted.  Bx  parte 
People  ex  rel.  Atty.  Gen.  1  Cal.  85 ;  People  ex 
rel.  Mulford  v.  Turner,  1  Cal.  144,  52  Am.  Dec 
295 :  Hyatt  v.  Allen,  54  Cal.  353 ;  Marbuiy  v. 
Madison,  1  Cranch,  137,  2  L.  ed.  60. 

The  legislative  power,  however,  may  confer 
Jurisdiction  upon  a  court  of  last  resort  to  en- 
tertain original  mandamus  proceedings  wholly 
or  partially,  unless  there  is  shown  some  consti- 
tutional inhibition,  express  or  clearly  to  be  im- 
plied. People  ex  rel.  Ryan  v.  Green,  58  N.  Y. 
295. 

And  where  a  subordinate  body  has  been  vested 
by  the  legislature  with  the  right  to  exercise  its 
Judgment,  and  with  the  power  to  determlae 
questions  of  fact,  the  supreme  court  may  Issoe 
mandamus  to  compel  the  body  to  act,  but  not 
to  compel  It  to  act  in  any  particular  way. 
Shlpman  v.  State  Live-Stock  Sanitary  Commis- 
sion, 115  Mich.  488.  73  N.  W.  817. 

And  where  the  statute  limits  the  powor  of  the 
supreme  court  to  issue  an  original  writ  of  man- 
damus to  cases  wherein  It  is  sought  to  compel 
the  performance  of  any  act  which  the  law  spe- 
cially enjoins  as  a  duty  resulting  from  an  of- 
fice, trust,  or  station,  it  cannot  Issue  wherp 
the  officer  against  whom  It  is  directed  has  per- 
formed hU  duty,  to  compel  him  to  undo  the  act 
which  the  law  compelled  him  to  do.  Maxwell 
V.  Burton,  2  Utah,  595. 

The  theory  has  been  advanced,  however,  that 
power  to  issue  writs  of  mandamus  Is  inherent 
in  the  nature  of  courts  of  last  resort,  even  in 
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O'fAnda  v.  Lothrop,  21  Pick.  297,  32  Am. 
Dec.  261;  Oray  v.  Baynard,  6  Del.  Ch.  499; 
Hoey  V.  (Hlroy,  129  N.  Y.  133,  29  N.  E.  85; 
Chicago  Dock  d  Ccmdl  Oo.  v.  Ourrity,  115 
111.  163,  3  N.  £.  448;  Ortdley  v.  Btoomtnp* 
/o«,  68  111.  47;  Nelson  v.  Godfrey,  12  111. 
20;  fiftotc  V.  Higga,  126  N.  C.  1014,  48  L.  R. 
A.  440,  35  S.  E.  473;  Gorrett  v.  Janes,  65 
Md.  266,  3  Atl.  597;  Wood  v.  Mears,  12  Ind. 
515,  74  Am.  Dec.  222;  Anffdl  &  D.  High- 
ways, §  241;  Oregsten  v.  Chicago,  145  111. 
451,  34  N.  E.  426. 

Mr.  Charles  M.  Walker  for  respon- 
dent city. 

Carter,  J.,  delivered  the  opinion  of  the 
court: 

At  a  former  term,  on  application  by  the 
relator,  leave  was  given  to  nle  a  petition  in 
this  court  for  a  writ  of  mandamus  against 


the  city  of  Chicago,  to  compel  it,  by  its 
proper  officers,  to  remove,  or  cause  to  be  re- 
moved, a  certain  bridge  or  superstructure 
over  and  across  a  certain  alley,  alleged  to 
be  a  public  alley,  in  said  city,  constructed, 
with  the  permission  of  the  corporate  au- 
thorities of  said  city,  across  said  alley  by 
Schlesinger  &  Mayer,  an  alleged  copartner- 
ship, connecting  the  third  stories  of  their 
buildings;  the^  having  buildings  on  each 
side  of  the  all^,  whidi  they  used  in  their 
business  of  conducting  a  large  mercantile 
estahlishment.  Said  Schlesinger  &  ^yer, 
upon  leave  given,  became  parties  defendant, 
and  answered  the  petition,  alleging  that 
they  are  a  corporation  by  that  name,  and 
statinff  reasons  why  the  writ  should  not  is- 
sue. The  city  of  Chicago  also  answered,  and 
the  relator  demurred  to  said  answers.  Aft- 
erward the  defendants  moved  the  court  to 


the  absence  of  conBtitutional  or  statutory  au- 
thority. 

Thus,  in  Smyth  v.  Tltcomb,  31  Me.  272.  It 
was  said  that  the  supreme  court,  as  a  court  of 
the  highest  common-law  Jurisdiction,  would 
have  the  Judicial  sovereignty  to  issue  man- 
damus for  the  furtherance  of  Justice  and  the 
due  execution  of  the  laws  and  general  superln- 
tendency  throughout  the  state  upon  principles 
of  the  common  law,  If  there  were  no  statute 
upon  the  subject. 

In  all  cases  in  which  original  Jurisdiction  to 
issue  mandamus  is  directly  given  by  the  Con« 
stltutlon  to  the  supreme  court  it  has  authority 
to  exercise  it  without  any  further  action  on 
the  part  of  the  legislative  body  to  confer  Juris- 
diction or  regulate  Its  process,  the  court  hav- 
ing the  power  to  regulate 'and  mould  a  process 
used  by  it  In  such  manner  as  will  best  promote 
the  purposes  of  Justice.  Kentucky  v.  Denni- 
son,  24  How.  66,  16  L.  ed.  717 ;  Ready  v.  Owers 
(Colo.)  69  Pac.  500. 

The  organic  act  of  Olclahoma,  however,  gives 
to  the  supreme  court  original  Jurisdiction  in 
mandamus  proceedings  in  such  cases  are  pro- 
vided by  law;  and  If  the  law  makes  no  provi- 
sion by  which  the  action  of  mandamus  may  be 
detf'rmined  in  the  usual  method  provided  for 
such  cases,  then  there  is  no  Jurisdiction  in 
mandamus  provided  by  law,  because  the  law 
has  not  provided  a  means  by  which  that  action 
ran  be  determined.  Territory  e»  rel.  Galbralth 
V.  Chicago,  R.  I.  ft  P.  R.  Co.  2  Okla.  108,  39 
Pac.  389. 

And  under  Va.  Const,  art.  6,  f  1,  providing 
that  the  Jurisdiction  of  the  supreme  court  of 
nppeaU  and  the  Judges  thereof,  except  so  far 
SR  the  same  is  conferred  by  that  Instrument, 
shall  be  regulated  by  law,  and  i  11  thereof,  giy- 
lug  that  court  appellate  Jurisdiction  only,  ex- 
cept in  cases  of  habeas  corpus,  mandamus,  and 
prohibition,  no  Jurisdiction  is  given  It, 
either  appellate,  general,  or  original,  to  Issue 
mandamus,  unless  such  Jurisdiction  is  desig- 
nated and  regulated  by  law,  legislation  being 
necessary  to  authorize  the  court  to  award  the 
writ,    ^arnett  v.  Meredith,  10  Gratt.  660. 

And  {  2  thereof  does  not  propria  vigore  con- 
fer Jurisdiction  upon  that  court,  and  therefore 
whatever  Jurisdiction  it  exercises  must  be  by 
virtue  of  statutory  authority  made  In  pur- 
suance of  the  Constitution.  Price  ▼.  Smith,  93 
Va.  14,  24  S.  K.  474;  Prison  Asso.  v.  Ashby, 
93  Va.  667,  25  S.  E.  893  (a  habeas  corpus 
case). 

But  whether  a  court  of  last  resort  received 
its  authority  from  a  constitutional  provision 
or  from  a  legislative  enactment,  if  It  Is  a  court 
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of  merely  appellate  Jurisdiction  it  cannot  is- 
sue a  writ  of  mandamus  except  in  aid  of  its 
appellate  powers.  United  States  eo?  reU  Dav- 
enport V.  Dubuque  County,  Morris  (Iowa)  31. 

The  rule  has  been  laid  down  that  a  statute 
providing  that  a  member  of  the  supreme  court 
may  issue  the  alternative  writ  of  mandamus 
does  not  violate  a  constitutional  provision  giv- 
ing power  to  issue  writs  of  mandamus  to  the 
supreme  court.  State  ea  rel.  Bennett  v.  Bar- 
ber. 4  Wyo.  66,  32  Pac.  14. 

And  a  statutory  provision  authorising  a 
Judge  of  the  supreme  court  to  Issue  writs  of 
raandamufi  in  vacation  was  held  in  State  ea  rel. 
Sharp  V.  Weeks,  93  Mo.  499,  6  S.  W.  266,  not 
to  Infringe  upon  a  constitutional  provision  giv- 
ing the  supreme  court  power  to  issue  writs 
of  mandamus  and  other  remedial  writs,  and 
to  hear  and  determine  the  same. 

And  It  has  been  held  that  Wyo.  Rev.  Stat.  { 
3077.  enacted  while  Wyoming  was  a  territory, 
providing  that  In  certain  specified  cases  a  court 
may,  in  the  first  instance,  allow  a  peremptory 
mandamus,  and  in  all  other  cases  an  alterna- 
tive writ  must  first  be  Issued  on  the  allowance 
of  a  court  or  a  Judge  thereof,  which  became  a 
law  of  the  state  of  Wyoming,  so  far  as  not 
In  conflict  with  the  Constitution,  by  virtue  of 
Wyo.  Sees.  Laws  1891,  chap.  35,  providing 
therefor.  Is  not  repugnant  to  Wyo.  Const,  art. 
5,  %  3,  giving  the  supreme  court  original  Juris- 
diction In  mandamus  as  to  all  state  oflicers. 
so  as  to  prevent  the  Judges  of  the  court,  as 
distinguished  from  the  court  Itself,  from  issu- 
ing alternative  writs  of  mandamus  to  state  of- 
ficers :  but  It  goes  no  further,  and  does  not 
confer  power  of  hearing  and  determining  the 
cause  or  proceeding,  or  of  issuing  the  final  and 
peremptory  writ  upon  Individual  members  of 
the  court.  State  ex  rel,  Bennett  v.  Barber,  4 
Wyo.   56,  32  Pac.   14. 

In  Re  Gnrvey.  7  Colo.  502,  4  Pac.  758.  how- 
ever, it  was  held  that  Colo.  Const,  art.  6,  f  2, 
providing  that  the  supreme  court,  except  as 
otherwise  pix>vided  in  the  Constitution,  shall 
have  appellate  Jurisdiction  only,  and  \  3  there- 
of, providing  that  It  shall  have  power  to  issue 
writs  of  habeas  corpua  mandamus,  etc.,  and 
other  original  and  remedial  writs,  with  author- 
ity to  hear  and  determine  the  same,  confers  no 
jurisdiction  in  respect  to  the  writs  mentioned 
upon  the  Judges  of  the  supreme  court  to  act 
singly  out  of  terra,  and  does  not  warrant  an 
act  of  the  legislature  conferring  such  authority 
upon  the  Judges;  but  the  case  was  one  of  ha- 
beas corpus,  and  not  mandamua 

But  In  State  em  rel.  Bennett  v.  Barber,  4 
Wyo.  56,  32  Pac.  14,  supra.  Re  Garvey,  7  Colo. 
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dismiss  the  petition  on  the  ground  that  the 
original  jurisdiction  of  this  court  does  not 
extend  to  that  class  of  cases  in  mandamus 
which  affect  only  the  rights  and  interests  of 
the  local  public  or  of  mdiyiduals,  and  not 
tliose  of  the  people  of  the  whole  state,  or  of 
the  state  in  its  corporate  or  sovereign 
capacity. 

While  this  court  has  exercised  original 
jurisdiction  in  cases  of  mandamus  ever 
since  the  foundation  of  the  state  govern- 
ment, under  the  Constitutions  of  1818, 
1848,  and  1870,  it  does  not  appear  from  any 
reported  case  ,that  the  queBtiom  raised  by 
this  motion  had  ever  been  presented  to  this 
court  for  decision  until  it  was  raised  in  this 
case  and  others  brought  here  about  the 
same  time, — that  is,  whether  its  original  ju- 
risdiction extends  to  all  cases  in  manda- 
mus, and  is,  in  respect  to  them,  concurrent 


with  the  jurisdiction  of  the  circuit  court, 
or  is  limited  to  such  cases  as  directly  af- 
fect the  powers,  rights,  or  interests  of  the 
state  in  its  sovereign  character  or  of  the 
people  of  the  whole  state,  and  also  whether 
this  court  has  a  legal  discretion  to  exercise 
its  original  jurisdiction,  or  not,  in  manda- 
mus cases,  or  whether  it  is  its  constitution- 
al duty  to  take  jurisdiction  of  every  manda- 
mus case  presented  to  it  as  a  court  of  first 
resort.  Section  2  of  article  6  of  the  Consti- 
tution provides  that  "the  supreme  court 
shall  consist  of  seven  judges,  and  shall  have 
original  jurisdiction  in  cases  relating  to  the 
revenue,  in  mandamus  and  habeas  corpus, 
and  appellate  jurisdiction  in  all  other 
cases."  So  far  as  the  provision  of  the  Con- 
stitution of  1870  confers  original  jurisdic- 
tion on  this  court  in  mandamus,  it  does  not 
differ  materially  from  the  provisions  of  the 


502,  4  Pac.  758,  supra,  was  distinguished  on 
the  ground  that  the  statute  conferring  author- 
ity to  Issue  such  writs  in  Colorado  was  held  re- 
pugnant to  the  Constitution  chiefly  because  the 
enumeration  by  the  Constitution  of  certain 
powers  to  be  exercised  by  the  court,  and  other 
language  contained  In  the  instrument,  by  clear 
Impilcatlon  forhlds  the  exercise  of  such  author- 
ity by  Justices  out  of  term ;  and  it  was  also 
criticised,  the  court  saying  that  it  thought  State 
ex  rel.  Sharp  v.  Weeks,  93  Mo.  501,  6  S.  W. 
266,  supra,  a  much  stronger  case,  and  more  di- 
rectly in  point,   than  the  Colorado  case. 

So,  the  jurisdiction  of  the  supreme  court  on 
original  application  for  mandamus  cannot  be 
aflTccted  by  an  attempt  to  raise  Issues  by  the 
answer  not  material  to  the  determination  of 
such  prima  facie  right.  State  ew  rel.  Ayers  v. 
KIpp,  10  8.  D.  495,  74  N.  W.  440. 

And  the  question  of  Jurisdiction  of  a  court 
of  last  resort  in  mandamus  depends  upon  the 
substance,  and  not  the  form,  of  the  proceeding, 
and  cannot  be  controlled  by  the  adoption  of  a 
form  of  procedure  not  warranted  by  the  sub- 
stance. 

Thus,  in  State  €9  rel.  Penn.  Mut.  L.  Ins.  Co. 
V.  Hahn,  50  Ohio  St.  714,  85  N.  B.  1052,  hold- 
ing that  mandamus  is  not  the  proper  remedy  to 
test  the  amount  of  taxes  to  be  paid  to  the  su- 
perintendent of  InsuraQce,  under  Ohio  Rev. 
Stat,  f  2745,  and  to  prevent  the  superintendent 
of  insurance  from  revoking  the  license  of  an  in- 
surance company  to  do  business  in  the  state, 
it  was  said  by  Mlnshall,  J.,  that  the  supreme 
court  has  original  jurisdiction  In  mandamus 
and  other  named  proceedings,  but  no  original 
Jurisdiction  in  matters  of  injunction,  and  none 
can  be  conferred  by  the  legislature;  and  that, 
where  the  substance  of  the  suit  makes  It  one 
for  an  injunction,  the  court  has  no  Jurisdiction, 
though  it  is  In  the  form  of  a  mandamus,  since 
form  Is  nothing,  and  substance  gives  real  char- 
acter to  the  proceeding. 

So,  as  a  writ  of  mandamus  is  not  an  appel- 
late process,  the  Jurisdiction  of  a  court  of  last 
resort  to  issue  It  is  not  affected  by  provisions 
with  reference  to  the  amount  In  controversy  as 
afToctlng  jurisdiction  on  appeal. 

Thus,  in  Price  v.  Smith.  93  Va.  14. 24  S.  B.  474, 
It  was  held  that  when  a  court  of  last  resort  is 
invested  with  original  Jurisdiction  to  award  the 
writ  of  mandamus  It  is  without  regard  to  the 
amount  involved,  and  that  a  provision  prohib- 
iting appeals  where  the  matter  is  less  than  a 
stated  value,  unless  in  some  matters  not  mere- 
ly pecuniary,  does  not  affect  its  Jurisdiction, 
since  a  mandamus  always  involves  matters  not 
68  L.  R.  A. 


merely  pecuniary ;  but  the  case  was  one  of  er- 
ror to  a  Judgment  of  the  corporation  court,  and 
not  an  original  proceeding  in  the  court  of  ap- 
peals. But  see,  also,  as  to  effect  of  amount  in 
controversy,  Uc  Burdett.  127  U.  S.  771,  82  L. 
ed.  321,  8  Sup.  Ct.  Rep.  1394,  infra,  IV.  f. 

b.  Under  grant  of  oenerai  common-lato  jurisdic- 
tion. 

The  power  on  the  part  of  a  court  of  last  re- 
sort to  Issue  the  writ  of  mandamus  in  a  proper 
case  is  a  branch  of  the  common  law;  and. 
whenever  commou-Iaw  Jurisdiction  Is  conferred 
upon  a  court  without  restriction  or  limitation, 
f«uch  court  necessarily  has  authority  to  Issue 
the  writ.     Chumasero  v.  Potts,  2  Mont.  242. 

Where  the  Jurisdiction  of  the  supreme  court 
to  issue  writs  of  quo  warranto,  mandamus,  etc^ 
is  not  defined.  It  will  be  Inferred  that  It  was 
intended  to  give  It  all  the  prerogatives  and  un- 
defined favor  of  the  court  of  King's  bench.  K* 
parte  People  ct  rel.  Atty.  Gen.  1  Cal.  85,  dic- 
tum (a  QUO  warranto  case). 

And  at  common  law  the  writ  of  prohibition 
and  other  writs  were  used,  not  only  In  aid  of 
appellate  Jurisdiction,  but  also  as  original,  in- 
dependent writs,  aside  from  the  appellate  pow- 
er of  the  court  Issuing  the  same.  People  ejt 
rel.  Ycarian  v.  Spiers,  4  Utah,  385,  10  Pac. 
009.  11  Pac.  509. 

Jurisdiction  In  such  case  is  inherent  In  the 
supreme  court,  and  whether  that  Jurisdictloa 
shall  be  exercised  as  original  or  appellate  juris- 
diction must  depend  upon  the  statute,  and  this 
Jurisdiction,  when  conferred  by  constitutional 
provision  or  an  original  act,  cannot  be  taken 
away  by  the  legislature.  Chumasero  v.  Potts, 
2  Mont.  242. 

And  an  organic  act  providing  that  the  Juris- 
diction  of  the  several  courts  therein  provided 
for,  both  appellate  and  original,  and  that  of 
probate  courts  and  of  Justices  of  the  peace, 
shall  be  as  limited  by  law,  but  said  supreme 
and  district  courts,  respectively,  shall  possess 
chancery  as  well  as  common-law  Jurisdiction, 
confers  common-law  Jurisdiction  upon  the  su- 
preme court  as  well  as  appellate  jurisdiction, 
and  authorizes  the  Issuance  of  a  writ  of  man- 
damus in  its  original  Jurisdiction.     Ibid, 

For  the  rule  under  the  Montana  Constitution, 
Hce  State  ex  rel.  Thompson  v.  Kenney,  9  Mont. 
223,  23  Pac.  733;  State  ew  rel.  Leech  v.  Cho- 
teau  County,  13  Mont.  33,  31  Pac.  879,  imfrc, 
IV.  h,  3. 

c.  Under  express  peneral  grant. 
General  authority  to  Issue  writs  of  mandaaiua 
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ConstitutionB  of  1818  and  1848.  Section  12 
of  article  0  of  the  Ck>nstitution  of  1870  pro- 
vides that  "the  circuit  courts  shall  have 
original  jurisdiction  of  all  causes  in  law  and 
equity,  and  such  ai>pellate  jurisdiction  as 
is  or  may  be  provided  by  law,  and  shall 
hold  two  or  more  terms  each  year  in  every 
county."  It  thus  appears  that  the  circuit 
courts  of  the  state  have  original  jurisdic- 
tion in  mandamus  cases,  such  cases  beinff 
included  in  the  term  "all  cases  in  law;''  ana 
it  follows  that,  whatever  may  be  the  extent 
of  the  original  jurisdiction  of  this  court  in 
mandamus,  it  is  not  eacclusivei,  but  is  con- 
current with  that  of  the  circuit  courts. 
Hundley  v.  lAncoln  Park,  67  111.  559.  It  is 
clear  that  the  framers  of  the  Ck>nstitut]oo 
intended  that  the  jurisdiction  of  this  court 
should  be  chiefly  appellate,  for  the  correc- 
tion   of    errors    in    the    decisions    of  other 


courts  which  were  established  or  provided 
for,  but  deemed  it  wise  to  confer  on  the  su- 
preme court  of  the  state  original  jurisdiction 
in  a  certain  class  of  cases,  viz,,  those  relat- 
ing to  the  revenue,  mandamus,  and  habeas 
corpus,  all  of  which  are  of  themselves,  or  in 
their  application  may  become,  of  great  pub- 
lic importance,  by  securing  the  collection 
and  the  protection  of  the  public  revenues, 
by  compelling  the  performance  of  high  offi- 
cial duties,  and  b;^  protecting  the  libertiee 
of  the  individual  citizen.  The  high  chanu:- 
ter  of  this  original  jurisdiction  is  denoted, 
not  only  by  the  fact  that  it  is  conferred  by 
the  Constitution  on  the  court  of  last  reeort 
in  the  state,  but  by  the  subjects  to  which  it 
relates,  and  their  association  together  in 
this  provision  of  the  Constitution.  No8ei- 
tur  a  sociis. 
The  same  question  now  brought  before  us. 


whether  conferred  by  constitntlonal  or  stat- 
utory provision,  withoat  specifying  the  partic- 
ular cases  or  classefl  of  cases  in  which  It  Is  to 
be  URed,  would  seem  to  confer  general  Jurisdic- 
tion to  Issue  the  writ  in  all  cases  In  which  It 
could  he  Issued  at  common-law, — ^that  is.  In  all 
casen  in  which  mandamus  Is  a  proper  remedy. 

Thus,  in  Massachusetts  the  legislature  has 
given  authority  to  the  supreme  court  to  Issue 
writs  of  mandamus,  and,  as  In  England,  the 
highest  common-law  Judicial  authority  Is  made 
the  depositary  of  the  power,  and  the  cases  suit- 
able for  the  writ  must  be  determined  by  the 
common  law.     Waldron  v.  Lee,  5  Pick.  323. 

And  generally  in  all  cases  of  omissions  or 
mistnkes  by  inferior  or  subordinate  tribunals, 
magistrates,  and  all  others  exercising  public 
authority,  where  there  is  no  other  adequate, 
specific  remedy,  resort  may  be  had  to  the  high 
Judicial  writ  of  mandamus  for  remedy.  Strong, 
Petitioner,  20  Pick.  484;  Carpenter  v.  Bristol 
County,  21  Pick.  258. 

It  lies,  not  only  to  ministerial,  but  to  Judi- 
cial, officers,  containing  In  the  former  case  a 
mandate  to  do  a  specific  act,  but  In  the  latter 
only  an  adjudication  to  exercise  a  discretion 
on  a  particular  subject     Ibid. 

And  where  a  railroad  corporation  lays  out 
and  constructs  a  railroad  over  lands  to  the  in- 
Jury  of  the  owner,  and  he  petitions  the  county 
commissioners  for  a  Jury  to  assess  damages, 
and  they  refuse  to  grant  him  a  warrant  for  the 
Jury,  the  supreme  court  may  Issue  a  writ  of 
mandamus  to  the  commissioners,  commanding 
them  to  issue  such  warrant.  Carpenter  v. 
Bristol  County,  21  Pick.  258. 

Writs  of  mandamus  were  also  granted  by  the 
supreme  court  In  the  exercise  of  original  Juris- 
diction, In  Atty.  Gen.  v.  Lawrence,  111  Mass. 
90 ;  Kast  Boston  Ferry  Co.  v.  Boston,  101  Mass. 
488 ;  Barnstable  Sav.  Ba«k  v.  Boston,  127 
Mass.  257 :  Farnsworth  v.  Boston,  121  Mass. 
173  ;  mrrlngton  v.  Berkshire  County,  22  Pick. 
263,  33  Am.  Dec.  741,  but  the  question  was  the 
propriety  of  the  remedy  in  the  particular  case, 
and  not  the  jurisdiction  of  the  court. 

So,  the  Oklahoma  organic  act  confers  Juris- 
diction upon  the  supreme  and  district  courts 
of  the  territory,  and  the  respective  Judges 
thereof,  to  grant  writs  of  mandamus  in  all 
cases  authorized  by  law.  Allen  v.  Reed,  10 
Okla.  105,  60  Pac.  782,  63  Pac.  867. 

In  the  absence  of  any  proyision  In  the  stat- 
utes of  Oklahoma,  however,  authorizing  an  ap- 
X>eai  from  an  action  of  the  chief  Justice  at 
chambers  to  the  supreme  court,  and  of  any 
statutory  provision  authorizing  the  court  to 
review  the  action  of  the  chief  Justice  or  one  of 
.58  L.  R.  A. 


the  assoclste  Justices  of  the  supreme  court  at 
chambers.  In  refusing  to  grant  a  writ  of  man- 
damus, no  such  power  exists :  but,  since  an  or- 
der refusing  to  grant  an  alternative  writ  of 
mandamus  by  either  the  chief  Justice  or  one  of 
the  associate  Justices  Is  not  a  bar  to  a  subse- 
quent application  to  be  made  to  the  supreme 
court,  the  court  will  treat  and  consider  a  mo- 
tion or  application  for  a  mandamus  as  In  the 
nature  of  an  original  proceeding,  notwithstand- 
ing the  fact  that  such  an  application  had  been 
previously  made  and  denied  by  the  chief  Justice. 
Ibid. 

Mandamus  was  also  Issued  by  the  supreme 
court  In  Guthrie  Dally  Leader  v.  Cameron,  3 
Okla.  677,  41  Pac.  635 ;  KlngOsher  Bd.  of  Edu. 
V.  Kingfisher,  5  Okla.  82,  48  Pac.  103 ;  but  no 
question  as  to  Jurisdiction  was  made. 

So,  in  Maine  the  supreme  court  has  power, 
under  Me.  Rev.  Stat.  chap.  96,  to  issue  writs  of 
mandamus  to  courts  of  Inferior  Jurisdiction,  to 
corporations  and  Individuals,  when  It  may  be 
necessary  for  the  furtherance  of  Justice  and 
the  due  execution  of  the  laws.  Smyth  v.  Tit- 
comb,  31  Me.  272. 

And  under  Me.  Rev.  Stat.  chap.  95,  i  5,  It 
has  power  to  issue  a  writ  of  mandamus  against 
the  treasurer  of  a  town,  alleged  to  have  neg- 
lected to  complete  the  collection  of  a  school  tax. 
to  compel  him  to  Issue  warrants  and  proceed 
for  the  collection  of  the  tax.     Ibid. 

Likewise,  In  Baker  v.  Johnson,  41  Me.  15, 
the  Jurisdiction  of  the  supreme  court  to  Issue 
mandamus  to  a  county  treasurer  commanding 
him  to  pay  an  amount  alleged  to  be  due  the  re- 
lator, under  Me.  Rev.  Stat.  chap.  96,  {  5,  pro- 
viding that  the  Justices  of  the  supreme  Judicial 
court  shall  have  power  to  Issue  writs  of  error, 
certiorari,  mandamus,  prohibition,  quo  war- 
ranto, and  all  other  processes  and  writs  to 
courts  K>t  Inferior  Jurisdiction,  corporations, 
and  individuals  which  may  be  necessary  for  the 
furtherance  of  Justice  and  the  due  execution  of 
the  laws,  was  sustained ;  but,  though  Jurisdic- 
tion was  questioned  by  counsel  directly,  the 
discussion  in  the  case  was  all  as  to  the  partic- 
ular cases  in  which  mandamus  might  issue,  and 
not  as  to  Jurisdiction  of  the  court  to  Issue  It. 

So,  under  Ohio  Rev.  Stat.  {  6741,  the  su- 
preme court  may.  In  any  case,  compel,  by  man- 
damus, the  performance  of  an  act  which  the 
law  spoclnlly  enjoins  as  a  duty  resulting  from 
an  ofElce,  trust,  or  station :  and  where  the  state 
supervisor  has,  by  his  decision,  determined  the 
names  to  be  placed  upon  the  .ballots  for  a  coun- 
ty, it  is  by  statute  made  the  duty  of  the  deputy 
supervisors  to  cause  the  ballots  to  be  printed 
and  distributed,  and  if  they  refuse  to  perform 
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and  fully  argued  here  for  the  first  time,  has 
been  fully  considered  and  decided  in  other 
states  having  similar  constitutional  provi- 
sions to  our  own.  In  the  state  of  Wisconsin, 
its  CSonstitution  provided,  in  substance,  that 
the  supreme  court,  except  ajs  otherwise  pro- 
vided by  the  same  instrument,  should  have 
appellate  jurisdiction  only;  that  it  should 
have  a  general  superintending  oontrol  over 
all  inferior  courts;  that  it  should  have 
power  to  issue  writs  of  haJseas  corpus,  man- 
damus, injunction,  quo  warranto,  certiorari, 
and  other  original  and  remedial  writs,  and 
to  hear  and  determine  the  same.  Original 
jurisdiction  was  also  conferred  on  the  cir- 
cuit courts  of  all  matters,  civil  and  crimi- 
nal, not  excepted  in  or  prohibited  by  the 
Constitution;  and  power  was  also  ffiven  to 
the  circuit  courts  to  issue  writs  of  habeas 
corpus,  mandamus,  injunction,  quo  warran- 


to, and  certiorari.  And  in  Aity.  Gen.  v« 
Chicago  d  N.  W.  R.  Co,  35  Wis.  425,  tbe  at- 
torney general,  on  information  filed  in  the 
supreme  court,  moved  the  court  for  a  tem- 
porary injunction  to  restrain  the  laUway 
company  from  demanding  and  receiving 
greater  passenger  and  freight  rates  than 
those  allowed  by  act  of  tha  legislature.  The 
court,  referring  to  the  provision  of  the  Con- 
stitution conferring  original  jurisdiction  on 
the  supreme  court,  held  that  said  provision 
was  desired  to  sive  to  said  court  original 
jurisdiction  of  all  questions  affecting  tlie 
sovereignty  of  the  state,  its  franchises  and 
prerogatives,  and  the  liberties  of  the  peo- 
ple; citing  Aity,  Oen.  v.  Blossom^  1  Wis. 
317.  The  courts  speaking  through  Mr. 
Chief  Justice  Ryan,  among  other  tliingi, 
said:  "The  other  courts  may,  indeed,  ad- 
judicate public  as  well  as  private  questioDS, 


such  duty  the  supreme  court  has  Jurisdiction 
and  power  to  compel  performance  by  man- 
damus. Chapman  y.  Miller,  62  Ohio  St.  166, 
39  N.  E.  24. 

But  the  Jurisdiction  of  the  supreme  court  of 
Ohio,  and  other  courts  capable  of  using  the  writ 
of  mandamus,  is  limited,  and  the  sphere  of 
their  operation  Is  restricted,  by  Ohio  Code  Civ. 
rroc.  f  560,  providing  that  the  writ  of  man- 
damus may  he  issued  to  any  tribunal,  corpora- 
tion, board,  or  person  to  compel  the  perform- 
ance of  an  act  which  the  law  specially  enjoins 
as  a  duty  resulting  from  an  office,  trust,  or 
station,  and  by  f  470,  providing  that  the  writ 
may  not  be  used  in  any  case  where  there  is  a 
plain  and  adequate  remedy  in  the  ordinary 
course  of  law ;  so  that  it  cannot  be  used  to 
enforce  a  simple  obligation  arising  out  of  a 
contract.  State  ew  rcl  Ross  County  v.  Zanes- 
ville  ft  M.  Tump.  Road  Co.  16  Ohio  St.  308. 

Mandamus  was  also  granted  by  the  supreme 
court  in  the  exercise  of  original  Jurisdiction,  in 
Ex  parte  Black,  1  Ohio  St.  SO ;  Ecp  parte  Law- 
rence, 1  Ohio  St.  431 ;  Cass  Twp.  v.  Dillon,  16 
Ohio  St.  38 ;  Boren  v.  Darke  County,  21  Ohio 
St.  311;  Ryan  v.  Hoffman,  26  Ohio  St.  109; 
State  ew  rel.  Robertson  v.  Perry sburg  Twp.  Bd. 
of  Edu.  27  Ohio  St.  96;  Cincinnati,  W.  &  Z. 
R.  Co.  V.  Clinton  County,  1  Ohio  St.  77 ;  State 
er  rel.  Moran  Bros.  v.  Clinton  County,  6  Ohio 
St.  280 ;  State  ex  rel.  Garrett  v.  Van  Home,  7 
Ohio  St.  327  :  Cincinnati  College  v.  Yeatman, 
30  Ohio  St.  276 ;  State  ca?  rel.  Johnson  v.  Pur- 
cel.  31  Ohio  St.  352 :  State  ex  rel.  Barnes  v. 
Belmont  County,  31  Ohio  St.  451 :  State  ex  rel. 
Columbus  V.  Mitchell,  31  Ohio  St.  592;  State 
rr  rel.  Flowers  v.  Columbus  Bd.  of  Bklu.  35 
Ohio  St.  368 ;  State  ex  rel.  Hibbs  v.  Franklin 
County,  35  Ohio  St.  458 :  Commissioners  v. 
Board  of  Public  Works  39  Ohio  St.  628  ;  Banks 
V.  Do  Witt,  42  Ohio  St.  263;  State  ex  rel. 
Mnnix  v.  Darke  County  Auditor,  43  Ohio  St. 
311,  1  N.  E.  209;  State  v.  Tanzcy,  49  Ohio  St. 
656,  32  N.  E.  750 ;  State  ex  rel.  Culbert  v.  Kin- 
ney. 03  Ohio  St.  304,  58  N.  E.  809;  but  its 
Jurisdiction  was  not  questioned. 

So,  the  Illinois  Constitution  provides  that 
the  supreme  court  shall  have  original  Jurisdic- 
tion in  cases  relating  to  the  revenue,  in  man- 
damus and  habeas  corpus. 

No  cases  have  been  found,  however,  in  which 
the  original  Jurisdiction  of  the  supreme  court 
in  mandamus  has  been  questioned  generally. 

And  writs  of  mandamus  on  original  applica- 
tion to  the  supreme  court  were  sustained  In 
People  ex  rel.  Highway  Comrs.  v.  Madison 
County,  125  111.  9.  17  N.  E.  147 ;  People  ex  rel. 
Hemstreot  v.  Crabb,  156  III.  155.  40  N.  E.  319 ; 
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People  ex  rel  Roberts  v.  Rives,  27  III.  242; 
People  ex  rel.  Jackson  v.  Suburban  R.  Co.  178 
111.  594,  49  L.  R.  A.  650,  53  N.  E.  349 ;  People 
ex  rel.  Walker  v.  Louisville  &  N.  R.  Co.  120 
III.  48,  10  N.  E.  657 ;  People  ex  rel.  Brewster  v. 
Kllduff,  15  111.  492,  60  Am.  Dec.  769 ;  Chicago^ 
B.  &  Q  R.  Co.  V.  Wilson,  17  111.  123;  People 
ex  rel.  Akin  v.  Matteson,  17  HI.  167;  People 
cT  rel.  Ryan  v.  Nordhelm,  99  111.  553 ;  the  qne»- 
tion  of  Its  Jurisdiction  not  having  been  raised. 

And  the  original  Jurisdiction  of  the  supreme 
court  was  sustained,*  under  objection,  on  spe- 
cial grounds.  In  People  ex  rel.  Earless  v.  Hatch, 
33  111.  9,  134  ;  People  ex  rel.  Cummings  v.  Head, 
25  111.  325,  infra,  V.  d,  1,  2 ;  People  ex  reL  Ful- 
ler V.  HlUiard,  29  111.  413,— «n/*-a,  V.  d,  2, 
though  It  was  not  questioned  generally. 

So,  the  Michigan  constitutional  provision  has 
given  the  supreme  court  plenary  Jurisdiction 
in  mandamus  cases,  and  relief  will  not  be  de- 
nied because  the  relator  fails  in  some  part  oC 
his  claim  if  he  makes  out  the  rest.  Hosier  v. 
Hlgglns  Twp.  Board,  45  Mich.  840,  7  K.  W. 
897. 

And  the  supreme  court  has  power  to  compel 
by  mandamus  a  reconvening  of  a  board  of  can- 
vassers and  a  rccanvass  of  a  vote.  Rich  v. 
State  Canvassers,  100  Mich.  453,  69  N.  W.  181. 

So,  the  supreme  court  may  issue  a  man- 
damus to  compel  the  board  of  state  auditors  to 
perform  mandatory  duties  Imposed  upon  them 
by  legislative  enactment  outside  of  the  exdu- 
Hive  power  vested  in  them  by  the  Constltn^tion. 
Where  the  legislature  sees  fit  to  impose  new 
duties  on  the  board  of  state  auditors  outside 
of  thofie  imposed  upon  it  by  the  Constitution, 
the  agency  thus  created  cannot  be  distlngnished 
from  any  other  state  agency,  and  Is  subject  to 
the  same  mles ;  and,  as  to  the  performance  of  the 
duties  of  such  ageiyy,  the  supreme  court  has 
Jurisdiction  to  control  it  by  mandamus.  Peo- 
ple ex  rel.  Ayres  v.  State  Auditors,  42#Mlch. 
422,  4  N.  W.  274. 

And  where  a  statute  requires  the  board  of 
state  auditors  to  advertise  under  specified  con- 
ditions for  proposals  for  the  publication  and 
sale  of  the  law  reports  of  the  state,  and  the 
board  of  auditors  fails  to  advertise  or  take  any 
steps  to  carry  out  the  provisions  of  the  stat- 
ute, the  supreme  court  has  Jurisdiction  to  set 
them  in  motion  by  mandamus.    Ihid. 

And  where  a  void  tax  deed  has  been  issued, 
and  the  original  owner  applies  to  tlie  auditor 
general  and  tenders  the  full  amount  of  taxes 
due,  and  demands  a  certificate  of  error,  he  Is 
entitled  to  It,  and  the  auditor  -  general 
cannot  refuse  it;  and  the  mandamos  will 
Issue  from  the  supreme  court  to  compel  per- 
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and  the  appellate  and  superintending  joriB- 
diction  of  this  court  may  therefore  reach 
public  as  well  as  private  interests.  But  the 
framers  of  the  Constitution,  for  greater  se- 
curity, added  to  these  original  jurisdiction 
over  great  public  interests,  for  reasons  al- 
ready assigned.  In  a  government  like  ours, 
public  rights  of  the  state  and  private  rights 
of  citizens  often  meet^  and  may  well  be  in- 
volved in  a  single  litigation^  So  it  may  be 
in  the  exercise  of  the  oriffinal  jurisdiction 
of  the  court.  But  it  is  sale  to  say  that  the 
Constitution  is  content  to  intrust  purely 
private  rights  to  the  appellate  and  super- 
intending jurisdiction  given,  and  to  have 
granted  the  original  lurisdictiom  of  this 
court,  for  the  better  and  promoter  and  more 
authoritative  protection  of  puolic  interests. 
This  is  its  primary  and  controlling  object 
and  character.    ...    It  is  the  duty  of 


this  court  to  confine  the  exercise  of  its  orig- 
inal jurisdiction  to  questions  puhlioi  juris. 
And  hereafter  the  court  will  require  all 
classes  of  cases,  as  it  has  hitherto  done 
some,  in  which  it  is  sought  to  put  its  orig- 
inal jurisdiction  in  motion,  to  proceed  upon 
leave  first  obtained,  upon  a  prima  facie 
showing  that  the  case  is  one  of  which  it  is 
proper  for  the  court  to  take  coj^nizance." 
Then,  in  speaking  of  the  jurisdiction  of  the 
circuit  courts^  it  was  said:  "A  great  juris- 
diction, comprehending,  as  Chief  Justice 
Stow  remarked  in  Putnam  v.  Stoeet  [1 
Chand.  (Wis.)  286,  2  Pinney  (Wis.)  802], 
the  united  powers  of  the  English  courts  of 
the  King's  oench,  common  pleas,  eschequer, 
and  chancery.  The  same  writs  are  granted 
to  those  courts  as  to  this.  It  is  impossible 
for  a  lawyer  to  suppose  that  thev  are  grant- 
ed in  the  same  sense,  and  with  the  same 


formance,  aod  determine  the  validity  of  his 
reasons  for  refusal.  Hubbard  v.  Auditor  Gen- 
eral, 120  Mich.  505,  79  N.  W.  970. 

And  the  holder  of  a  tax  deed  which  is  Inval- 
id for  failure  to  pay  a  tax  constituting  a  Hen  on 
the  land  at  the  time  of  the  purchase  is  enti- 
tled, where  no  other  rights  have  intervened,  on 
paying  the  whole  amount  due  the  state  and  all 
tnxes  then  a  lien  upon  the  land,  to  have  the 
deed  canceled  and  a  new  one  issued;  and,  in 
rase  of  a  refusal  by  the  auditor  general  to  can- 
cel such  old  deed  and  issue  a  new  one,  the  su- 
preme court  will  issue  a  mandamus  to  compel 
him  to  do  so.  Cockbum.  v.  Auditor  General, 
120  Mich.  643,  70  N.  W.  931. 

As  to  Jurisdiction  to  compel  performance  by 
the  auditor  general  of  constitutional  duties,  see 
People  ew  rel.  Dewey  v.  State  Auditors,  32  Mich. 
101 :  People  ex  rel.  Ambler  v.  Auditor  General 
3S  Mich.  746,--<«/ra,  V.  f. 

Original  writs  of  mandamus  were  also 
granted  by  the  supreme  court,  In  People  ew  rel. 
Russell  V.  State  Prison  Inspectors,  4  Mich.  187 ; 
People  ex  rel.  Houghton  County  v.  Auditor  Gen- 
eral, 9  Mich.  141 ;  People  ex  rel.  Throop  v.  Au- 
ditor General,  9  Mich.  134  ;  People  ex  rel.  St. 
Mary's  Falls  Ship  Canal  Co.  v.  Auditor  Gen- 
eral, 7  Mich.  84 ;  People  ex  rel.  La  Grange  Twp. 
V.  State  Treasurer,  24  Mich.  468 ;  Belknap  v. 
State  Canvassers,  95  Mich.  155,  54  N.  W.  696 ; 
Hitchcock  v.  Taylor,  99  Mich.  128,  57  N.  W. 
1 097 :  East  Jordan  Lumber  Co.  v.  East  Jordan, 
100  Mich.  201.  58  N.  W.  1012 ;  Rich  v.  Chamber- 
lain, 104  Mich.  436,  27  L.  R.  A.  573.  62  N.  W. 
584  ;  Todd  v.  Kalamazoo  Election  Comrs.  104 
Mich.  474,  29  L.  R.  A.  330.  62  N.  W.  564,  64 
N.  W.  496 ;  Auditor  General  v.  Bay  County, 
106  Mich.  662,  64  N.  W.  570 :  Baker  v.  Wayne 
County  Election  Comrs.  110  Mich.  635,  68  N. 
W.  752 ;  Wisconsin,  M.  &  N.  R.  Co.  v.  State  R. 
Crossing  Board.  119  Mich.  505,  78  N.  W.  544 ; 
Gurd  V.  Auditor  General,  122  Mich.  151,  80  N. 
W.  1005;  Citizens'  Sav.  Bank  v.  Auditor  Gen- 
eral, 123  Mich.  514,  82  N.  W.  214;  Auditor 
General  v.  Bolt,  124  Mich.  185,  82  N.  W.  845  ; 
but  no  question  was  raised  as  to  the  Jurisdic- 
tion of  the  court. 

So,  in  Missouri,  while  generally  the  Juris- 
diction of  the  supreme  court  is  appellate  only, 
It  has  power  under  the  Constitution  to  Issue 
writs  of  habeas  corpus,  mandamus,  quo  war- 
ranto, certiorari,  and  other  original  remedial 
writs,  and  to  hear  and  determine  the  same. 
State  ex  rel.  St.  Louis  Public  Schools  v.  Tracy, 
04  Mo.  217,  6  S.  W.  709. 

And  it  has  Jurisdiction  by  mandamus  to  com- 
pel ministerial  officers  to  perform  duties  en- 
joined upon  them  by  law  which  they  refuse  to 
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perform  at  the  relation  of  a  person  having  a 
right  and  direct  interest  In  the  matter,  and  for 
the  enforcement  of  which  he  has  no  other  ade- 
quate remedy.  State  ex  rel.  Broadhead  v. 
Berg,  76  Mo.  136. 

The  power  of  the  supreme  court  to  Issue  or- 
iginal remedial  writs,  as  they  were  known  at 
common  law.  such  as  writs  of  mandamus,  is 
conferred  by  Mo.  Const,  art.  6,  f  3,  and  is  en- 
tirely Independent  of  f  12,  art.  6,  thereof,  and 
warrants  the  issue  of  an  original  writ  on  rela- 
tion of  a  city  to  require  the  clerk  of  a  criminal 
court  of  a  coimty  to  issue  an  execution  on  a 
Judgment  In  favor  of  the  relator  against  a  third 
party.  State  ex  rel.  Kansas  City  v.  Renick, 
167  Mo.  292.  57  S.  W.  713. 

And  Mo.  Rev.  Stat.  |  8254,  authorising  a 
Judge  of  the  supreme  court  to  issue  original 
writs  of  mandamus  in  vacation,  does  not  in- 
fringe upon  Mo.  Const,  art.  6,  f  3,  providing 
that  the  supreme  court  shall  have  power  to  is- 
sue writs  of  mandamus  and  other  remedial 
writs,  and  to  hear  and  determine  the  same. 
State  ex  rel.  Sharp  v.  Weeks,  93  Mo.  499,  6  S. 
W.  266. 

Nor  can  the  Jurisdiction  of  the  supreme 
court,  in  a  proceeding  for  mandamus  instituted 
by  a  candidate  for  Congress  to  compel  a  board 
of  canvassers  to  canvass  and  count  the  return 
of  votes  cast  In  certain  precincts,  be  attacked 
on  the  ground  that  the  tx>ard  of  canvassers  had 
completed  the  canvass  of  the  votes  they  wore 
required  to  canvass  and  finally  adjourned, 
where  it  appears  that  the  abstract  of  the  re- 
turns of  the  election  as  made  by  the  board  was 
still  in  the  possession  and  under  the  control  of 
a  member  thereof  at  the  time  legal  notice  of 
the  issuance  of  the  alternative  writ  was  given. 
State  ex  rel.  Broadhead  v.  Berg,  76  Mo.  136. 

But  while  the  supreme  court  of  Missouri  has 
the  unquestioned  power  to  issue  writs  of  man- 
damus and  other  remedial  writs,  and  to  hear 
and  determine  the  same,  it  will  not  entertain 
such  a  proceeding  to  try  the  title  to  an  office, 
or  to  contest  an  election  to  an  office.  State  ex 
i-el.  Jamison  v.  Lesueur,  126  Mo.  413,  29  S.  W. 
278. 

Mandamus  was  also  awarded  by  the  supreme 
court  in  the  exercise  of  original  Jurisdiction,  In 
State  ex  rel.  Ford  v.  Trigg,  72  Mo.  365 ;  State 
ex  rel.  Waters-Pierce  Oil  Co.  v.  Baggott,  96 
Mo.  63.  8  S.  W.  787 ;  State  ex  rel.  Hawes  v. 
Mason,  153  Mo.  23,  64  S.  W.  524  :  State  ex  rel 
Wheeler  v.  Adams,  161  Mo.  349,  61  S.  W.  894 ; 
State  ex  rel.  Rutledge  v.  St.  Louis  School 
Board,  181  Mo.  505,  33  S.  W.  8 ;  State  ex  rel. 
Cameron  v.  Shannon,  133  Mo.  139,  83  S.  W. 
1137 :  State  ex  rel.  Stevenson  v.  Stephens,  136 
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measure  of  jurisdiction  to  this  court  as  to 
those  courts.  Such  a  proposition  would 
shock  the  legal  sense  of  any  professional 
man.  And  the  distinction  is  to  be  looked 
for,  and  is  readily  found,  in  the  general 
constitution  and  functions  of  those  courts 
and  of  this.  The  writs  are  given  to  the  cir- 
cuit courts  as  an  appurtenance  to  their  gen- 
eral original  jurisdictioQ ;  to  this  court,  for 
jurisdiction.  Those  courts  take  the  writs 
with  unlimited  original  jurisdiction  of 
them,  because  they  have  otherwise  general 
original  jurisdiction.  Other  original  juris- 
diction is  prohibited  to  this  court,  and  the 
jurisdiction  given  by  the  writs  is  essentially 
a  limited  one.  Those  courts  take  the  pre- 
rogative writs  as  a  part  of  their  general  ju- 
risdiction, with  power  to  put  them  to  all 
proper  uses.  This  court  taikes  the  preroga- 
tive writs  for  prerogative  jurisdiction,  with 


power  to  put  them  only  to  prerogative  ' 
proper."  It  had  been  said  by  the  a 
court  in  Atty.  Gen.  v.  Blossom,  1  Wis.  324» 
in  reference  to  the  constitutional  provision 
authorizing  that  court  to  issue  writs  of  qno 
warranto:  "Contingencies  might  anse 
wherein  the  prerogatives  and  franchises  of 
the  state,  in  its  sovereign  character,  might 
require  the  interposition  of  the  highest  judi- 
cial tribunal  to  preserve  them.  Other  de- 
partments might  need  its  intervention  to 
protect  them  from  usurpation.  Indeed,  va- 
rious emergencies  may  have  been  conceived 
in  which  this  branch  of  the  government  and 
this  arm  of  the  judiciary  alone  might  be 
adequate  to  preserve  Uie  balance  of  powers, 
to  arrest  usurped  powers,  franchises,  and 
prerogatives,  to  quell  resistance  to  consti- 
tutional authority;  to  preserve  the  liberty 
of  the  individual  citizen,  and  shield  the  sov- 


Mo.  537,  37  S.  W.  506 ;  State  ex  rel.  Johnston  v. 
Lutz,  136  Mo  633,  38  N.  W.  323 ;  State  ex  rel. 
National  Subway  Co.  v.  St.  Loais,  145  Mo.  551. 
42  L.  R.  A.  113,  46  S.  W.  981 ;  but  the  jurisdic- 
tion of  the  court  was  not  questioned. 

So,  In  Penosylvania  power  to  grant  writs  of 
mandamus  was  given  to  the  supreme  court  by 
the  legislature  in  1722.  Com.  ex  rel.  Snyder  v. 
Mitchell,  2  Ponr.  &  W.  517. 

And  Pa.  act  February  24,  1806,  i  19,  pro- 
vidini?  that  the  supreme  court  shall  have  no  or- 
iginal Jurisdiction  in  civil  cases,  enacted  at  a 
time  when  the  supreme  court  was  overwhelmed 
with  business  arising  from  civil  actions  com- 
menced in  the  city  and  county  of  Philadelphia, 
does  not  deprive  the  supreme  court  of  original 
Jurisdiction  in  mandamus  cases,  the  term  "in 
civil  case.**"  being  deemed  to  include  civil  ac- 
tions only,  which  does  not  comprehend  writs  of 
mandamus.  Com.  ex  rel.  Witmer  v.  Lancaster 
County,  6  Binn.  5. 

For  the  rule  in  Pennsylvania  under  a  subse- 
quent constitutional  provision,  see  Com.  ex  rel. 
Butler  V.  Hartranft,  77  Pa.  154,  infra,  IV.  f. 

And  N.  H.  Gen.  Stat.  chap.  189.  g  1,  provid- 
ing that  the  supreme  court  has  power  to  issue 
writs  of  mandamus,  etc.,  for  the  furtherance 
of  justice  and  the  due  administration  of  the 
laws,  gives  the  supreme  court  power  to  issue 
mandamus  upon  all  occasions  when  the  law  has 
established  no  other  specific  remedy,  and  when 
in  Justice  and  good  government  there  ought  to 
be  one.  School  331  st.  No.  8  v.  Perkins,  49  N. 
n.  538. 

Mandamus  was  also  issued  by  the  supreme 
oourt,  though  no  question  of  Jurisdiction  was 
raised.  In  School  District  v.  Carr,  63  N.  H. 
201 :  Boody  v.  Watson,  63  N.  H.  320,  64  N.  H. 
162.  9  Atl  794  :  and  Eaton  v.  Burke,  66  N.  H. 
306.  22  Atl.  452. 

So,  under  Minn.  Const,  art.  6,  §  2,  providing 
that  the  supreme  court  shall  have  original  Jurls- 
dlctiop  in  such  remedial  cases  as  may  be  pre- 
srrlhed  by  law,  but  there  shall  be  no  trial  by 
Jury  in  said  court,  and  §  5  thereof,  providing 
that  district  courts  shall  have  original  Juris- 
diction in  all  civil  cases,  both  in  law  and  in 
equity,  and  Minn.  Pub.  Stat.  S  4,  p.  475,  em- 
poworlng  the  supreme  court  to  Issue  writs  of 
mandnmus  to  all  courts  of  Inferior  Jurisdiction 
and  to  Individuals,  the  supreme  court  pos- 
sesses Jurisdiction  concurrently  with  the  dis- 
trict courts  over  mandamus  proceedings,  ex- 
cept that  there  can  be  no  trial  by  jury  In  the 
supreme  court.  Crowell  v.  Lambert,  10  Minn. 
309,  Gil.  295. 

But  under  Minn.  Gen.  Stat.  1866,  chap.  80,  | 
12,  making  the  original  Jurisdiction  of  the  dis- 
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trict  courts  In  aJl  cases  of  mandamus  ezclnaive. 
except  where  the  writ  was  to  be  directed  to  tbe 
district  court,  or  to  a  Judge  thereof  in  his  of- 
ficial capacity,  and  the  act  of  March  6.  1869. 
giving  a  supreme  court  original  concurrent 
Jurisdiction  with  the  district  courts  In  all  caaes 
of  mandamus,  aud  Gen.  Stat.  1866,  chap.  63, 
I  1,  giving  the  supreme  court  power  to  Issue 
writs  of  mandamus  to  all  courts  of  inferior 
jurisdiction  and  to  corporations  and  individn- 
als,  the  power  of  the  supreme  court  was  lim- 
ited to  writs  to  be  directed  to  a  district  court 
or  a  Judge  thenjof.  State  ex  rel.  Colter  v. 
Burr,  28  Minn.  40,  8  N.  W.  899. 

Minn,  act  1860,  chap.  80,  g  12,  however,  con- 
ferred on  the  supreme  court  original  Jurladle- 
tion  in  all  cases  of  mandamua  State  ex  reL 
Colter  V.  Burr,  28  Minn.  40.  8  N.  W,  899. 

But  under  Minn.  Gen.  Stat.  1878,  chap.  80. 
§  12  (Laws  1881,  chap.  40),  the  district  amrt 
had  exclusive  original  Jurisdiction  in  all  eases 
of  mandamus,  except  when  the  writ  was  to  l»e 
directed  to  a  district  court,  or  a  Judge  thereof 
In  his  official  capacity.  In  which  case  the  su- 
preme court  had  exclusive,  original  Jurisdiction. 
State  ex  rel.  Railroad  &  W.  Commission  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  38  Minn.  281.  S7  N. 
W.  782. 

And  Minn,  act  March  7,  1881.  which  is  in 
terms  an  amendment  of  the  act  of  1866.  chap. 
80,  I  13.  but  which  is  throughout  wholly  dif- 
ferent from  the  original  section,  and  which. 
after  giving  the  right  of  trial  by  Jury  at  tlie  re- 
quest of  either  party  upon  Issues  of  fart  In 
cases  of  mandamus  in  the  supreme  and  dis- 
trict courts,  provides  that,  except  as  aforesaid. 
nothing  in  that  act  contained  shall  be  constraed 
80  as  to  devest  the  supreme  court  of  Jurisdic- 
tion to  hear  and  finally  determine  any  and  all 
such  suits  and  proceedings  now  pending  in  said 
court,  takes  away  the  original  Jurisdiction  of 
the  supreme  court  in  cases  of  mandamus  ex- 
cept in  those  pending  at  its  passage,  and  cases 
In  which  the  writ  Is  directed  to  the  district 
court  or  a  judge  thereof  in  his  official  capacity, 
provided  for  In  S  12,  chap.  80,  of  the  General 
Statutes  of  1866.  State  ex  rel.  Thompson  v 
Whltcomb,  28  Minn.  50.  8  N.  W.  902. 

And  Minn.  Laws  1887,  to  regulate  common 
carriers,  and  creating  the  railroad  and  ware- 
house commission,  i  8,  subd.  g,  providing  that 
if  any  common  carrier  subject  to  the  provisions 
of  this  act  shall  neglect  or  refuse  to  publish  or 
file  its  schedules  of  classifications,  rates,  fares, 
or  charges  as  provided  herein,  or  If  any  com- 
mon carrier  shall  refuse  or  neglect  to  carry  out 
such  recommendation  made  and  published  by 
the  commission,   such  carrier  shall   be  subject 
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ereignty  of  the  state  itself  from  violation.*' 
In  Atty,  Qen.  v.  Eau  Vlaire,  37  Wis.  400, 
on  an  information  for  injunction  to  enjoin 
city  officers  from  entering  upon  the  con- 
struction of  a  dam  across  tne  Chippewa 
river.  Chief  Justice  Ryan,  in  delivering  the 
.  opinion  of  the  court,  quoting  with  approval 
from  Atty,  Oen.  v.  Blossom,  1  Wis.  317, 
said:  "Prerogative  writs  often  go  in  aid 
of  private  right  or  of  local  public  right,  but 
the  original  jurisdiction  of  this  court  is  not 
only  limited  to  the  i>rerogative  writs,  but  is 
confined  to  prerogative  causes.  The  word 
properly  implies  sovereign  right.  .  .  . 
To  warrant  the  assertion  of  or^nal  luris- 
diction  here,  the  interest  of  the  state  should 
be  primary  and  proximate,  not  indirect  or 
remote;  peculiar,  perhaps,  to  some  subdivi- 
sion of  the  state,  but  affecting  the  state  at 
large  in  some  of  its  prerogatives ;  raising  a 


contingency  requiring  the  interposition  of 
this  court  to  preserve  the  prerogatives  and 
franchises  of  tne  state  in  its  soverei^  char- 
acter, this  court  judging  of  the  oontingencv 
in  each  case  for  itself.  For  all  else,  though 
raising  questions  publioi  juris,  ordinary 
remedies  and  ordinary  jurisdictions  are  ade- 
quate; and  only  where,  for  some  peculiar 
cause,  these  are  inadequate,  will  the  original 
jurisdiction  of  this  court  be  exercised  for 
protection  of  merely  private  or  merely  local 
rights."  See  also  State  eoo  rel.  Wood  v. 
Baker,  38  Wis.  71.  And  further:  "As 
early  as  May  v.  Keep,  1  Chand.  (Wis.)  285, 
2  Pinney  (Wis.)  301,  approved  in  Hurlbut 
V.  WilcoaB,  19  Wis.  420,  this  court  refused  a 
writ  of  certiorari  because  the  circuit  court 
had  jurisdiction.  ...  In  cases  of  man- 
damus the  court  made  a  rule  in  21  Wis.  694. 
and  enforced  in  8ta4e  e»  rel,  Oshkosh  Bd, 


to  a  writ  of  mandamus,  to  be  Issaed  by  any 
Judge  of  the  supreme  court,  or  of  any  of  the 
district  courts  of  the  state,  upon  application  of 
the  commission,  to  compel  compliance  with  the 
requirements  of  this  section,  vests  the 
supreme  court,  concurrently  with  the  dis- 
trict court,  with  original  jurisdiction  of 
all  proocedings  by  mandamus  therein  pro- 
vided for.  State  ex  rel.  Railroad  &  W. 
Commission   v.    Chicago.    M.    ft    St.    P.    R.    Co. 

38  Minn.  281,  37  N.  W.  782 ;  State,  ex  rel.  Rail- 
road ft  W.  Commission  v.  Minneapolis  Eastern 
R.  Co.  40  Minn.  156,  41  N.  W.  465. 

So  in  State  ex  rel,  Minneapolis  R.  Constr. 
Co.  V.  Lake,  28  Minn.  362.  10  N.  W.  17,  It  was 
said  that  the  original  Jurisdiction  of  a  supreme 
court  in  mandamus  proceedings  is  such  and 
only  such  as  may  be  prescribed  by  law.  It  may 
therefore  be  conferred,  regulated,  or  taken 
away  by  law  In  any  particular  class  or  classes 
of  cases,  and  when  It  is  taken  away  it  is  cer- 
tainly proper  for  the  legislature  to  provide 
what  shall  be  done  with  cases  In  which  It  had 
begun  to  be  exercised ;  but  the  question  in  the 
cn»o  was  the  right  to  have  the  proceeding  trans- 
ferred to  the  district  court,  Jurisdiction  of  the 
supreme  court  appearing  to  have  been  taken 
away  by  statute. 

In  Nebraska  the  original  Jurisdiction  of  the 
supreme  court  conferred  upon  it  by  the  Consti- 
tution Is  confined  to  cases  relating  to  the  reve- 
nne.  civil  cases  In  which  the  state  shall  be  a 
party,  mandamus,  quo  warranto,  and  habeas 
corpus.  State  ex  rel,  Dahlman  v.  Piper,  60 
Neb.  26,  69  N.  W.  878,  60  Neb.  39,  69  N.  W. 
1150 ;  State  ex  rel.  Casper  v.  Piper,  60  Neb.  40, 
69  N.  W.  383 ;  State  ex  rel.  Rose  v.  Piper,  50 
Neb.  42.  69  N.  W.  384. 

But  it  has  original  Jurisdiction  of  the  sub- 
ject-matter of  an  application  for  mandamus  to 
compel  a  county  clerk  to  omit  from 'official  bal- 
lots the  names  of  persons  whose  nominations 
were  Invalid.     State  ex  rel.  Whedon  v.  Smith, 

57  Neb.  41,  77  N.  W.  384. 

Original  writs  of  mandamus  were  also  al- 
lowed by  the  supreme  court  In  State  ex  rel 
Atty.  Gen.  v.  Leidtke,  12  Neb.  171,  10  N.  W. 
703 ;  State  ex  rel.  Moore  v.  Gandy,  12  Neb.  232, 
UN.  W.  296 ;  State  ex  rel.  Lucas  v.  Thiele,  19 
Neb.  220,  27  N.  W.  109 :  State  ex  rel,  Tarr  v. 
Crete,  82  Neb.  669,  49  N.  W.  272 ;  State  ex  rel. 
Saype  v.  Moore,  40  Neb.  854,  25  L.  R.  A.  774, 

39  N.  W.  765;  State  ex  rel.  Society  of  Home 
for  the  Friendless  t.  Cornell,  56  Neb.  143,  76 
N.  W.  459 ;  State  ex  rel.  Fox  v,  Clark,  66  Neb. 
684,  77  N.  W.  87 ;  but  the  Jurisdiction  of  the 
court  was  not  questioned. 

So,  Kan.  Code  Civ.  I*roc.  |  688,  provides  that 
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the  writ  of  mandamus  may  be  issued  by  the  su- 
preme court  or  any  Justice  thereof  during  term 
or  at  chambers,  to  any  inferior  tribunal,  cor- 
poration, board,  or  person,  to  compel  the  per- 
formance of  any  act  which  the  law  specially 
enjoins  as  a  duty  resulting  from  an  office, 
trust,  or  station. 

And  writs  of  mandamus  were  awarded  on 
original  application  to  the  supreme  court  in  Re 
Division  of  Howard  County,  16  Kan.  194 : 
Simpson  V.  Osborn,  62  Kan.  328,  84  Pac.  747 ; 
Shull  V.  Gray  County,  54  Kan.  101,  37  Pac. 
994;  Eastman  v.  Householder,  54  Kan.  63,  87 
Pac.  989 ;  Jackson  Twp.  v.  Wood,  56  Kan.  628, 
40  Pac.  897 ;  State  ex  rel.  Dawes  v.  Bailey,  66 
Kan.  81,  42  Pac  378;  Sumner  County  High 
School  Trustees  v.  Sumner  County  Comrs.  61 
Kan.  796,  60  Pac.  1057 ;  Leavenworth  v.  Leav- 
enworth City  ft  Ft.  L.  Water  Co.  62  Kan.  643, 
64  Pac.  66;  Carney  v.  Neeley,  60  Kan.  672,  67 
Pac.  627;  Phelps  v.  Lodge,  60  Kan.  122,  65 
Pac.  840;  Whltmore  v.  Stewart,  61  Kan.  267, 
59  Pac.  261 ;  State  ex  rel,  Goodin  v.  Thoman. 
10  Kan.  191 ;  State  ex  rel.  Atchison,  T.  ft  8.  F. 
R.  Co.  V.  Francis,  23  Kan.  495 ;  but  the  Jurisdic- 
tion of  the  court  was  not  questioned. 

And  the  original  Jurisdiction  of  the  supreme 
court  was  sustained  In  Mendenhall  v.  Bumette, 
58  Kan.  355,  49  Pac.  93,  infra,  V.  b ;  Martin  v. 
Ingham,  38  Kan.  641,  17  Pac.  162,  infra,  V.  d, 
1 ;  State  ex  rel.  Elsbree  v.  Bridgman,  8  Kan. 
4.'>8,  and  State  ex  rel,  Meier  v.  McCrlllus,  4  Kan. 
2.50,  96  Am.  Dec.  169,  infra,  V.  d,  2 ;  House- 
holder V.  Morrill,  65  Kan.  317,  40  Pac.  664; 
State  ex  rel.  Price  v.  Lawrence,  3  Kan.  96 ;  and 
Breldenthal  v.  Edwarda  67  Kan.  332.  34  L.  R. 
A.  146,  46  Pac.  469, — infra,  V.  f,  where  ques- 
tioned on  special  grounds,  though  not  ques- 
tioned on  the  general  ground  of  want  of  power 
in  a  proper  case. 

And  In  Vermont  the  power  to  Issue  writs  of 
mandamus  to  courts  of  inferior  Jurisdiction,  to 
corporations,  and  to  Individuals  whenever  the 
s.ame  Is  necessary  is  vested  in  the  supreme 
court.     Re  White  River  Bank,  23  Vt.  478. 

And  by  Vt.  Gen.  Stat.  chap.  30,  |  11,  the  su- 
preme court  is  clothed  with  power  to  issue  a 
writ  of  mandamus  In  the  furtherance  of  Justice 
a<nd  the  regular  execution  of  the  laws;  and  It 
has  Jurisdiction  to  issue  a  mandamus  to  the 
clerk  and  stenographer  of  a  senatorial  com- 
mittee, commanding  him  to  transcribe  and  de- 
liver to  the  committee  testimony  taken  before 
It.     Bailey  v.  Ovlatt,  46  Vt.  627. 

And  mandamus  was  also  granted  by  the  su- 
preme court  in  the  exercise  of  original  Jurisdic- 
tion, in  Fay  v.  Barber,  72  Vt.  55,  47  Atl.  180 : 
Bankers'  L.  Ins.  Co.  v.  Howland,  73  Vt.  1,  67 
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of  Edu.  V.  Hahen,  22  Wis.  101,  applying,  in 
terms,  to  cases  of  original  jurisdiction,  that 
the  writ  should  not  issue  here  when  there  is 
ample  remedy  in  the  circuit  couri^.  .  .  . 
These  cases  rest,  indeed,  upon  the  concur- 
rent jurisdiction  of  the  circuit  court,  but 
the  distinction  is  practically  the  sama  In 
all  cases  of  purely  private  or  local  interest 
the  jurisdiction  of  the  circuit  court  is 
prima  facie  adequate.  If  it  be  inadequate 
in  any  case,  it  must  generally  be  so  because 
the  interest  in  litigation  is  something  more 
than  private  or  local.  We  cannot  but  con- 
fess the  criticism  of  counsel  that  many  cases 
in  this  court,  especially  quo  warranto,  are 
inconsistent  with  the  rule  now  declared; 
.  .  .  but  the  jurisdiction  in  those  cases 
passed  auh  silentio,  without  attempt  by  bejr 
or  bench  to  define  it  or  to  limit  its  exercise. 
We  think  it  may  be  hoped  in  future  that 


there  will  be  more  care  and  accuracy  by 
counsel  and  court.  It  was  suggested  that 
we  should  establish  general  rules  floveming 
an  original  jurisdiction.  That  womd  be  too 
bold  an  undertaking  to  venture  on.  Bules 
will  arise,  as  cases  come  here,  far  iiioreBafe> 
ly  and  properly  than  they  could  be  pre- 
scribed in  advance.  We  can  now  only  de- 
clare the  views  which  influence  us  in  paaaing 
upon  this  motion.  .  .  .  These  are  quea- 
tions  puhlioi  juris,  as  are  title  to  local  pub- 
lic office,  performance  of  local  official  duty, 
use  of  local  highwavs,  maintenonoe  of  local 
public  buildings,  aLuse  of  local  power  or 
franchise,  and  kindred  local  matters.  But 
these  are  not  generally  questions  directly 
involving  the  sovereign  prerogative  or  the 
interest  of  the  state  at  large,  so  as  to 
call  for  the  prerogative  jurisdiction  of 
this   court.    As   a    rule,   no   extraordinary 


li.  R.  A.  374,  48  Atl.  436 ;  but  no  question  as 
to  the  Jurisdiction  of  the  court  was  made. 

So,  In  West  Vlv^lnla,  under  the  3d  section  of 
art.  8  of  the  Constitution  In  effect  In  1886,  man- 
damus will  be  granted  to  compel  the  perform- 
ance of  duties  purely  ministerial  in  their  na- 
ture, and  so  clear  and  specific  that  no  element 
of  discretion  Is  left  in  their  performance.  Doo- 
little  V.  Cabell  County  Ct.  28  W.  Va.  158. 

And  in  Virginia  original  jurisdiction  to  is- 
stio  writs  of  mandamus,  etc.,  to  the  circuit  and 
cori>oration  courts  and  the  hustings  court  and 
chancery  court  of  the  city  of  Richmond,  and  in 
all  other  cases  In  which  It  may  be  necessary  to 
prevent  a  failure  of  Justice,  in  which  a  man- 
damus may  issue  according  to  the  principles  of 
the  common  law,  is  conferred  upon  the  supreme 
court  of  appeals  by  Va.  Code  1878,  chap.  166, 
{  4,  carried  Into  {  8086  of  the  subsequent  Code, 
enacted  pursuant  to  Va.  Const,  art.  6,  f  2,  pro- 
viding that  the  court  of  appeals  Shall  have  ap- 
pellate Jurisdiction  only,  except  In  cases  of  ha- 
beas corpus,  mandamus  and  prohibition.  Page 
V.  Ciopton,  30  Gratt.  416 ;  Clay  v.  Ballard,  87 
Va.  787.  13  S.  K.  262. 

In  Page  v.  Ciopton,  30  Gratt.  415,  supra, 
Bamett  v.  Meredith,  10  Gratt.  650,  supra,  IV. 
a,  and  infra,  IV.  e,  was  explained,  the  court 
Baying  that  the  supreme  court  refused  to  award 
mandamus  In  that  case  because  neither  the 
Constitution  nor  the  statute  then  In  force  con- 
ferred jurisdiction,  but  that,  while  the  provi- 
sions of  the  present  Constitution  are  substan- 
tially the  same  as  those  of  1850,  the  present 
Rtatute  expressly  confers  the  jurisdiction  which 
the  former  had  omitted. 

And  under  that  provision  It  may,  in  the  ex- 
ercise of  Its  original  Jurisdiction,  Issue  the 
writ  to  compel  the  registrar  and  custodian  of 
the  registration  books  of  a  precinct  in  a  county 
either  to  furnish  the  petitioners  with  copies  of 
the  registration  books  in  his  custody,  or  to  per- 
mit them  to  make  copies  of  the  same  under  his 
supervision,  the  petitioners  having  a  clear  right 
to  inspection  or  to  copies  under  the  provision 
of  g  132  of  the  Code.  Keller  v.  Stone,  96  Va. 
667.  82  S.  E.  454. 

d.  Under  general  grant  of  appellate   jurisdic- 
tion. 

Under  a  general  grant  to  a  court  of  last  re- 
sort either  by  a  constitutional  or  statutory  pro- 
vision, of  appellate  Jurisdiction,  It  has  no  pow- 
er to  entertain  Jurisdiction  of  an  original  appli- 
cation for  a  mandamus. 

Thus,  under  the  old  Constitution  of  Califor- 
nia (art.  6,  S  4^,  providing  that  the  supreme 
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court  and  each  of  the  justices  thereof  shall 
have  power  to  issue  writs  of  habeas  corpus  at 
the  Instance  of  any  person  held  In  actual  cus- 
tody, and  they  shall  also  have  power  to  Issue 
all  other  writs  and  process  necessary  to  the  ex- 
ercise of  their  appellate  Jurisdiction,  the  su- 
preme court  had  no  original  jurisdiction  In  man- 
damus or  In  any  case,  except  haheas  corpus. 
Tyler  v.  Houghton,  25  Cal.  27 ;  Cowell  v.  Buck- 
elew,  14  Cal.  640. 

And  the  rule  was  the  same  under  that  con- 
stitutional provision,  and  under  the  judicature 
act  of  1853,  {  6.  Cowell  v.  Buckelew,  14  Cal. 
640. 

And  It  could  not  Issue  a  mandamus  to  the 
clerks  of  the  district  court  In  the  first  Instance. 
The  action  or  refusal  to  act  of  such  clerks 
could  only  be  reviewed  In  the  supreme  court 
through  the  ruling  In  relation  to  such  action 
or  refnsAl  to  act  of  the  courts  of  which  they 
are  the  ministerial  officers.     Ibid. 

And  parties  entitled  to  an  original  writ  of 
mandamus  were  obliged.  In  the  first  Instnace.  to 
seek  their  relief  from  the  district  court.    Ibid. 

So,  In  Ex  parte  People  ew  rel,  Atty.  Gen.  1 
Cal.  85,  a  quo  warranto  case  sgalnst  a  tax 
collector,  it  was  held  that  Cal.  Const.  {  4,  art. 
6,  providing  that  the  supreme  court  shall  have 
appellate  jurisdiction  In  all  cases  where  the 
matter  In  dispute  exceeds  $200,  when  the  lia- 
bility of  any  tax,  toll.  Impost,  or  municipal  fine 
Is  in  question,  and  In  all  criminal  cases  amount- 
ing to  felony,  or  questions  of  law  alone,  and 
to  Issue  writs  of  habeas  corpus :  and  they  shall 
also  have  power  to  Issue  all  other  writs  and 
processes  necessary  to  the  exercise  of  their  ap- 
pellate jurisdiction,— excludes  from  the  exer- 
cise of  the  court  any  other  jurisdiction. 

For  the  later  rule  In  California,  see  infra, 
IV.  h.  3.      . 

So,  in  Planters'  Ins.  Co.  v.  Cramer,  47  Miss. 
200,  it  was  held  that,  under  Miss.  Const.  I  4. 
art.  6,  providing  that  the  supreme  court  shsll 
have  no  jurisdiction  but  such  as  properly  be- 
longs to  the  supreme  court,  and  f  14  thereof, 
providing  that  the  circuit  court  shall  have 
original  Jurisdiction  In  all  matters,  civil  and 
criminal,  and  Miss.  Code  1871,  {  409,  providing 
that  the  supreme  court  shall  have  jurisdiction 
of  such  pleas,  plaints,  etc.,  as  are  now  pending 
therein,  or  which  may  be  brought  before  It  from 
any  circuit,  chancery,  or  other  inferior  tribunal 
from  which  a  cause  can  be  removed  by  law,  by 
appeal  or  other  legal  mode;  but  no  cause  shall 
be  removed  Into  it  by  appeal  or  otherwise  un- 
til after  final  judgment  In  cases  particularly  pro- 
vided for  by  law, — the  supreme  court  has  such 
Jurisdiction  as  Is  of  a  revisory  character  only» 
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jurisdictioD  is  necessary  or  proper  for 
them;  the  ordinary  jurisdiction  of  the  cir- 
cuit court  being  ample.  Practically,  it 
would  be  impossible  to  take  jurisdiction  of 
them  all  here,  and  we  intend  to  ajssume  ju- 
risdiction of  none  of  them  which  are  not 
taken  out  of  the  rule  by  some  exceptional 
cause.  When  they  are  governed  by  some 
peculiarity  which  brings  them  within  the 
spirit  and  object  of  the  originid  jurisdiction 
of  this  court,  we  will  entertain  them;  other- 
wise they  -^11  be  left  to  the  circuit  courts. 
And  this  we  understand  to  be  the  true  spirit 
and  order  of  the  constitutional  grant  of  ju- 
risdiction." In  State  v.  St.  Croiw  Boom 
Corp.  60  Wis.  565,  19  N.  W.  396,  the  same 
views  were  reiterated.  In  that  case  an  in- 
formation in  chancery  was  filed  by  the  at- 
torney general  to  restrain  the  respondent 
from  obstructing  the  St.  Croix  river.    The 


court  said:  "If  we  entertain  jurisdiction 
of  the  case,  this  court  might  be  called  upon, 
with  equal  reason,  to  exort  its  original  ju- 
risdiction in  all  cases  where  similar  obstruc- 
tions existed,  so  that  this  court,  instead  of 
being  an  appellate  tribunal  to  review  the 
decisions  of  the  circidt  courts,  would  really 
assume  and  exercise  the  functions  of  those 
courts.  It  is  safe  to  say  that  the  exercise 
of  such  a  jurisdiction  was  never  intended  by 
the  framers  of  the  Constitution  to  be  con- 
ferred upon  it.  It  would  be  inconsistent 
with  the  judicial  system  which  was  organ- 
ized and  established  by  the  fundam^tal 
law."  In  State  ex  rel.  Lamb  v.  Ounmng- 
ham,  83  Wis.  90,  17  L.  R.  A.  145,  63  N.  W. 
35,  the  doctrine  of  previous  cases  was  reaf- 
firmed, and  it  was  neld  that  the  refusal  of 
the  attorney  genertl  to  bring  suit  did  not 
prevent  the  court  from  entertaining  the  in- 


such  provisions  excluding  all  which  Is  purely 
original ;  but  the  case  was  one  of  a  writ  of  pro- 
hibition, and  not  mandamus. 

And  in  Boon  v.  McClane,  2  Or.  831,  it  was 
held  that  Or.  Const,  art.  7,  {  6,  providing  that 
the  supreme  court  shall  have  Jurisdiction  only 
to  revise  the  final  decisions  of  the  circuit  court, 
gives  the  supreme  court  appellate  and  revisory 
jurisdiction  only,  without  any  original  Jurisdic- 
tion whatever,  but  this  was  a  motion  in  the 
supreme  court  for  a  substitution  of  parties. 

Under  the  Kentucky  Constitution  the  court 
of  appeals  Is  invested  with  appellate  Jurisdic- 
tion only,  and  it  is  not  and  cannot  be  invested 
by  the  legislature  with  power  to  issue  a  man- 
damus unless  it  be  an  appellate  process.  Simp- 
son V.  The  Register  of  the  Land  Office,  Sneed 
(Ky.)  217. 

And  just  cause  for  a  nu^ndamus  is  confined 
thereunder  to  cases  where,  on  application,  a 
public  person  or  public  body  has  refused  to  do 
that  which  In  his  executive  or  judicial  capacity 
he  was  by  law  required  to  do ;  and  an  applica- 
tion to  a  superior  tribunal  to  compel  perform- 
ance must  be  an  appeal,  or  in  the  nature  of  an 
appeal.     Ibid. 

And  a  mandamus  to  compel  the  county  court 
to  allow  the  relator  for  his  services  as  commis- 
sioner of  the  revenue  tax  at  the  statutory  rate 
is  an  original,  and  not  an  appellate,  process, 
and  not  within  the  Jurisdiction  of  the  court  of 
appeals,  which  by  law  has  appellate  Jurisdic- 
tion only.  Daniel  v.  Warren  County  Ct.  1  Bibb. 
496. 

And  the  rule  is  the  same  with  reference  to  a 
mandamus  to  the  registrar.  Morgan  v.  The 
Register,  Hardin  (Ky.)  609. 

So,  the  organic  law  of  Congress  for  the  ter- 
ritory of  New  Mexico,  f  10,  providing  that 
writs  of  error,  bills  of  exceptions,  and  appeals 
shall  be  allowed  in  all  cases  from  the  final  de- 
cisions of  the  district  court  to  the  supreme 
court  under  such  regulations  as  may  be  pre- 
scribed by  law,  and  that  the  supreme  court  of 
the  territory  and  its  respective  Judges  may 
grant  writs  of  habeas  corpus  in  designated 
oases,  confers  no  power  upon  the  supreme  court 
to  grant  writs  of  mandamus  In  Its  original 
Jurisdiction,  but  only  power  to  grant  habeas 
corpus  and  mandamus  In  its  appellate  Jurisdic- 
tion.    Territory  v.  Ortiz,  1  N.  M.  6. 

And  the  promulgation  by  Congress  of  an  or- 
ganic law  for  a  territory  repeals  and  abrogates 
any  existing  organic  law  whether  emanating 
from  the  same  or  any 'other  source,  and  the 
fact  that  the  legislative  assembly  continued  In 
force  a  statute  authorizing  the  appellate  court 
to  entertain  original  jurisdiction  in  mandamus 
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is  of  no  effect  where  the  organic  law  deprives 
such  court  of  original  Jurisdiction  In  any  case 
but  that  of  granting  writs  of  habeas  corpus. 
Ibid. 

And  in  New  York  the  supreme  court  has  gen- 
eral original  Jurisdiction  in  law  and  In  equity, 
in  all  actions  and  proceedings  subject  to  such 
appellate  Jurisdiction  of  the  court  of  appeals 
Hs  may  be  prescribed  by  law.  This  Is  shown 
In  People  ex  rel.  Ryan  v.  Green,  68  N.  Y.  295. 

And  the  court  of  appeals  seems  to  be  con- 
fined to  appellate  jurisdiction. 

And  the  court  of  last  resort  in  New  Jersey 
appears  to  be  a  court  of  errors  and  appeals 
only. 

So,  U.  S.  Rev.  Stat.  {  1907,  providing  that 
the  Judicial  power  in  Utah  shall  be  vested  in  a 
supreme  court,  district  court,  probate  court, 
and  Justice  of  the  peace,  and  {  1866  thereof, 
providing  that  the  Jurisdiction,  both  appellate 
and  original,  shall  be  limited  by  law,  and  f  1869 
thereof,  providing  that  writs  of  error,  bills  of 
exceptions,  and  appeals  shall  be  allowed  in  all 
cases  from  the  flnal  decision  of  the  district 
courts  to  the  supreme  court  of  all  the  terri- 
tories respectively,  and  f  3  of  the  "Act  In  Re- 
lation to  Courts  and  Judicial  Officers  In  the 
Territory  of  Utah,"  approved  June  28,  1874  (18 
Stat,  at  L.  253,  chap.  469,  {8),  providing  that 
the  district  courts  shall  have  exclusive  orig- 
inal jurisdiction  In  all  suits  or  proceedings  in 
chancery  and  in  all  actions  at  law  in  which  the 
sum  or  volue  of  the  thing  In  controversy  shall 
be  $300  or  upwards, — did  not  Intend  to  confer 
original  Jurisdiction  upon  the  supreme  court  of 
the  territory  to  Issue  writs  of  mandamus^  but 
simply  intended  to  authorize  the  supreme  court 
to  issue  the  writ  when  it  was  necessary  to  en- 
able it  to  exercise  its  appellate  jurisdiction. 
Shepperd  v.  Second  Judicial  Dist.  Ct.  1  Utah, 
340. 

And  Utah  practice  act,  f  446,  providing  that 
the  writ  of  mandamus  may  be  issued  by  any 
court  of  the  territory,  except  a  justice  of  the 
peace,  is  in  conflict  with  the  3d  section  of  the 
act  for  the  regulation  of  courts  and  Judicial  of- 
ficers in  the  territory,  providing  that  the  dis- 
trict courts  shall  have  exclusive  original  Juris- 
diction In  all  suits  or  proceedings  in  chancery, 
and  in  all  actions  at  law  In  which  the  sum  or 
value  of  the  thing  In  controversy  shall  be  $800 
or  upwards,  and  therefore  does  not  authorize 
a  mandamus  by  the  supreme  court  to  the  dis- 
trict court  to  compel  It  to  vacate  an  order  and 
to  proceed  In  the  trial  In  a  cause  pending  there- 
in.    Ibid. 

But  while  the  8d  section  of  that  act  limits 
the  original  Jurisdiction  of  the  supreme  court 
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formation  on  the  relation  of  a  private  per- 
son. See  also  State  ex  rel.  Badl  v.  Shaugh- 
neasey,  86  Wis.  646,  57  N.  W.  1106.  In 
some  of  the  cases  mentioned,  the  supreme 
court  of  Wisconsin  held  that  while  the  writ 
of  injunction  was  not  a  high  prerogative 
writ,  like  mandamus  and  quo  warranto  was 
at  common  law,  still,  by  its  association  with 
prerogative  writs  in  the  Constitution,  it 
was  intended  hj  the  framers  of  that  instru- 
ment to  partake  of  the  same  characteristicA, 
so  far  as  the  supreme  court  was  given  juris- 
diction to  issue  it. 

The  Constitutions  <ri  the  states  of  Mis- 
souri, Colorado,  and  North  Dakota  are  very 
similar  to  that  of  Wisconsin,  and  substan- 
tially the  same  doctrine  has  been  announced 
and  adhered  to  in  those  states.  Vail  v.  Din- 
ning, 44  Mo.  210,  was^a  proceeding  to  con- 
test the  election  of  a  circuit  judge  under  a 


I  statute  purporting  to  confer  original  juria- 
'  diction  m  such  cases  on  the  supreme  eourt» 
but  it  was  held  that  the  jurisdiction  of  thajt 
court  was  conferred  by  the  Constitutioii,  and 
that  the  legislature  had  no  power  to  add  to 
it;  and  it  was  further  saict  by  the  court: 
"This  court  was  designed  to  be  strictly  ap- 
pellate in  its  character,  duties,  and  'func- 
tions, with  certain  mariced  and  definite  ex- 
ceptions. The  framers  of  the  Constitution 
doubtless  saw  that  oontingenciee  might  arise 
when  it  would  not  only  be  fit,  but  indispen- 
sably necessary,  that  this  court  should  in- 
terpose its  process  in  the  first  instance. 
There  may  be  occasions  when  not  only  the 
interests  of  the  citizen,  but  the  safety  and 
welfare  of  the  state,  may  depend  upon  the 
issuance  from  this  tribunal  of  its  original 
remedial  process,  and  for  such  exigencies 
provision  was  made.     Habeas  corpus,  man- 


to  Issue  mandamtis,  under  i  445  of  the  practice 
net,  recited  in  the  preceding  case,  It  does  not 
interfere  with  it  If  the  proceeding  is  not  a  suit 
In  chancery,  or  not  an  action  at  law  wherein 
the  sum  or  value  of  the  thing  in  controversy  is 
$300  or  upwards,  and  will  not  present  an  or- 
iginal writ  to  compel  an  assessor  and  register 
of  voters  for  a  county  to  erase  and  strike  from 
the  list  of  voters  the  names  of  all  women  whose 
names  appear  thereon.  Maxwell  v.  Burton,  2 
Utah,  605. 

In  Kendall  v.  Raybauld.  13  Utah,  226,  44 
Pac.  1034,  however,  It  was  held  that  the  Utah 
supreme  court  under  the  territorial  government 
had  Jurisdiction  to  issue  original  writs  of  man- 
damus. 

For  the  later  rule  in  Utah,  see  People  ew  rel. 
Yearlan  v.  Spiers,  4  Utah,  385,  10  Pac.  609,  11 
Pac  509;  and  Kendall  v.  Raybauld,  18  UUh, 
226,  44  Pac.  1034,  infra,  IV.  h,  8. 

Likewise,  in  Georgia,  the  court  of  last  re- 
sort has  always  been  a  court  for  the  trial  and 
correction  of  errors  from  inferior  courts,  the 
Constitution  expressly  providing  that  the  su- 
preme court  shall  have  no  original  Jurisdiction. 
Central  R.  Co.  v.  Miller,  91  Ga.  83,  16  S.  E. 
256. 

And  it  has  been  held  that  the  court  cannot 
require  a  lower  court  to  approve  a  brief  of  evi- 
dence presented  to  it  in  connection  with  a  pend- 
ing motion  for  a  new  trial,  as  that  would  be  an 
exercise  of  original  jurisdiction.     Ihid. 

So,'  in  Tennessee  the  court  of  last  resort  Is 
for  appellate  work  only,  and  therefore  that 
court  cannot  take  cognizance  of  any  matter  un- 
1<*ss  it  relates  to  an  appeal.  King  v.  Hampton, 
3  Hayw.  (Tenn.)  59 ;  State  ew  rel.  Kain  v.  Hall, 
6  Baxt.  3. 

For  the  earlier  rule  in  Texas,  which  was  in 
accord  with  that  of  the  preceding  cases,  see 
Wells  V.  Littlefleld,  62  Tex.  28,  and  Interna- 
tional R.  Co.  V.  The  Comptroller,  86  Tex.  641, 
infra,  IV.  h,  3. 

e.  Under  express  grant  for  appellate  purposes. 

Constitutional  and  statutory  provisions  au- 
Thorizlng  courts  of  last  resort  to  issue  man- 
damus ara  not  extended  by  construction  be- 
yond the  exact  purport  of  the  terms  used,  and 
when  it  is  expressly  stated  that  the  power 
granted  is  for  aj)pellate  or  supervisory  pur- 
poses, no  original  Jurisdiction  for  other  than 
supervisory  purx>o8es  can  be  entertained. 

Thus,  Ind.  Const,  art.  7,  |  4,  providing  that 
the  supreme  court  shall  have  Jurisdiction  In  ap- 
peals and  writs  of  error  under  such  regulations 
and  restrictions  as  may  be  prescribed  by  law, 
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and  shall  have  such  original  Jurisdiction  as  the 
general  assembly  may  confer,  and  2  Gavin  & 
liord  (Ind.)  Stat.  320.  §  738,  providing  that 
writs  of  mandate  may  issue  from  the  supreme 
court,  but  such  writs  shall  issue  therefrom  only 
when  necessary  for  the  exercise  of  Its  functioos 
and  powers,  confer  appellate  Jurisdiction  only, 
and  do  not  empower  the  supreme  court  to  issue 
a  mandate  directed  to  a  Judge  of  a  lower  court 
commanding  him  to  proceed  in  a  case  pending 
In  his  court.  State  ea  rel,  Powell  v.  Biddle^  36 
Ind.  138. 

And  whether  an  attorney  and  counselor  be 
allowed  or  denied  the  right  to  practise  as  8U<^ 
In  a  particular  circuit  court  of  the  state  is  not 
a  matter  that  can  in  any  way  possible  affect 
the  exercise  of  the  functions  and  powers  of  the 
supreme  court,  and  Is  not,  therefore,  a  matter 
with  reference  to  which  the  supreme  court  can 
Issue  a  mandamus  to  the  circuit  court  under  2 
Ind.  Rev.  Stat.  1876,  p.  295,  §  738.  providing 
that  such  writs  shall  issue  from  the  supreme 
court  only  when  necessary  for  the  exercise  of 
Its  functions,  directing  the  reinstatement  of 
such  attorney  and  counselor,  who  had  been  dis- 
barred.    Wails  V.  Palmer,  64  Ind.  498. 

So,  under  the  Louisiana  and  other  similar 
Constitutions,  providing  that  the  supreme  court 
shall  have  control  and  general  supervision  over 
all  Inferior  courts,  a  grant  of  power  to  issue 
writs  of  certiorari,  prohibition,  mandamus,  quo 
warranto,  and  other  remedial  writs  confers  no 
original  Jurisdiction  to  Issue  mandamus.  Agnes 
V  Judlce,  8  Mart.  (La)  182 :  State  v.  Bermu- 
d4>z,  14  La.  478,  488 ;  State  v.  Plaquemines.  11 
Rob.  (La.)  285;  Macarty's  Succession,  2  La. 
Ann.  979 ;  State  ca?  rel.  Alter  v.  Fourth  DIst. 
.Judge,  17  La.  Ann.  282;  Winn  v.  Scott,  2  La. 
89. 

And  in  State  ca>  reL  Alter  v.  Foorth  DIst. 
Judge,  17  La.  Ann.  282,  it  was  held  that  when  a 
Judge  of  an  inferior  court  refuses  to  decide  on 
the  rights  of  litigants,  the  supreme  court  can- 
not issue  a  mandate  to  secure  its  appellate 
Jurisdiction,  nor  can  it  when  he  decides  ad- 
versely  to  the  pretensions  of  a  party ;  and  the 
reasons  which  he  may  give  for  his  Judgment 
cannot  give  the  supreme  court  original  jnrisdic- 
tion. 

And  under  Va.  Const,  art.  6,  g  1,  providing 
that  the  Jurisdiction  of  the  supreme  court  of 
appeals  and  the  Judges  thereof,  except  so  far 
ns  the  same  is  conferred  by  that  Instmment. 
shall  be  regulated  by  law,  and  {  11  thereof, 
providing  that  the  supreme  court  of  appeals 
shall  have  appellate  Jurisdiction  only,  except 
In  cases  of  habeas  corpus,  mandamus,  and  pro- 
hibition, and  under  Va.  sess.  act  1853,  p.  5S, 
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damusy  quo  warranto,  prohibition,  etc.,  are 
high  prero^tive  writs  emanating  from  this 
court  by  direct  application,  and  by  the  au- 
thority of  the  sovereign  power  of  the  state. 
They  are  only  issued  when  applied  for  in  a 
proper  case,  and  are  wholly  variant  from  j 
tliat  process  of  summons  or  notice  by  which 
one  party  brings  an  adverse  party  into  court 
to  determine  a  private  ri^ht,  or  to  settle  a 
matter  of  ordinary  litigation."  In  8iate  ex 
rel.  Mcllhany  v.  Sevoart,  32  Mo.  379,  al- 
though the  Constitution  gave  the  supreme 
court  original  jurisdiction  in  such  a  case, 
Uie  court  refused  to  grant  leave  to  file  an 
information  in  the  nature  of  a  quo  war- 
ranto, and  held  that  it  was  within  the  dis- 
cretion of  the  court  to  give  or  refuse  such 
leave,  according  to  circumstances.  The 
court  said :  "One  of  the  circumstanceB  that 
in  England  and  in  this  country  materially 


influences  the  exercise  of  this  discretion  is 
the  absence  or  existence  of  any  other  rem- 
edy, and  there  are  other  circumstances  not 
merely  growing  out  of  the  nature  of  the  of- 
fice or  franchise,  and  the  position  of  the 
parties,  plaintiffs  and  defendants,  but  de- 
pending on  the  powers  and  peculiar  juris- 
diction of  the  courts  to  whicn  the  applica- 
tion is  made,  which  will  influence  the  result 
of  the  application."  It  was  also  further 
said  in  that  case:  ''The  legislature  .  .  . 
have  furnished  this  court  with  none  of  the 
machinery  for  trying  issues  of  fact,  and  in 
practice  such  trials  are  altogether  without 
precedent.  These  informations  are  attend- 
ed with  all  the  forms,  and  must  progress 
through  all  of  the  stages  incident  to  any 
other  writ.  There  are  pleas  and  demurrers, 
issues  in  law  and  in  fact,  trials  by  jury,  mo- 
tions for  new  trials  in  arrest  of  judgment, 


providing  that  the  supreme  court  shall  have 
Jurisdiction  to  issue  writs  of  mandamus  and 
prohibition  to  the  district  court,  and  to  Issue 
writs  of  mandamus  to  a  circuit  court, 
when  necessary  to  carry  into  effect  any  Judg- 
ment or  decree  of  its  own,  or  of  any  special 
court  of  appeals,  the  supreme  court  of  appeals 
has  no  Jurisdiction  to  issue  a  mandamus  to  a 
Judge  of  a  circuit  court  to  compel  him  to  try  a 
case  pending  in  his  court,  since  such  a  man- 
damus Is  not  asked  for  the  purpose  of  carrying 
into  effect  any  Judgment  or  decree  of  the  su- 
preme court.  Barnett  v.  Meredith^  10  Gratt. 
0.10. 

For  the  later  Virginia  rule,  see  Bupra,  IV.  c. 

f.  Under  ewpreas  grant  for  particular  named 
purpoaeM. 

A  constitutional  or  statutory  provision  con- 
ferring Jurisdiction  upon  a  court  of  last  resort 
to  issue  writs  of  mandamus  for  purposes  par- 
ticularly named  or  in  a  specified  class  of  cases 
confers  power  to  use  that  writ  for  the  named 
purposes  or  in  the  specified  cases,  but  consti- 
tutes a  prohibition  upon  its  use  for  other  pur- 
poses or  in  other  classes  of  cases. 

llius,  the  constitutional  provisions  of  the 
United  States  vesting  the  whole  Judicial  power 
of  the  United  States  in  one  supreme  and  such 
Inferior  courts  as  Congress  shall  from  time  to 
time  ordain  and  establish,  and  providing  that  the 
supreme  court  shall  have  original  Jurisdiction 
of  all  cases  affecting  ambassadors,  other  public 
ministers,  and  consuls,  and  those  In  which  a 
state  shall  be  a  party,  give  no  power  to  the 
Supreme  Court  of  the  United  States  to  issue 
writs  of  mandamus  in  any  other  class  of  cases 
than  those  named.  Marbury  v.  Madison,  1 
Cranch,  137,  2  L.  ed.  60;  Territory  v.  Ortia,  1 
N.  M.  5   (dictum). 

A  writ  of  mandamus  can  only  be  issued  from 
the  United  States  Supreme  Court  in  aid  of  Its 
Appellate  Jurisdiction,  except  in  a  few  cases 
enumerated  in  the  Constitution.  Re  Green, 
141  U.  S.  325,  85  L.  ed.  765,  12  Sup.  Ct. 
Uep.  11. 

To  enable  the  court  to  Issue  a  mandamus  in 
any  except  the  declared  cases,  It  must  be  shown 
to  be  in  the  exercise  of  appellate  Jurisdiction, 
or  to  be  necessaiT  to  enable  it  to  exercise  appel- 
late Jurisdiction.  Marbury  v.  Madison,  1 
Cranch,  137,  2  L.  ed.  60. 

And  a  mandamus  by  the  United  States  Su- 
preme Court  to  the  supreme  court  of  a  state 
commanding  the  Judges  of  that  court  to  re- 
store an  attorney  whom  it  had  disbarred  to 
his  ofllce,  and  to  vacate  the  order  of  dlsbar- 
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ment,  is  not  within  Its  constitutional  power. 
Re  Green,  141  U.  S.  325,  35  L.  ed.  765,  12  Sup. 
Ct.  Rep.  11. 

And  where  the  amount  in  controversy  in  a 
suit  in  the  circuit  court  of  the  United  States 
is  too  small  to  come  to  the  Supreme  Court  of 
the  Un'ted  States  by  writ  of  error,  the  Supreme 
Court  has  no  power  by  writ  of  mandamus  to 
compel  the  Judge  of  that  court  to  set  aside  the 
Judgment  which  he  rendered.  Re  Burdett,  127 
U.  S.  771,  32  L.  ed.  321,  8  Sup.  Ct.  Rep.  1394. 

It  is  under  the  exercise  of  its  appellate  Juris- 
dH'tion  and  its  Jurisdiction  to  issue  such  writs 
as  may  be  necessary  for  the  exercise  of  its  ap- 
pellate Jurisdiction  that  the  Supreme  Court  of 
the  United  States  issues  the  writ  of  mandamus 
to  circuit  courts  to  compel  them  to  proceed  to 
final  Judgment  or  decree  in  a  cause  in  order 
that  the  Supreme  Court  may  exercise  its  Juris- 
diction to  review,  griven  by  law.  Kendall  v. 
United  States,  ew  rel.  Stokes,  12  Pet.  524,  9 
L.  ed.  1181. 

And  it  has  no  Jurisdiction  to  issue  a  writ  of 
mandamus  to  the  registrar  of  a  land  office  of  the 
United  States,  commanding  him  to  enter  an  ap- 
plication of  a  party  for  certain  tracts  of  land 
according  to  an  act  of  Congress  providing  for 
the  sale  of  lands  of  the  United  States,  which 
mandamus  had  been  refused  by  the  supreme 
court  of  a  state  on  a  submission  by  the  regis- 
trar to  the  Jurisdiction  of  that  court.  M'Cluny 
V.  SiUiman,  2  Wheat.  369,  4  L.  ed.  263. 

Nor  has  it  power  to  Issue  a  writ  of  man- 
damus to  the  Secretary  of  State  commanding 
him  to  deliver  the  commission  of  an  oflScer 
signed  by  the  president  and  transmitted  to  the 
Secretary  to  be  sealed  and  recorded.  And  an 
act  of  Congress  conferring  such  Jurisdiction  is 
repugnant  to  the  Constitution,  and  invalid. 
Marbury  v.  Madison,  1  Cranch,  137,  2  L.  ed.  60. 

And  it  has  no  constitutional  power  to  issue 
a  mandamus  directing  a  Secretary  of  the  Treas- 
ury to  issue  certain  bonds  provided  for  under 
an  act  of  Congress;  and  where  a  petition 
cherefor  is  filed  in  the  supreme  court  of  the 
District  of  Columbia,  and  the  case  is  removed 
to  the  United  States  Supreme  Court,  and  the 
Secretary  of  the  Treasury  resigns,  and  another 
is  appointed  in  his  place,  a  motion  to  substi- 
tute the  appointee,  and  a  summons  issued  or 
rule  upon  the  appointee,  requiring  him  to  be- 
come a  party  to  the  suit,  would  be  in  the  na- 
ture of  the  exercise  of  original  Jurisdiction  over 
both  a  new  party  and  a  new  cause,  since  the 
duty  which  the  appointee  would  be  required  to 
perform  would  be  his  own,  and  not  that  of  his 
predecessor,   and   would   therefore   be   without 
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and  writs  of  error.  Ine  issue  of  fact  by 
the  common  law  must  be  tried  in  the  county 
where  the  franchise  is  situated.  Tancred, 
p.  3;  Ang.  &  A.  Priv.  Corp.  §  762,  p.  870. 
If  such  a  proceeding  is  entertained  by  this 
court,  it  must  be  conducted  solely  according 
to  the  forms  of  the  common  law,  for  neither 
the  statute  of  William  and  Mary,  nor  of 
Anne,  is  in  force  here;  nor  does  our  own 
statute  apply  to  the  supreme  court,  but  is 
exclusively  confined  to  the  circuit  court." 
It  was  further  announced  that  the  court 
would  not  say  that  it  had  no  power  to  send 
the  issue  down  for  trial  or  to  summon  a 
jury  itself,  for  occasions  might  arise  where 
the  exercise  of  such  a  power  mi^ht  become 
necessary,  but  that  as  the  circuit  court  of 
the  proper  county  had  p'urisdiction,  and  the 
parties  were  not  remediless^  and  in  view  of 
their  own  appellate  work,  they  would  not 


assume  jurisdiction  of  the  case.  See  also 
State  ex  rel.  Hequembourg  v.  Lawrence,  S8 
Mo.  535,  and  State  ex  rel.  Young  v.  Bu9- 
kirky  43  Mo.  Ill,  where  similar  views  were 
expressed;  and  in  the  latter  cajse  the  oourt 
said :  "It  is  not  claimed  that  there  are  any 
special  reasons  why  the  constitutional  ju- 
risdiction of  this  court  in  such  caaes  shoold 
be  exercised  in  the  present  instancei  The 
remedy  pointed  out  by  the  statute  author- 
izing proceedings  of  this  character  in  the 
circuit  oourt  ought  to  be  followed  in  all 
cases,  unless  it  snould  appear  to  the  satia- 
faction  of  this  court  that  there  was  a  ne- 
cessity for  the  interposition  of  its  authori- 
ty." In  State  ex  rel.  Hopkins  v.  Cooper 
County  Ct.  64  Mo.  170,  in  original  manda- 
mus, the  court  said:  "Parties  in  ordinazy 
cases  were  not  compelled  to  come  to  this 
court  in  search  of  such  extraordinary 


the  Jurisdiction  of  the  court.  United  States 
V.  Boutwell,  17  Wall.  604,  21  L.  ed.  721. 

So,  in  Kendall  v.  United  States  ex  rel.  Stokes, 
12  Pet.  524.  9  L.  ed.  1181,  It  was  held  that 
under  the  Constitution  the  power  to  Issue  man- 
damus as  an  original  writ  In  the  general  souse 
of  the  common  law  cannot  be  given  to  the  Su- 
preme Court  of  the  United  States ;  but  the  case 
came  to  the  Supreme  Court  on  a  writ  of  error 
from  the  circuit  court  on  an  application  for  a 
mandamus  to  the  Postmaster  General  to  com- 
pel him  to  perform  a  ministerial  act. 

And  In  Rlggs  v.  Johnson  County,  6  Wall.  166, 
8ub  nom.  United  States  ex  rel.  Rlggs  v.  John- 
son County,  18  L.  ed.  768,  It  was  held  that  the 
Supreme  Court  cannot  issue  the  writ  of  man- 
damus In  any  case  in  the  exercise  of  original 
.lurlsdlctlon,  as  such  power  Is  not  conferred  by 
the  Constitution,  but  the  mandamus,  which  was 
to  compel  the  supervisors  of  a  county  to  assess 
a  tax  upon  the  taxable  property  of  the  county 
to  satisfy  a  Judgment  against  it,  was  applied 
for  in  the  circuit  and  not  the  Supreme  Court, 
the  case  going  to  the  Supreme  Court  on  appeal. 

In  Ex  parte  Bradley,  7  Wall.  364,  19  L.  ed. 
214,  however,  the  power  on  the  part  of  the  Su- 
preme Court  of  the  United  States  to  issue  a 
writ  of  mandamus  to  the  supreme  court  of  the 
District  of  Columbia  to  restore  an  attorney  and 
counselor  in  that  court  to  his  office  from  which 
he  had  been  removed  was  upheld ;  but  the  case 
was  treated  as  one  of  appellate  and  supervis- 
ory Jurisdiction,  and  not  of  original  Jurisdic- 
tion. 

A  state  is  a  party  within  the  meaning  of 
the  provision  of  the  Constitution  of  the  United 
States,  giving  the  Supreme  Court  original 
Jurisdiction  in  mandamus  where  a  state  is  a 
party,  where  the  governor  represents  the  state 
and  the  suit  is  in  form  a  suit  by  him  as  govern- 
or in  behalf  of  the  state,  which  is  the  plalntlflT, 
and  also  where  he  must  be  summoned  or  noti- 
fied as  the  officer  representing  the  state,  where 
the  state  Is  defendant.  Kentucky  v.  Dennison, 
24  How.  66,  16  L.  ed.  717. 

So,  Pa.  Const,  art.  6,  |  8,  providing  that  the 
supreme  court  shall  have  original  Jurisdiction 
in  cases  of  mandamus  to  courts  of  inferior 
Jurisdiction  and  in  other  cases  specified, 
but  shall  not  exercise  any  other  original 
Jurisdiction,  confines  the  Jurisdiction  of  the  su- 
preme court  in  cases  of  mandamus  to  courts  of 
inferior  Jurisdiction  within  the  state.  Com.  ex 
rel.  Butler  v.  Hartranf t,  77  Pa,  154. 

And  the  11th  section  in  the  schedule  to  the 
new  Constitution  of  Pennsylvania,  providing 
that  all  courts  of  record  and  all  existing  courts 
which  are  not  specified  in  this  Constitution 
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shall  continue  in  existence  until  the  Ist  day  of 
December,  1875,  without  abridgment  of  their 
present  Jurisdiction,  followed  immediately  by  a 
provision  abolishing  certain  courts,  was  in- 
tended to  continue  the  courts  described  In  it 
until  the  time  fixed  for  their  expiration  with 
unabridged  Jurisdiction  until  that  time,  and 
does  not  extend  to  the  supreme  court  Its  former 
lurlsdlctlon  in  mandamus  under  the  former 
Constitution  until  that  date.     /Md.< 

And  Wash.  Const,  art.  4,  |  4,  providing  that 
the  supreme  court  shall  have  original  Jurisdic- 
tion In  mandamus  and  other  writs  named  as  to 
all  state  officers,  is  a  grant  of  original  Jurisdic- 
tion, but  does  not  confer  exclusive  Jurisdiction 
so  as  to  deprive  the  superior  court  of  Jurisdic- 
tion conferred  by  statute  to  entertain  proceed- 
ings by  mandamus  against  state  officers  to  com- 
pel their  performance  of  an  official  sot.  Jones 
V.  Reed,  3  Wash.  57.  27  Pac.  1067. 

But  a  treasurer  of  a  board  of  regents  of  an 
agricultural  college,  though  having  to  do  with 
the  state's  business,  will  not  be  regarded  ss  a 
.^tate  officer,  within  the  meaning  of  the  Consti- 
tution, since  it  was  never  intended  that  the  su- 
preme court  should  be  a  general  reeort  for  the 
purpose  of  setting  in  motion  the  numerous 
minor  officers  with  whom  the  citlaens  or  their 
officers  may  have  business.  State  ex  reL 
Stearns  v.  Smith,  6  Wash.  496,  83  Pac  974. 

Mandamus  was  also  issued  as  an  original 
process  by  the  supreme  court,  in  State  ex  rel. 
Hellnr  v.  Young,  18  Wash.  21,  50  Pac.  786: 
State  ex  rel.  Rogers  v.  Jenkins,  20  Wash.  78, 
64  Pac.  765 :  State  ex  rel.  Hellar  v.  Young,  21 
Wash.  391,  58  Pac.  220;  but  no  question  was 
raised  as  to  Its  Jurisdiction. 

g.  Under  grant  of  furisdicHon  in  appeal  and 
fnandamu9. 

The  question  whether  a  grant  of  jurisdiction 
In  appeal,  and  a  further  grant  of  Jarisdletlon 
to  Issue  mandamus,  etc.,*  gives  a  court  of  last 
resort  power  to  use  mandamus  as  an  orig^lnal 
process,  or  merely  confers  power  to  use  tlie 
writ  In  aid  of  its  appellate  Jurisdiction^  seems 
to  have  given  the  courts,  of  Aitainsas  at  least, 
some  trouble,  though  they  seem  to  have  finally 
determined  as  have  the  courts  of  other 
states,  that  such  a  grant  confers  original  Juris- 
diction. 

The  Arkansas  Constitution  of  1886,  art.  6,  I 
2,  provided  that  the  supreme  court,  exo^  as 
otherwise  directed  by  that  instrument,  shall 
have  appellate  Jurisdiction  only;  tliat  It  shall 
have  a  general  superintending  control  over  all 
Inferior  and  other  courts  of  law  and  equity; 
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dies;  that  the  trial  courts  were  open  to 
them;  that  suitors  who  hay^  by  appeal  or 
writ  of  error j  brought  up  their  causes  to 
this  court  and  had  them  docketed,  were  of 
right  entitled  to  precedence,  whereof  they 
should  not  be  deprived  in  order  to  give  place 
to  those  whose  causes  of  action  have  but  re- 
cently accrued,  and  who,  if  the  application 
for  these  unusual  writs  and  remedies  were 
successful,  would  thereby  gain  an  advan- 
tage and  priority  in  point  of  time  on  the 
docket  which  they  could  never  hope  to  at- 
tain by  the  usual  course  of  procedure."  In 
Wheeler  v.  Northern  Colorado  Irrig,  Co.  9 
Ck>lo.  248,  11  Pac.  103,  which  was  an  appli- 
cation for  leave  to  file  a  petition  for  manda- 
mus, the  supreme  court,  in  refusing  leave, 
said,  in  substance,  that  for  it  to  take  juris- 
diction in  cases  involving  private  rights 
would  mar  the  symmetry  of  the  judicial  sys- 


tem, and  impair  the  usefulness  of  the  su- 
preme court  as  a  court  of  review;  that  it 
would  render  the  supreme  court  a  court  of 
concurrent  jurisdiction  with  inferior  tribu- 
nals in  a  large  class  of  cases  where  no  ade- 
quate reason  for  the  exceptional  arrange- 
ment could  be  assi^ed.  ''We  believe,"  said 
the  court,  "that  original  jurisdiction  of  the 
writs  mentioned,  except  in  cases  presenting 
some  special  or  peculiar  exigency,  should 
not  be  here  assumed,  save  where  the  inter- 
est of  the  state  at  large  is  directly  involved, 
where  its  sovereignty  is  violated  or  the  lib- 
erty of  its  citizens  menaced,  where  the 
usurpation  or  the  ill^^l  use  of  its  preroga- 
tives or  franchises  is  the  principal,  and  not 
a  collateral,  question.  Some  of  these  writs, 
including  mandamus,  have  been  in  this 
country  largely  shorn  of  their  prerogative 
character,  so  far  as  their  general  use  is  oon- 


and  that  the  court,  and  its  several  judges,  shall 
have  power  to  iRsue  writs  of  mandamus,  the 
court  having  power  to  hear  and  determine  the 
same. 

This  provision  was  held  In  Taylor  v.  The 
Governor,  1  Arlc.  21,  to  give  power  to  the  su- 
preme court  to  issue  mandamus  in  express 
terms. 

And  the  same  was  held  in  Webb  v.  Hanger, 
1  Ark.  121,  but  it  was  put  on  the  ground  of  su- 
perintending control  of  an  inferior  court. 

Hut  in  EiP  parte  Allis,  12  Ark.  101,  it  was 
held  that  the  supreme  court  had  no  original 
Jurisdiction  in  mandamus  or  otherwise  than 
such  as  may  have  been  necessary  to  the  exer- 
cise of  a  general  superintendence  and  control 
ovor  the  other  courts  of  the  state  and  as  part 
and  parcel  of  the  powers  of  control. 

And  in, Price  v.  Page,  25  Ark.  527,  it  was 
PA  Id  that  under  this  Instrument,  "from  the  or- 
ganization of  the  state  In  1836  until  1851,  a 
period  of  fifteen  years,  this  court  held  that  it 
had  original  Jurisdiction  to  grant  writs  of  ha- 
beas corpus,  mandamus,  and  quo  warranto,  and 
to  hear  and  determine  the  same.  In  1851  this 
court  changed  its  opinion,  and  held,  as  long  as 
the  Constitution  of  1836  remained  in  force, 
that  this  court  did  not  have  original  Jurisdic- 
tion of  any  character,  and  that  writs  specifical- 
ly named  in  the  Constitution  could  only  be  used 
as  a  means  of  'superintending  control'  and  in 
aid  of  the  appellate  Jurisdiction  of  the  court." 

Likewise,  In  State  v.  Ashley,  1  Ark.  279, 
which  was  a  quo  warranto  case,  construing  the 
Arkansas  constitutional  provision  with  reference 
to  quo  warranto,  mandamus,  etc.,  it  was  said 
that  it  was  the  intention  of  the  framers  of  the 
Constitution  to  limit  and  restrict  the  supreme 
court  in  the  exercise  of  original  Jurisdiction,  to 
such  cAs^s  as  the  writs  therein  specially  enu- 
merated would  apply,  and  that  the  power  to  is- 
sue otJier  remedial  writs  was  intended  to  em- 
brace only  such  other  writs  as  might  properly 
be  u»ed  in  the  exercise  of  appellate  powers,  or 
the  power  of  control  over  inferior  or  other 
courts,  expressly  granted  by  the  Constitution. 

Ark.  Const.  1866,  §  4,  art.  7,  however,  pro- 
viding that  final  Judgments  in  the  inferior 
courts  may  be  brought  by  writ  of  error,  or  by 
appeal,  into  the  supreme  court  in  such  manner 
as  may  l>e  prescribed  by  law,  and  that  the  su- 
preme court  shall  have  power  to  Issue  writs  of 
error,  mandamus,  etc.,  and  other  ^  remedial 
writs,  and  to  hear  and  determine  'the  same, 
gives  the  supreme  court  power  to  issue  writs  of 
mandamus  In  the  exercise  of  original  Jurisdic- 
tion.    Price  V.  Page,  25  Ark.  627. 

In  the  above  case  the  court,  though  admit- 
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ting  the  holding  in  Ew  parte  Allis,  12  Ark.  101, 
to  be  law  under  the  old  Constitution,  neverthe- 
less criticised  it,  claiming  that  the  words  "ex- 
cept in  cases  otherwise  directed  by  this  Consti- 
tution," in  the  Constitution  of  1836,  art.  6,  |  2, 
referred  to  the  clause  providing  that  the  su- 
preme court  shall  have  power  to  issue  writs  of 
error  and  mandamus,  etc.,  and  other  remedial 
writs,  and  that  therefore  that  Constitution  gave 
original  Jurisdiction  to  Issue  such  writs. 

So,  in  State  v.  Johnson,  26  Ark.  281,  It  was 
held  that,  under  the  Arkansas  Constitution  of 
1866,  the  supreme  court,  in  the  exercise  of  Its 
original  Jurisdiction,  has  power  to  issue  writs 
of  mandamus  and  quo  warranto;  but  the  case 
was  a  quo  warranto  case. 

Likewise,  in  State  ex  rel.  Resley  v.  Farwell, 
4  Chand.  (Wis.)  106,  8  PInney  (Wis.)  393.  it 
was  held  that  the  Wisconsin  constitutional  pro- 
vision authorizing  the  supreme  court  to  issue 
writs  of  mandamus,  etc.,  did  not  constitute  an 
extension  or  enlargement  of  its  original  Juris- 
diction, but  was  merely  for  the  purpose  of  en- 
abling it  to  exercise  the  Jurisdiction  otherwise 
conferred  and  as  auxiliary  thereto,  and  that  it 
had  no  original  Jurisdiction  to  issue  a  man- 
damus to  require  the  governor  to  perform  a 
contract  entered  Into  by  him  under  legislative 
authority. 

In  Atty.  Gen.  v.  Blossom,  1  Wis.  317,  how- 
ever, which,  though  a  quo  warranto  case,  seems 
to  be  the  foundation  case  of  the  existing  rule, 
this  was  in  effect  overruled,  and  it  was  held 
that  Wis.  Const,  art.  7,  S  3,  providing  that  the 
supreme  court,  except  In  cases  otherwise  pro- 
vided for  therein,  shall  have  appellate  Jurisdic- 
tion only,  which  shall  be  coextensive  with  the 
state.  The  supreme  court  shall  have  a  general 
superintending  control  over  all  inferior  courts ; 
it  shall  have  power  to  issue  writs  of  habeas 
coi'pus,  mandamus,  injunction,  quo  warranto, 
certiorari,  and  other  original  and  remedial 
writs,  and  to  hear  and  determine  the  same, — 
gives  the  supreme  court  power  to  Issue  and 
hear  and  determine  the  several  writs  named 
therein,  and  Is  a  distinct  grant  of  original  Juris- 
diction of  the  same,  and  the  subject-matters  as 
well  as  persons  to  which  they  apply. 

And  in  Atty.  Gen.  v.  Chicago  &  N.  W.  R.  Co. 
35  Wis.  425,  512,  it  was  said,  quoting  Atty. 
Gen.  V.  Blossom,  IWis.  317,  that  the  original 
Jurisdiction  of  the  supreme  court  under  the  3d 
clause  of  {  3,  art.  7,  of  the  Constitution  of  the 
state,  has  never  been  doubted  in  that  court, 
has  been  recognized  and  asserted  In  many  cases, 
and  is  no  longer  an  open  question.  The  original 
Jurisdiction  being  conferred  and  limited  by  the 
power  to   issue   writs  of  habeas  corpus,   man- 
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corned;  yet  in  the  constitutional  provision 
before  us  they  are  intended  to  furnish  this 
court  with  an  equipment  powerful  for  the 
protection  of  the  sovereign  rights  and  inter- 
ests of  the  state  at  large.  .  .  .  We  are 
clearly  of  the  opinion  that  original  juris- 
diction should  be  here  entertained  only  in 
cases  involving  questions  publioi  juris,  and 
that  the  writs  from  this  court  should,  in 
general,  be  put  only  to  prerogative  uses. 
.  .  .  Kare  instances  may  occur  when,  ow- 
ing to  some  peculiar  emergency  or  exigency, 
although  the  sovereign  power,  prerogatives, 
or  franchises  of  the  state  are  only  indirectly 
drawn  iu  <]uestion,  a  refusal  here  to  take 
original  jurisdiction  would  practicallv 
amount  to  a  denial  of  justice.  In  such 
cases  this  court  will  sometimes  issue  its 
original  process''  depending  upon  the  cir- 
cumstances   of    each    particular    case    to 


be  determined  by  the  court  for  itself.— cit- 
ing with  approval  State  v.  Ashley,  1  Ark. 
309,  and  Price  v.  Page,  25  Ark.  627,  where 
similar  views  were  expressed.  And  in  Peo- 
ple ew  rel.  Wolpert  v.  Rogers,  12  Colo.  278, 
20  Pac.  702,  it  was  held  tiiat  as  to  cases 
mentioned  in  the  constitutional  crant  of 
original  jurisdiction,  although  publtci  juris, 
the  supreme  court  may  decline  to  assume 
jurisdiction  when  satisfied  that  the  issues 
can  be  fully  determined,  and  the  rights  of 
all  parties  preserved  and  enforced,  in  the 
lower  courts.  In  People  v.  MeOlees,  20 
Colo.  403,  26  L.  R.  A.  646,  38  Pac.  468,  it 
was  held,  in  an  application  to  the  supreme 
court  for  a  writ  ot  injunction  to  enjoin  the 
secretary  of  state  from  delivering  certifi- 
cates of  election  to  certain  persons  as  dis- 
trict judges,  that  the  writ  of  injunction 
which    the    Constitution    authorised    that 


damus,  injunction,  quo  warranto,  and  cer- 
tiorari and  other  original  and  remedial  writs, 
and  to  hear  and  determine  tlie  same ;  but  the 
case  was  one  of  injimction,  and  not  mandamus. 

And  State  ew  rel.  Lamb  v.  Cunningham,  83 
Wis.  90,  17  L.  R.  A.  145,  53  N.  W.  35,  holds 
that  that  constitutional  provision  confers  or- 
iginal Jurisdiction  upon  that  court,  and  author- 
izes it  to  issue  a  writ  of  mandamus  to  compel 
the  performance  of  official  acts  by  the  secre- 
tary of  state  in  issuing  or  publishing  notice  of 
an  election  of  meml)ers  of  the  legislature,  under 
an  apportionment  act,  alleged  to  be  invalid, 
which  are  purely  ministerial,  and  hence  such  as 
may  be  controlled  by  mandamus. 

Mandamus  was  lllcewise  issued  in  original 
proceedings  in  the  supreme  court,  in  State  ew 
rel.  Beebe  v.  La  Fayette  County,  3  Wis.  816; 
State  ^  rel.  Field  v.  Sax  ton,  11  Wis.  27 ;  State 
ex  rel.  Gates  v.  Fetter,  12  Wis.  632 ;  State  ex 
rel  Soutter  v.  Madison,  15  Wis.  33  ;  State  ex  rel. 
Christopher  V.  Portage,  12  Wis.  662, 14  Wis.  550; 
State  ex  rel.  Ward  v.  Delavan,  1  Wis.  345 ; 
State  ex  rel.  Cothren  v.  I>ean,  9  Wla  279; 
State  ex  rel.  Doxtador  v.  Bailey,  6  Wia  291 ; 
State  ex  rel.  Carpenter  v.  Beloit,  20  Wis.  80; 
State  ex  rel.  Hasbrouclc  v.  Milwaulcee,  25  Wis. 
122 ;  State  ex  rel.  Van  VHet  v.  Wilson,  17  Wla 
687:  State  ex  rel.  Gill  v.  Milwaulcee  County, 
21  Wis.  449 :  State  ex  rel.  Saar  v.  Hundhausen, 
26  Wis.  432 ;  State  ex  rel.  Graham  v.  Milwau- 
kee Chamber  of  Commerce,  20  Wis.  63;  State 
ex  rel.  Calltins  v.  Harvey,  13  Wis.  370,  14  Wis. 
154  ;  State  ex  rel.  State  Bank  v.  Hastings,  15 
Wis.  83 :  State  ex  rel.  McDlll  v.  State  Can- 
vassers, 36  Wis.  499  ;  State  ex  rel.  Covenant 
Mut.  Ben.  Asso.  v.  Root,  83  Wis.  667,  19  L. 
R.  A.  271.  54  N.  W.  33 ;  State  ex  rel.  Sloan  v. 
Warren.  55  Wis.  271.  9  N.  W.  795.  13  N.  W. 
255 :  State  ex  rel.  Anderson  v.  Tlmme,  60  Wis. 
344.  18  N.  W.  837 :  State  ex  rel.  Atty.  Gen.  v. 
O'Neill,  24  Wis.  149 ;  but  the  Jurisdiction  of  the 
court  was  not  questioned. 

So,  by  S.  D.  Const,  art.  5.  fi§  2,  3,  it  is  pro- 
vided that  the  supreme  court,  except  as  other- 
wise provided  in  that  Constitution,  shall  have 
appellate  Jurisdiction  only,  and  that  the  su- 
preme court  and  the  Judges  thereof  shall  have 
power  to  issue  writs  of  mandamus  and  other 
named  writs  and  other  original  and  remedial 
writs  with  authority  to  hear  and  determine  the 
same  in  such  cases  and  under  such  regulations 
as  may  be  prescribed  by  law. 

And  In  State  ex  rel.  Hitchcock  v.  Hewitt,  3 
S.  D.  187,  16  L.  R.  A.  413,  52  Pac.  875,  a  man- 
damus was  granted  by  the  supreme  court  in  the 
exercise  of  original  Jurisdiction,  but  its  Juris- 
diction was  not  questioned.  And  in  Everitt  v. 
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Hughes  County,  1  S.  D.  365.  47  N.  W.  296, 
infra,  V.  b,  e,  1,  Jurisdiction,  though  not  ques- 
tioned generally,  was  questioned  on  special 
grounds,  but  sustained. 

And  Colo.  Const.  §  2,  art.  6,  providing  that 
the  supreme  court,  except  as  otherwise  pro- 
vided therein,  shall  have  appellate  Jurisdiction 
only,  which  shall  be  coextensive  with  the  states 
and  shall  have  a  general  superintending  coo- 
trol  over  all  inferior  courts  under  such  regula- 
tions and  limitations  as  may  be  prescribed  by 
law,  and  i  3  thereof,  providing  that  It  shall 
have  power  to  issue  writs  of  mandamus  and 
other  original  and  remedial  writs  with  author- 
ity to  hear  and  determine  the  same,  confers  ap- 
on  the  court  the  power  to  issue  the  writs  for 
Jurisdiction,  and  not  merely  in  aid  of  Jurisdic- 
tion previously  specified.  Wheeler  v.  Nortb- 
ern  Colorado  Irrig.  Co.  9  Colo.  248,  11  Pac 
103. 

Where  a  constitutional  provision  states  that 
the  supreme  court  shall  have  appellate  Juris- 
diction only,  except  as  otherwise  provided  in 
that  Constitution,  the  phrase  "except  as  other- 
wise provided'*  implies  an  Intention  to  confer 
original  Jurisdiction  in  addition  to  the  appel- 
late Jurisdiction.    Ihid. 

And  the  supreme  court  of  Colorado  has  Juris- 
diction of  an  original  proceeding  Instituted  In 
that  court  by  a  school  district  in  the  name  of 
the  people  of  the  state  against  the  1x>ard  of 
county  commissionei's  of  a  county  to  obtain  a 
writ  of  mandamus  to  compel  the  commission- 
ers to  levy  upon  the  taxable  property  of  the 
district  a  special  tax  pursuant  to  a  statute  pro- 
viding therefor.  People  ex  rel.  School  DIst. 
No.  2  V.  Lake  County,  12  Colo.  89,  19  Pac 
892. 

So.  Iowa  Stat.  1836,  p.  23,  providing  that  the 
supreme  court  of  the  territory  shall  'have  and 
exercise  appellate  Jurisdiction  only,  and 
that  the  supreme  court  shall  have  power  to  is- 
sue writs  of  mandamus  and  all  other  writs  and 
processes  not  specially  provided  for  by  stat- 
ute which  may  be  necessary  to  enforce  the  ad- 
ministration of  right  and  Justice,  does  not  au- 
thorize the  issue  of  writs  in  all  cases  for  the 
promotion  of  Justice  and  the  establishment  of 
right,  and  is  not  confined  to  merely  carrying 
out  the  appellate  powers  of  the  court,  l>nt  is 
limited  to  the  issuing  of  writs  in  cases  In  which 
they  are  necessary  to  enforce  the  due  adminis- 
tration of  right  and  Justice  throughout  the 
territory ;  and  they  are  only  to  be  granted 
whenever  the  purpose  is  necessary.  United 
States  ex  rel.  Davenport  v.  Dubuque  County, 
Morris    (Iowa)    31. 
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court  to  issue  in  the  exercise  of  its  ori^Dai 
jurisdiction  was  a  jurisdictional  wri^  as 
contradistinguished  from  the  ordinary  writ 
in  aid  of  jurisdiction  otherwise  acquired, 
and  that,  to  authorize  that  court  to  take 
jurisdiction,  the  case  made  must  disclose  a 
question  involving  the  franchises  of  the 
state  in  its  sovereign  capacity  (that  is,  pub- 
lic rights  or  interests,  and  not  merely  mat- 
ters of  private  or  individual  concern),  and, 
as  the  case  in  question  involved  only  a  con- 
test between  individual  claimants  to  a  pub- 
lic office,  the  court  would  not  take  jurisdic- 
tion: citing  the  Wisconsin  and  other  cases. 
See  also  People  eco  rel,  Kindel  v.  Clerk  of 
Disi.  Ct.  22  Colo.  280,  44  Pac.  506. 

The  Constitution  of  South  Dakota  is  the 
same,  in  the  respect  mentioned,  as  that  of 
Wisconsin;  and  in  Everxtt  v.  Hughes  Coun- 
ty, 1  S.  D.  365,  47  N.  W.  296,— a  OBAe  of 


a  similar  character, — the  supreme  court,  in 
declining  to  take  jurisdiction,  among  other 
thines,  said:  "To  hold  that  this  court 
should  exercise  its  original  jurisdiction,  and 
concurrently  with  the  circuit  court,  except 
where  adequate  reasons  are  shown  why  this 
original  power  should  be  exercised,  would 
impose  a  serious  burden  upon  this  court, 
ana  greatly  impair  its  usefulness  as  an  ap- 
pellate court,  and,  in  a  measure,  d^eat  the 
primary  and  principal  object  of  its  creation. 
We  are  of  the  opinion,  therefore,  that  oric- 
inaJ  jurisdiction  was  conferred  upon  this 
court,  to  be  exercised  by  it  only  in  cases 
which,  in  the  judgment  of  this  court,  call 
for  its  exercise.  .  .  .  It  is  not  easy,  if, 
indeed,  it  would  be  advisable,  to  define  deA- 
nitelv  all  the  cases  or  classes  of  cases  in 
which  this  court  will  exert  its  original  pow- 
ers.   These  must  rest,  as  the  Constitution 


h.  Under   nrant   as    to   mandamuB,    and   other 
writs  for  appellate  purposes, 

1.  The  conflict  of  authority. 

Many  of  the  states  have  provided,  either  by 
constitutional  enactment,  or  by  statute,  for 
appellate  Jurisdiction  on  the  part  of  their  courts 
of  last  resort,  and  then  proceeded  to  authorize 
them  to  issue  mandamus  and  other  writs  spe- 
olally  named,  and  also  all  other  writs  necessary 
to  the  exercise  of  their  appellate  Jurisdiction. 
This  has  firiven  rise  to  a  conflict  of  authority, 
many  of  the  courts  holding  that  the  provision 
authorizin/;  mandamus,  etc.,  is  to  be  read  in 
connection  with  and  taken  as  qualified  by  the 
clause  following  it,  and  that  therefore  it  au- 
thorizes the  use  of  the  named  writs  only  in 
aid  of  appellate  jurisdiction,  and  confers  no  or- 
iginal Jurisdiction ;  while  others  hold  that  that 
provision  is  an  Independent  grant  of  power  to 
use  the  writs  named,  it  t>eing  the  unnamed  ones 
only  which  are  limited  to  appellate  purposes. 

2.  Rule    limiting   authority    to    appellate   pur- 
poses. 

The  former  position,  that  such  provisions 
give  appellate  and  supervisory,  but  not  original, 
Inrlsdiction,  is  taken,  at  least  by  the  courts  of 
Alabama,  Missouri,  Oregon,  and  Wyoming. 

Thus,  the  Alabama  constitutional  provision, 
giving  the  supreme  court  appellate  jurisdiction 
only,  with  a  proviso  authorizing  said  court  to 
Issue  writs  of  injunction,  mandamus,  habeas 
corpus,  quo  warranto,  and  such  other  reme- 
dial and  original  writs  as  may  be  necessary  to 
give  it  a  genera]  superintendence  and  control 
of  inferior  Jurisdictions,  gives  it  no  original 
jurisdiction,  but  confines  the  issue  of  such  writs 
to  appellate  purposes  and  the  purpose  of  su- 
pi>rintendence.  Ex  parte  Henderson,  43  Ala. 
.?92 ;  Ex  parte  Mansony.  1  Ala.  08 :  Ex  parte 
Grant,  6  Ala.  01 :  Ex  parte  Simonton,  0  Port, 
f  Ala.)  383  (a  habeas  corpus  case)  ;  State  ex 
rel.  Atty.  Gen.  v.  Williams,  1  Ala.  342  (a  quo 
warranto  case). 

And  under  that  provision  and  Ala.  Code  1876, 
S  571,  impliedly  prohibiting  it  from  exercis- 
ing original  jurisdiction  in  the  Issue  and  deter- 
mination of  writs  of  mandamus  In  relation  to 
matters  of  which  any  other  court  has  Juris- 
diction, and  from  issuing  remedial  and  orig- 
inal writs  in  the  exercise  of  appellate  Juris- 
diction, except  when  necessary  to  give  it  a  gen- 
eral superintendence  and  control  of  inferior  ju- 
risdictions, and  under  {  657  thereof,  giving  the 
circuit  court  authority  to  exercise  a  general 
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superintendence  over  inferior  Jurisdictions,  a 
mandamus  cannot  issue  directly  from  the  su- 
preme court  to  the  probate  court,  since  that 
would  not  be  necessary  to  a  general  superinten- 
dence and  control,  such  control  being  acquired 
by  an  appeal  from  the  Judgment  of  the  circuit 
or  city  court,  as  the  case  might  be,  on  an  appli- 
cation for  mandamus.  Ex  parte  Pearson,  76 
Ala.  521. 

The  court  can  only  act  where  the  purposes 
of  justice  require  it  in  order  to  control  an  In- 
ferior Jurisdiction,  and  It  cannot  award  a  man- 
damus for  the  purpose  of  coercing  the  issuance 
of  an  execution  by  the  clerk  of  a  circuit  court 
on  a  judgment  of  that  court;  the  proper  rem- 
edy in  such  a  case  would  be  by  motion  to  the 
circuit  court  for  a  mandatory  order  to  the 
clerk.  Ex  parte  Mansony,  1  Ala.  08. 

And  to  bring  a  case  within  the  supervisory 
Jurisdiction  of  the  court  it  must  be  shown, 
either  that  some  court,  or  that  some  judge  of 
a  court,  invested  with  authority  to  act  In  the 
premises,  had  undertaken  to  decide  upon  the 
case  of  a  party  aggrieved,  or  else  without  any 
just  cause  therefor  has  refused  to  entertain 
the  same.  Ex  parte  Simonton,  0  Port.  (Ala.) 
383. 

And  the  provision  of  the  Alabama  act  of 
1819,  directing  an  original  motion  in  the  su- 
preme court  against  a  delinquent  tax  collector, 
is  contrary  to  the  constitutional  provision  of 
the  state,  giving  the  supreme  court  appellate  ju- 
risdiction only,  and  Is  therefore  void  to  that 
extent.     State  v.  Finn,  Minor   (Ala.)   8. 

So.  though  It  be  the  duty  of  the  clerk  of  the 
circuit  court  to  issue  a  supersedeas,  the  supreme 
court  cannot,  under  the  Alabama  Constitution, 
Issue  an  original  and  direct  order  to  him  re- 
(lulring  him  to  discharge  that  duty,  since 
such  an  order  would  be  an  original  writ  of 
mandamus,  and  the  jurisdiction  of  the  supreme 
r-ourt  Is  appellate  and  not  original,  and  it  can- 
not issue  original  writs,  except  as  a  necessary 
means  of  giving  it  a  general  superintendence 
and  control  of  inferior  Jurisdictions.  Ex  parte 
Floyd,  40  Ala.  116. 

And  a  petition  to  the  supreme  court  for  man- 
d.imus  to  compel  the  board  of  registrars  of  a 
county  to  register  the  petitioner  as  an  elector 
does  not  Invoke  the  appellate  Jurisdiction  of 
that  court,  and  is  not  within  the  limited  orig- 
inal jurisdiction  to  issue  writs  of  Injunction, 
habeas  corpus,  quo  warranto,  and  such  other 
remedial  and  original  writs  as  may  be  neces- 
sary to  give  it  general  superintendence  and 
control  of  Inferior  jurisdictions,  provided  for 
by  Ala.  Const.  1901,  I  140.  Re  Giles  (Ala.) 
32  So.  167. 
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has  left  them,  in  the  sound  discretion  of  this 
court,  to  be  exercised  or  denied  as  the  cir- 
cumstances of  the  given  case  may  demand. 
It  may,  however,  be  proper  to  say  that  this 
original  jurisdiction  will  not  ordinarily  be 
exerted  to  enforce  a  merely  private  or  local 
right,  ^  where  no  sufficient  cause  is  shown 
why  application  cannot  be  made  to  a  subor- 
dinate court.  For  the  protection  and  en- 
forcement of  such  rights  the  inferior  courts 
are  clothed  with  adequate  powers,  and  to 
them  the  citizen  must  ordinarily  look  for 
such  protection," — citing  OnUario  v.  Han- 
nah, 49  Cal.  136;  Menetea  v.  Mono  County 
Bd,  of  Equalization,  62  Cal.  179;  and  other 
cases.  It  was  also  said  by  the  court  that 
the  jurisdiction  of  inferior  courts  "was  in- 
tended to  be,  and  is,  adequate,  and  affords 
ample  facilities  to  litigants,  in  all  cases, 
for  the  redress  and  protection  of  such  pure- 


ly private  rights.  We  may  assume,  then, 
that  the  enforcement  of  these  private  and 
local  rights, — ^for  the  determination  of 
which  iiSerior  courts  have  been  provided, 
subject  to  the  ajl^late  Jurisdiction  of  the 
supreme  court, — ^was  not  in  the  mind  ct  the 
framers  of  the  Constitution  when  th^ 
adopted  §  3  [of  article  5].  But  it  was,  no 
doubt,  in  the  mind  of  that  body  that  emer- 
gencies might  arise  where  the  protection  of 
the  prerogatives  and  franchises  of  the  state 
in  its  sovereign  character — the  prevention 
of  the  usurpation  of  its  offices,  the  protec- 
tion of  its  legally  ordained  oflElces  from  in- 
trusion and  invasion,  the  protection  of  the 
liberty  of  the  citizen,  the  preserving  pure 
and  unimpaired  the  various  departments  of 
the  government,  the  determination  of  con- 
troversies ii>  which  the  people  of  the  state, 
or  a  large  part  of  them,  were  directly  inter- 


But  mandamus  may  issue  in  order  to  give  the 
supreme  court  a  general  superintendence  and 
control  over  inferior  jurisdictions.  Ba  parte 
Orant,  6  Ala.  91;  State  ew  reL  Atty.  Gen.  v. 
Porter,  1  Ala.  688. 

And  in  Ex  parte  Pickett,  24  Ala.  91,  It  was 
held  that  the  supreme  court  has  original  Ju- 
risdiction of  an  application  by  a  member  of  the 
House  of  Representatives  for  a  mandamus 
against  the  speaker  of  the  house  to  compel  him 
to  certify  to  the  comptroller  of  public  accounts 
the  amount  to  which  the  petitioner  is  entitled 
as  a  member  of  the  house  for  mileage  or  for 
compensation,  there  being  no  other  remedy,  or 
the  remedy  being  such  that  it  might  be 
thwarted. 

So,  Fla.  Const,  art.  6,  |  2,  containing  the 
same  provision,  confers  appellate  jurisdiction 
proper,  and  a  general  superintendence  and  con- 
trol of  other  courts,  but  gives  it  no  jurisdic- 
tion over  original  proceedings  instituted  in  tliat 
court.    Ew  parte  White.  4  Fla.  165. 

In  State  ew  reL  Atty.  Oen.  v.  Gleason,  12 
Fla.  190,  infra,  however,  Ba  parte  White  4 
Fla.  166,  supra,  was  criticised,  the  court  say- 
ing that  the  conclusion  of  Judge  Thompson  is 
somewhat  shaken,  if  not  entirely  overthrown, 
by  the  decisions  of  the  Supreme  Court  of  the 
United  States.  That  case  set  forth  infra,  IV. 
h,  8,  though  one  of  quo  warranto  and  not  man- 
damus probably  furnishes  the  modem  Florida 
rule. 

And  in  Lane  v.  Cbarless,  5  Mo.  285,  it  was 
held  that,  under  Mo.  Const,  art.  5,  f  1,  provid- 
ing that  the  judicial  power  shall  be  vested  In 
a  supreme  court.  In  chancery,  and  In  circuit 
courts,  and  In  such  Inferior  tribunals  as  the 
general  assembly  may  from  time  to  time  ordain 
and  establish,  and  {  3  thereof,  providing  that 
the  supreme  court,  except  In  cases  otherwise 
directed  by  the  Constitution,  shall  have  appel- 
lute  jurisdiction  only,  confines  the  supreme 
court  to  appellate  jurisdiction,  except  In  the 
case  provided  for  in  |  8  of  the  Constitution, 
)?lvlng  the  supreme  court  a  general  superintend- 
ing control  over  all  inferior  courts;  but  the 
case  was  one  for  an  Injunction,  and  not  for  a 
mandamua 

As  to  the  later  Missouri  rule,  see  eupra, 
IV.   c. 

So,  in  State  ew  rel.  School  Dlst.  No.  1,  v. 
Clay,  3  Wyo.  393,  81  Pac.  409,  It  was  held  that 
Wyo.  Const,  art.  5,  i  3,  providing  that  the  su- 
preme court  shall  have  original  jurisdiction  in 
<juo  warranto,  and  mandamus  as  to  all  state 
officers,  and  in  habeas  corpus,  and,  also  to 
issue  writs  of  mandamus  and  other  writs 
named,  necessary  and  proper  to  the  complete 
58  L.  IL  A. 


exercise  of  its  appellate  and  revisory  Jarlsdi& 
tion, — confers  upon  the  supreme  court  power  to 
issue  the  writs  named,  including  mandamus, 
only  in  cases  where  such  writs  are  found  nec- 
essary to  the  complete  exercise  of  such  appel- 
late  and   revisory   jurisdiction. 

This  1*11  le  is  based  on  the  doctrine  that  gen- 
eral words,  followed  in  the  same  connectioa 
by  words  of  specific  meaning,  are  limited  In 
their  application  to  matters  of  the  same  nature 
and  character  as  that  included  In  the  meaning 
and  intent  of  the  specific  words,  and  also  upon 
the  ground  that  by  another  article  of  the  Coo- 
stltutlon  unlimited  jurisdiction  of  writs  of 
mandamus  and  the  other  writs  named  Is  con- 
ferred upon  district  courts,  and  that,  therefore 
It  could  not  have  been  the  intention  to  confer 
such  jurisdiction  upon  the  supreme  conrt.  Ibid. 

But  Wyo.  Const,  art.  5,  |  8,  providing  that 
the  supreme  court  shall  have  original  jurisdic- 
tion In  mandamus  as  to  all  state  ofllcers,  and 
Wyo.  Rev.  Stat,  i  8078,  defining  mandamus  m 
a  writ  commanding  the  performance  of  an  act 
which  the  law  specially  enjoins  as  a  duty  re- 
sulting from  an  ofllce,  tnist,  or  station,  and 
I  3076  thereof,  providing  that  a  writ  must  not 
lie  issued  in  a  case  where  there  Is  a  plain  and 
adequate  remedy  in  the  ordinary  course  of  law, 
give  jurisdiction  to  that  court  to  Issue  manda- 
mus to  the  state  auditor  in  proper  cases.  State 
ex  reL  Jeffrey  v.  Burdlck,  8  Wyo.  588,  28  Pac  i 

146.  ' 

3.  Rule  that  autfioritp  inaludce  original  juris-  \ 

diction. 

The  greater  number  of  the  states  having  pro- 
visions of  the  character  above  named  treat  the 
clause  giving  power  to  issue  writs  of  manda- 
iQUS,  etc.,  as  an  Independent  one  giving  juris- 
diction to  use  It  for  original,  as  well  as  aih 
pellate  and  supervisory,  purposes. 

Thus,  in  State  ew  reU  Atty.  G«i.  t. 
Oleason,  12  Fla.  190,  it  was  held  that 
the  Jurisdiction  of  the  supreme  conrt  of 
Florida,  under  Fla.  Const  art.  0,  {  5. 
providing  that  the  supreme  conrt  shall 
have  power  to  issue  writs  of  mandamus,  cer- 
tiorari, prohibition,  habeas  corpus,  and  also  aii 
writs  necessary  or  proper  to  the  complete  exer- 
cise of  Its  appellate  jurisdiction.  Is  twofold :  ap- 
pellate jurisdiction  proper,  with  power  to  Issoe 
ail  writs  necessary  to  Its  full  exercise,  and  o^ 
iglnal  jurisdiction  to  issue  the  writs  specified 
where  they  are  the  appropriate  remedies;  hot 
the  case  was  quo  warranto,  and  not  manda- 
mus. 

And   msndamus   issued  from    the    supreme 
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eBted,  and  the  dispodtion  of  matters  which 
for  some  special  cauae  could  not  properly  be 
brought  before  an  inferior  court — ^might  re- 
quire the  intervention  of  the  highest  judi- 
cial tribunal  of  the  state.*'  See  also  State 
em  rel,  Moore  v.  Archibald,  6  N.  D.  350,  66 
N.  W.  234;  State  v.  Ashley,  1  Ark.  279; 
Johnson  v.  Reichert,  77  Cal.  34,  18  Pac. 
858;  State  ex  rel,  Herpolsheimer  v.  Lincoln 
Gas  Co.  38  Neb.  33,  56  N.  W.  789;  Loranger 
V.  Navarre,  97  Mich.  615,  58  N.  W.  47; 
State  eat  rel.  Clark  v.  School  Diet.  No.  24, 
38  Neb.  237.  56  N.  W.  791;  State  ea  rel. 
Wyckoff  V.  Merrell,  38  Neb.  510,  56  N.  W. 
1082;  State  y.  Breese,  15  Kan.  123;  State 
ex  rel.  St.  Louis  Public  Schools  v.  Tracy,  94 
Mo.  217,  6  S.  W.  709;  State  ew  rel.  Werden 
V.  Williams,  26  Ohio  St  170;  Merrill,  Iklan- 
damus,  8  215,  p.  265;  19  Am.  &  Eng.  Enc 


Law,  2d  ed.  p.  297 ;  High,  Extr.  Legal  Rem. 
3d  ed.  91  177,  582. 

As  bearing  upon  the  question  of  the  dis- 
cretion of  a  court  of  but  resort  to  exercise, 
or  not,  its  original  jurisdiction  in  mandamus, 
Mr.  High,  in  the  last  above  citation,  says: 
''Although  the  supreme  court  of  a  state  may 
have  original  jurisdiction  in  mandamus,  it 
may  yet  decline  to  exercise  it  and  may  re- 
mit the  applicant  lo  a  subordinate  court, 
when  this  course  seems  mone  conducive  to 
the  ends  of  justice."  The  same  views  were 
expressed  by  the  supreme  court  of  Pennsyl- 
vania in  Com.  v.  Barouco,  36  Pa.  262,  where 
in  refusing  leave  to  file  a  petition  for  man- 
damus, the  court  said:  "we  have  no  doubt 
of  our  authority  to  allow  it,  and  to  proceed 
to  hear  and  determine  the  case,  and  that 
we  ought  to  do  so  if  tiiere  were  no  other  ade- 
quate remedy.  But  it  is  in  our  discretion  to 


court  in  original  proceedings,  though  no  ques- 
tion of  jurisdiction  was  raised,  in  State  ea 
rel.  Dre^  v.  State  Canvassing  Board,  16 
Fla.  17;  State  ex  rel  Gilbert  v.  Jack- 
son County,  19  Fla.  17;  State  ear  rel. 
Rash  y.  Jefferson  County,  20  Fla.  426; 
State  ew  rel  Columbia  County  v.  Suwan- 
uec  County,  21  Fla.  1;  State  ea  rel.  Citizens' 
Gaslight  Co.  V.  Jacksonville,  22  Fla.  21 :  State 
r*r  rel.  Peeler  v.  Rose,  28  Fla.  117,  7  So.  370; 
State  ex  rel.  Fleming  v.  Crawford,  28  Fla.  441, 
14  L.  R.  A.  258,  10  So.  118 ;  State  ex  rel.  Pat- 
ton  v.  Bloxham,  88  Fla.  482,  15  So.  227 ;  State 
<x  rel.  Atty.  Gen.  v.  Johnson,  35  Fla.  2,  81  L. 
R.  A.  357,  16  So.  786. 

So,  Cal.  Const,  art.  6,  |  4,  prescribing  the  ap- 
pellate jurisdiction  of  the  supreme  court,  and 
making  the  same  provision  as  to  mandamus, 
etc.,  does  not  confine  the  jurisdiction  of  the 
court  in  mandamus  to  its  use  in  aid  of  its  ap- 
pellate jurisdiction,  but  enables  it  to  issue  the 
enumerated  writs  in  all  cases  for  which  no  other 
appropriate  or  adequate  remedy  has  been  pro- 
vided. Tyler  v.  Houghton,  26  Cal.  27;  Hyatt 
V.  Allen,  54  Cal.  353.  And  see  People  ex  rel. 
Carpentier  v.  Loucks,  28  Cal.  68,  infra,  V.  d,  2. 

And  mandamus  was  issued  from  the  supreme 
court  In  original  proceedings,  though  no  ques- 
tion of  Jurisdiction  was  raised,  in  People  ex 
rri.  Central  P.  R.  Co.  v.  San  Francisco  City  & 
County,  27  Cal.  665;  Calaveras  County  v. 
Brockway,  80  Cal.  826;  Orovllle  &  V.  R.  Co. 
7.  Plumas  County,  37  Cal.  864 ;  Ward  v.  Fork- 
ner  (Cal.)  60  Pac.  718. 

And  the  power  of  the  supreme  court  to  issue 
writs  of  mandamus,  under  Nev.  Const,  art.  6,  | 
4,  providing  that  the  supreme  court  shall  have 
appellate  jurisdiction  in  all  cases  in  equity,  and 
also  In  all  cases  at  law  in  which  is  Involved  the 
title  or  right  of  possession  of  real  estate  or 
mining  claims,  etc. ;  and  that  the  court  shall 
have  power  to  Issue  writs  of  mandamus,  cer- 
tiorari, prohibition,  quo  warranto,  and  habeas 
corpus,  and  all  other  writs  necessary  to  the 
proper  and  complete  exercise  of  its  appellate 
jurisdiction, — Is  not  confined  to  cases  in  which 
it  is  necessary  to  aid  Its  appellate  Jurisdiction. 
It  may  issue  them  as  the  foundation  of  an  orig- 
inal proceeding.  State  ex  rel.  Curtis  v.  Mc- 
Cullough,  3  Nev.  202. 

And  under  Nev.  civil  practice  act,  |  448,  pro- 
viding that  the  writ  of  mandamus  shall  be  is- 
sued in  all  cases  where  there  Is  not  a  plain, 
fspeedy,  and  adequate  remedy  in  the  ordinary 
course  of  law,  the  supreme  court  may  issue  a 
writ  of  mandamus  on  an  original  application 
to  compel  a  county  auditor  to  correct  an 
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ment  i*oU.  State  ea  rel.  Piper  v.  Gracey,  11 
Nev.  223. 

Mandamus  also  issued  from  the  supreme 
court  in  the  exercise  of  original  jurisdiction  in 
State  ex  rel.  Hooten  v.  McKinney,  5  Nev.  195 ; 
i  Humboldt  County  v.  Churchill  County,  6  Nev. 
30 ;  State  ex  rel.  Stoutmeyer  v.  Duffy,  7  Nev. 
342,  8  Am.  Rep.  713 ;  Stote  ex  rel.  Drake  v. 
Hobart,  12  Nev.  408 ;  State  ex  rel.  Springer  v. 
Preble,  20  Nev.  88,  14  Pac.  684,  16  Pac.  470 ; 
State  ex  rel.  Humboldt  County  v.  Blossom,  22 
Nev.  71,  86  Pac.  800 ;  State  ex  rel.  Ryan  v. 
Cronan,  23  Nev.  437,  49  Pac.  41 ;  but  its  juris- 
diction was  not  questioned. 

Likewise,  Mont.  Const,  art.  8,  i  8,  providing 
that  the  appellate  Jurisdiction  of  the  supreme 
i  court  shall  extend  to  all  cases  in  law  and  in 
equity,  subject  to  such  limitations  and  regula- 
tions as  may  be  prescribed  by  law ;  and  it  shall 
have  power,  in  its  discretion,  to  issue  and  hear 
and  determine  writs  of  mandamus  and  other 
designated  writs  and  such  other  original  and 
remedial  writs  as  may  be  necessary  and  proper 
to  the  complete  exercise  of  its  appellate  Juris- 
diction,— gives  the  supreme  court  original  ju- 
risdiction to  hear  and  determine  mandamus  ac- 
tions. State  ex  rel.  Thompson  v.  Kenney,  9 
Mont.  223,  23  Pac.  733 ;  State  ex  rel.  Leech  v. 
Choteau  County,  13  Mont.  33,  31  Pac.  879. 

And  the  supreme  court  of  South  Carolina 
has  power,  under  the  South  Carolina  Consti- 
tution, to  issue  writs  of  mandamus  upon  or- 
iginal application  having  no  connection  with 
any  suit  or  action  in  an  inferior  court,  or  with 
any  writ  of  error  or  appeal  pending  before  that 
court.  State  ex  rel.  Townsend  v.  Mclver,  2  S. 
C.  N.  S.  26;  Carolina  Grocery  Co.  v.  Burnet, 
61  S.  C.  205,  39  S.  D.  881. 

The  limitation  of  the  power'  to  issue  man- 
damus, in  that  Constitution,  to  such  cases  as 
may  be  necessary  to  give  the  supreme  court  a 
genera)  supervisory  control  of  all  other  courts 
In  the  state,  does  not  prevent  it  from  issuing 
writs  of  mandamus  under  its  original  jurisdic- 
tion. State  ex  reL  Wallace  v.  Hayne,  8  S.  C. 
N.  S.  867. 

And  16  S.  C.  Stat.  785,  providing  that  no 
writ  of  mandamus  shall  be  granted  or  Issued 
from  any  court  directing  or  compelling  the  re- 
ceipt for  taxes  of  any  funds,  currency,  or  bank 
bills  not  authorised  to  be  received  for  such 
taxes,  is  unconstitutional  and  void,  under  S. 
C.  Const,  art.  4,  i  4,  providing  that  the  supreme 
court  shall  always  have  power  to  Issue  writs 
of  Injunction,  mandamus,  etc.,  and  such  other 
original  and  remedial  writs  as  may  be  neces- 
sary to  give  it    a    general  supervisory  control 
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refuse  it  as  an  original  case  if  there  be  an 
adequate  remedy  in  another  form  or  before 
another  court;  and  we  must  be  cautious  in 
allowing  such  original  cases  here,  so  that 
the  time  required  for  cases  in  error  and  ap- 
peal shall  not  be  interfered  with.  This  is 
nothing  but  an  ordinary  case  relating  to  the 
duty  of  a  local  or  city  officer,  and  has  noth- 
ing special  in  its  nature  or  its  circumstan- 
ces that  requires  us  to  take  original  cogni- 
zance." So,  also,  in  State  v.  Breese,  15 
Kan,  123  (opinion  by  Mr.  Justice  Brewer), 
it  was  held,  in  refusing  an  application  for 
a  writ  of  mandamujs,  that,  although  the 
court  had  jurisdiction,  it  would  not  exercise 
it,  inasmuch  as  the  district  court  also  had 
jurisdiction,  and  no  sufficient  reasons  were 
shown  why  the  application  was  not  made  to 
the  lower  court,  where  the  costs  would  be 
less  than  in  the  supreme  court,  and  where 


the  parties  could  litigate  at  home.  Maoy 
other  authorities  mif^ht  be  cited,  were  it  neo- 
cssary,  expressing  similar  views. 

From  the  authorities  in  other  states 
which  we  have  referred  to,  the  foUowiog 
general  legal  propositions  may  be  deduced, 
and  may  be  regarded  as  settled  doctrine  in 
such  states  on  the  question  raised  in  the 
case  at  bar:  First.  That  the  jurisdiction 
of  the  court  of  laj9t  resort  in  such  states  is 
principally  appellate;  that  its  original  ju- 
risdiction is  not  a  general  one,  like  that  con- 
ferred on  the  circuit  or  district  courts,  but 
is  a  limited  one,  and  concurrent,  as  far  as  it 
extends,  with  those  courts.  Second.  That, 
in  conferring  original  jurisdiction  by  ooo- 
stitutional  provision  in  such  cases  as  man- 
damus, it  was  not  contemplated  that  the  su- 
preme court  would  take  jurisdiction  of  all 
mandamus  cases  which  parties  might  think 


over  all  other  courts  of  the  state.  State  eao 
rel.  Douglas  v.  Gaillard,  11  S.  C.  309. 

And  under  S.  C.  Code  Civ.  Proc.  §  374,  pro- 
viding that  parties  to  a  matter  in  dispute 
which  might  be  the  subject  of  a  civil  action 
may,  without  action,  agree  upon  a  case  con- 
taining the  facts  upon  which  the  controversy 
depends,  and  present  a  submission  of  the  same 
to  any  court  which  would  have  jurisdiction  If 
an  action  had  been  brought,  gives  the  supreme 
court,  that  court  having  original  jurisdiction 
in  mandamus,  jurisdiction  to  originally  deter- 
mine proceedings  in  mandamus  submitted  to  it 
without  action  on  an  agreed  statement  of  facts. 
Carolina  Grocery  Co.  v.  Burnet,  61  S.  C.  205, 
39  S.  E.  381. 

So,  Utah  Code  Civ.  Proc.  {  19,  providing  that 
the  Jurisdiction  of  the  supreme  court  is  of  two 
kinds,  first  original,  second,  appellate,  and  \  20 
thereof,  providing  that  Its  original  jurisdiction 
extends  to  the  Issuance  of  writs  of  mandamus, 
etc.,  and  all  other  writs  necessary  to  the  com- 
plete exercise  of  its  appellate  jurisdiction,  gives 
the  Jurisdiction  in  as  complete  a  manner  as  the 
legislature  could  give  it.  People  ex  rel.  Year- 
Ian  V.  Spiers,  4  Utah,  385,  10  Pac.  609,  11  Pac. 
509:  Kendall  v.  Raybauld,  13  Utah,  226,  44 
Par.  1034. 

And  original  jurisdiction  In  mandamus  Is 
conferred  upon  the  supreme  court  of  Utah  by 
the  Constitution  of  the  state.  Kendall  v.  Ray- 
bauld,  13  Utah,  226.  44  Pac.  1034. 

Under  Texas  Const.  In  effect  in  1884  and  pre- 
viously, *the  supreme  court  had  appellate  juris- 
diction only,  and  issued  the  writ  of  mandamus 
for  the  purpose  solely  of  enforcing  that  juris- 
dictiou.  Wells  V.  Llttlefleld,  62  Tex.  28;  In- 
ternational R.  Co.  V.  The  Comptroller.  36  Tex. 
€41. 

Texas  Const.  1891,  art.  5,  i  3,  however,  pro- 
vides that  the  supreme  court  and  justices 
thereof  shall  have  power  to  Issue  writs  of  man- 
damus, etc.,  and  such  other  writs  as  may  be 
necessary  to  enforce  its  jurisdiction,  and  that 
the  legislature  may  confer  original  jurisdiction 
on  the  supreme  court  to  Issue  writs  of  quo  war- 
ranto and  mandamus  in  such  cases  as  may  be 
specified,  except  as  against  the  governor  of  the 
state. 

And  Texas  act  April  13,  1892,  providing  that 
the  supreme  court  or  any  justice  thereof  shall 
have  power  to  issue  writs  of  mandamus,  etc., 
and  all  writs  necessary  to  enforce  the  juris- 
diction of  the  court  in  term  time  or  vacation, 
and  may  issue  writs  of  mandamus  against  any 
district  Judge  or  officer  of  the  state  government, 
<*xcept  the  governor  of  the  state,  was  intended 
toy  the  legislature  to  confer  upon  the  supreme 
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court  that  original  jurisdiction  contemplated  hy 
the  Constitution  of  1891.  Pickle  v.  McCali,  86 
Tex.  212.  24  S.  W.  265. 

And  that  act.  authorizing  the  supreme  court 
to  issue  writs  of  mandamus  against  any  of- 
Hcer  of  the  state  government,  except  the  gov- 
ernor of  the  state,  which  can  only  be  done  in 
the  exercise  of  original  jurisdiction,  must  be 
deemed  to  have  been  Intended  to  confer  mcfa 
Jurisdiction  as  was  necessary  to  that  end. 
Ihid. 

The  legislature  thereby  sufficiently  specified 
the  cases  In  which  the  supreme  court  is  aathOT- 
ized  to  grant  the  writ  of  mandamus  in  its  or- 
iginal jurisdiction  within  the  meaning  of  the 
term  "specified"  as  employed  in  the  amendment 
of  1891  to  S  3  of  art.  5  of  the  ConstitncloD. 
Thomson  v.  Baker,  90  Tex.  163,  38  S.  W.  21. 

And  Texas  Laws,  1881,  i  4.  p.  7.  providing 
that  no  court  of  this  state  shall  have  power, 
authority,  or  jurisdiction  to  issue  the  writ  of 
mandamus,  or  any  other  mandatory  or  com- 
pulsory writ  or  process,  against  any  of  the  of- 
ficers of  the  executive  departments  of  the  gov- 
ernment to  compel  the  performance  of  any  act 
or  duty  which,  by  the  laws  of  the  state,  they 
are  authorized  to  perform,  is  modified,  and  re- 
mains in  force  as  modified,  by  the  Texas  act 
of  1892,  enacted  in  pursuance  of  the  power 
granted  by  the  amendment  to  art.  5  of  the  Con- 
stitution, so  that  the  supreme  court  has  power 
to  issue  a  writ  of  mandamus  against  any  head 
of  a  state  department  in  a  proper  case.  Mc- 
Kenzie  v.  Baker,  88  Tex.  669,  32  S.  W.  1038. 

Under  Tex.  Const.  1891  and  the  act  of  April 
13,  1892,  above  recited,  however,  power  is 
granted  In  cases  in  which  the  named  writs  may 
run  against  persons  as  distinguished  from 
courts,  and  the  facts  on  which  the  right  is 
t)ased  must  be  such  that  the  writ  of  mandamus 
is  a  proper  or  necessary  process  for  enforce- 
ment of  the  right  asserted,  and  the  person 
against  whom  the  original  jurisdiction  may  be 
exercised  must  be  a  state  officer  or  a  district 
judge.  Pickle  v.  McCall,  86  Tex.  212,  24  S. 
W.  265. 

Mandamus  was  also  issued  by  the  supreme 
court  as  an  original  proceeding,  in  May  v.  Fin- 
loy,  91  Tex.  352,  43  S.  W.  257 ;  Hogue  v.  Baker. 
92  Tex.  58,  45  S.  W.  1004:  Galveston,  H.  k 
N.  R.  Co.  V.  Hardy,  93  Tex.  340,  65  S.  W.  S22 : 
St.  Louis  S.  W.  R.  Co.  v.  Tod.  94  Tex.  632,  W 
S.  W.  778,  but  the  jurisdiction  of  the  court 
waa  not  questioned. 

So,  N.  D.  Const.  %  86,  providing  that  the  sn- 
preme  court,  except  as  otherwise  provided,  shall 
have  appellate  jurisdiction  only,  and  %  87 
thereof,  providing  that  it  shall  have  power  to 


1901. 


People  ex  rel,  Kogoubbk  v.  Chicago. 


855 


best  to  brinjg^  before  it,  but  that  such  origin- 
al jurisdiction  was  conferred  that  the  court 
of  highest  authority  in  the  state  should  have 
the  power  to  protect  the  rights,  interests, 
and  franchiseB  of  the  state,  and  the  rights 
and  interests  of  the  whole  people,  to  en- 
force the  performance  of  hiffh  official  du- 
ties affecting  the  public  at  large,  and,  in 
emergency  (of  which  the  court  itself  is  to 
determine),  to  assume  jurisdiction  of  cases 
affecting  local  public  interests,  or  private 
rights,  where  there  is  no  other  adequate 
remedy,  and  the  exercise  of  such  jurisdiction 
is  necessary  to  prevent  a  failure  of  justice. 
Third.  That  the  supreme  court  is  vested 
with  a  sound  legal  discretion  to  determine 
for  itself,  sus  the  question  mav  arise,  wheth- 
er or  not  the  case  presented  is  of  such  a 
character  as  to  call  for  the  exercise  of  ite 
original  jurisdiction. 


While  we  may  not  agree  with  all  that  has 
been  said  in  the  cases  cited  and  quoted  from 
in  other  states,  we  are  of  the  opinion  that 
the  general  principles  laid  down  are  sound 
doctrine,  and  are  applicable  to  the  constitu- 
tional grant  of  original  jurisdiction  to  this 
court  in  mandamus.  As  applicable  to  man- 
damus, the  Constitution  says  only  that  this 
court  shall  have  original  jurisdiction  in 
mandamus,  and  appellate  jurisdiction  in  all 
other  cases.  Now,  it  has  never  been  sup- 
posed that  this  provision  precluded  the  ap- 
pellate jurisdiction  of  this  court  in  manda- 
mus cases,  but  only  in  such  mandamus  cases 
as  should  be  heard  in  this  court  in  the 
first  instance.  This  court  haa  always  ree- 
ognized  the  right  of  review  ^n  this  court,  on 
error  or  by  appeal,  in  mandamus  cases 
heard  in  the  circuit  courte,  to  the  same  ex- 
tent as  in  other  cases;  and  it  would  be  an 


issue  writs  of  habeas  corpus,  quo  warranto,  cer- 
tiorari, inJuDctioD,  and  such  other  original  and 
remedial  writs  as  may  be  necessary  to  the 
proper  exercise  of  Its  jurisdiction,  and  shall 
have  tuitborltj'  to  hear  and  determine  the  same, 
vest  In  the  supreme  court  power  to  Issue  the 
writs  si^eclfled,  not  only  In  furtherance  of  other 
Jurisdiction,  but  also  In  the  exercise  of  orig- 
inal Jurisdiction,  since  two  of  the  enumerated 
writs  Jire  writs  which  could  be  Issued  only  In 
the  exercise  of  original  Jurisdiction,  and  the 
provision  would  be  nugatory  as  to  such  writs 
If  It  were  to  be  construed  as  conferring  appel- 
late lurlRdlction  only.  State  e^  rel,  Moore  v. 
Archibald,  6  N.  D.  359,  66  N.  W.  234. 

In  the  above  case  the  court  disapproved  of 
EoB  parte  Slraonton,  9  Port. (Ala,) 383  ;  ^d*  parf 6 
Mnnsony,  1  Ala.  98;  Ew  parte  Henderson,  43 
Ala.  392;  and  Ex  parte  White,  4  Fla.  165, — 
supra,  IV.  h,  2,  saying  It  could  not  concur  In  the 
reasoning  in  those  cases,  and  did  not  r^ard 
them  a.«»  sound,  and  could  not  follow  them. 

Mandamus  was  also  granted  by  the  supreme 
court  In  the  exercise  of  original  Jurisdiction, 
In  State  ea  rtl.  Wineman  v.  Dahl,  6  N.  D.  81, 
34  L.  R.  A.  97.  68  N.  W.  418;  State  ew  rel. 
T'lain  V.  Kalley.  8  N.  D.  90,  76  N.  W.  996 :  State 
f.r  ref.  Wolfe  v.  Falley,  9  N.  D.  450,  83  N.  W. 
860 :   but  its  Jurisdiction   was  not  questioned. 

V.  Rt'.strictions    and    limitatione    on    furUdic- 
Hon. 

a.  General  statement  as   to. 

The  general  rule  Is  that  the  constitutional 
and  statutory  provisions  conferring  Jurisdiction 
In  mandamus,  set  forth  and  considered  In  pre- 
vlouR  subdivisions  of  this  note,  are  regarded 
as  hv\T)g  as  broad  as  they  purport  to  be,  and 
as  conferring  all  the  power  and  Jurisdiction  In- 
cluded In  their  literal  terms;  and  that,  when 
the  court  has  refused  to  entertain  proceedings 
for  mandamus,  though  within  the  apparent 
scope  of  the  power  conferred.  It  has  been,  not 
upon  the  ground  of  want  of  Jurisdiction  or  of 
power  to  entertain  the  case,  but  on  the  ground 
that  the  case  was  not  a  proper  one  for  the  ex- 
ercise of  the  power ;  or  that,  under  the  circum- 
stances. Its  exercise  would  be  Impracticable. 
With  cases  of  this  class  we  are  not  concerned. 
There  are  cases,  however,  in  which  certain  lim- 
itations are  deemed  to  be  inherent  in  the  nature 
of  the  remedy,  so  that  It  must  be  regarded  that 
the  Intention  of  the  constitutional  or  statutory 
provision,  though  expressed  In  unlimited  terms. 
was  merely  to  confer  power  to  use  the  writ  as 
thus  Inherently  restricted  and  limited,  the  Ju- 
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risdlctlon  conferred  going  only  to  the  use  of 
the  writ  In  cases  in  which  it  Is  a  proper  rem- 
edy. In  that  class  of  cases  the  question  of 
Jurisdiction  is  involved,  and  they  are  the  ones 
which  will  be  considered  under  this  head. 

b.  CoTicurrent  jurisdiction    elsewhere  as  a  re- 
striction. 

As  stated  above  in  effect  (supra  V.  a),  the  fact 
that  some  other  court  has  concurrent  Jurisdic- 
tion with  the  court  of  last  resort  to  grant  or-; 
Iginal  writs  of  mandamus  Is  usually  regarded 
as  a  mere  reason,  based  on  practicability  and 
economy,  why  the  court  of  highest  Jurisdiction 
should  not  occupy  its  more  valuable  time  In 
granting  such  writs, — ^at  least  except  In  cases 
of  great  Importance ;  and  not  as  having  any 
effect  on  Its  Jurisdiction. 

Thus,  giving  a  district  court  power  to 
Issue  mandamus  In  a  particular  case  by 
statute  does  not  deprive  the  supreme 
court  of  its  Jurisdiction  to  issue  a  man- 
damus in  a  case  In  which  it  Is  a  prop- 
er remedy.  State  ex  rel.  Board  of  Trans- 
portation V.  Fi-emont,  E.  &  M.  Valley  R.  Co. 
22  Neb.  313,  35  N.  W.  118. 

And  a  grant  of  exclusive  original  Jurisdic- 
tion in  civil  cases,  given  to  a  lower  court,  will 
not  support  any  presumption  of  absence  of  Ja- 
risdlctlon  In  the  supreme  court  over  mandamus 
cases.  State  ex  rel.  Townsend  v.  Mclver,  2  S. 
C.  N.  S.  25. 

Nor  does  a  grant  to  the  supremo  court  of 
original  Jurisdiction  In  mandamus  over  state 
officers  give  exclusive  Jurisdiction,  so  that  an 
inferior  court  would  be  prevented  from  enjoin- 
ing the  same  officers  on  the  theory  that  In- 
junction is  correlative  to  mandamus.  Jones  v. 
Reed.  3  Wash.  57,  27  Pac.  1067. 

And  Minn.  Pub.  Stat.  S  17,  p.  633,  provid- 
ing that  the  several  district  courts  shall  have 
original  Jurisdiction  In  cases  of  mandamus,  does 
not  mean  exclusive  Jurisdiction,  and  does  not 
deprive  the  suprerae  court  of  the  Jurisdiction 
in  such  cases  conferred  by  Minn.  Const,  art. 
C.  §  2,  providing  that  the  supreme  court  shall 
have  original  Jurisdiction  in  such  remedial 
cases  as  may  be  prescribed  by  law.  Crowell  v. 
Lambert,  10  Minn.  369,  Gil.  295. 

So,  the  Judicature  act  of  1873,  S  25.  subd.  8, 
providing,  in  substance,  that  the  plaintiff  may 
''I aim  in  any  action  a  writ  of  mandamus  com- 
manding the  defendant  to  fulfil  any  duty  In  the 
fulfilment  of  which  the  plaintiff  Is  personally 
interested,  does  not  take  away  from  the  court 
of  Queen's  bench  Jurisdiction  which  It  previous- 
ly possessed  to  Issue  a  mandamus  to  a  corpo- 
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unreajBonable  interpretation  of  this  sectioii 
of  the  Constitution  to  say  that  this  court 
has  original  jurisdiction  in  all  mandamus 
cases,  and  therefore  no  appelate  jurisdic- 
tion in  mandamus.  A  reasonable  construc- 
tion must  be  placed  on  this  provision,  and 
the  law  relating  to  mandamus  as  it  was 
when  the  Constitution  was  adopted  may 
well  be  considered.  At  that  time  §  10  of 
the  practice  act  and  the  act  revising  the  law 
relating  to  mandamus  had  not  been  passed, 
and  mandamus  was  regarded  in  this  state, 
and  always  had  beenj  as  a  hisrh  prerogative 
writ,  as  it  was  at  common  law.  People  ew 
rel,  Harless  v.  Hatch,  33  111.  9;  Yorktovm 
Ilightcay  Comrs,  v.  People  ea>  rel,  Bonker, 
66  111.  339;  Bpringfield  d  I.  S.  E.  R,  Co.  v. 
Wajffie  County  Clerk,  74  111.  27.  After  the 
passage  of  those  acts,  and  in  People  ew  rel. 
Sullwan  V.  Weber,  86  111.  283,  it  was  said: 


''The  writ  of  mandamus  is  not  now,  as 
formerly,  a  prerogative  writ.  It  is  nothing 
more,  under  our  statute,  than  an  ordinary 
action  at  law  in  cases  where  it  is  the  ap- 
propriate remedy.  Yet  it  is  to  be  issued  m 
the  discretion  of  the  court.''  But  in  People 
ew  rel,  Cunningham  v.  Thistlewood,  103  IlL 
139,  we  held  that  the  statute  regulating  the 
practice  in  mandamus  cases  has  no  applica- 
tion to  practice  in  the  supreme  court.  It 
was  designed  to  regulate  the  practice  in  the 
circuit  courts,  and  not  in  this  court.  How- 
ever, the  practice  in  such  cases  in  this  court 
will  be  made  to  conform,  as  nearly  as  may 
be,  to  that  of  the  circuit  courts  as  regulated 
by  statute.  The  summons  will  not  be 
awarded  as  matter  of  course,  but  only  upon 
cause  shown  by  the  petition;  and  the  peti- 
tion can  be  filed  only  upon  leave  granted  for 
that  purpose.    See  also,  to  the  same  effect. 


ration  directing  It  to  register  a  transfer  of 
shares  therein.  Queen  v.  Lamboum  Valley  R. 
Co.  L.  R.  22  Q.  B.  Dlv.  463. 

And  the  fact  that  by  Wyo.  Const,  art.  6,  fi 
10,  district  courts  and  their  judges  are  given 
power  to  issue  writs  of  mandamus,  does  not  de- 
prive the  Judges  of  the  supreme  court  of  power 
to  issue  alternative  writs  of  mandamus,  under 
Wyo.  Const,  art  6,  S  3,  and  Wyo.  Terr.  Rev. 
Stat.  I  3077,  so  as  to  prevent  the  judges  of  the 
supreme  court  from  acting  except  as  judges  of 
the  supreme  court  in  banc.  State  ew  rek  Ben- 
nett V.  Barber,  4  Wyo.  56,  32  Pac.  14.' 

Nor  is  the  supreme  court  of  appeals  of  Vir- 
ginia deprived  of  its  original  jurisdiction  in 
mandamus,  conferred  by  Va.  Code,  |  8086,  by 
the  fact  that  a  subordinate  court  is  also  given 
jurisdiction  in  mandamus,  on  the  theory  that 
because  the  subordinate  court  was  open  to  the 
petitioner  he  ought  to  have  pursued  his  remedy 
there,  and.  not  having  done  so,  is  not  within 
the  jurisdiction  of  the  court  of  appeals.  Clay 
V.  Ballard,  87  Va.  787,  13  S.  B.  262. 

And  the  jurisdiction  of  the  supreme  court  of 
Missouri  to  Issue  a  writ  of  mandamus  as  an 
original  writ  is  not  dependent  upon  the  fact 
that  it  would  have  appellate  jurisdiction  In  the 
snme  matter,  and  Its  jurisdiction  is  not  sub- 
ject to  objection  that  like  jurisdiction  is  given 
to  the  courts  of  appeals  to  hear  and  determine 
original  remedial  writs,  and  that  the  supreme 
court  would  have  no  appellate  jurisdiction  with 
i-eference  to  the  subject-matter,  mandamus  be- 
ing in  no  sense  a  writ  of  review.  State  ew  rel. 
St.  Louis  Public  Schools  v.  Tracy,  94  Mo.  217, 
6  S.  W.  709.  But  see  State  ew  rel,  Parker- 
Washlngrton  Co.  v.  Jones,  142  Mo.  854,  44  S.  W. 
224.  infra. 

Nor  does  a  provision  in  an  act  to  regulate 
railroads,  prevent  unjust  discrimination,  pro- 
vide for  a  board  of  transportation,  and  define 
Its  duties,  giving  authority  to  proceed  by  or- 
iginal writ  of  mandamus  In  the  supreme  court 
In  certain  mentioned  cases,  for  the  enforcement 
of  the  orders  of  such  board,  and  providing  other 
remedies  in  a  district  court  for  other  cases, 
give  the  district  court  exclusive  jurisdiction  in 
the  latter  class  of  cases.  The  test  to  be  ap- 
plied in  determining  the  right  to  relief  Is 
whether  the  relator  has  a  clear  legal  right  to 
such  writ,  and  whether  he  has  any  other  ade- 
quate legal  remedy.  State  ew  rel.  Board  of 
Transportation  v.  Fremont,  E.  &  M.  Valley  R. 
Co.  22  Neb.  313,  35  N.  W.  118. 

So.  In  State  v.  Breese,  15  Kan.  123,  It  was 
held  that,  while  the  power  of  the  supreme  court 
to  compel  the  performance  by  an  officer  of  the 
district  court  of  a  duty  devolving  upon  him  by 
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virtue  of  such  office  is  unquestioned,  it  will 
generally  refuse  an  application  for  a  mandamus 
for  that  purpose.  In  the  absence  of  a  showing 
of  satisfactory  reasons  for  not  first  applying  to 
the  district  court. 

And  in  People  ew  rel.  Wolpert  v.  Rogers,  12 
Colo.  278,  20  Pac.  702,  it  was  held  that  even  In 
cases  puhliM  juris  the  supreme  court  may  de- 
cline to  assume  original  jurisdiction  when  sat- 
isfied that  the  issue  can  be  fully  determined 
and  the  rights  of  all  parties  preserved  and  en- 
forced In  the  lower  courts;  but  the  case  was 
one  of  Injunction,  and  not  mandamus. 

And  there  are  numerous  cases,  not  deemed 
to  be  within  the  scope  of  this  note,  In  which 
the  denial  of  the  writ  has  been  put  on  the  ex- 
press ground  that  the  supreme  court  would  not 
do  that  which  might  be  Just  as  well  done  by 
a  lower  court.  Some  of  the  cases,  however, 
hold  that  concurrent  jurisdiction  in  another 
court  defeats  the  jurisdiction  of  the  court  of 
last  resort  under  peculiar  constitutional  pro- 
visions giving  the  remedy  when  "necessary,** 
on  the  ground  that  this  fact  defeats  the  neces- 
sity. And  some  of  them  hold,  without  qualifl- 
catlon  and  without  reference  to  provisions  as 
to  the  use  of  the  remedy  when  necessary,  that 
Jurisdiction  In  a  lower  court  defeats  that  of  tbe 
court  of  last  resort,  probably  upon  the  theory 
that  another  adequate  remedy  exists. 

Thus.  Iowa  act  1886,  p.  28,  §  1,  providing 
that  the  supreme  court  of  the  territory  shall 
have  and  exercise  an  appellate  jnrtsdictloa 
only,  and  f  2  thereof,  providing  that  the  sa- 
preme  court  shall  have  power  to  issue  writs  of 
mandamus,  etc.,  and  all  other  writs  and  process 
not  specially  provided  for  by  statute  which  may 
be  necessary  to  enforce  the  administration  of 
right  and  justice  throughout  the  territory,  does 
not  permit  the  granting  of  the  writ  In  all  cases 
whenever  required  for  these  purposes,  but  only 
when  Its  Interposition  becomes  necessary.  And 
the  supreme  court  has  no  jurisdiction  over  tlie 
matter  of  Issuing  mandamus  where  the  dis- 
trict courts  are  fully  competent  for  that  pur- 
pose, thus  rendering  the  exercise  of  the  power 
by  the  supreme  court  unnecessary  In  ordinary 
cases.  United  States  ew  rel.  Davenport  v.  Da- 
buque  County,  Morris  (Iowa)  81;  Westbrook 
V.  Wicks,  36  Iowa,  382. 

But  the  supreme  court  of  Iowa  may  Issue  a 
mandamus  to  a  district  court,  under  Iowa  Rev. 
S  3764,  when  necessary  to  enable  It  to  exercise 
Its  legitimate  power.  Westbrook  v.  Wicks,  86 
Iowa,  382. 

So,  the  necessity  for  the  issue  of  writs  by 
the  supreme  court,  under  the  proviso  to  the 
Alabama   constitutional   provision,  anthorlalng 
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People  ex  rel.  Jackeon  v.  Suburban  B,  Co. 
178  111.  604,  49  L.  R.  A.  650,  63  N.  E.  349. 
In  People  ea  rel.  Sullivan  v.  Weber,  86  111. 
283,  the  court  was  speaking  of  the  effect  of 
the  statute  in  modifying  the  character  of 
the  writ  as  it  existed  at  common  law,  mak- 
ing it  conform  to  ordinary  dvll  actions,  but 
we  have  held  that  the  grant  of  original  ju- 
risdiction -by  the  Constitution  cannot  be 
abridged  or  enlarged  by  the  legislature. 
Cam^ell  v.  Campbell,  22  111.  664;  Bryant 
V.  People,  71  111.  32.  As  has  been  said  of 
similar  grants  of  jurisdiction  in  other 
states,  the  principal  jurisdiction  of  this 
court  is  appellate,  and  the  exercise  of  its 
limited  original  jurisdiction  should  not  be 
allowed,  when  there  are  other  courts  having 
the  same  original  jurisdiction,  to  so  crowd 
the  docket  and  occupy  the  time  of  the  court 
as  to  interfere  with  the  performance  of  its 


appellate  duties.  It  is  the  policy  of  the  law 
that  parties  shall  be  suea  in  the  county 
where  they  reside,  and  that  both  local  and 
private  controversies  shall  be  first  heard  in 
the  local  courts,  where  there  will  be  the 
least  inconvenience  and  expense  to  the  par- 
ties. We  cannot  allow  a  practice  to  be  con- 
,  tinned  which  has  heretofore,  to  some  extent, 
;  been  allowed  by  the  indulgence  of  the  court 
until  it  has  become  burdensome,  not  only  to 
litigants,  but  to  this  court  as  well,  and  has 
consumed  much  of  its  time  which  is  neces- 
saiy  for  the  consideration  of  cases  on  error 
or  appeal,  by  concentrating  upon  our  docket 
a  large  number  of  cases  which  would  other- 
wise be  distributed  amon^  the  different  local 
courts.  No  juiy  is  provided  for  this  court 
to  determine  issues  of  fact,  nor  is  it  the 
rule  to  hear  witnesses  here,  and  the  practice 
is  to  send  such   issues  down  to  the  local 


It  to  Issue  writs  of  Injunction,  mandamus,  ha- 
beas corpus,  QUO  warranto,  and  such  other  reme- 
dial and  original  writs  as  may  be  necessary  to 
give  it  a  general  superintendence  and  control 
of  inferior  jurisdictions,  cannot  be  said  to 
arise  If  there  is  any  other  court  or  judge  in  the 
state  who  has  authority  to  issue  such  writs; 
and  the  application  should  be  made  in  the  first 
instance  to  such  other  courts  or  judges  as  have 
such  power.    Er  parte  Henderson,  48  Ala.  892. 

And  where  the  circuit  courts  and  other  courts 
In  a  county  have  suj>erviBory  jurisdiction  over 
Inferior  courts,  such  as  a  police  court  of  a  city, 
the  statute  impliedly  prohibits  the  supreme 
court  from  exercising  original  jurisdiction  in 
respect  to  writs  of  mandamus  addressed  to  such 
police  court.  State  v.  Hewlett,  124  Ala.  471, 
27  So.  18. 

So,  in  Re  Giles  (Ala.)  82  So.  167,  it  was 
held  that,  even  if  a  board  of  registrars  were 
one  of  the  bodies  which  the  supreme  court  had 
jurisdiction  to  control  by  an  original  writ  of 
mandamus,  it  could  never  be  necessary  for  it 
to  control  such  a  board  by  the  original  writ 
where  the  circuit  courts  or  other  courts  of  like 
Jurisdiction  have  power  to  issue  such  writs.  In 
such  case  his  petition  should  be  addressed  to 
those  courta 

See  also,  in  this- connection,  Ea  parte  Pear- 
son, 76  Ala.  521,  supra,  IV.  h,  2. 

So,  in  Eat  parte  Allls,  12  Ark.  101,  it  was 
held  that  the  supreme  court  of  Arkansas  has 
no  jurisdiction  to  issue  a  mandamus  to  compel 
the  Inspector  of  the  penitentiary  to  certify  to 
the  auditor  the  quarterly  compensation  of  the 
contractor  for  building  a  wall  around  the  pen- 
itentiary, the  circuit  court  being  competent  to 
hear  and  determine  the  application,  and  the 
jurlsdictloQ  invoked  being  original  and  not  ap- 
pellate. 

And  in  Ea  parte  Barber,  12  Ark.  165,  an  ap- 
plication to  the  supreme  court  for  a  mandamus 
to  compel  the  secretary  of  state  to  turn  over 
to  the  supreme  court  librarian  certain  state  re- 
ports appropriated  to  the  supreme  court  li- 
brary by  statute  was  refused  on  the  ground 
that  the  circuit  court  of  the  county  was  com- 
petent to  grant  the  relief  asked  for. 

In  Webb  v.  Hanger,  1  Ark.  121,  however,  in 
which  a  judge  of  the  district  court  had  refused 
an  appeal  to  the  circuit  court,  mandamus  was  Is- 
sued by  the  supreme  court  to  compel  him  to 
allow  such  appeal,  on  the  theory  that  the  su- 
preme court  has  power  to  control  and  regulate 
Its  proceedings,  under  the  express  clause 
of  the  Constitution  conferring  upon  it  power 
to  issue  writs  of  mandamus,  etc.;  but  It  was 
said  that  the  supreme  court,  except  In 
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otherwise  directed  by  the  Constitution,  has  ap- 
pellate jurisdiction  only,  and  the  writ  would  ap- 
pear to  have  been  issued  under  its  appellate 
Jurisdiction. 

So,  in  State  ew  rel.  South  Carolina  R.  Co.  v. 
Columbia  &  A.  R.  Co.  1  S.  C.  N.  S.  46,  it  was 
held  that  S.  C.  Const,  art.  4,  f  4,  Intended  to 
confer  on  the  circuit  court  exclusive  original 
Jurisdiction  in  all  actions,  as  well  ea  delicto 
aB  ex  contractu,  and  to  deprive,  except  as  ex- 
cepted, all  other  courts  of  any  control  over  the 
class  of  cases  comprised  In  It. 

And  in  State  ea  rel.  Radl  v.  Shaughnessey, 
86  Wis.  646,  57  N.  W.  1105,  which  was  a  quo 
warranto  case,  it  was  said  that,  where  the  cir- 
cuit court  has  jurisdiction  over  a  writ  on  a 
proper  application,  a  supreme  court  will  refuse 
to  take  orlgiual  jurisdiction,  except  where  the 
question  affects  the  state  at  large,  that  court 
Judging  of  the  contingency  in  each  case  for  it- 
self. 

And  in  State  ea  rel  School  Dist.  No.  1  v. 
Clay,  3  Wyo.  893,  81  Pac.  409,  it  was  said  that 
the  supreme  court  Is,  or  should  be,  essentially 
a  court  of  api;)ellate  Jurisdiction,  with  perhaps 
a  limited  original  Jurisdiction  where  strong 
special  reasons  therefor  intervene,  and  that  the 
propriety  of  such  original  jurisdiction  In  any 
case  in  a  court  of  last  resort  has  been  seriously 
questioned.  Involving,  as  it  does,  the  sacrifice  of 
the  right  and  benefit  of  a  re-examinatlon  in  an 
appellate  court ;  and  such  Jurisdiction  will  not, 
therefore,  be  extended  by  construction. 

And  see  also  this  case  set  forth  eupra,  IV. 
h,  2. 

And  in  State  ea  rel.  Parker-Washington  Co. 
V.  Jones,  142  Mo.  864,  44  S.  W.  224,  the  su- 
preme  court  refused  to  take  original  jurisdic- 
tion of  a  proceeding  by  which  the  relator 
sought  a  peremptory  mandamus  to  the  mayor 
and  common  council  of  a  city  to  require  them 
to  confirm  an  agreement  for  city  work  let  to 
the  relator  by  the  city  engineer,  under  a  city 
ordinance,  under  the  rule  that  the  supreme 
court  will  not  entertain  applications  for  ex- 
traordinary remedies  when  application  can  be 
made  to  the  circuit  court  in  the  first  instance, 
unless  the  case  is  one  of  more  than  ordinary 
magnitude  and  importance,  saying  that  there 
ore  limitations  to  be  observed  In  the  exercise 
of  their  original  Jurisdiction  in  mandamua 
But  see  State  ea  rel.  St.  Louis  Public  Schools 
V.  Tracy,  94  Mo.  217,  6  S.  W.  709,  supra. 

So,  In  Rveritt  v.  Hughes  County,  1  S.  D. 
365,  47  N.  W.  296,  it  was  held  that  the 
Intent  of  S.  D.  Const,  art.  5,  |  2,  providing 
that  the  supreme  court,  except  as  otherwise 
provided  in  that  Constitution,  shall  have  ap- 
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court  for  trial  before  a  jury.  Now,  no  rea- 
eoQ,  legal  or  otherwise,  is  perceived  whv 
such  cases  should  not  be  brought,  the  plead- 
ings settled,  issues  made,  the  trial  had,  and 
judgment  rendered  in  the  proper  local  tri- 
bunal, leaving  to  this  court,  in  the  exercise 
of  its  appellate  jurisdiction,  the  correction 
of  errors  only.  It  would  be  impracticable 
to  adopt  or  ajinounce  any  precise  rule  which 
would  be  applicable  to  all  cases  that  may 
arise,  nor  shall  we  attempt  to  do  so;  but 
the  general  rules  hereinbefore  stated  will  in 
most  cases  enable  the  bar  to  determine 
whether  or  not  any  particular  case  is  a 
proper  one  for  originsJ  cognizance  in  this 
court.  At  all  events,  these  general  rules 
will  hereafter  be  enforced,  and  petitions  for 
mandamus  inconsistent  with  them  will  not 
be  allowed  to  be  filed  originally  in  this 
court. 


The  motion  of  the  defendants  to  dismiss 
the  petition  will  be  allowed,  and  the  petition 
will  he  dismissed, 

Magnidery  J.,  dissenting: 

Under  the  doctrine  that  the  jurisdictioa 
to  issue  the  original  writ  of  mandamuB,  con- 
ferred upon  this  court  by  the  Consfitutioii^ 
must  be  confined  to  prerogative  cases 
brought  for  the  purpose  of  redressing  public 
grievances,  and  which  affect  the  people  of 
the  state  at  large,  the  majority  opinion 
tiolds,  in  substance,  that  here  the  applica- 
tion is  made  for  the  purpose  of  obtaining  re- 
lief in  a  matter  which  is  purely  private  and 
local.  I  am  unable  to  concur  in  this  view. 
Tlie  city  holds  the  fee  of  the  public  streela 
in  trust  for  the  use  of  the  people  and  the 
public.  In  permitting  private  parties  to 
encroach  upon  the  public  streets  for  private 


pellate  Jurisdiction  only,  and  $  3  thereof,  pro- 
viding that  the  supreme  court  and  the  Judges 
thereof  shall  have  power  to  Issue  writs  of  man- 
damus, quo  warranto,  certiorari,  injunction, 
and  other  original  and  remedial  writs,  with  au- 
thority to  hear  and  determine  the  same  In  such 
cases  and  under  such  regulations  as  may  be 
prescribed  by  law,  the  power  to  issue  such 
writs  having  also  heen  conferred  upon  the  cir- 
cuit courts  and  Judges  thereof  by  §  14  of  the 
same  article,  was  that  the  original  Jurisdiction 
should  be  exercised  only  In  cases  where  or- 
dinary Jurisdiction  and  ordinary  remedies  were 
not  adequate  to  give  the  relief  sought,  and  it 
is  to  be  exercised  only  in  cases  when,  in  the 
Judgment  of  the  supreme  court.  Its  exercise  Is 
called  for;  but  the  case  was  one  of  certiorari, 
and  not  mandamus. 

Kut  the  supreme  court  may  issue  a  man- 
damus to  the  clerk  of  the  district  court  having 
custody  of  the  record  of  a  Judgment  to  compel 
him  to  issue  execution  thereon,  where  It  ap- 
pears that  an  application  to  the  Judge  of  the 
district  court  for  an  order  for  such  execution 
would  be  fruitless.  Mendenhall  v.  Burnette, 
58  Kan.  355,  49  Pac.  93. 

And  a  supreme  court  may  issue  a  mandamus 
on  relation  of  a  township  treasurer  to  compel 
the  respondent  to  turn  over  money,  books, 
papers,  and  effects  belonging  to  the  office  of 
the  township  treasurer,  where  the  public  inter- 
ests require  Immediate  disposition  of  the  case, 
and  forbid  a  delay  necessary  In  awaiting  an  op- 
portunity to  apply  to  the  circuit  court.  Lor- 
anjrer  v.  Navarre,  97  Mich.  615,  58  N.  W.  47. 

But  a  statement  by  the  relator  In  an  appli- 
cation for  a  mandamus  In  the  exercise  of  the 
original  jurisdiction  of  the  supreme  court,  that 
the  circuit  Judge  had  expressed  an  opinion  in 
regard  to  some  of  the  matters  or  questions  In- 
volved, it  not  being  claimed  that  he  was  dis- 
qualified, furnishes  no  sufficient  reason  for  the 
granting  of  the  writ  by  the  supreme  court. 
State  ecp  rel.  Oshkosh  Bd.  of  Edu.  v.  Haben,  22 
Wis.  101. 

And  a  statement  by  the  relator  on  such  an 
application,  that  he  is  informed  and  believes 
the  application  made  In  the  first  instance  to 
the  district  court  would  be  unavailing,  alleg- 
ing that  the  judge  thereof  had  announced  that 
he  would  consider  acts,  the  validity  of  which 
were  involved  In  the  application,  as  valid  and 
constitutional  until  otherwise  determined  by 
the  supreme  court,  furnishes  no  reason  for  ap- 
plying directly  to  the  supreme  court.  Wright 
V.  Kelley  (Idaho)  43  Pac.  565. 

And  the  fact  that  the  supreme  court  is  sit- 
ting at  the  county  seat  of  a  connty  whose  of- 
58  L.  R.  A. 


fleers  are  respondents  in  a  writ  will  not  ex- 
empt relator  from  the  rule  as  to  first  applying 
to  the  lower  court  or  Its  Judge.  And  that  ttie 
circuit  court  having  jurisdiction  of  a  cause  Is 
not  in  session  presents  no  sufficient  reason  for 
invoking  the  original  Jurisdiction  of  the  sn- 
preme  court,  since  the  Judge  of  the  lower  court, 
as  well  as  the  court,  is  competent  to  Issue,  hear, 
and  determine  the  writ.  E^veritt  v.  Hughes 
County,  1  S.  D.  365,  47  N.  W.  296.  But  this 
was  a  certiorari,  and  not  a  mandamus,  case. 

See  also,  on  this  subject,  infra,  V.  e.  Restric- 
tion as  to  matters  puhlid  juris.  And  see 
Jones  V.  Reed,  3  Wash.  57.  27  Pac.  1067,  supra, 
IV.  f ;  Crowell  v.  Lambert,  10  Minn.  369,  GIL 
295,  infra,  V.  c. 

c.  Want  of  proper  fadlities  as  a  restriction. 

Some  of  the  courts  have  taken  the  constitu- 
tional and  statutory  provisions  conferring  pow- 
er on  courts  of  last  resort  to  entertain  original 
Jurisdiction  In  mandamus  to  have  been  Intended 
to  empower  them  to  do-  only  that  which  they 
have  the  proper  facilities  for  doing. 

Thus,  a  provision  of  law  giving  to  the  su- 
preme court  original  Jurisdiction  in  mandamus 
proceedings  In  such  cases  as  are  provided  by 
law  gives  that  court  no  original  Jurisdiction  in 
a  case  In  which  the  respondent  Is  entitled  to 
and  demands  a  Jury  trial,  where  no  provision 
has  been  made  by  law  for  a  jury  trial  In  the 
supreme  court.  Territory  ex  rel.  Galbralth  v. 
Chicago,  R.  I.  &  P.  R.  Co.  2  Okla.  108,  89  Pae. 
389. 

And  the  amendment  to  the  Texas  Constitu- 
tion, of  September  22,  1891,  providing  that  the 
supreme  court  shall  have  appellate  Jurisdiction 
only,  except  as  herein  specified,  the  specified  ex- 
ception being  found  in  art  5,  |  3,  thereof,  pro- 
viding that  the  legislature  may  confer  original 
Jurisdiction  on  the  supreme  court  to  issue  writs 
of  quo  warranto  and  mandamus  In  such  cases 
OR  may  be  specified,  except  as  against  the  gov- 
ernor of  the  state,  and  the  acts  passed  In  pur- 
suance thereof,  were  not  intended  to  confer 
Jurisdiction  upon  the  supreme  court  to  try  a 
case  of  mandamus  in  which  the  act  which  Is 
sought  to  be  compelled  may  involve  the  deter- 
mination of  a  doubtful  question  of  fact,  since 
such  provisions  were  not  designed  to  effect  a 
modification  of  the  right  of  trial  by  Jury  given 
by  the  Bill  of  Rights,  so  as  to  make  it  applica- 
ble to  the  supreme  court.  Teat  v.  McOaugh- 
ey,  85  Tex.  478,  22  8.  W.  802. 

These  provisions  were  intended  to  em- 
power the  supreme  court  to  issue  writs  of 
mandamus  only  where  the   facts   were  nndls- 
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purposes,  it  is  guilty  of  a  violation  of  the  i 
trust  which  it  holds  for  the  benefit  of  the  | 
people,  even  though  such  private  parties  pay  j 
for  the  privilege  granted  them.     The  orig- 1 
inal  writ  of  mandamus  in  this  case  is  sum  | 
out  for  the  purpose  of  compelling  the  city  | 
of    Chicaso    to     remove    an    encroachment , 
which  it  has  permitted  to  exist  in  favor  of  i 
private  parties  in  violation  of  the  trust  so  | 
imposed  upon  it  in  favor  of  the  public.    The 
writ  of  mandamus  asked  for  in  this  cajse 
is  a  writ  to  be  issued  against  the  city  of 
Chicago  as  a  municipality.    The  city,  as  a 
municipality,  is  an  agency  of  the  state,  and 
holds  the  fee  of  the  streets   in  trust,   not 
merely  for  the  people  of  Chicago,  but  in 
trust  for  the  people  of  the  state  at  lar^. 
In  Chicago  v.  Rumsey,  87   111.  348,  which 
was  an  action  on  the  case,  brought  against 
the  city  of  Chicago  for  damages  alleged  to 


have  been  sustained  to  real  estate  in  conse- 
quence of  the  construction  of  a  tunnel  un- 
der the  Chicago  river  in  Lasalle  street,  we 
said  (p.  355)  :  *^e  do  not  regard  it  of 
any  practical  importance  whether  it  is  more 
technically  accurate  to  say  the  fee  of  this 
street  is  in  the  state  or  in  the  city.  If  it 
shall  be  said  to  be  in  tiie  corporation,  there 
can  be  no  pretense  for  saying  that  it  is  in 
it  otherwise  than  as  an  agency — a  mere 
creature  of  the  state — existing  only  by  au- 
thority of  the  legislature,  and  at  all  times 
under  its  paramount  supervision  and  con- 
trol, and,  if  it  shall  be  said  to  be  in  the 
state,  it  can  only  be  said  to  be  there  for  the 
purpose  of  holding  it  for  a  street  of  the 
city ;  and  in  either  case  the  sole  purpose  and 
end  to  be  attained  is  precisely  the  same, — 
the  holding  it  for  the  uses  of  a  street  of  the 
city  for  the  benefit  of  the  public;  not  the 


puted  and  the  right  clear  and  unquestioned,  j 
since  that  court  has  none  of  the  powers  con- 
ferred by  law  upon  the  lower  courts  to  take 
depositions,  issue  subpcenas  and  other  process 
necessary  to  the  trial  of  issues  of  fact.  De 
Poyster  v.  Baker,  89  Tex.  155,  34  S.  W.  106. 

And  the  supreme  court  has  no  jurisdiction 
thereunder  over  a  proceeding  by  mandamus  in 
which  it  is  sought  to  compel  the  commissioners 
of  the  general  land  office  to  cancel  a  patent  is- 
sued nearly  half  a  century  before  and  delivered 
to  some  unknown  person  and  now  in  possession 
of  an  adverse  claimant  of  the  land,  which  it 
purports  to  convey  and  to  issue  another  in  its 
stead,  on  the  ground  that  the  commissioner  who 
Issued  It  mistook  the  name  in  the  certificate, 
and  that  there  was  no  such  person  as  the  one 
described,  as  such  proceeding  would  not  Involve 
a  clear  legal  right,  and  the  determination  of  the 
right  would  be  dependent  upon  a  doubtful  ques- 
tion of  fact.  Teat  v.  McGaughey,  85  Tex.  478, 
22  S.  W.  302. 

So,  sincre,  under  Minn.  Const,  art.  6,  |  2. 
there  can  be  no  trial  by  Jury  In  the  supreme 
court,  and  as  the  defendant  in  a  proceeding  by 
alternative  writ  of  mandamus  is  entitled  to 
have  a  trial  by  Jury  If  he  demand  it,the  supreme 
court  has  no  Jurisdiction  of  the  alternative 
writ,  as  a  court  cannot  take  Jurisdiction  of  an 
action  in  which  it  has  no  power  to  proceed  to 
final  Judgment,  but  it  may  issue  a  peremptory 
writ  on  notice,  giving  opportunity  to  give  rea- 
sons why  the  writ  should  not  be  issued.  Har- 
klns  V.  Scott  County,  2  Minn.  842,  Gil.  294; 
State  rx  rel.  Colter  v.  Burr,  28  Minn.  40,  8  N. 
W.  800. 

And  Minn.  Laws  1862,  chap.  18,  p.  71,  tak- 
ing away  from  the  supreme  court  the  right  to 
try  an  issue  of  fact  raised  In  a  mandamus  pro- 
ceed int?,  or  to  order  the  trial  of  such  Issue  by  a 
Jury,  does  not  cut  olT  the  concurrent  Jurisdic- 
tion of  the  supreme  court  with  the  district 
courts  in  mandamus,  but  leaves  it  with  power 
to  issue  peremptory  writs,  and  with  power, 
under  §  3  of  the  act  of  1862,  to  issue  writs  to 
be  directed  to  a  district  court  or  a  Judge  there- 
of in  his  official  capacity.  Crowell  v.  Laml)ert, 
10  Minn.  .369,  Gil.  205. 

The  supreme  court  of  Montana,  however,  Is 
not  deprived  of  Jurisdiction  In  mandamus  by 
the  fact  that  the  statute  provides  that  the  is- 
sue of  fact  In  mandamus  may  be  tried  by  a 
Jury,  on  the  theory  that  there  is  no  law  author- 
izing the  supreme  court  to  call  a  Jury,  since 
the  statute  with  relation  to  mandamus  pro- 
vides that  an  Issue  of  fact  may  be  sent  to  a 
Jury  for  trial,  and  for  this  purpose  the  case 
58  L.  R.  A. 


may  be  sent   to  any  county  in   the  territory. 
Chumasero  v.  Potts,  2  Mont.  242. 

And  the  fact  that  the  supreme  court  of  Penn- 
sylvania has  no  power  to  try  an  Issue  of  fact 
out  of  the  county  of  Philadelphia  does  not  af- 
fect its  Jurisdiction  in  a  mandamus  case,  since 
mandamus  differs  from  quo  warranto  in  that  in 
mandamus  the  court  may  proceed  to  the  end 
without  trying  any  fact.  Com.  ew  rel.  Witmer 
V.  Lancaster  County,  6  Binn.  5. 

d.  Another  adequate  remedy  as  a  reatriotion. 

1.  General  rules. 

With  reference  to  the  existence  of  another 
adequate  rempdy,  as  in  case  of  the  existence 
of  concurrent  Jurisdiction  in  another  court, 
courts  of  last  resort  have  time  and  again  re- 
fused to  entertain  original  proceedings  for 
mandamus,  not  on  the  ground  that  the  exist- 
ence of  another  adequate  remedy  deprived  them 
of  Jurisdiction,  but  on  the  ground  that  the  case  in 
hand  was  not  a  proper  one  for  the  exercise  of 
their  Jurisdiction,  since  the  party  should  have 
resorted  to  his  other  remedy ;  and  it  has  been 
expressly  stated  that  the  rule  that  mandamus 
will  not  issue  is  merely  one  for  the  regulation 
of  the  discretion  of  the  court,  and  not  one  of 
Jurisdiction. 

Thus,  in  Re  Barlow,  30  L.  J.  Q.  B.  N.  S.  271, 
5  L.  T.  N.  S.  289,  it  was  held  that,  where  there 
is  a  remedy  equally  convenient,  beneficial,  and 
effectual  a  mandamus  will  not  be  granted  by 
t  he  court  of  Queen's  bench ;  but  this  is  not  a 
rule  of  law,  but  a  rule  regulating  the  discr^ 
tion  of  the  court  in  granting  the  writ,  and,  un- 
less the  court  can  see  clearly  that  there  is  no 
other  remedy  equally  convenient,  beneficial, 
and  effectual,  the  writ  will  not  be  granted. 

So,  in  Com.  v.  Baroux,  36  Pa.  262.  which  was 
a  case  of  a  petition  for  a  mandamus  to  the 
commissioner  of  markets  of  a  city  to  compel 
him  to  let  stalls  In  the  markethouse  to  farmers, 
while  disallowing  the  writ  of  mandamus,  it 
was  said  by  the  court  that  it  had  no  doubt  of 
its  authority  to  allow  it  and  to  proceed  to  hear 
and  determine  the  case,  but  that  it  was  in  its 
discretion  to  refuse  it  as  an  original  case  if 
there  be  an  adequate  remedy  in  another  form 
or  before  another  court. 

But  the  rule  has  been  laid  down  positively 
In  many  cases  that  a  writ  of  mandamus  can  be 
granted  only  where  there  is  a  specific  legal 
right  and  no  other  legal  remedy  adequate  to  en- 
force that  right.  Ex  parte  Jones,  1  Ala.  15 : 
State  ew  rel  Mead  v.  Dunn,  Minor  (Ala.)  46, 
12  Am.  Dec.  25;  Wright  v.  Kelley  (Idaho)  43 
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citizens  of  the  city  alone,  but  the  entire  pub- 
lic, of  which  the  legislature  is  the  represen- 
tative. .  .  .  Cities,  towns,  etc.,  possess 
and  can  exercise  only  such  authority  and 
control  in  regard  to  their  streets  as  may  be 
del^ated  by  the  legislature.  They  have  no 
inherent  power  or  authority  in  this  respect, 
and  can  act  only  in  subordination  to  the 
paramount  authority  of  the  legislature." 
Inasmuch  as  the  city  of  Chica^  can  exer- 
cise only  such  authority  and  control  in  re- 
gard to  its  public  streets  and  alleys  as  is 
delegated  to  it  by  the  legislature  under  the 
city  incorporation  act,  which  is  its  charter, 
it  is  fitting  that  the  supreme  judicial  tri- 
bunal of  the  state,  in  the  exercise  of  its  pre- 
rogative power,  should  be  called  upon  to  com- 
pel the  city  to  exercise  such  autnority  and 
control  in  conformity  with  the  terms  and 
spirit  of  its  public  trust,  and  thereby  re- 


dress a  public  grievance  which  affects  the 
people,  not  only  of  the  dty  of  Chicago,  but 
of  the  state  of  Illinois,  as  represented  by  its 
legislature. 

In  McCartney  v.  CMoago  d  E.  R,  Oo.  112 
111.  611,  we  said  (p.  630) :  "It  is  not  the 
city  alone,  or  abutting  property  owners, 
that  are  concerned  about  the  unlawful  ob- 
struction of  a  street  of  a  city.  All  the  peo- 
ple of  the  staie  are  entitled  to  the  use  of 
such  street,  as  being  a  public  highway,  and 
are  interested  to  have  it  maintained  free 
from  unlawful  obstruction."  In  Smith  v. 
McDowell,  148  111.  61,  22  L.  R.  A.  393,  35 
N.  E.  141,  we  said  (p.  62,  148  111.,  p.  395, 
22  L.  R.  A.,  and  p.  143,  35  N.  E.) :  "?y 
the  platting  of  the  villa^,  the  streets,  in 
their  entire  width  and  length,  were  dedicated 
to  the  use  of  the  public  as  streets.  The 
village  thereby  became  seised  in  fee  of  the 


Pac.  566 ;  United  States  ew  rel,  Davenport  v. 
Dubuque  County,  Morris  (Iowa)  31 ;  Macarty's 
i^uccession,  2  La.  Ann.  979 ;  Freon  v.  Carriage 
Co.  42  Ohio  St.  30,  61  Am.  Rep.  794. 

And  that  the  writ  of  mandamus  Is  not  a 
writ  of  right,  and  will  never  be  Issued  by  a 
court  of  last  resort  or  otherwise,  where  there 
Ir  a  complete  remedy  at  law.  People  em  rel. 
Ilnrless  v.  Hatch,  33  111.  9,  134 ;  People  em  rel 
Cummlngs  v.  Head,  25  111.  825. 

And  that  before  parties  can  resort  to  the 
supreme  court  for  a  mandamus  or  injunction 
they  must  exhaust  their  other  remedies,  pro- 
vided such  other  remedies  are  plain  and  ade- 
quate. Martin  v.  Ingham,  38  Kan.  641,  17 
Pac.  162. 

And  that  the  writ  of  mandamus  was  never 
intended  as  a  substitute  for  other  remedies,  but 
rather  to  afford  relief  In  cases  of  clear  legal 
right,  where  other  remedies  do  not  exist  or  are 
Inadequate.  State  em  rel.  Bradley  v.  Cone,  40 
Fla.  409,  25  So.  279. 

Thus,  mandamus  will  not  lie  In  Alabama  on 
behalf  of  one  claiming  the  ofDce  of  Judge  of  a 
county,  when  another  holds  the  commission 
and  is  In  the  exercise  of  the  duties.  It  is  a  de- 
cisive answer  to  an  application  to  the  supreme 
court  for  an  original  writ  that  there  was  an- 
other remedy  by  Information  in  the  nature  of 
quo  warranto  by  which  the  title  of  the  office  In 
possession  could  be  tried  as  well  as  on  a  manda- 
mus. State  em  rel.  Mead  v.  Dunn,  Minor 
(Ala.)  46,  12  Am.  Dec.  25. 

And  mandamus  can  never  be  used  to  usurp 
the  province  of  a  writ  of  error  or  take  the  place 
of  an  appeal,  and  for  this  reason  proceedings 
by  mandamus  cannot  be  entertained  where  the 
petitioner  has  his  remedy  by  writ  of  error  or 
appeal.  Pepole  em  rel  KIndel  v.  Clerk  of  Diet. 
Ct.  22  Colo.  280,  44  Pac.  606. 

So,  In  State  em  rel.  Bradley  v.  Cone,  40  Fla. 
409,  25  So.  279,  it  was  held  that  an  original 
mandamus  from  the  supreme  court  will  not  lie 
to  compel  the  sheriff  to  sell  real  estate  levied 
upon  by  him  under  an  execution  Issued  upon 
an  ordinary  money  Judgment,  as  In  such  case 
the  relator  has  an  adequate  remedy  in  an  ac- 
tion at  law  against  the  sheriff  for  his  neglect 
of  duty. 

And  in  State  em  rel.  Torreyson  v.  James,  22 
Nev.  263,  38  Pac.  668,  it  was  held  that  the  writ 
of  mandamus  should  be  resorted  to  in  Nevada 
only  when  the  usual  and  ordinary  writs  fail 
lo  afford  adequate  relief,  and  without  It  there 
would  be  a  failure  of  Justice.  If  there  Is  an 
adequate  remedy  at  law  the  supreme  court  has 
no  Jurisdiction  of  the  subject-matter. 

So,  State  em  rek  Wilkins  v.  LeFevre,  25  Neb. 
oS  L.  R.  A. 


223,  41  N.  W.  184,  holds  that  the  supreme 
court  has  no  original  Jurisdiction  to  control  or 
direct  the  ministerial  officers  of  another  court 
in  the  discharge  of  their  duties,  which  are  by 
law  placed  under  the  direct  supervision  of  that 
court,  and  cannot  issue  a  mandamus  to  compel 
a  clerk  of  a  district  court  of  a  county  to  spread 
upon  the  records  of  that  court  certain  orders 
made  by  It. 

And  State  em  rel.  Adgate  v.  Melley,  22  Ohio 
St.  634,  holds  that  mandamus  Issued  from  the 
supreme  court  Is  not  the  proper  remedy,  and 
that  court  has  no  Jurisdiction  of  a  case  In 
which  money  Is  paid  into  the  probate  court  In 
a  proceeding  to  condemn  private  property  un- 
der the  statute  and  wrongfully  detained  by  the 
probate  Judge  from  the  party  entitled  thereto 
to  compel  payment  of  the  money,  since  in  sncli 
case  there  is  a  plain  and  adequate  remedy  in 
the  ordinary  course  of  law  by  an  ordinary  ac- 
tion against  the  probate  Judge  for  the  money. 

And  in  Kimball  v.  Union  Water  Co.  44  Cal. 
173,  13  Am.  Rep.  167,  it  was  held  that  Cal. 
practice  act,  |  468,  providing  that  the  writ  of 
mandamus  shall  be  Issued  in  all  cases  where 
there  is  not  a  plain,  speedy,  and  adequate  rem- 
edy In  the  ordinary  course  of  law,  should  be 
construed  as  a  limitation  upon  the  powers  of 
the  supreme  court,  conferred  by  |  467  thereof, 
providing  that  the  writ  of  mandamus  shall  Is- 
sue to  any  inferior  tribunal,  corporation,  board, 
or  person  to  compel  the  performance  of  an  act 
which  the  law  specially  enjoins  as  a  dntjr  re- 
sulting from  an  office,  trust,  or  station,  or  to 
compel  the  admission  of  a  party  to  the  use  or 
enjoyment  of  a  right  or  office  to  which  he  is  en- 
titled, and  from  which  he  Is  unlawfully  ex- 
cluded by  such  inferior  tribunal,  officer,  board, 
or  person,  so  as  to  permit  the  Issue  of  the  writ 
in  the  cases  mentioned  In  the  latter  section 
only  when  it  is  evident  that  the  law  had  pro- 
vided no  other  sufficient  remedy. 

See  also  State  em  reL  Jeffrey  v.  Bordlck,  S 
Wyo.  588,  28  Pac  146,  supra,  IT.  h,  2 ;  State 
em  rel.  Piper  v.  Gracey,  11  Neb.  228,  mmpra, 
IV.  h,  8. 

2.  What  remedie9  are  adequate. 


While  the  remedy  by  mandamus  Iflsned  by 

the  supreme  court  in  its  original  Jurisdiction 

is  not  nvailable  where  there  is  a  plain,  speedy, 

and  adequate  remedy  at  law,  it  Is  not  deprived 

of  Jurisdiction  where  the  remedy,  tboogh  one 

<  is  provided.   Is  not  adequate  to  afford  relief 

I  In   the  exlstfaig    emergency.      People    am    reL 

Hodges  V.  McGaCtey,  23  Colo.  156,  46  Pae.  930. 

The  relator  must  not  only  have  a  specific. 
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streets  and  alleys^  for  the  use  of  the  local 
and  general  public;  holding  them  in  trust 
for  such  uses  and  purposes,  and  none  other. 
.  .  .  These  municipal  corporations  are 
instrumentalities  of  tne  state,  exercising 
such  powers  as  are  conferred  upon  them  in 
the  government  of  the  municipally.  Their 
power  is  measured  by  the  l^slative  grant, 
and  they  can  exercise  such  powers  only  as 
are  expressly  granted,  or  are  necessarily  im- 
plied from  the  powers  expressly  conferred. 
The  legislature,  representing  the  great  body 
of  the  people  of  the  state,  when  no  private 
right  is  invaded  or  trust  violated,  .  .  . 
may  repeal  the  law  creating  them,  or  exer- 
cise such  control  in  respect  of  the  streets, 
alleys,  and  public  grounds  within  the  mu- 
nicipalitieB  of  the  state  as  it  shall  deem  for 
the  interest  of  the  people  of  the  state."  The 
legislature  may  exercise  such  control  in  re- 


spect of  the  streets,  alleys,  and  public 
grounds  within  the  city  of  Chicago,  a  mu- 
nicipality of  the  state,  as  the  legislature 
shall  deem  for  the  interest  of  the  people  of 
the  state.  The  lefi^slature,  Instead  of  exer- 
cising such  control,  has  ddegated  that  con- 
trol to  the  city  of  Chicago,  which  is  a  mere 
instrumentality  or  a^pency  of  the  state.  This 
court,  in  the  exercise  of  its  prerogative 
power,  may  issue  the  original  writ  of  man- 
damus to  compel  an  agency  or  instrumen- 
tality of  the  state  to  execute  a  trust  con- 
ferred upon  it  by  the  legislature,  which  rep- 
resents the  people  of  the  state  at  large. 
Again,  in  Byrne  v.  Chicago  General  R,  Uo. 
169  111.  75,  48  N.  E.  703,  we  said  (p.  84, 
169  111.,  and  p.  705,  48  N.  E.) :  "The  city 
is  but  an  agency  of  the  state,  and  governs, 
within  its  sphere,  for  the  state.  Ae  title 
to  the  streets  is  held  by  the  city  in  trust  for 


adequate,  and  legal  remedy,  bat  It  must  be  one 
competent  to  afford  relief  upon  the  very  sub- 
ject-matter of  bis  application ;  and,  if  It  be 
doubtful  whether  such  action  or  proceeding  will 
afford  him  a  complete  remedy,  the  writ  should 
issue.  State  ea  rel.  Sears  v.  Wright,  10  Nev. 
167. 

Thus,  no  specific  or  adequate  remedy  is  given 
to  a  party  against  a  county  treasurer  which 
will  previ'nt  the  Issue  of  a  mandamus  from  the 
supreme  court  to  compel  the  county  treasurer 
to  pay  a  claim  against  the  county  where  he  im- 
properly withholds  payment  ordered  by  the 
court,  and  the  law  does  not  give  the  parties 
thus  situiited  a  right  of  action  upon  the  treas- 
urer's ofiiclal  bond,  since  an  action  against 
the  treasurer  personally  might  prove  wholly 
Inadequate.     Baker  v.  Johnson,  41  Me.  16. 

And  where  a  county  treasurer  has  collected 
:ind  holdK  In  his  hands  moneys  belonging  to  a 
city,  and  upon  demand  of  the  treasurer  of  the 
city  refuses  to  pay  the  same,  mandamus  will 
issue,  on  original  application,  from  the  supreme 
court,  requiring  him  to  malce  such  payment : 
and  the  city  treasurer  is  not  compelled  to  bring 
an  action  on  the  county  treasnrer's  bond  to 
recover  the  amount  due.  State  ea  rel.  Grable 
V.  Rodericlc,  23  Neb.  605.  87  N.  W.  77. 

But,  ^hore  a  county  treasurer  refuses  to 
pay  county  warrants,  having  money  in  his  hands 
du(>  to  the  holder  thereon,  the  holder  has  a  plain 
and  adequate  remedy  at  law  by  a  suit  against 
the  treasurer  on  his  b<md,  which  will  prevent 
the  issuance  of  a  mandamus  from  the  supreme 
court  to  compel  the  county  treasurer  to  pay 
tbem.  State  ecp  rel.  Elsbree  v.  Bridgman,  8 
Kan.  458;  State  er  rel.  Meier  v.  McCrillus,  4 
Kan.   250.   96   Am.   Dec. .  169. 

And  In  SQch  case  an  application  to  the  su- 
preme court  for  a  writ  of  mandamus  against 
the  county  treasurer  and  commissioners  of  the 
county  commanding  them  to  pay  such  bonds, 
will  be  refused.  State  ex  rel.  Meier  v.  Mc- 
Crillus, 4  Kan.  250,  06  Am.  Dec.  169. 

And  the  fact  that  county  commissioners  have 
ordered  the  county  treasurer  not  to  pay  over 
money  in  his  hands  due  on  county  bonds  would 
be  no  defense  in  an  action  by  the  holder  against 
the  treasurer  on  his  bond,  and  does  not  prevent 
the  right  to  maintain  such  action  from  being 
a  plain  and  adequate  remedy  in  the  ordinary 
course  of  law,  within  the  meaning  of  Kan. 
Oomp.  Laws,  p.  226,  prohibiting  the  issue  of  a 
writ  of  mandamus  when  there  Is  such  a  remedy, 
pnd  In  such  case  a  mandamus  issued  by  the 
supreme  court  against  the  county  treasurer  and 
<-ommis8ioners  will  be  refused.     Ibid. 

So,  the  remedy  which  can  be  obtained  by  a 
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petition  of  right  is  a  specific  remedy  and  a  rem- 
edy by  which  Justice  can  be  satisfactorily  done, 
which  will  preclude  the  court  of  Queen's  bench 
from  issuing  a  mandamus.  Re  Nathan,  L.  R. 
12  Q.  B.  Div.  461. 

And  a  party  entitled  to  stock  in  a  private 
i-orporation  has  an  action  for  damages  against 
I  he  corporation  for  refusal  of  its  oflDcers  to 
transfer  the  ntock  to  him  upon  the  company's 
hooks,  which  constitutes  a  good  and  sufilcicut 
remedy,  and  precludes  a  mandamus  to  compel 
such  transfer.  Kimball  v.  Union  Water  Co. 
44  Cal.  173,  13  Am.  Rep.  157. 

Nor  will  a  peremptory  writ  of  mandamus  Is- 
Kue  from  the  supreme  court  to  compel  the  state 
auditor  to  audit  a  fee  bill  in  a  criminal  case, 
wheiv  the  statute  makes  ample  provision  for 
the  proper  settlexnent  of  any  account  against 
Che  state,  constituting  the  auditor  a  quasi  Ju- 
dicial oOlcer  for  the  adjustment  of  accounts 
presented  to  him  to  be  audited,  and  authorizes 
him  to  suhpo-na  witnesses,  compel  their  attend- 
ance, and  examine  them  and  others  on  oath 
touching  any  matter  material  to  be  known  In 
the  settlement  of  such  accounts.  State  em  rel. 
Keck  T.  Seibert,  130  Mo.  202.  32  8.  W.  670. 

And  a  mandamus  will  not  issue  from  the  su- 
preme court  to  a  Judge  of  the  superior  court 
to  procure  the  issue  of  a  citation  and  a  hear- 
ing on  a  petition  for  the  revocation  of  a  will, 
which  petition  had  been  denied,  where  a  rem- 
edy by  appeal  was  provided  by  law.  State 
raf  rfl.  Slrntton  v.  Tallman  (Wash.)  69  Pac. 
1101.  , 

And  where  an  appeal  is  provided  for,  the 
law  furnishes  an  adequate  remedy  for  the  dis- 
allowance of  a  claim  against  the  state  by  the 
auditor,  and  mandamus  will  not  issue  from  the 
supreme  court  to  compel  him  to  issue  a  war- 
rant for  a  claim  which  he  has  disallowed, 
whether  the  reasons  given  by  him  for  its  disal- 
lowance are  good  or  bad.  State  ex  rel.  Society 
of  Home  for  the  Friendless  v.  Cornell,  54  Neb. 
158,  74  N.  W.  398. 

But  the  exercise  by  the  supreme  court  of  its 
Jurisdiction  to  c<»mpel  the  performance  of  of- 
liclal  duty  is  not  prevented  by  the  fact  that 
the  ofhclal  may  be  liable  as  for  a  misdemeanor 
in  wilfully  neglecting  such  duty,  since  a  crim- 
inal prosecution  will  not  secure  specific  com- 
pliance thei-ewith.  People  ex  rel.  Ayres  v. 
State  Auditors,  42  Mich.  422,  4  N.  W.  274. 

And  the  fact  that  a  person  whose  duty  It 
Is  to  perform  the  duties  of  an  ofiice,  and  who 
refuses  to  perform  such  duties,  is  subject  to 
an  indictment  or  fine  for  failure  to  do  so,  does 
not  deprive  the  supreme  court  of  power  to  com- 
pel him  to  perform  such  duty  by  mandamus. 
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the  benefit  of  the  general  public;  and,  in 
like  manner,  the  government  exercised  by 
the  city  is  exerci^  as  an  agen<^  of  the 
whole  public,  and  for  all  the  people  of  the 
state.  A  municipal  corporation  .  .  • 
is,  within  its  prescribed  sphere,  a  political 
power.  The  city  of  Chicago,  to  the  extent 
uf  the  jurisdiction  delegated  to  it  by  its 
charter,  is  but  an  effluence  from  the  sov- 
ereignty of  Illinois,  governs  for  Illinois,  and 
its  autnorized  legislation  and  local  adminis- 
tration of  law  are  l^islation  and  local  ad- 
ministration by  Illinois  through  the  agency 
of  that  municipality."  In  Qwero  Lumber 
Co,  V.  Cicero,  176  111.  9,  42  L.  R.  A.  696,  61 
N.  E.  758,  we  said  (p.  21,  176  111.  p.  702, 
42  L.  R.  A.,  and  p.  762,  51  N.  E.) :  "  *The 
legislature  of  the  state  represents  the  pub- 
lic at  large,  and  has,  in  the  absence  of  spe- 
cial   constitutional    restraint,    and    subject 


.  .  .  to  the  property  rights  and 
ments  of  the  abutting  owner,  full  and  para- 
mount authority  over  all  public  ways  and 
public  places.'  2  Dill.  Mim.  Corp.  4th  ed. 
§  656.  'The  plenary  ]>ower  of  the  legislar 
ture  over  streets  and  highways  is  such  that 
it  may,  in  the  absence  of  special  oonstita- 
tional  restrictions,  vacate  or  disoontinue 
them,  or  invest  municipal  corporations  with 
this  authoritjr.  .  .  .'  While  it  is  true 
that  the  pubhc  highways  are  for  the  use  of 
the  general  public,  it  is  at  the  same  time 
true  that  the  l^^lature  is  a  representative 
of  the  public  at  large.  As  such  r^ieocntar 
tive,  it  may  grant  the  use  or  supervisioa 
and  control  over  the  highways  to  a  munic- 
ipal corporation,  so  long  as  the  highways 
are  not  diverted  to  some  use  substu^ally 
different  from  that  for  which  they  were 
originally  intended:    There  is  no  special  re- 


such  llabnity  to  indictment  or  fine  not  being 
iin  adequate  remedy.  Atty.  Gen.  v.  Taggart. 
66  N.  H.  362,  25  L.  R.  A.  613,  29  Atl.  1027. 

And  a  statute  passed  when  the  clerks  of  the 
circuit  court  were  appointed  by  the  circuit 
Judges,  and  were  sabject  to  removal  by  them, 
which  In  terras,  is  only  applicable  to  clerks  who 
are  appointed  to  the  office,  furnishing  a  remedy 
where  an  incumbent  of  the  office  refuses  to  yield 
to  his  9uccoRSor,  docs  not  furnish  such  an  ad- 
equate remedy  as  will  prevent  the  supreme  court 
from  isflulng  a  mandamus  requiring  the  incum- 
bent to  deliver  to  his  successor,  the  relator, 
the  books,  papers,  flies,  and  records  belong- 
ing to  the  office,  where  such  officers,  owing  to 
a  change  In  the  law,  were  elected  by  the  people, 
and  not  appointed.  People  m  rel.  Cummlngs 
V.  Head,   25   111.  325. 

So,  a  writ  of  mandamus  requiring  a  clerk 
of  a  criminal  court  of  a  county  to  Issue  an  ex- 
ecution on  a  Judgment  in  favor  of  the  relator 
ngainst  a  third  party  will  not  be  refused  by 
The  supreme  court,  on  the  ground  that  a  full 
i-emedy  at  law  existed,  where  the  only  remedy 
besides  that  sought  by  mandamus  is  by  suit 
on  the  clerk's  official  bond,  which  is  far  more 
dilatory,  and  liable  to  more  contingencies,  and 
therefore  Is  not  as  adequate.  State  em  rel. 
Kansas  City  v.  Renick,  157  Mo.  292,  57  S.  W. 
718. 

And  under  the  present  California  Constitu- 
tion the  supreme  court  has  original  Jurisdiction 
in  cases  of  mandamus,  and  may  thereby  compel 
a  clerk  of  a  court  to  issue  process  for  the  en- 
forcement of  a  Judgment,  notwithstanding  his 
liability  on  his  official  bond  for  damages  for  a 
refusal  to  do  so.  People  ex  rel.  Carpentler  v. 
Loucks.  28  Cal.  68. 

In  the  above  case  Cowell  v.  Buckelew,  14 
Oal.  640,  supra,  IV.  d,  was  distinguished  upon 
the  ground  that  that  ca.se  was  decided  under 
the  Constitution  as  it  stood  prior  to  the  amend- 
ment of  18fi3.  under  which  the  court  possessed 
only    nppellat.e  Jurisdiction   In   mandamus. 

So,  Though  the  house  of  representatives  is 
the  sole  and  exclaslve  Judge  of  the  quaJlflca- 
tlons  of  Its  momb«»i-s,  a  writ  of  mandamus 
ngainst  the  clerk  and  two  Justices  of  the  peace, 
requiring  them  to  count  the  votes  cast  in  a  pre- 
cinct, and  enter  the  votes  so  cast  in  the  abstract 
of  votes,  and  to  compel  the  clerk  to  certify  the 
»»lectIon  of  the  relator  as  a  represontatlve  In 
the  general  assembly  for  his  district,  will  not  be 
refused  on  the  ground  that  a  sufficient  remedy 
nt  law  exists,  since  the  application  has  no  ref- 
*»pence  whatever  to  the  point  of  qualifications, 
Its  sole  purpoae  being  to  procure  the  requisite 
evidence  to  present  to  the  house  of  represent 
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stives  of  a  prima  facie  right  to  a  seat  In  It, 
wholly  independent  of  the  qualifications.  Peo- 
I«le  ex  rel.  Fuller  v.  Hllliard,  29  111.  413. 

And  the  fact  that  a  certificate  of  election  hsd 
already  Issued  to  one  of  two  contesting  candi- 
dates in  such  case  does  not  render  a  contest 
before  the  house  the  only  remedy  of  the  other 
contestant,  so  as  to  prevent  such -a  mandamus 
against  the  clerk  and  Justices  of  the  peace,  since 
the  relator  asks,  not  to  be  admitted  to  the  of- 
fice, but  that  evidence  of  his  having  been  elected 
Hhall   be   furnished  him.     Ibid. 

And  the  jurisdiction  of  the  supreme  court  of 
Wyoming  to  direct  the  action  of  the  state  board 
of  canvassers  by  mandamus  in  canvassing  the 
returns  of  the  election  of  members  of  the  house 
of  representatives  affects  the  action  of  the  board 
of  canvassers  only,  and  not  the  authority  of  the 
house  of  representatives,  and  is  not  affected  by 
constitutional  and  statutory  provisions  to  the 
effect  that  each  house  shall  have  power  to  judge 
of  the  election  returns  and  qualifications  of  its 
own  members.  State  ex  rel.  Bennett  v.  Barber. 
4  Wyo.  56,  32  Pac.  14. 

And  where,  under  the  Colorado  statutes,  two 
sets  of  nominations  in  due  form  have  been 
^led  with  the  secretai-y  of  state  by  rival  con- 
ventions, each  claiming  to  represent  the  same 
political  party,  he  has  no  power  to  decide  be- 
tween them,  but  it  is  his  duty  to  certify  both 
tickets  to  the  county  clerks,  to  the  end  that 
both  may  be  printed  In  the  official  ballot,  and  a 
statute  giving  a  remedy  in  district  court, 
which  does  not  purport  to  make  the  Judgment 
of  the  district  court  final,  is  inadequate,  and 
will  not  deprive  the  supreme  court  of  Jurisdic- 
tion to  compel  the  performance  of  such  duty 
by  mandamus,  where  only  twenty  days  re- 
main before  the  day  of  election,  during  which 
period  the  tickets  must  be  certified  to  •»ach 
county  clerk  in  the  state,  and  by  that  officer 
recertified  to  the  printers  and  printed  upon  the 
official  ballots:  some  of  the  counties  not  being 
connected  with  the  state  capital  by  rail,  and 
few  of  the  counties  having  adequate  printing 
facilities.  People  ew  rel,  Hodges  v.  McGafTey. 
23  Colo.  156,  46  Pac.  930. 

Likewise,  the  fact  that  a  remedy  is  given  in 
the  district  court  against  a  railroad  company 
for  failure  to  obey  orders  of  a  board  of  trans- 
portation will  not  devest  the  supreme  court  of 
Jurisdiction  of  a  mandamus  to  compel  obedience 
to  such  order,  since  in  such  case  the  district 
court  might  be  unable  to  grant  adequate  relief, 
on  account  of  the  limitation  of  its  Juriadictioo 
to  a  particular  county.     State  e«  reL  Board  of 
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striction  in  the  Constitution  of  this  state 
upon  the  power  of  the  l^slature  in  this  re- 
gard. A  city  or  incorporated  town  not  only 
bears  a  property  or  private  relation  to  the 
state,  but  it  also  bears  a  political  relation 
thereto.  In  its  political  relation,  it  is  mere- 
ly an  agency  of  the  state.  The  municipal 
corporations  of  the  state  are  t^e  mere  creat- 
ures of  the  state,  and  exist  by  the  authority 
of  the  l^slature,  and  subject  to  its  contxx>l. 
Hence,  when  a  city  or  incorporated  town 
holds  a  street  for  the  benefit  of  the  public, 
it  holds  it  for  the  benefit  of  that  entire  pub- 
lic, of  which  the  l^islature  is  the  represen- 
tative. As  the  municipality  is  a  mere  agent 
of  the  state,  the  legislature  can  direct  the 
manner  in  which  it  shall  control  the  streets 
within  its  limits.  The  property  rights  and 
easements  which  the  mumdpality  hajB  in 
public  streets  and  ways  are  hdd  by  it  at  the 


will  of  the  legislature.  Of  course,  this 
statement  is  subject  to  the  further  state- 
ment that  such  property  as  the  municipal- 
ity holds  in  its  private  capacity  is  as  much 
protected  by  the  Constitution  as  the  prop- 
erty of  the  private  citizen.  But,  so  far  as 
it  holds  property  as  a  mere  agency  of  the 
government  of  the  state,  the  constitutional 
provisions  above  referred  to  have  no  appli- 
cation, because  the  state  can  control  tha 
agencies  created  by  it  for  the  purposes  of 
government."  Again,  in  People  ea  rel, 
Jackson  v.  Suburban  R.  Co.  178  111.  694,  49 
L.  K.  A.  650, .53  N.  E.  349,  we  said  (p.  605, 
178  111.,  p.  655,  49  L.  R.  A.,  and  p.  352,  53 
N.  E.) :  *'The  general  assembly,  represent- 
ing the  people  at  large,  possesses  full  and 
paramount  power  over  all  highways,  streets, 
alleys,  and  like  public  places  in  the  state. 
.     .     .    The  state  does  not,  however,  exer- 


Transportation  v.  Fremont,  E.  &  M.  Valley  R. 
Co.  22  Neb.  813.  35  N.  W.  118. 

So,  In  Kentucky  v.  Dennison,  24  How.  66,  16 
L  ed.  717,  which  was  a  petition  to  the  supreme 
court  for  a  rule  ngralnst  the  governor  of  a  state 
to  show  cause  why  a  mandamus  should  not  is- 
«fue  commanding  him  to  cause  a  fugitive  from 
.laBtlce  ro  be  delivered  up  to  be  removed  to  an- 
other state  harlng  Jurisdiction  of  the  crime 
with  which  he  wns  charged.  It  was  said  that  If 
the  right  claimed  by  the  latter  state  could  be 
enforced  by  Judicial  process  a  proceeding  by 
mandamus  Is  the  only  mode  In  which  the  ob- 
ject can  be  accomplished ;  but  mandamus  was 
rafused  upon  the  ground  that  the  words  In  the 
act  of  Congress  providing  for  the  surrender  of 
such  fugitive  from  Justice,  "it  shall  be  the 
duty"  of  The  governor,  etc.,  were  not  used  as 
mandatory  and  compulsory,  but  merely  as  de- 
claratory of  a  moral  duty,  and  that  no  power 
is  delegated  to  the  general  government  to  use 
any  coercive  means  to  compel  a  governor  to 
discharge  such  duty. 

e.  Reatriction  as  to  inatters  publioi  furia. 

1.  General  rules. 

With  relation  to  this  subject,  as  with  rela- 
tion to  the  Mubject  of  concurrent  Jurisdiction 
In  another  court  and  that  of  another  adequate 
remedy,  the  courts  of  last  resort  have  usually 
refused  to  entertain  proceedings  for  mandamus 
in  matters  not  publici  juris  when  Jurisdiction 
existed  elsewhere,  not  on  the  ground  that  they 
had  no  Jurisdiction,  but  on  the  ground  that  it 
would  be  Impolitic  to  occupy  their  time  with 
matters  of  lesser  Importance  which  could  be 
disposed  of  elsewhere. 

Thus,  the  practice  of  the  supreme  court  of 
Missouri  is  to  decline  to  issue  writs  of  man- 
damus unless  the  case  Is  one  of  more  than  or- 
dinary Importance ;  but  this  is  a  rule  of  ex- 
pediency, and  does  not  affect  the  Jurisdiction 
of  the  court  State  ex  rel.  St.  Louis  Public 
Schools  V.  Trncy.  94  Mo.  217,  6  S.  W.  709. 

So,  the  supreme  court  of  Pennsylvania  will 
not  allow  a  writ  of  mandamns,  even  in  a  case 
over  which  they  have  Jurisdiction,  where  it  In- 
volves nothing  but  an  ordinary  case  relating  to 
The  duty  of  a  local  or  city  officer,  having  noth- 
ing special  In  Its  nature  or  circumstances  that 
requires  the  consideration  of  a  court  of  last  re- 
sort.    Com.  V.  Baroux,  36  Pa.  262. 

And  Ark.  Const,  art.  7,  S  4,  providing  that 
the  supreme  court  shall  have  power  to  issue 
writs  of  erwr,  mandamus,  etc.,  gives  the  su- 
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preme  court  Jurlsdlcton  to  issue  writs  of  man- 
damus in  local  and  county  matters,  as  well  as 
in  matters  pertaining  to  the  state  at  large. 
Fitch  V.  McDiarmld,  26  Ark.  482. 

There  nre  also  numerous  cases  in  which 
courts  of  last  resort  have  refused  to  issue  writs 
of  mandamus  on  this  ground  without  mention- 
ing the  subject  of  Jurisdiction,  which  have  been 
omitted  as  not  within  the  subject  of  this  note. 

Other  cases,  however,  have  gone  on  the  the- 
ory that  a  grant  of  Jurisdiction  in  mandamus 
to  a  court  of  last  resort  when  Jurisdiction  ex- 
isted elsewhere  only  included  Jurisdiction  in 
matters  puhlici  JnHs.  This  appears  to  be  the 
i-ule  of  the  principal  case. 

Thus,  while  N.  D.  Const.  88  86,  87,  give  the 
supreme  court  authority  to  issue  writs  of 
habeas  corpus,  mandamus,  quo  warranto,  cer- 
tiorari, and  injunction  in  the  exercise  of  or- 
iginal jurisdiction,  since  the  Constitution  vests 
in  the  district  court  the  power  to  issue  the 
same  writs,  the  grant  of  power  to  the  supreme 
court  to  issue  them  will  be  taken  to  refer  only 
to  those  cases  in  which  the  prerogatives  of  the 
sovereign  power  are  directly,  and  in  some  pub- 
lic or  important  respect,  involved,  or  the  lib- 
erty of  the  citizens  Is  at  stake.  State  ex  rel, 
Moore  v.  Archibald,  5  N.  D.  359,  66  N.  W.  234 ; 
Duluth  Elevator  Co.  v.  White  (N.  D.)  90  N. 
W.  12. 

And  the  same  rule  was  laid  down  In  State  v. 
Nelson  County,  1  X.  D.  88,  8  L.  R.  A.  283,  45 
N.  W.  33,  which  was  an  Injunction  case. 

And  in  People  ex  rel.  KIndel  v.  Clerk  of  Dlst. 
Ct.  22  Colo.  280,  44  Pac.  506,  it  was  held  that 
original  Jurisdiction  will  never  be  taken  by  a 
court  of  last  resort  over  writs  of  mandamus 
except  In  cases  puhlioi  juris. 

And  in  People  v.  McClees,  20  Colo.  403,  26 
L.  R.  A.  646,  38  Pac.  468  (an  Injunction  case), 
it  was  held  that  an  original  writ  granted  by 
the  supreme  appellate  court  of  any  Judiciary 
s^ystem  Is  in  the  nature  of  a  prerogative  writ, 
and  hence  to  be  Issued  only  for  prerogative 
purposes. 

So,  in  State  ex  rel.  Wood  v.  Baker,  38  Wla 
71,  it  was  said,  quoting  Atty.  Gen.  v.  Blossom, 
1  Wis.  317,  that  It  is  In  the  public  right  only, 
in  the  interests  of  the  state  at  large  In  Its 
sovereign  character  that  the  supreme  court 
ought  to  exercise  Jurisdiction  to  Issue  the  va- 
rious writs. 

And  in  Atty.  Gen.  v.  Chicago  &  N.  W.  R.  Co. 
35  Wis.  425.  520,  which  was  an  injunction  case, 
it  was  said  that  the  prerogative  writs  proper 
can  issue  only  at  the  suit  of  the  state  or  the 
attorney  general  In  the  right  of  the  state ;  and 


864 


iLLUfOIB   SUPBEMB  Ck)X7BT. 


Dec, 


else  directly  that  full  paramount  power 
which  it  poesesses  over  streets,  alleys,  etc., 
but  in  tne  distrihution  of  govemmftntal 
powers  the  general  assembly  adopted  the 
policy  of  selecting  the  cities  and  villages  of 
the  state  as  govemmentaJ  agencies,  and 
delegating  to  such  municipalities  the  power 
to  regulate  and  control  the  use  ox  the 
streets,  alleys,  etc.,  within  their  respectiye 
limits.  Such  power  thus  delegated  is  exer- 
cisd  by  the  municipal  authorities  acting  in 
behalf  of  the  state  for  the  benefit  of  the 
public." 

In  view  of  the  authorities  above  quoted,  it 
cannot  be  said  that  there  is  not  here  in- 
volved a  primary  and  pnudmate  interest  of 
the  people  of  the  state,  and,  although  that 
interest  is  peculiar  to  a  subdivision  of  the 
state  known  as  the  "city  of  Chicago,''  yet 
it  affects  the  state  at  larse  in  one  of  its  pre- 
rogatives, inasmuch  ajs  ine  l^slature,  rep- 
resenting the  state  at  large,  controls  the 


streets  and  all^s  through  its  agencies,  the 
municipal  corporations  where  such  streets 
and  alleys  are  located.  Atty.  Oen,  ▼.  Earn 
Claire,  37  Wis.  400.  This  court  reacives  a 
discretion  to  exercise  ori^nal  jurisdiction 
where  the  peculiar  conditions,  in  specified 
cases,  bring  them  within  the  spirit  and  ob- 
ject of  its  prerogative  jurisdiction.  Ihid. 
In  People  ex  rel.  Baa-less  v.  Raich,  33  lU.  9, 
it  was  said:  ''The  writ  of  mandamus  is  a 
high  prerogative  writ,  to  be  awarded  in  the 
discretion  of  the  court."  This  court  re- 
frains from  laying  down  any  ^noral  rule 
as  to  all  the  contin^^encies,  which  will  re- 
quire its  interpretation  by  the  ezerdBe  of 
its  original  jurisdiction  to  issue  the  writ  of 
mandamus.  Here,  however,  its  issuance  is 
proper  because  of  the  nature  of  the  relief 
asked  as  above  set  forth.  Hence  I  think 
that  the  proceeding  should  be  retained,  and 
not  dismissed. 


that  it  is  the  duty  of  the  supreme  court  to  con* 
fine  the  exercise  of  Its  original  Jurisdiction  to 
questions  putlioi  juris. 

And  substantially  the  same  thing  was  said 
in  Atty.  Gen.  y.  Eau  Claire,  87  Wis.  400,  445, 
and  In  State  v.  St.  Croix  Boom  Corp.  60  Wis. 
565,  19  N.  W.  896,  both  of  which  were  injunc- 
tion cases,  and  both  of  which  quoted  from 
Atty.  Gen.  v.  Blossom,  1  Wis.  317,  supra. 

So,  In  Everltt  v.  Hughes  County,  1  S.  D. 
365.  47  N.  W.  296,  It  was  held  that  while  or- 
iginal Jurisdiction  is  conferred  upon  the  su- 
preme court  to  Issue  mandamus,  certiorari,  etc., 
and  other  original  and  remedial  writs,  with  au- 
thority to  hear  and  determine  the  same,  these 
writs  at  common  law  were  prerogative,  or 
quasi  prerogative,  writs,  and  the  supreme  court 
will  in  general  only  issue  them  for  prerogative 
purposes ;  but  the  case  was  one  of  certiorari. 

And  in  Vail  v.  Dinning,  41  Mo.  210,  It  was 
held  that  it  was  never  Intended  that  the  su- 
preme court  should  exercise  original  Jurisdic- 
tion in  matters  of  general  litigation  or  in  con- 
tests respecting  mere  private  rights;  but  the 
action  was  an  election  contest,  under  the  stat- 
ute providing  therefor,  and  not  a  mandamus 
case.  See,  however.  State  er  rel.  St  Louis 
Public  Schools  v.  Tracy,  94  Mo.  217,  6  S.  W. 
709,  supra. 

2.  What  matters  are  puhlici  juris  within  such 
rules. 

The  test  of  when  a  given  case  comes  within 
the  limits  of  the  original  Jurisdiction  of  the 
supreme  court  to  issue  mandamus  and  other  or- 
iginal writs.  Is  not  whether  the  wrong  sought 
to  be  redressed  is  a  proper  subject  for  the  use 
of  one  of  the  writs  mentioned  in  the  Constitu- 
tion. It  is.  Docs  the  wrong  to  be  redressed  af- 
fect the  sovereignty  of  the  state,  its  franchises 
or  prerogatives,  or  the  liberties  of  its 
people?  Re  Court  of  Honor  of  Illinois,  109 
Wis.  625,  85  N.  W.  497 ;  State  ex  rel.  Drake  v. 
Doyle,  40  Wis.  175.  22  Am.  Rep.  692;  State 
vx  rrl.  Moore  v.  Archibald,  5  N.  D.  359,  66  N. 
W.  234. 

Original  Jurisdiction  should  be  taken  by  a 
court  of  last  resort  over  writs  of  mandamus 
only  when  the  Interest  of  the  state  at  large  is 
directly  Involved,  and  where  such  Interest  is 
the  principal,  and  not  a  collateral,  question. 
People  ex  rel.  Klndcl  v.  Clerk  of  Dlst.  Ct.  22 
Colo.  280,  44  Pac.  506 ;  State  ex  rel.  Moore  v. 
Archibald,  5  N.  D.  359.  66  N.  W.  234  ;  State  v. 
Nelwn  County,  1  N.  D.  88,  8  L.  R.  A.  283,  45 
N.  W.  33  (an  injunction  case). 
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Where,  If  there  is  a  public  right.  It  is  merely 
Incidentally  affected,  and  the  i^eal  object  of  the 
writ.  If  Issued,  will  be  to  redress  a  private 
wrong,  though  necessarily  in  the  name  of  the 
state  and  brought  against  an  administrative 
or  other  officer  thereof,  the  supreme  court  will 
not  entertain  Jurisdiction  thereof,  but  the  mov- . 
lag  party  will  be  sent  to  the  circuit  court  as 
the  most  appropriate  tribunal  to  hear  his  com- 
plaint In  the  first  Instance.  Re  Court  of  Hon- 
or of  Illinois.  109  Wis.  625,  85  N.  W.  497. 

And  the  fact  that  a  large  number  of  persona 
are  dli-ectly  interested  in  a  cause  does  not  in 
Itself  create  a  cause  publici  juris  in  which  or- 
iginal Jurisdiction  will  exist  in  a  court  of  final 
I'^sort.  where  the  sovereign  interests  of  the 
state  at  large,  or  the  liberty  of  Its  cltlxens»  are 
but  incidentally  involved.  People  ex  reL  Wol- 
pert  V.  Rogers,  12  Colo.  278,  20  Pac.  702.  In 
this  case  suit  was  brought  by  a  large  number 
of  citizens  dependent  upon  an  irrigation  sys- 
tem to  prevent  the  pollution  of  the  waters 
thereof  by  mine  owners. 

And  mere  delay,  or  even  Irreparable  loss,  to 
a  private  party,  is  not  sufficient  to  warrant  the 
supreme  court  In  opening  the  door  of  Its  or- 
iginal Jurisdiction  for  the  issuance  of  a  writ 
of  mandamus.  Re  Court  of  Honor  of  Illinois, 
109  Wis.  625,  85  N.  W.  497. 

The  original  Jurisdiction  of  the  supreme 
court  will  generally  only  be  exercised  In  cases 
prosecuted  In  the  name  of  the  state  and  on  the 
relation  or  information  of  the  attorney  general. 
Everltt  V.  Hughes  County,  1  S.  D.  865,  47  N. 
W.  296  (a  certiorari  case). 

Though  a  mandamus  Involving  a  private 
right  may  Issue  from  the  supreme  court  In  Its 
original  Jurisdiction  on  the  relation  of  a  pri- 
vate person  when  the  sovereignty  of  the  state 
and  Its  franchises  or  prerogatives  are  directly 
involved.  State  ex  rel.  Drake  v.  Doyle,  40  Wis. 
17r>,  22  Am.  Rep.  692. 

And  the  refusal  of  the  attorney  general  to 
make  application  for  a  mandamus  does  not  af- 
fect the  question  as  to  whether  or  not  the  pub- 
lic Interests  are  so  Involved  as  to  warrant  the 
supreme  court  In  exercising  Its  original  Jnrls- 
dictlon.  State  ex  rel.  Moore  v.  Archibald,  5  N. 
D.  359,  66  N.  W.  234. 

The  supreme  court,  on  application  for  an  In- 
junction, mandamus,  or  other  writ,  will  Jadge 
for  itnelf  whether  the  wrong  complained  of  is 
one  which  requires  the  Interposition  of  that 
court  to  protect  the  prerogatives  and  franchises 
of  the  state  In  Its  sovereign  character.  State 
V.  Nelson  County,  1  N.  D.  88,  8  L.  R.  A.  283, 
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45  N.  VV.  33 :  Duluth  Elevator  Co.  t.  White  (N. 
D.)  90  N.  y^.  12. 

And  whether  or  not  a  sufficient  emergency 
•exists  to  warrant  the  Issue  of  mandamus  by  a 
supreme  court  under  its  constitutional  original 
Jurisdiction  will  depend  upon  the  circumstances 
attending  each  particular  case,  and  will  be  de- 
termined In  connection  with  each  application 
for  original  relief,  as  presented,  although  in 
general  the  established  rule  will  be  strictly  ad- 
hered to.  Wheeler  v.  Northern  Colorado  Irrlg. 
Co.  9  Colo.  248,  11  Pac.  103. 

And  the  general  rule  is  to  exclude  from  or- 
iginal Jurisdiction  on  che  part  of  the  supreme 
oourt,  cases,  though  the  state  or  one  of  its  offl- 
-cers  is  directly  interested  as  a  party,  the  pur- 
j)ose  of  which  is  to  redress  a  mere  private 
wrong,  and  to  require  extraordinary  circum- 
stances as  to  any  of  the  excluded  class  of  cases 
to  Justify  making  an  exception  to  such  rule. 
lie  Court  of  Honor  of  Illinois,  109  Wis.  625,  85 
N.  W.  497. 

So,  the  supreme  court  will  not  in  general 
take  original  Jurisdiction  of  writs  of  man- 
•damus  to  compel  the  performance  of  local  offi- 
cial duty  in  respect  to  a  matter  which,  though 
publicl  juris,  is  of  local  Interest  merely,  and 
•does  not  involve  directly  the  sovereign  preroga- 
tive or  the  Interests  of  the  state  at  large.  And 
It  will  not  Interfere  by  mandamus  to  compel 
the  supervisors  of  a  county  to  proceed  accord- 
ing to  law  to  submit  to  the  electors  of  the  coun- 
ty at  the  next  general  election  therein  a  propo- 
sition for  changing  the  location  of  the  county 
4?eat.  State  ex  rel.  Cash  v.  Juneau  County,  38 
Wis.  554. 

Nor  will  a  mandamus  be  Issued  by  a  court 
of  last  resort  to  compel  a  clerk  of  a  court  to 
assign  a  cause  to  the  division  to  which  the  re- 
lator alleges  it  should  have  been  assigned  in 
the  first  instance,  since  the  subject  is  one  of 
insufficient  interest  to  the  public  at  large.  Peo- 
ple es  rel.  Klndel  v.  Clerk  of  Dlst.  Ct.  22  Colo. 
-J80,  44  Pac.  506. 

And  an  application  for  a  mandamus  to  com- 
pel the  commissioner  of  insurance  of  the  state 
to  grant  a  license  to  the  relator  to  do  business 
in  the  state,  though  presenting  questions  pub- 
Hci  juris,  is  not  one  affecting  the  sovereignty 
•of  the  state,  its  franchises  or  prerogatives,  or 
the  liberties  of  the  people,  of  which  the  su- 
preme court  will  take  original  Jurisdiction.  Be 
Court  of  Honor  of  Illinois,  109  Wis.  625,  85  N. 
W.  497. 

So,  in  State  esD  rel.  Wood  v.  Baker,  38  Wis. 
71,  it  was  held  that  proceedings  to  restrain 
municipal  undertakings  or  municipal  taxation, 
In  ordinary  cases,  though  questions  publioi 
juris,  as  are  also  title  to  local  public  office,  per- 
formance of  local  official  duty,  use  of  local 
highways,  maintenance  of  local  public  build- 
ings, abuse  of  local  power  or  franchise, 
and  kindred  local  matters,  they  are  not 
generally  questions  directly  involving  the  sov- 
•ereign  prerogative  or  the  interest  of  the  state 
at  large,  which  call  for  the  prerogative  Jurls- 
4]iction  of  the  supreme  court ;  but  the  case  was 
<me  of  quo  warranto,  and  not  mandamus. 

And  in  Everitt  v.  Hughes  County,  1  S.  D. 
^65,  47  N.  W.  296,  which  was  an  application 
for  a  writ  of  certiorari,  it  was  held  that  an 
Affidavit  of  the  petitioner  setting  forth  that  he 
is  a  taxpayer,  and  that  if  certain  alleged  Ille- 
gal acts  of  the  board  of  county  commissioners 
are  allowed  to  stand  his  burden  of  taxation 
will  be  Increased,  does  not  alone  state  sufficient 
facts  to  call  into  exercise  the  original  powers 
of  the  supreme  court. 

But  the  supreme  const  may  take  original 
Jorisdlction  of  the  writ  of  mandamus  on  the 
mere  relation  of  a  private  person  in  the  name  of 
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the  state  to  compel  the  secretary  of  state  to 
revoke  a  state  license  to  a  foreign  corporation 
to  transact  business  there  forfeited  by  vioiaticm 
of  its  conditions  required  by  statute.  State  ex 
rfil.  Drake  v.  Doyle,  40  Wis.  175,  22  Am.  Rep, 
692. 

And  where  an  insurance  company  is 
authorized  to  carry  on  business  in  a 
state  upon  condition,  the  license  being 
Instantly  revocable  upon  condition  broken, 
and  breaks  the  condition,  but  claims  the 
right,  notwithstanding,  to  act  under  the 
license  throughout '  the  state,  claiming  that 
the  condition  is  void,  and  that  the  license  is 
therefore  independent  of  the  condition  on  which 
it  was  granted,  and  assumes  to  carry  on  its 
business  under  the  license  in  defiance  of  the 
condition,  the  state  has  a  plain,  direct,  and 
proximate  interest  in  some  of  its  prerogatives, 
and  the  contingency  is  raised  requiring  the  in- 
terposition of  the  court  of  last  resort  by  man- 
damus to  preserve  the  prerogatives  of  the  state 
in  its  sovereign  character.     Ibid. 

So,  education  is  a  matter  of  public  govern- 
mental concern,  and  a  mandamus  may  issue  to 
compel  a  district  committee  to  carry  Into  ef- 
fect a  vote  of  a  school  district,  directing  it  to 
reinstate  a  teacher  whom  it  had  dismissed  from 
the  charge  of  a  particular  school.  Gilman  y. 
Bassett,  33  Conn.  298. 

And  a  mandamus  should  be  issued  requiring 
a  university  to  set  its  seal  to  the  appointment 
of  a  high  steward,  where  it  is  an  office  of  con- 
sequence, and  thei-e  is  no  other  remedy, 
King  V.  University  of  Cambridge,  1  W.  Bl.  547. 

So,  the  refusal  of  a  county  auditor  to  receive 
and  tile  the  certificates  of  nomination  for  coun- 
ty ofilcers  made  by  a  political  party  entitled  to 
a  column  upon  the  official  ballot  is  a  matter 
publioi  juris,  authorizing  the  supreme  court  to 
exercise  Its  Jurisdiction  in  mandamus,  since  it 
Involves  the  right  of  the  citizen  to  vote  for  the 
nominees  of  the  political  party  of  his  faith  and 
the  exercise  of  the  elective  franchise,  and  in- 
directly Involves  the  election  of  every  candi- 
date in  that  column  upon  the  official  ballot. 
State  ew  rel.  Fosser  v.  Lavik,  9  N.  D.  461,  83 
N.  W.  914. 

And  where  two  sets  of  nominations  In  due 
form  have  been  filed  with  the  secretary  of  state 
by  rival  conventions,  each  claiming  to  represent 
the  same  political  party,  it  is  the  duty  of  the 
secpetary  of  state  to  certify  both  tickets  to  the 
county  clerk,  to  the  end  that  both  may  be 
printed  on  the  official  ballot ;  and  where  the 
case  Is  one  in  which  one  of  the  great  political 
parties  struggling  for  control  of  the  national, 
as  well  as  of  the  state,  government  will,  in  case 
of  failure  to  do  so  by  the  secretary,  be  de- 
prived of  the  opportunity  of  placing  its  ticket 
before  the  people  of  the  state  for  their  suffrage 
at  the  approaching  election,  the  question  is  one 
of  national  importance  which  will  warrant  the 
supreme  court  In  exercising  its  original  Juris- 
diction in  mandamus.  People  ew  rel.  Hodges 
V.  McGaffey,  23  Colo.  156,  46  Pac.  930. 

And  where  a  state  hospital  for  the  insane  is 
by  law  under  the  general  management  and  con- 
trol of  a  board  of  trustees  having  power  to  ap- 
point a  superintendent  and  remove  him  at  pleas- 
ure, and  the  board  removes  the  superintendent 
and  appoints  another  In  his  place,  a  proceed- 
ing in  mandamus  to  compel  the  removed  super- 
intendent to  turn  over  to^  the  appointee  such 
office  involves  the  sovereignty  of  the  state  in  a 
direct  and  Important  sense,  including  the  right 
of  the  board  of  trustees  to  control  and  manage 
a  great  state  institution,  and  warrants  the  ex- 
ercise of  original  Jurisdiction  on  the  part  of 
the  supreme  court.  State  ew  rel.  Moore  v.  Arch- 
ibald, 5  N.  D.  359,  66  N.  W.  234. 
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In  People  v.  McCleea,  20  Colo.  403,  26 
L.  R.  A.  646,  38  Pac.  468,  however, 
It  was  held  that  the  real  question  in 
a  proceeding  for  the  issuance  of  a  writ 
to  restrain  the  secretary  of  Btate  from 
delivering  certificates  of  election  to  cer- 
tain persons  elected  as  district  Judges,  the  writ 
I)eing  asked  for  on  the  ground  that  the  terms 
of  the  incumbents  of  such  Judicial  offices  were 
about  to  expire,  is  a  question  of  title  to  pub- 
lic offices  between  the  individual  claimants, 
and  such  a  controversy  does  not  involve  the 
rights  or  franchises  of  the  people,  or  the  rights 
of  the  state  in  its  sovereign  capacity,  so  as  to 
warrant  the  issuing  of  a  writ  by  the  supreme 
court  in  its  original  Jurisdiction ;  but  the  ac- 
tion was  one  for  an  injunction,  and  not  a  man- 
damus. 

So,  in  Everltt  v.  Hughes  County,  1  S.  D.  365, 
47  N.  W.  296,  it  was  held  that  writs  of  man- 
damus, certiorari,  etc.,  and  other  original  and 
remedial  writs  should  only  issue  from  the  su- 
preme court  when  the  interests  of  the  state  at 
large  are  directly  involved  in  the  preservation 
of  its  sovereign  prerogatives  or  Its  franchises, 
In  the  protection  of  its  offices  from  usurpation, 
intrusion,  and  invasion,  or  for  the  protection 
of  the  liberty  of  its  citizens,  except  in  special 
cases,  or  where  for  some  peculiar  cause  appli- 
cation cannot  properly  be  made  to  a  subor- 
dinate court;  but  the  case  was  one  of  cer- 
tiorari. 

And  in  Atty.  Oen.  v.  Eau  Claire,  37  Wis.  400, 
443,  it  was  said,  quoting  Atty.  Gen.  v.  Blossom, 
1  Wis.  317,  that  the  supreme  court  takes  the 
prerogative  writs  for  prerogative  Jurisdiction 
with  power  to  put  them  only  to  prerogative 
uses  proper,  and  to  warrant  the  assertion  of 
original  Jurisdiction  the  interests  of  the  state 
should  be  primary  and  proximate,  not  Indirect 
or  remote;  peculiar,  perhaps,  to  some  subdivi- 
sion of  the  state,  but  affecting  the  state  at 
large  in  some  of  its  prerogatives ;  raising  a  con- 
tingency requiring  the  interposition  of  that 
court  to  preserve  the  prerogatives  and  fran- 
chises of  the  state  in  its  sovereign  character; 
that  court  Judging  of  the  contingency  in  each 
case  for  itself.  For  all  else,  though  raising 
questions  puhlioi  juris,  ordinary  remedies  and 
ordinary  Jurisdictions  are  adequate;  but  the 
case  was  one  of  injunction,  and  not  of  man- 
damus. 

And  the  same  quotation  was  made  in  State 
V.  St.  Croix  Boom  Corp.  60  Wis.  565,  19  N.  W. 
896,  which  was  also  an  injunction  case. 

And  substantially  the  same  thing  was  said  In 
State  ew  rel.  Wood  v.  Baker,  38  Wis.  71  (a  quo 
warranto  case),  without  referring  to  Atty.  Gen. 
V.  Blossom,  1  Wis.  317,  aupra.  In  that  connec- 
tion. 

f.  Reatriotion  from  independence  of  co-ordinate 
department  of  i/overnment. 

Another  restriction  or  limitation  upon  Juris- 
diction in  mandamus,  though  conferred  in  un- 
limited terms,  grows  out  of  the  peculiar  form 
of  government  existing  in  most  American  states 
as  well  as  in  the  United  States,  in  which  there 
are  three  co-ordinate,  independent  departments, 
no  one  of  which  can  exert  any  control  over  an- 
other in  the  performance  of  its  official  duties. 
This  independence  necessarily  constitutes  a  re- 
striction on  the  power  to  use  mandamus  against 
executive  or  legislative  officers,  affecting  not 
only  courts  of  original  Jurisdiction,  but  the 
whole  Judiciary.  And  cases  with  reference  to 
this  restriction  are  alike  applicable  whether 
they  found  their  original  Inception  in  a  court 
of  last  resort  or  not. 

This  subject,  however,  was  considered  In 
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Fleming  v.  Guthrie  (W.  Va.)  3  L.  R.  A.  63,  and 
note  thereto,  entitled  Departments  of  govern- 
ment distinct  and  independent;  and  in  Bateft 
V.  Taylor  (Tenn.)  3  L.  R.  A.  316,  and  note 
thereto,  entitled  Judiciary  cannot  interfere  with 
functions  of  executive;  and  in  State  ex  reL 
Charleston,  C.  &  C.  R.  Co.  v.  Whitesides  <S.  C.) 
3  L.  R.  A.  777,  and  note  thereto,  entitled  Man- 
damus ;  nature  of  the  process ;  and  in  Hovey  v. 
State  ex  rel.  Shuck  (Ind.)  11  L.  R.  A.  763,  and 
note  thereto,  entitled  Mandamus  wiU  not 
iifsue  to  control  executive  discretion.  The  fol- 
lowing consists  of  cases  either  since  decided  or 
not  included  in  those  notes. 

The  rule  Is  general  that  an  executive  officer 
of  the  state  is  not  subject  to  control  or  Inter- 
ference by  mandamus  from  tlie  supreme  or 
other  court  in  the  performance  of  duties  be- 
longing to  him  as  an  executive  officer.  State- 
ex  rel.  Thompson  v.  Whitcomb,  28  Minn.  50,  S 
N.  W.  902;  Atty.  Gen.  v.  Taggart,  66  N.  H. 
363,  25  L.  R.  A.  613,  29  Atl.  1027 ;  Watklns  v. 
Watkins,  2  Md.  841;  State  ex  reL  Hope  v. 
Board  of  Liquidation,  42  La.  Ann.  647,  7  So. 
706,  8  So.  577. 

And  that  the  authority  of  the  Judiciary  is 
confined  to  restraining  the  potency  of  the  act» 
of  a  co-ordinate  branch  of  the  government  when 
they  transcend  constitutional  limits.  Watkins 
v.  Watkins,  2  Md.  341. 

Thus,  under  a  system  of  government  by 
which  the  supreme  executive  power  of  the  state- 
is  vested  in  the  governor  and  the  Judicial  pow- 
er is  vested  in  the  courts,  the  action  of  the  gov- 
ernor In  the  exercise  of  his  politicai  and  govern- 
mental powers,  whether  the  same  are  conferred 
by  the  constitution  or  by  statute,  cannot  be  con- 
trolled by  mandamus.  Greenwood  Cemetery 
Land  Co.  v.  Routt,  17  Colo.  166,  16  L.  R.  A. 
369,  28  Pac.  1125  ;  People  ex  rek  Broderlck  v. 
Morton.  156  N.  Y.  136,  41  L.  R.  A.  231,  60  N. 
E.  791. 

And  under  a  provision  by  wiilch  the  writ  of 
mandamus  issues  out  of  the  court  as  an  order 
of  the  court  without  changing  the  force  and  ef- 
fect of  the  common- law  writ  or  its  object  and 
purpose,  the  writ  never  issues  to  the  executive 
or  legislative  branches  of  the  government,  nor 
to  the  Judicial  branch  having  general  and  final 
Jurisdiction.  People  ex  rel.  Broderlck  v.  Mor- 
ton, 156  N.  Y.  136,  41  L.  R.  A.  231.  50  N.  E. 
791. 

And  the  supreme  court  of  Kansas  has  no 
original  Jurisdiction  to  issue  a  mandamus  to 
the  governor  of  the  state,  commanding  him  to 
rescind  and  invoke  an  order  suspending  a  trus- 
tee of  a  charitable  and  benevolent  institution 
upon  charges  made  against  him,  under  Kan. 
Code  Civ.  Proc.  8  688,  providing  that  the  writ 
of  mandamus  may  be  issued  by  the  supreme 
court  or  any  Justice  thereof  during  term  or  at 
chambers,  to  any  Inferior  tribunal,  corporation, 
board,  or  person  to  compel  the  performance  of 
any  act  which  the  law  specially  enjoins  as  a 
duty  resulting  from  an  office,  trust,  or  station, 
^ince  the  governor,  as  such,  stands  at  the  head 
of  the  executive  department,  and  is  in  no  sense^ 
Inferior  to  the  supreme  court.  Householder  v. 
Morrill,  ^5  Kan.  317,  40  Pac.  664. 

And  where,  under  the  provisions  of  the  stat- 
ute under  which  the  governor  assumed  the 
right  to  act,  he  must  first  determine,  before- 
taking  any  steps  whatever,  whether  charges  are 
worthy  of  credit,  or  emanate  from  a  reliable- 
and  trustworthy  source,  such  determination  re- 
quires the  exercise  of  Judgment  and  discretion^ 
and  therefore  is  not  a  purely  ministerial  act. 
Ibid. 

So.  under  the  constitutional  provision  in 
Missouri  that  the  supreme  executive  power 
shall  be  vested  In  the  governor  of  the  state. 
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inaji<!|aniu8  will  not  Issue  from  the  supreme  or 
any  otber  conrt  to  the  governor  to  compel  the 
performance  of  any  duty  pertaining  to  his  of- 
fice, whether  political  or  merely  ministerial, 
and  whether  commanded  by  the  Constitution 
or  by  some  law  passed  on  the  subject,  ^tate 
ex  rel.  Hobb  v.  Stone,  120  Mo.  428,  23  L.  R.  A. 
194,  25  S.  W.  876. 

Such  dutlen  an  may  be  prescribed  by  law, 
within  the  meaning  of  Mo.  Const,  art.  5,  f  1, 
providing  that  the  governor  shall  perform  all 
snch  duties,  are  as  much  a  part  and  parcel  of 
bis  executive  duties,  which  cannot  be  controlled 
by  mandamus  by  the  supreme  court  or  other 
court  when  Imposed  by  statute,  as  when  made 
so  by  the  most  solemn  language  of  the  Consti- 
tution Itself.     Il)id, 

And  the  fact  that  a  duty  imposed  upon  a 
governor  of  a  state  might  have  been  assigned 
to  some  other  officer,  who  would  have  been 
amenable  to  the  process  of  mandamus  from  the 
supreme  court,  does  not  take  the  duty  out  of 
the  list  of  executive  duties  of  the  governor 
which  cannot  be  thus  controlled,  since  the  duty 
Is  nevertheless  an  official  one.     Ihid. 

Nor  can  the  governor  of  a  territory  be  com- 
pelled by  mandamus  on  the  application  of  the 
trustees  of  a  territorial  insane  asylum,  who 
hold  his  commission  as  authority  for  the  pub- 
lic duties  they  perform,  to  sign  a  warrant  on 
the  treasurer  for  funds  of  the  asylum.  Terri- 
torial Insane  Asylum  v.  Wolfley  (Ariz.)  8  L. 
R.  A.  188,  22  Pac.  383. 

Mandamus  may  issue,  however,  to  the  lieu- 
tenant governor  and  the  speaker  of  the  assem- 
bly after  the  adjournment  of  the  legislature 
and  the  expiration  of  the  time  given  by  statute 
in  which  they  are  exempted  from  process  and 
arrest.  People  ex  rel.  Broderlck  v.  Morton, 
156  N.  Y.  136,  41  L.  R.  A.  231,  50  N.  E.  791. 

But  in  such  case,  where  their  terms  of  of- 
fice expired  pending  the  proceeding,  it  cannot 
lie  enforced  against  their  successors,  unless 
they  are  substituted  as  parties.     Ibid. 

So,  by  the  constitution  of  Michigan  the 
board  of  state  auditors  Is  made  a  separate  and 
Independent  tribunal  over  which  the  supreme  ' 
court  has  no  control,  and  no  jurisdiction  by 
mandamus  to  coerce  or  direct  their  action,  and 
the  court  cannot  Issue  a  mandamus  to  require 
them  to  act  upon  a  claim  of  the  relator  for 
extra  compensation  for  services  performed. 
l*eople  ea  rel,  Dewey  v.  State  Auditors,  32 
Mich.  191. 

Or  to  compel  the  auditor  general  to  pay  over 
to  a  county  certain  money  claimed  to  have  been 
unlawfully  charged  to  the  county  and  deducted 
from  the  amounts  paid  over  on  annual  settle* 
ments.  People  ew  rel.  Ambler  v.  Auditor  Gen- 
eral, 38  Mich.  746. 

And  a  comptroller  of  the  treasury,  clothed 
by  constitutional  provisions  with  the  exclusive 
power  of  adjusting  and  settling  public  records, 
is  not  a  mere  ministerial  officer,  and  cannot 
therefore  be  compelled  by  mandamus  to  per- 
form any  act  in  the  discharge  of  his  duties 
which  involves  the  exercise  of  Judgment  and 
discretion.     Green  v.  Purnell,  12  Md.  329. 

Likewise,  in  Houston  Tap  &  B.  R.  Co.  v. 
Randolph,  24  Tex.  317,  which  was  an  appeal 
from  the  court  below  in  a  proceeding  for  man- 
damus in  that  oourt,  In  which  the  objection 
wns  raised  that  the  district  court  had  no  right 
to  issue  a  mandamus  to  the  treasurer  of  the 
state  requiring  him  in  his  official  capacity  to 
pay  out  the  money  or  other  elTects  of  the  treas- 
ury, the  rule  was  laid  down  that  any  supervi- 
sion or  control  by  the  Judiciary  of  the  execu- 
tive department  in  the  discharge  of  Its  duties, 
whether  such  duties  were  political  and  discre- 
tionary or  purely  ministerial,  would  be  In  con- 
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traventlon  of  the  constitutional  provision  for 
three  Independent  co-ordinate  departments  of 
government. 

A  mandamus,  however,  Is  the  proper  remedy 
to  compel  a  secretai*y  of  state  to  deliver  a  com- 
mission which  had  been  signed  and  transmitted 
to  him  to  be  sea'ed  and  recorded  to  the  party 
entitled  to  it.  Marbury  v.  Madison,  1  Cranch. 
137,  2  L.  ed.  60. 

And  the  supreme  court  has  original  Jurisdic- 
tion to  entertatn  an  application  for  a  writ  of 
mandamus  to  compel  the  secretary  of  state  to 
Issue  a  certificate  of  the  election  of  the  re- 
lator to  the  state  senate,  where  the  canvass  of 
the  votes  made  by  the  board  of  state  canvassers 
Is  In  his  favor.  State  ex  rel.  Price  v.  Law- 
rence, 3  Kan.  95. 

And  the  duty  of  the  secretary  of  state  to 
countersign  and  affix  the  great  seal  of  the  state 
to  commissions,  official  acts,  and  other  Instru- 
ments Issued  by  the  governor,  under  a  statute 
requiring  that  he  shall  so  affix  the  seal  in  such 
cases,  is  merely  ministerial,  and  may  be  com- 
pelled by  mandamus.  State  od  rel.  Miller  v. 
Barber,  4  Wyo.  409,  27  L.  R.  A.  45,  34  Pac. 
1028. 

And  after  the  bearing  and  overruling  by  the 
tribunal  provided  for  by  §  10  of  the  Australian 
ballot  law,  as  in  force  In  Kansas,  of  all  objec- 
tions to  a  nomination  certificate  filed  by  au- 
thority of  a  state  convention  of  a  political  par- 
ty, the  further  duties  of  a  secretary  of  state  as 
to  certification,  under  )i  13  thereof,  are  minis- 
terial only,  and  subject  to  control  by  the  su- 
preme court  by  mandamus.  Breldenthal  v.  Ed- 
wards, 57  Kan.  332,  34  L.  R.  A.  146,  46  Pac. 
469. 

But  when  civil  duties,  or  political  powers  and 
i*esponsibilIties,  devolve  upon  the  executive 
branch  or  department  of  the  state  government 
as  a  whole,  the  members  of  the  board  thus  con- 
stituted are  likewise  exempt  from  judicial  con- 
trol, and  this  notwithstanding  the  fact  that 
some  of  the  officers  are  subject  to  Judicial  con- 
trol, and  can  be  coerced  by  mandamus  to  act 
and  to  perform  their  official  duties.  State  ew 
rel.  Hope  v.  Board  of  Liquidation,  42  La.  Ann. 
647,  7  So.  706.  8  So.  577. 

And  while  it  Is  the  duty  of  the  supreme 
court  to  construe  laws  enacted  by  the  general 
assembly,  and  while  it  has  the  power  to  de- 
clare them  valid  or  invalid  as  the  case  may  be, 
it  would  be  a  gross  usurpation  of  power  for  it 
lo  assume  functions  belonging  exclusively  to 
that  body ;  and  it  cannot  by  mandamus  com- 
pel the  presiding  officer  of  the  senate,  and  Its 
secretary,  and  the  speaker  of  the  house  of  rep- 
resentatives, and  its  chief  clerk  to  perform  an 
official  act  which  It  is  alleged  is  required  of 
them  by  the  Constitution.  State  ex  rel.  Davis- 
son  V.  Bolte,  151  Mo.  362,  52  S.  W.  262. 

And  the  constitutional  right  of  a  member  of 
the  legislature  to  have  a  protest  entered  on  the 
Joumiil  cannot  be  enforced  by  mandamus 
ugainst  either  the  clerical  or  presiding  officer 
of  the  house  to  which  he  belongs,  where  the 
< Constitution  gives  to  such  house  Itself  the  con- 
trol of  its  Journal,  and  it  has  already  refused, 
not  only  to  print,  but  to  consider  or  receive, 
the  protest ;  since  such  officers  would  be  power- 
less to  execute  the  order  without  the  concur- 
rence of  the  house  itself,  even  if  they  were  or- 
dered to  enter  such  protest  on  the  Journal. 
Tumbuil  v.  Glddings,  95  Mich.  314,  19  L.  R. 
A.  853,  54  N.  W.  887. 

In  Atty.  Gen.  v.  Taggart,  66  N.  H.  362,  25  L. 
R.  A.  613.  29  Atl.  1027,  however,  it  was  held 
that  when  executive  officers  refuse  to  act  in  a 
case  at  all  a  mandamus  may  be  issued  to  compel 
them  to  act. 

And    in    Greenwood    Cemetery    Land    Co.    v. 
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Routt,  17  Colo.  156,  15  L.  R.  A.  369,  28  Pac. 
1125,  it  was  held  that  if,  ia  the  exercise  of 
some  power  neither  political  nor  essentially 
governmental,  the  law  specially  enjoins  upon 
the  governor  the  performance  of  some  particu- 
lar act  under  circumstances  in  which  he  has 
no  discretion,  and  he  refuses  to  perform  the 
act,  and  by  his  i^fusal  a  party  is  deprived  of 
his  property  or  some  legal  right,  the  Injured 
party  may  have  relief  by  mandamus  against 
the  governor  if  there  be  no  plain,  speedy,  and 
adequate  remedy  In  the  ordinary  course  of  law. 
And  that  where  public  land  has  been  regularly 
sold  by  the  state  land  board,  and  the  purchaser 
or  his  assignee  in  good  faith  is  entitled  by  law 
to  a  patent  therefor,  to  be  signed  by  the  gov- 
ernor and  otherwise  attested,  as  the  law  dl- 
i^cts,  whenever  the  purchaser  or  his  assignee 
has  paid  or  tendered  the  full  purchase  price 
with  lawful  interest  and  the  purchaser  or  his 
assignee  has  complied  with  the  conditions  of 
the  purchase,  mandamus  is  an  appropriate  rem- 
edy in  case  of  the  refusal  of  the  governor  to 
execute  and  deliver  the  patent. 

But,  the  question  arising  on  a  petition  for  a 
mandamus  to  compel  the  governor  of  the  state 
to  call  an  election  for  three  additional  members 
of  Congress  to  fill  a  vacancy  caused  by  the 
want  of  representation  in  an  existing  Congress, 
pursuant  to  a  new  apportionment  act  by  which 
the  state  is  entitled  to  such  represen  cat  Ives,  is 
a  political,  and  not  a  Judicial,  one,  and  cannot 
be  decided  by  the  courts.  State  ex  rel,  Crome- 
lien  V.  Boyd,  36  Neb.  181,  19  L.  R.  A.  227,  54 
N.  W.  252. 

So,  State  cj?  rel.  Wallace  v.  Hayne,  8  S.  C. 
N.  S.  367,  holds  that  the  supreme  court  has 
Jurisdiction,  under  S.  C.  Const,  art.  4,  S  4,  to 
issue  mandamus  to  the  executive  officers  of  the 
state  for  the  purpose  of  supervising  and  con- 
trolling their  action. 

And  in  State  ex  rel.  Resley  v.  Farwell,  4 
Chand.  (Wis.)  104,  3  Pinney  (Wis.)  393.  it 
was  said  that  the  Judicial  power  of  the  state 
extends  in  a  proper  case  to  Jurisdiction  over 
the  person  of  its  chief  executive  officer  in  a 
proceeding  by  mandamus,  the  Jurisdiction  of 
the  courts  being  co-extensive  with  the  state, 
and  the  governor  being  within  the  state. 

And  in  Pacific  R.  Co.  v.  The  Governor,  23 
Mo.  353.  66  Am.  Dec.  673,  it  was  held  that,  by 
the  Constitution  of  Missouri  then  existing,  the 
supreme  court  had  power  to  issue  writs  of  man- 
damus, and  to  hear  and  determine  the 
same,  and  to  the  delegation  of  that  pow- 
er there  could  be  no  exception,  and  that 
the  Jurisdiction  conferred  extended  to  all 
writs  of  mandamus  without  any  limitation 
whatever,  and  without  regard  to  the  official 
rank  or  condition  of  the  party,  though  it  be  the 
governor  of  the  state. 

Texas  Rev.  Stat.  art.  942,  provides  that  the 
supreme  courts  may  issue  writs  against  any 
district  Judge  or  officer  of  the  state  govern- 
ment, except  the  governor. 

And  the  comptroller  of  the  state  la  a  state 
officer  under  that  act.  Pickle  v.  McCall,  86 
Tex.  212,  24  S.  W.  265. 

And  the  supreme  court  has  original  Jurisdic- 
tion, under  the  Texas  Constitution  and  th&t 
act  above  recited,  passed  pursuant  thereto,  to 
issue  a  writ  of  mandamus  against  the  comp- 
troller or  other  head  of  a  department  of  the 
state  government.  Jemigan  v.  Flnley,  90  Tex. 
205,  38  S.  W.  24. 

But  that  act  does  not  authorize  it  to  Isame  a 
writ  against  the  judge  of  a  county,  since  a 
county  Judge  is  not  an  officer  of  the  state  gov- 
ernment within  the  meaning  of  the  act.  Turn- 
er V.  Cotton,  93  Tex.  659,  57  S.  W.  35. 

And  it  does  not  give  the  supreme  court  pow- 
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er  to  grant  the  writ  to  compel  a  county  treas- 
urer to  transfer  a  sum  of  money  from  the 
school  fund  to  the  treasury  proper,  since, 
though  a  county  is  but  a  political  subdlvisioD 
of  the  state,  and  most  of  its  officers  perform 
state  functions,  they  are  not  officers  of  the 
state  government  within  the  meaning  of  that 
term  as  used  in  the  statute.  Travis  County  v. 
Jourdan,  91  Tex.  217,  42  S.  W.  543. 

So,  a  treasurer  of  a  board  of  regents  of  an 
agricultural  college,  though  having  to  do  with 
the  state  business,  is  not  to  be  regarded  as  a 
state  officer  within  the  meaning  of  such  a  pro- 
vision. State  eof  rel.  Steams  v.  Smith,  6  Wash. 
496,  33  Pac.  974. 

And  while,  under  the  Constitution  and  laws 
of  Texas,  the  supreme  court  has  original  Juris- 
diction to  issue  a  mandamus  to  compel  the  per- 
formance by  the  commissioner  of  the  general 
land  office  of  a  duty  clearly  enjoined  upon  him 
by  law,  it  cannot  control  his  discretion  In  mat- 
ters where  the  law  has  reposed  in  him  discre- 
tion to  exercise  his  Judgment  in  determining 
the  existence  or  nonexistence  of  a  given  state  of 
facts  from  the  evidence  of  the  records  In  his 
department,  it  being  deemed  to  have  been  the 
policy  of  the  legislature  to  commit  such  mat- 
ters to  the  determination  of  the  commissioner, 
not  Intending  that  any  court  should  enter  Into 
an  examination  of  the  question  as  to  th«  rights 
of  a  claimant,  De  Poyster  v.  Baker,  89  Tex. 
155,  34  S.  W.  106. 

It  has  been  intimated,  however,  that  even 
with  reference  to  this  subject  a  denial  of  a 
writ  of  mandamus  against  a  governor  or  other 
executive  officer  is  based  upon  the  ground  that 
it  is  not  a  proper  remedy,  and  not  on  the 
ground  of  want  of  Jurisdiction  or  power. 

Thus,  in  Pacific  R.  Co.  v.  The  Governor,  23 
Mo.  353,  66  Am.  Dec.  673,  it  was  held  that 
the  supreme  court,  under  a  general  constito- 
tional  grant  of  power,  had  Jurisdiction  of  a 
proceeding  for  mandamus  against  the  governor 
of  the  state,  and  that  it  had  power  to  issue  the 
writ,  and,  after  a  return  to  It,  it  would  deter- 
mine whether  that  officer  was  subject  to  it  or 
not,  and  if  the  conclusion  was  arrived  at  that 
the  case  was  not  a  proper  one  for  a  mandamna 
that  would  not  be  a  denial  of  the  Jurisdiction 
to  hear  and  determine  the  cause,  but  a  mere 
determination  of  the  controversy  in  favor  of 
the  party  claiming  an  exemption  from  the  op- 
eration of  the  writ. 

As  to  mandamus  to  state  officers  under  the 
Washington  Constitution,  see  Jones  v.  Reed,  3 
Wash.  57,  27  Pac.  1067,  and  State  ex  rel 
Stearns  v.  Smith,  6  Wash.  496,  33  Pac.  794. 
supra,  IV.  f. 

VI.  Conclusion. 

Mandamus  was  a  prerogative  writ  at  com- 
mon law,  and  Jurisdiction  to  issue  the  writ 
rested  exclusively  in  the  court  of  King's  bench, 
which  was  the  court  of  last  resort,  and  In 
which  the  King  was  supposed  to  sit,  and  in 
which  the  Judicial  sovereignty  was  supposed  to 
reside.  And,  since  it  was  designed  to  meet  and 
remedy  otherwise  remediless  cases,  the  joris- 
diction  was  general,  the  only  question  with  ref- 
erence to  its  application  being,  Was  mandamus 
the  proper  remedy  ;inder  the  circumstances  of 
the  case  in  hand?  This  Jurisdiction  Is  still  re- 
tained by  the  court  of  King's  bench  in  England, 
though  In  later  times  Jurisdiction  to  Issue  man- 
damus has  sometimes  been  conferred  upon 
other  courts. 

In  America,  while  the  theory  that  the  writ 
of  mandamus  is  In  the  nature  of  a  prerogative 
writ  where  the  common  law  has  been  adoptee  \ 
with  reference  to  it,  and  that  the  power  to  isi  i 
sue  it  is  inherent  In  the  nature  of  courts  c#  i 
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last  resort,  even  in  the  absence  of  constitu- 
tional or  st^atutory  authority,  has  been  ad- 
vanced, such  courts  are  generally  regarded  as 
having  no  prerogative  power  and  the  writ  is 
regarded  as  being  an  ordinary  process  of  a 
court  of  Justice,  Jurisdiction  to  issue  which  is 
derived  from  constitutional  or  legislative  pro- 
visions. 

Power  to  issue  mandamus  is  within  a  grant 
of  original  Jurisdiction  in  all  civil  actions  and 
special  proceedings  of  a  civil  nature,  and  a 
grant  of  common-law  Jurisdiction  without  re- 
striction or  limitation,  or  a  grant  of  general 
authority  to  issue  writs  of  mandamus  without 
specifying  the  particular  cases  or  classes  of 
cases  in  which  it  is  to  be  used,  made  to  a  court 
of  last  resort,  whether  by  constitutional  or 
statutory  provision,  confers  general  jurisdic- 
tion in  all  cases  co-extensive  with  that  of  the 
court  of  King's  bench  at  common  law. 

A  grant  to  a  court  of  last  resort  of  appellate 
Jurisdiction  only,  however,  confers  no  power  to 
entertain  Jurisdiction  of  an  original  application 
for  mandamus,  the  distinction  being  that  In  orig- 
inal jurisdiction  a  cause  Is  created,  while  in  ap- 
pellate jurisdiction  an  existing  cause  is  revised 
and  corrected ;  nor  does  an  express  grant  to 
such  a  court  of  power  to  issue  writs  of  man- 
damus in  aid  of  appeal  or  for  appellate  pur- 
poses. And  an  express  constitutional  or  stat- 
utory grant  to  such  a  court,  of  power  to  Issue 
writs  of  mandamus  for  particular  purposes 
named  in  the  grant,  like  that  contained  In  the 
Oonstitutlon  of  the  United  States,  confers  pow- 
er to  use  the  writ  for  the  purposes  named,  but 
prohibits  its  use  for  any  other  purpose ;  and 
where  the  grant  is  by  constitutional  provision 
the  Jurisdiction  cannot  be  extended  or  increased 
by  legislative  enactment. 

There  has  been  some  conflict  of  opinion  as  to 
whether  a  grant  to  a  court  of  last  resort  of 
appellate  Jurisdiction,  followed  by  a  grant  of 
power  to  issue  writs  of  mandamus,  etc.,  merely 
gives  the  court  power  to  use  the  writ  In  aid  of 
its  appellate  Jurisdiction,  or  constitutes  an  In- 
dependent grant  of  Jurisdiction  in  mandamus 
original  as  well  as  appellate.  But  it  now  seems 
to  be  settled  in  all  courts  in  which  the  ques- 
tion has  arisen  that  such  a  grant  confers  full 
power  to  exercise  original  Jurisdiction  the  same 
ns  In  case  of  a  grant  of  common-law  Jurisdic- 
tion, or  of  an  express  general  grant.  And  there 
is  a  like  conflict  of  opinion  still  existing  upon 
the  question  whether  a  grant  to  such  a  court 
of  appellate  jurisdiction,  followed  by  a  grant  of 
])ower  to  issue  writs  of  mandamus  and 
other  named  writs,  and  all  other  writs 
necessary  to  the  exercise  of  their  appel- 
late Jurisdiction,  gives  the  court  power 
to  use  the  writ  of  mandamus  in  aid 
of  its  appellate  Jurisdiction  only,  or  con- 
stitutes an  Independent  grant  of  power  to  use 
mandamus  and  the  other  named  writ  generally 
nnd  for  original  purposes.  But  while  the  the- 
ory of  restricted  jurisdiction  Is  maintained  by 
the  courts  of  a  number  of  the  states,  the  weight 
of  authority  would  seem  to  regard  the  grant  as 
preneral. 

The  writ  of  mandamus,  however,  is  a  proper 
remedy  in  only  a  limited  number  of  classes  of 
cases;  and,  while  the  general  rule  is  that  a 
(n*ant  of  authority  to  issue  It  confers  full  power 
to  act  according  to  the  terms  of  the  grant,  and 
a  refusal  to  act  because  another  court  has  juris- 
diction, or  because  there  Is  another  adequate 
remedy,  or  because  the  cause  Is  not  puhlivi 
juris.  Is  not  based  upon  want  of  Jurisdiction, 
but  upon  the  propriety  of  Its  exercise,  there  are 
many  rnses  going  upon  tlie  theory  that  certain 
restrictions  and  limitations  are  .inherent  in  the  ; 
nature  of  the  writ,  and  that  a  grant  to  a  court 
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of  last  resort  of  original  jurisdiction  to  issue 
it,  though  in  general  terms,  only  confers  power 
to  use  it  subject  to  such  restrictions  and  lim- 
itations. 

Under  this  theory,  a  court  would  have  no 
Jurisdiction  notwithstanding  the  grant.  If  there 
were  another  adequate  remedy,  or  If  jurisdic- 
tion had  also  been  conferred  upon  another 
court,  since  in  such  case  there  would  be  another 
remedy,  or  if  the  case  was  not  publici  juris. 
Jurisdiction  of  a  court  of  last  resort  is  also  re- 
stricted when  another  court  has  jurisdiction, 
under  a  grant  of  iwwer  to  issue  the  writ  "when 
necessary,"  etc.,  upon  the  ground  that  Its  exer- 
cise by  the  higher  court  is  not  necessary.  To 
bring  a  cause  within  the  Jurisdiction  of  the 
court  as  puhlici  juris  within  these  rules  the 
prerogatives  of  the  state  or  the  liberties  of  Its 
citizens  must  be  Involved.  And  another  remedy 
to  exclude  Jurisdiction  In  mandamus  must  not 
only  be  specific  and  adequate,  but  also  compe- 
tent to  afford  the  very  relief  to  which  the  ap- 
lillcant  Is  entitled. 

There  is  another  restriction  or  limitation 
upon  the  power  to  Issue  writs  of  mandamus 
growing  out  of  the  UFual  division  of  the  gov- 
ernment Into  three  distinct.  Independent  de- 
partments, which  precludes  any  control  by  the 
j.idlclrtry  over  either  the  executory  or  legisla- 
tive department.  This  restriction  applies  to 
<'ourts  of  last  resort  as  well  as  to  all  other 
courts,  and  exists  though  the  grant  of  power  Is 
made  In  unlimited  terms,  and  prevents,  as  a 
general  rule,  all  control  by  the  Judiciary  over 
official  acts  of  an  oQicer  of  another  department 
of  the  government,  whether  political  or  minis- 
terial, and  however  the  dnty  to  act  may  have 
been  Imposed.  Some  of  the  cases,  however, 
hold  that  the  Judiciary  may  control  such  of- 
ficers in  the  performance  of  duties  imposed  by 
law  which  are  not  in  their  nature  either  dis- 
cretionary, political,  or  essentially  government- 
al ;  and  as  to  such  duties  It  Is  generally  held 
that  the  Judiciary  has  power  to  control  all  of- 
f.eers  except  the  executive  head  and  the  legis- 
lative body  itself.  F.  H.  B. 


Edward  S.  DREYER,  Plff.  in  Err., 

V. 

PEOPLE  of  the  State  of  Illinois. 

(188  111.  40.) 

1.  Tlie  failure  to  neij^atlve  unavoidable 
lop0  or  accident,  in  an  indictment  under 


Note. — As  to  former  Jeopardy  by  reason  of 
the  discharge  of  the  Jury  In  the  prisoner's  ab- 
sence, see  Upchurch  v.  State  (Tex.)  44  L.  R. 
A.  604,  and  note. 

As  to  former  Jeopardy  by  discharge  of  Jury 
generally,  see  also.  In  this  series,  Com.  v.  Fitz- 
patrick  (Pa.)  1  L.  R.  A.  451,  and  cases  in 
tiote;  Re  Allison  (Colo.)  10  L.  R,  A.  790; 
State  V.  Nelson  (R.  I.)  33  L.  R.  A.  559  ;  State 
V.  Hager  (Kan.)  48  L.  R.  A.  254,  and  Re  As- 
Cher  (Mich.)   57  L.  R.  A.  806. 

As  to  liability  on  ofliclal  bond  for  loss  of 
money  by  theft  or  bank  failure,  see  also  Wil- 
son V.  People  use  of  Pueblo  &  A.  Valley  R.  Co. 
(Colo.)  22  L.  R.  A.  449,  and  note;  State  use 
of  Overton  County  v.  Copeland  (Tenn.)  31  L. 
R.  A.  844 ;  Fairchlld  v.  Hedges  (Wash.)  81  L. 
R.  A.  851;  Bush  v.  Johnson  County  (Neb.)  32 
L.  R.  A.  223;  llealdsburg  v.  Mulligan  (Cai.) 
33  L.  R.  A.  4C1;  State  v.  Gramm  (Wyo.)  40 
L.  R.  A.  690;  Thomssen  v.  Hall  County  (Neb.) 
67  L.  R.  A.  303,  and  Northern  P.  R.  Co.  v. 
Owens   (Minn.)   57  L.  R.  A.  634. 
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a  statute  making  It  an  offense  for  an  officer 
to  fail  or  refuse  to  pay  over  funds  to  his 
successor,  provided  such  failure  or  refusal 
is  not  occasioned  by  unavoidable  loss  or  ac- 
cident, does  not  constitute  a  fatal  defect  in 
the  Indictment,  where  the  definition  of  the 
offense  is  wholly  Independent  of  the  pro- 
viso. 

2.  The  dlncliariire  of  a  Jnry  In  a  crim- 
inal caae  without  the  consent  of  the  ac- 
cused, because  the  Jurors  are  unable  to  agree, 
will  not  sustain  the  defense  of  former  Jeop- 
ardy, on  a  subsequent  trial. 

3.  To  support  the  defense  of  nnavold- 
able  losH  or  accident,  on  an  indictment 
of  an  officer  for  failure  to  pay  oVer  funds, 
evldenc-e  that  he  had  deposited  the  funds  In 
a  bank  with  the  account  of  his  firm,  which 
was  overdrawn,  under  an  agreement  that  the 
bank  would  pay  all  his  checks  to  an  unlim- 
ited amount,  for  which  he  had  given  security, 
and  thut  the  bank  would  have  carried  out  its 
agreement  If  it  had  been  allowed  to  continue 
business.  Is  not  admissible,  since  the  loss  re- 
sulting under  such  circumstances  is  not  un- 
avoidable. 

4.  An  oath  tal&en  by  ballllTii  six  dayn 
prior  to  the  retirement  of  the  Jnry, 
and  prior  to  the  introduction  of  evidence 
and  the  subsequent  steps  of  the  trial,  is  not 
a  compliance  with  the  statutory  require- 
ment of  an  oath  "when  the  Jury  shall  retire 
to  consider  of  their  verdict." 

6.  A  Mtatntory  reanlr^m^nt  that  a  Jnry 
Mliall  retire  In  charge  of  a  sworn  offi- 
cer can  be  waived  by  consent  of  the  defend- 
ant, in  a  criminal  case. 

6.  The  failure  to  nrt^e  an  objection  at 
the  time  a  Jury  retires  unaccompanied  by  a 
sworn  officer  amounts  to  consent  or  waiver 
by  tbe  accused  of  compliance  with  a  statute 
requiring  them  to  be  so  accompanied. 

(October  19,  1900.) 

ERROR  to  the  Criminal  Court  for  Cook 
County  to  review  a  judgment  convict- 
ing defendant  of  failure  to  pay  over  to  his 
successor  in  office  public  funds  which  had 
been   committed   to  his  custody.     Affirmed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  Morun,  Majer  &  Mejer,  for 
piaintitr  in  error: 

The  indictment  is  bad,  inasmuch  as  it 
does  not  negative  the  exception  in  the  stat- 
ute "that  such  failure  or  refusal  is  occa- 
sioned  by  unavoidable  loss  or  accident." 

Bensley    v.    People,    89    111.    671;   United' 
States  V.  r;ooA-,  17  Wall.  168,  21  L.  ed.  638.  \ 

The  motion  for  a  new  trial  should  have  i 
been  allowed  for  the  reason  that  the  jury 
were  not  in  charge  of  officers  sworn  accord- 
ing to  Liw,  and  for  the  further  reason  that 
the  officers  in  charge  of  the  jury  were  not 
sworn  at  the  time  prescribed  by  law,  nor 
was  the  J^tatutory  oath  administered  to  said 
officers.  I 

Mclniyrc  v.  People,  38  111.  620;  Lewis  v.  I 
PeovU.  44  111.  452;  Sanders  v.  People,  124 
111.  224,  1()  N.  E.  81 ;  Jackson  v.  People,  36 
111.  App.  88;  i'arley  v.  People,  138  111.  100, 
27  N.  E.  927;  State  v.  McCormick,  57  Kan. 
440,  4(5  Pac.  779:  Buxton  v.  StatCy  89  Tenn. 
210,  14  S.  W.  480. 

The  unwarranted  discharge  of  the  jury 
upon  the  former  trial  worked  a  discharge 
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of  said  defendant,  and,  upon  being  called 
for  trial  again,  he  was  entitled  to  his  dis- 
charge, having  been  once  in  jeopardy. 

Bill  of  Rigbte,  §  10;  Const.  1870,  p.  64. 

The  discharge  of  the  jury  under  the  cir- 
cumstances in  this  case  discharged  the  de- 
fendant. 

Kurd's  Rev.  Stat.  chap.  28,  p.  399,  chap. 
38,  n  434,  435,  p.  636;  Farley  v.  People, 
138  111.  97,  27  N.  E.  927;  Logg  v.  People,  8 
III.  App.  99;  Wright  v.  State,  5  Ind.  291, 
61  Am.  Dec.  90;  MorhaJa  v.  State,  10  Yerg. 
532,  31  Am.  Dec.  591;  McCauley  v.  State, 
26  Ala.  135;  Ex  parte  Viricent,  43  Ala.  402; 
Ned  v.  State,  7  Port.  (Ala.)  187;  Williams 
V.  Com.  2  Gratt.  508,  44  Am.  Dec.  403; 
State  V.  Alpiau,  64  N.  C.  364;  State  v.  Eph- 
raini,  19  X.  C.  (2  Dev.  &  B.  L.)  162;  Whit- 
ten  V.  State,  dl  Miss.  718;  Helm  v.  State, 
66  Miss.  537.  6  So.  322;  Morgan  v.  State, 
13  Ind.  216:  Miller  v.  State,  8  Ind.  325; 
Vrookham  v.  State,  5  W.  Va.  512;  State  v. 
Shuchardt,  18  Neb.  454,  25  N.  W.  722; 
Murphy  v.  State,  25  Neb.  807,  41  N.  W. 
792;  Conklinv.  State,  25  Neb.  784,  41  N.  W. 
788;  Com.  v.  Fitzpatrick,  121  Pa.  109,  I  I^ 
R.  A.  451,  15  Atl.  466;  Bilands  v.  Com.  Ill 
Pa.  1,  56  Am.  Rep.  235,  2  Atl.  70;  Com,  v. 
CooA-,  6  Serg.  &  R.  '577,  9  Am.  Dec.  465 ; 
Com.  v.  Clue,  3  Rawie,  498;  Rohinson  v. 
Com.  88  Ky.  386,  11  S.  W.  210;  O* Brian  v. 
Com.  9  Bush,  339,  15  Am.  Rep.  715;  Poic- 
ell  V.  State,  17  Tex.  App.  345;  WHght  v. 
Htate,  35  Tex.  Crim.  Rep.  158,  32  S.  VV. 
701:  Rudder  v.  State,  29  Tex,  App.  262,  l.> 
S.  W.  717:  State  v.  Allen,  59  Kan.  758,  54 
Pac.  1060. 

Messrs.  Charles  S.  Deneen  and  Albert 
C.  Barnes,  with  Mr.  £•  C.  Akin,  Attorney 
General,  for  defendant  in  error: 

In  general,  an  exception  or  proviso  which 
is  not  in  tlic  enacting  clause,  whether  in 
the  same  section  with  it  or  not,  need  not  be 
negatived. 

1  Bishop,  Crim.  Proc.  §  639;  Lequat  v. 
People,  11  111.  330;  Moizker  v.  People,  14 
III.  101 ;  Bcasley  v.  People,  89  111.  671. 

The  question  always  is,  whether  the  ex- 
ception is  so  incorporated  with,  and  be- 
comes a  part  of,  the  enactment,  as  to  oon- 
stitute  a  part  of  the  definition  or  descrip- 
tion of  the  offense. 

State  V.  Abbey,  29  Vt.  60,  67  Am.  Dec. 
754;  United  States  v.  Cook,  17  Wail.  168, 
21  L.  ed.  638;  State  v.  Rush,  13  R.  I.  198; 
1   Bishop,  Crim.  Proc.  §  631. 

Where  the  officer  who  takes  charge  of  the 
juiy  on  retiring  to  consider  their  verdict 
is  not  sworn,  objection  and  exception  should 
be  taken  and  preserved  by  bill  of  excep- 
tions. 

McKinney  v.  People,  7  111.  540,  43  Am. 
Dec.  65:  Pate  v.  People,  8  111.  644;  Holmet 
V.  People,  10  111.  478;  Mclntyre  v.  People, 
38  111.  514;  Knouff  v.  People,  6  111.  App. 
154:  United  States  v.  Ball,  163  U.  S.  662. 
41  L.  ed.  300,  16  Sup.  Ct.  Rep.  1192;  Atter- 
bt'vry  V.  State,  56  Ark.  615,  20  S.  W.  411; 
State  V.  Frier,  118  Mo.  648,  24  S.  W.  220: 
Lvuis  V.  People,  44  111.  452;  Gibbons  v. 
People.  23  111.  618;  Jackson  v.  People,  36 
111.  App.  88 ;  Morton  v.  People,  47  III.  476. 
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The  law  presumes,  till  the  contrary  ap- 
pears, that  the  court  performed  its  duty; 
and  where  the  record  is  silent  it  will  be  pre- 
-sumed  that  the  jury  retired  in  charge  of 
sworn  officers. 

State  V.  Pitts,  11  Iowa,  343;  State  v. 
Ryan,  13  Minn.  370,  Gil.  343;  Clark  v. 
^tate,  8  Baxt.  691;  People  v.  Waters,  1 
Idaho,  560;  Bennett  v.  Com.  8  Leigh,  746. 

A  recital  in  the  record  that  the  officers 
placed  in  charge  of  the  jury  were  sworn 
sufficiently  shows  that  they  were  duly 
aworn. 

Holmes  v.  People,  10  111.  478;  State  v. 
yelson,  132  Mo.  184,  33  S.  W.  809;  Moore 
V.  State,  96  Tenn.  209,  33  S.  W.  1046;  Lan- 
master  v.  State,  91  Tenn.  267,  18  S.  W.  777. 

Courts  are  not  disposed  to  reverse  upon 
41  mere  claim  of  such  irregularity, — espe- 
■cially  in  the  absence  of  any  showing  of  in- 
jurious results  therefrom. 

Sanders  v.  People,  124  111.  218,  16  N.  E. 
81;  Wilhelm  v.  People,  72  111.  468;  Adams 
V.  People,  47  III.  381 ;  Hittner  v.  State,  19 
Ind.  48;  State  v.  Grafton,  89  Iowa,  109,  66 
1^.  W.  257;  State  v.  Hayes,  78  Mo.  307; 
State  V.  Hays,  78  Mo.  600;  State  v.  Frier, 
118  Mo.  048,  24  S.  W.  220;  People  v.  John- 
son, 46  Hun,  667,  13  N.  Y.  Supp.  48;  State 
V.  Poindexter,  23  VV.  Va.  806;  Jarna^in  v. 
State,  10  Yerg.  529;  Stone  v.  State,  4 
Humph.  27;  United  States  v.  Ball,  163  U. 
S.  662,  41  L.  ed.  300,  16  Sup.  Ct.  Rep.  1192. 

The  record  imports  verity,  and  its  conclu- 
siveness cannot  be  impeached  by  affidavits. 

Eastman  v.  People,  93  III.  112;  Henning 
V.  State,  106  Ind,  386,  65  Am.  Rep.  756,  6 
N.  E.  803;  Polin  v.  State,  14  Neb.  640,  16 
N.  W.  898;  State  v.  Frier,  118  Mo.  650,  24 
S.  W.  220;  Van  Houton  v.  People,  22  Colo. 
^3,  43  Pac.  137. 

The  record  could  have  been  changed  only 
T>y  amendment;  and  if  the  court  during  the 
term  had  been  satisfied  of  its  incorrectness 
from  the  affida\its,  it  could,  even  on  its 
own  suggestion,  have  amended  it. 

Weed  V.  Weed,  25  Conn.  337;  Kelty  v. 
High,  29  W.  Va.  381,  1  S.  E.  561. 

The  accused  has  no  right  to  stand  by  and 
suffer  irregular  proceedings  to  take  place, 
and  then  ask  to  have  the  proceedings  re- 
versed on  error,  on  account  of  such  irregu- 
larities. If  he  neglects  in  proper  time  to 
insist  on  his  rights,  he  waives  them. 

McKinney  v.  People,  7  111.  540,  43  Am. 
Dec.  65 ;  Chase  v.  People,  40  III.  352 ;  Dyer 
V.  People,  84  111.  624;  Eastman  v.  People, 
93  111.  113;  Kelly  v.  People,  132  111.  371,  24 
N.  E.  56;  Atterherry  v.  State,  56  Ark.  616, 
20  S.  W.  411;  Hewning  v.  State,  106  Ind. 
386,  55  Am.  Rep.  756,  6  N.  E.  803 ;  Water- 
mwi  V.  State,  116  Ind.  61,  18  N.  E.  63; 
Polin  V.  State,  14  Neb.  640,  16  N.  W.  898; 
Hunter  v.  State,  43  Ga.  483;  Thompson  & 
M.  Juries,  §  399. 

The  discharge  of  a  jury  without  the  con- 
sent of  the  defendant,  because,  after  ma- 
ture deliberation,  they  are  unable  to  aeree 
upon  a  verdict,  is  not  an  acquittal,  and  does 
not  entitle  the  defendant  to  immunity  from 
further  prosecution.  Whether  they  can 
.58  L.  R.  A. 


agree  is  a   question  for  the  sound  discre- 
tion of  the  court. 

United  States  v.  Perez,  9  Wheat.  579,  6 
L.  ed.  165;  Barrett  v.  State,  36  Ala.  406; 
Ex  parte  McLaughlin,  41  Cal.  212,  10  Am. 
Rep.  272;  State  v.  Woodruff,  2  Day,  604,  2 
x\m.  Dec.  122;  State  v.  Updike,  4  Harr. 
(Del.)  581;  Lester  v.  State,  33  Ga.  329; 
Willifoid  V.  State,  23  Ga.  1;  Logg  v.  Peo- 
ple, 8  111.  App.  106;  State  v.  Nelson,  26  Ind. 
366;  State  v.  Walker,  26  Ind.  346;  Shaffer 
v.  State,  27  Ind.  131;  State  v.  Wilson,  60 
Ind.  487,  19  Am.  Rep.  719;  Hoffman  v. 
State,  20  Md.  425;  Com,  v.  Purchase,  2 
Pick.  521,  13  Am.  Dec.  462;  Com,  v.  Bow- 
den,  9  Mass.  494;  People  v.  Schoeneth,  44t 
Mich.  489,  7  N.  W.  70;  People  v.  Harding, 
53  Mich.  487,  19  N.  W.  155;  Price  v.  State, 
36  Miss.  533,  72  Am.  Dec.  195;  Whitten  v. 
State,  61  Miss.  723;  People  v.  Oreen,  13 
Wend.  57;  People  v.  Goodiotn,  18  Johns. 
200,  9  Am.  Dec.  203;  State  v.  Jefferson,  66 
N.  C.  309;  Dobbins  v.  State,  14  Ohio  St. 
493;  State  v.  Nelson,  19  R.  I.  467,  33  L.  R. 
A.  560,  34  Atl.  990;  State  v.  M'Kee,  1  Bail. 
L.  661,  21  Am.  Dec.  499;  Smith  v.  State, 
22  Tex.  App.  197,  2  S.  W.  542;  Moseley  v. 
State,  33  Tex.  671;  Proffatt,  Trial  by  Jury, 
§§  484,  486;  1  Bishop,  Crim.  Law,  6th  ed. 
§  1033;  1  Archbold,  Crim.  Pr.  &  PI.  p.  693; 
2  Graham  &  W.  New  Trials,  p.  118;  11  Am. 
6i  Eng.  Enc.  Law,  Jeopardy,  p.  953. 

Wilkin,  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  -writ  of  error  to  the  criminal 
court  of  Cook  county  to  reverse  a  judgment 
of  conviction  against  plaintiff  in  error,  un- 
der §  215  of  our  Criminal  Code.  The  in- 
dictment was  to  the  February  term,  1898, 
of  that  court,  and  consisted  of  one  coimt. 
It  charges  that  the  defendant  was,  on  and 
befoi-e  December  21,  1896,  treasurer  of  the 
West  Chicago  park  commissioners,  and  au- 
thorized to  collect,  receive,  safely  keep,  and 
disburse  the  moneys,  revenues,  bonds,  wai'- 
rants,  and  funds  of  said  corporation,  and 
that  as  such  treasurer,  prior  to  said  Decem- 
ber 21,  1896,  he  received  of  the  funds  of 
said  park  commissioners  $316,013.40,  which 
he  had  failed  to  pay  over  to  Fred  M.  Blount, 
his  successor  in  office,  on  the  latter's  de- 
mand. On  July  26,  1899,  counsel  for  tho 
defendant  moved  to  quash  the  indictment, 
but  the  motion  was  overruled,  and  he  en- 
tered bis  plea  of  not  guilty.  On  August 
29th  he  was  regularly  put  upon  trial,  and 
on  September  2d  the  following  order  was 
entered:  "This  day  come  the  said  people, 
by  Charles  S.  Deneen,  the  state's  attorney, 
and  the  said  defendant,  as  well  in  his  own 
proper  person  as  by  his  counsel,  also  come, 
and  also  come  the  jurors  of  the  jury  afore- 
said, who  l)eing  now  returned  in  court,  and 
being  unable  to  agree  upon  a  verdict,  are 
thereupon,  by  order  of  this  court,  discharged 
from  further  consideration  of  this  cause." 
February  19,  1900,  he  was  again  put  upon 
trial,  which  resulted  in  this  conviction. 

It  was  not  denied  on  the  trial  that  $316,- 
013.40  of  the  park  commissioners'  funds 
came  into  the  hands  of  the  defendant,  as  its 
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treasurer,  which  he  failed  to  pay  over  to 
his  successor  od  demand^  and  the  only  de- 
fense attempted  to  he  interposed  was  that 
his  failure  to  pay  it  over  was  the  result  of 
unavoidable  loss  or  accident.  The  several 
grounds  of  reversal  now  urged  by  his  coun- 
sel are  as  follows:  The  indictment  is 
fatally  defective;  the  plain  requirement  of 
the  law  was  violated  io  placing  the  jury  in 
charge  of  officers  not  sworn  at  the  time  or 
in  the  manner  prescribed  by  statute;  the 
defendant  has. once  been  tried  for  the  same 
offense,  and  the  jury  arbitrarily  discharged 
when  they  were  about  to  acquit  the  defend- 
ant; the  trial  judge  admitted  evidence  not 
competent  to  prove  the  crime  charged,  and 
excluded  evidence  competent  as  a  matter  of 
defense;  that  statements  were  made  by 
the  trial  court  prejudicial  to  the  defendant; 
that  erroneous  instructions  were  given  on 
behalf  of  the  people;  and  that  the  defend- 
ant's instructions  were  erroneously  modified. 
We  will  consider  these  points  in  a  some- 
what diflerent  order  from  that  in  which 
they  are  stated  in  the  briefs  and  argument. 

The  statute  upon  which  the  indictment 
was  found  provides  that  if  certain  officers 
having  the  custody  of  funds  "shall  fail  or 
refuse  to  pay  or  deliver  over  the  same  when 
required  by  law,  or  demand  is  made  by  his 
successor  in  office  or  trust,  or  the  officer  or 
person  to  whom  the  same  should  be  paid  or 
delivered  over,  or  his  agent  or  attorney,  au- 
thorized in  writing,  he  shall  be  imprisoned 
in  the  penitentiary  not  less  than  one  nor 
more  than  ten  years;  provided,  such  de- 
mand need  not  be  made  when,  from  the  ab- 
sence or  fault  of  the  offender,  the  same  can- 
not conveniently  be  made;  and,  provided, 
that  no  person  shall  be  committed  to  the 
penitentiary  under  this  section,  unless  the 
money  not  paid  over  shall  amount  to  $100, 
or  if  it  appear  that  such  failure  or  refusal 
is  occasioned  by  unavoidable  loss  or  acci- 
dent."    Rev.  Stat.   1874,  p.  384. 

The  only  objection  urged  against  the  in- 
dictment under  the  motion  to  quash  was 
that  it  failed  to  negative  the  last  proviso, 
namely,  that  it  did  not  allege  that  the  fail- 
ure or  refusal  to  pay  over  the  money  was 
not  occasioned  by  unavoidable  loss  or  acci- 
dent. The  rule  as  stated  by  this  court  is 
that  "where  an  act  is  made  criminal,  with 
exceptions  embraced  in  the  same  clause  of 
the  statute  which  creates  the  offense,  so  as 
to  be  descriptive  of  the  offense  intended  to 
be  punished,  it  is  necessary,  in  the  indict- 
ment stating  the  act  had  been  done,  to  nega- 
tive the  exceptions,  so  as  to  show  affirma- 
tively the  precise  crime  defined  has  been 
committed;"  also  that  "there  are  exceptions 
to  this  general  rule,  as  where  the  exception 
or  proviso  be  in  a  subsequent  clause  of  the 
statute,  or  if  in  the  same  section,  and  not 
incorporated  with  the  enacting  clause  by 
any  apt  words  of  reference,  it  is,  in  that 
case,  a  matter  of  defense,  and  need  not  be 
negatived  in  the  pleading."  Beaaley  v. 
People f  80  111.  571.  Counsel  do  not  dis- 
agree as  to  this  being  a  correct  statement 
<n  the  law  as  laid  down  by  the  uniform  cur- 
rent of  authoritv,  but  it  is  insisted  on  be- 
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half  of  plaintiff  in  "error  that  the  _  _ 
proviso  is  embraced  in  the  same  clause  of 
the  statute  which  creates  the  offense,  is  de- 
scriptive of  the  crime  intended  to  be  pim- 
isbed,  and  is  incorporated  with  the  enact- 
ing clause,  and  therefore  the  indictment 
should  have  charged  that  the  failure  or  re- 
fusal was  not  occasioned  by  unavoidable 
loss  or  accident.  The  plain  language  of  the 
btatute,  in  our  opinion,  refutes  this  posi- 
tion. The  definition  of  the  offense  int<»ided 
to  be  punished,  and  the  penalty  denounced 
against  it,  are  clearly  stated  in  a  complete 
sentence,  wholly  independent  of  either  of 
the  succeeding  provisos.  Although  they 
are  in  the  same  section,  they  are  not  "in- 
corporated with  the  enacting  clause  by  any 
apt  words  of  reference."  The  language,  **if 
it  appears,"  etc.,  clearly  indicates  an  inten- 
tion to  allow  an  officer  the  benefit  of  sueh  a 
defense,  and  not  to  require  the  state  to  al- 
lege and  prove  the  negative.  The  construc- 
tion insisted  upon  would  practically  destroy 
the  efficacy  of  the  law.  It  would  be  easy 
enough  to  make  the  allegation,  but  ii» 
many,  if  not  most,  cases,  it  would  be  im- 
possible to  make  the  negative  proof.  The 
motion  to  quash  the  indictment  was  prop- 
erly overruled. 

The  next  assigned  error  insisted  upon  is- 
that  the  court  below  refused  to  sustain  the 
defense  of  former  jeopardy.  Conceding 
that  the  question  was  regularly  raised  on 
the  trial,  it  was  properly  overruled.  The 
plea  was  based  upon  the  theory  that  by  the 
discharge  of  the  jury  upon  the  first  trial 
without  the  consent  of  the  defendant  he 
was  entitled  to  be  then  acquitted,  and  could 
not  be  legally  put  upon  trial  a  second  tinoe. 
As  shown  above,  the  jury  was  discharged 
for  the  reason  that  it  was  unable  to  agree. 
It  had  retired  to  consider  of  its  verdict  the 
day  before,  about  5  o'clock  in  the  afternoon 
and  had  remained  out  during  the  lugfat, 
and  until  half  past  9  in  the  forenoon.  The 
question  for  what  causes  the  jury  in  crim- 
inal trials  may  be  discharged  before  it  has 
returned  its  verdict  into  court,  the  defend- 
ant not  consenting,  without  the  trial  result^ 
ing  as  jeopardy  in  bar  of  another  trial,  haa 
frequently  arisen  in  the  courts,  and  the  de- 
cisions thereon  are  not  harmonious.  It  ha» 
never  been  passed  upon  by  this  court.  It  is 
true  that  by  the  common  law,  as  well  as  by 
our  statute,  it  is  contemplated  that  when^ 
the  jury  retires  it  shall  be  kept  together  on- 
til  a  verdict  is  reached  and  returned  into 
court;  but  it  needs  no  reasoning  to  show 
that  this  theory  of  the  law  cannot  always 
be  carried  into  effect  without  defeating  ins- 
tice,  and  it  has  long  been  the  settled  law 
that,  without  the  consent  of  the  prisoner, 
the  court  has  the  power  to  discharge  a  jury 
before  verdict  "from  necessity,"  and  to  hold 
him  for  another  trial.  On  this  proposition 
the  courts  agree.  The  conflict  has  gro^m 
out  of  a  difference  of  opinion  as  to  what 
fact  or  circumstance  should  be  deenaed  to 
constitute  a  necessity  for  such  dischar^. 
It  has  been  held  that  the  causes  which  cre- 
ate the  necessity  must  fall  under  one  of 
three  heads,  namely:      (1)  Where  the  court 
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is  coiupelled  by  law  to  be  adjourned  before 
the  jurv  can  agree  upoD  a  verdict;  (2) 
where  the  prisoner  by  his  own  misconduct 
places  it  out  of  the  power  of  the  jury  to  in- 
vestigate his  case  correctly,  thereby  obtain- 
ing an  unfair  advantage  of  the  state,  or  is 
himself,  by  the  visitation  of  Providence,  pre- 
vented from  being  able  to  attend  to  his 
trial ;  and  ( 3 )  where  there  is  no  possibility 
for  the  jury  to  agree  upon  and  return  a  ver- 
dict. The  courts  of  a  few  states — princi- 
pally I'cHjjfylvania,  Virginia,  North  Caro- 
lina, and  Tennessee — have  held  that  the 
failure  of  a  jury  to  agree  merely  because 
they  cannot  bring  their  several  minds  to  the 
same  conclusion  is  not  an  impossibility  to 
agree  within  the  meaning  of  the  last-named 
class,  but  tlidt  the  failure  must  result  from 
some  physical  impossibility,  such  as  the 
sickness  or  insanity  of  some  one  or  more  of 
tho  jurors;  and,  of  course,  such  holding 
leads  to  the  final  conclusion  that,  in  the  ab- 
sence of  some  necessity  arising  under  the 
second  cla^i^s,  no  discharge  can  be  ordered 
for  a  mere  ftiilure  to  agree  upon  a  verdict 
imtil  the  adjournment  of  the  term  at  which 
the  trial  is  had.  The  more  prevalent  doc- 
trine, however,  is  thus  stated  by  Archbold, 
Crim.  Pr.  &  PI.  (vol.  1,  p.  593)  :  "The  gen- 
eral rule  is  that  the  jury  must  be  kept  to- 
gether from  the  time  they  are  first  charged 
with  the  prisoner  or  defendant  until  they 
deliver  their  verdict,  unless  the  prisoner 
consents  to  their  being  discharged,  or  for 
causes  occurring  in  which  the  judge,  from 
necessity,  is  obliged  to  discharge  them.  If 
they  cannot  agree  upon  their  verdict,  and 
they  appear  not  likely  to  do  so,  the  judge, 
chairman,  or  recorder,  in  the  exercise  of  his 
discretion,  may  discharge  them  as  soon  as 
it  becomes  a  nmtter  of  necessity,  of  which 
he  is  the  judge,  and  he  usually  discharges 
them  after  they  have  been  one  night  locked 
up  in  tho  jury  room,  deliberating  on  their 
verdict."  Also  by  2  GrsLham  &  W.  New 
Trials,  p.  122:  "The  discharge  of  a  jury  in 
a  criminal  case,  without  agreeing  on  a  ver- 
dict, is  a  matter  resting  in  the  sound  discre- 
tion of  the  court  in  which  the  trial  is  had." 
The  language  of  the  Supreme  Court  of  the 
United  States  in  United  States  v.  Perez,  9 
Wheat.  579,  6  L.  ed.  165,  is  as  follows: 
"We  think  that  in  all  cases  of  this  nature 
the  law  has  invested  courts  of  justice  with 
the  authority  to  discharge  a  jury  from  giv- 
ing any  verdict  whenever,  in  their  opinion, 
taking  all  the  circumstances  into  considera- 
tion, there  is  a  manifest  necessity  for  the 
act,  or  the  ends  of  public  justice  would 
otherwise  be  defeated.  .  .  .  We  are 
aware  that  there  is  some  diversity  of  opin- 
ion and  practice  on  this  subject  in  the 
American  courts,  but,  after  weighing  tliO 
question  with  due  deliberation,  we  are  of 
opinion  that  such  a  discharge  constitutes  no 
bar  to  further  proceedings,  and  gives  no 
right  of  exemption  to  the  prisoner  from  be- 
ing again  put  upon  trial."  And  this,  it  can 
be  safely  said,  is  the  consensus  of  opinion 
in  all  the  courts  of  last  resort  throughout 
the  Union  in  which  the  question  has  been 
raised,  except  in  the  four  states  named 
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above,  and  possibly  one  or  two  others,  and 
the  courts  of  Pennsylvania  and  Virginia 
hold  the  same  rule  in  cases  not  capital. 
Many  of  the  cases  are  cited  in  Ex  parte  Mc- 
Laughlin, 41  Cal.  211,  10  Am.  Rep.  272. 

But,  independently  of  the  fact  that  by  far 
the  greater  nun^ber  of  cases  sustain  the  lat- 
ter rule,  we  are  clearly  of  the  opinion  that 
it  is  more  in  cons(»iance  with  reason  and 
the  procurement  of  just  verdicts.  That 
wrong  may  result  sometimes  from  the  too 
hasty  discharge  of  a  jury  is  true;  but  to  re- 
quire the  holding  of  a  jury  together  from 
day  to  day,  after  they  have  had  a  reason- 
able time  for  deliberation  and  failed  to  re- 
turn a  verdict,  and  after  the  court  is  con- 
vinced that  they  will  not  agree  except  under 
duress  of  being  confined  until  the  end  of  the 
term,  or  longer  (as  might  be  done  under  our 
statute),  would  be  little  less  impracticable 
and  unreasonable,  not  to  say  absurd,  than 
the  old  rule,  which,  in  cases  affecting  life 
or  member,  forbade  the  discharge  of  the 
jury  for  any  cause  until  it  had  returned  a 
verdict.  Every  judge  who  has  presided 
over  criminal  trials  knows  that  cases  are 
often  submitted  to  juries  upon  which  intel- 
ligent men  cannot  nonestly  avoid  disagree- 
ment on  the  question  of  guilt  or  innocence. 
To  compel  consent  to  a  verdict  under  such 
circumstances,  under  penalty  of  being  con- 
fined for  days,  weeks,  or  possibly  months, 
would  shock  the  sense  of  justice,  and  often 
result  in  dishonest  and  unjust  acquittals  or 
convic  Lions. 

As  to  the  point  that  the  trial  court  erred 
in  the  admission  and  exclusion  of  evidence, 
it  may  be  admitted  that  the  prosecution 
was  allowed  to  introduce  evidence  of  facts 
not  primarily  material  or  necessary  to  a 
conviction,  but  we  are  unable  to  see  how  the 
defendant  was  in  any  way  prejudiced  by 
that  testimony.  The  substantial  ground  of 
contention  under  this  head  is  that  the  court 
excluded  competent  testimony  offered  on  be- 
half of  the  defendant.  His  counsel  stated: 
"I  want  to  prove  that  E,  S.  Dreyer  &  Co. 
kept  their  bank  accor.ni  with  the  National 
Bonl:  of  Illinois;  that  from  time  to  time 
ciuring  the  course  of  business,  lasting 
through  seventeen  years,  and  down  to  the 
time  of  its  faiiKie,  JDreyer's  bank  account 
was  overdrawn  with  the  National  Bank  of 
Illinois;  that,  to  secure  the  National  Bank 
of  Illinois,  Dreyer  &  Co.  deposited  collateral 
in  the  shape  of  securities,  as  well  as  the 
conveyance  of  large  reUl-estate  holdings  to 
the  bank;  that  tliat  was  upon  the  express 
agreement  that  the  checks  of  Dreyer  &  Co. 
should  always  be  paid;  and  that,  when  it 
came  to  the  takini;  of  the  West  Park  board 
account,  it  was  with  the  express  under- 
standing with  ]Mr.  Schneider  and  Mr.  Ham- 
mond, vice  president  and  manager  of  the 
bank,  that  Dreyer  having  that  security  in 
their  hands,  and  having  the  West  Park  ac- 
count deposited  with  them,  they  would  pay 
every  check  drawn  on  that  fund.  I  also 
propose  to  prove  that,  prior  to  the  West 
Park  board  account  being  in  that  bank  in 
pursuance  of  that  contract,  the  National 
Bank  of  Illinois  advanced  to  Dreyer  &  Co. 
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•over  $1,000,000,  and  that  under  this  asree- 
mert  that  bank  paid  every  check  and  draft 
of  the  West  Park  board  down  to  the  time 
that  the  receiver  thereof  was  appointed.  I 
Also  propose  to  prove  that,  relying  upon 
that  agreement  and  acting  under  it,  Dreyor 
•continued  hio  account  in  that  bank,  putting 
in  the  West  l*ark  moneys  with  the  entire 
account;  that  the  National  Bank  of  Illi- 
Doia  continued  to  perform  the  contract  for 
which  they  had  Dreyer's  security,  down  to 
the  day  possession  was  taken  (a  receiver 
was  appointed  for  the  National  Bank  of  Il- 
linois) ;  that  the  National  Bank  of  Illinois 
had  nvade  the  provision  to  pay  these  West 
Park  moneys,  and  had  the  security  to  do 
it."  This  ofier,  on  objection  by  opposing 
•counsel,  ^vas  denied,  and  an  exception  duly 
taken. 

The  offer  amounted  to  no  more  than  to 
dhow  that,  notwithstanding  the  defendant 
had  placed  the  West  Park  funds  in  the 
National  Bank  of  Chicago  with  the  general 
•account  of  Dreyer  &  Co.,  which  account 
was  overdrawn,  he  had  an  agreement  with 
6aid  bank  that  it  would  pay  all  checks 
drawn  by  him,  to  ^  unlimited  amount,  for 
which  he  had  given  it  security,  and  that  if 
the  bank  had  been  allowed  to  continue  busi- 
ness it  would  have,  under  that  agreement, 
paid  the  money  demanded  of  him.  That 
the  transaction  offered  to  be  proved  would, 
on  the  part  of  the  bank,  have  been  contrary 
to  the  rules  of  safe  banking,  we  think  must 
"be  admitted.  Under  such  a  method  of  do- 
ing business,  it  was  certainly  to  be  expected 
that  the  result  which  followed  would  sooner 
or  later  take  place,  and  on  the  part  of  the 
•defendant  the  disposition  of  the  funds  was 
in  direct  violation  of  his  duty,  as  a  public 
•officer,  and  contrary  to  good  business  rules. 
Anderson,  in  his  Dictionary  of  Law  (p.  13), 
•defines,  "avoidable,"  "unavoidable,"  and 
"inevitable"  accident  as  follows:  "Acci- 
dents are  (1)  such  as  are  'inevitable,'  or 
absolutely  unavoidable,  because  effected  or 
influenced  by  the  uncontrollable  operations 
of  nature;  (2)  such  as  result  from  human 
Agency  alone,  but  are  'unavoidable'  under 
the  circumstances;  (3)  such  as  are  'avoid- 
able' because  in  a  given  case  the  act  was 
not  called  for  by  any  duty  or  necessity,  and 
the  injury  resulted  from  the  want  of  that 
extraordinary  care  which  the  law  reasona- 
l>ly  requires  of  one  doing  such  a  lawful  act, 
or  because  the  accident  was  the  result  of 
actual  negligence  or  folly,  and  might,  with 
reasonable  care  adapted  to  the  emergency, 
have  been  avoided."  ^  That  the  loss  result- 
ing from  the  manner  of  doing  business  be- 
tween the  defendant  and  the  National  Bank 
of  Illinois,  as  proposed  to  be  shown,  was 
an  avoidable  loss  or  accident,  and  not  an 
unavoidable  one,  we  think  cannot  be  fairly 
questioned.  It  was  not  error  to  exclude  the 
-evidence. 

We  have  considered  the  several  points  of 
objection  to  instructions  given  for  the  peo- 
ple, and  the  modification  of  some  of  those 
asked  on  behalf  of  the  defendant,  and  find 
no  reversible  error  in  that  regard.  Neither 
<lo  we  think  there  is  substantial  ground  for 
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the  contention  that  the  presiding  jiidge 
made  statements  in  the  preseiMae  of  the  joij 
prejudicial  to  the  defendant.  The  reoMiks 
deemed  prejudicial  were  made  in  ruling  up- 
on a  question  raised  upon  the  trial,  Bxd  «« 
fail  to  discover  in  the  language  emplofe-i 
anything}  as  is  claimed,  indicating  an  opio- 
ion  that  defendant  was  guilty  of  the  charge 
nwde  against  him. 

The  point  that,  upon  the  retirement  d 
the  jury  to  consider  of  their  verdict^  a  eoc- 
stable  or  other  officer  was  not  sworn  or  af- 
firmed to  attend  them,  remains  to  be  col- 
sidered.  Section  435  of  the  Criminal  Cotfe 
of  this  state  (Rev.  Stat.  1874,  p.  411)  uu 
follows:  **Wlien  the  jury  retire  to  caasi6eT 
of  their  verdict  in  any  criminal  case,  a  asi- 
stable  or  other  officer  shall  be  swora  cr 
affirmed  to  attend  the  jury  to  some  privii'j 
and  convenient  place,  and  to  the  best  of  hb 
ability  keep  them  together  without  meat  cr 
drink  (water  excepted),  unless  by  leave  cf 
the  court,  until  they  shall  have  ag;reed  apc^a 
their  verdict,  nor  suffer  others  to  speak  to 
them,  and  that  when  they  shall  have  agreed 
upon  their  verdict  he  will  return  them  inU) 
court:  provided,  in  cases  of  misdefneamr 
only,  if  the  prosecutor  for  the  people  ani 
the  person  on  trial,  by  himself  or  counsel 
shall  agree,  which  agreement  shall  be  en- 
tered upon  the  minutes  of  the  court,  to  dis- 
pense with  the  attendance  of  an  officer  upc4 
the  jury,  or  tliat  the  jury,  when  they  hart 
agreed  upon  their  verdict,  may  write  ae^l 
seal  the  same,  and  after  delivering  the  sarie 
fo  the  clerk,  may  separate,  it  shall  be  la^v- 
ful  for  tiie  court  to  carry  into  effect  &aj 
such  agreement,  and  receive  any  such  Tvr- 
diet  so  delivered  to  the  clerk  as  the  lawful 
verdict  of  such  juiy."  That  it  is  reversible 
error,  upon  a  criminal  trial  for  a  felcmy,  to 
allow  the  jury  to  retire  for  the  purpose  ^4 
;  considering  of  their  verdict  without  plaeLi.g 
them  in  charge  of  a  sworn  officer,  as  re- 
quired by  this  section,  is  not  an  open  ques- 
tion in  this  court.  In  Mclntyre  v.  Peopir, 
38  111.  514.  it  was  said  (p.  618):  **Tle 
language  of  this  section  is  explicit  and  per 
emptory  in  the  requirement  that  the  jun'. 
when  they  retire  to  consider  of  their  ver- 
dict, shall  be  placed  in  charge  of  a  swore 
officer.  Nor  is  there  any  exception,  only  in 
cases  of  misdemeanors,  where  the  parties,  hr 
agreement,  may  dispense  with  the  requirv- 
ment,  and  even  in  that  case  the  agreenieDt 
must  not  only  be  made,  but  the  court  is  re- 
quired to  enter  it  upon  its  minutes.  In  tb^ 
case  of  McKinney  v.  People,  7  111.  540,  43 
Am.  Dec.  65,  this  court  said  that  in  capital 
cases  the  law  indisputably  is  that  from  the 
commencement  of  the  trial  until  the  r^ndi- 
tioii  of  the  verdict  the  jury,  during  all  aJ- 
journmcnts  of  the  court,  should  be  placed 
in  charge  of  an  officer,  unless  it  is  other- 
wise ordered  by  the  court  on  the  consent  cf 
the  accused  and  tlie  attorney  for  the  peo- 
ple." In  Lewis  v.  People,  44  111.  452,  after 
stating  the  foregoing  section  of  the  statute, 
it  was  again  said  ( p.  454 ) :  **These  provi- 
sions show  the  great  care  and  soUcittKie  of 
the  general  assembly  to  secure  to  every  per- 
son a   fair  and  impartial  trial ;   and*  it  is 
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eminently  pro^er^  as  in  many  cases  the  ac- 
cused is  imprisoned,  and  it  is  not  in  his 
povrer  to  protect  his  rights  from  being  pre- 
judiced by  undue  influences.  It  should  ever 
be  the  care  of  courts  of  justice  to  guard  hu- 
man life  and  liberty  against  being  sacrificed 
by  public  prejudice  or  excitement.  The 
jury  should  be  entirely  free  from  all  outside 
influences  from  the  time  they  are  impaneled 
until  they  return  their  verdict  and  it  is  ac- 
cepted and  they  discharged,  and  the  legisla- 
ture have  determined  that  the  provisions  of 
this  statute  are  necessary  to  accomplish  the 
object.  It  is  a  provision  easily  complied 
with,  and  one  meml)er  of  the  court,  at  least, 
b;i9  never,  in  practice,  seen  it  dispensed 
with  except  in  cases  of  misdemeanor.  The 
provisions  of  the  statute  are  clear,  explicit, 
and  peremptoi-y.  We  know  of  no  power, 
short  of  its  repeal,  to  dispense  with  this  rc- 
<iuirement.  In  the  case  of  Mclntyre  v. 
People,  38  111.  514,  it  was  held  to  be  error, 
in  a  case  of  felony,  to  omit  to  swear  the  of- 
ficer having  charge  of  the  jury."  Judg- 
ments of  conviction  were  accordingly  re- 
versed in  both  of  these  cases  because  of  a 
failure  to  comply  with  the  requirement  of 
the  statute.  The  correctness  of  those  deci- 
sions is  recognized  in  the  still  later  cases  of 
iiaiidera  v.  People,  124  111.  218,  16  N.  E.  81, 
and  Farley  v.  People,  138  111.  97,  27  N.  E. 
1>27. 

The  point  of  controversy  in  the  present 
ease  is  not,  however,  whether  it  is  reversible 
error  to  fail  to  comply  with  the  statute,  but 
whether  the  question  is  properly  raised  up- 
on this  record.  No  objection  or  exception 
was  taken  by  the  defendant,  at  the  time  of 
the  retirement  of  the  jury,  that  the  officers 
in  charge  of  it  were  not  sworn,  but  the 
question  w^as  raised  by  him  for  the  first 
tiuie  on  his  motion  for  new  trial,  one  of 
the  grounds  of  that  motion  being  "that 
when  the  jury  retired  to  consider  of  their 
verdict  in  said  case  no  constable  or  other 
<iflicer  was  sworn  or  affirmed  to  attend  the 
jury,  in  manner  and  fonn  as  provided  by 
the  statute  of  the  state  of  Illinois."  Af- 
ddavits  and  oral  evidence  were  introduced 
upon  the  hearing  of  the  motion  in  support 
of  that  ground,  and  counter  affidavits  were 
filed  by  the  people.  The  minute  clerk  of 
the  court,  one  of  the  counsel  for  defendant 
and  a  third  party  made  affidavits,  and  the 
clerk  testified  upon  the  hearing,  to  the  ef- 
fect that  the  only  oath  administered  to  the 
bailiffs  who  had  chai^ge  of  the  jury  during 
the  progress  of  the  trial  and  upon  their  re- 
tirement was  administered  on  the  20th  day 
of  February,  when  but  four  of  the  jurors 
had  been  accepted,  and  that  the  form  of  the 
«>ath  was:  "You  and  each  of  you  do  sol- 
emnly swear  by  the  ever-living  God  that 
you  will  take  care  of  this  jury  according 
to  law;  90  help  you  God."  Affidavits  made 
by  the  bailiffs  themselves,  and  by  an  as- 
sistant of  the  prosecuting  attorney,  who 
I>articipated  in  the  trial,  tend  to  prove  that 
the  oath  administered  was  in  the  statutory 
form;  but  these  affidavits  also  show  that 
the  only  oath  administered  to  them  was  on 
the  21st  dav  of  February,  immediately  after 
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the  impaneling  and  swearing  of  the  jury. 
It  is  shown  by  the  bill  of  exceptions  that 
the  trial  was  not  concluded  and  the  jury 
finally  sent  out  until  February  28th,  ao 
that,  even  by  the  proof  made  on  behalf  of 
tlie  people,  the  onlv  oath  taken  by  the  bail- 
iffs was  some  six  days  prior  to  their  retire- 
ment with  the  jury,  and  prior  to  the  intro- 
duction of  evidence  and  the  subsequent  steps 
of  the  trial.  This  cannot  be  held  to  be  a 
compliance  with  the  requirement  of  the 
statute  that  "when  the  jury  shall  retire  to 
consider  of  their  verdict,"  etc.,  "a  constable 
or  other  officer  shall  be  sworn,"  etc.  To 
swear  the  bailiffs  immediately  upon  the 
jury  being  sworn,  and  prior  to  the  introduc- 
tion of  the  evidence,  the  arguments  of  coun- 
sel, and  instructions  of  the  court, — six  or 
seven  days  prior  to  the  retirement  of  the 
jury  to  consider  of  their  verdict, — would  be 
little  less  than  farcical.  Under  such  cir- 
cumstances, the  oath  would  be  meaningless 
and  obedience  to  its  obligations  impossible. 
The  holding  in  Sanders  v.  People,  124  111. 
218,  16  N.  E.  81,  gives  no  countenance  to 
such  a  practice.  There  the  trial  was  prac- 
tically ended  when  the  officer  was  sworn, 
and  he  took  final  charge  of  the  jury  under 
the  obligations  of  that  oath.  Even  that 
practice  was  not  approved,  but  in  view  of 
the  fact  that  but  a  short  time  intervened 
between  the  swearing  of  the  officer  and  the 
retirement  of  the  jury  on  the  same  day,  and 
the  officer  being  sworn  in  the  statutory 
form,  it  was  held  not  to  be  reversible  error. 
It  is,  however,  insisted  on  behalf  of  the 
people  that  the  record  shows  such  officers 
were  sworn,  and  that,  being  a  part  of  the 
record,  it  cannot  bje  contradicted.  This 
point  is  based  upon  the  fact  that  by  a  re- 
cital of  the  minute  clerk  in  the  proceedings 
of  the  trial  it  is  stated:  "February  28th. 
And  the  jury  heard  further  arguments  of 
counsel  and  the  instructions  of  the  court, 
and  retired  in  charge  of  sworn  officers  to 
consider  of  their  verdict."  On  behalf  of 
the  plaintiff  in  error,  it  is  contended  that 
this  statement  is  no  proper  part  of  the  rec- 
ord, and  that,  even  if  it  should  be  so  treat- 
ed, it  is  consistent  with  the  affidavits  filed 
in  support  of  the  motion,  and  may  properly 
be  considered  as  having  reference  to  the 
oath  which  the  minute  clerk  sw^ears  was 
administered  on  February  20th.  Clearly,  it 
is  not  a  necessary  part  of  the  record,  and 
we  are  inclined  to  the  view  that  it  should 
not  be  considered  even  a  proper  part  of  it, 
within  the  rule  which  precludes  evidence 
tending  to  contradict  a  record.  But  so 
treating  the  record  proper,  it  is  silent  as  to 
when  and  how  the  officers  were  sworn,  and 
the  presumption  must  be  that  the  court  did 
its  duty  in  that  regard,  until  the  contrary 
is  made  to  appear.  McKinney  v.  People, 
7  111.  540,  43  Am.  Dec.  65.  And  in  this 
view  it  is  insisted  on  the  part  of  the  people 
that  the  question  cannot  be  properly  raised 
for  the  first  time  on  a  motion  for  new  trial. 
In  support  of  the  contention,  reliance  is 
placed  upon  the  well-understood  rule  that 
where  a  party  seeks  to  question  the  regular- 
ity of  a  ruling  of  the  court  upon  the  trial 
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of  a  case  he  must  by  timely  objection  call 
attention  to  the  matter,  and,  if  his  objec- 
tion is  overruled,  preserve  an  exception  to 
the  ruling;  otherwise,  it  is  waived.  It  is 
urged  on  behalf  of  the  plaintiff  in  error  that 
this  rule  is  not  applicable  to  the  cause  un- 
der consideration,  where  the  alleged  error 
is  not  in  an  erroneous  ruling  of  the  court, 
made  upon  a  question  raised  upon  the  trial, 
but  an  omission  to  comply  with  a  plain  and 
positi^^e  requirement  of  the  statute,  and 
where  the  question  is  simply  whether  or  not 
the  statutory  duty  was  performed. 

The  real  questions  to  be  determined  here, 
wc  think,  are  whether  the  requirement  of 
the  statute  is  one  which  can  be  waived  by 
the  defendant  by  his  consent;  and,  if  so, 
does  the  mere  fact  that  he  failed  to  object 
at  the  time  amount  to  such  consent  or  waiv- 
er? Under  the  more  recent  rules  governing 
the  trial  of  criminal  cases,  the  first  of  these 
questions  must  be  answered  in  the  affirma- 
tive. In  Reins  v.  People,  30  111.  256,  the 
indictment  and  conviction  was  for  man- 
slaughter. One  of  the  errors  assigned  was 
that  the  court  had  instructed  the  jury,  by 
consent  of  the  parties,  to  seal  their  verdict 
and  separate,  and  meet  the  court  the  follow- 
ing day,  when  their  verdict  would  be  opened 
and  entered  of  record.  It  was  insisted  that 
under  the  foregoing  section  of  the  statute 

(which  was  then  §  189,  Grim.  Code)  the 
crime  charged  against  the  defendant  was 
but  a  misdemeanor,  and  therefore  a  separa- 
tion by  agreement  was  authorized  by  the 
last  clause  of  that  section.  But  the  court, 
among  other  things,  said  (p.  273)  :  "The 
question  then  arises,  Independent  of  any 
statute  on  the  subject,  when  parties  in  a 
case  not  capital  consent  to  such  proceedings 
as  are  here  shown,  is  the  verdict  vitiated?" 
And  it  was  held  that  it  was  not,  the  court 
saying:  **In  capital  cases  even,  where  life 
is  at  stake,  the  separation  of  a  jury  with- 
out consent  is  not  of  itself  error  and  ground 
for  a  new  trial.  Something  more  must  be 
shown.  It  must  be  shown  that  the  accused 
might  have  been  prejudiced  by  it."  And  it 
was  further  said:  "The  record  recites: 
*As  the  jury  were  about  to  retire  to  consider 
of  their  verdict,  it  was  suggested  by  the 
prosecuting  attorney,  as  it  was  late  in  the 
day,  the  jury  had  better  be  allowed  to  seal 
their  verdict,  if  they  should  agree  before  the 
court  met  on  the  following  day,  and  dis- 
perse, and  return  their  sealed  verdict  into 
court  on  the  following  day,  to  which  propo- 
sition the  defendant,  oy  his  counsel,  assent- 
ed, waiving  all  exceptions  to  such  separa- 
tion on  the  ground  of  irregularity,  if  the 
practice  should  be  held  irregular.'  We  are 
clear  in  our  opinion  that  the  verdict  is  not 
vitiated  by  this  action  of  the  court.  No 
other  rule  could  be  adopted  consistent  with 
a  proper,  honest,  and  efficient  administra- 
tion of  the  law.  Where  consent  has  been 
given,  and  even  without  it,  and  it  is  not 
shown  improper  influences  have  been  exert- 
ed upon  the  jury  during  their  separation, 
and  no  ground  afforded  for  the  suspicion  of 
any  such  influences,  it  would  be  but  trifling 
with  the  administration  of  the  criminal  law 
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to  listen  and  give  weight  to  the  objection. 
The  statute  has  nothing  to  do  with  thi» 
case."  And  in  Mclntyre  v.  People,  where 
it  was  urged  and  held  that  the  omission  to 
properly  swear  the  officer  retiring  with  the 
jury  ii>  conformity  with  the  statute  was  er- 
ror, it  was  said  (p.  619):  "The  legisla- 
ture has  deemed  this  precaution  essential 
to  secure  a  fair  and  impartial  trial,  and  it 
is  a  right  secured  to  the  accused,  of  which 
he  cannot  be  deprived  by.  the  court  or  ofli- 
cers  of  the  law,  and,  if  the  requirement  is- 
omitted  without  his  consent,  he  may  urge  it 
for  a  reversal  of  a  judgment  of  conviction." 
Numerous  cases  from  this  and  other  courts 
might  be  cited  in  support  of  the  rule,  but 
we  deem  it  unnecessary  to  do  so. 

The  more  difficult  question  is  whether  the 
failure  to  urge  an  objection  at  the  time 
amounts  to  consent  or  a  waiver  of  com- 
pliance with  the  statute.  In  McKinney  v. 
People,  7  III.  540,  43  Am.  Dec.  C6,  it  was 
said  (p.  553)  :  "The  law  in  capital  caaes^ 
undoubtedly  is  that  from  the  commencement 
of  the  trial  until  the  rendition  of  the  ver- 
dict the  jury,  during  all  adjournments  of 
the  courts,  should  be  placed  in  charge  of  an 
oflicer,  unless  it  is  otherwise  ordered  by  the 
court,  by  the  consent  of  the  accused  and  the 
attorney  for  the  people.  ...  In  thia 
case,  if  the  jury  did  separate  without  the 
consent  of  the  prisoner  it  was  an  irreg- 
ularity, and  the  court  below  would,  upon 
the  fact  being  established,  have  been  bound 
to  set  aside  the  verdict  and  grant  a  new 
trial,  unless  such  separation  was  the  result 
of  misapprehension,  accident,  or  mistake  oa 
the  part  of  the  jury,  and  under  circumstan- 
ces to  show  that  such  separation  could  by 
no  possibility  have  resulted  to  the  prejudice 
of  the  prisoner.  The  prisoner  was  in  court 
with  his  counsel,  and  if  the  court  had  per- 
mitted the  jury  to  disperse  without  the  con- 
sent of  the  pris(»ier,  such  fact,  being  estab- 
lished by  a  bill  of  exceptions,  would  have 
been  sufficient  ground  to  reverse  the  judg- 
ment. As  it  is,  this  court  is  bound  to  infer 
either  that  the  court  directed  the  jury  to  be 
kept  together,  or  if  they  dispersed  it  was  by 
consent.  ...  A  prisoner  on  trial,  un- 
der our  laws,  has  no  right  to  stand  by  and 
suffer  irregular  proceedings  to  take  place, 
and  then  ask  to  have  the  proceedings  re- 
versed, on  error,  on  account  of  such  irregu- 
larities. The  law,  by  furnishing  him  witb 
counsel  to  defend  him,  has  placed  him  on 
the  same  platform  with  all  other  defend- 
ants, and  if  he  neglect  in  proper  time  to  in- 
sist on  his  rights  he  waives  them."  In 
Uolmes  V.  People,  10  111.  478,  the  point  that 
sworn  officers  did  not  accompany  the  jury 
upon  their  retirement  was  made,  and  it  waV 
said:  "The  record  states  that  the  jury  re- 
tired to  consider  of  their  verdict,  in  charge 
of  a  sworn  officer  of  the  court,  and  the  pre- 
sumption is  that  the  court  performed  its- 
duty  by  requiring  the  proper  oath  to  be  ad- 
ministered. If  the  officer  was  not,  in  fact» 
sworn,  the  defendants  should  have  objected 
to  the  irregularity  at  the  time,  and,  if  not 
corrected  by  the  court,  have  taken  a  bill  of 
exceptions.     McKinney  v.  People,  7  111.  540» 
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43  Am.  Dec.  65."  To  the  same  effect  are 
Atterherry  v.  State,  66  Ark.  615,  20  S.  W. 
411;  State  V.  Frier,  118  Mo.  650,  24  S.  W. 
220;  and  United  States  v.  Ball,  163  U.  S. 
-662,  41  L.  ed.  300,  16  Sup.  Ct.  Rep.  1192, 
•cited  by  counael  for  the  people.  See  also 
People  V.  Johnson,  110  N.  Y.  134,  17  N.  E. 
^4. 

The  cases  of  Mclntyre  v.  People,  38  HI. 
614,  and  Leioie  v.  People,  44  III.  462,  are 
authorities  to  the  effect  that  the  fact  that 
the  officer  retiring  with  the  jury  was  not 
sworn,  in  conformity  with  the  statute,  may 
be  shown  by  affidavits  heard  on  motion  for 
new  trial,  embodied  in  the  bill  of  excep- 
tions; but  the  point  whether  the  oath 
should  be  treated  as  waived  because  the 
record  did  not  show  an  objection  by  the  de- 
fendant at  the  time  of  the  retirement  was 
not  raised  or  decided  in  either  of  those 
<cades.  It  is  true  that  in  the  cases  cited 
from  other  states  the  statutes  involved  were 
somewhat  different  from  our  own,  but  the 
principle  decided  is  not  materially  affected 
by  the  distinction.  The  law  making  it  the 
<luty  of  the  court  to  place  the  jury  in  charge 
of  sworn  officers  is  no  more  positive  or  im- 
perative than  the  duty  of  seeing  that  the 
Jury  is  kept  to&rether,  and  not  permitted  to 
communicate  with  others,  and  we  see  no 
good  reason  for  holding  that  *the  one  re- 
•quirement  may  not  be  waived  by  a  failure 
to  object  as  well  as  the  other.  It  is  there- 
fore held  that  the  question  whether  or  not, 
upon  the  retirement  of  the  jury  to  consider 
of  its  verdict,  it  was  placed  in  charge  of  a 
•constable  or  other  officer  sworn  to  attend  it, 
as  prescribed  by  statute,  is  not  properly 
raised  by  the  record,  and  therefore  not 
available  as  error  in  this  court. 

The  judgment  of  the  Criminal  Court  will 
he  affirmed, 

CartwrlKht,  J.,  concurring: 

I  concur  in  affirming  the  judgment  in  this 
•case,  and  in  the  views  expressed  in  the  fore- 
going opinion,  except  as  to  the  assignment 
•of  error  based  on  the  alleged  fact  that  the 
jury  was  not  placed  in  charge  of  an  officer 
sworn  according  to  law.  Upon  that  ques- 
tion I  have  been  unable  to  reconcile  the 
holding  of  the  opinion  that  the  fact  the  of- 
ilcer  retiring  with  the  jury  was  not  sworn 
in  conformity  with  the  statute  may  be 
ahown  to  the  trial  court  by  affidavits  on  a 
motion  for  a  new  trial,  and  proved  to  this 
•court  in  the  same  way,  with  the  decision 
that  the  failure  of  the  defendant  to  object 
•on  account  of  such  fact  at  the  time  the  jury 
retired  amounted  to  consent  or  waiver  of  his 
right.  If  it  is  necessary  for  a  defendant  to 
make  an  objection  to  the  court  at  the  time 
the  jury  retires  that  the  law  has  not  been 
•complied  with  and  the  officer  has  not  been 
sworn,  the  court  must  rule  on  the  objec- 
tion, and  determine  the  fact  whether  the  of- 
ficer has  been  sworn.  The  statute  is  plain 
and  peremptory,  and  the  ruling  on  the  ob- 
jection must  depend  solely  upon  the  fact 
whether  the  oath  has  been  administered  or 
not.  That  question  of  fact  must  be  decided 
upon  what  is  before  the  court  at  the  time, 
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and  not  from  affidavits  filed  after  the  ruliog 
on  a  motion  for  a  new  trial.  If  the  fact 
that  the  officer  was  not  sworn  could  be 
proved  by  affidavits  at  all,  it  must  be  proved 
then,  or  the  court  could  not  be  held  in  error 
in  overruling  the  objection.  If  the  objec- 
tion is  properly  overruled,  it  seems  manifest 
that  the  ruling  could  not  be  ground  for  a 
new  trial,  or  become  erroneous  on  account 
of  affidavits  subsequently  presented  to  the 
'court.  I  do  not  see  how  the  two  proposi- 
tions can  \xt  harmonized. 

The  claim  of  plaintiff  in  error  is  that  he 
has  proved  to  the  trial  court  and  to  this 
court  that,  by  affidavits  filed  with  his  mo- 
tion for  a  new  trial,  an  officer  was  not 
sworn  to  att<»nd  the  jury  upon  their  retire- 
ment, and  that  therefore  the  trial  court 
erred  in  not  granting  such  new  trial.  The 
judge  of  the  criminal  court,  in  making  up 
and  settling  the  bill  of  exceptions,  did  not 
find  or  recite  that  the  officer  was  not  sworn, 
and  my  concurrence  in  not  sustaining  the 
assignment  based  on  that  fact  is  on  the 
ground  that  the  fact  cannot  be  proved  by  af- 
fidavits and  made  a  part  of  the  record  in 
that  way.  It  was  the  duty  of  the  court  to 
send  a  sworn  officer  with  the  jury  {Mc- 
Kinney  v.  People,  7  111.  640,  43  Am. 
Dee.  05),  and  if  the  duty  was  not  per- 
formed, it  was  the  error  of  the  court. 
It  was  as  much  the  duty  of  the  court 
as  it  was  to  have  the  defendant  ar- 
raigned, the  jury  and  witnesses  sworn,  and 
the  proceedings  conducted  according  to  law. 
The  couit  might  administer  the  oath,  or  di- 
rect the  clerk  to  do  it,  and  necessarily 
whether  it  was  done  waa  within  the  knowl- 
edge of  the  court.  The  law  presumes,  until 
the  contrary  appears,  that  the  court  per- 
formed the  duty,  and  that  the  officer  was 
sworn  according  to  the  statute.  MoKinney 
V.  People,  7  III.  540,  43  Am.  Dec.  65;  Pate 
V.  People,  8  III.  644;  Holmes  v.  People,  10 
III.  478;  Mclntyre  v.  People,  38  III.  514. 
The  alleged  fact  that  the  officer  was  not 
sworn  can  only  be  shown  by  a  recital  in  the 
bill  of  exceptions,  and  if  it  does  not  appear 
in  that  way  it  cannot  be  considered.  The 
office  and  purpose  of  a  bill  of  exceptions  is 
to  recite  and  make  a  part  of  the  record  the 
events  that  transpire  in  the  course  of  a 
trial.  It  must  recite  the  facts  out  of  which 
the  question  of  law  arises,  and  the  ultimate 
decision  what  those  facts  are  rests  with  the 
trial  judge.  "The  law  makes  him,  and 
properly  so,  the  judge  of  the  propriety  and 
accuracy  of  the  act  he  is  called  on  to  sol- 
emnly verify  the  truth  of,  so  that  it  shall 
become  a  part  of  the  record  in  the  cause, 
and  it  is  not  for  other  parties  to  determine 
the  truth."  People  ex  rel.  Bristol  v.  Pear- 
son, 3  111.  189,  33  Am.  Dec.  445.  In  East- 
man  v.  People,  93  111.  112,  the  bill  of  excep- 
tions failed  to  show  an  exception  to  the  rul- 
ing of  the  court,  and  counsel  claimed  tnat 
the  exception  was  in  fact  taken  and  a  bill 
of  exceptions  was  presented  showing  the 
fact,  but  the  judge  substituted  another  bill 
not  showing  the  fact.  The  court  said: 
"Assuming  this  statement  of  counsel  to  be 
true,  is  it  not  manifest  that  to  act  upon  it 
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would  be  a  departure  from  all  precedent, 
and  a  palpable  violation  of  duty  on  the  part 
of  the  court?  Can  there  be  anything  more 
thoroughly  settled  and  universally  under- 
stood .  .  .  than  that  a  court  of  review 
can  only  look  at  the  record  before  it,  and 
that  in  determining  the  rights  of  the  par- 
ties thei^eto  must  accept  tne  record  as  an' 
absolute  verity?  Even  if  the  members  of 
the  court  personally  know  a  fact  important 
to  the  rights  of  the  parties,  which  by  inno- 
cent mistake  or  fraudulent  design  has  been 
omitted  in  making  up  the  bill  of  exceptions, 
they  would  be  powerless  to  act  upon  such 
knowledge.  We  must  therefore  conclusive- 
ly presume  in  this  as  in  all  other  cases  that 
the  bill  of  exceptions  speaks  the  facts  as 
thej^  really  exist."  In  this  case  there  is  an 
omission  of  the  alleged  fact  on  which  an  as- 
signment of  error  is  based.  The  judge  who 
settled  the  bill  of  exceptions  heard  affida- 
vits, as  he  might  do,  but  did  not  find  or  re- 
cite the  fact.  A  judge  may  examine  notes 
and  minutes,  recall  witnesses  to  be  exam- 
ined by  him  alone,  and  take  all  available 
means  to  determine  the  facts,  but  the  ques- 
tion whether  the  bill  fully  and  fairly  pre- 
sents the  facts  occurring  in  his  presence  is 
confided  to  his  judgment,  and  his  decision 
is  final.  3  Enc.  PL  &  Pr.  pp.  446,  447;  El- 
liott, App.  Proc.  §  798;  Emerson  v.  Clark, 
3  111.  489;  Bake  v.  Struhel,  121  111.  321,  12 
X.  E.  tJ76;  People  ex  rel.  Hubbard  v.  An- 
thony,  129  111.  218,  21  N.  E.  780.  It  is  be- 
cause of  this  established  rule  that,  while 
mandamus  will  lie  to  compel  a  judge  to  set- 
tle a  bill  of  exceptions,  no  court  will  direct 
what  he  shall  put  in  it.  He  can  only  be  re- 
quired to  sign  such  a  bill  as  he  believes 
recites  the  facts  of  the  case  ( Ex  parte  Brad- 
street,  4  Pet.  102,  7  L.  ed.  796)  ;  and  affi- 
davits of  alleg;ed  facts  are  unavailing  for 
that  purpose  {Jamisof^  v.  Reid,  2  G.  Greene, 
394 ) .  The  supreme  court  of  Wisconsin  re- 
fused to  compel  a  judge  to  insert  in  a  bill 
of  exceptions  an  instruction  which  it  was 
claimed  he  gave  to  the  jury  which  he  denied 
having  given,  although  the  instructions  and 
exceptions  thereto  were  reduced  to  writing 
by  counsel  at  the  trial  and  signed  by  the 
judge.  This  was  on  the  ground  that  a 
judge  can  only  be  compelled  to  state  the 
facts  occurring  at  the  trial  according  to  his 
recollection.  Utate  v.  toggle,  13  Wis.  380. 
Facts  cannot  even  be  brought  before  a  court 


of  review  by  stipulation  of  the  parties, 
where  not  recited  in  the  bill  of  exceptions. 

Following  the  rule  that  the  judge  must 
recite  in  the  bill  of  exceptions  what  occurs^ 
on  the  trial,  the  court  held  in  Mayes  v.  Peo- 
ple, 106  111.  306,  46  Am.  Rep.  698,  that  the 
facts  could  not  be  shown  by  affidavit  on  a 
motion  for  a  new  trial.  The  attempt  wa» 
to  show  in  that  way  unwarranted  state- 
ments by  the  state's  attorney  in  his  argu- 
ment to  the  jury.  The  judge  did  not  cer- 
tify the  fact  of  the  statements  bei^g  made. 
The  court  said  if  the  fact  occurred  it  was 
to  be  presumed  the  judge  knew  it;  that  the 
affidavit  of  a  defendant  could  not  be  made 
to  override  the  recitals  of  the  bill  of  excep- 
tions as  to  what  occurred  upon  the  trial,. 
and  that  the  judge  may  have  disregarded 
the  affidavit  because  he  knew  it  to  be  un- 
true. In  this  case  the  judge  knew  whether 
he  administered  the  oath  or  caused  it  to  be 
done,  and  did  not  need  affidavits  to  bring  it 
to  his  attention.  He  might  hear  affidavits 
in  settling  the  bill  of  exceptions  to  aid  hia 
recollection  and  assist  him  in  deciding  as  to 
the  fact,, but  if  they  were  unavailing  to  con- 
vince him  they  raise  no  question  here.  The 
failure  of  t!ie  judge  to  find  and  recite  the 
fact  is  in  efi'ect  a  finding  that  it  did  not  ex- 
ist, and  he  may  have  disregarded  the  affi- 
davits because  he  knew  them  to  be  untrue. 
The  Mayes  Case  was  followed,  and  the  same 
ruling  made  in  Scott  v.  People,  141  111.  196, 
30  N.  E.  329,  and  Peyton  v.  Morgan  Parky 
172  111.  102,  49  N.  E.  1003. 

A  party  may  be  entitled  to  a  new  trial, 
not  on  account  of  any  error  of  the  court* 
but  by  reason  of  misconduct  of  a  party  or 
^n  ofiicer  of  the  jury  out  of  court  affectiog 
the  result  of  the  trial,  and  in  passing  on 
a  motion  for  a  new  trial  on  such  a  ground 
the  court  must  necessarily  hear  evidence  as 
to  the  fact  and  decide  from  such  evidence. 
A  party  may  allege  an  exception  to  the  rul- 
ing in  such  a  case.,  and  have  it  reviewed, 
but  has  no  such  right  as  to  facts  within  tJte 
knowledge  of  the  court. 

Boggs,  Ch.  J.,  concurs  in  the  separate 
opinion  of  Cart'wriglit,  J. 

Rehearing  denied  December  7,  1900. 

Affirmed  by  Supreme  Court  of  the  United 
States  November  10,  1902. 
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t.  The  recordlnir  of  a  cbattel  mort-^ 
nraire  !■  of  no  effect  under  a  statute  re- 
quiring its  record  at  the  mortgagor's  place 
of  residence,  where  the  property  Is  situated 
within,  but  the  mortgagor  resides  out  of,  the 
state. 

2.  No  -\'alid  record  can  be  n&ade  of 
cbattel  mortsaffes  where  the  mortgagor 
resides  out  of,  and  the  property  is  within. 


Note. — The  history  of  this  case,  as  well  as 
the  points  involved,  is  interesting.  Before  the 
first  opinion  was  published  in  this  series,  the 
second  one  was  handed  down,  and  it  seemed 
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t)e8t  to  publish  them  together.  Then  an  ap- 
peal was  taken  to  the  Federal  court,  and  the 
decision  reversed  as  to  the  effect  of  the  caratiTe 
act.     The  case  was  then  taken  to  the  Supreme 
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the  state,  under  a  statute  providing  for  the 
recording  of  mortgages,  but  omitting  to  pro- 
vide nor  cases  where  the  mortgagor  resides 
out  of  the  state. 

3.  At  common  lair  no  valid  mortaraflre 
could  be  made  unless  the  custody  and 
possession  of  the  property  were  delivered  to 
and  retained  by  the  mortgagee. 

4.  A  cluftttel  mortffaffc  to  be  valid  must 
be  exccate«l,  acknowledged,  and  recorded 
according  to  the  law  of  the  place  where  the 
property  is  located  at  the  time. 

5.  An  amendment  to  tbe  laiv  provid- 
ing for  tbe  recording  of  mortsaffcs, 
so  as  to  permit  the  record  of  a  chattel  mort- 
gage executed  by  a  nonresident,  which  could 
not  then  be  done,  will  not  perfect  the  lien  of 
an  existing  mortgage  as  against  the  lien  of 
a  pending  attachment  suit,  although  the 
amendment  provides  that  all  mortgages 
theretofore  executed  and  recorded  shall  be 
valid,  and  the  mortgage  was  actually  re- 
corded before  the  suit  was  begun. 

6.  Tbe  lien  of  an  attacbment  duly 
levied  and  perfected  by  Jndflrment  is 
a  vested  right  in  favor  of  the  attachment 
creditor,  as  against  the  property  o< the  attacb- 
ment debtor  upon  which  the  writ  was  levied, 
which  cannot  be  impaired  by  subsequent  legis- 
lation,— especially  where  the  lien  of  an  at- 
tachment after  Judgment  is  of  as  high  an 
order  as  that  of  an  execution. 

7.  Under  tbe  lavr  of  Arkansas,  as  ex- 
tended by  act  of  Congress  over  the  Indian 
territory,  the  owner  of  an  unrecorded  mort- 
gage out  of  possession,  although  having  tbe 
legal  title  to  the  property,  cannot  defeat  an 
attachment  upon  the  property  as  that  of  the 
mortgagor. 

8.  Tbe  flllnflT  of  an  Interplea  In  an  at- 
tacbment salt  setting  up  a  claim  to  the 
property  under  a  mortgage  improperly  ad- 
mitted to  registration  will  not  prevent  the 
Judgment  in  the  attachment  suit  from  per- 
fecting tbe  attachment  lien  so  that  it  cannot 
be  devested  by  a  subsequent  statute  validat- 
ing the  registration  of  the  mortgage. 

9.  Creditors  brlnslnff  attacbment  salts 
on  prior  Jndflrnaents  are  within  the  mean- 
ing of  a  statute  making  mortgages  Hens  from 
the  time  they  are  filed  for  record,  and  declar- 
ing that  such  filing  shall  be  notice  to  all  per- 
sons, so  that  their  attachments  will  take 
precedence  of  unrecorded  mortgages,  although 
founded  on  pre-existent  debts. 

(January  13,  1899.) 

APPEAL  by  plaintifTs  from  a  judgment  of 
the  United  States  Court  for  the  North- 
ern District  of  the  Indian  Territory  in  favor 
of  intcrploadei-  in  an  attachment  suit  to 
reach  certain  cattle  in  satisfaction  of  a  debt 
a^^ainat  John  R.  Blocker,  which  interpleader 
claimed  under  a  chattel  mortgage.  Reversed. 

Statement  by  Clayton,  J. : 

The  appellants,  on  the  17th  day  of  June, 
1896,  brought  suit  against  John  R.  Blocker 
et  al,  in  the  Unit«i  States  court  for  th^  north- 


ern district  of  the  Indian  territory  upon  a 
judgment  theretofore  obtained  in  the  state  of 
Texas.  An  attachment  was  also  issued  at 
the  same  time,  and  levied  upon  6,475  head  of 

cattle.     On  the day  oi  June,  1896,  the- 

Evans-Snider-Buel  Company,  a  corporation 
organized  under  the  laws  of  the  state  of  Illi- 
nois, under  a  claim  of  being  owner  and  enti- 
tled to  the  possession  of  said  cattle,  filed  the 
bond  and  affidavit  required  by  statute,  and 
took  possession  of  them.  On  the  27th  day  of 
January,  1897,  it  filed  its  regular  interplea, 
claiming  that  the  cattle  attached  were  not 
subject  to  levy  as  the  property  of  J.  R. 
Blocker,  but  that  it  was  the  owner  of  the- 
same  by  virtue  of  certain  mortgages  held  by 
it.  On  the  29th  day  of  January,  1897,  judg- 
ment by  default  was  entered  against  J.  K. 
Blocker  in  favor  of  plaintiffs  for  the  sum  of 
$55,875.71,  and  one  also  sustaining  the  at- 
tachment. After  the  rendition  of  said  judg- 
ment, to  wit,  on  the  3d  day  of  February,. 
1897,  the  Congress  of  the  United  States  en- 
acted and  the  president  approved  the  follow- 
ing act :  "An  Act  Relating  to  Mortgages  in 
the  Indian  Territory.  Be  it  enacted  by  the 
Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  as- 
sembled, that  section  forty-seven  hundred 
and  forty-two,  of  Mansfield's  Digest  of  the 
Laws  of  Arkansas,  heretofore  put  in  force 
in  the  Indian  territory,  is  hereby  amended  by 
adding  to  said  section  the  following:  Pro- 
vided, that  if  the  mortgagor  is  a  nonresident 
of  the  Indian  territory,  the  mortgage  shall 
be  recorded  in  the  judicial  district  in  which 
the  property  is  situated  at  the  time  the  mort- 
gage is  executed.  All  mortgages  of  personal 
property  in  the  Indian  territory,  heretofore 
executed  and  recorded  in  the  judicial  district 
thereof  in  which  the  property  was  situated  at 
the  time  they  were  executed  are  hereby  vali- 
dated. Approved  February  3,  1897."  On 
April  21,  1897,  a  trial  of  the  issues  arising 
on  the  interplea  was  had.  The  interpleader 
introduced  in  evidence  a  mortgage  executed 
by  John  R.  Blocker,  one  of  the  defendants,  to 
the  interpleader,  on  the  cattle  levied  on^by 
the  marshal  in  the  attachment  above  referred 
to,  to  secure  a  debt  of  the  interpleader  of 
$122,184.62,  which  mortgage  was  executed  on 
the  23d  day  of  April,  1896.  The  mortgage 
was  duly  acknowledged,  an  afildavit  attached 
thereto  by  the  mortgagor,  in  which  he  swears 
that  the  cattle  were  located  in  the  pasture 
where  they  were  found  when  attached,  and 
that  he  was  a  resident  of  Bexar  county, 
Texas,  and  that  the  said  cattle  were  unen- 
cumbered. Said  mortgage  was  duly  filed  for 
record  in  Bexar  county,  Texas,  on  the  24th 
day  of  April,  1896.  It  was  further  filed  for 
record  in  the  office  of  the  clerk  of  the  United 
States  court  in  the  northern  district  of  the 
Indian  territory,  at  Muscogee,  on  the  27th 
day  of  April,  1896.  Interpleader  also  offered 
in  evidence  a  mortgage  made  by  said  Blocker 


Pourt  of  the  United  States,  where  the  Federal 
decision  was  affirmed.  The  reversal  of  the  or- 
iginal opinions  does  not  destroy  the  discussion 
of  the  effect  of  a  mort?a«e  by  a  nonresident, 
so  that  the  entire  discussion  seems  worthy  of 
a  place  in  this  series. 
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For  extraterritorial  force  of  chattel  mort- 
gajfe  record,  see  tiofc  to  Ord  Nat.  Banic  v. 
Massey  (Kan.)  17  L.  R.  A.  127;  also  Handler 
V.  Ilnrrls  (Kan.)  17  L.  R.  A.  703;  National 
Bank  of  Commerce  v.  Morris  (Mo.)  19  L.  R.  A. 
463:  Vining  v.  Millar  (Mich.)  32  L.  R.  A.  442. 
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to  the  interpleader  on  the  19th  day  of  May, 
1806,  to  secure  $9,844.60,  which  mortgage 
covered  a  portion  of  said  cattle.  Said  mort- 
gage had  a  like  affidavit  as  that  referred  to, 
was  duly  acknowledged  and  recorded  in  the 
office  of  the  clerk  of  the  United  States  court 
at  Muscogee,  Indian  territory,  on  the  25th 
day  of  May,  1896.  Objections  were  made  to 
the  introduction  of  these  mortgages,  and  ex- 
ceptions duly  saved.  Interpleader  also  of- 
fered two  other  mortgages  in  evidence,  but, 
as  they  did  not  include  any  of  the  cattle  lev- 
ied upon  in  tlie  attachment  suit,  they  cut  no 
figure  in  this  case.  A  comparison  of  the 
marshal's  return  in  the  attachment  suit  u/id 
the  recitals  of  the  first  two  mortgages  shows 
that  all  of  the  cattle  levied  upon  are  included 
in  said  first  two  mortgages.  They  were  exe- 
cuted in  the  state  of  Texas,  and  recite  the 
fact  that  the  mortgaged  property  was,  at 
that  time,  in  the  Creek  Nation,  Indian  terri- 
tory. Interpleader  then  offered  in  evidence 
the  writ  of  attachment  in  this  case  and  the 
return  thereon,  which  showed  that  there  had 
been  attached  and  levied  on  by  the  marshal 
6,475  cattle.  Interpleader  then  proved  by  A. 
Atwater,  its  secretary,  that  Blocker  had  giv- 
en these  mortgages  to  interpleader  to  secure 
the  indebtedness  mentioned  therein,  and  that 
interpleader  had  loaned  these  sums  to  the 
said  Blocker,  and  that  at  the  time  the  money 
was  loaned  the  said  mortgages  were  respect- 
ively executed,  and  that  no  portion  of  said 
debt  had  been  paid  at  the  time  of  the  levy 
of  the  writ  of  attachment.  Interpleader  then 
offered  in  evidence  the  notes  made  by  the  said 
Blocker  to  it,  which  were  secured  by  said 
mortgages;  also  the  drafts  drawn  by  Blocker 
for  said  sums  of  money.  Interpleader  fur- 
ther proved  by  the  said  Blocker  that  each 
and  all  of  the  cattle  mentioned  in  the  two 
mortgages  were  in  a  pasture  about  6  or  7 
miles  south  of  Muscogee,  in  the  Greek  Nation, 
Indian  territory,  at  the  time  the  mortgages 
were  executed,  and  that  the  cattle  described 
therein  were  the  identical  cattle  levied  upon 
by  the  marshal  by  virtue  of  his  writ  of  at- 
tachment in  this  case.  Plaintiffs  objected  to 
the  introduction  of  the  mortgages,  because  at 
the  time  they  were  recorded  in  the  Indian 
territory  there  was  no  law  authorizing  their 
record,  or  by  which  they  could  become  a 
recorded  lien.  The  objections  were  over- 
ruled, on  the  ground  that  the  act  of  Congress 
above  set  out,  and  passed  three  days  after 
plaintiffs'  judgment  sustaining  their  attach- 
ment, validated  such  mortgages,  and  made 
them  a  prior  lien  over  the  attachment.  Plain- 
tiffs, to  maintain  the  issues  on  their  part, 
put  in  evidence  the  record  of  the  judgment 
for  their  debt  and  the  judgment  sustaining 
their  attachment,  whereupon  the  interpleader 
moved  the  court  to  direct  the  jury  to  return 
a  verdict  in  its  favor,  which  was  accordingly 
done.  The  plaintiffs  at  once  filed  their  mo- 
tion for  a  new  trial,  which  was  also  over- 
ruled, whereupon  an  appeal  to  this  court  was 
prayed  and  allowed. 

Messrs.  Mazey,  Clayton,  A  Martin  and 
'William  T.  Hutohings,  for  appellants: 

When  the  deeds  were  recorded  in  the  In- 
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dian  territory  they  wei-e  not  a  lien,  as  Ave 
had  no  law  to  record  mortgagee  given  by 
noil  let  i  dents. 

The  law  was  construed  in  Arkansas  before 
it  was  adopted  by  Congiess. 

Watson  v.  Thompson  Lumber  Co.  49  Ark. 
83,  4  S.  W.  62;  Jones,  Cl»at.  Mortg.  §  248. 

That  construction  binds  this  court. 

Sanger  v.  Floto,  4  U.  S.  App.  32,  48  Fed. 
Rep.  152,  1  C.  C.  A.  56;  Hogg  v.  Emerson,  0 
How.  483,  12  L.  ed.  522;  Stutsman  County 
V.  Wallace,  142  U.  S.  295,  35  L.  ed.  1019,  12 
Sup.  Ct.  Rep.  227. 

February  3,  1897,  was  the  first  time  the 
mortgage  of  a  nonresident  could  have  legally 
been  put  on  record,  and  from  tha4^  moment 
only  could  life  be  put  into  those  lifeless  ones 
hitherto  written  cm  the  books  of  record. 

Newgass  v.  Atlantic  d  D.  R.  Co.  56  Fed. 
Rep.   C76. 

The  main  law  is  clearly  prospective  in 
terms,  and  the  validating* clause  following 
it  must  be  similarly  construed.  It  ratified 
what  was  void  and  cured  the  defect  from 
date  of  ratification. 

Wade,  Retroactive  Laws,  §S  255,  266; 
McCracketi  v.  San  Francisco,  16  Cal.  591. 

Both  new  statutes  and  amendments  must 
be  construed  pi-ospectively  unless  the  lan- 
gua^^e  is   impei-atively  to  the  contrary. 

Black,  Constitutional  Prohibitions,  §  179: 
Wade,  Retroactive  Laws,  §§  34-39;  3  Am.  & 
Eng.  Enc.  Law,  new  ed.  p.  758,  note,  7  Am. 
&  Eng.  Enc.  Law,  pp.  681,  758,  761;  Peck 
V.  Jenness,  7  How.  622,  12  L.  ed.  845;  Rog- 
ers V.  Lynch,  44  W.  Va.  94,  29  S.  E.  607 ; 
Chew  Heong  v.  United  States,  112  U.  S.  536. 
28  L.  ed.  770,  5  Sup.  Ct.  Rep.  255;  Bugger  v. 
Mechanics'  d  T,  Ins.  Co.  95  Tenai.  245,  28 
L.  R.  A.  796.  32  S.  W.  5;  Parsons  v.  Paine, 
26  Ark.  124;  Fayetteville  Bldg.  d  L.  Asso. 
V.  Boirlin,  63  Ark.  573,  39  S.  W.  1046;  Boy- 
Ian  y.  Kelly,  30  N.  J.  Eq.  331;  Goshen  v. 
Stonington,  4  Conn.  209,  10  Am.  Dec.  121. 

Congress  cannot  pass  retroactive  laws 
which  have  the  effect  of  devesting  vested 
rights. 

Wade,  Retroactive  Laws,  §§  156,  157. 
264;  Pacific  Mail  8.  S.  Co.  v.  Joliffe,  2  Wall. 
450,  17  L.  ed.  805;  Fletcher  v.  Peck,  6 
Cranch.  87,  3  L.  cd.  162 ;  Memphis  v.  United 
States  ex  rel.  Brotcn,  07  U.  S.  293,  24  L.  ed. 
1)20;  7  Lawson,  Rights,  Rem.  &  Pr.  §  3850; 
Black,  Constitutional  Prohibitions,  §§  176, 
183,  207;  Sutherland,  Stat.  Constr.  §  480;  3 
Am.  &  Eng.  Enc.  Law,  pp.  759,  760;  Society 
for  Propagation  of  Gospel  v.  New  Haven,  8 
Wheat.  493,  5  L.  ed.  669;  Wilkinson  v.  Le- 
land,  2  Pet.  657,  7  L.  ed.  653;  Ferguson  v. 
Williams,  58  Iowa,  717,  13  N.  W.  49;  Wil- 
liam^9on  v.  New  Jersey  Southern  R.  Co.  29 
N.  J.  Eq.  335. 

When  a  right  has  arisen  upon  a  contract, 
or  a  transaction  in  the  nature  of  a  oontraet 
authorized  by  statute,  and  has  been  so  far 
perfected  tliait  nothing  remains  to  be  done  by 
the  party  asserting  it,  the  repeal  of  the  stat- 
ute does  not  affect  it  or  an  action  for  its  en- 
forcement. It  has  become  a  vested  right, 
which  stands  independent  of  the  statute. 

Pacific  Mail  S.  S.  Co.  v.  Joliffe,  2  Wall. 
450,  17  L.  ed.  805 ;  Wade,  Retroactive  Laws. 
190,  §  157;    Black,    Constitutional    Law,  § 
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154;  Fletcher  v.  Peck.  6  Cranch,  87,  3  L.  ed. 
162, notes;  OosJien  v.  8toninpton,4  Conn. 209, 
10  Am.  Dec.  134;  Lotce  v.  Harris,  112  N.  C. 
472,  22  L.  R.  A.  379,  17  S.  E.  639;  Qrove  v. 
Todd,  41  Md.  G33,  20  Am.  Rep.  79;  3  Am. 
A  Eng.  Enc.  Law,  p.  758. 

An  a»ttttcjiment  lien  perfected  by  judgment 
is  a  vested  right. 

1  Shinn,  Attachment,  §  452;  Waples,  At- 
tachment, 2d  ed.  §  17 ;  Frellaon  v.  Oreen,  19 
Ark.  376;  Bergman  v.  Sells,  39  Ark.  97; 
Cole  V.  Cuntvinffham,  133  U.  S.  107,  33  L.  ed. 
538,  10  Sup.  Ct  Rep.  269;  Day  v.  Madden, 
"9  Colo.  App.  464,  48  Pac.  1053 ;  Willis  v. 
Crocker,  1  Pick.  204;  Harrison  v.  Trader, 
29  Ark.  92;  National  Bank  of  Commerce  v. 
Riethmann,  49  U.  S.  App.  144,  79  Fed.  Rep. 
582,  25  C.  C.  A.  101. 

llie  lieu  relates  back  to  the  levy  of  the  at- 
tachment, creaiting  from  that  moment  an 
inchoate  charge,  which  was  perfected  by  the 
rendition  of  judgment,  and  which  could  not 
be  devested  by  any  change  in  the  status  of 
the  parties. 

Richardson  v.  Adler,  46  Ark.  49;  Wade, 
Retroactive  Laws,  §S  171,  173;  Ryan  v. 
Maxey,  14  Mont.  81,  35  Pac.  615;  Qunn  v. 
Barry,  15  Wall.  610,  21  L.  ed.  212. 

If  the  lien  has  passed  into  judgmefnit  the 
legislature  cannot  change  or  talke   it    away. 

Endlich,  Interpretation  of  Statutes,  § 
281 ;  Hannahs  v.  Felt,  15  Iowa,  141 ;  Brinton 
V.  SeeverSy  12  Iowa,  389;  Hall  v.  Stephens, 
65  Mo.  670,  27  Am.  Rep.  302;  Kelly  v.  Dill, 

23  Minn.  435;  Tillotson  v.  Millard,  7  Minn. 
513,  82  Am.  Dec.  112;  Williatnson  v.  New 
Jersey  Southern  R.  Co.  29  N.  J.  Eq.  311: 
Coore  V.  M'Daniel,  1  McOord,  L.  480 ;  People 
V.  Cameron,  7  111.  468 ;  Lyon  v.  Sandford,  5 
Conn.  547;  Myer,  Vested  Rights,  138  et  seq.; 
Chesnut  v.  Shane,  16  Ohid,  509,  47  Am.  Dec. 
387 ;  1  Am.  &  Eng.  Enc.  Law,  new  ed.  p.  564 ; 
3  Am.  &  Eng.  Enc.  Law, new  ed.  p.  218 ;  1  Free- 
man, Jud|:m.  §  298:  1  Black,  Judgm.  §  298; 
Hamilton  County  Comrs.  v.  Rosche  Bros.  50 
Ohio  St.  103.  19  L.  R.  A.  584,  33  N.  E.  408; 
Lackey  v.  Seihert,  23  Mo.  85 ;  Tyrell  v.  Roun- 
tree,  7  Pet.  464.  8  L.  ed.  740. 

The  attaching  creditor  in  this  case  stood 
-on  the  same  footing  as  a  purchaser  for  value. 

Cooley,  Const.  Lim.  5th  ed.  466;  1  Shinn, 
Attachment,  §  320;  Bostwick  v.  Blake,  145 
111.  85,  34  N.  E.  38 ;  Drake,  Attachment,  6th 
■ed.  S  225;  Tennant  v.  Watson,  58  Ark.  252, 

24  S.  W.  495 ;  Pingrey,  Chat.  Mortg.  §  800. 
Tlie  recording  act  made  unrecorded  mort- 
gages fraudulent  as  to  third  parties,  and  a 
fraudulent  mortgage  never  conveys  title 
against  attaching  creditors,  or  any  other  sort 
of  creditors. 

Main  v.  AlejKinder,  9  Ark.  117,  47  Am. 
Dec.  732:  Stewart  v.  Plait,  101  U.  S.  731,  25 
L.  ed.  816;  4  Cobbey,  Chat.  Mortgages,  § 
576;  Conrad  v.  Smith,  6  N.  D.  337,  70  N.  W. 
817;  Memphis  Land  d  Timber  Co.  v.  Ford, 
19  U.  S.  App.  161,  58  Fed.  Rep.  452,  7  C.  C. 
A.  304;  Bishop  v.  Schneider,  46  Mo.  472,  2 
Am.  Rep.  540;  Sicard  v.  Davis,  6  Pet.  124,  8 
L.  ed.  342 ;  Jones  v.  Graham,  77  N.  Y.  628;  2 
Cobbey,  Cha.t.  JSIortg.  §§  616,  625,  754;  40 
C^nt.  L.  J.  27. 

Plaintifrs  were  purchasers  for  value. 
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Taylor  v.  Mississippi  Mills,  47  Ark.  252,  1 
S.  W.  283;  Cowley  v.  McLo/ughUn,  141  Mass. 
181,  4  N.  E.  821:  Burnell  v.  Robertson,  10 
111.  289;  Green  v.  Van  Buskirk,  7  Wall.  139, 
19  L.  ed.  109;  Waples,  Attachment,  Ist  ed. 
501;  1  Shinn,  Attachment,  §  417;  2  Cobbey, 
Chat.  Mortg.  §  774. 

Reasons  for  sustaining  curative  acts  are 
always  restricted  to,  the  parties  and  those 
having  no  higher  equities. 

The  plaintiffs  were  no  parties  to  these 
mortgages,  or  any  transaction  out  of  which 
they  grew.  They  have  not  placed  them- 
selves in  any  positi6n  which  would  make  it 
inequitable  or  wrong  for  them  to  take  ad- 
^»ntagG  of  their  defects. 

Meighen  v.  Strong,  6  Minn.  177 ;  Oreen  v. 
Drinker,  7  Watts  &  S.  440 ;  Bigelow  v.  Top- 
lift,  25  Vt.  273,  60  Am.  Dec.  264;  Barrett  v. 
Barrett,  120  N.  C.  127,  36  L.  R.  A.  226,  26 
S.  E.  691;  7  Lawson,  Rights,  Rem.  &  Pr.  § 
3868;  Alabama  Life  Ins.  iC-  T.  Co.  v.  Boykin, 
38  Ala.  510;  Boykin  v.  Rain,  28  Ala.  332,  65 
Am.  Dec.  349;  Wade,  Retroactive  Laws,  § 
260;  Black,  Constitutional  Prohibitions  § 
207 ;  Black,  Constitutional  Law,  545,  §  199. 

Curative  acts  are  sustained  because  they 
operate  on  the  deed  and  change  the  mode  of 
proof. 

No  man  has  a  vested  right  in  a  rule  of  evi- 
dence, and  so  long  as  a  curative  act  does  no 
more  than  change  that,  it  is  perfectly  valid. 

Grove  v.  Todd,  41  Md.  633,  20  Am.  Rep. 
79;  Black,  Constitutional  Law,  1st  ed.  434, 
§  154;  Conrad  v.  Smith,  6  N.  D.  337,  70  N. 
W.  815;  Summer  v.  MitcheU,  29  Fla.  179, 
14  L.  R.  A.  815,  10  So.  562;  Black,  Constitu- 
tional Prohibitions,  §  210;  Wade,  Retro- 
active Laws,  §  285;  Halbert  v.  Hendriw 
(Tex.  Civ.  App.)   26  S.  W.  911. 

If  the  curative  act  went  further  it  would 
be  a  usurpation  of  judicial  power. 

Ogden  v.  Blackledge,  2  Cranch,  272,  2  L. 
ed.  276;  Chesnut  v.  Shane,  16  Ohio,  699,  47 
Am.  Dec.  387;  Lawson  v.  Jeffries,  47  Miss. 
086,  12  Am.  Rep.  342;  Burt  v.  Williams,  24 
Ark.  91;  Atkinson  v.  Dunlap,  60  Me.  Ill; 
Charles  Banmbach  Co.  v.  Singer,  86  Wis.  329, 
56  N.  W.  873;  Allison  v.  Louisville,  H.  0.  d 
W.  R.  Co.  9  Bush,  248;  Menges  v.  Dentler, 
33  Pa.  495,  75  Am.  Dec.  616;  Burch  v.  New- 
bury, 10  N.  Y.  374;  Black,  Constitutional 
Prohibitions,  §§  199,  209;  Wade  Retroactive 
Laws,  §  158;  Sidway  v.  Lawson,  58  Ark. 
121;  3  Am.  &  Eng.  Enc.  Law,  p.  682;  Rat- 
cliff e  V.  Anderson,  31  Gratt.  105,  31  Am.  Rep. 
720. 

The  amendment  was  a  partial  repeal  of  the 
old  statute,  and  liabilities  incurred  imder  it 
remained  unaffected. 

Thacher  v.  Steuben  County  Supers.  21 
Misc.  271,  47  X.  Y.  Supp.  124;  Sutherland, 
Stat.  Constr.  §  133;  Ely  v.  Holton,  15  If.  Y. 
595;  Fabbri  v.  Murphy,  95  U.  S.  191,  24  L. 
ed.  468 ;  Files  v.  Fuller,  44  Ark.  281 ;  Daggy 
V.  Ball,  7  Ind.  App.  64,  34  N.  E.  247;  United 
States  v.  Williams,  8  Mont.  85,  19  Pac.  288; 
Wade,  Retroactive  Laws,  §  297. 

If  retroactive,  it  impaired  a  contract. 

Waples.  Homestead  &  Exemption,  279; 
2  Beach,  Modern  Contract  Law,  §  1633;  Rat- 


Indian  Territory  Court  of  Appeals. 


jAN.r 


olifte  V.  Anderson,  31  Gratt.  105,  31  Am. 
Rep.  721 ;  Black,  Constitutional  Prohibi- 
tions, §§  130,  131 ;  Bishop,  Contr.  §  556. 

Mr,  H*  M.  Pollard,  for  respondent: 

At  common  law  the  fact  that  the  mortga- 
gor remained  in  possession,  and  the  further 
fact  that  the  mortgage  was  never  recorded, 
did  not  render  tha  mortgage  void. 

No  conveyance,  not  actually  fraudulent, 
shall  be  deemed  void  even  in  favor  of  an  in- 
nocent subsequent  purchaser,  provided  such 
purchaser  has  actual  notice  thereof  at  the 
time  of  his  purchase.       « 

Notwithstanding  the  fact  that  the  su- 
preme court  of  Arkansas  has  held  that  on^ 
having  actual  notice  of  an  unrecorded  mor€^ 
gage  is  not  to  be  bound  thereby,  this  appel- 
lant is  not  entitled  to  recover  here,  because 
there  was  no  law  making  provision  for  the 
recording  of  this  mortgage. 

Pyeact  v.  Powell,  10  U.  S.  App.  200,  61 
Fed.  Rep.  551,  2  C.  C.  A.  367 ;  Foioler  v.  Mer- 
rill, 11  How.  375,  13  L.  ed.  736;  Jones, 
Chat.  Mortg.  3d  ed.  §  369;  Cobbey,  Chat. 
Mortg.  §  617 ;  Kern  v.  Wilson,  82  Iowa,  407, 
48  N.  W.  919;  Tucker  v.  Tilton,  65  N.  H. 
223;  Young  v.  Walker,  12  N'.  H.  502;  Oood- 
ing  V.  Kiley,  50  N.  H.  400;  Patten  v.  Moore, 
32  N.  H.  382;  Bump,  Fraud.  Conv.  103,  104; 
Warner  v.  Norton,  20  How.  448,  15  L.  ed. 
950;  United  States  v.  Hooe,  3  Cranch,  89,  2 
L.  ed.  375;  Conard  v.  Atlantic  Ins.  Co.  1  Pet. 
449,  7  L.  ed.  216. 

Only  those  prejudiced  by  failure  to  file 
can  take  advantage  thereof. 

Cobbey,  Chat  Mortg.  §  620. 

The  record  of  this  case  shows  that  the  ap- 
pellants' debt  was  contracted  more  than  ten 
years  before  these  mortgages  were  made; 
and  that  no  new  indebtedness  or  liability 
was  contracted  because  of  the  ownership  of 
these  cattle. 

Auhuchon  v.  Bender,  44  Mo.  560;  Vogel- 
sang V.  Fisher,  128  Mo.  386,  31  S.  W.  13; 
Milton  V.  Boydy  49  N.  J.  Eq.  142,  22  Atl. 
1078;  Cobbey,  Chat.  Mortg.  §  620;  8t,  Paul 
Title  Ins,  d  T,  Co.  v.  Berkey,  52  Minn.  497, 
65  N.  W.  60;  Union  Nat.  Bank  v.  Oium,  3 
N.  D.  193,  54  N.  W.  1034;  First  Nat.  Bank 
V.  Ountermann,  94  Mich.  125,  53  N.  W.  919 ; 
Litiauer  v.  Houck,  92  Mich.  162,  52  N.  W. 
464;  Foster  v.  Cramer,  19  Colo.  405,  35  Pac. 
747;  Bailey  v.  Oalpin,  40  Minn.  319,  41  N. 
W.  1054. 

The  act  of  February  2,  1897,  renders  in- 
terpleader's mortgages  just  as  good  as  if 
that  act  had  been  in  force  at  the  time  they 
were  given. 

Watson  V.  Mercer,  8  Pet.  88,  8  L.  ed.  876; 
Fletcher  v.  Peck,  6  Cranch,  87,  3  L.  ed.  162; 
The  Rachel  v.  United  States,  6  Cranch,  329, 
3  L.  ed.  239;  Ewell  v.  Daggs,  108  U.  S.  160, 
27  L.  ed.  684,  2  Sup.  Ct.  Rep.  408;  Curtis 
V.  Leavitt,  15  N.  Y.  9;  Mechanics'  d;  W.  M. 
Mut.  Sav.  Bank  d  Bldg.  Asso.  v.  Allen,  28 
Conn.  97;  Welch  v.  Wadsworth,  30  Conn.  149, 
77Am.Dec.236;Andreio«  v.  Knssell,!  H]a,ckf. 
474;  Wood  v.  Kennedy,  19  Ind.  68;  Danville 
v.  Pace,  25  Gratt.  1,  18  Am.  Rep.  663;  Par- 
melee  V.  Lawrence,  48  111.  331;  Woodruff  v. 
Scruggs,  27  Ark.  26,  11  Am.  Rep.  777;  Read 
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V.  Plattsmouth,  107  U.  S.  568,  27  L.  ed.  414, 
2  Sup.  Ct.  Rep.  208;  Lewis  v.  McElvain,  16 
Ohio,  347 ;  Johnson  v.  Bentley,  16  Ohio,  97 ; 
Cuyahoga  Falls  Real  Estate  Asso.  v.  Mo" 
Caughy,  2  Ohio  St.  152;  Satterlee  v.  Mat- 
thewson,  16  Serg.  &  R.  169,  2  Pet.  380,  7  L. 
ed.  458;  Oross  v.  United  States  Mortg.  Co^ 
108  U.  S.  487,  27  L,  ed.  798,  2  Sup.  Ct.  Rep. 
940;  Pacific  Mail  S.  S.  Co.  v.  Joliffe,  2  Wall. 
450,  17  L.  ed.  805;  Miller's  Case,  1  W.  Bl. 
451 ;  ResD  V.  London  Justices  of  the  Peace^  3- 
Burr.  1466;  Surtees  v.  Ellison,  9  Bam.  &  C. 
750;  Key  v.  Goodtcin,  4  Moore  &  P.  341; 
Butler  V.  Palmer,  1  Hill,  324;  Hartung  v. 
People,  22  N.  Y.  95;  Sanchez  v.  People,  22  N. 
Y.  155:  Com.  v.  Duane,  1  Blnn.  601,  2  Am. 
Dec.  497 ;  Illir^is  d  M.  Canal  v.  Chicago,  14 
111.  334;  Yeaton  v.  United  States,  3  Cranch, 
281,  3  L.  ed.  101 ;  Lewis  v.  Foster,  1  N.  H. 
61. 

The  appellate  tribunal  is  bound  to  take 
judicial  notice  of  the  repealing  statute.  If 
so,  it  cannot  affirm  a  judgment  which,  by 
the  law  in  existence  at  the  time  of  such  af* 
firmance,  has  become  erroneous,  though  not 
so  when  rendered. 

A  party  suing  another  for  a  statute  penal- 
ty cannot  acquire  a  vested  right  in  the  sum 
which  the  law  allows  in  such  cases,  until  he 
has  actually  received  the  money  into  his  own 
possession. 

Yeaton  v.  United  States,  5  Cranch,  281,  3- 
L.  ed.  101 ;  The  Rachel  v.  United  States,  6 
Cranch,  329,  3  L.  ed.  239 ;  Norris  v.  Crocker, 
13  How.  429,  14  L.  ed.  210. 

Bringing  suit  vests  in  the  party  no- 
right  to  a  particular  decision,  and  his  case 
must  be  determined  on  the  law  as  it  stands, 
not  when  it  was  brought,  but  when  the  judg- 
ment was  rendered! 

Cooley,  Const.  Lim.  6th  ed.  468,  469; 
Drake,  Attachment,  §  228 ;  Sutherland,  Stat^ 
Constr.  §  480;  Pacific  Mail  S.  S.  Co.  v.  Jo- 
liffe, 2  Wall.  450,  17  L.  ed.  805;  Bailey  v. 
Ma^on,  4  Minn.  546;  Stocking  v.  Hunt,  5 
Denio,  274;  Sedgw.  Stat.  &  Const.  L.  645; 
Sturges  v.  Crouminshield,  4  Wheat.  122,  4 
L.  ed.  529 :  Story,  Constitutional  Law,  1398 ; 
Excelsior  Mfg.  Co.  v.  Keyser,  62  Miss.  155; 
Phenix  Ins.  Co.  v.  Pollard,  63  Miss.  641; 
Johnson  V.  Richardson,  44  Ark.  365;  Reid 
V.  Hart,  45  Ark.  41 ;  McLane  v.  Bonn,  70- 
Iowa,  752,  30  N.  W.  478 ;  Butler  v.  Palmer, 
1  Hill,  324;  Mather  v.  Chapman,  6  Conn. 
54;  Brinton  v.  Seevers,  12  Iowa,  389;  Han- 
nahs V.  Felt,  15  Iowa,  143;  Green  v.  Aftra- 
ham,  43  Ark.  420. 

Messrs.  Stuart,  Iiewis,  A  Gordon  alao 
for  respondent. 

Clayton,  J.,  delivered  the  opinion  of  the 
court: 

The  only  question  presented  to  us  for  our 
consideration  in  this  case  is.  Do  the  mort- 
gages read  in  evidence  give  to  the  interplead- 
er a  better  title  to  the  mortgaged  property 
at  law  or  in  equity  than  that  acquired  by 
virtue  of  the  attachment  proceedings?  At 
the  time  the  attachment  was  levied  upon  the 
property  in  controversy,  as  well  as  at  the 
time  the   judgments   were    rendered  in  the 
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original  suit  between  the  plaintiff  and  the 
defendant  in  the  attachment  suit,  the  law 
governing  the  recording  of  mortgases  in  the 
Indian  territory  was  as  follows:  **A11  mort- 
gages, whether  for  real  or  personal  estate, 
shall  be  proved  or  acknowledged  in  the  same 
manner  that  deeds  for  the  conveyance  of  real 
estate  are  now  required  by  law  to  be  proved 
or  acknowledged;  and  when  so  proved  or  ac- 
knowledged, shall  be  recorded, — if  for  lands, 
in  the  county  or  counties  in  which  the  lands 
lie;  and  if  for  personal  property,  in  the  coun- 
ty in  which  the  mortgagor  resides."  Mansf. 
Dig.  §  4742.  This  statute  was  afterwards 
amended  by  the  legislature  of  Arkansas  80  as 
to  permit'nonresidents  to  record  their  mort- 
gages in  the  county  where  the  property  was 
located  at  the  time  of  the  execution  of  the 
mortgage;  but  this  amendment  was  not 
passed  until  after  the  laws  of  Arkansas  were 
extended  over  this  jurisdiction,  thus  leaving 
the  statute,  as  above  set  out,  without  the 
amendment,  to  stand  as  the  law  of  the  Indian 
territory  in  this  respect,  until  the  3d  day  of 
February,  1897,  at  which  time  Congress  en- 
acted the  amendment  to  the  statute  hereto- 
fore set  out  in  the  statement  of  the  facts  of 
this  case.  Up  to  the  date  of  the  act  of  Con- 
gress of  February  3,  1897,  there  was  no  pro- 
vision of  law  by  which  a  mortgage  executed 
by  a  nonresident  mortgagor  could  be  recorded 
in  this  jurisdiction.  Hence  the  mortgages 
in  this  case,  having  been  executed  by  a  non- 
resident mortgagor  upon  property  within  the 
limits  of  this  territory,  he,  the  nonresident 
mortgagor  retaining  possession  thereof,  cre- 
ated no  lien  or  title  in  or  to  the  property  as 
against  third  persons.  "In  case  the  mortga- ! 
gor  resides  out  of  the  state,  under  a  statute  I 
which  provides  for  the  recording  of  a  mort- 
gage at  the  mortgagor's  place  of  residence, 
and  does  not  provide  for  recording  it  in  the 
place  where  the  mortgaged  property  is  sit- 
uated, there  can  be  no  effectual  record  of  the 
mortgage;  and  therefore  the  only  effectual 
mode  of  making  the  mortgage  is  for  the 
mortgagee  to  take  and  hold  possession  of  the 
property."  Jones,  Chat.  Mortg.  §  261;  Cob- 
bey,  Chat.  Mortg.  §  678;  Smith  v.  Moore,  11 
N.  H.  66 ;  Montgomery  v.  Wight,  8  Mich.  143. 
And  therefore  the  recording  of  these  mort- 
gages at  Muscogee,  in  the  Indian  territory, 
was  nugatory,  and  without  effect. ' 

One  of  the  contentions  of  the  learned  coun- 
sel for  the  interpleader,  in  their  brief,  is 
that,  inasmuch  as  there  was  no  statute  here 
providing  for  the  recording  of  mortgages  ex- 
ecuted by  nonresident  mortgagors,  the  com- 
mon law  would  prevail  as  to  them.  There 
are  two  answers  fatal  to  this  contention: 
First.  Congress  having  enacted  a  statute  re- 
lating to  the  recording  of  these  instruments 
of  writing,  and  having  omitted  to  provide  for 
the  recording  of  such  mortgages,  tlie  maxim, 
Ewpressio  unius  est  exohMto  alterius,  will 
prevail.  And,  second,  at  common  law  a 
mortgage  valid  against  creditors  could  only 
be  made  by  a  delivery  of  the  property.  Jt 
was  essential  that  the  custody  and  posses- 
sion of  the  property  should  be  delivered  to 
and  retained  by  the  mortgagee.  The  intent 
of  the  statute  providing  for  the  recording  of 
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mortgages  of  personal  property  was  to  do 
away  with  the  necessity  of  any  delivery  of 
the  property,  and  to  enable  mortgagors  to 
hold  possession  until  default.  For  this  pur- 
pose registration  is  required,  as  giving,  per- 
haps, even  greater  notoriety  to  the  transac- 
tion than  delivery  and  retention  of  posses- 
sion. Registration  thus  becomes  a  substi- 
tute as  well  for  delivery  as  for  retaining  pos- 
session of  the  property.  Jones,  Chat.  Mortg. 
§  176.  No  delivery  of  the  property  having 
been  made  to  the  mortgagee  in  this  case,  and 
the  possession  thereof  having  been  retained 
by  the  mortgagor,  it  is  evident  that  the  mort- 
gagee, the  interpleader,  is  in  no  better  condi- 
tion by  considering  his  mortgage  as  at  com- 
mon law.  Under  the  statute  he  is  simply  tie 
holder  of  an  unrecorded  mortgage.  At  com- 
mon law  he  is  the  holder  of  a  mortgage  with- 
out delivery  or  possession  of  the  mortgaged 
property.  The  one  is  the-  equivalent  of  the 
other.  Aa  against  creditors  in  either  case, 
they  are  fraudulent  and  void. 

It  is  further  claimed  by  the  counsel  for  in- 
terpleader in  their  brief  that  the  cattle  at 
the  time  of  the  execution  of  the  mortgage 
were  in  Texas,  and  that  the  mortgages  were 
there  duly  recorded  prior  to  the  commence- 
ment of  the  attachment  suit,  and  authorities 
are  cited  and  relied  on,  to  the  effect  that  un- 
der such  circumstances,  when  the  mortgaged 
property  shall  have  been  thereafter  removed 
into  another  state,  by  comity  the  latter  ju- 
risdiction will  enforce  the  lien,  although  the 
mortgages  may  not  have  been  recorded  there. 
But  upon  a  careful  examination  of  the  record 
we  find  that  the  cattle  which  were  levied  on 
by  the  attachment  were  not  in  Texas,  but  in 
the  Indian  territory,  at  the  ti"?(.  of  the  exe- 
cution of  the  mortgages.  The  return  of  tne 
marshal  to  the  writ  shows  that  the  only 
cattle  attached  were  those  mentioned  in  the 
first  two  mortgages,  and  those  instruments 
in  terms  declare  that  all  of  the  property 
therein  named  were  in  the  Creek  Nation,  In- 
dian territory,  at  the  time  they  were  exe- 
cuted. And  at  the  trial  the  interpleader 
put  J.  R.  Blocker,  the  mortgagor,  on  the 
stand,  and  he  testified  that  at  the  time  the 
mortgages  were  executed  all  of  the  cattle 
were  in  this  territory,  and  this  was  all  the 
proof  there  was  on  this  subject.  It  is  true 
that  the  cattle  embraced  in  the  two  latter 
mortgages  were  in  Texas  when  the  instru- 
ments were  executed ;  but  none  of  those  were 
levied  on,  and,  therefore,  these  two  mort- 
gages, with  the  cattle  covered  by  them,  cut 
no  figure  in  this  case.  "The  lex  situs  gov- 
erns when  a  mortgage  is  executed  in  a  state 
other  than  that  in  which  the  property  is  sit- 
uate. Though  it  be  executed  according  to 
the  requirements  of  the  law  of  the  domicil 
of  the  owner  in  another  state,  the  mortgage 
will  be  invalid  as  against  attaching  credit- 
ors in  the  state  where  the  property  is  lo- 
cated, unless  the  mortgage  conforms  to  the 
laws  of  the  latter  state.  The  mortgage,  to 
be  valid,  must  be  executed,  acknowledged, 
and  recorded  according  to  the  law  of  the 
place  where  the  property  is  at  the  time." 
Jones,  Chat.  Mortg.  §  306;  2  Cobbey,  Chat. 
Mortg.  §  719,  and  authorities  cited  in  note 
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11.  The  interpleader,  therefore,  waa  with- 
out a  valid  record  of  his  mortgages  any- 
where; and  therefore,  unless  the  aforesaid 
act  of  Congress  of  February  3,  1897,  had  the 
effect  of  validating  them  as  against  an  in- 
tervening attachment  lien,  they  must  be  con- 
sidered and  dealt  with  in  this  case  as  simply 
unrecorded  mortgages,  with  possession  in 
the  mortgagor. 

Besides  the  above  contentions,  the  learned 
counsel  for  the  interpleader  submit  three 
propositions.  They  claim:  First,  that  the 
aforesaid  act  of  Congress  is  retroactive, 
and  has  the  effect  of  postponing  the  lien  of 
the  attachment  to  that  of  the  unrecorded 
mortgages:  second,  if  not  retroactive,  then, 
because  of  the  fact  that  the  interplea  was 
filed  before  the  judgment  in  the  attachment 
suit  was  rendered,  thereby  giving  actual  no- 
tice to  the  plaintiff  of  the  mortgages  before 
the  attachment  lien  was  perfected  by  the 
judgment,  he  (the  plaintiff)  must  be  con- 
sidered as  a  purchaser  with  actual  notice  of 
the  existence  of  the  mortgages;  and,  third, 
that,  inasmuch  as  the  judgment  in  Texas  up- 
on which  the  original  action  was  brought  by 
the  plaintiff  in  the  Indian  territory  was 
rendered  prior  to  the  execution  of  the  mort- 
gages, the  attachment  lien  would  be  without 
consideration,  as  having  been  procured  for 
the  purpose  of  securing  the  payment  of  an 
antecedent  debt.  We  will  consider  these 
propositions  in  the  order  named. 

First.  Is  the  act  of  February  3,  1897, 
retroactive?  The  act  provides:  "That  sec- 
tion 4742,  of  Mansfield's  Digest  of  the  Laws 
of  Arkansas,  heretofore  put  in  force  in  the 
Indian  territory,  is  hereby  amended  by  ad- 
ding to  said  section  the  following:  Tro- 
Wded,  that  if  the  mortgagee  is  a  nonresi- 
dent of  the  Indian  territory,  the  mortgage 
shall  be  recorded  in  the  judicial  district  in 
which  the  property  is  situated  at  the  time 
the  mortgage  is  executed.  All  mortgages  of 
personal  property  in  the  Indian  territory, 
heretofore  executed  and  recorded  in  the  ju- 
dicial district  thereof  in  which  the  property 
was  situated  at  the  time  they  were  executed, 
are  hereby  validated.'  "  It  will  be  seen  that 
this  act  is  purely  amendatory.  It  does  not 
repeal  any  act  theretofore  existing,  but  un- 
dertakes to  establish  an  absolutely  new 
right,  to  wit,  the  right  of  a  nonresident,  by 
virtue  of  a  mortgage,  to  fix  a  lien  as  against 
third  parties  upon  personal  property  in  the 
possession  of  the  mortgagor  in  this  terri- 
tory,— a  right  which,  up  to  the  time  of  the 
passage  of  this  act,  did  not  exist,  either  by 
statute  or  the  common  law.  "The  legisla- 
tures of  most  of  the  states  have  enacted  stat- 
utes declaring  valid  acknowledgments  and 
certificates  of  acknowledgment  defective  for 
nonobservance  of  some  statutory  require- 
ment, or  because  taken  by  an  unauthorized 
olficer  and  making  the  record  of  deeds  de- 
fectively acknowledged,  or  not  acknowledged 
at  all,  notice  to  subsequent  purchasers  and 
encumbrancers."  These  acts  are  generally 
retroactive,  and  have  been  almost  universal- 
ly held  to  be  constitutional  "on  the  ground 
that  the  acts  do  not  operate  on  the  deed  or 
contract  itself,  thus  creating  a  right  that 
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did  not  previously  exist,  or  altering  the 
terms  of  an  existing  contract,  but  simply  af- 
fect the  mode  of  proof,  so  that  the  intention 
of  the  contracting  parties  is  carried  into  ef- 
fect" 1  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  564, 
56G,  567,  and  authorities  cited.  Here,  as  be- 
fore stated,  a  new  right  is  granted  by  the 
act.  Under  the  old  law,  a  mortgage  executed 
by  a  nonresident  mortgagor  could  not  be 
recorded  at  all.  A  lien  could  not  be  secured 
by  the  mortgagee  in  thia  way.  The  record 
of  the  mortage,  however  perfect  it  may 
have  been  in  form,  proved  nothing.  There 
was  nothing  that  could  have  been  done  by 
him  which  would  make  this  record  evidence 
of  his  lien,  and  the  law,  as  it  then* stood,  in- 
tended this  condition.  Therefore  there  were 
no  defects.  There  was  nothing  to  cure. 
These  mortgages  gave  no  notice.  The  law 
intended  that  they  should  give  none.  Cura- 
tive statutes  arc  not  enacted  for  the  purpose 
of  granting  new  rights,  but  only  for  the  pur- 
pose of  "adding  to  the  means  of  enforcing 
existing  obligations."  Sutherland,  Stat. 
Constr.  §  483. 

It  will  be  observed  that  the  act  does  not 
undertake  to  provide  a  remedy  for  the  en- 
forcement of  a  right  theretofore  existing, 
nor  a  remedy  to  enforce  the  right  tiius 
created.  It  simply  granted  a  new  right, — 
one  that,  as  to  nonresidents,  did  not  exist, — 
and,  if  retroactive,  to  make  that  right  ap- 
ply to  past  transactions,  which  transactions. 
under  the  old  law,  conferred  no  rights,  and 
were  not  lawful  to  be  done,  however  well  ex- 
ecuted, and  therefore  it  is  not  a  renfedial 
act.  Nor  does  it  undertake  to  cure  defects 
of  rights  existing  under  the  old  law,  or  tbe 
improper  or  mistaken  execution  of  instru- 
ments of  writing  necessary  to  perfect  them. 
And  therefore  it  is  not  a  -  curative  act. 
Hence  the  more  liberal  construction  which 
courts  give  to  remedial  and  curative  stat- 
utes cannot  be  invoked  in  this  case,  and  the 
straightedge  of  strict  construction  against 
the  act  being  retroactive  must  be  applied. 

The  opinion  in  the  case  of  Green  v.  Ahra- 
ham  J  43  Ark.  420,  relied  on  by  counsel  for 
the  interpleader,  was  founded  on  a  strictly 
curative  statute.  In  that  case  the  defect 
was  in  the  acknowledgment  to  the  deed,  it 
having  been  acknowledged  before  one  of  the 
parties  to  the  instrument,  who  was  a  justice 
of  the  peace.  The  deed  was  recorded,  llie 
property  covered  in  part  by  the  deed  of  trust 
was  afterwards  levied  on  by  Abraham,  who 
was  a  constable,  under  a  judgment  procured 
by  a  third  party.  Afterwards  the  legisla- 
ture of  Arkansas  passed  a  curative  act,  enti- 
tled "An  Act  for  the  Better  Quieting  of 
Titles."  Among  other  things,  it  provided 
"that  all  deeds  and  other  conveyances  re- 
corded prior  to  January  1,  1883,  purporting 
to  have  been  acknowledged  before  any  officer. 
and  which  have  not  heretofore  been  in- 
validated by  any  judicial  proceedings,  shall 
be  held  valid  to  pass  the  estate  which  such 
conveyance  purports  to  transfer,  although 
such  acknowledgment  may  have  been  on  any 
account  defective;  .  .  .  that  the  record 
of  all  such  instruments  shall  be  as  valid  as 
if  they  had  been  acknowledged  and  recorded 
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according  to  law."  After  the  passage  of 
this  act,  Green,  the  judgment  debtor, 
brought  replevin  for  the  corn.  The  court  held 
that  the  act  was  retroactive,  and  not  un- 
constitutional, and  reversed  the  judgment  of 
the  court  below,  which  had  held  that  the  act 
was  unconstitutional  as  to  that  case.  From 
the  facts  of  the  case,  it  will  be  seen  that  the 
new  law  imposed  no  new  duties  nor  granted 
any  new  rignts.  The  parties  had  the  lawful 
right  to  do  that  which  they  defectively  did. 
The  deed  was  only  inoperative  because  of  a 
defective  acknowledgment.  The  parties  had 
the  right  to  have  the  deed  recorded,  and  the 
officer  before  whom  it  was  acknowledged  had 
the  general  power  to  perform  the  act,  but, 
being  a  party  to  the  instrument,  he  could 
not  do  80.  The  error  erew  out  of  a  mistake 
as  to  his  powers  under  the  law.  In  the 
opinion  the  court  repeatedly,  by  express 
words,  designates  it  as  a  curative  act,  and 
deduces  its  conclusion  by  an  application  of 
the  rule  which  the  books  lay  down  as  the 
test  exclusively  of  such  statutes.  Suther- 
land, Stat.  Constr.  483;  Cooley,  Const.  Lim. 
371. 

It  is  argued  that  the  act  of  February  3, 
1897,  is  remedial,  and  that  it  simply  adds 
the  means  of  enforcing  rights  under  those 
mortgages  which  were  existing  contracts. 
If  this  act  was  intended  to  grant  relief  only 
to  the  parties  to  the  instrument,  or  as  to 
third  persons  as  against  a  mortgage  defect- 
ively recorded  undor  a  statute  which  per- 
mitted t^em  to  be  recorded  at  all,  this  con- 
tention might  be  sustained,  provided  it  does 
not  impair  vested  rights.  But  in  this  case 
there  is  no  pretense  that  the  mortgages  were 
defective  in  form,  in  the  acknowledgment, 
or  in  the  mode  or  manner  of  recording  them. 
Under  the  policy  of  the  then  existing  law, 
they  were  executed  by  parties  who  were  not 
allowed  to  record  them  at  all.  And  this  was 
not  a  mistake  of  the  legislature.  This  stat- 
ute had  been  the  law  of  Arkansas  from  the 
time  it  was  admitted  as  a  state  of  the  Union. 
As  evidenced  by  that  act,  for  more  than  half 
a  century  the  policy  of  that  state  had  been 
to  forbid  the  record  of  mortgages  executed 
by  nonresident  mortgagors.  They  were  a 
proscribed  class,  who,  at  least  as  against 
^hird  persons,  could  only  create  a  lien  on 
personal  property  by  turning  over  the  pos- 
session to  the  mortgagee;  and  when  that 
statute,  by  act  of  Congress  of  May  2,  1890, 
was  extended  over  this  territory,  it  came  to 
u»  granting  the  same  rights,  enjoining  the 
same  restrictions,  enforcing  the  same  policy, 
and  subject  to  the  same  construction,  as  in 
the  state  from  which  it  came. 

The  act  of  Congress  of  February  3,  1897, 
evidenced  a  change  of  the  policy  of  the  gov- 
ernment. A  nonresident  mortgagor  was 
taken  from  the  proscribed 'class,  a  new  right 
was  given  to  him,  and,  if  the  latter  clause 
of  the  act  is  to  be  construed  as  retroactive, 
it  was  not  to  cure  a  pre-existing  defect, 
either  of  law  or  of  fact,  because,  under  the 
law  as  it  then  stood  and  the  facts  of  this 
case,  no  defect  existed,  but  it  was  intended, 
after  conferring  the  new  right,  that  the  ben- 
efits to  be  derived  from  it  should  be  extend- 
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ed  to  cover  past  acts  and  transactions, 
which,  at  the  time  they  .  were  performed, 
were  against  public  policy  and  forbidden  by 
law.  Hence,  under  the  facts  of  this  case, 
the  numerous  citations  of  authorities  made 
by  counsel  in  their  brief,  relating  to  the  law 
as  to  curative  acts,  are  not  strictly  applica- 
ble to  the  points  in  controversy  here;  but, 
as  heretofore  stated,  as  to  retroactive  stat- 
utes generally,  they  are  to  be  strictly  con- 
strued. "As  retrospective  laws  are  general- 
ly unjust,  and  in  many  cases  oppressive, 
they  are  not  looked  upon  with  favor.  Stat- 
utes not  remedial  will,  therefore,  not  be  con- 
strued to  operate  retrospectively,  even  when 
they  are  not  obnoxious  to  any  constitution- 
al objection,  unless  the  intent  that  they 
shall  do  so  is  plainly  expressed  or  made  to 
appear."  Sutherland,  Stat.  Constr.  §  463. 
The  settled  doctrine  of  the  Supreme  Court 
of  the  United  States  is :  "Words  in  a  stat- 
ute ought  not  to  have  a  retrospective  opera- 
tion unless  they  are  so  clear,  strong,  and  im- 
perative that  no  other  meaning  can  be  an- 
nexed to  them,  or  unless  the  intention  of  tho 
legislature  cannot  be  otherwise  satisfied." 
Chew  Heong  v.  United  States,  112  U.  S.  539, 
28  L.  ed.  771,  6  Sup.  Ct.  Rep.  255.  Wade  in 
his  work  on  Retroactive  Laws  (§  34),  says: 
"One  of  the  cardinal  rules  by  whi'.»h  courts 
are  governed  in  interpreting  statutes  is,  that 
they  must  be  construed  as  prospective  in 
every  instance,  except  where  the  legislative 
intent  that  they  shall  act  retrospectively  is 
expressed  in  clear  and  unambiguous  terms, 
or  such  intent  is  necessarily  implied  from 
the  language  of  the  statute,  which  would  be 
inoperative  otherwise  than  retrospectively. 
This  rule  rests  upon  no  constitutional  limi- 
tation of  the  legislative  power,  but  is  a  doc- 
trine of  the  common  law,  founded  upon  the 
recognized  injustice  of  a  method  of  making 
laws  by  which  the  legislature  looks  back- 
ward to  discover  past  errors  to  be  corrected 
and  past  grievances  to  be  remedied.  In  all 
retroactive  laws  there  must  be  an  element  of 
surprise  by  which  the  persons  whose  rights 
are  affected  are  taken  unawares.  They  are 
called  upon  to  act  in  a  manner  different 
from  what  they  had  been  led  by  the  previous 
state  of  the  law  to  anticipate."  Here  there 
is  no  "element  of  surprise"  by  which  the 
parties  to  the  mortgages  were  "taken  una- 
wares." They  must  be  held  to  have  known 
the  law  as  it  then  existed.  It  is  notconceiv- 
able  that  business  men  would  invest  so  large 
a  sum  ($120,000)  without  first  acquainting 
themselves  with  the  law  governing  so  im- 
portant a  matter  as  the  recording  of  their 
securities,  after  having  provided  by  the 
terms  of  the  instruments  themselves  that 
the  property  should  be  retained  by  the  mort- 
gagor. The  condition  o|  matters  in  this  ter- 
ritory at  that  time  relating  to  this  subject 
was  common  knowledge  among  business 
men.  The  law  in  this  particular  was  well 
understood  by  them.  They  were  not  led  to 
act  in  a  manner  different  from  what  they 
had  been  led,  by  the  then  existing  law  to  an- 
ticipate. They  simply  executed  the  mort- 
gages, presumably,  at  least,  with  the  knowl- 
edge of  the  law,  recorded  them  at  Muscogee, 
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and  took  their  chances.  Having  themselves 
made  their  beds^  .is  it  a  hardship  that  now 
they  shall  be  required  to  lie  in  themT 

It  is  true  that  curative  acts  are  sometimes 
passed  to  relieve  against  defects  caused  by 
the  person  having  been  led  into  doing  an  act 
^  improperly  or  imperfectly,  or  by  not  doing 
it  at  all,  when  necessary  to  perfect  a  con- 
tract or  a  right,  because  of  the  careless  use 
of  words  in  a  statute  which  are  ambiguous 
and  susceptible  of  a  double  meaning.  But 
this  would  be  a  defect  of  the  statute,  by 
which  the  parties,  innocently  following  the 
unintended  meaning  of  the  words,  would  be 
taken  unawares.  But  in  all  such  cases  the 
right  sought  to  be  perfected  must  exist.  In 
this  case,  as  to  the  interpleader,  as  well  as 
all  other  persons  under  the  same  disabilities, 
— and  the  act  of  Congress  alludes  to  none 
other — the  right  to  record  the  mortgages  did 
not  exist;  and,  if  recorded,  the  plain  terms 
of  the  law  made  them  a  nullity  for  all  pur- 
poses of  the  record.  In  all  cases  where  a  de- 
fect of  the  statute  is  relied  on  to  sustain  a 
curative  act,  it  must  appear  that  the  defect 
Existed  in  the  wording  of  the  very  statute, 
and  that  by  such  defect  they  were  led  to  do, 
or  refrain  from  doing,  some  act  which 
worked  to  their  injury;  or,  in  other  words, 
an  act  which,  if  properly  done,  would  have 
inured  to  their  benefit.  Otherwise  they  are 
not  injured;  they  have  suffered  no  loss; 
they  are  not  misled  or  taken  unawares.  As 
the  recordinfif  laws  did  not  relate  to  them, 
and  they  could  receive  no  benefit  from  them, 
whether  or  not  those  statutes  were  ambigu- 
ous and  misleading  was  no  concern  of 
theirs;  and  they  are  not  in  an  attitude  that 
they  can  complain  of  any  defect,  if  any  such 
existed,  in  the  recording  acts.  And,  under 
the  rule  above  laid  down  by  Mr.  Wade,  retro- 
active laws,  enacted  for  the  purpose  of  cur- 
ing such  defect,  cannot  be  sustained  by  the 
courts,  not  because  of  any  constitutional 
prohibition,  but  because  of  "the  recognized 
injustice  of  a  method  of  making  laws  by 
which  the  legislature  looks  backward  to  dis- 
cover past  errors  to  be  corrected  and  past 
grievances  to  be  remedied;"  upon  which 
same  rule  the  common  law  recog^zes  the 
doctrine.  Wade,  Retroactive  Laws,  supra. 
Qucere,  was  the  act  of  Congress  intended 
to  be  retroactive?  Whether  the  act,  by  val- 
idating these  mortgages,  simply  intended 
that  from  the  date  of  the  act  they  should  be 
valid,  so  as  to  relieve  the  parties 
from  the -necessity  and  expense  of  further 
recordation,  or  tnat  they  should  be  valid 
from  the  date  they  were  recorded,  does  -not 
certainly  appear.  There  are  no  express 
words  declaring  that  they  shall  be  validated 
from  the  date  of  the  record.  But,  for  the 
purposes  of  this  cas^  let  it  be  conceded  that 
the  act  of  Congress  was  intended  to  be  retro- 
active. Under  all  of  the  circumstances  of 
this  ease,  is  not  the  lien  of  plaintiffs'  attach- 
ment a  vested  right?  If  so,  under  the  pro- 
visions of  the  Fifth  Amendment  to  the  Con- 
stitution of  the  United  States,  it  cannot  be 
impaired  by  a  subsequent  act  of  Congress. 
The  lien  which  a  plaintiff  acquired  by  virtue 
of  his  attachment  proceedings  attaches  only 
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to  the  debtor's  interest  in  the  property 
levied  upon,  whatever  that  may  be;  and,  if  it 
can  be  shown  that  a  third  person  has  a  lieo 
or  an  equity  superior  to  the  lien  of  the  at- 
tachment creditor  in  or  to  the  property,  it 
will  take  precedence,  and  will  be  protected 
by  the  court.  And  therefore  two  proposi- 
sitions  are  presented:  (1)  Is  the  lien  of 
an  attachment,  duly  levied  and  perfected  by 
judgment,  a  vested  right  in  favor  of  an  at- 
tachment creditor  as  against  the  attachment 
debtor?  If  so,  (2)  does  the  equity  of  a  mort- 
gagee holding  an  unrecorded  mortgage,  and 
one  which  under  the  law  could  not  have  been 
so  executed  as  to  entitle  it  to  record  under 
any  circumstances,  create  any  right  or  title 
in  or  to  the  property  as  against  the  lien  of 
the  attachment? 

As  to  the  creditor:  "The  lien  which  the 
plaintiff  acquires  by  means  of  a  legal  at- 
tachment is  as  specific  as  if  created  by  the 
voluntary  act  of  the  debtor,  and  stands  on 
as  high  cxiuitable  grounds  as  a  mortgage 
lien."  Shinn,  Attachment,  §  313;  Waples, 
Attachment,  581.  A  statute  passed  after 
the  levy,  and  before  the  sale,  has  no  effect 
on  the  lien.  Uall  v.  Stephens,  65  Mo.  670, 
27  Am.  Rep.  302;  Hannahs  v.  Felt,  15  Iowa, 
141.  There  is  a  vested  right  in  an  accrued 
cause  of  action  (Sutherland,  Stat.  Constr. 
48;  Smith  v.  Louisville,  N.  0.  d  T.  R.  Co,  62 
Miss.  510),  and  to  a  defense  (Sutherland, 
,  Stat.  Constr.  48 ;  Davis  v.  Minor,  1  How. 
[Miss.]  183,  28  Am.  Dec.  325).  A  judgment 
is  a  vested  right.  1  Black.  Judgm.  298:  1 
Freeman,  Judgm.  90.  "A  lien,  or  other 
right,  once  attached,  cannot  be  destroyed  by 
repeal  of  the  law,  under  which  it  was  de- 
rived.*' Sutherland,  Stat.  Constr.  §  480, 
and  authorities  cited  in  note  3.  A  judCTient 
lien,  however,  is  not  a  vested  right.  It  is  a 
lien  purely  statutory,  and  is  a  general,  and 
not  a  specific,  lien  upon  any  specific  real  es- 
tate. Its  loss  does  not  necessarily  impair 
the  validity  of  the  judgment  as  a  personaJ 
security.  1  Black,  Judgm.  401.  A  judg- 
ment creditor  has  neither  jus  in  re  nor  jus 
ad  rem  in  the  debtor's  land,  but  only  the 
'  right  to  make  his  lien  effectual  by  a  sale  un- 
der execution.  1  Black,  Judgm.  400;  2 
,  Freeman,  Judgm.  338.  It  is  otherwise 
with  an  attachment.  It  is  specific,  and 
when  perfected,  the  creditor  has  a  jus  ad 
rem.  "The  jus  ad  rem,  or  right  in  the 
I  property  to  the  amount  of  the  debt  or  lien 
I  on  property  susceptible  of  being  satisfied 
I  out  of  it,  is  absolutely  essential  to  an  action 
against  the  property  as  a  thing  indebted. 
Such  ordinarily  must  exist  before  the  action 
can  be  instituted,  because  the  very  object 
of  the  suit  is  to  vindicate  the  right.  The 
attachment  suit  is  anomalous,  for  its  ofiloe 
is  both  to  create  and  enforce  the  lien.  The 
creditor,  however^  proceeds  on  the  assump- 
tion that  the  jus  ad  rem  already  exists. 
He  makes  ex  parte  proof  of  a  state  of  facts 
which  entitled  him  to  a  lien  under  the  law, 
if  his*  sworn  allegations  be  true.  Thou^ 
entitled  to  it  under  such  circumstances,  the 
right  is  not  specific  until  some  property  or 
credit  of  the  debtor  has  been  attadied. 
Then  the  creditor  has  a  jus  ad  rem.    This 
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incipient,  specific  lien  or  right  is  hypotheti- 
cal. It  depends  upon  being  perfected  by  a 
judgment  retroactive  to  the  time  of  its  in- 
ception. If  thus  matured,  it  must  be 
deemed  a  complete  encumbrance  upon  the 
attached  property  from  the  date  of  its  levy, 
to  be  marshaled  as  superior  in  rank  to  all 
subsequent  liens,  mortgages,  assignments, 
and  sales."  Waples,  iittachment,  §  6.  In  so  far 
as  the  action  of  attachment  enforces  the  lien, 
it  is  remedial ;  but  in  so  far  as  it  creates  it, 
it  is  the  foundation  of  a  right  against  the 
debtor  which  is  vested  in  the  plaintiff  from 
the  time  of  the  levy,  and  is  as  sacred  and  in- 
violable as  the  lien  of  a  mortgage  volunta- 
rily put  upon  the  property  by  the  defendant 
himself.  ''The  attaching  creditor  has  a 
vested  right,  which  the  debtor  cannot  im- 
pair. The  inchoate  lien  created  by  attach- 
ing becomes  perfected  by  judgment,  which 
relates  back  to  the  seizure,  so  as  to  make 
the  lien  a  perfect  one  from  the  beginning." 
Waples,  Attachment,  2d  ed.  §  736.  "An 
attachment  is  an  ancillary  remedy  provided 
by  statute,  by  means  of  which  a  contingent 
lien  is  obtained  and  impressed  upon  prop- 
erty of  a  defendant,  which  oocomes  vest«iJ 
and  perfected  on  entry  of  judcmeut  and  levy 
of  execution.  Being  a  remedy  provided  by 
statute,  and  resting  on  the  statute  ulone,  an 
unconditional  repeal  of  the  statute  before 
judgment,  and  while  the  lien  still  remains 
contingent,  destroys  the  lien."  National 
Bank  of  Commerce  v.  Riethmann,  49  U.  S. 
App.  144,  79  Fed.  Rep.  582,  25  C.  C.  A.  101. 
But  by  this  case,  inferentially,  if  the  repeal 
be  after  iudgment,  the  lien  would  remain 
unaffected.  In  the  case  of  Hannahs  v.  Felt, 
15  Iowa,  141,  the  court  directly  hold  that  it 
is  not  competent  for  the  legislature  to  pass 
a  retrospective  act  which  has  the  effect  of 
rendering  an  attachment  lien,  regularly  ac- 
quire under  existing  laws  before  such  en- 
actment, nugatory  and  inoperative.  In  the 
case  of  Hall  v.  Stephens,  65  Mo.  681,  27  Am. 
Rep.  302,  the  court  says:  "Another  reason 
occurs  why  the  statute  referred  to  is  inap- 
plicable. The  right  of  the  plaintiff  accrued 
by  reason  of  the  attachment  levied  long  be- 
fore the  statute  under  consideration  became 
operative.  This  did  not  take  place  until 
August  1,  1866,  when  the  general  statutes  of 
1865,  where  §  14  first  appears,  took  effect. 
The  fact  that  the  judgment  and  execution 
occurred  at  a  subsequent  period  is  not  mate- 
rial, as  it  has  been  frequently  decided  the 
-execution  sale  relates  to  the  levy  of  the  at- 
tachment, and  creates,  from  that  moment,  a 
valid  charge,  .  .  .  which  could  not  be 
devested  by  any  subsequently  operative  leg- 
islative enactment."  In  the  case  of  Kelly  v. 
Dill,  23  Minn.  439,  the  court  says:  "The 
proposition  that  property  may  be  seized,  at- 
tached, or  levied  upon,  to  answer  the  debts 
of  the  owners,  includes  the  further  proposi- 
tion that  such  seizure,  attachment,  or  levy 
may  be  made  effectual  by  a  sale,  or  any  sub- 
sequent acts  necessary  for  that  purpose. 
The  liability  to  seizure  implies  the  liability 
to  sale.  The  right  to  sell  is  fixed  by  the 
seizure.  Such  right  is,  from  the  time  the 
lien  attaches  by  the  seizure,  a  vested  right 
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and  property.  In  this  respect  there  is  no 
difference  between  a  lien  secured  by  a  levy 
of  an  attachment  and  one  secured  by 
the  docketing  of  a  judgment,  or  the  levy 
of  an  execution,  except  that  it  may  be  de- 
feated by  dissolution  of  the  attachment  or 
failure  to  obtain  judgment.  There  is  no 
reason  to  suppose  from  the  language,  either 
of  the  Constitution  or  of  the  statute,  that 
it  waj9  intended  to  give  to  the  debtor  the 
power,  by  his  own  acte,  to  deprive  others  of 
rights  previously  obtained  in  his  property. 
They  could  be  deprived  of  such  rights  only 
by  due  process  of  law."  In  the  case  of  Day 
V.  Madden,  9  Colo.  App.  464,  48  Pac.  1053, 
the  court  says:  "This,  however,  does  not 
dispose  of  the  quedtfon.  It  virtually  as- 
sumes, as  the  basis  of  the  proposition,  that 
which  remains  to  be  demonstrated;  and 
that  is  whether  the  plaintiff,  by  the  levy  of 
his  writ,  acquired  that  which  the  legislature 
was  powerless  to  take  away.  The  courts 
which  have  had  this  question  under  consid- 
eration have  always  held  that,  where  the  law 
applied  only  to  the  remedy,  yet  if,  pra#ical- 
ly  and  in  effect,  it  destroyed  any  right  which 
the  plaintiff  had  acquired,  or  had  a  right  to 
acquire,  it  should  be  taken  to  affect  the  sub- 
stance of  his  cause  of  action,  and  could  not 
be  taken  to  operate  retrospectively.  .  .  . 
The  writ  of  attachment  is  said  to  be  only  a 
remedy,  provided  by  statute,  whereby  the 
plaintiff  may  secure  his  debt,  if  he  ultimate- 
ly be  able  to  prove  it  and  reduce  it  to  judg- 
ment. There  is  a  measure  of  truth  in  the 
contention,  and  I  confess  that  originally  I 
was  of  the  opinion  it  was  an  unanswercible 
argument  that  the  writ  of  attachment  was 
only  a  matter  of  remedy,  and  might  be  de- 
stroyed and  taken  away  by  the  legislature 
at  will,  and  the  plaintiff  was  not  at  liberty 
to  complain.  Maturer  refiection,  however, 
has  convinced  me  that  the  right  to  a  writ  of 
attachment,  when  it  accrued  and  was  exer- 
cised while  the  statute  was  in  force  permit- 
tins  it,  gave  to  the  attachment  plaintiff  a 
right  which  may  be  called  either  'vested'  or 
'substantial,'  at  pleasure,  but  nevertheless  a 
right  which  could  be  neither  taken  away  nor 
destroyed  by  the  repeal  of  the  statute  under 
which  it  had  been  regularly  acquired.  This 
conviction  has  been  forced  upon  me  as  a  re- 
sult of  an  examination  of  the  various  au- 
thorities in  this  state  regarding  attachment 
liens  and  the  rights  of  attachment  creditors, 
as  well  aj9  by  a  consideration  of  the  force  ajid 
effect  of  the  act  of  1891,  which  has  been  ad- 
verted to.  Under  our  statutes,  an  attach- 
ment plaintiff  is  in  reality  and  for  many  pur- 
poses an  encumbrancer.  It  is  quite  true  the 
lien  which  he  acquires  is  contingent  rather 
than  inchoate,  and  dependent,  not  only  upon 
a  compliance  with  the  statute  which  pro- 
vides for  its  issue,  but  also  upon  the  subse- 
quent recovery  of  a  judgment  and  proof  of  a 
cause  of  action  on  which  he  had  a  right  to 
sue  when  he  commenced  his  action.  In  this 
sense,  it  is  contingent;  in  another,  it  is  ab- 
solute, or  becomes  absolute,  if  the  ground  of 
it  be  not  successfully  traversed  and  the 
plaintiff  ultimately  succeeds.  If  the  plain- 
tiff recover  judgment,  and  his  attachment 
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be  sustained,  he  acquires  an  absoluie  lien, 
which  has  existed  from  the  tim«!  of  the  levy 
of  the  process,  relates  oack  to  that  date,  is 
enforceable  as  of  that  time  and  to  that  ex- 
tent, as  against  all  intervening  persons, 
whether  purchasers,  encumbrancers,  or  exe- 
cution or  attachment  creditors.  In  other 
words,  he  has  an  absolute  right  to  have  sub- 
jected to  his  execution  the  property  which 
he  has  impounded,  and  its  proceeds  may  be 
devoted  to  the  liquidation  of  the  debt,  as 
against  all  other  persons  who  are  subsequent 
in  time  in  their  rights,  and  however  their 
rights  may  be  acquired.  It  has  even  been 
held  in  this  state  that  the  giving  of  a  forth- 
coming bond  does  not  release  the  attach- 
ment, but  that  the  property  still  remains 
subject  to  the  writ  and  the  lien  until  the 
judgment  is  paid  and  satisfied.  The  lien 
has  been  adjudged  good  as  against  unre- 
corded deeds  as  well  as  subsequent  attaching 
creditors.  .  .  .  We  are  therefore  of  the 
opinion  that  the  judgment  should  have  sus- 
taixitd  the  attachment,  because  by  the  levy 
the  plaintiff  acquired  an  interest  in  the  prop- 
erty which  be<»ime  definite,  fixed,  certain, 
and  vested  by  the  ultimate  recovery." 

And  when,  as  in  this  case,  the  judgments, 
both  in  the  attachment  and  the  personal 
suit,  shall  have  been  rendered  by  the  court 
prior  to  the  enactment  of  the  statute  claimed 
to  be  retroactive,  the  reason  for  protecting 
the  lien  established  by  the  proceeding  be- 
comes the  stronger.  When  these  judgments 
are  rendered,  the  attachment  suit  Incomes 
merged  into  the  personal  judgment;  it  is  at 
an  end;  it  no  longer  exists.  As  a  remedy 
in  the  particular  case,  it  has  fully  performed 
its  oflSces  and  established  the  rights  for 
which  it  was  called  into  requisition.  The 
remedy  is  at  an  end,  but  that  which  was  es- 
tablished by  its  use — the  lien — stands  as  the 
final  judgment  of  a  court  of  competent  ju- 
risdiction, rendered  at  the  conclusion  of  the 
suit,  and  hence  any  subsequent  legislative 
enactment  relating  to  it  cannot  be  said  to  re- 
late to  the  remedy,  for  that  had  been  ex- 
hausted. From  the  very  nature  of  things, 
it  can  only  relate  to  the  right;  and  that 
right  is  the  lien  unalterably  fixed  by  law 
and  the  judgment  of  a  court, — a  right  to 
have  appropriated  to  the  payment  of  a  judg- 
ment debt  specific  property,  which  has  been 
duly  brought  into  the  custody  of  the  law  and 
condemned  to  that  purpose.  Hannahs  v. 
Felt,  15  Iowa,  141 ;  Tillotson  v.  Millard,  7 
Minn.  613  (Gil.  419),  82  Am.  Dec.  112; 
Ooore  V.  M'Daniel,  1  McCord,  L.  480;  Peo- 
ple V.  Cameron,  7  111.  468;  Lyon  v.  Sand- 
ford,  5  Conn.  547 ;  Myer,  Vested  Rights,  138 
ct  seq.;  Richardson  v.  Adler,  46  Ark.  43; 
Lackey  v.  Seihert,  23  Mo.  85.  Chief  Justice 
Marshall,  in  the  case  of  Tyrell  v.  Rountree, 
7  Pet.  464,  8  L.  ed.  749,  says:  "An  inter- 
est was  vested  in  him  for  the  purposes  of 
that  judgment.  The  judgment  did  not  cre- 
ate a  general  lien  on  it,  but  was  a  specific 
appropriation  of  the  property  itself  to  the 
satisfaction  of  that  particular  judgment. 
The  process  which  issued  did  not  direct  the 
officer  to  levy  it  on  the  property  of  the  de- 
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fendants,  but  to  sell  that  specific  property 
which  was  already  in  his  possession  by  vir- 
tue of  the  attachment  aild  was  already  con- 
demned by  the  judge  of  the  competent  tribu- 
nal. The  subsequent  division  of  the  county 
could  not  devest  this  vested  interest,  nor  de- 
prive the  officer  of  the  power  to  finish  a  proc- 
ess which  was  rightly  begun."  We  hold, 
therefore,  that  the  lien  oi  an  attachment 
which  has  been  duly  levied  and  perfected  by 
judgment  becomes  a  vested  right  as  against 
the  property  of  the  debtor  upon  which  the 
writ  has  been  levied,  which  cannot  be  im- 
paired by  subsequent  legislation. 

But,  this  lien  being  only  valid  as  against 
whatever  title  the  defendant  has  to  the  prop- 
erty, is  it  valid  in  favor  of  an  attaching  cred- 
itor as  against  the  title  of  a  mortgagee  hold- 
ing an  unrecorded  mortgage  upon  it?  It  is 
common  knowledge  that,  as  between  the  par- 
ties to  a  mortgage,  the  legal  title  is  vested 
in  the  mortgagee,  whether  the  mortgage  be 
recorded  or  not,  although  the  possession  re- 
mains in  the  mortgagor.  As  to  them  the 
only  interest  or  title  remaining  in  the  mort- 
gagor is  an  equity  of  redemption.  He  has 
title  only  to  that  which  is  left  after  the  pay- 
ment of  the  mortgage  debt;  and,  if  the  mort- 
gage be  recorded,  this  is  also  true  as  to  all 
subsequent  encumbrances  and  purchasers 
for  vaJue,  and,  therefore,  this  is  all  the  lien 
can  attach  to.  But  if  the  mortgage  be  unre- 
corded, and  possession  retained  by  the  mort- 
gagor, as  to  them  he  is  considered  as  the 
owner  of  both  the  legal  and  equitable  title, 
the  effect  of  which  is  to  postpone  all  of  the 
rights  of  the  mortgagee  under  the  mortgage 
to  those  of  such  subsequent  encumbrancers 
and  purchasers  for  value.  And  the  lien  of  a 
subsequent  attachment  is  such  an  encmn- 
brance,  otherwise  it  could  not  take  priority 
over  the  unrecorded  mortgage.  Mr.  Shinn, 
in  his  work  on  Attachment  and  Garnishment 
(§  418),  says:  "The  recording  of  chattel 
mortgages  also  being  required  by  law  as  notice 
to  third  persons  of  &e  mortgagee's  claim  when 
he  is  not  in  actual  possession  of  the  pledged 
property,  a  subsequent  attaching  creditor 
will  have  priority  over  a  creditor  secured  by 
chattel  mortgage  when  the  same  has  not 
been  placed  ot  record."  Waples,  in  his  work 
on  Attachment  &  Garnishment  ( §  495 ) ,  lays 
down  the  same  doctrine  as  follows:  "The 
attaching  creditor,  however,  would  gain  rank 
above  the  mortgagee  should  he  attach  with- 
out notice,  and  in  good  faith,  prior  to  tiie- 
recording  of  the  mortgage;  and  so,  also,  if 
the  mortgage  is  recorded,  but  with  an  inade- 
quate description  of  the  debt  to  be  se- 
cured,— ^not  sufficient  as  notice."  See  also- 
authorities  cited  in  note  2;  Fearey  v.  Cum- 
mings,  41  Mich.  376,  1  N.  W.  946;  Harda- 
way  V.  Semmes,  38  Ala.  657 ;  Beamer  v.  Free- 
man, 84  Cal.  554,  24  Pac.  169.  The  lien  of 
an  attaching  creditor  is  deemed  to  create 
an  equitable  title  equal  to  that  of  a  pur- 
chaser. 1  Shinn,  Attachment,  §  417.  Inas- 
much as  the  lien  of  an  attachment  is  only 
an  encumbrance  on  whatever  interest  or  title 
the  debtor  has  in  the  property  levied  on,  and 
as  the  lien  becomes  an  encumbrance  on  all 
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of  his  property  as  against  a  mortgagee  with 
an  iinrecorded  mortgage  upon  it,  it  necessa- 
rily follows  that,  in  law,  the  debtor  is  the 
owner  of  it  all,  and,  as  between  the  attach- 
ing creditor  and  the  mortgagee,  the  mort- 
gagee is  without  interest  or  title,  either 
legal  or  equitable.  The  supreme '  court  of 
Arkansas,  passing  on  the  very  statute  now 
in  force  in  the  Indian  territory,  has  uni- 
formly held  to  this  doctrine.  Section  4743 
of  Mansfield's  Digest  is  as  follows:  "Every 
mortgage,  whether  for  real  or  personal  prop- 
erty, shall  be  a  lien  on  the  mortgaged  prop- 
erty from  the  time  the  same  is  filed  in  the 
recorder's  office  for  record,  and  not  before, 
which  filing  shall  be  notice  to  all  persons 
of  the  existence  of  such  mortgage."  In  the 
case  of  Main  v.  Alexander,  9  Ark.  112,  47 
Am.  Dec.  732,  decided  in  1848,  the  court 
gave  a  construction  to  the  statute,  which  has 
ever  since  been  followed  in  that  state.  A 
mortgage  had  been  executed  upon  a  slave, 
to  secure  the  payment  of  borrowed  money, 
and  was  recorded,  but  had  not  been  acknowl- 
edged according  to  law.  Two  attachments 
were  afterwards  sued  out  by  attaching  cred- 
itors, and  the  writs  levied  on  the  slave.  At 
the  time  of  the  commencement  of  the  suits 
they  had  actual  knowledge  of  the  existence 
of  the  mortgage.  While  these  suits  were 
pending,  the  mortgagee  brought  an  action  to 
foreclose  the  mortgage,  making  the  attach- 
ing creditors  parties  to  the  suit.  Upon  this 
state  of  facts,  the  court,  after  holding  that, 
as  between  the  parties  to  the  instrument, 
the  mortgage  was  valid,  says:  "The  appel- 
lants insist  that,  as  their  attachments  were 
levied  upon  the  mortgaged  property  before 
the  mortgage  was  acknowledged  and  record- 
ed, as  required  by  the  act,  their  rights  thus 
acquired  take  precedence  of  and  override 
those  of  the  mortgagee.  This  brings  us  to 
the  main  point  in  the  case,  and  upon  its  de- 
cision the  whole  of  it  must  turn.  The  ques- 
tion is  whether  the  levy  of  the  attachment 
merely  changes  the  custody  of  the  property 
from  the  hands  of  the  mortgagor,  and  places 
it  into  the  keeping  of  the  law,  for  the  pur- 
pose of  confining  it  within  the  jurisdiction 
of  the  court,  and  to  abide  the  event  of  the  at- 
tachment suit,  though  subject  to  the  para- 
mount rights  of  the  mortgagee,  or  whether 
the  act  of  levying  the  attachment  before  fore- 
closure and  sale  did  not,  ipso  facto,  utterly 
oust  the  mortgagee  of  all  the  rights  that  he 
had  acquired  under  the  mortgage.  We  think 
it  clear  that  the  latter  proposition  is  true. 
The  attachments  found  the  rights  of  the  mort- 
gagee in  an  inchoate  and  imperfect  state, 
subject  to  be  devested  either  by  a  subsequent 
purchaser  or  a  judgment  creditor,  and  trans- 
ferred it  into  the  custody  of  the  law,  with 
all  its  imperfections  upon  it,  to  await  the 
final  judgment  of  the  law.  The  instant  it 
passed  into  the  custody  of  the  law,  it  went 
out  of  the  reach  of  all  persons  having  mere 
inchoate  rights;  and  those  rights,  if  not  ut- 
terly destroyed,  must  at  least  remain  in 
abeyance  until  the  property  shall  be  legally 
released  from  the  grasp  of  the  attachment. 
The  law  regards  a  mortgage  which  has  not 
58  L.  B.  A. 


been  acknowledged  and  filed  for  record  as  a 
fraud  upon  the  rights  of  strangers,  and  con- 
sequently it  will  not  countenance  and  uphold 
it  in  opposition  to  such  rights."  In  Dodd  v. 
Parker,  40  Ark.  540,  the  court  says:  "Our 
statute  of  mortgages  ...  is  peculiar. 
It  provides  that  every  mortgage  shall  be  a 
lien  on  the  mortgaged  property  from  the 
time  it  is  filed  for  record,  and  not  before: 
which  filing  shall  be  notice  to  all  persons  of 
the  existence  of  the  mortgage.  And  it  can- 
not be  legally  filed  for  record  until  it  has 
been  properly  acknowledged.  Hence  it  has 
been  uniformly  held  in  this  state  that  an  un- 
registered mortgage,  or  one  which  has  been 
improperly  admitted  to  registration,  consti- 
tutes no  lien  upon  the  mortgaged  property 
as  against  a  stranger,  notwithstanding  he 
may  have  actual  knowledge  of  its  existence." 
In  the  case  of  Cross  v.  Fombey,  54  Ark.  179,. 
15  S.  W.  461,  a  mortgage  was  executed  con- 
veying to  the  mortgagee  in  trust  certain  corn 
and  cotton,  but  the  deed  was  not  then  re- 
corded. An  attachment  suit  was  afterwards 
brought  by  a  creditor,  and  the  writ  levied 
on  the  mortgaged  property.  The  day  after 
the  levy  the  deed  was  recorded.  The  mort- 
gagee brought  an  action  of  replevin  for  the 
possession  of  the  property.  The  court,  in 
holding  that  the  attachment  lien  was  prece- 
dent to  that  of  the  mortgage,  said:  "We 
have  no  hesitation  in  saying  that,  under  the 
statutes  of  this  state,  an  order  of  attachment 
becomes  a  lien  upon  the  property  of  the  de- 
fendants, subject  to  seizure  on  execution  for 
the  debts  of  the  defendant  in  the  county  from 
the  time  the  order  comes  to  the  hands  of  the 
officer;  and  that,  by  levy  of  the  attachment 
and  judgment  sustaining  the  same,  such  in- 
choate lien  is  perfected,  and  takes  precedence 
of  the  lien  of  a  mortgage  executed  before  the 
order  of  attachment  came  to  the  hands  of 
the  officer,  but  not  recorded  till  afterwards." 
See  also  Hannah  v.  Carringlon,  18  Ark.  106; 
Jacoway  v.  Oaultj  20  Ark.  190,  73  Am.  Dec. 
494;  Carnall  v.  Duval,  22  Ark.  13G;  Little 
V.  Dodge,  32  Ark.  453 ;  Martin  v.  O^Bannon^ 
35  Ark.  67;  Conner  v.  Abbott,  35  Ark.  365. 
Whatever  the  law  may  be  elsewhere,  these 
Arkansas  statutes  having  been  extended 
over  this  territory  by  an  act  of  Congress 
after  these  adjudications  had  been  rendered 
the  interpretation  given  to  them  by  the  su- 
preme court  of  Arkansas  is  the  statutory 
law  of  this  jurisdiction.  Sanger  v.  Plow, 
4  U.  S.  App.  32,  48  Fed.  Rep.  152,  1  C.  C.  A. 
56;  Hogg  v.  Emerson,  6  How.  483,  12  L.  ed. 
522;  Stutsman  County  v.  Wallace,  142  U. 
S.  295,  35  L.  ed.  1019,  12  Sup.  Ct.  Rep.  227. 
Hence  it  appears  that  in  this  jurisdiction  an 
unrecorded  mortgage  gives  to  the  mortgagee 
no  right  or  title  to  the  mortgaged  property 
as  against  attaching  creditors,  and  there- 
fore, although  the  attachment  lieu  is  only 
effective  as  against  whatever  interest  the 
debtor  may  have  in  the  property,  the  debtor 
being  the  mortgagor  in  possession,  and  the 
mortgage  being  unrecorded,  the  law  as  to 
attaching  creditors  regards  him  as  the  abso- 
lute owner,  and  subjects  the  whole  estate  to 
the  lien  of  the  attachment. 
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Again,  under  our  Code  of  Practice  in  at- 
tachment cases,  a  special  execution  is  no 
longer  necessary.  No  execution  upon  the 
personal  judgment  against  the  general  ef- 
fects of  the  defendant  is  issued  in  this  juris- 
diction. Before  the  Civil  Code  of  Practice 
was  adopted  in  Arkansas,  in  1868,  a  special 
■execution  issued  against  the  property  seized, 
but  since  the  Code  the  practice  has  been  for 
the  court  to  order  the  sale,  and  apply  the 
proceeds  to  the  debt  as  ascertained  by  the 
personal  judgment.  Fetid  v.  Dortoh,  34 
Ark.  407.  Hence  an  attachment  here  serves 
not  only  its  own  office,  but  also  that  of  an 
•execution;  and,  when  the  personal  judgment 
has  been  rendered,  as  in  this  case,  its  lien 
becomes,  ipso  facto,  the  lien  of  an  execution 
levied  on  the  attached  property,  or,  at  least, 
a  lien  of  as  high  order,  and,  whatever  may 
be  the  rule  as  to  the  relative  standing  of 
the  two  liens  in  other  jurisdictions,  it  is  ob- 
viously certain  that  here  the  lien  of  an  at- 
tachment perfected  by  judgment  becomes  a 
vested  right,  if  the  lien  of  an  execution  lev- 
ied upon  the  property  be  such.  It  only  re- 
mains, then,  to  be  shown  that  an  execution 
lien,  when  levied,  becomes  a  vested  right. 
Wade,  Retroactive  Laws,  §  167,  says: 
**When  the  binding  force  of  an  instrument 
affecting  the  title  to  the  property  depends 
upon  its  being  properly  filed  for  record,  we 
shall  see  hereafter  that  there  are  many  omis- 
sions, in  this  respect,  which  may  be  cured  by 
retrospective  enactment;  and,  even  where 
the  effect  of  the  statute  is  to  validate  instru- 
ments otherwise  void,  it  has  been  sustained 
upon  the  ground  that  it  operated  to  give  le- 
gal effect  to  moral  obligations.  The  correc- 
tion of  such  mistakes  and  omissions  has 
been  authorized  by  a  state  Constitution ;  but 
when  the  rights  of  third  parties  intervene, 
the  statute  will  not  operate  to  devest  their 
rights.  Thus,  where  a  chattel  mortgage  was 
improperly  recorded,  and  an  execution  was 
levied  on  the  property  therein  described,  it 
was  held  that  the  latter  would  continue  to 
hold  the  precedence  obtained  by  the  levy, 
notwithstanding  a  subsequent  statute  vali- 
dating the  defective  record  by  declaring  law- 
ful the  manner  in  which  the  instrument  was 
recorded."  In  the  next  section  he  says: 
"The  right  of  the  judgment  creditor  to  have 
satisfaction  becomes  vested  by  the  levy  of 
his  execution.  This  right  is  treated  as  prop- 
erty, because  it  is  of  the  same  essential  na- 
ture as  other  property;  and  a  statute  which 
undertakes  to  supersede  the  right  by  vali- 
dating a  lien  which  could  not  have  been  in- 
terposed when  the  levy  was  made,  is  obnox- 
ious to  the  objection  that  it  is  a  law  depriv- 
ing one  of  his  property  otherwise  than  by 
due  process  of  law,  or  the  law  of  the  land." 
In  Williainson  v.  New  Jersey  Southern  R. 
Co,  29  N.  J.  Eq.  311,  the  court  held  that  the 
lien  of  an  execution  levied  on  the  property 
of  the  debtor  was  a  vested  right,  and  de- 
clared an  act  of  the  legislature  of  New  Jer- 
sey to  be  unconstitutional  which  had  en- 
acted that  unrecorded  chattel  mortgages  ex- 
ecuted prior  to  the  levy  should  be  validated ; 
and  they  rested  their  decision  solely  on  the 
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ground  that  an  execution  lien  was  a  Tested 
right.  See  also  Herman,  Executions,  172; 
2  Freeman,  Executions,  268.  In  the  case  of 
Gunn  V.  Barry,  15  Wall.  610,  21  L.  ed.  212, 
the  Supreme  Court  of  the  United  States 
held  that  the  lien  of  a  judgment  was  a  vested 
right.  In  MoKeitkan  v.  Terry,  64  N.  C.  25, 
the  court  says  that  by  the  levy  of  an  execu- 
tion the  plaintiff  acquired  a  **specific  lien," 
a  "vested  right."  Under  both  of  these  propo- 
sitions we  therefore  hold  that  the  attach- 
ment lien  in  this  case,  having  been  perfected 
by  judgment  prior  to  the  act  of  Congress  of 
February  3,  1897,  became  a  vested  right,  ana 
therefore  the  act,  whether  intended  to  be 
retroactive  or  not,  was  ineffectual  to  devest 
the  lien. 

The  second  contention  is,  as  heretofore 
stated,  that,  considering  the  act  of  Congress 
as  prospective,  then,  although  there  was  no 
notice  to  the  attaching  creditor,  actual  or 
constructive,  of  the  existence  of  the  mort- 
gage at  the  time  the  suit  was  brought  and 
the  writ  levied,  yet,  because  of  the  fact  that 
pending  the  action,  and  before  judgment, 
the  interpleA  was  filed,  setting  up  the  mort- 
gages, this  would  be  notice  to  the  plaintiff, 
putting  him  in  the  attitude  of  a  suDsequent 
encumbrancer  with  actual  notice.  What- 
ever may  be  the  law  of  other  jurisdictions 
on  this  point,  we  think  it  clear  that  the  law 
here  is  against  this  contention.  The  stat- 
utes having  been  so  often  construed  by  the 
supreme  court  of  Arkansas  prior  to  the  time 
that  they  were  extended  over  this  territory 
to  be  that  "an  imregistered  mortgage,  or  one 
that  has  been  improperly  admitted  to  regis- 
tration, constitutes  no  lien  upon  the  mort- 
gaged property  as  against  a  stranger,  not- 
withstanding he  may  have  had  actual  loiowl- 
edge  of  its  existence,"  seems  to  us  to  be  con- 
clusive of  this  contention.  In  Jacoway  v. 
Gault,  20  Ark.  193,  73  Am.  Dec.  494,  the 
court  says :  "A  mortgage  not  acknowledged 
or  proved  and  recorded,  as  required  by  the 
statute,  though  good  between  the  parties  to 
it,  is  not  valid  as  against  subsequent  pur- 
chasers or  encumbrancers  of  the  mortgaged 
premises,  though  they  have  actual  notice  ot 
the  existence  of  the  mortgage."  In  Cross 
V.  Fombey,  54  Ark.  184,  15  S.  W.  463 ;  where 
the  mortgage  was  filed  the  day  after  the 
writ  of  attachment  was  levied,  the  court 
says:  "Though  good  between  the  parties, 
until  filed  for  record  under  this  statute,  the 
lien  of  a  mortgage  as  to  third  parties  has  no 
existence,  and  is  not  binding  upon  them, 
tliough  they  have  actual  notice  of  it;"  and 
the  court  held  that  the  attachment  lien  took 
precedence  of  the  mortgage.  And  so  it  is 
decided  in  Dodd  v.  Parker,  40  Ark.  540 ;  Has- 
kill  V.  Sevier,  25  Ark.  158;  Watson  v. 
Thompson  Lumber  Co,  49  Ark.  85,  4  S.  W. 
62;  Main  v.  Alexander,  9  Ark.  112,  47  Am. 
Dec.  732;  and  other  cases  heretofore  cited. 
All  that  is  claimed  in  this  case  on  this  point 
is  that  the  filing  of  the  interplea  before 
judgment  gave  actual  notice  of  the  exist- 
ence of  the  unrecorded  mortgages.  Conced- 
ing that  it  did,  if  actual  notice  is  not  suffi- 
cient at  all,  how  can  it  avail  the  interpleader 
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Jiere  that  he  gave  actual  notice  pending  the 
action  of  the  attachment  piocccdings?  And 
if  actual  notice  were  sufficient,  inasmuch  as 
4^he  judgment  in  these  proceedings  relates 
back  to  the  levy  of  the  writ  on  the  property 
creating  a  perfect  lien  from  that  time,  the 
notice  given  by  the  interplea  would  come  too 
late.  In  Cross  v.  Fomhey,  54  Ark.  184,  15 
S.  W.  463,  actual  possession  of  the  mort- 
gaged property  was  taken  by  the  mortgagee 
after  the  writ  of  attachment  came  into  the 
hands  of  the  officer,  but  before  levy.  The 
court  held  that,  as  the  lien  related  back  to 
the  time  the  writ  came  into  the  hands  of  the 
officer,  it  took  precedence  of  the  mortgage. 
Frellson  v.  Green,  19  Ark.  376;  Bergman  v. 
^ells,  39  Ark.  97.  "The  priority  incident  to 
lack  of  notice  of  the  existence  of  the  chattel 
jiiortgageat  the  time  the  a  ttxchment  was  lev- 
ied will  not  be  affected  by  a  subsequent  no- 
tice or  record  of  such  mortgage  prior  to  ex- 
-ecution  and  sale  on  the  judgment  obtained 
on  attachment.'*  1  Shinn,  Attachment,  § 
418.  Therefore,  on  both  of  the  above  propo- 
sitions we  hold  that  the  notice  given  by  the 
interplea  did  not  have  the  eflfect  of  giving 
to  the  mortgage  a  priority  over  the  attach- 
jiient  lien. 

And  this  brings  us  to  a  consideration  of 
the  third  and  last  contention  of  the  inter- 
pleader, to  wit:  Inasmuch  as  the  suit  of 
the  plaintiff  in  the  Indian  territory  was 
brought  on  a  judgment  in  Texas,  which  had 
been  rendered  prior  to  the  execution  of  the 
mortgage  of  the  interpleader,  that  the  lien 
of  the  attachment  was  without  considera- 
tion, because  established  to  secure  the  pay- 
juent  of  an  antecedent  debt,  and  that,  there- 
fore, the  equities  of  the  interpleader,  al- 
though his  mortgages  were  unrecorded, 
would  be  superior  to  those  given  to  the 
plaintiff  by  virtue  of  his  attachment  lien. 
The  fact  that  the  judgment  in  Texas,  upon 
which  the  plaintiff's  suit  was  brought  in  this 
territory,  was  rendered  before  the  execution 
of  the  mortgage,  is  not  important  in  this 
-case,  further  than  to  show  that  the  debt  upon 
which  the  suit  was  brought  was  past  due. 
And  therefore  antecedent  to  the  action,  un- 
less such  a  creditor  is  excluded  by  the  record- 
ing acte.  But,  inasmuch  as  the  law  requires 
the  debt  to  be  due  in  every  case  before  a  suit 
can  be  brought  to  secure  it,  the  considera- 
tion of  all  judgments  may  be  said  to  be  ante- 
cedent debts.  And  the  same  is  true  of  at- 
tachment proceedings,  except  in- the  few  ex- 
ceptional cases  where  the  law  permits  suits 
of  this  character  to  be  instituted  before  the 
debt  is  due,  and  therefore  the  consideration 
of  attachment  liens  are  also  pre-existing 
debte.  But  the  fact  that  these  debts  were 
past  due  renders  persons  to  whom  they  may 
be  owing  none  the  less  creditors ;  and  if,  af t- 
•er  these  debts  shall  have  been  reduced  to 
judgmente,  and  specific  liens  by  the  levy  of 
an  attachment  shall  have  been  imposed  upon 
the  property,  whether  such  creditors  are  to 
be  treated  as  purchasers  who  have  acquired 
the  property  without  advancing  new  consid- 
erations, so  as  to  postpone  the  attachment  to 
the  equities  of  a  mortgagee  holding  against 
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the  property  an  unrecorded  mortgage,  must 
be  determined  by  a  construction  of  the  stat- 
ute. We  are  cited  by  the  learned  counsel 
for  the  interpleader  to  the  following  extract 
from  20  Am.  &  Eng.  Enc.  Law,  p.  577: 
"Creditors:  The  term  'purchaser'  imdoubt- 
edly  presupposes  the  acquisition  of  some  di- 
rect interest  in  the  subject  of  at  least  such 
force  as  is  obtained  by  way  of  lien,  and 
therefore  docs  not  comprehend  mere  general 
creditors.  And,  since  a  creditor  who  has  ob- 
tained a  lien  on  the  property  of  the  debtor 
by  attachment,  judgment,  or  levy  of  execu- 
tion is  regarded  as  acquiring  only  the  rights 
which  the  debtor  had,  i.  e.,  that  whatever 
rights  he  obtains  are  got  imder,  and  not 
through,  his  debtor,  and  advances  no  new 
consideration,  such  creditor  will  not  thereby 
be  brought  within  the  meaning  of  the  term, 
and  the  failure  to  record  will  not  invalidate 
an  instrument  as  to  a  subsequent  attach- 
ment, judgment,  or  execution  creditor.**  But 
by  an  examination  of  the  cases  in  the  note 
to  said  extract  it  will  be  seen  that  the  stat- 
utes of  the  states  so  holding  all  provide  that 
the  want  of  notice  and  the  imputed  fraudu- 
lent character  of  an  unrecorded  mortgage 
apply  only  to  subsequent  purchasers,  and 
not  to  creditors.  Immediately  following  the 
above  extract,  upon  the  next  page  of  the 
same  book,  treating  of  "Persons  protected 
by  the  recording  acts,**  we  have  the  follow- 
ing: "But  by  the  terms  of  the  statutes  in 
some  states  their  protection  is  extended  to 
creditors.  Yet,  unless  otherwise  compelled 
by  the  express  provisions  of  these  statutes, 
the  protection  given  against  unrecorded 
conveyances  will  be  limited  to  such  creditors 
as  have  effected  a  lien  on  the  conveying  debt- 
or's property  by  attachment,  judgment,  or 
otherwise,  before  the  recordation  of  the  prior 
conveyance.  It  cannot  be  maintained  that 
the  lien  of  a  judgment  will  attach  to  only 
those  interests  which  the  debtor  still  actually 
has,  for  it  will  attach  to  all  interests  which 
appear  from  the  records  to  be  in  the  judg- 
ment debtor."  And  among  the  many  states 
referred  to  by  the  notes  to  this  extract  as  be- 
ing governed  by  statutes  of  this  kind,  Ar- 
kansas is  mentioned.  The  Texas  statute 
provides  that  unrecorded  conveyances  shall 
be  void  as  to  "all  creditors  and  subsequent 
purchasers  for  valuable  consideration  and 
without  notice."  In  the  case  of  Qraoe  v. 
Wade,  45  Tex.  522,  overruling  the  case  of 
Price  V.  Cole,  35  Tex.  461,  the  court  says: 
"The  only  question  in  this  case  is,  whether  a 
vendee  of  land,  who  claims  title  by  an  imre- 
corded  deed,  or  bond  for  title,  or  the  pur- 
chaser, with  notice  of  such  deed  or  bond,  at 
execution  sale  on  a  judgment  against  the 
vendor,  where  the  creditor  has  no  notice  of 
the  title  or  claim  of  the  vendee  at  the  date 
of  the  levy  of  the  execution,  has  the  better 
title.  The  determination  of  this  question 
depends  upon  the  nature  and  character  of 
the  lien  acquired  by  a  creditor"  by  the  judg- 
ment and  levy  of  execution,  and,  if  it  is  ad- 
mitted that  the  lien  of  the  creditor  is  supe- 
rior to  the  unrecorded  deed  of  the  vendee, 
whether  a   purchaser   under   the   execution 
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with  notice  is  entitled  to  all  the  rights  of  the 
creditor."  After  deciding  that  the  purchas- 
er at  the  execution  sale  with  notice  of  the 
unrecorded  encumbrance  was  entitled  to  all 
of  the  rights  acquired  by  the  judgment  cred- 
itor by  virtue  of  his  judgment  and  levy  of 
the  execution,  the  court  says:  "It  is  well 
settled  that  the  lien  acquired  by  a  judgment 
or  levy  of  an  execution  by  the  common  law 
extends  to  and  binds  only  such  title  or  in- 
terest as  the  debtor  has  in  the  land  at  the 
date  of  the  judgment  or  levy  of  the  execu- 
tion under  which  the  lien  is  claimed,  and 
that  the  equitable  rights  of  third  persons 
will  be  upheld  against  the  legal  lien  of  the 
debtor.  .  .  .  But  the  rights  of  the  lien 
creditor  and  of  third  parties  claiming  by  un- 
recorded conveyances  are  not  to  be  deter- 
mined with  us  by  the  common  law,  but  by 
the  statute  changing  and  modifying,  and  to 
some  extent,  at  least,  entirely  abrogating, 
the  common-law  rule  in  such  case."  The 
court  then  decide  that  the  statute  makes  un- 
recorded conveyances  void  as  to  all. creditors,, 
both  prior  and  subsequent  to  the  execution 
of  the  instrument,  but,  as  to  purchasers,  void 
only  as  to  subsequent  purchasers  for  a  valu- 
able consideration,  and  without  notice.  This 
decision  has  been  followed  and  approved  in 
the  cases  of  Orimea  v.  Hobson,  46  Tex.  416, 
Catlin  V.  Bennatt,  47  Tex.  165,  and  Main- 
warring  V.  Templeman,  51  Tex.  205.  In  the 
case  of  Stevenson  v.  Texa^  R.  Co.  105  U.  S. 
703,  26  L.  ed.  1215,  the  Supreme  Court  of 
the  United  States  adopt  and  follow  this  con- 
struction of  the  Texas  statute.  In  New 
York,  under  a  similar  statute,  the  same  doc- 
trine is  held.  In  the  case  of  Thompson  v. 
Van  Vechten,  27  N.  Y.  568,  the  court  says: 
"The  statute  also  declares  that  every  mort- 
gage filed  pursuant  to  its  provisions  shall 
cease  to  be  valid  against  the  creditors  of  the 
mortgagor,  or  against  subsequent  purchas- 
ers and  mortgagees,  aftef  one  year  from  such 
filing,  unless  within  thirty  days  preceding 
the  expiration  of  the  year  it  shall  be  again 
filed,  with  a  statement  of  the  interest  of  the 
mortgagee.  The  question  is  whether  a  cred- 
itor must,  in  order  to  avail  himself  of  this 
provision,  have  become  such  during  the  de- 
fault ift  refiling.  We  have  given  a  construc- 
tion of  this  provision  in  its  bearing  upon 
purchasers  and  mortgagees  in  Meeoh  v. 
Patching  14  N.  Y.  71,  and  we  held  that  a 
mortgagee  could  not  take  advantage  of  an 
omission  to  refile  unless  he  became  such 
mortgagee  during  the  existence  of  the  de- 
fault. This  was  based  very  much  upon  the 
word  'subsequent,*  which  is  used  to  qualify 
the  term  'purchasers  and  mortgagees,'  and 
means,  as  we  thought,  'subsequent  to  the 
omission  to  refile.'  But  this  expression  is 
not  employed  as  regards  creditors.  Reading 
the  statute  literally,  the  creditors  who  may 
take  advantage  of  the  default  in  refiling  em- 
brace all  the  creditors  of  the  mortgagor, 
without  regard  to  the  time  when  the  debts 
were  contracted.  It  may  be  said  that  if  the 
creditor,  having  the  statutory  notice  that 
the  goods  of  the  party  with  whom  he  is 
about  to  deal  are  mortgaged,  trusts  him 
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notwithstanding  he  is  not  likely  to  be  great- 
ly prejudiced  by  the  want  of  record  informa- 
tion that  the  lien  is  still  existing  after  the 
expiration  of  the  year ;  and  this  is  true.  He 
certainly  has  not  the  same  need  of  this  in- 
formation which  he  had  of  the  existence  of 
the  mortgage  when  he  first  dealt  with  the 
mortgagor.  Still  he  may  give  further  time 
of  payment,  or  omit  to  enforce  his  demand, 
if  he  finds  that  the  lien  of  the  mortgage  is 
not  kept  up,  when  he  would  have  acted  dif- 
ferently upon  learning  that  it  was  continued. 
The  language  of  the  statute  being  direct  and 
positive,  embracing  all  creditors,  I  do  not 
think  we  ought  to  hold  that  the  lien  contin- 
ued, as  against  these  executions,  after  the 
default  in  refiling  the  mortgage."  See  also 
Jones  V.  Oraham,  77  N.  Y.  628.  And  this 
is  the  construction  given  by  all  of  the  states 
with  similar  statutes,  many  of  them  hold- 
ing, however,  that  the  lien  must  attach  be- 
fore the  creditor  has  notice  of  the  existence 
of  the  deed.  Gill  v.  Pinney,  12  Ohio  St.  38; 
Jones  V.  Oraham,  77  N.  Y.  628;  Overstreet 
V.  Manning,  67  Tex.  657,  4  S.  W.  248,  The 
states  having  statutes  extending  the  protec- 
tion of  the  recording  acts  to  creditors  are: 
Ohio,  Alabama,  Illinois,  Mississippi,  Nebras- 
ka, New  York,  Tennessee,  Texas,  l^orth  Caro- 
lina, South  Carolina,  Delaware,  Florida,. 
Kentucky,  Virginia,  Colorado,  Minnesota,. 
New  Jersey,  Georgia,  and  Kansas.  A  cita- 
tion to  the  decisions  of  these  different  states 
construing  these  statutes  will  be  found  in 
20  Am.  &  Eng.  Enc.  Law,  p.  578,  notes  1,  2, 
and  Id.  579,  note  1.  See  also  Jones,  Chat. 
Mortg.  §  245. 

The  determination,  then,  of  the  question 
now  being  considered,  depends  entirely  upon 
the  construction  of  §  4743  of  Mansfield's  Di- 
gest, above  set  out, — the  statute  in  force 
here.  The  statute  is  peculiar.  It  will  be 
observed  that  there  are  no  express  words  in 
it  making  bji  unrecorded  mortgage  void  as  to 
anyone,  but  it  affirmatively  declares  that 
each  mortgage,  whether  for  real  or  personal 
property,  shall  be  a  lien  on  the  mortgaged 
property  from  the  time  the  same  was  filed 
in  the  recorder's  ofiice  for  record,  and  not  be- 
fore, which  filing  shall  be  notice  to  all  per- 
sons of  the  existence  of  such  mortgage.  Al- 
though unrecorded  chattel  mortgages  are 
not,  in  words,  declared  to  be  void  as  against 
anybody,  yet,  of  cour^,  the  necessary  infer- 
ence is  that  they  are.  The  very  object  of 
the  statute  is  to  make  them  so;  or,  in  other 
words,  to  make  valid  that  which  was  other- 
wise void,  to  wit,  an  unrecorded  mortgage 
on  property,  with  possession  retained  by  the 
mortgagor.  And  as  the  recorded  mortgage 
was  to  be  notice,  and  therefore  to  become 
valid,  as  to  all  persons,  it  necessarily  fol- 
lows that  an  unrecorded  mortgage  was  not 
to  be  notice,  and  therefore  not  valid,  as  to 
any  person,  whether  he  be  a  subsequent  pur- 
chaser or  a  creditor  whose  debt  was  created 
either  before  or  after  the  execution  of  the 
mortgage.  An  examination  of  other  sec- 
tions of  the  Arkansas  statute  will  aid  us  in 
the  proper  construction  of  this  statute.  It 
will  be  seen  that  this  section   (4743)   puts 
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niortgages  on  real  and  personal  property  on 
the  same  footing.  Section  67 1  of  Mansfield's 
Digest  provides:  "No  deed,  bond,  or  in- 
strument of  writing  for  the  conveyance  of 
Any  real  estate,  or  by  which  the  title  there- 
to may  be  affected  in  law  or  equity,  hereaft- 
er made  or  executed,  shall  be  good  or  valid 
^igainst  a  subsequent  purchaser  of  such  real 
estate  for  a  valuable  consideration  without 
nctual  notice  thereof;  or  against  any  credit- 
or of  the  person  executing  such  deed,  bond, 
or  instrument,  obtaining  a  judgment  or  de- 
cree, which  by  law  may  be  a  lien  upon  such 
real  estate,  unless  such  deed,  bond,  or  instru- 
Tnent,  duly  executed  and  acknowledged,  or 
jipproved,  as  is  or  may  be  required  by  law, 
-shall  be  filed  for  record  in  the  office  of  the 
•clerk  and  ex  officio  recorder  of  the  county 
where  such  real  estate  may  be  situated." 
This  section  makes  all  unrecorded  deeds, 
honds,  or  instriiments  of  writing  for  the  con- 
veyance of  real  eAate,  or  by  which  the  title 
to  real  estate  may  be  affected  in  law  or  equi- 
ty,  void  as  to  all  subsequent  purchasers  for 
u.  valuable  consideration  and  without  actual 
Tiotice,  and  also  void  as  against  any  creditor 
of  the  grantee  who  may  secure  a  judgment 
or  decree  which,  by  law,  may  be  a  lien  on 
such  real  estate.  But  the  following  section 
(672)  provides  that  nothing  contained  in 
the  preceding  section  shall  affect  §  4743, 
nnd,  as  real-estate  mortgages  are  included 
in  §  4743,  it  has  the  effect  of  excluding  a 
real-estate  mortgage  from  the  operation  of 
i  he  above  section  ( 071 ) ,  and  of  placing  them 
on  the  same  footing  with  chattel  mortgages. 
What  was  the  purpose  of  this  exclusion? 
IMd  the  legislature  intend  that  one  holding 
.'\  mortgage  to  land — a  mere  security — 
^«hould  he  put  in  a  better  condition  than  one 
holding  an  absolute  deed  to  it,  when  both 
are  unrecorded,  and  that  an  unrecorded 
-chattel  mortgage  should  stand  higher  than 
iin  unrecorded  deed  to  land?  We  think  not. 
The  evident  purpose  was  that  the  mortgage 
nhould  be  placed  in  a  lower  scale  than  the 
■<leed.  Comparing  the  two  statutes,  the  one 
makes  the  instruments  included  in  it,  if  un- 
recorded, void  as  to  subsequent  purchasers 
for  value  and  without  actual  notice,  and  also 
void  as  to  all  creditors  who  may  have  ob- 
tained judgment  Hens  on  the  land;  the  other, 
a.s  to  the  instruments  included  in  it,  makes 
no  mention  of  subsequent  purchasers  for 
value  without  actual  n<Jtice,  or  creditors  who 
may  have  procured  judgment  liens.  It  sim- 
ply provides  that  when  the  instrument  shall 
have  been  recorded  it  shall  constitute  a  lien 
on  the  property  from  that  time,  and  "not  be- 
fore," and  that  it  shall  be  notice  to  all  per- 
sons; and  as  the  first,  by  its  express  terms, 
included  both  creditors  and  purchasers,  so 
the  term  "all  persons"  in  the  second  was  in- 
tended to  include  both.  But  even  an  unre- 
corded deed  to  land  is  void  as  to  a  creditor 
with  his  judgment  lien;  and  in  this  case 
there  was  an  attachment  lien  fixed  upon  the 
])roperty  before  the  mortgage  was  recorded, 
as  well  as  a  judgment  rendered.  But  the 
construction  given  to  §  4743  by  the  supreme 
court  of  Arkansas  before  the  statute  was  ex- 
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tended  over  this  jurisdiction  is  conclusive  of 
this  matter,  and  is  binding  on  us;  and,  as 
heretofore  shown,  that  construction  has  uni- 
formly been  that  an  unrecorded  chattel  mort- 
gage is  void  as  to  creditors  and  subsequent 
purchasers,  even  with  actual  notice  of  the 
existence  of  the  mortgage.  In  the  case  of 
Main  v.  Alexander,  9  Ark.  112,  47  Am.  Dec. 
732,  construing  this  very  section,  the  court 
held  that  the  levying  of  an  attachment  be- 
fore foreclosure  and  sale  ipso  facto  utterly 
ousted  the  mortgagee  of  all  the  rights  that 
he  had  acquired  under  the  unrecorded  mort- 
gage as  to  strangers  to  the  instrument;  and 
this  construction  of  the  statute  has  been  re- 
affirmed and  adhered  to  by  that  court  to  the 
present  time  by  many  decisions  rendered  by 
it.  In  the  case  of  Cross  v.  Fombey,  54  Ark. 
184,  15  S.  W.  463,  the  court,  in  construing 
this  statute,  speaking  of  unrecorded  mort- 
gages, says:  "Though  good  between  the 
parties,  until  filed  for  record  under  this  stat- 
ute, the  lien  of  a  mortgage  as  to  third  par- 
ties has  no  existence,  and  is  not  binding  upon 
them,  though  they  have  actual  notice  of  it.'' 
And  in  this  same  case  the  court  held  that 
testimony  offered  at  the  trial  that  the  mort- 
gagee had  taken  possession  of  the  property 
under  his  unrecorded  mortgage  shortly  after 
the  writ  came  into  the  hands  of  the  officer, 
and  before  levy,  was  properly  excluded.  In 
the  case  of  Martin  v.  O'Bannon,  35  Ark.  62, 
a  mortgage  had  been  executed  on  the  real  es- 
tate in  controversy,  but  so  defectively  ac- 
knowledged and  recorded  that  the  court  pro- 
nounced it  void.  After  the  execution  of  the 
mortgage,  the  mortgagee  contracted  to  sell 
the  property  to  the  defendant,  and  a  part  of 
the  purchase  price  was  paid,  and  for  the  bal- 
ance notes  were  executed,  which  constituted 
liens  upon  the  land.  Title  was  retained  in 
the  grantor.  These  notes  were  afterwards 
indorsed  by  the  grantor,  and  delivered  to  the 
plaintiff.  Prayer  for  decree  against  defend- 
ant for  the  amount  of  the  notes  and  inter- 
est, and  that  same  be  declared  a  lien  on  the 
premises,  etc.  The  answer  sets  up  and  relies 
on  the  mortgage,  and  alleges  that  the  defend- 
ant at  the  time  of  his  purchase  had  actual 
notice  of  its  existence.  The  answer  also  de- 
nied that  plaintiff  came  into  possession  of 
the  notes  for  a  valuable  consideration,  or 
any  consideration  whatever.  Upon  these 
facts  the  court  says :  "The  lien  of  Hare  [the 
grantor  and  mortgagee]  upon  the  lots  to  se- 
cure the  purchase-money  notes  executed  to 
him  by  Martin  [the  defendant]  was  in  the 
nature  of  a  mortgage,  and  when  he  trans- 
ferred the  notes  to  the  appellee  [the  plain- 
tiff] the  lien  passed  with  them,  and  appellee 
had  the  right,  by  subrogation,  to  foreclose 
the  lien.  .  .  .'  The  bill  alleges  that  ap- 
pellee took  the  notes  for  a  valuable  consid- 
eration, which  the  answer  denies;  and  the 
demurrer  to  the  answer  admits  this  to  be 
true."  The  court  then  holds  that  the  de- 
fendant, "having  no  lien  upon  the  lots  ex- 
cept as  against  Hare  [the  grantor],  his  heirs 
and  administrators  [Hare  being  dead],  un- 
der their  unrecorded  mortgage,  were  in  no  at- 
titude to  impeach  the  consideration  of  the 


894 


Indian  Ter&itobt  Court  of  Appeals. 


Jan.^ 


transfer  of  the  notes  by  Hare  to  appellee 
[plaintiff].  As  to  appellee,  the  mortgage 
was  as  if  never  made."  These  authorities 
so  clearly  and  certainly  construe  the  statute 
in  force  here  as  including  all  creditors,  both 
prior  and  subsequent  to  the  execution  of  the 
unrecorded  mortgage,  that  we  deem  it  un- 
necessary to  burden  this,  already  too 
lengthy,  opinion  with  further  extracts  from 
the  decisions  of  the  supreme  court  of  Arkan- 
sas. Many  of  them  have  been  referred  to, 
and  all  cited,  in  that  part  of  this  opinion  re- 
lating to  the  second  proposition  discussed 
by  us. 

Let  the  judgment  of  the  court  below  he  re- 
versed, and  the  cause  remanded. 

Townsend,  J.,  concurs. 


William  McFADDEN  et  aL,  Appta., 

V, 

John  R.  BLOCKER    et  al,  Defendants, 


EVANS-SNIDER-BUEL  COMPANY,  Inter- 
vener, 


(. 


.Ind.  Terr.. 


.) 


1.  Nonresidents  of  uno^granlsed  terri- 
tories are  not  ^Iven  the  rights  of  residents 
therein  by  the  section  of  the  Federal  Consti- 
tution providing  that  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  different  states. 

2.  No  constitutional  riarbt  of  contract- 
inir  in  relation  to  personal  nroperty 
is  Inf rinsred  by  permitting  residents  of  the 
state  to  retain  possession  of  their  chattels 
while  giving  a  lien  on  them  by  filing  a  mort- 
gage where  they  reside,  and  making  no 
provision  for  such  mortgage  in  case  of  non- 
residents. 

3.  Decisions  of  a  state  tbat  nnder  its 
statute  notice  of  an  unrecorded 
mortfraec  ^vill  not  affect  tbe  riirlits 
of  a  tliird  person  dealing  with  the  mort- 
gaged property  are  binding  on  the  courts  of 
a  territory  over  which  the  statute  Is  subse- 
quently extended  by  Congress. 

4.  Actual  notice  of  tlie  existence  of  an 
unrecorded  uiortffH.fpe  creates  no  lien  as 
to  strangers,  under  a  statute  providing  that 
the  mortgage  shall  be  a  lien  from  the  time  it 
is  lUed  for  record,  and  not  before. 

O.  Faillner  to  provide  for  tbe  record- 
ing of  chattel  mortflraffes  executed  by 
nonresidents  on  property  within  the  state, 
when  providing  for  recording  those  executed 
by  residents,  does  not  require  the  treatment 
of  the  former  class  as  at  common  law,  so 
that  the  transaction  can  be  upheld,  as  against 
persons  with  notice,  by  showing  Its  fairness. 

(January  4,  1900.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  United  SUtes  Court  for  the 
Northern  District  of  Indian  Territory  in 
favor  of  intervener  in  an  attachment  suit 

Note. — As  to  right  of  nonresidents  to  equal- 
ity of  privileges  and  immunities,  see  cases  In 
note  to   Louisville   Safety   Vault   &  T.    Co.   v. 
Louisville  &  N.  R.  Co.  (Ky.)  14  L.  R.  A.  579. 
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to  reach  cattle  in  satisfaction  of  a  debt 
of  defendant,  Blocker,  which  intenreoer 
claimed  under  a  chattel  mortgagie.  Be- 
vcrse-d. 

The  facts  are  stated  in  the  opinion  deliv- 
ered upon  the  former  appeal,  ante,  878. 

Messrs.  Mazey,  Olaytony  A  Martta^ 
R.  A.  Green,  and  l^illiam  T.  Hutek- 
inge  for  appellants. 

Messrs.  H.  M.  Pollard,  Charles  B. 
Stuart,  S.  H.  Cowan,  S.  S.  Fears,  and 
BCatloek^  Cowan,  ft  Bumey  for  appel- 
ilee. 

Clayton,  Ch.  J.,  delivered  the  opinioo  of 
the  court: 

This  case  was  before  us  and  decided  by 
this  court  at  its  last  January  term.  We 
then  reversed  and  remanded  the  case.  The 
facts  are  fully  stated  in  the  opinion  we- 
then  handed  down.  See  2  Ind.- Terr.  260, 
ante,  878,  48  S.  W.  1043.  The  case  now, 
however,  presents  two  different  phases,  one 
of  law  and  the  other  of  fact.  The  new 
question  of  law  raised  is  that,  inasmuch  as 
there  was  no  provision  in  the  recording  acts 
of  tliis  jurisdiction  whereby  a  mortgage  ex- 
ecuted by  a  nonresident  mortgagor  could  be 
recorded,  as  could  be  done  by  a  resident, 
and  as  the  mortgagee,  therefore,  was  re- 
quired to  take  possession  of  the  mortgaged 
property  to  secure  a  lien  as  to  third  per- 
sons, whereas  the  holder  of  a  mortgage  exe- 
cuted by  a  resident  mortgagor  was  not,  the 
recording  acts  are,  therefore,  unconstitu- 
tional as  to  the  holders  of  such  instruments. 
The  new  question  of  fact  is  that  it  is  now 
shown  by  the  proof  adduced  at  the  last  trial 
that  the  attaching  creditor  had  actual  no- 
tice of  the  existence  of  the  mortgage  before 
suing  out  his  attachment.  We  will  con- 
sider these  two  new  questions  in  the  order 
above  stated. 

The  law  of  this  jurisdiction,  as  it  stood 
at  the  time  of  the  execution  of  these  mort- 
gages, and  also  at  the  time  of  the  levying 
of  the  attachment  on  the  mortgaged  prop- 
erty, and  of  the  rendition  of  the  judgment 
in  that  suit,  was  as  follows:  "All  mort- 
gages, whether  for  real  or  personal  estate, 
dhail  be  proved  or  acknowledged  in  the  asifne 
manner  that  deeds  for  the  conveyance  of 
real  estate  are  now  required  by  law  to  be 
proved  or  acknowledged;  and,  when  s» 
proved  or  acknowledged,  shall  be  recorded 
— if  for  lands,  in  the  county  or  counties  in 
which  the  lands  lie,  and,  if  for  personal 
property,  in  the  county  in  which  the  mort- 
gagor resides."  Mansfield's  Digest,  S  4743 
(Ind.  Terr.  Anno.  Stat.  1899,  §  3053). 
"Every  mortgage,  whether  for  real  or  per- 
sonal property',  shall  be  a  lien  on  the  mort- 
gaged property  from  the  time  the  same  is 
llled  in  the  recorder's  office  for  record,  and 
not  before;  which  filing  shall  be  notice  to 
all  persons  of  the  existence  of  such  mort- 
gage." Mansfield's  Digest,  §  4743  (Ind.  Terr. 
Anno.  Stat.  1899,  §3054).  In  this  case  tbe 
parties  to  the  mortgage* resided  in  Texas; 
the  mortgaged  property  was  in  the  Indian 
territory,  both  at  the  time  of  the  execution 
of  the  mortgage  and  the  levying  of  the  at- 
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tachment;  and  therefore,  the  mortgagor  be- 
ing &  resident  of  Texas,  there  was  no  place 
provided  by  the  statute  where  the  mort- 
gage could  be  recorded.  The  m<n-tgaged 
property  was  left  in  the  possession  of  the 
mortgagor.  It  is  argued  that  this  is  such 
a  discrimination  between  residents  of  the 
Indian  territory  and  nonresidents  as  to  ren- 
der the  statute  unconstitutional,  as  being 
in  violation  of  the  Ist  clause  of  §  2,  art.  4, 
of  the  Constitution  of  the  United  States. 
By  act  of  Congress  of  May  2,  1890  (Ind. 
Terr.  Anno.  Stat.  1899,  §§  29-44),  certain 
statutes  of  the  state  of  Arkansas  were  ex- 
tended over  this  territory,  among  them  the 
one  we  are  now  considering.  At  that  time 
the  nupreme  court  of  Arkansas,  in  the  case 
of  Watson  v.  Thompson  Lumher  Co.  49 
Ark.  83,  4  S.  W.  62,  passing  on  this  very 
statute,  liad  held  that  a  mortgage  executed 
by  a  nonresident  of  the  state  could  not,  by 
a  recordation  of  the  mortgage  in  Arkansas, 
create  a  lien  as  asainst  strangers  to  the 
instrument,  although  they  may  have  had 
octuai  notice  of  its  existence;  that,  as  to 
mortgages  executed  by  nonresidents,  a  lien 
could  only  be  created  as  against  strangers 
by  the  mortgagee  taking  possession  of  the 
mortgaged  property.  This  statute  has 
been  the  law  of  Arkansas  for  a  long  period 
of  timei  and  its  constitutionality  has  never 
been  successfully  assailed,  and  it  came  to 
us  with  an  interpretation  of  the  highest 
court  of  the  state  from  whence  it  came  fas- 
tened upon  it.  It  is  conceded  that,  if  the 
statute  is  imconstitutional,  the  decision  of 
the  supreme  court  of  Arkansas  treating  it 
as  a  constitutional  one  does  not  make  it  so, 
and  in  such  a  case  that  decision  would  not 
be  binding  updi  us,  as  in  other  cases.  But 
the  fact  that  for  many  years  the  learned 
bar  and  the  courts  of  that  state,  and  many 
others  having  similar  statutes,  have  failed 
to  discover  its  unconstitutionality,  and  have 
constantly  and  persistently  enforced  it,  is 
persuasive,  at  least,  of  its  legality;  and,  if 
it  is  so  palpably  unconstitutional  as  is  now 
so  earnestly  claimed  by  learned  counsel  for 
appellees,  how  came  it  that  at  the  last  trial, 
when  it  was  here  before,  the  contention  was 
not  made,  or  even  hinted  at,  to  us?  If  so 
plain  and  certain  now,  how  is  it  that  it  had 
not  long  since  suggested  itself  to  their  legal 
minds?  Why  has  it  lain  dormant  during 
the  whole  period  of  a  long  trial  both  in  the 
court  below  and  here?  The  suggestion  of 
this  oif spring  of  an  afterthought  probably 
had  its  origin  in  a  somewhat  inaccurate 
and  loose  expression  found  in  the  original 
opinion  of  this  court  in  the  case  when  it 
was  said  that  the  holders  of  such  a  mort- 
gage ^'belonged  to  a  prescribed  class."  Both 
in  oral  and  written  argument  of  counsel,  as 
well  as  the  opinion  of  the  eminent  jurist 
who  tried  this  case  below, — ^which  opinion 
is  made  an  appendix  to  the  transcript  filed 
in  this  court, — this  expression  is  laid  hold 
of,  and  is  made  the  foundation  of  the  claim 
of  the  unconstitutionality  of  the  statute. 
The  writer  of  that  opinion  disclaims  the 
credit  attempted  to  be  forced  upon  him,  of 
having  discovered  this  constitutional  defect. 
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The  clause  of  the  Constitution  of  the 
United  States  referred  to  reads  as  follows: 
''The  citizens  of  each  state  shall  be  entitled 
to  all  privileges  and  immunities  of  citizens 
in  the  several  states."  U.  S.  Const,  art.  4, 
i  2.  This  was  intended  to  secure  to  the 
citizens  of  every  state  within  every  other 
the  privileges  and  immunities  (whatever 
they  might  be)  accorded  in  each  to  its  own 
citizens.  Lemmon  v.  People,  20  N.  Y.  627. 
It  is  a  limitation  upon  the  powers  of  the 
states,  and  in  no  wise  affects  the  powers  of 
Coqgress  over  the  unorganized  territories- 
and  Indian  reservations.  It  is  doubtlessly 
true  that  the  citizens  of  all  the  states  must 
be  accorded  equal  privileges  and  immunities 
within  those  territories  and  reservations, 
but  it  does  not  necessarily  follow  that  thejyr 
are  to  have  the  same  privileges  and  immuni- 
ties as  those  residing  here.  There  are  no 
such  limitations  upon  the  power  of  Con- 
gress anywhere  expressed  in  the  Constitu- 
tion. The  inhabitants  of  a  state  have  a 
dual  citizenship, —  state  and  Federal.  The 
article  of  the  Constitution  under  considera- 
tion guaranteed  to  the  "citizens  of  each 
state"  all  privileges  and  immunities  of  citi- 
zens in  the  several  states.  But  this  inter- 
state citizenship  is  only  granted  to  citizens 
of  a  state,  not  to  citizens  of  the  United 
States.  There  is  no  citizenship  of  this  ter- 
I  ritor}',  and  the  only  citizenship  its  inhabit- 
,ants  and  residents  have,  or  Congress  can 
[confer,  is  national.  Prentiss  v.  firennan, 2 
iBlatchf.  162,  Fed.  Cas.  No.  11,385;  United 
States  V.  CniiksJiank,  92  U.  S.  542,  23  L. 
ed.  688 ;  Picquet  v.  Sioan,  5  Mason,  35,  Fed. 
Cas.  No.  11,134.  It  is  plain,  therefore,  that 
unless  a  law  deprives  the  inhabitants  of  a 
territory  of  some  property  or  vested  right, 
or  of  personal  liberty,  without  due  process 
of  law,  Congress  has  plenary  power  of  leg- 
islation over  them.  And  more  especially  is 
this  true  of  this  territory,  which  is  unor- 
ganized, and  composed  entirely  of  Indian- 
reservations.  Wharton,  Crim.  Law,  S  461; 
Sutherland,  Stat.  Constr.  §  23;  Thompson 
V.  Utah,  170  U.  S.  349,  42  L.  ed.  1066,  18 
Sup.  Ct.  Rep.  620;  Cole  v.  Cunningham,  133 
U.  S.  107,  33  L.  ed.  638,  10  Sup.  Ct.  Rep. 
209.  It  is  unnecessary  to  point  out  that 
the  right  of  a  nonresident  to  have  a  place- 
in  which  he  may  record  a  mortgage  is  not 
property,  or  a  vested  right,  and  to  deprive- 
him  of*  such  a  privilege  is  not  to  deprive- 
him  of  his  property  or  personal  liberty 
without  due  process  of  law;  and,  if  it  be- 
conceded  that  such  a  statute  would  be  un- 
constitutional in  one  of  the  states,  it  is  not 
so  in  this  territory. 

But  would  such  a  statute  as  we  are  now 
considering  be  repugnant  to  this  constitu- 
tional provision  if  it  were  enacted  by  the 
legislature  of  a  state?  As  before  stated, 
many  of  the  states  have  such  statutes,  and 
they  have  always  been  upheld  by  their 
courts;  and  in  every  instance  where  a 
change  was  desired,  so  that  nonresidents- 
might  be  enabled  to  record  in  the  countv 
where  the  mortgaged  property  was  located^ 
it  has  been  found  necessary  to  resort  to  leg- 
islative enactment.     Since  this  statute  was,. 
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by  act  of  Congress,  extended  over  this  ter- 
ritory, Arkansas,  from  whence  it  came,  has 
enacted  a  law  permitting  mortgages  exe- 
cuted by  nonresidents  to  be  recorded  in  the 
county  where  the  mortgaged  property  was 
situated,  and  recently  the  United  States 
Congress,  recognizing,  inferentially,  at  least, 
its  validity,  has  passed  a  similar  act,  ap- 
proved February  3,  1897  (Ind.  Terr.  Anno. 
Stat.  1899,  §  3074a).  In  the  case  of  Wat- 
«o»  V.  Thompson  Lumber  Co.  49  Ark.  83,  4 
S.  VV.  02,  the  supreme  court  of  Arkansas, 
passiog  on  this  statute,  held  it  valid.  The 
statute  of  Michigan  formerly  was  the  same 
in  this  respect  as  ours.  In  the  case  of 
Montgomery  v.  Wright ,  8  Mich.  148,  the  su- 
preme court  of  that  state,  in  holding  the 
statute  valid,  says:  "If  a  chattel  mort- 
gage of  property  here  is  made  by  a  nonresi- 
dent, our  law  contains  no  provision  for  fil- 
ing it.  In  such  a  case  a  change  of  posses- 
sion is,  therefore,  essential,  and  cannot  be 
dispensed  with  against  creditors  or  pur- 
chasers." And  the  mortgage  executed  by  a 
nonresident  was  held  invalid  as  against  a 
levy  and  sale  made  under  an  execution.  In 
New  Hampshire  the  statute  makes  no  pro- 
vision for  recording  a  mortgage  executed 
by  a  nonresident  mortgagor.  In  the  case  of 
^mith  V.  Moore,  11  N.  H.  65,  the  supreme 
•court  says:  "As  between  the  parties,  this 
mortgage  is  good.  .  .  .  But  by  the  stat- 
ute of  1832  it  was  of  no  validity  against 
the  creditors  of  .  .  .  [the  mortgagor] 
unless  possession  was  taken  under  it.  By 
the  provisions  of  that  act,  no  mortgage  of 
personal  property  subsequently  made  is 
valid  against  any  other  person  than  the 
parties  to  it,  unless  possession  of  the  prop- 
erty be  delivered  to  and  retained  by  the 
mortgagee,  or  unless  the  mortgage  is  re- 
corded in  the  office  of  the  clerk  of  the  town 
whei'e  the  mortgagor  resides  at  the  time  of 
its  execution.  .  .  .  This  mortgage  could 
not  be  made  valid  ...  by  any  record 
of  it,  because  the  mortgagor  did  not  reside 
in  this  state  at  the  time;  and  the  record  in 
the  town  clerk's  office,  provided  for  by  the 
statute,  is  a  record  within  this  state,  and 
not  within  another  government.  .  .  . 
To  protect  the  property  against  creditors, 
where  the  mortgagor  resides  out  of  the 
state,  the  mortgagee  must  take  and  retain 
"the  possession."  See  also  Granger  v. 
Adams,  90  Ind.  87.  The  text  writers  are 
in  accord  with  these  decisions.  Jones, 
Chat.  Mortg.  4th  ed.  §  261,  says:  "In  case 
the  mortgagor  resides  out  of  the  state,  un- 
der a  statute  which  provides  for  the  record- 
ing of  a  mortgage  at  the  mortgagor's  place 
of  residence,  and  does  not  provide  for  re- 
cording it  in  the  place  where  the  mortgaged 
property  is  situated,  there  can  be  no  effec- 
tual record  of  the  mortgage,  and  therefore 
the  only  effectual  mode  of  making  the  mort- 
gage is  for  the  mortgagee  to  take  and  hold 
actual  possession  of  the  property."  2  Cob- 
bey,  Chat.  Mortg.  §  578,  says:  "When  the 
mortgagor  resides  out  of  the  state,  and  the 
only  provision  for  the  recording  of  the 
mortgage  is  that  it  shall  be  recorded  in  the 
countv  or  town  of  the  residence  of  the 
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mortgagor,  the  mortgagee  must  take  and 
hold  possession  of  the  mortgaged  property 
as  if  there  were  no  law  for  the  mortgaging 
of  chattels."  The  registry  acts  were  "en- 
acted to  modify  .  .  .  the  rule  of  the 
common  law,  which  made  every  chattel 
mortgage  of  articles  capable  of  manual  de- 
livery unaccompanied  with  change  of  pos- 
session of  the  things  mortgaged  prima 
facie  void  as  to  creditors  of  and  bona  fide 
purchasers  from  the  mortgagor;  to  give  se- 
curity to  mortgagees  by  malung  their  mort- 
gages, unaccompanied  with  possession  of  the 
property,  valid  when  recorded,  and  by  the 
same  record  to  protect  creditors,  and  pur- 
chasers against  secret  trusts."  Pyeait  v. 
Powell,  2  C.  C.  A.  370,  10  U.  S.  App.  206. 
51  Fed.  554.  And  the  court  of  appeals  for 
the  eighth  circuit,  in  the  same  case  says: 
"The  registry  act  .  .  .  was  in  the  na- 
ture of  a  police  regulation  of  that  state." 
It  is  argued  that  because  the  effect  of  this 
statute  is  to  prohibit  a  nonresident  from 
entering  into  a  contract  whereby  he  may 
place  a  mortgage  upon  his  chattels  and  at 
the  same  time  hold  possession  of  thenci,  it  is 
unconstitutional  as  prohibiting  the  right 
to  contract  in  relation  to  one's  personal 
property.  But  it  must  be  remembered  that 
when  a  contract  is  subversive  of  the  public 
interest,  or  against  public  morals,  or  affects 
the  public  welfare,  the  legislature  may  con- 
trol the  manner  in  which  the  contract  shall 
be  executed,  and,  to  some  extent,  at  least 
in  such  cases,  control  the  right  to  contract 
at  all.  "The  right  to  contract  is  not  un- 
limited. The  conflicting  interests  of  in- 
dividuals make  this  impossible.  Rights  in 
coniiict  with  each  other  cannot  be  unlim- 
ited. Duties  to  persons,  to  society,  the 
public,  and  the  government  are  imposed  on 
every  individual.  Every  man,  when  he  en- 
ters* into  society,  undertakes  to  perform 
these  duties,  and  necessarily  surrenders 
some  rights  or  privileges  on  account  of  his 
relations  to  others.  His  right  to  contract 
becomes  subject  to  these  duties,  among 
which  is  the  duty  to  so  conduct  himself  and 
use  his  own  property  as  not  to  unnecessa- 
rily injure  another.  He  submits  himself  to 
such  restraints  and  burdens  as  may  conduce 
to  the  general  comfort,  health,  and  prosper- 
ity of  the  state.  To  conserve  and  enforce 
these  rights  and  duties,  the  government  can 
impose  such  restrictions  upon  his  actions  as 
may  be  appropriate  for  that  purpose.  'This 
power  inheres  in  every  sovereignty,  and  is 
essential  to  the  maintenance  of  public  order 
and  the  preservation  of  mutual  rights  from 
the  disturbing  conflicts  which  would  arise 
in  the  absence  of  suiy  controlling  regulating 
authoritv.'  "  Leep  v.  8t.  Louis,  I.  J/,  d  5. 
R.  Co.  .58  Ark.  415,  23  L.  R.  A.  264,  25  S. 
W.  75;  Budd  v.  New  York,  143  U.  S.  517, 
36  I.,  ed.  247,  4  Inters.  Com.  Rep.  45.  12 
Sup.  Ct.  Rep.  468.  And  it  is  not  necessary 
that  the  contract  thus  brought  within  the 
control  of  the  legislature  shall  be  a  public 
one,  or  relate  to  public  matters  in  which 
the  government  or  the  people  collectively 
shall  have  property  rights.  It  is  sufficient 
if  it  relate  to  a  matter  in  which  the  public 
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-ure  interested.  A  contract  for  interest  on 
borrowed  money  between  two  individuals  is 
purely  personal  and  private,  and  yet  all 
will  now  agree  that  the  usury  laws  are  con- 
stitutional; and  yet  by  these  laws  a  con- 
tract for  a  larger  rate  of  interest  than  that 
prescribed  by  the  statute  renders  such  a 
•contract  void  as  to  such  excess  of  interest, 
or  the  whole  interest,  or  as  to  the  entire 
•  contract,  according  to  the  language  of  the 
statute.  In  Budd  v.  New  York,  143  U.  S. 
517,  30  L.  ed.  247,  4  Inters.  Com.  Rep.  45, 
12  Sup.  Ct.  Rep.  468,  the  Supreme  Court 
of  the  United  States  held  that  the  legisla- 
ture had  the  power  to  fix  the  maximiun  rate 
to  be  charged  by  the  owner  of  a  private  ele- 
vator. It  has  frequently  been  held  that  the 
legislature  can  regulate  or  prohibit  the 
sale  or  manufacture  of  oleomargarine,  for 
the  purpose  of  protecting  the  public  against 
fraud.  Poicell  v.  Pennsylvania,  127  U.  S. 
078,  32  L.  ed.  253,  8  Sup.  Ct.  Rep.  992, 
1267,  114  Pa.  265,  60  Am.  Rep.  350,  7  Atl. 
1/13;  State  v.  Addington,  12  Mo.  App.  214, 
77  Mo.  110.  The  same  powei*s  are  exercised 
in  the  enactment  of  our  statutes  of  frauds, 
which  render  certain  contracts  void  unless 
in  writing,  although  such  contracts  are  pri- 
vate and  personal.  And  one  of  the  princi- 
pal reasons,  if  not  the  controlling  one,  in 
the  enactment  of  our  registry  laws,  is  to 
prevent  secret  trusts  to  be  fraudulently 
used;  not  as  against  the  parties  to  the  in- 
strument, but  as  against  the  people  gener- 
ally. It  is  a  matter  in  which  everyone  who 
buys  and  sells  goods  and  chattels  has  an 
interest.  And  therefore  the  subject  is  with- 
in the  constitutional  powers  of  the  legisla- 
ture, and,  although  a  matter  of  private 
contract,  may  be  regulated  by  the  legisla- 
ture, even  to  declaring  such  contracts  void; 
and,  although  such  legislation  may  be  un- 
wise, and  work  hardships,  yet  the  courts  can- 
not interfere  without  usurping  powers  com- 
mitted to  another  department  of  the  gov- 
«;rnment.  The  appeal  must  be  to  the  legis- 
lature or  to  the  ballot  box,  not  to  the  judi- 
-ciary.  Powell  v.  Pennsylvania,  127  U.  S. 
678,  32  L.  ed.  253,  8  Sup.  Ct.  Rep.  992, 
1257.  And  it  matters  not  whether  the  leg- 
islation be  by  virtue  of  the  police  powers 
of  the  state  or  by  virtue  of  powers  in  the 
nature  of  the  police  power.  The  reasoning 
in  both  cases  would  be  the  same.  In  the 
above-cited  case  of  Powell  v.  Pennsylvania, 
the  Supreme  Court  of  the  United  States 
says:  *" Whether  the  manufacture  of  oleo- 
margarine, or  imitation  butter,  of  the  kind 
described  in  the  statute,  is  or  may  be  con- 
ducted in  such  a  way,  or  with  such  skill  or 
secrecy,  as  to  baffle  ordinary  inspection,  or 
whether  it  involves  such  dangers  to  the  pub- 
lic health  as  to  require,  for  the  protection 
of  the  people,  the  entire  suppression  of  the 
business,  rather  than  its  regulation  in  such 
maimer  as  to  permit  the  manufacture  and 
sale  of  articles  of  that  class  that  do  not  con- 
tain noxious  ingredients,  are  questions  of 
fact  and  of  public  policy  which  belong  to 
the  legislative  department  to  determine. 
And  as  it  does  not  appear  upon  the  face  of 
'the  statute,  or  from  any  facts  of  which  the 
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court  must  take  judicial  cognizance,  that  it 
infringes  rights -secured  by  the  fundamental 
law,  the  legislative  determination  of  those 
questions  is  conclusive  upon  the  courts.  It 
is  not  a  part  of  their  function  to  conduct 
investigations  of  facts  entering  into  ques- 
tions of  public  policy  merely,  and  to  sustain 
or  frustrate  the  legislative  will,  embodied 
\u  statutes,  as  they  may  happen  to  approve 
or  disapprove  its  determination  of  such 
questions.  The  power  which  the  legisla- 
ture has  to  promote  the  general  welfare  is 
very  great,  and  the  discretion  which  that 
department  of  the  government  has  in  the 
employment  of  means  to  that  end  is  very 
large."  And  to  the  same  effect  are  Plum- 
ley  V.  Massachusetts,  155  U.  S.  461,  39  L. 
ed.  223,  5  Inters.  Com.  Rep.  590,  15  Sup. 
Ct.  Rep.  154;  Mugler  v.  Kansas,  123  U.  S. 
623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273; 
Leisy  v.  Hardin,  135  U.  S.  100,  34  L.  ed. 
128,  3  Inters.  Com.  Rep.  36,  10  Sup.  Ct. 
Rep.  681.  Does  it  *'appear  on  the  face  of 
this  statute,  or  from  facts  of  which  the 
court  must  take  judicial  cognizance,"  that 
it  "infringes  on  rights  secur^  by  the  funda* 
mental  law?"  The  statute  was  intended  to 
secure  the  people  from  frauds  arising  from 
secret  trusts,  and,  as  this  affected  the  in- 
terest of  the  people,  the  legislature  had  full 
and  ample  power  to  pass  it,  and  this  power 
reached  the  nonresident  as  well  as  the  resi- 
dent. But,  if  nonresidents  who  execute  this 
class  of  instruments  in  the  state  are  not  to 
be  affected  by  the  act,  but  are  to  be  left  in 
the  same  attitude  in  which  they  were  be- 
fore, then  the  legislature  has  but  half  per- 
formed its  duty,  and  the  enforcement  of  the 
law  depends  upon  the  fact  as  to  who  exe- 
cuted the  instrument.  If  the  instrument 
should  be  executed  by  a  resident,  the  peo- 
ple would  be  protected;  if  by  a  noresident, 
not;  and  as  to  all  such  instruments  exe- 
cuted by  them  the  same  evils  would  continue 
to  exist.  But  it  is  said  the  legislature 
could  have  granted  full  relief  by  requiring 
the  moi*tgage  executed  by  a  nonresident  to 
be  recorded  in  the  county  in  which  the  prop- 
erty was  situated,  instead  of  requiring  the 
mortgagee  to  take  possession  of  the  prop- 
erty. And  it  is  true  the  legislature  could 
have  done  this.  But  if,  in  its  judgment,  it 
were  deemed  that  the  public  interest  would 
be  best  subserved  by  adopting  the  (me 
course  rather  than  the  other,  is  not  its  judg- 
ment final?  Can  the  courts  control  it  in 
a  matter  of  judgment  as  between  two  reme- 
dies? Certainly  not.  From  the  very  cir- 
cumstances of  the  case  in  this  particular, 
the  legislature  was  powerless  to  place  resi- 
dents and  nonresidents  upon  the  same  foot- 
ing, and  no  <»ie  will  doubt  but  that,  if  leg- 
islation were  necessary  at  all,  it  was  neces- 
sary in  the  one  case  as  well  as  in  the  other; 
that  the  evils  resulting  from  the  use  of  un- 
recorded mortgages  with  possession  of  the 
property  in  the  hands  of  the  mortgagor 
were  as  great,  and  demanded  a  remedy  to 
the  full  extent,  when  executed  by  a  nonresi- 
dent as  by  a  resident.  If,  then,  the  legisla- 
ture, in  its  wisdom,  and  exercising  its  best 
judgment,  concluded  that  as  to  nonresident 
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inortgagors,  who,  from  the  fact  that  they 
did  not  live  in  the  state,  could  not  record 
their  mortgages  in  a  county  of  their  resi- 
dence in  the  state,  should  be  required  to 
turn  over  the  possession  of  the  mortgaged 
property  to  the  mortgagee,  instead  of  re- 
quiring such  mortgages  to  be  recorded  in 
the  county  where  the  property  was  situated, 
it  had  the  power  to  do  so.  This  is  what 
the  common  law  required  to  be  done,  and, 
if  not  done,  the  mortgage  as  to  third  per- 
sons was  prima  facie  fraudulent  and  void. 
The  statute  only  makes  conclusive  that 
which  was  before  prima  facie.  The  ri^ht 
to  execute  a  mortgage  so  as  to  cresite  a  hen 
as  to  third  parties  is  not  interfered  with 
except  tliat  the  manner  in  which  it  shall  be 
done  is  regulated  by  statute.  The  fact  that 
the  mode  prescribed  for  the  nonresident 
may  be  more  inconvenient  than  that  pre- 
scribed for  the  resident  is  not  because  the 
statute  intends  to  make  a  discrimination, 
but  because  of  the  situation  of  the  parties, 
and  because,  in  the  judgment  of  the  law- 
niaking  power,  no  other  as  effective  way 
could  be  adopted  for  the  protection  of  the 
public. 

The  next  contention  is  that,  inasmuch  as 
it  was  conceded  at  the  last  trial  below  that 
the  attaching  creditor  had  actual  notice  of 
the  existence  of  the  mortgages,  no  record 
of  them  was  necessary  as  to  him;  that,  as 
far  as  he  was  concerned,  actual  notice  vali- 
dated the  mortgages.  If  it  be  true  that  the 
statutes  of  Arkansas,  contained  in  Mans- 
field's Digest,  as  they  had  been  construed 
by  the  supreme  court  of  that  state  prior  to 
the  time  they  were  extended  over  this  ju- 
risdiction, are  binding  upon  us,  then  this 
contention  cannot  be  maintained,  for  that 
state  has  held  in  many  decisions,  and  with- 
out an  exception,  that  an  unrecorded  mort- 
gage, with  possession  of  the  mortgaged 
property  in  the  mortgagor,  created  no  lien 
as  to  third  parties,  whether  there  was  ac- 
tual notice  or  not;  and  this  was  decided, 
and  authorities  cited,  when  the  case  was 
last  before  us.  In  Gross  v.  Fomhey,  54 
Ark.  179,  16  S.  W.  463,  the  supreme  court 
of  Arkansas  says:  "We  have  no  hesitation 
in  saying  that  under  the  statutes  of  this 
state  an  order  of  attachment  becomes  a  lien 
upon  the  property  of  the  defendant,  subject 
to  seizure  on  execution  for  the  debts  of  the 
defendant  in  the  county  from  the  time  the 
order  comes  to  the  hands  of  the  officer;  and 
til  at  by  levy  of  the  attachment  and  judg- 
ntent  sustaining  the  same,  such  inchoate  lien 
is  perfected,  and  takes  precedence  of  the  lien 
of  a  mortgage  executed  before  the  order  of 
attachment  came  to  the  hands  of  the  officer, 
but  not  recorded  till  afterwards.  Though 
good  between  the  parties,  until  filed  for  rec- 
ord under  this  statute  the  lien  of  a  mort- 
gage as  to  third  parties  has  no  existence, 
nnd  is  not  binding  upon  them,  though  they 
have  actual  notice  of  it."  In  the  case  of 
Dodd  V.  Parker,  40  Ark.  536,  the  same  court 
says:  "Our  statute  of  mortgages  .  .  . 
is "  peculiar.  It  pro\'ides  that  every  mort- 
gage shall  be  a  lien  on  the  mortgaged  prop- 
erty from  the  time  it  is  filed  for  record, 
68  L.  R.  A. 


and  not  before;  which  filing  shall  be  notice- 
to  all  persons  of  the  existence  of  the  mort- 
gage. And  it  cannot  be  legally  filed  for 
record  until  it  has  been  properly  acknowl- 
edged. Hence,  it  has  been  uniformly  held 
in  this  state  that  an  unregistered  mort- 
gage, or  one  which  has  been  improperly  ad- 
mitted to  registration,  constitutes  no  lien 
upon  the  mortgaged  property  as  against  a 
stranger,  notwithstanding  he  may  have  ac- 
tual knowledge  of  its  existence."  In  Jaco- 
way  V.  Qault,  20  Ark.  190,  73  Am.  Dec  494, 
the  court  says:  "A  mortgage  not  acknowl- 
edged or  proven  and  recorded,  as  required 
by  the  statute,  though  good  between  the 
parties  to  it,  is  not  vaUd  as  against  subse- 
quent purchasers  or  encumbrancers  of  the 
mortgaged  premises,  though  they  may  have 
actual  notice  of  the  existence  of  the  mort- 
gage." In  Watson  v.  Thompson  Lumber 
Co.  49  Ark.  83,  4  S.  W.  62,— a  case  identi- 
cal with  this  in  all  of  its  features, — the  su- 
preme court  of  Arkansas  says:  "It  ha? 
been  repeatedly  held  by  this  court  that  *a 
mortgage  is  good  between  the  parties  there- 
to, though  not  acknowledged  and  recorded, 
but  constitutes  no  lien  upon  the  mortgaged 
property  as  against  strangers,  unless  it  is 
acknowledged  and  recorded,  even  though 
they  may  have  actual  notice  of  its  exist- 
ence;'" and  then  proceeds  to  decide  the 
principal  question  in  this  case, — ^that  a  non- 
resident can  execute  no  mortgage  without 
turning  over  the  possession  of  the  mort- 
gaged property  to  the  mortgagee,  which  will 
create  a  lien  as  against  strangers  to  the 
instrument.  See  also  Main  v.  Alexander,  9 
Ark.  112,  47  Am.  Dec.  732;  Rannah  v.  Car- 
rington,  18  Ark.  106;  Haskill  v.  Sevier,  25 
Aric.  158.  While  it  is  true  that  there  may 
be  certain  conditions  existing  whereby  this 
court  would  not  be  bound  by  the  previous 
adjudications  of  the  supreme  court  of  Ar- 
kansas upon  a  statute  of  that  state,  extended 
by  act  of  (Congress  over  this  territory,  yet 
this  case  presents  no  such  conditions.  *It 
has  been  repeatedly  decided  by  this  court, 
as  well  as  by  the  court  of  appeals  for  the 
eighth  circuit  and  the  Supreme  Court  of  the 
United  States,  that  a  statute  of  a  state  ex- 
tended over  another  jurisdiction  is  to  be  en- 
forced in  the  latter  jurisdiction  as  inter- 
preted by  the  highest  court  of  the  state 
from  whence  it  came.  Sanger  v.  Flow,  1 
C.  C.  A.  56,  4  U.  S.  App.  32,  48  Fed.  152; 
H^tutsman  County  v.  Wallace,  142  U.  S.  295, 
35  L.  ed.  1018,  12  Sup.  Ct.  Rep.  227.  The 
act  of  Congress  of  May  2,  1890,  extending 
these  statutes  over  the  Indian  territory, 
reads  as  follows:  "That  certain  general 
laws  of  the  state  of  Arkansas,  in  force  at 
the  close  of  the  session  of  the  general  assem- 
bly of  that  state  of  1883,  as  published  in 
1884,  in  the  volume  known  as  Mansfield's 
Digest  of  the  Statutes  of  Arkansas,  .  .  . 
are  hereby  extended  over,  and  put  in  force 
in,  the  Indian  territory,"  Act  of  Congress 
Mav  2,  1890.  §  31  [26*Stat.  at  L.  94,  chap. 
182']  (Ind.  Terr.  Anno.  Stat.  1899,  §31). 
It  is  the  "general  laws  in  force  in  the  state 
of  Arkansas"  at  that  time  which  were  ex- 
tended.    And  the  general  laws  of  that  state 
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in  force  then  were  the  statutes,  not  as  they 
might  be  hereafter  construed,  but  as  they 
uere  then  construed,  by  the  highest  court 
of  Arkansas.  In  other  words,  the  decided 
laws  were  the  general  laws  of  the  state 
then  in  force,  and  it  was  the  general  laws 
then  in  force  that  were  extended;  and 
therefore  the  interpretation  of  the  supreme 
court  of  Arkansas,  had  prior  to  the  exten- 
.**ion  of  the  statute  over  this  territory,  to 
tlie  effect  that  an  unrecorded  mortgage  cre- 
ated no  lien  as  to  strangers  to  the  instru- 
ment, although  they  may  have  had  actual 
notice  of  its  existence,  is,  as  we  have  before 
srtid,  the  statutory  law  of  this  jurisdiction. 
And,  if  tills  were  a  new  question,  undecided 
by  any  court,  from  what  we  conceive  to  be 
it'  correct  interpretation  of  the  statute  we 
would  he  compelled  to  hold  as  the  supreme 
court  of  Arkansas  has  held,  and  range  our- 
s^dves  with  those  states  which  hold  that  ac- 
tual notice  of  the  existence  of  an  linrecorded 
mortgage  creates  no  lien  aa  to  strangers. 
The  language  of  the  statute  is:  "Every 
mortgage,  whether  for  real  or  personal 
property,  shall  be  a  lien  on  the  mortgaged 
property  from  the  time  the  same  is  filed 
.  .  for  record,  and  not  before."  Mans- 
field's Digest,  §  4743  (Ind.  Terr.  Anno.  Stat. 
1S99,  §  3054).  If  not  to  become  a  lien  un- 
til filed  for  record, — if  before  that  time  it  is 
not  to  be  a  lien  at  all, — how  can  actual  no- 
tice of  the  existence  of  a  mortgage  not  filed 
for  record  make  it  a  lien  on  the  property? 
Such  a  construction  would  be  construing 
away  the  very  language  of  the  statute.  In 
the  case  of  Main  v.  Alexcmder^  9  Ark.  112, 
47  Am.  Dec.  732,  supra,  decided  by  the  su- 
preme court  of  Arkansas  in  1848,  it  was  con- 
tended that  the  language  of  the  act  forbade 
a  lien,  even  as  between  the  parties  to  the 
mortgage;  but  that  court  very  properly 
hfld  that,  as  the  recording  acts  were  in- 
ti'nded  to  give  notice  to  strangers  of  an  ex- 
ij^ting  lien  as  between  the  parties,  they 
could  not  have  that  effect  as  to  them,  and 
the  court  then  says:  "The  rights  of  the 
parties  to  a  mortgage,  whether  acknowl- 
edged and  recorded  or  not,  are  precisely  the 
»aine  that  they  were  before  the  passage  of 
the  act  referred  to,  and  the  only  real  differ- 
eiK^e  consists  in  the  fact  that,  although 
actual  notice  may  be  shown,  it  will  consti- 
tute no  answer  to  the  demands  of  strangers, 
and  that  nothing  short  of  an  actual  filing 
for  record  will  be  recognized  as  such  a  no- 
tice as  to  afTect  his  rights."  In  this  case, 
therefore,  we  are  compelled  to  hold  that  the 
fact  that  the  attaching  creditor  had  actual 
notice  of  the  existence  of  these  unrecorded 
mortgages  put  him  in  no  different  condition 
than  if  he  had  had  no  such  notice,  unless  it 
can  be  shown  that  the  mortgages  may  be 
considered  as  at  common  law. 

It  is  contended  that,  inasmuch  as  our  re- 
cording acts  made  no  provision  for  record- 
ing a  mortgage  executed  by  a  nonresident 
mortgagor,  such  luortgages  are  not  affected 
by  it,  and,  as  the  legal  effect  of  all  mortgages 
executed  prior  to  the  enactment  of  the  stat- 
ute in  this  jurisdiction  was  determined  by 
the  rules  of  the  common  law,  so  should 
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I  these   mortgages   be;    and   to   sustain    this 
contention  counsel  rely  on  the  case  of  Py- 
eatt  V.  Powell,  2  C.  C.  A.  367,  10  U.  S.  App. 
'200,    51    Fed.    551.     But   in   that   case    the 
mortgjige    was    executed    and    an   execution 
levied  upon  the  mortgaged  property  before 
j  the  act  of  Congress  extending  the  Arkansas 
,  recording    acts    over    the    Indian    territory' 
'  was  passed.     At  that  time  we  were  without 
any  statute  upon  the  subject.     The  mortga- 
|gor    resided,    and    the   mortgaged    property 
,  was  situated,  in  the  Indian  territoi-y.     The 
court  held  that  while  the  common  law  may 
not  prevail  in  the  Indian  territory,  yet  in 
'  the  Federal  courts,  in  the  absence  of  stat- 
utes repealing  or  modifying  it,  the  common 
I  law  is  the  rule  of  decision  and  guide  of  ac- 
tion; and  therefore,  as  there  was  no  statu- 
I  tory  law  here  relating  to  mortgages,  noth- 
!  ing  requiring  them  to  be  recorded,  or  chang- 
I  ing  the  rule  of  the  common  law,  and  the  ac- 
I  tion    having    been    brought    in    a    Federal 
court,  and   it  having  been  shown  that  the 
I  mortgage  had  been  executed  and  the  posses- 
j  hion  of  the  property  retained  by  the  mort- 
gagor in  good  faith,  the  court  held  that  un- 
der   these    circumstances    the    common-law 
'  rule  must  prevail,  and  formulated  the  rule 
as  follows:     **The  rule  of  the  common  law 
j  is  that  a  mortgage  of  personal  property,  un- 
accompanied with  possession,  is  prima  facie 
I  void  as  to  creditors  of  the  mortgagor;  yet 
'the  presumption  of  fraud  arising  from  that 
circumstance  may  be  rebutted  by  explana- 
tions showing  the  transaction  to  be  fair  and 
honest,  atid  giving  a  reasonable  account  of 
the  retention  of  possession."     But  this  rule, 
however,  was  applied  in  the  case  solely  be- 
cause the  action  was  pending  in  a  Federal 
court,   and   there  was  no  statute  changing 
the  common  law  as  a  rule  of  decision  for 
that  court.     But  there  has  since  been  an  act 
of   Congress  extending   over   this  territory, 
among  many  others,  the  recording  statutes 
of     the     state     of     Arkansas,    and    thereby 
changing  the  rule  of  decision  in  this  par- 
ticular from  the  common  law  to  the  statu- 
tory law  as  it  existed  in  Arkansas  in  1883, 
and  this  law  was  in  force  here  at  the  time 
the   mortgages  in  this  case   were  executed 
and  the  writ  of  attachment  le\ded  upon  the 
property.     By    the    act    of    Congress,     the 
whole  system  relating  to  the  recordation  of 
mortgages,  and  to  their   liens,   and  to  the 
efl'ect  of  such  recordation,  in  the  state  of 
Arkansas,    as    they    had    existed    there    for 
many  years,  was  extended  over  the  Indian 
territory.     The  whole  subject  was  embraced 
by  the  act.  bringing  it  strictly  within  the 
rule.  Kxp'-cssio  nnius  est  exclusio  alteriua. 
If  the  statute  provided  no  place  for  record- 
ing  a  mortgage 'executed  by   a   nonresident 
mortgagor,  it  intended  it.     If,  in  the  wis- 
dom of  the  legislature,  it  was  thought  best 
that  in  such  case  the  mortgagee  should  be 
required    to   take    possession   of   the   mort- 
gaged property  rather  than  to  allow  him  to 
record  it  at  the  place  where  the  mortgaged 
property  should  be  situated,  it  had  the  pow- 
er to  do  so;  and  the  reason  for  such  action 
as  to  personal   property  is  apparent.     To- 
day  the   nonresident   owner   of   chattels,  a 
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man  who  may  be  in  to-day  and  out  to-mor- 
row, may  place  a  mortgage  upon  them,  and 
record  it  in  the  county  where  situated;  in 
a  week  hence  he  may  have  them  in  a  county 
100  miles  away,  and,  keeping  secret  the 
fact  that  he  had  executed  a  mortgage  upon 
them,  and  had  it  recorded  in  one  of  the 
counties  tlirough  which  he  had  passed,  he 
may  deal  with  them  as  his  own,  and  convey 
or  otherwise  dispose  of  them  as  his  owp, 
and  thus  defeat  the  very  object  of  the  re- 
cording acts.  The  very  difficulty  of  locat- 
ing the  place  of  record  in  such  cases  would 
render  the  statute  almost  a  nullity.  Cer- 
tainly the  legislature  never  intended  that 
any  mortgages  executed  in  the  state  should 
be  left  subject  to  the  same  abuses  and  liable 
to  the  same  fraudulent  uses  as  they  were 
before  the  act.  If,  however,  the  contention 
of  learned  counsel  for  appellee  be  correct 
that  all  mortgages  executed  by  nonresidents 
of  the  state  are  to  be  considered  and  treated 
as  at  conunon  law«  then  as  to  them  all  of 
the  evils  intended  to  be  corrected  still  ex- 
ist, and  nonresident  mortgagors  are  given  the  | 
advantage  over  residents  to  the  extent  that 
they  may,  by  the  use  of  such  instruments, 
continue  the  creation  of  secret  trusts  and 
such  other  fraudulent  acts  as  the  statute 
intended  to  remedy.  Besides,  we  would  be 
placed  in  the  remarkable  condition  of  hav- 
ing two  rules  of  decision  for  our  courts, — 
the  statutory  rule  for  resident  and  the 
common-law  rule  for  nonresident  mortga- 
gors. Before  the  passage  of  the  statute,  all 
mortgages  in  Arkansas  were  at  the  common 
law,  and  it  was  the  evils  attendant  upon  the 
use  of  the  common-law  mortgage  that  the 


act  intended  to  remedy,  and  it  would  be  ab- 
surd to  claim  that  the  legislature  istotded 
to  correct  the  evil  when  the  mortgage 
should  be  executed  by  one  class  of  peopk. 
and  not  when  executed  by  another.  In  vs 
opinion,  it  was  intended  by  the  act  titat  in 
the  execution  of  a  mortgage  by  a  nonreai- 
dent  mortgagor  upon  property  in  the  atite. 
so  as  to  create  a  hen  as  to  third  parties,  B^ 
tual  delivery  of  possession  to  the  mortgafK 
and  retention  of  possession  by  him  must  bt 
had ;  and,  if  intended,  it  is  the  conunsiiti  of 
the  l^slature,  and  must  become  our  sUts- 
tory  rule  of  decision.  If  this  be  not  tr*. 
then  all  of  the  states  which  have  beeo  €» 
forcing  this  statute  in  accordance  with  tk 
view  here  expressed  are  at  fault,  for  tbc 
same  objection  made  here  would  hold  good 
as  to  any  of  the  states  having  the  suae 
statute.  We  therefore  hold  that  the  eJect 
of  the  statute  was  to  require  all  mortgages 
executed  by  nonresidents  of  this  territorr. 
before  they  could  become  liens  as  to  third 
parties,  to  be  accompanied  by  posse^oo  of 
the  mortgaged  property  by  the  mortgagee, 
and  that  such  legislation  was  oonstitutional 
And  we  further  hold  that  a  mortgage  not 
filed  for  record  created  no  lien  as  to  stran 
gers,  although  they  may  have  actual  notke 
of  its  existence. 

The  judgment  of  the  United  States  Court 
for  the  Northern  District  i«  therefore  n- 
versed  J  and  at  the  request  of  counsel  for  all 
the  parties,  made  here  in  open  court,  judg- 
ment is  here  rendered  for  the  appellaaU, 
saving  to  the  appellees  all  of  their  righU 
of  appeal  to  the  United  States  Cimnt 
Court  of  Appeals  for  the  Eighth  Circuit 
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EVAXS-SNTDER-BUEL     COMPANY,    Plff. 
in  Err., 

V. 

William  McFADDEN  et  al. 
(44  C.  C.  A.  494,  105  Fed.  2&3.) 

1.  Tbe  inhibition  agrainiit  tbe  impair- 
ment of  contracts,  contained  in  U.  S. 
Const,  art.  1,  S  10,  is  not  applicable  to  Con- 
gress. 

2.  Judgrmenta  are  not  contracts,  wltbln 
the  prohibition  by  the  Federal  Constitution 

'  of  legislation,  tending  to  impair  contracts. 

8.  An  attacbinent  lien^^at  least  nntil  a 
final  Jadflrment  la  entered  in  tbe  caae 
—may  be  impaired,  displaced,  or  de- 
stroyed by  legislative  enactments,  in  tbe  ab- 
sence of  any  prohibition  of  retroactive  or  re* 
troBpective  laws. 

4.  A  Jndarment  by  default  aflralnat  tbe 
debtor  in  an  attacbment  anit  does  not 


Note. — For  Judgments  as  contracts  within 
the  constitutional  provision  against  impair- 
ment of  obligation  of,  see  also,  in  this  series, 
Rockwell  V.  Butler  (Colo.)  17  L.  R.  A.  611  and 
note;  also  Bettman  v.  Cowley  (Wash.)  40  L. 
R.  A.  816 ;  and  Sherman  v.  Langham  (Tex.) 
39  L.  R.  A.  258. 
58  L.  R.  A. 


'  establish  the  lien  against  the  claim  of  in  io- 

I  tervening  mortgage  creditor  so  as  to  prei'e&t 

j  a    subsequent    statute   validating   mortga^ 

!  from  operating  to  defeat  the  attachment  lica. 

iSnnhorn,  Circuit  Judge,  dis^nts.'* 
(December  11,  1900.) 

ERROR  to  the  United  States  Court  of  Ajh 
peals  in  the  Indian  Territory  to  rcTiev 
a  judgment  reversing  a  judgment  in  fsnr 
of  intervener  in  an  attachment  suit  brought 
to  collect  a  debt  against  John  R.  Blod^eront 
of  cattle  claimed  by  intervener  under  a 
chattel  mortgage.    Reversed. 

Statement  by  Tbayer,  Circuit  Judge: 
llie  record  in  this  case  discloses  tbe  fol- 
lowing facts,  in  the  light  of  which  it  is  to 
be  determined:  On  June  17,  1896,  the 
Evans-Snider-Buel  Company,  the  priodptl 
plaintiff  in  error,  held  two  deeds  d  tm^ 
in  the  nature  of  mortgages,  one  dated  April 
23,  1896,  and  the  other  May  19,  1896,  cov- 
ering about  6,775  head  of  cattle,  which 
deeds  of  trust  had  been  executed  by  John  B. 
Blocker,  who  was  at  the  time  a  resident  and 
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citizen  o.f  Bexar  county,  state  of  l^exas. 
The  cattle  described  and  covered  by  the 
two  deeds  of  trust  were  at  the  time  in  pas- 
ture near  the  town  of  Muscogee,  in  the 
Creek  Nation  of  the  Indian  territory.  The 
deeds  of  trust  were  given  to  secure  the  pay- 
ment of  notes  executed  by  John  R,  Blocker 
to  the  amount  of  about  $130,000,  which  were 
held  at  the  time  by  the  Evans-Snider-Buel 
Company,  and  represented  money  that  had 
lieen  advanced  by  that  company  to  Blocker 
to  enable  him  to  purchase  the  cattle  in  con- 
troversy. The  testimony  shows  without 
any  contradiction  that  Blocker  had  not  ad- 
vanced any  money  of  his  own  to  piurchasc 
the  cattle,  but  that  they  had  been  acquired 
with  funds  furnished  for  that  purpose  by  the 
Evans-Snider-Buel  Company.  Both  deeds 
of  trust  were  filed  for  record  and  were  re- 
corded, within  a  day  or  two  after  their  exe- 
cution, in  the  clerk's  office  of  the  United 
States  court  for  the  northern  district  of  the 
Indian  territory,  that  being  the  district  in 
which  the  mortgaged  property  was  located. 
One  of  the  mortgages — being  the  one  that 
was  first  executS  to  secure  notes  to  the 
amount  of  $122,184.60 — was  also  recorded, 
the  day  after  it  was  executed,  in  Bexar  coun- 
ty, Texas,  where  the  mortgagor  resided.  On 
June  17,  1896,  William  McFadden  &  Son, 
I  he  defendants  in  error,  commenced  a  suit  by 
attachment  against  John  R.  Blocker  in  the 
United  States  court  for  the  northern  district 
of  the  Indian  territory  upon  a  judgment  in 
:he  sum  of  $55,875.71,  which  the  attaching 
creditors  had  recovered  against  John  R. 
Blocker  in  Jefferson  county,  Texas,  on  May 
■26,  1887.  On  June  29, 1896,  they  caused  the 
writ  of  attachment  in  that  suit  to  be  levied 
on  the  cattle  covered  by  the  aforesaid  deeds 
of  trust,  which  were  then  in  pasture  near 
Mu**cogce,  in  the  Indian  territory.  At  the 
time  of  directing  the  levy  of  the  writ  of  at- 
tachment, McFadden  &  Son  were  aware  of 
the  existence  of  the  two  deeds  of  trust  afore- 
-^aid,  they  having  obtained  a  description  of 
ibe  cattle  on  which  they  directed  the  levy  to 
lie  made  by  examining  the  description  con- 
tained in  said  deeds  of  trust  as  then  record- 
t^d  in  the  Indian  territory.  On  July  14, 
1896,  the  Evans-Snider-Buel  Company  gave 
l>ond  as  interpleader  in  the  cause  in  the  sum 
of  $150,000,  and,  having  given  such  bond  in 
iureordance  with  law,  was  permitted  to  re- 
tain possession  of  the  attached  cattle.  The 
writ  issued  in  the  attachment  suit  was  re- 
turnable on  the  3d  day  of  December,  1896, 
and  at  the  return  term  of  the  writ,  to  wit, 
on  January  27,  1897,  the  Evans-Snider-Buel 
I'ompany  filed  its  interplea  in  due  form,  as- 
serting therein  that  the  cattle  were  not  sub- 
ject to  seizure  and  sale  as  the  property  of 
ilohn  R.  Blocker,  but  were  its  property. 
Two  days  later,  to  wit,  January  29,  1897, 
iudgment  by  default  in  the  sum  of  $55,875.- 
7 1  was  rendered  against  J.  R.  Blocker  in  the 
attachment  suit,  he  having  failed  to  make 
answer  to  the  complaint.  Subsequently  the 
issue  arising  on  the  interplea  in  the  case  as 
l»€tween  the  Evans- Sniaer-Buel  Company 
and  William  McFadden  &  Son  was  twice 
tried,  and  resulted  on  each  occasion  in  a 
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verdict  in  favor  of  the  interpleader  and 
against  the  attaching  creditor,  which  judg- 
ments, however,  were  in  each  instance  re- 
versed on  appeal  by  the  United  States  court 
of  appeals  m  the  Indian  territory.  The 
opinion  of  that  court  on  the  first  appeal  is 
reported  in  2  Ind.  Terr.  260,  ante,  878,  48 
S.  W.  1043.  On  the  last  reversal  the  Unit- 
ed States  court  of  appeals  in  the  Indian 
territory  rendered  a  judgment  in  favor  of 
the  attaching  creditors  and  against  the  in- 
terpleader and  the  sureties  on  its  bond  in 
the  sum  of  $72,250.35.  The  interpleader 
has  brought  the  case  to  this  court  for  re- 
view. 

Argued  before  Caldwelly  Sanhorny  and 
Thayer,  Circuit  Judges. 

Messrs.  U.  M.  Rose,  H.  M.  Pollard,  C. 
B.  Stuart,  W.  E.  Hemingway,  and  G.  B. 
Rose,  for  plaintiff  in  error. 

Messrs.  W.  T.  Hntohings,  N.  B. 
Mazey,  and  J.  B,  Clayton  for  defendants 
in  error. 

Tbayer,  Circuit  Judge,  delivered  the 
opinion  of  the  court : 

Among  the  nimicrous  chapters  of  Mans- 
field's Digest  of  the  Laws  of  Arkansas  which 
were  extended  over  and  put  in  force  in  the 
Indian  territory  bv  the  act  of  Congress  of 
May  2,  1890  (26  Stat,  at  L.  81,  95,  chap. 
182),  was  chapter  110,  entitled  Mortgages, 
which  chapter  contains,  among  others,  the 
following  sections: 

"Sec.  4742.  All  mortgages,  whether  for 
real  or  personal  estate,  shall  be  proved  or 
acknowledged  in  the  same  manner  that 
deeds  for  the  conveyance  of  real  estate  are 
now  required  by  law  to  be  proved  or  ac- 
knowledged; and  when  so  proved  or  ac- 
knowledged shall  be  recorded, — if  for  lands, 
in  the  county  or  counties  in  which  the  lands 
lie,  and,  if  for  personal  property,  in  the 
county  in  which  the  mortgagor  resides. 

"Sec.  4743.  Every  mortgage,  whether  for 
real  or  personal  property,  shall  be  a  lien  on 
the  mortgaged  property  from  the  time  the 
same  is  filed  in  the  recorder's  office  for  rec- 
ord, and  not  before;  which  filing  shall  be 
notice  to  all  persons  of  the  existence  of  such 
mortgage." 

Prior  to  the  adoption  of  the  chapter  con- 
cerning mortgages  as  the  law  of  the  Indian 
territory,  it  had  been  decided  by  the  su- 
preme court  of  Arkansas  in  Main  v.  Alexan- 
der, 9  Ark.  112,  47  Am.  Dec.  732,  that  by 
force  of  the  aforesaid  sections  a  mortgage 
on  personal  property  executed  in  that  state 
was  jLfood  as  between  the  parties  thereto, 
though  not  acknowledged  and  recorded;  but 
that  it  constitutes  no  lien  upon  the  mort- 
jyaged  property  as  against  strangers  until 
it  is  acknowledged  and  recorded  in  the  mode 
prescribed  bj'  the  statute,  although  they 
have  actual  notice  of  its  existence.  The 
doctrine  last  stated  had  been  recognized  and 
enforced  in  the  state  of  Arkansas  in  several 
other  cases  prior  to  May  2,  1890,  but  in 
some  cases — notably  in  Martin  v.  Ogden,  41 
Ark.  186,  192,  and  in  Ford  v.  Burks,  37 
Ark.  91,  94 — it  had  been  criticised  as  harsh 
and  unjust,  and  not  in  harmony  with  equit- 
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able  principles  as  they  prevail  elsewhere. 
It  had  also  been  decided  as  early  as  1886  in 
Watson  V.  Thompson  Lumber  Co.  49  Ark. 
83,  4  S.  W.  62,  that  a  foreign  corporation, 
not  being  a  resident  of  that  state,  could  not 
execute  a  mortgage  on  personal  property  lo- 
cated in  that  state,  which  it  owned,  and,  by 
placing  it  of  record,  create  a  lien  which 
would  be  good  as  against  strangers.  In 
Mai7i  V.  Alexander  the  controversy  arose  be- 
tween a  mortgagee  whose  mortgage  was  re- 
corded, but  not  properly  acknowledged,  and 
a  creditor  of  the  mortgagor,  who  had  at- 
tached the  mortgaged  property  subsequent 
to  tlic  execution  and  record  of  the  mort- 
gage: and  it  was  decided  that  the  lien  of 
the  attaching  creditor  was  paramount.  In 
the  case  of  Watson  v.  Thompson  Lumber 
Vo.  the  controversy  arose  between  a  mort- 
gagee who  held  a  mortgage  executed  by  a 
foreign  corporation  that  was  recorded  in  the 
countj'  where  the  property  was  situated  and 
certain  judgment  creditors  of  the  mortgagor 
comj)any  who  had  caused  executions  to  be 
levied  on  the  mortgaged  property  subse- 
quent to  the  execution  and  recording  of  the 
mortgage,  and  it  was  held  that  the  lien  of 
the  judgment  creditors  was  paramount  to 
that  of  the  mortgagee.  On  Februaiy  3, 
1897  (29  Stat,  at  L.  510,  chap.  136),  Con- 
gress passed  an  act  to  the  following  effect: 

"That  sfHjtion  forty-seven  hundred  and 
forty-two  of  Mansfield's  Digest  of  the  Laws 
of  Arkansas,  heretofore  put  in  force  in  the 
Indian  territory,  is  hereby  amended  by  add- 
ing to  said  section  the  following:  'Provid- 
ed, that  if  the  mortgagor  is  a  nonresident  of 
the  Indian  territory  the  mortgage  shall  be 
recorded  in  the  judicial  district  in  which 
the  property  is  situated  at  the  time  the 
mortgage  is  executed.  All  mortgages  of 
personal  property  in  the  Indian  territoiy 
heretofore  executed  and  recorded  in  the  ju- 
dicial district  thereof  in  which  the  property 
was  <5ituated  at  the  time  they  were  executed 
are  hovoby  validated.*  " 

As  this  statute  in  express  terms  validated 
all  mortgages  theretofore  made  by  nonresi- 
dents of  the  Indian  territory  on  personal 
property  there  located  which  had  been  re- 
corded in  the  judicial  district  where  the 
property  was  situated,  and  therefore  em- 
braced and  validated  the  two  mortgages 
that  had  been  executed  by  J.  R.  Blocker  in 
favor  of  the  Evans-Snider-Buel  Company, 
one  of  the  principal  questions  discussed  be- 
fore this  court  concerns  the  power  of  Con- 
gress to  enact  the  statute  aforesaid,  and 
give  to  it  such  retrospective  operation.  It 
will  be  observed  that  William  McFadden  & 
Son.  hereafter  referred  to  as  the  attaching 
creditors,  caused  the  writ  of  attachment  in 
the  action  brought  by  them  against  J.  R. 
Blocker,  the  mortgagor,  to  be  levied  on  the 
cattle  that  were  conveyed  by  the  mortgage, 
about  seven  months  before  the  act  of  Con- 
gress validating  the  mortgage  was  ap- 
proved: also  that  the  judgment  by  default 
was  entered  in  that  case  against  the  at- 
tached debtor  five  days  before  the  law  was 
enacted.  But  when  the  act  was  approved 
the  interplea  of  the  Evans-Snider-Buel  Com- 
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Ipanj^'in  the  attachment  suit  was  still  peod- 
I  ing  and  undetermined,  as  well  as  when  the 
!  judgment  by  default  was  taken,  and  no  trial 
'  of  the  issue  existing  between  the  interplead- 
er aitd  the  attaching  creditors  was  had  un- 
til   several    months   thereafter,   to   wit,    on 
April  20,  1897. 

We  deem  it  wholly  unnecessary  to  in- 
dulge in  any  extended  discussion  of  the 
question  which  has  been  mooted  whether  the 
act  of  Congress  aforesaid  impairs  the  obli- 
gation of  a  contract,  and  is  for  that  reason 
void:  First,  because  the  inhibition  against 
the  exercise  of  such  power  which  is  con- 
tained in  §  10,  art.  1,  of  the  Federal  Consti- 
tution, is  not  addressed  to  the  national  leg- 
islature, but  to  the  legislatures  of  the  se\- 
eral  states  {Mitchell  v.  Clark,  110  U.S. 
G33,  643,  28  L.  ed.  279,  282,  4  Sup.  Ct.  Rep. 
170;  Legal  Tender  Cases,  12  Wall.  457,  20 
L.  ed.  287 ;  Beach,  Modem  Law  of  Con- 
tracts, §  1033}  ;  and,  second,  because  no 
contract  is  disclosed  by  the  record  which 
the  act  of  Congress  in  question  operates  to 
impair.  It  is  true  that  the  attaching  cred- 
itors have  a  judgment  against  J.  R.  Blocker, 
atid  that  judgments  are  sometimes  termetl 
"contracts  of  record;"  but  such  general 
statements  mean  only  that  the  law  will  im- 
ply a  promise  on  the  part  of  a  judgment 
debtor  to  pay  a  judgment  that  has  been  re- 
covered against  him,  and  that  he  may  l)e 
sued  in  form  ex  contractu  on  such  implied 
promise.  A  contract  of  that  nature,  how- 
ever, which  does  not  rest  on  the  mutual  as- 
sent of  the  parties  thereto,  but  is  forced  up- 
on the  judgment  debtor  as  the  result  of  a 
legal  implication,  is  not  such  a  contract  a-a 
the  Federal  Constitution  was  intended  to 
protect  against  legislation  tending  to  im- 
pair its  obligation.  This  proposition  is 
well  established  by  controlling  authority. 
Louisiana  ex  rcL  Folsom  v.  New  Orleans, 
109  I'.  S.  285,  288,  27  L.  ed.  936,  937,  3  Sup. 
Ct.  Rep.  211;  Garrison  v.  New  York,  21 
Wall.  196,  203,  22  L.  ed.  612,  614.  If  the 
act  of  Congress  of  February  3,  1897,  above 
quoted,  is  invalid,  it  is  made  so  by  virtue  of 
the  oth  AnKjndment  to  the  Federal  Consti- 
tution, which,  in  so  far  as  it  is  pertinent 
here,  declares  that  "no  person  shall  .  .  . 
be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law."  This  is  k 
limitation  on  the  power  of  Congress,  and 
the  question  is  whether  the  attaching  cred- 
itors will  be  deprived  of  a  property  right  in 
the  cattle  which  they  have  caused  to  be 
seized  under  the  writ  of  attachment  in  their 
favor  if  the  act  is  given  effect  according  to 
the  manifest  purpose  of  the  lawmaker. 

It  is  urged  in  behalf  of  the  attaching 
creditors  that  the  lien  obtained  by  virtue  of 
the  writ  of  attachment  was  of  such  a  nature 
that  it  could  not  be  impaired  by  an  act  of 
Congress,  even  if  it  had  been  passed  prior 
to  the  entry  of  the  judgment  by  default 
against  J.  R.  Blocker,  the  mortgagor;  and 
certain  authorities  are  cited  in  support  of 
that  contention,  notably  Day  v.  Madden,  9 
Colo.  App.  464,  48  Pac.  1053:  Mulnix  v. 
Spraflin.  10  Colo.  App.  390,  50  Pac.  1078: 
Hall  v.  Stephens,  65  Mo.  670,  681.  27  Am. 
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Rep.  302,  and  Tlanndhs  v.  Felt,  16  Iowa, 
141;  but  three  of  these  cases — the  same  be- 
ing those  that  are  first  cited — were  decided 
in  states  whose  constitutions  at  the  time  de- 
clared that  "no  .  .  .  law  retrospective 
in  its  operation  .  .  .  shall  be  passed," 
and  in  two  of  the  cases  the  rulii^  to  the  ef- 
fect that  tlie  lien  of  an  attachment  cannot 
be  devested  by  a  legislative  enactment  at 
any  time  after  the  writ  is  levied  appears  to 
have  been  based  mainly  on  the  theory  that 
to  give  an  act  of  the  legislature  the  effect 
of  impairing  an  existing  attachment  lien 
would  conflict  with  the  local  constitutional 
provision  last  quoted.  The  Iowa  decision 
in  Hannahs  v.  Felt,  15  Iowa,  141,  does  not 
appear  to  have  been  made  under  the  influ- 
ence of  such  a  constitutional  provision  as 
has  been  adopted  in  Colorado  and  Missouri. 
In  that  case,  however,  the  decision  denying 
the  efficacy  of  a  legislative  act  to  discharge 
the  lien  of  an  attachment  was  based  prin- 
cipally on  the  ground  that  the  act  under 
consideration  did  not  in  terms  attempt  to 
<levest  such  liens,  but  that  its  real  purpose 
was  to  postpone  for  the  time  being  sales  of 
property  belonging  to  persons  in  the  mili- 
tary service,  either  under  a  mortgage,  or 
<leed  of  trust,  or  by  virtue  of  an  execution 
imder  a  judgment  or  decree.  In  so  far, 
liowever,  as  that  decision  lends  support  to 
the  claim  that  an  attachment  lien  cannot 
be  impaired  at  any  time  by  legislative  ac- 
tion, even  where  the  legislature  is  not  de- 
prived of  the  power  to  pass  laws  that  are 
retrospective  in  their  operation,  it  is  not 
only  opposed  to  the  decision  of  this  court  in 
National  Bank  of  Commerce  v.  Beithmann, 
25  C.  C.  A.  101,  49  U.  S.  App.  144,  79  Fed. 
582,  but  to  the  decisions  of  other  courts  in 
•cases  where  the  question  has  been  expressly 
raised  and  decided.  Freiberg  v.  Singer,  90 
Wis.  608,  63  N.  W.  754;  Stephenson  v.  Doe 
ea:  dem.  Wait,  8  Blackf.  508,  513,  46  Am. 
Dec.  489.  Considered  as  an  original  prop- 
osition, the  weight  of  reason,  as  well  as  the 
authorities  on  kindred  questions,  sustain 
the  view  that  an  attachment  lien, — at  least 
until  a  final  judgment  is  rendered  in  the 
case, — ^may  be  impaired,  displaced,  or  de- 
stroyed by  legislative  enactments  which  are 
designed  to  have  that  effect,  and  that  at- 
taching creditors  have  no  just  ground  to 
complain  of  such  legislation.  A  writ  of  at- 
tachment is  nothing  more  than  a  remedy  af- 
forded by  law  for  the  collection  of  a  debt. 
It  is  like  a  capias  ad  respondendum,  and  a 
remedy  of  that  nature  may  be  abolished  at 
.any  time  by  the  legislature  which  created 
it.  The  same  proposition  holds  good  with 
respect  to  all  laws  which  merely  provide 
remedies  for  the  enforcement  of  rights  or 
the  redress  of  grievances.  They  may.  be 
modified  or  repealed  without  reference  to 
the  effect  of  such  legislation  on  pending  ac- 
tions, the  only  limitation  on  the  power  of 
the  legislature  in  this  respect  being  that  an 
adequate  remedy  must  remain  or  be  provid- 
(»d  for  the  enforcement  of  such  existing 
rights  as  have  their  origin  in  private  con- 
tracts. In  actions  ex  contractu  litigants 
.are  not  entitled  to  insist  that  they  shall  be 
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afforded  the  same  remedies  or  be  privileged 
to  plead  all  of  the  defenses  that  were  avail- 
able when  the  contract  was  made,  or  that 
have  accrued  subsequently  imder  existing 
laws;  the  rule  being  that  remedies,  and 
those  rights  pertaining  to  the  remedy  which 
are  purely  of  statutory  creation,  may  be  al- 
tered or  abolished,  even  after  an  action  is 
instituted,  pro\'ided  an  adequate  remedy  re- 
mains for  rights  founded  oa  contract,  and 
that  some  defenses,  such  as  those  existing 
under  usury  laws  and  those  that  have  ac- 
crued under  statutes  of  limitation,  may  be 
withdra^vn,  and  rendered  of  no  avail. 
These  principles  are  so  familiar  that  a  few 
cases  only  need  be  cited  in  their  support. 
Terry  v.  Anderson,  95  U.  S.  628,  633,  24  L. 
ed.  365,  366;  Campbell  v.  Iron-Silver  Min, 
Co.  27  C.  C.  A.  646,  55  U.  S.  App.  150,  83 
Fed.  643,  645;  Wilson  v.  Simon,  91  Md.  1, 
45  Atl.  1022;  Campbell  v.  Holt,  115  U.  S. 
020,  628,  29  L.  ed.  483,  4b6,  6  Sup.  Ct»  Rep. 
209;  Ewell  v.  Daggs,  108  U.  S.  143,  151,  27 
L.  ed.  682,  685,  2  Sup.  Ct.  Rep.  408 ;  Morlcy 
V.  Lake  Shore  d  id.  S.  R.  Co.  146  U.  S.  162, 
108,  36  L.  ed.  925,  928,  13  Sup.  Ct.  R«p. 
54;  Von  Hoffman  v.  Quincy,  4  Wall.  635, 
553,  sub  nom.  United  States  ex  rel.  Von 
Hoffman  v.  Quincy,  18  L.  ed.  403,  409;  But- 
ler v.  Palmer,  1  Hill,  324,  329,  330;  Curtis 
V.  Leavitt,  15  N.  Y.  9,  152,  153;  Sutherland, 
Stat.  Constr.  §  482.  We  are  of  opinion,  there- 
fore, that  a  legislative  body  like  the  Congress 
of  the  United  States,  which  is  not  prohibited 
from  passing  retrospective  or  retroactive 
laws,  has  an  undoubted  power  to  devest  or  im- 
pair an  attachment  lien, — at  least  until 
there  has  been  an  adjudication  that  adequate 
grounds  for  the  attachment  exist,  and  that 
the  lien  of  the  attachment  be  enforced.  The 
power  of  Congress  to  deal  with  a  remedy 
which  it  has  provided  for  the  collection  of 
a  debt  does  not  cease  as  respects  a  suitor 
who  has  simply  taken  the  initial  steps  to 
avail  himself  of  the  remedy,  but  whose 
rights  have  not  been  finally  adjudicated. 
The  power  in  question  continues,  in  any 
event,  until  such  time  as,  by  making  use  of 
the  remedy,  the  suitor  has  acquired  a  title 
to  or  an  interest  in  specific  property  which 
the  parties  to  the  action  are  no  longer  priv- 
ileged to  deny.  It  is  only  at  such  period 
that  his  rights  can  be  said  to  have  become 
N'ested.  Prior  thereto  they  are  merely  con- 
ditional or  inchoate. 

It  is  insisted,  however,  in  behalf  of  the 
attaching  creditors,  that  they  acquired  a 
vested  right  or  a  vested  interest  in  the  cat- 
tle by  the  rendition  of  the  judgment  by  de- 
fault on  January  29,  1897,  which  could  not 
be  impaired  by  a  subsequent  legislative  en- 
actment, and  that  this  proposition  is  ten- 
able, even  if  it  be  true,  as  last  above  held, 
that  prior  to  that  time  the  lien  of  the  at- 
tachment might  have  been  displaced  by  an 
act  of  Congress.  With  reference  to  this 
contention,  it  may  be  said  that  it  is  un- 
doubtedly true  that  by  the  rendition  of  the 
judgment  by  default  Blocker,  the  defendant 
in  the  attachment  suit,  lost  his  right  to 
challenge  the  existence  of  the  grounds  of  at- 
tachment on  account  of  which  the  writ  had 
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been  obtained,  as  well  as  the  right  to  deny 
the  fact  of  his  indebtedness  to  the  attach- 
ing creditors,  or  the  amount  thereof.  These 
were  issues  which  the  defendant  in  the  at- 
tachment suit,  and  he  alone,  was  entitled  to 
raise.  The  Evans-Snider-Buel  Company 
was  not  concerned  therein;  and  it  is  doubt- 
ful, to  say  the  least,  if  it  was  entitled  to  be 
heard  with  respect  thereto,  since  its  right  to 
the  cattle  depended  on  other  considerations. 
But,  be  this  as  it  may,  the  jud;pnent  by  de- 
fault did  not  determine,  as  against  the  par- 
ty last  named,  who  had  intervened  in  the 
attachment  suit,  as  it  had  a  right  to  do,  and 
had  denied  the  right  of  the  attaching  cred- 
itors to  subject  the  attached  property  to  the 
payment  of  their  claims,  that  it  could  be  so 
appropriated.  That  was  an  issue  which  re- 
mained to  be  tried  when  the  act  of  Congress 
of  February  3,  1897,  was  approved,  and  it 
was  in  no  wise  affected  by  the  judgment  by 
default.  It  is  difficult  to  understand,  there- 
fore, why  the  entry  of  that  judgment 
changed  the  status  of  the  case  eo  inatanti 
as  respects  the  interpleader,  and  deprived 
Congress  thenceforth  of  the  power  to  enact 
a  law  which  prior  thereto  it  possessed  the 
power  to  enact.  The  interpleader's  rights 
were  not  adjudicated,  since  the  judgment  by 
default  did  not  determine  that  the  lien  as- 
serted by  the  attaching  creditors  upon  the 
cattle  in  controversy  was  superior  to  the 
lien  which  was  asserted  by  the  interpleader. 
That  question  remained  undecided,  and  was 
left  open,  after  the  judgment  by  default,  for 
future  consideration  and  decision.  The 
phrase  "a  vested  right"  has  no  very  precise  > 
signification.  It  is  an  expression  which  is 
not  used  in  the  I'^ederal  Constitution,  nor  in 
any  of  its  amendments;  the  language  of  the 
6th  Amendment  being  that  "no  person  shall 
.  .  .  be  deprived  of  .  .  .  property 
without  due  prot^ess  of  law."  In  the  law  of 
real  property — where  it  is  most  frequently 
employed — the  word  "vested"  is  used  to  de- 
fine an  estate,  either  present  or  future,  the 
title  to  which  has  become  established  in 
some  person  or  persons,  and  is  no  longer 
subject  to  any  contingency.  And  when  the 
phrase  "a  vested  right"  or  a  "vested  in- 
terest" is  used  in  other  relations,  it  may 
with  reasonable  precision  be  held  to  mean 
some  right  or  interest  in  property  that  has 
become  fixed  or  established,  and  is  no  longer  • 
open  to  doubt  or  controversy.  If  the  words  i 
in  question  are  understood  in  that  sense,  it ! 
cannot  be  said  that  the  attaching  creditors 
acquired  a  vested  right  to  the  cattle,  as 
against  the  interpleader,  by  the  judgment 
in  their  favor  against  Blocker.  Instead,  i 
however,  of  seeking  for  an  exact  definition  i 
of  the  phrase  in  question,  we  think  it  will 
be  more  profitable  for  present  purposes  to  \ 
refer  to  some  of  the  cases,  and  particularly  i 
to  those  whi«h  are  of  controlling  authority 
here,  where  it  has  been  held  that  rights  ac- 
quired in  virtue  of  existing  laws,  and 
claimed  to  be  vested,  were  not  so  far  vested 
as  to  become  property  within  the  meaning 
of  the  Federal  Constitution,  and  to  be  for  I 
that  reason  beyond  the  reach  of  legislative 
action.  Thus,  in  the  case  of  Morley  v.  Lake  ' 
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Shore  d  M.  8.  R,  Co.  146  U.  S.  162,  36  L. 
ed.  025,  13  Sup.  Ct.  Rep.  54,  a  judgment 
had  been  obtained,  wliich,  under  ezistlDg 
laws,  bore  interest  at  a  given  rate.  After 
its  rendition  the  legislature  reduced  the 
rate  of  interest  on  judgments,  doing  so  in 
language  which  made  the  act  applicable  to 
judgments  that  had  been  recovered  before 
the  act  was  passed.  It  was  held  that  this- 
law  neither  impaired  the  obligation  of  a 
contract  nor  deprived  judgment  creditors  of 
their  property  without  due  process  of  law. 
In  Campbell  v.  Holt,  116  U.  S.  620,  628,  29 
L.  ed.  483,  486,  6  Sup.  Ct.  Rep.  209,  the 
right  to  plead  the  statute  of  limitations 
against  a  personal  indebtedness  had  accrued 
in  favor  of  the  debtor  when  the  bar  of  the 
statute  was  removed  by  the  adoption  of  a 
new  constitution.  It  was  held  that  the 
debtor  had  no  right  to  complain.  The  court 
said:  "We  certainly  do  not  understand 
that  a  right  to  defeat  a  just  debt  by  the 
statute  of  limitations  is  a  vested  right  so- 
as  to  be  beyond  legislative  power  in  a  prop- 
er case."  In  Etcell  v.  Daggs,  108  U.  S.  143, 
27  L.  ed.  682,  2  Sup.  Ct.  Rep.  408,  a  right 
which  had  accrued  to  a  debtor  to  plead 
usury  as  a  defense  under  a  law  that  was  in 
force  when  the  contract  was  entered  into- 
waH  taken  away  by  a  subsequent  enactment » 
and  it  was  held  that  no  valid  objection 
could  be  urged  against  such  legislation.  Ii> 
Butler  V.  Palmer,  1  Hill,  324,  it  appeared 
that  at  the  time  of  the  sale  of  a  judgment 
debtor's  land  under  an  execution  the  law- 
allowed  him  a  certain  time  to  redeem,  and 
the  master's  deed  specified  this  period  of  re- 
demption on  its  face.  A  subsequent  stat- 
ute repealed  the  law  granting  such  period 
for  redemption,  and  prescribed  a  shorter  pe- 
riod within  which  the  right  must  be  exer- 
cised. It  was  held  that  the  right  to  redeenv 
within  the  period  named  in  the  master's 
deed  was  not  so  far  vested  that  it  could  not 
be  shortened  by  legislative  action.  See  altao 
People  V.  lAvingston,  6  Wend.  526.  In 
Green  v.  Abraham,  43  Ark.  420,  a  mortgage 
improperly  acknowledged  had  been  placed 
of  record,  which,  by  reason  of  a  defective  ac- 
knowledgment, was  not  notice  to  subsequent 
purchasers  or  lienors.  Afterwards  the 
mortgaged  property  was  attached  under  a 
writ  dgainst  the  mortgagor,  and  thereafter 
the  legislature  validated  the  record  of  the- 
mortgage.  The  mort^gee  having  brought 
replevin  to  recover  tlie  attached  property 
from  one  who  claimed  it  imder  the  aUach- 
ment,  it  was  held,  in  substance,  that  the  in- 
terest of  the  attaching  creditor  in  the  at- 
tached property  was  not  vested,  but  could 
be,  and  that  it  was  in  fact  displaced  by  the 
subsequent  enactment  validating  the  record 
of  the  mortgage.  The  following  cases  are- 
similar  to  those  already  cited,  and,  as  we- 
think,  uphold  the  same  doctrine:  Freeborn 
V.  Smith,  2  Wall.  160,  175,  17  L.  ed.  922. 
923;  Baker  v.  Kilgore,  145  U.  S.  487,  sub 
nom.  Ncilson  v.  Kilgore,  36  L.  ed.  786,  1? 
Sup.  Ct.  Rep.  043;  Terry  v.  Anderson,  95 
C.  S.  628,  633,  24  L.  ed.  365,  366;  Garrison 
v.  Xcic  York,  21  Wall.  196,  205,  22  L.  ed. 
G12,  614;   Louisiana  ex  rel.  Folsom  v.  yeir 
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Orleans,  109  U.  S.  285,  289,  27  L.  ed.  936, 
937,  3  Sup.  Ct.  Rep.  211;  Grinder  v.  Vel- 
son,  9  Gill,  299,  309,  62  Am.  Dec.  694;  Dan- 
ville V.  Pace,  25  Gratt.  1,  15,  18  Am.  iElep. 
t)63;  Satteriee  v.  Matthewson,  16  Serg.  & 
R.  169;  Wilson  v.  Simon,  91  Md.  1,  45  Atl. 
1022.  It  may  be  difficult  in  some  cases  to 
fix  the  precise  date  at  which  a  right  can  be 
said  to  oe  fully  vested^  and  for  that  reason 
to  have  become  property  within  the  mean- 
ing of  the  Federal  Constitution,  when  the 
ri^ht  in  question  is  purely  of  statutory  cre- 
ation, or  has  been  acquired  by  pursuing 
some  remedy  which  the  law  affords  to  suit- 
ors, and  is  m  no  sense  an  obligation  arising; 
out  of  contract;,  but  we  are  of  opinion  that 
the  right  invoked  in  the  case  at  bar  was 
not  vested  on  February  3,  1897,  in  any  such 
sense  as  to  be  outside  the  sphere  of  legisla- 
tive control.  When  called  upon  to  resolve 
questiiMis  like  the  one  in  hand,  the  courts 
have  never  deemed  it  necessary  to  close 
their  eyes  to  the  equities  of  the  case,  but 
have  frequently  permitted  their  judgments 
to  be  iniluenced  by  the  consideration  that 
that  which  the  legislature  has  done  in  the 
way  of  disturbing  rights  acquired  under  ex- 
isting laws  was  morally  right,  and  in  ac- 
cordance with  justice  and  fair  dealing.  In 
an  early  case  {Foster  v.  Essex  Bank,  10 
Mass.  245,  273,  8  Am.  Dec.  135),  Parker, 
Ch.  J.,  remarked,  "The  truth  is,  there  is  no 
such  thing  as  a  vested  right  to  do  wrong;*' 
and  this  remark  has  been  quoted  with  ap- 
proval by  the  Supreme  Court  of  the  United 
States  and  other  courts.  Freeborn  v. 
Smith,  2  Wall.  160,  175,  17  L.  ed.  922,  923; 
Freeland  v.  Williams,  131  U.  S.  405,  420. 
33  L.  ed.  193,  199,  9  Sup.  Ct.  Rep.  763; 
Ooshorn  v.  Furcell,  11  Ohio  St.  652;  Dan- 
tille  V.  Pace,  25  Gratt.  1,  15,  18  Am.  Rep. 
603;  Satterlae  v.  Matthewson,  16  Serg.  & 
R.  169.  And  in  Randall  v.  Kreigei\  23 
Wall.  137,  149,  23  L.  ed.  124,  126,  the  Su- 
preme Court  said,  speaking  with  reference 
to  a  legislative  act  which  impaired  an  ex- 
isting title:  "Claims  contraiy  to  justice 
and  equity  cannot  be  regarded  as  of  that 
character  [that  is  to  say,  as  vested  rights]. 
Consent  to  remedy  the  wrong. is  to  be  pre- 
sumed." 

It  is  our  privilege  and  duty,  therefore,  in 
determining  whether  a  vested  right  has  been 
violated  and  whether  Congress  exceeded  its 
just  power  in  validating  the  interpleader's 
mortgage,  to  consider  whether  its  action 
was  dictated  by  a  sense  of  justice,  and  was 
right  when  viewed  from  a  purely  moral 
standpoint.  If  it  was,  a  more  liberal  view 
may  well  be  taken  of  its  power  to  displace 
the  attaching  creditor's  lien  than  would  be 
permissible  if  its  action  was  partial,  or  ar- 
bitrary, and  without  just  cause  or  excuse. 
Viewing  the  case  for  the  purpose  last  indi- 
cated, it  is  manifest  at  a  glance  that  Con- 
gress was  influenced  by  the  highest  consid- 
erations of  public  policy  to  pass  the  act  of 
February  3,  1897,  and  that,  in  so  far  as  the 
interpleader  and  others  in  a  like  situation 
were  concerned,  it  was  justified  in  stretch- 
ing its  constitutional  powers  to  their  ut- 
most limit  to  prevent  the  consummation  of 
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a  grievous  wr<mg.  The  cattle  in  controver- 
sy had  been  bought  and  paid  for  with  the- 
money  of  the  interpleader,  with  the  under- 
standing that  they  should  be  mortgaged  to- 
secure  its  repayment.  Such  a  mortga^ 
was  executed.  The  transaction  was  fair 
and  honest,  and  all  the  publicity  was  f;iven 
thereto  which  the  circumstances  permitted. 
We  understand  the  local  law  to  be  that  the 
mortgage  so  executed  wasj  in  any  event,, 
good  as  between  the  mortgagor  and  mortga- 
gee, for  such  was  the  decision  in  Main  v. 
Alexander,  9  Ark.  112,  47  Am.  Dec.  732. 
The  attaching  creditors'  debt  was  contracted 
long  prior  to  the  purchase  of  the  cattle  and 
the  execution  of  the  mortgage,  and  they  had 
actual  knowledge  of  its  execution,  and  of 
the  record  thereof,  before  they  caused  the 
writ  of  attachment  to  be  levied.  The  at- 
taching creditors  seem,  therefore,  to  have 
made  a  deliberate  attempt  to  appropriate 
the  property  of  the  interpleader  to  the  pay- 
ment of  another's  debt  by  taking  advantage 
of  a  defect  in  the  law,  doing  so  in  utter  dis- 
regard of  the  doctrine  which  has  been  gener- 
ally accepted  by  courts  of  equity  since  the 
decision  in  Le  Neve  v.  Le  Neve,  3  Atk.  646, 
2  White  &  T.  Lead.  Cas.  in  Eq.  35,  that  one 
who  purchases  property  with  full  knowledge 
of  another's  interest  therein,  and  with  in- 
tent to  deprive  him  of  that  interest,  is  a 
purchaser  mala  fide.  Under  these  circum- 
stances it  was  the  duty  of  Congress  to  af- 
ford all  the  relief  against  the  threatened 
^vrong  which  could  be  afforded  by  a  liberal 
interpretation  of  its  legislative  powers;  and 
it  is  likewise  the  duty  of  the  courts  in  such 
a  case  to  construe  those  powers  liberally, 
to  the  end  that  a  wrong  may  not  be  perpe- 
trated through  the  forms  of  law.  It  may  be 
that  there  is  a  legal  presumption  that, 
when  Congress  extended  the  chapter  of  the 
Arkansas  statute  concerning  mortgages 
over  the  Indian  territory,  it  was  aware  of 
the  interpretation  that  had  been  placed  up- 
on the  various  provisions  of  that  chapter  by 
the  supreme  court  of  that  state;  but  a  leg- 
islative body  is  not  omniscient,  and,  what- 
ever may  be  the  presumption,  we  are  unable 
to  believe  that  Congress  possessed  such 
knowledge  in  fact,  and.  that  it  intended  to- 
deprive  nonresidents  of  the  territory  of  the- 
puwer  to  make  a  mortgage  on  personal 
property  there  located  which  would  be  ef- 
fectual to  protect  mortgagees  against  the 
claims  of  third  parties.  We  can  conceive  of 
no  reason  which  would  be  liable  to  influence- 
Congress  to  enact  a  law  of  that  character, 
and  are.  therefore,  constrained  to  believe 
that  the  peculiar  construction  placed  on  §§ 
4742  and  4743  of  the  mortgage  act  by  the 
supreme  court  of  Arkansas  was  unknown  to 
Congress  when  they  were  made  applicable 
to  the  Indian  territory,  and  that  it  made 
haste  to  cure  what  it  deemed  to  be  an  obvi- 
ous defect  or  omission  in  the  law  as  soon  as 
its  attention  was  directed  to  the  defect. 
The  act  of  February  3,  1897,  stands  on  the 
same  plane,  therefore,  as  a  curative  act,  and 
should  be  treated  as  a  statute  which  was 
enacted  for  the  purpose  of  remedying  a 
mistake  theretofore  inadvertently  made  by 
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the  lawmaker.  When  the  atteotioo  of  Con- 
gresft  was  directed  to  the  peculiar  construc- 
tion that  had  been  placed  on  the  aforesaid 
sections  of  the  mortgage  act  in  the  state 
from  which  it  was  borrowed,  it  found  the 
controversy  l)etween  the  attaching  credit- 
ors and  the  interpleader  still  pending  and 
undetermined.  The  rights  of  the  former 
were  in  fieri.  No  court  had  at  that  time 
decided  that  they  were  entitled,  as  against 
the  interpleader,  to  subject  the  mortgaged 
property  to  the  payment  of  their  judgment 
against  the  mortgagor;  and  believing, 
doubtless,  that  such  ao  adjudication,  if 
made,  would  defeat,  rather  than  promote, 
the  ends  of  justice,  it  undertook  to  fore- 
stall a  possible  decision  of  that  nature  by 
validating  the  record  of  the  interpleader's 
mortgage.  We  are  of  opinion  that  the  con- 
•eluding  clause  of  the  act  of  Congress  of 
February  3,  1897,  which  was  designed  to  ac- 
complish that  end,  was  a  lawful  enactment, 
and  not  in  conflict  with  any  provision  of  the 
Federal  Constitution,  because  at  the  date  of 
its  enactment  the  attaching  creditors  had  no 
such  vented  right  or  interest  in  the  cattle 
in  controversy  as  the  Constitution  was  in- 
tended to  protect  against  legislative  action. 

Learned  counsel  for  the  interpleader  have 
argued  at  some  length  that  the  United 
States  courts  in  the  Indian  territory  were 
and  are  under  no  obligation  to  construe  §§ 
4742  and  4743  of  the  chapter  concerning 
mortgages  as  they  were  construed  in  Main 
v.  Alexander,  9  Ark.  112,  47  Am.  Dec.  732, 
because  that  decision  is  in  conflict  with  oth- 
er decisions  of  the  supreme  court  of  Arkan- 
sas on  kindred  questions,  and  because  it  has 
been  discredited  by  judicial  criticism  in  the 
state  of  Arkansas,  and  cannot  be  regarded 
as  settling  the  true  construction  of  the  stat- 
ute in  controversy,  even  in  the  state  where 
it  originated.  They  also  claim  that  the  at- 
tachment writ  only  operated  upon  such  in- 
terest in  the  cattle  as  the  mortgagor  had 
at  the  time  the  writ  was  levied,  and  that 
this  interest  was  a  mere  equity  of  redemp- 
tion, the  mortgage  being,  in  any  event,  good 
4iB  against  the  mortgagor.  Some  other 
propositions  are  also  advanced,  all  of  which 
have  been  noticed,  but,  without  expressing 
an  opinion  thereon,  we  prefer  to  rest  our 
decision  on  the  ground  heretofore  stated, 
that  the  act  of  Congress  operated  to  vali- 
date the  interpleader's  mortgage. 

The  judgment  of  the  United  States  Court 
of  Appeals  in  the  Indian  Territory  is  oo- 
cordingly  reversed  and  annulled,  and  the 
jud^^roent  of  the  United  States  Court  in  the 
Indian  Territory  for  the  Northern  District 
thereof,  which  was  rendered  at  its  March 
term,  1890,  being  for  the  right  party,  is  in 
all  things  affirmed. 

Sanborn,  Circuit  Judge,  dissenting: 
The  validity  of  the  act  of  February  3, 
1897,  as  construed  by  the  majority  of  this 
court,  in  view  of  the  basic  principles  of  the 
social  conipact  and  of  the  5th  Amendment 
to  the  Constitution,  which  declai'es  that  "no 
person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law,"  is 
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best  tested  by  a  candid  look  at  its  legal  ef- 
fect upon  the  property  of  the  parties  to  this 
action.  It  is  conceded  by  the  opinion  of  the 
majority,  and  it  was  settled  by  the  statutes 
then  in  force  in  the  Indian  territory  and  by 
the  uniform  decisions  of  the  supreme  court 
of  Arkansas  interpreting  those  statutes 
from  1843  to  1891  (if am  v.  Alexander,  9 
Ark.  112,  117,  47  Am.  Dec.  732;  Hannah  v. 
Carrington,  18  Ark.  85,  105;  Ja>coway  v. 
Gauli,  20  Ark.  190,  193,  73  Am.  Dec,  494; 
Haskill  V.  Sevier,  25  Ark.  152,.  158 ;  Ford  v. 
Burks,  37  Ark.  91,  94;  Dodd  v.  Parker,  40 
Ark.  630,  540 ;  Watson  v.  Thompson  Lumber 
Co.  49  Ark.  83,  87,  4  S.  W.  62;  Cross  v. 
Fomhey,  54  Ark.  179,  184,  15  S.  W.  461  i, 
that  on  the  morning  of  February  3,  1897, 
the  defendants  in  error  had  a  first  and  spe- 
cific lien  impervious  to  the  attacks  of  tlic 
mortgagee,  the  Evans-Snider-Buel  Company, 
either  at  law  or  in  equity,  for  the  amount 
of  the  judgment  which  they  had  obtained 
in  their  attachment  suit  against  Blocker, — 
$55,875.71, — upon  the  cattle  that  had  been 
seized  under  the  attachment,  which  were 
found  to  be  worth  $76,000.  When  that  day 
closed,  if  the  conclusion  of  the  majority  is 
right  in  this  case,  the  Congiess  of  the 
United  States  had,  by  the  act  of  February 
3,  1897,  devested  the  defendants  in  error  of 
all  beneficial  interest  in  the  cattle  or  in  the 
lien  which  they  held  upon  them,  and  had 
granted  to  the  Evans-Snider-Buel  Company 
a  first  lien  for  $130,000  upon  these  cattle, 
and  had  thereby  deprived  the  defendants  in 
error  of  all  real  interest  in  the  stock.  In 
other  words,  before  the  act  of  February  :», 
1897,  was  approvelfl,  the  defendants  in  error 
had  a  first  lien  upon  the  cattle  which  was 
worth  $55,875.71,  and  the  mortgagee  had  an 
inferior  lien  which  was  worth  only  the  dif- 
ference between  the  amount  of  this  first  lien 
and  $75,000,  or  $19,124.29.  The  instant 
that  act  was  approved,  the  mortgagee  had 
a  first  lien  on  the  cattle  for  $130,000,  which 
was  worth  $76,000,  and  the  defendants  in 
error  had  nothing.  The  act  of  Congress 
had  the  efi'ect  to  transfer  instantly  proper- 
ty of  the  value  of  $55,875.71  from  the  de- 
fendants in  c^rror  to  the  plaintiff  in  error, 
the  Evans-Snider-Buel  Company.  It  is  not 
I  pretended  that  this  was  accomplished  by 
I  any  process  of  law,  due  or  imdue.  -It  was 
done,  if  done  at  all,  by  the  arbitrary  act  of 
the  Congress  of  the  United  States,  without 
notice,  trial,  or  hearing.  In  my  opinion,  an 
act  of  Congress  or  of  a  state  legislature 
I  which  has  such  an  efi'ect  not  only  violates 
the  5th  Amendment  of  the  Constitution,  but 
is  beyond  the  powers  of  the  legislative  de- 
partment of  a  republican  government. 
CahUr  V.  BuU,  3  Dall.  380,  388,  1  L.  ed.  G48. 
G49;  Tyrcll  v.  Rouniree,  7  Pet.  464,  468,  8 
L.  ed,  749,  750;  Cunn  v.  Barry,  15  Wall. 
010,  022,  21  L.  ed.  212,  214;  Fletcher  v. 
Peck,  6  Cranch,  87,  13.5,  3  L.  ed.  162,  177; 
Tillotson  V.  Millard,  7  Minn.  613,  Gil.  419, 
82  Am.  Dec.  112;  Grinder  v.  Nelson,  9  Gill. 
299,  307,  62  Am.  Dec.  694;  Regents  of  the 
University  v.  Williams,  9  Gill  &  J.  365,  40S, 
31  Am.  Dec.  72;  Merchants'  Bank  v.  Bailou^ 
98  Va.  112,  44  L.  R.  A.  306,  32  S.  E.  481, 
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483;  Wade,  Retroactive  Laws,  §§  159,  171, 
173,  IDl;  Gilvian  v.  Tucker,  128  N.  Y.  190, 
13  L.  R.  A.  304,  28  N.  E.  1040;  Ratcliffe 
T.  Anderson,  31  Gratt.  105,  31  Am.  Rep. 
716;  Murphy  v.  Gaskins,  28  Gratt.  207, 
■222;  Alter's  Appeal,  67  Pa.  341,  5  Am.  Rep. 
433;  McCarty  v.  Hoffman,  23  Pa.  607; 
Crecnough  v.  Oreenough,  11  Pa.  489,  61 
Am.  Dec.  567;  VVaples,  Attaclim.  2d  ed.  §§ 
17,  736;  1  Shinn,  Attachm.  §§  322,  452; 
FrelUon  v.  Green,  19  Ark.  376;  Bergman  v. 
^ella,  39  Ark.  97,  101;  Cole  v.  Cunningham, 
133  U.  S.  107,  116,  33  L.  ed.  538,  543,  10 
Sup.  Ct.  Rep.  269;  Richardson  v.  Adler,  46 
Ark.  49.  In  the  discussion  of  the  question 
At  issue  it  must  be  borne  in  mind  that  it 
was  not  a  mere  judgment  against  the  per- 
son, or  the  right  to  enforce  such  a  judg- 
ment, or  a  mere  general  lien  to  secure  it, 
•of  which  the  defendants  were  here  deprived. 
But  it  was  a  specific  and  absolute  lien,  fixed 
by  the  judgment  of  the  court  upon  personal 
property  which,  had  been  reduced  to  the 
possession  of  the  officer  of  that  court,  and 
which  was  property  owned  by  the  defend- 
ants in  error,  and  worth  more  than  $55,000. 

In  Colder  v.  Bull,  3  Dall.  388,  1  L.  ed. 
648,  Mr.  Justice  Chase  said:  "There  are 
certain  vital  principles  in  our  free  republi- 
can governments  which  will  determine  and 
overrule  an  apparent  and  flagrant  abuse  of 
legislative  power;  as  to  authorize  manifest 
injustice  by  positive  law,  or  to  take  away 
that  security  for  personal  liberty,  or  private 
property,  for  the  protection  whereof  the 
government  was  established.  .  .  .  A  law 
that  punishes  a  citizen  for  an  innocent  ac- 
tion, or,  in  other  words,  for  an  act  whicji, 
when  done,  was  in  violation  of  no  existing 
law;  a  law  that  destroys  or  impairs  the 
lawful  private  contracts  of  citizens;  a  law 
that  makes  a  man  a  judge  in  his  own 
-cause;  or  a  law  that  takes  property  from 
A  and  gives  it  to  B,  it  is  against  all  rea- 
son and  justice  for  a  people  to  intrust  a  leg- 
islature with  such  powers;  and  therefore  it 
cannot  be  presumed  that  they  have  done  it." 

In  Tyrell  v.  Rountrce,  7  Pet.  466,  8  L.  ed. 
750,  after  a  judgment  had  been  rendered  in 
aA  attachment  suit,  and  a  writ  of  venditioni 
ewponas  issued  to  sell  land  which  had  been 
attached,  the  county  was  divided  by  a  legis- 
lative act,  and  the  claim  was  made  that  this 
devested  the  lien  upon  the  property  in  the 
new  county,  so  that  a  sale  thereof  could  not 
be  made.  Chief  Justice  Marshall  said: 
"The  counsel  for  the  plaintiffs  in  error  has 
argued  the  cause  as  if  the  process  under 
which  the  sale  was  made  had  been  the  usual 
•execution  awarded  on  a  judgment  rendered 
against  a  person  brought  into  court  by  reg- 
ular process.  Without  inquiring  whether 
his  objections  to  the  charge  would  have  been 
well  founded  had  that  been  the  character  of 
the  case,  it  is  sufficient  to  observe  that  in 
the  actual  cause  the  land  itself  was  at- 
tached. Not  having  been  released,  it  re- 
mained in  the  custody  of  the  officer,  subject 
to  the  judgment  of  the  court.  An  interest 
was  vested  in  him  for  the  purposes  of  that 
judgment.  The  judgment  did  not  create  a 
general  lien  on  it,  but  was  a  specific  appro- 
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priation  of  the  propei'ty  itself  to  the  satis- 
faction of  that  particular  judgment.  The 
process  which  issued  did  not  direct  the  offi- 
cer to  levy  it  on  the  property  of  the  defend- 
ants, but  "to  sell  that  specific  property  which 
was  already  in  his  possession  by  virtue  of 
the  attachment,  and  was  already  condemned 
by  the  judgment  of  the  competent  tribunal. 
The  subsequent  division  of  the  county  could 
not  devest  this  vested  interest,  or  deprive 
Lhe  officer  of  the  power  to  finish  a  process 
which  was  rightly  begun." 

In  Gunn  v.  Barry,  15  Wall.  610,  622,  21 
L.  ed.  212,  214,  a  case  was  presented  in 
which  a  creditor  had  obtained  a  judgment 
against  a  defendant,  which  w^as  a  lien  upon 
a  large  portion  of  his  land,  and  before  that 
judgment  was  enforced  by  execution  sale  the 
state  of  Georgia  adopted  a  constitution, 
which,  by  its  terms,  exempted  from  execu- 
tion sale  all  the  land  of  the  defendant  in  the 
judgment.  Mr.  Justice  Swayne,  in  deliver- 
in*;  the  opinion  of  the  Supreme  Court,  said 
of  this  Constitution:  "The  effect  of  the  act 
in  question,  under  the  circumstances  of  this 
judgment,  does  not,  indeed,  merely  impair, 
it  annihilates,  the  remedy.  There  is  none 
left.  But  the  act  reaches  still  further.  It 
withdraws  the  land  from  the  lien  of  the 
judgment,  and  thus  destroys  a  vested  right 
of  property  which  the  creditor  had  acjjuired 
in  the  pursuit  of  the  remedy  to  which  he 
was  entitled  by  the  law  as  it  stood  when 
the  judgment  was  recovered.  It  is,  in  ef- 
fect, taking  one  person's  property,  and  giv- 
ing it  to  another,  without  compensation. 
This  is  contraiT  to  reason  and  justice,  and 
to  the  fundamental  principles  of  the  social 
compact." 

No  further  authority  would  seem  to  be  re- 
quired to  establish  the  propositions  that  the 
specific  lien  upon  the  cattle  which  the  de- 
fendants in  error  had  perfected  by  their 
judgment  against  Blocker  was  a  "vested 
right  of  property,"  and  that  its  transfer 
from  them  to  the  mortgagee  was  "taking 
one  person's  property,  and  giving  it  to  an- 
other, without  compensation."  If,  however, 
other  authority  is  desired  it  will  be  found 
in  the  decisions  to  which  reference  has  been 
made  above. 

A  careful  perusal  of  the  authorities  re- 
ferred to  in  the  opinion  of  the  majority  dis- 
closes no  decision  of  the  Supreme  Court, 
and  no  persuasive  opinion  of  any  court, 
which  sustains  the  proposition  that  the  leg- 
islative department  of  our  government  may 
by  an  arbitrary  act  deprive  one  of  a  specific 
and  perfected  lien  upon  property  which  is 
worth  more  than  $50,000,  and  vest  it  in  an- 
other without  compensation.  The  decisions 
of  the  Supreme  Court  cited  by  the  majority, 
to  the  effect  that  interest  on  a  judgment  is 
a  penalty  for  its  nonpayment,  and  that  from 
the  time  of  the  passage  of  a  law  it  may  be 
reduced  by  legislative  enactment,  even  upon 
judgments  rendered  before  the  act  passe<i 
{Morley  v.  Lake  IShore  d  M.  S.  R.  Co.  146 
U.  S.  162,  36  L.  ed.  925,  13  Sup.  Ct.  Rep. 
54)  ;  that  the  remedy  for  the  enforcement 
of  a  personal  judgment  (which  created  no 
lien)    against  a   municipality   for  damages 
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resultinff  from  mob  violence  may  be  law- 
fully taKen  away  because  the  collection  of 
Buch  damages  is  a  mere  matter  of  public 
policy,  while  the  removal  of  the  remedies 
for  the  collection  of  an  ordinary  judgment 
for  tort  by  legislative  act  would  be  uncon- 
stitutional (Louisiana  ex  rel.FolsomY.New 
OrUans,  109  U.  S.  285,  291,  27  L.  ed.  936, 
93S,  3  Sup.  Ct.  Hep.  211)  ;  that  the  removal 
of  the  bar  of  the  statute  of  limitations 
against  a  personal  debt  does  not  impair  any 
contract  of  the  debtor,  or  deprive  him  of 
any  property  which  he  possessed,  while  the 
removal  of  the  bar  of  such  a  statute  against 
the  assertion  of  a  claim  to  either  personal 
or  real  property  is  a  violation  of  the  5th 
Amendment  to  the  Constitution,  and  a  tak- 
ing of  property  without  due  process  of  law 
{Campbell  v.  Holt,  115  U.  S.  620,  623,  628, 
29  L.  ed.  483,  485,  486,  6  Sup.  Ct.  Rep. 
209)  ;  that  a  debtor  has  no  vested  right  to 
plead  and  recover  the  penalty  prescribed  by 
a  statute  for  usury,  and  that  a  law  repeal- 
ing such  a  statute  may  well  apply  to  prior 
contracts  {Euell  v.  Dagga,  108  U.  S.  143, 
150,  27  L.  ed.  682,  684,  2  Sup.  Ct.  Rep. 
408), — seem  to  me  to  have  no  tendency  to 
show  that  the  Supreme  Court  has  ever  sus- 
tained or  intimated  that  it  would  permit 
the  bald  taking  of  $50,000  worth  of  private 
property  from  one  person  to  give  it  to  an- 
other without  compensation.  It  would  be 
unprolitablo  to  review  the  cases  cited  from 
the  slate  courts  in  the  opinion  of  the  ma- 
jority, bccaiisr,  the  decisions  of  the  Supreme 
Court  to  which  reference  has  been  made  are 
conclusive  upon  this  question,  and  render 
the  consideration  of  other  authorities  un- 
necessary. It  may,  however,  be  remarked 
in  passing  that  the  decision  in  Butler  v. 
Palmer,  1  Hill,  324,  that,  after  the  sale  of 
a  judgment  debtor's  land  under  execution, 
a  statute  may  be  lawfully  passed  curtail- 
ing the  period  of  redemption,  is  by  no 
means  the  settled  law  of  the  land,  and  that 
the  coimter  proposition  is  well  sustained 
by  reason  and  authority.  Willis  v.  Jeli- 
neck,  27  Minn.  18,  6  N.  W.  373;  O'BHen  v. 
Kre^iz,  36  Minn.  136,  30  N.  W.  458;  Hey- 
ward  v.  Judd,  4  Minn.  483,  Gil.  376;  Hille- 
bert  V.  Porter,  28  Minn.  406,  11  N.  W.  84, 
and  the  coses  there  cited.  Attention  may 
also  be  called  to  the  fact  that  the  decision 
of  the  supreme  court  of  Arkansas  in  Oreen 
V.  Abraham,  43  Ark.  420,  425,  is  inapplicable 
to  the  questions  presented  in  this  case,  be- 
cause it  rests  upon  the  proposition  that  the 
mere  le\y  of  an  execution  upon  personal 
property  imder  a  personal  judgment  which 
creates  no  lien  vests  no  right  of  property  in 
the  judgment  debtor,  and  therefore  a  cura- 
tive act  validating  a  mortgage  upon  the 
property  sei.red  did  not  constitute  the  tak- 
ing of  private  property  for  private  use.  The 
decision  rents  upon  the  proposition  that  the 
levy  of  the  execution  vested  no  right  of 
property.  The  laler  decisions  of  that  court, 
liowcver,  conclusively  hold  that  the  entry  of 
a  judgment  against  the  debtor  in  an  attach- 
ment suit  completes  and  perfects  the  lien  of 
the  attachment,  and  vests  a  right  of  prop- 
erty in  the  judgment  creditor.  Richardson 
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V.  Adler,  40  Ark.  49;  Frcllson  v.  Green,  19' 
Ark.  370;  Bagman  v.  Sells,  39  Ark.  07,  101. 

The  argument  that  this  specific  lien  upon 
the  cattle,  evidenced  by  the  attachment  and 
judgment,  might  be  stricken  down  by  an  ar- 
bitrary act  of  Congress  because  there  are 
authorities  which  hold  that  the  repeal  of  a 
statute  allowing  attachments  subsequent  to- 
the  le\y  of  a  writ  and  before  judgment 
against  the  debtor  lawfully  destroys^ the  in- 
choate lien  of  the  attachment  is  a  n<m  sc- 
quitiir,  is  supported  by  no  authority,  and  is- 
contrary  to  all  the  decisions  upon  the  ques- 
tion which  have  come  under  my  notice. 
The  lien  of  an  attachment  is  inchoate,  and 
conditional  upon  the  entry  of  a  judgment 
against  the  debtor  until  that  judgment  i» 
entered,  but  perfect,  absolute,  and  unassail- 
able after  such  a  judgment,  and  a  judgment 
sustaining  the  attachment,  have  been  ren- 
dered. There  is  respectable  authority  apox»- 
each  side  of  the  question  whether  or  not  a 
legislative  act  impairing  or.  destroying  the 
inchoate  lien  of  an  attachnoent  before  judg- 
ment destroys  a  vested  right  of  property 
within  the  meaning  of  the  5th  Amendment 
to  the  Constitution.  Hall  v.  Stephens,  65- 
Mo.  670,  681,  27  Am.  Rep.  302;  Hannahe  v. 
Felt,  16  Iowa,  141;  Day  v.  Madden,  9  Colo. 
App.  404,  48  Pac.  1053;  Afulnix  v.  Sprat- 
lin,  10  Colo.  App.  390.  50  Pac.  1078.  It  is 
useless  to  consider  or  discuss  that  question 
here,  for  the  lien  of  the  defendants  in  error 
is  not  of  that  character.  On  January  29, 
1897, — three  days  before  the  act  of  Febru- 
ary 3d  WHS  paa»ed, — they  obtained  a  judg- 
ment against  the  defendant  Blocker,  not 
only  that  the  latter  was  indebted  to  them 
in  the  sum  of  $55,875.71,  but  also  that  their 
attachment  of  these  cattle  be  sustained. 
The  amount  of  the  claim  of  the  defendants 
in  error  had  been  adjudicated,  their  lien  by 
attachment  upon  the  cattle,  which  were  then 
in  the  custody  of  the  court,  and  their  right 
to  the  sale  of  these  cattle  and  to  the  appli- 
cation of  their  proceeds  to  the  payment  of 
their  judgn>ent,  had  been  adjudged  to  be 
perfect  and  absolute  by  a  competent  court 
having  jurisdiction  of  their  case  three  days 
before  the  act  of  February  3,  1897,  'wk» 
passed.  The  property  of  the  defendants  in 
error  in  the  cattle  was  strictly  analogon» 
to  and  as  great  as  the  property  of  a  mort- 
ii^agee  in  mortgaged  real  estate  after  a  de- 
cree of  foreclosure  of  his  mortgage  and  of 
sale  of  the  land  to  satisfy  his  debt  has  been 
rendered  against  the  mortgagor. 

May  the  legislative  department  of  the 
government  lawfully  deprive  such  a  mortga- 
gee of  his  lien,  his  property,  and  transfer  it 
to  a  stranger,  or  to  the  holder  of  an  inferior 
lien,  by  its  mere  fiat?  If  not,  then  CongreRt- 
could  not  lawfully  deprive  these  defendants 
in  error  of  their  lien,  their  vested  right, 
their  property  in  these  cattle,  and  transfer 
it  to  the  Evans-Snider-Buel  Company,  bv 
the  act  of  February  3,  1897.  The  lien 
which  they  acquired  by  their  attachment 
and  their  judgment  was  impervious  to  at- 
tack, either  at  law  or  in  equity.  It  was  ab- 
solute, perfect,  enforceable,  assignable,  and 
salable.     It    was    a    complete    and     vested 
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right.  It  was  property  worth  $55,875.71, 
^nd  was  as  completely  vested  in  the  defend- 
ants in  error,  and  as  perfectly  protected  by 
the  law  of  the  land,  as  acts  of  parties,  laws, 
and  decisions  can  vest  or  protect  any  prop- 
erty. All  the  authorities  are  that,  while 
the  lien  of  an  attachment  is  inchoate  and 
-contingent  until  a  judgment  against  the 
debtor  is  rendered,  yet,  after  that  judgment 
has  been  rendered^  the  lien  of  the  attach- 
ment is  merged  in  the  judgment,  which  re- 
lates back  to  the  date  of  the  attachment, 
and  evidences  a  perfected  and  absolute  right 
to  apply  the  attached  property  to  the  pay- 
ment of  the  judgment;  and  that  this  is  a 
vested  right  of  property,  as  sacred  and  as 
valuable  as  it  is  possible  to  secure  under 
the  laws  of  our  land.  Cole  v.  Cunningham, 
133  U.  S.  107,  116,  33  L.  ed.  638,  543,  10 
Sup.  Ct.  Rep.  269;  National  Bank  of  Com- 
merce V.  Reithmann,  26  C.  C.  A.  101,  102, 
49  U.  S.  App.  144,  146,  79  Fed.  682,  583; 
RichoA-dson  v.  Adler,  46  Ark.  43,  49;  Wa- 
i)le8,  Attachm.  2d  ed.  §§  17,  736;  1  Shinn, 
Attachro.  §§  322,  452;  Frellson  v.  Oreen, 
19  Ark.  376;  Bergman  v.  Sells,  39  Ark.  97, 
101;  1  Black,  Judgm.  298;  1  Freeman, 
-Judgm.  §  90;  Tillotson  v.  Millard,  7  Minn. 
.ol3,  Gil.  419,  82  Am.  Dec.  112;  Lyon  v. 
JSandford,  5  Conn.  545,  547,  549;  Wade,  Re- 
troactive Laws,  §§  171,  173. 

In  National  Bank  of  Commerce  v.  Reith- 
marm,  25  C.  C.  A.  101,  102,  49  U.  S.  App. 
144,  146,  79  Fed.  582,  583,  this  court  said: 
^'An  attachment  is  an  ancillary  remedy  pro- 
vided by  statute,  by  means  of  which  a  con- 
tingent lien  is  obtained  and  impressed  upon 
property  of  a  defendant,  which  becomes 
vested  and  perfected  on  entry  of  judgment 
and  levy  of  execution." 

In  Richardson  v.  Adler,  46  Ark.  49^  the 
supreme  court  of  that  state  said:  ''The 
lien  relates  back  to  the  levy  of  the  attach- 
ment, creating  from  that  moment  an  in- 
-choate  charge,  which  was  perfected  by  the 
rendition  of  judgment,  and  which  could  not 
he  devested  by  any  change  in  the  status  of 
the  parties." 

Mr.  Shinn,  in  his  work  on  Attachment,  at 
%  452,  declares  that,  "a  judgment  sustain- 
ing the  attachment  and  subjecting  the  prop- 
erty to  execution  perfects  the  hen  created 
by  the  attachment,  or,  rather,  it  takes  the 
place  of  such  lien,  and  relates  back  to  the 
i:ime  of  the^  lew,  and  takes  priority  over  all 
subsequent  attachments,  liens,  or  convey- 
.ances." 

Mr.  Waples,  in  his  work  on  Attachment, 
at  §  17,  says:  "By  the  law  of  relation  an 
attachment  judgment  retroacts  to  the  time 
the  property  was  first  attached ;  to  the  time 
it  was  first  subjected  to  garnishment;  so 
that  no  enciunbrances  put  upon  it  by  its 
owner  since  that  time  can  have  higher  rank 
than  the  attaching  creditor's  lien.  Such  re- 
troaction makes  the  lien  perfect  from  its 
first  inception,  as  though  created  by  the 
-contract  of  the  parties;  as  though  it  were 
a  mortga|;e  lien  voluntarily  put  upon  the 
property  by  the  defendant  himself.'' 

l^ere  is  no  conflict  in  the  authorities 
tipon  this  question.  The  principles  which 
68  L.  R.  A. 


have  been  adverted  to  are  indisputable, 
and  it  follows  from  them  inevitably  that, 
if  a  vested  right  or  a  vested  interest  in 
property  is,  as  the  majority  are  willing  to 
concede*,  "some  right  or  interest  in  property 
tliat  has  become  fixed  or  established,  and  is 
no  longer  open  to  doubt  or  controversy," 
then  the  defendants  in  error  had  such  a 
right  and  interest  in  the  cattle  in  the  cus- 
tody of  the  court  on  January  29,  1897,  after 
their  judgments  against  Blocker  had  been 
rendered,  and  until  the  act  of  February  3, 
1807,  was  approved. 

The  suggestion  of  the  majority  that  the 
judgment  against  Blocker  did  not  evidence 
a  vested  right  in  the  cattle  in  the  defend- 
ants in  error  as  against  the  Evans-Snider- 
Buel  Company  does  not  seem  to  be  founded 
in  fact,  because,  while  that  judgment  did 
not  estop  the  company  from  claiming  the 
cattle  from  the  defendants  in  error,  and 
from  litigating  their  claim,  it  did  vest  in 
the  defendants  in  error  an  established  lien 
and  interest  in  the  cattle  superior  to  that  of 
the  Evans- Snider-Buel  Company,  which 
was  no  longer  open  to  doubt  or  controversy 
in  the  courts  or  under  the  law  of  the  land. 
The  £vans-Snider-Buel  Company  was  un- 
able to  doul>t  or  to  controvert  it  by  any  pro- 
ceeding at  law  or  in  equity.  The*  only  way 
which  they  found  to  open  this  vested  right 
and  interest  to  doubt  or  to  controversy  was 
to  secure  this  arbitrary  act  of  Congress 
boldly  taking  it  from  the  defendants  in  er- 
ror and  transferring  it  to  this  mortgagee. 
If  the  suggestion  of  the  majority  was  in- 
tended to  be  that  this  act  of  Congress  does 
not  violate  the  Constitution  because  there 
was  no  adjudication  of  a  court  which  es- 
topped this  mortgagee  from  claiming  the 
property  of  these  defendants  and  litigating 
its  unfounded  claim,  that  suggestion  proves 
too  much,  because  it  would  establish  tlio 
proposition  that  Congress  could  lawfully 
take  this  property  from  the  defendants  in 
error,  and  give  it  to  any  one  of  the  inhabit- 
ants of  the  United  States  except  Blocker, 
and  the  still  broader  proposition  that  Con- 
gress may  lawfully  deprive  any  man  of  his 
property,  provided  only  that  it  does  not 
transfer  it  to  some  party  who  has  been  es- 
topped from  litigating  an  imfounded  claim 
against  it  by  the  judgment  of  some  court. 
Judgments  in  favor  of  the  owners  and 
against  all  the  world  are  not  indispensable  to 
the  existence  of  vested  rights  of  property, 
and  the  fact  that  the  defendants  in  error  had 
no  judgment  against  the  Evans- Snider-Buel 
Company  did  not  detract  from  the  existence 
or  the  inviolability  of  their  vested  property 
in  these  cattle,  since  their  right  to  them  was 
established,  and  was  impervious  to  the  at- 
tacks of  the  mortgagee  under  the  law  of  the 
land. 

Nor  does  the  argument  that  this  act  of 
Congress,  which  takes  from  the  defendants 
in  error  a  vested  right  of  property  worth 
more  than  $55,000,  and  gives  it  to  the 
Evans-Snider-Buel  Company,  should  be  held 
to  be  no  violation  of  the  prohibition  of  the 
Constitution  because  "it  was  morally  right, 
and   in   accordance    vnth   justice   and   fair 
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dealing."  seem  persuasive  to  me.  The 
moral  right  or  wrong  of  an  act  of  Congress 
which  takes  the  property  of  A,  and  trans- 
iers  it  to  B,  is  not,  in  my  opinion,  the  true, 
nor  is  it  a  safe,  test  of  the  violation  of  the 
5th  Amendment  to  the  Constitution.  A 
fatal  objection  to  such  a  test  is  that  the 
standard  of  moral  right  or  wrong  in  the 
minds  of  men  is  variant.  An  act  taking 
some  of  the  property  of  a  bad  man  and  giv- 
ing it  to  a  good  man,  one  taking  part  of  the 
jjroperty  of  a  rich  man  and  giving  it  to  a 
[joor  man,  might  be  thought  to  be  morally 
right,  and  in  accordance  with  justice  and 
fair  dealing,  by  some,  while  it  would  be 
thought  imjust  and  morally  wrong  by  oth- 
ers. This  very  case  illustrates  the  objec- 
tion to  this  rule.  To  the  majority  of  this 
court  it  seems  to  be  morally  right,  and  in 
accordance  with  justice  and  fair  dealing,  to 
take  from  these  judgment  creditors  an  es- 
tablished lien  upon  property  which  they 
had  acquired  in  strict  accord  with  the  law 
of  the  land  to  secure  a  just  debt,  and  which 
was  worth  more  than  $55,000,  and  to  trans- 
fer this  right  of  property  to  a  mortgagee 
which  had  taken  mortgages  that  under  that 
law  were  fraudulent  and  void  as  against 
these  judgment  creditors;  while  to  the 
minority  this  act  seems  to  have  been  moral- 
ly wrong,  and  subversive  of  the  basic  princi- 
ples of  a  government  established  to  protect 
the  rights  of  person  and  of  property.  To 
me  the  fraudulent  mortgagee  seems  to  have 
no  equitable  or  moral  right  to  the  cattle  in 
question  superior  to  that  of  the  holder  of 
the  lawful  lien.  There  was  certainly  noth- 
ing in  the  consideration  or  purpose  of  the 
loan  made  by  the  mortgagee  to  give  it  a 
superior  equity  over  that  of  the  judgment 
creditors.  One  has  no  higher  right  to  the 
repayment  of  money  loaned  to  enable  a 
debtor  to  purchase  cattle  than  he  has  to  the 
repayment  of  money  loaned  to  enable  him 
to  buy  horses,  or  land,  or  bread.  The  con- 
sideration and  purpose  of  the  debt  of  Block- 
er to  the  defendants  in  error  does  not  ap- 
pear in  this  record,  but  the  presumption  is 
that  it  was  a  valuable  consideration,  and  a 
worthy  purpose,  for  the  debt  is  evidenced 
by  the  judgment  of  a  competent  court  of  the 
state  of  Texas  rendered  in  1887.  These  de- 
fendants in  error  had  waited  for  the  pay- 
ment of  their  debt  more  than  ten  years 
when  they  acquired  their  lien  upon  these 
cattle,  while  the  Evans-Snider-Buel  Com- 
pany had  made  its  loan  within  a  year  pre- 
ceding that  date.  So  far,  then,  as  the  con- 
sideration and  purpose  of  these  two  debts 
are  concerned,  those  of  the  defendants  in  er- 
ror must  be  deemed  to  be  as  meritorious  as 
those  of  the  mortgagee,  and,  as  the  defend- 
ants in  error  had  waited  more  than  ten 
years  for  their  money,  while  the  mortgagee 
had  not  waited  a  year,  certainly  it  was  not 
unjust  or  inequitable  for  them  to  secure  the 
payment  of  their  debt  first.  Nor  is  it  per- 
ceived that  there  is  anything  in  the  char- 
acter and  the  acquisition  of  the  liens  of 
these  parties  which  gave  to  the  mortgagee 
any  higher  right  or  superior  equity  to  the 
payment  of  its  debt  over  those  which  the 
6b' L.  R.  A. 


I  judgment  creditors  held.  The  judgment 
creditors,  in  violation  of  no  law  or  public 
policy,  but  in  strict  accord  with  the  statutes 
and  the  decisions  of  the  courts  interpreting 
them,  established  by  the  judgment  of  a  com- 
petent court  a  first  and  unassailable  Hen 
upon  the  cattle  to  secure  their  debt.  The 
Evans-Snider-Buel  Company  took  mort- 
gages upon  the  cattle  unaccompanied  with 
any  change  of  possession,  which  were,  un- 
der the  common  law,  prima  facie  fraudulent 
and  void  as  against  the  defendants  in  error 
{Pyeatt  v.  Powell,  2  C.  C.  A.  371,  10  U.  S. 
App.  200,  51  Fed.  651),  and  which,  under 
the  statutes  in  the  Indian  territory  and  un- 
der the  uniform  interpretation  of  them  for 
forty-eight  years  by  the  courts  of  Arkan- 
sas which  came  to  the  Indian  territory  a» 
a  part  of  those  statutes,  were  conclusively 
fraudulent  and  void  as  against  the  defend- 
ants in  error  and  as  against  all  credit- 
ors of  the  mortgagor,  although  the  latter 
had  actual  notice  of  their  existence.  Main 
V.  Alexatid^^,  9  Ark.  112,  117,  47  Am.  Dec 
732;  Jacoway  v.  Gault,  20  Ark.  190,  193,  75 
Am.  Dec.  404:  Hannah  v.  Carrington,  IS 
Ark.  85,  105;  Dodd  v.  Parker,  40  Ark.  540; 
Watson  V.  Thompson  Lumber  Co.  49  Arkl 
83,  4  S.  W.  62;  Cross  v.  Fomhey,  54  Ark. 
179,  184,  15  S.  W.  461.  Now,  has  a  credit- 
or who  has  procured  mortgage  liens  froia 
his  debtor,  which  are  fraudulent  and  void  as 
against  other  creditors,  a  moral  right  to  the 
mortgaged  property  so  much  higher  than. 
that  of  judgment  creditors  who  have  estab- 
lished a  valid  and  superior  lien  upon  it  of 
the  A'alue  of  $55,000  in  accordance  with  the 
law  of  the  land  that  a  court  ought  to  suis*- 
tain  an  arbitrary  act  of  the  legislative  de- 
partment of  the  government  which  takes 
this  $55,000  worth  of  property  from  the 
lawful  lien  holder  \vithout  compensation, 
and  gives  it  to  the  fraudulent  mortgagee, 
in  the  teeth  of  the  5th  Amendment  to  the 
Constitution,  which  declares  that  "no  per- 
son shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law?"  I  think 
this  que;?tion  should  be  answered  in  the 
negative,  and,  whether  or  not  this  should 
be  the  answer,  it  seems  to  me  that  the  con- 
stitutionality of  an  act  of  Congress  which 
deprives  men  of  their  property  without  any 
process  of  law  is  not  to  be  determined  by  a 
consideration  of  the  moral  right  or  wrong 
of  the  act  or  of  the  equities  of  those  who 
lose  and  those  who  gain  by  the  fiat.  Con- 
stitutions and  laws  are  enacted  to  declare 
and  command  the  right  and  to  forbid  the 
wrong.  Any  theory  that  their  violatioo 
may  be  permitted,  or  excused,  or  overlooked 
because  in  the  varying  opinions  of  any  man 
or  set  of  men  that  violation  was  morally 
right  or  in  accordance  with  justice  and  fair 
dealing  is  subversive  of  the  fundamental 
principles  of  government,  and  ought  not  to 
be  sustained.  The  adoption  of  such  a  the- 
ory would  he,  in  effect,  to  add  to  the  inhibi- 
tion of  the  Constitution  an  exception  which 
it  does  not  contain,  so  that  it  would  read: 
"No  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law  ex- 
cept in  cases  in  which  it  is  morally  right 
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and  in  accordance  with  justice  and  fair 
dealing  to  do  so."  When  the  people 
atlopted  the  Constitution,  they  determined 
that  it  was  morally  wrong  to  deprive  any 
person  of  his  property  without  due  process 
of  law,  under  any  circumstances.  They  in- 
grafted no  exception  upon  this  prohibition, 
and  it  is  not  the  province  of  the  courts  to 
do  so.  The  inhibition  is  clear,  imperative, 
and  without  exception.  It  prohibits  the  dep- 
rivation of  any  man  of  his  property  with- 
out due  process  of  law.  The  act  of  Febru- 
ary 3,  1897,  as  it  has  been  construed  by  the 
majority  of  the  court,  did,  in  my  opinion, 
deprive  the  defendants  in  error  of  their 
property  to  the  amount  of  more  than  $55,- 
000,  and  was,  therefore,  to  that  extent  un- 
constitutional and  void. 

For  the  reasons  which  have  now  been 
stated, — perhaps  too  much  at  length, — I  am 
unable  to  concur  in  the  opinion  and  con- 
elusion  of  the  majority  in  this  case.  I 
agree  with  the  unanimous  opinion  of  the 
court  of  appeals  of  the  Indian  territory,  in 
which  Judge  Clayton  has  so  logically,  for- 
cibly, and,  to  my  mind,  convincingly,  pre- 
sented the  reasons  why  the  act  of  February 
3.  1897,  had  no  effect  upon  the  rights  of  the 
parties  in  this  action,  and  why  the  judg- 
ment lien  of  the  defendants  in  error  was 
superior  to  the  claims  of  the  fraudulent 
mortgagee.  McFadden  v.  Blocker,  2  Ind. 
Terr.  260,  ante,  878,  48  S.  W.  1043,  1046— 
1(>63.  The  true  construction  of  the  act  of 
Congress  probably  is,  as  the  court  of  ap- 
peals of  the  Indian  territory  held,  that  it 
merely  validated  mortgages  made  by  non- 
residents from  the  date  of  the  passage  of 
the  act,  and  had  no  retroactive  effect.  Suth- 
erland, Stat.  Constr.  §  463;  Chew  Heong  v. 
Vnited  States,  112  U.  S.  536,  639,  28  L.  ed. 
770,  771,  6  Sup.  Ct.  Rep.  255;  Summer  v. 
Mitchell,  29  Fla.  179,  14  L.  R.  A.  816,  10 
So.  562.  But,  if  this  is  not  the  proper  con- 
struction, the  act  falls  under  the  ban  of  the 
5th  Amendment  to  the  Constitution,  and  is 
violative  of  the  fundamental  principles  of 
republican  government;  and  in  either  event 
it  was  ineffectual  to  take  away  the  estab- 
lished lien  of  the  defendants  in  error,  and 
to  transfer  their  property  to  the  mort- 
gagee. For  these  reasons,  the  judgment  be- 
low should,  in  my  opinion,  be  affirmed. 

The  decision  in  this  case  was  affirmed  by 
the  Supreme  Court  of  the  United  States 
jViay,  19,  1902. 


John  CARMICHAEL  et  al,  Appts., 

V. 

City  of  TEXARKANA  et  al 

(116  Fed.  845.) 

1.  An  order  or  decree  iTblcli  retains  or 

•Ileadnotes  by  Sanborn,  Circuit  Judge. 


tflfintlaiieN  defendnntM  who  ai'e  charged 
to  be  Jointly  liable  with  other  defendants  In 
the  suit  <8  not  a  /Inal  decision,  and  Is  not 
appealable,  because  It  does  not  dispose  of  the 
whole  case. 

2.  The  inhubitantii  of  a  city  ^ho  in- 
voke its  poiver  to  constrnct,  and  who, 
after  Its  completion,  use,  a  local  improve- 
ment— a  main  sewer — which  the  city  had 
the  right  to  construct,  are  Improperly  joined 
with  the  city  In  a  suit  for  damages  and  an 
injunction  on  account  of  the  eiFects  of  its 
negligence  in  constructing  and  operating  the 
sewer. 

3.  The  inliahltants  of  a  city  -who  call 
upon  it  to  construct  and  care  for  a 
local  iiiiproTement— such  as  a  sewer,  a 
water  main,  a  street — which  it  has  the  legal 
authority  to  construct  and  to  control,  and 
who  use  the  improvement  after  its  comple- 
tion for  the  purpose  and  in  the  way  pre- 
scribed by  law,  are  not  liable  Jointly  with 
the  city  for  the  damages  which  result  to- 
third  parties  for  the  negligence  of  the  city 
in  th€  construction,  management,  or  opera- 
tion of  the  betterment. 

4.  The  test  of  liability  for  the  acts  of 
another  is  the  poMcr  to  contmand  or 
control  the  manner  of  the  perform- 
anoe  of  those  acts.  Citizens  who  request 
the  construction  of,  and  use,  public  improve- 
ments ai'e  not  liable  for  the  negligence  of 
the  city  in  their  construction  or  operation^ 
because  they  have  no  command  or  control 
over  the  manner  of  the  construction  or  man- 
agement thereof. 

(July  7,  1902.) 

APPEAL  by  plaintiffs  from  a  decree  of 
the  Circuit  Court  of  the  United  State* 
for  the  Western  District  of  Arkansas  dis- 
missing as  to  part  of  the  defendants  a  bill 
to  enjoin  the  maintenance  of  a  nuisance. 
Affirfned. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Sanborn  and  Thayer,  Cir- 
cuit Judges,  and  Lochren,  District  Judge. 

Mr.  F.  M.  Henry  for  appellants. 

Mr.  W.  H.  Arnold,  for  appellees: 

Where  the  injury  is  done  by  a  number  of 
people  acting  separately  and  independently 
of  each  other,  each  is  liable  only  for  the  in- 
jury done  by  him. 

In  this  case  there  was  no  concerted  ac- 
tion between  the  defendants  in  the  commis- 
sion of  a  tort.  Besides  acting  independent- 
ly of  each  other,  they  were  performing  a 
legal  requirement  in  connecting  their  prem- 
ises with  the  public  sewer. 

Miller  v.  Highland  Ditch  Co.  87  Cal.  430, 
25  Pac.  660;  Chipman  v.  Palmer,  77  N.  Y. 
51,  33  Am.  Pep.  566;  Little  Schuylkill  Nav. 
R.  d  Coal  Co.  V.  Richards,  57  Pa.  142,  9» 
Am.  Dec.  209;  Sellick  v.  Hall,  47  Conn. 
260 ;  Gould,  Waters,  t[  222 :  Pom.  Remedies, 
n  307,  308;  Blaisdell  v.  Stephens,  14  Nev. 
17,  33  Am.  Rep.  523;  Gallagher  v.  Kern- 
lueref ,  144  Pa.  509,  22  Atl.  970 ;  Russell  v. 
Tomlinson,  2  Conn.  206;  Adams  v.  Hall,  2 
Vt.  9,  19  Am.  Dec.  690;  Va/n  Steenhurgh  v. 


Note. — As  to  right  of  mnnlcipal  corporation 
to  discharge  sewage  into  stream,  see,  In  this 
series,  Piatt  Bros.  &  Co.  v.  Waterbury  (Conn.) 
4S  L.  K.  A.  691,  and  note;  Valparaiso  v.  Hagcn 
68  L.  R.  A. 


and.)  48  L.  R.  A.  707  :  Smith  v.  Sedalla  fMo.) 
48  L.  R.  A.  711 ;  Grey  ex  rel.  Simmons  v.  Pater- 
son  (N.  J.  Eq.)  48  L.  R.  A.  717:  and  Sayre  ▼. 
Newark  (N.  J.  Eq.)  48  L.  R.  A.  722. 
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Tohiaa,  17  Wend.  662,  31  Am.  Dec.  310; 
Jiuddington  v.  Shearer,  20  Pick.  477 ;  Auch- 
muty  V.  Ham,  1  Deoio^  495;  Partenheim- 
er  V.  Van  Order,  20  Barb.  479;  Boyd  v.  In- 
sumnce  Patrol,  113  Pa.  269,  6  Atl.  536; 
Seelp  V.  4  Wen,  61  Pa.  306,  100  Am.  Dec. 
^42;  Leidig  v.  Bucher,  74  Pa.  67;  Little 
Schuylkill  Nav.  R.  de  Coal  Co.  v.  French, 
81  'Pa.  366. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  is  an  appeal  from  a  decree  rendered 
on  May  22,  1901,  which  dismissed  the 
amended  bill  of  the  complainants.  The.  ap- 
pellees, F.  W.  Mullins,  P.  J.  Ahem,  R.  J. 
•O'Dw-yer,  Q.  O.  Turner,  W.  J.  Buhrman,  J. 
VV.  Harris,  and  R.  A.  Munson,  have  made  a 
motion  to  dismiss  the  appeal  so  far  as  they 
are  concerned,  because  on  December  8,  1899, 
a  decree  was  rendered  herein  which  sus- 
tained their  separate  demurrers  to  the 
amended  bill,  and  dismissed  them  from  the 
case,  while  the  suit  remained  pending 
against  the  defendant  the  city  of  Texarkana 
until,  after  answer  and  replication,  the  de- 
<*ree  which  ilnally  dismissed  the  bill  as 
against  the  city  was  rendered  on  May  22, 
1901.  The  amended  bill  charged  the  city  of 
Te.\arkana  and  the  defendants,  who  demur- 
red to  it,  with  creating  and  maintaining  a 
cesspool  and  fouling  the  waters  of  a  stream 
by  means  of  an  open  sewer,  which  poured 
its  contents  into  a  brook  whose  pure  water 
had  previously  flowed  by  the  lands  and 
houses  of  the  complainants;  and  its  prayer 
was  for  a  decree  against  all  the  defendants 
for  the  damages  which  the  complainants  al- 
leged that  they  had  sustained,  and  for  an 
injunction  restraining  them  from  maintain- 
ing the  sewer.  The  demurrers  of  the  de- 
fendants who  present  this  motion  to  dismiss 
were  sustained,  on  the  ground  that  they 
were  improperly  joined  with  the  city  in  the 
suit,  and  that  the  bill  was  multifarious. 
Thereupon  a  decree  was  rendered  on  Decem- 
ber 8,  1899,  dismissing  them  from  the  case. 
No  appeal  was  taken  from  that  decree.  If 
that  was  a  final  decree,  this  motion  must  be 
granted.  If  it  was  an  interlocutory  decree, 
it  must  be  denied. 

The  act  creating  the  circuit  courts  of  ap- 
peals provides,  "that  the  circuits  courts  of 
appeals  established  by  this  act  shall  exer- 
<iise  appellate  jurisdiction  to  review  by  ap- 
peal or  by  writ  of  error  final  decision  in  the 
district  court  and  the  existing  circuit  courts 
in  all  cases  other  than  those  provided  for 
in  the  preceding  section  of  this  act  unless 
otherwise  provided  by  law."  26  Stat,  at 
L.  chap.  517,  §  6,  Supp.  Rev.  Stat.  p.  903,  § 
6,  U.  S.  Comp.  Stat.  1901,  p.  549. 

No  jurisdiction,  except  in  the  cases  of  or- 
ders granting  or  continuing  injunctions  or 
appointing  receivers,  is  given  to  this  Icourt 
to  review  any  order,  judgment,  or  decree 
made  in  the  progress  of  the  case  which  does 
not  embody  a  final  decision. 

In  Standley  v.  Roberts,  8  C.  C.  A.  305, 
308,  19  U.  S.  App.  407,  59  Fed.  836,  839, 
this  court  said :  "A  case  cannot  be  brought 
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to  this  court  piecemeal.  An  order,  judg- 
ment, or  decree  which  leaves  the  rights  of 
the  parties  to  the  suit  affected  by  it  unde- 
termined— one  which  does  not  substantially 
and  completely  determine  the  rights  of  the 
parties  affected  by  it  in  that  suit — is  not 
reviewable  here  until  a  final  decision  is  ren- 
dered, nor  is  an  order  retaining  or  dismiss- 
ing parties  defendant,  who  are  charc^ed  to 
be  jointly  liable  to  the  complainant  in  the 
suit,  appealable.  United  States  v.  Oirauli, 
11  How.  22,  32,  13  L.  ed.  587,  592;  Uohorst 
v.  Hamburg -American  Packet  Co.  148  U.  S. 
2G2,  263,  37  L.  ed.  443,  444,  13  Sup.  Ct. 
Rep.  590;  Salmon  v.  Mills,  13  C.  C.  A.  372, 
27  U.  S.  App.  732,  66  Fed.  32. 

In  Mendenhall  v.  Hall,  134  U.  S.  559, 
563,  507,  568,  33  L.  ed.  1012,  1013,  1016,  10 
Sup.  Ct.  Rep.  616,  Mendenhall,  a  mori^gee, 
brought  a  bill  in  equity  against  Clark  N. 
Hall,  the  mortgagor,  and  Charles  F.  Hall, 
the  owner  of  a  tax  title  on  the  mortgaged 
property,  to  subject  it  to  the  lien  of  and  to 
foreclose  the  mortgage.  He  alleged  in  his 
bill  that  Charles  F.  Hall  had  procured  the 
tax  title  by  collusion  with  his  brother, 
Clark  N.  Hall,  for  the  purpose  of  defeat- 
ing his  claim  under  the  mortgage.  Charles 
F.  Hall  demurred  to  the  bill  for  multifari- 
ousness. His  demurrer  was  sustained,  and 
a  decree  was  entered  on  May  12,  1885,  which 
dismissed  the  bill  as  to  him.  Clark  N. 
Hall  answered.  A  replication  was  filed,  and 
after  a  final  hearing  a  decree  was  rendered 
on  April  14,  1886,  to  the  Effect  that  the  com- 
plainant's demand  for  the  recognition  of  his 
mortgage  be  rejected,  but  that  he  have  judg- 
ment against  Clark  N.  Hall  for  the  amount 
of  the  mortgage  debt.  The  complainant 
appealed  from  this  decree.  Charles  F.  Hall 
had  not  been  served  with  notice  of  the  ap- 
peal during  his  lifetime,  and  it  was  not  un- 
til January  13,  1890,  that  a  citation  was 
served  on  his  administratrix  and  widow. 
She  objected  to  a  review  of  the  decree  dia- 
missing  her  former  husband  from  the  suit, 
on  the  ground  that  the  judgment  in  hia 
favor  had  become  res  judicata  by  the  ex- 
piration of  the  time  within  which  an  appeal 
might  have  been  taken,  and  that  the  Sn- 
preme  Court  was  without  jurisdiction  of 
the  case  as  to  him.  The  answer  of  the 
court  was:  "The  appeal  brings  before  us, 
not  only  the  final  decree  of  1886,  but  that  of 
1885,  sustaining  the  demurrer  and  plea  of 
Charles  F.  Hall,  and  dismissing  the  suit  as 
to  him.  It  was  not  necessary  to  take  an 
appeal  from  the  latter  order  until  after  the 
whole  case  was  determined  in  the  court  be- 
low." 

In  National  Bank  v.  Smith,  166  U.  S. 
330,  333,  39  L.  ed.  441,  442,  16  Sup.  Ct.  Rep. 
358,  a  creditor's  bill  was  brought  by  the 
bank  against  its  debtor,  D.  R.  Smith,  a 
judgment  creditor,  Daniel  C.  Stelling,  and 
several  other  parties,  to  subject  certain 
land  to  the  lien  of  the  bank's  judgment. 
Stelling  demurred,  and  his  demurrer  was 
sustained.  The  complainant  was  allowed 
an  appeal  from  the  judgment  sustaining 
this  demurrer  and  dismissing  the  bill  as  to 
Stelling.    Upon  the  presentation  of  the  < 
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in  the  Supreme  Court,  that  court  said: 
**A  decree,  to  be  final  for  the  purposes  of 
-appeal,  must  leave  the  ease  in  such  a  condi- 
tion that  if  there  be  an  affirmance  in  this 
court,  the  court  below  will  have  nothing  to 
<lo  but  execute  the  decree  it  has  already  en- 
tered. Dainesc  v.  Kendally^  119  U.  S.  53, 
aO  L.  ed.  305,  7  Sup.  Ct.  Rep.  65.  .  .  . 
It  may  be  that  if  the  order  of  the  circuit 
court  were  affirmed,  appellant  would  aban- 
don further  effort  against  the  other  defend- 
ants, while  it  is  clear  enough  that  if  the  or- 
iler  were  reversed,  the  case  would  be  pro- 
ceeded in  against  them  all.  .  .  .  As  tht> 
order  upon  the  demurrer  did  not  dispose  of 
the  whole  case,  the  decree  is  not  final,  and 
we  cannot  entertain  jurisdiction.  Appeal 
dismissed." 

In  United  titates  v.  (Hrault,  11  How.  22, 
32,  13  L.  ed.  587,  592,  which  was  a  writ  of 
-error  to  review  a  judgment  in  favor  of  some 
of  the  defendants  in  an  action  on  a  bond, 
while  the  suit  was  undisposed  of  as  to  one 
tlefendant,  the  writ  of  error  was  dismissed 
for  want  of  jurisdiction,  because  the  judg- 
ment was  not  finalj  in  that  it  did  not  dis- 
pose of  the  whole  case.  In  Holcombe  v.  Mc- 
Kusick,  20  How.  552,  554,  15  L.  ed.  1020, 
1021,  may  be  found  this  declaration:  "It 
is  the  settled  practice  of  this  court,  and  the 
same  in  the  King's  bench  in  England,  that 
the  writ  will  not  lie  until  the  whole  of  the 
matters  in  controversy  in  the  suit  below 
are  disposed  of.  The  writ  itself  is  condi- 
tional, and  does  not  authorize  the  court  be- 
low to  send  up  the  case,  unless  all  the  mat- 
ters between  the  parties  to  the  record  have 
Ixjen  determined." 

In  Hohorst  v.  Hamburg- American  Packet 
ro.  148  U.  S.  202,  264,  37  L.  ed.  443,  444, 
13  Sup.  Ct.  Rep.  590,  a  bill  in  equity  was 
brought  against  the  packet  company  and 
other  defendants,  which,  as  it  was  amended, 
<'harged  the  defendants  with  jointly  infring- 
ing a  patent.  The  service  of  the  subpoena 
on  the  packet  company  was  set  aside,  and 
the  bill  was  dismi-^sed  as  to  that  corpora- 
tion, while  it  remained  pending  as  to  the 
other  defendants.  The  complainant  ap- 
pealed, and  the  appeal  was  dismissed  be- 
<'ause  the  whole  case  was  not  disposed  of  by 
the  decree. 

The  decree  which  sustained  the  demurrers 
of  the  appellees  who  make  this  motion,  and 
<lismissed  them  from  this  suit,  left  this  case 
])cnding  and  undetermined  between  the 
complainants  and  the  city  of  Texarkana. 
It  did  not  dispose  of  the  whole  case.  The 
<;omplainants  chai"ged  that  these  defendants 
were  jointly  liable  with  the  city  for  the 
•<lamages  which  they  set  forth,  and  to  the 
injun<'tion  which  they  sought,  and  the  an* 
thorities  to  which  reference  has  been  made 
c'onclusively  establish  the  rule  that  an  or- 
der or  decree  whicli  retains  or  dismisses  par- 
ties defendant  who  are  charged  to  be  jointly 
liable  to  the  complainant  with  other  de- 
fendants in  the  suit  is  not  a  final  decision, 
and  cannot  l)e  reviewed  in  this  court,  be- 
cause it  does  not  dispose  of  the  whole  case. 
The  decree  of  May  22,  1901,  was,  therefore, 
the  only  final  decision  or  decree  in  the  case 
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in  hand.  The  appeal  from  that  decree  pre- 
sents all  previous  orders,  decisions,  and  pro- 
ceeding's in  the  case,  including  the  decrees 
of  December  8,  1899,  for  review  here,  and 
the  motion  to  dismiss  it  as  to  the  demur 
rants  must  be  denied. 

The  demurrants,  who  were  dismissed 
from  this  case  by  the  decree  of  1899,  were 
inhabitants  of  the  city  of  Texarkana,  who 
\\ere  sued  jointly  with  that  city  for  con- 
structing and  operating  therein  a  sewer, 
which  caused  a  continuing  nuisance,  to  the 
injury  of  the  complainants.  Their  demur- 
rers were  sustained  on  the  grounds  that 
they  were  improperly  joined  with  the  city, 
and  that  the  bill  was  multifarious,  and  the 
only  question  presented  in  this  case  is  the 
soundness  of  this  ruling.  In  their  amended 
bill  the  complainants  allege  that  these  de- 
jnurrants  and  other  citizens  of  Texarkana 
invoked  the  powers  of  that  city  to  construct 
a  sewer  system  for  the  benefit  of  its  inhabi- 
tants; that  they  agreed  with  the  city  that 
they  would  occupy  and  use  the  sewer  plant 
with  their  sinks  and  privies  for  the  purpose 
of  removing  all  the  filth  and  putrid  matter 
from  their  respective  premises;  that  the 
city  of  Texarkana  constructed  a  sewer  sys- 
tem in  consideration  of  this  agreement: 
that  in  its  construction  the  city  was  guilty 
of  gross  negligence,  in  that  it  so  built  a  large 
main  sewer  that  its  open  mouth  was  left 
several  feet  above,  and  poured  its  contents 
into,  a  brook  of  pure  water,  which  flowetl 
thence  past  the  premises  of  the  complain- 
ants; that  the  demurrants,  acting  together 
and  in  concert,  the  one  \nth  the  other,  at 
the  same  time,  in  a  common  design,  have 
performed  their  agreement:  that  they  have 
connected  their  dwellings  and  business 
houses  with  this  main  sewer,  have  used, 
occupied,  and  operated  it  by  authority  of, 
under,  and  from  the  city,  to  carry  all  the 
sewage  collected  from  all  their  privies  and 
•sinks  in  and  through  this  open  sewer  to  the 
brook,  have  thereby  created  and  maintained 
a  nuisance,  to  the  damage  of  the  complain- 
ants; that  they  are  still  doing  so;  that 
they  have  done  this  with  knowledge  of  its 
effect  upon  the  complainants  and  their 
property ;  and  that  they  insist  that  they 
have  a  right  and  threaten  to  continue  so 
to  do. 

The  statutes  of  the  state  of  Arkansas  au- 
thorized the  city  of  Texarkana  to  grade  or 
otherwise  improve  its  streets,  to  construct 
sewers,  and  to  make  other  local  improve- 
ments of  a  public  nature,  upon  the  presen- 
tation of  proper  petitions  of  the  owners  of 
real  property  to  be  affected  thereby  to  the 
city  council  and  the  boards  of  improvement 
appointed  by  the  council,  and  they  empow- 
ered the  board  of  health  of  that  city  to 
compel  the  owners  of  property  to  connect 
their  premises  with  convenient  sewers  after 
they  were  constructed.  The  amended  bill 
of  the  complainants  must  be  read  in  the 
light  of  this  legislation.  When  so  read,  its 
averments  amount  to  this,  and  nothing 
more:  That  the  demurrants  and  the  other 
citizens  of  Texarkana  invoked  the  powers  of 
that  eitv  to  construct  a  sewer  svstem,  and 
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agreed  to  use  it;  that  the  city  built  the  sys- 
tem so  carelessly  that  one  of  its  main  sew- 
ers polluted  the  waters  of  the  brook,  to  the 
damage  of  the  complainants;  and  that  the 
demurrants  have  used,  and  are  using,  this 
flewer  to  conduct  the  sewage  away  from 
their  respective  premises.  The  question  it 
presents  is:  Are  the  inhabitants  of  a  city, 
who  invoke  its  powers  to  construct  a  public 
improvement,  and  who  use  this  betterment 
when  it  is  completed,  liable  jointly  with  the 
city  for  the  latter's  unsafe,  unskilful,  or 
negligent  construction  or  operation  of  it? 
The  books  have  been  searched  in  vain  for  an 
affirmative  answer  to  this  question.  The 
liability  of  a  municipal  corporation  to  an 
injunction  and  to  damages  at  the  suit  of 
any  party  who  suffers  continuing  legal  in- 
jury from  the  unsafe,  unskilful,  or  careles3 
construction  and  operation  of  a  local  im- 
provement, which  it  has  the  authority  to 
make  and  to  operate  in  a  proper  manner,, 
is  conclusively  established  in  the  careful 
and  exhaustive  opinion  of  the  circuit  court 
in  this  case,  and  that  liability  is  not  ques- 
tioned in  this  court.  Caitnichael  v.  Texar- 
kana,  94  Fed.  561,  572;  Seifert  v.  Brooklyn, 
101  N.  Y.  136,  143,  54  Am.  Rep.  664,  4  N. 
E.  321.  The  general  rule  that  persons  who 
either  by  their  joint  or  by  their  several  acts 
or  omissions  create  or  maintain  a  nuisance, 
such  as  the  obstruction  of  a  way  or  the  pol- 
lution of  a  stream,  are  jointly  and  sever- 
ally liable  for  such  damages  as  are  the  di- 
rect and  probable  consequences  of  the  nui- 
sance, is  conceded.  Simmons  v.  Everson, 
124  N.  Y.  319,  323,  26  N.  E.  911;  Thorpe  v. 
Brumfitt,  L.  R.  8  Ch.  656;  Blair  v.  Deakin, 

57  L.  T.  N.  S.  522;  Irvine  v.  Wood,  51  N. 
Y.  224,  10  Am.  Rep.  603;  Rogers  v.  Stewart, 
5  Vt.  215,  26  Am.  Dec.  296. 

Counsel  for  appellants  rely  upon  this 
proposition,  but  its  applicability  to  the 
facts  of  this  case  is  not  perceived.  The  de- 
murrants petitioned  their  city  for  a  sewc( 
system,  agreed  to  use,  and  have  used,  it. 
The  injuries  which  the  complainants  suffer 
were  not  the  natural,  direct,  or  probable 
consequence  of  these  acts.  If  they  had  tak- 
en their  own  sewage  to  the  creek,  and 
poured  it  into  its  waters  above  the  premises 
of  the  complainants,  they  would  undoubt- 
edly have  fallen  imder  the  rule,  and  would 
have  been  liable  for  any  injury  which  the 
appellants  suffered  from  their  acts.  On  the 
other  hand,  if  they  had  made  an  agreement 
with  an  independent  contractor  for  a  stipu- 
lated annual  compensation  to  remove  all 
their  sewage  from  their  premises  to  a  place 
where,  and  in  a  manner  in  which,  it  could 
do  no  unnecessary  injury  to  anyone,  and 
their  contractor  had  carelessly  deposited  it 
on  the  complainants'  land,  or  in  the  stream 
above  their  property,  the  demurrants  would 
not  have  been  liable  for  these  ^vrongful  acts 
of  their  contractor.  Their  relation  to  the 
city  and  to  its  negligence  is  not  of  a  differ- 
ent character.  They  had  no  right  or  au- 
thority to  construct  or  operate  a  sewer  sys- 
tem in  the  city  of  Texarkana,  nor  had  they 
any  control  over  the  manner  of  its  construc- 
tion, modification,  repair,  or  operation.     All 
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this  control  was  vested  by  the  laws  in  the 
municipality.  Nevertheless,  the  statutes- 
gave  them  the  right  to  have  the  sewage  from 
their  premises  removed  by  means  of  a  sewer 
system  constructed  and  operated  by  their 
city.  If  that  system  were  lawfully,  ddl- 
fully,  and  carefully  built  and  operated^  it 
would  entail  no  injury  upon  the  complain- 
ants, or  upon  any  other  parties.  The  law 
vested  the  power  in,  and  imposed  the  duty 
upon,  the  city  of  Texarkana,  and  upon  that 
city  alone,  to  construct  and  operate  such  a 
system  within  the  bounds  of  that  munici- 
pality, and  required  it  to  do  so  in  such  a 
manner  that  no  unnecessary  injury  would 
be'  indicted  upon  anyone.  It  expressly  au- 
thorized the  demurrants  and  the  other  in- 
habi tents  of  that  city  to  invoke,  by  proper 
:  petitions,  the  power  of  the  municipality  to 
build  and  operate  such  a  system,  gave  them 
the  right  to  the  use  of  it  for  the  removal  of 
their  sewage,  and  imposed  upon  them  taxes, 
and  assessments  to  pay  for  its  constructioxi 
and  operation.  It  was  such  a  system  of 
sewerage — a  system  lawfully  and  carefully 
constructed — that  they  called  upon  their 
city  to  build  and  operate,  and  for  which 
they  have  become  liable  to  pay  taxes  and 
I  assessments.  If  the  city  had  constructed 
I  and  operated  such  a  system  as  it  was  its  le- 
gal duty  to  build,  the  complainants  would 
not  have  been  injured,  and  no  one  would 
have  been  liable  for  any  damages  whatever. 
The  demurrants  never  requested  or  author- 
ized the  city  to  inflict  injury  upon  the  com- 
plainants, or  to  be  guilty  of  negligence  or 
lack  of  skill  in  the  discharge  of  its  duty. 
They  invoked  its  power  to  construct  a  law- 
ful system  in  a  lawful  manner.  The  city 
has  constructed  and  is  operating  one  of  it^ 
main  sewers  so  unskilfully  and  negligently 
that  it  conducts  the  sewage,  which  the  de- 
murrants have  the  imdoubted  right  to  pour 
into  it,  under  the  statutes  and  under  their 
implied  contract  with  the  city  that  the  lat- 
ter will  lead  away  this  sewage  without  in- 
jury to  others,  into  the  brook  above  the 
complainants'  property,  to  their  serious  in- 
}ury.  But  the  demurrante  had  no  control 
over  the  manner  of  this  construction.  They 
have  no  right  to  change  the  sewer,  no  di- 
i-ection  of  its  operation,  and,  since  they  have 
no  control  over  its  construction,  operation^ 
or  repair,  they  cannot  be  liable  jointly  with 
the  city  for  the  wrongful  acts  of  which  it 
alone  was  guilty,  and  which  it  alone  had 
the  po'wer  to  do  or  to  refrain  from  doing. 
The  power  of  control  is  the  test  of  liability. 
If  one  has  no  power  to  command  or  direct  an- 
other in  the  performance  of  an  act  charged^ 
he  cannot  be  liable  for  the  manner  in  which 
it  is  done,  either  alone  or  jointly  with  the 
actor.  Brady  v.  Chicago  &  G,  W.  R.  Co. 
114  Fed.  100.  107;  Atnood  v.  Chicago,  R,  /. 
d  1'.  R,  Co.  72  Fed.  447,  454,  455. 

The  result  that  these  citizens  are  not  lia- 
ble for  damages  resulting  from  neglig<eiice 
in  the  construction  or  operation  of  this  sew- 
er is  neither  unique  nor  imprecedented.  It 
rests  on  a  rational  principle  of  law,  which 
is  of  general,  if  not  of  universal,  applica- 
tion,    Tlie  owners  of  property  in  a  city,  wht> 
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invoke  its  power  to  grade  a  street  or  to 
build  a  sidewalk,  and  to  keep  them  in  re- 
j'air,  are  not  jointly  liable  with  the  munic- 
ipality for  the  damages  which  result  to 
t  Iiifd  persons  from  the  negligence  of  the  city 
in  the  construction  or  care  of  the  street  or 
of  the  sidewalk  because  they  requested  its 
construction,  and  have  constantly  used  it 
since  it  was  built.  The  inhabitants  of  a 
municipality^  who  invoke  its  power  to  con- 
struct waterworks,  or  to  extend  its  water 
mains,  and  who  constantly  draw  water  from 
them  for  domestic  or  manufacturing  pur- 
[>oaes,  are  not  jointly  liable  with  the  city  for 
damages  to  others  which  result  from  its 
negligence  in  the  construction  or  operation 
of  its  mains.  Indeed,  the  inhabitants  of  a 
<-ity,  who  call  upon  it  to  construct  and  care 
for  a  local  improvement,  which  it  has  the  le- 
gal power  to  build  and  to  control,  and  who 
iiae  the  improvement,  when  completed,  for 
the  purpose  and  in  the  way  prescribed  by  the 
law,  are  not  liable  jointly  with  the  city  for 
the  damages  which  result  to  third  parties 
from  the  negligence  of  the  city  in  the  con- 
struction, management,  or  operation  of  the 
l^etterment. 

The  same  considerations  which  exempt  the 
♦lemurrants  from  liability  with  the  city  for 
i  ts*  negligence  constitute  them  improper  par- 
T  ies  to  this  suit  for  an  injunction.  It  is  not 
their  acts  in  depositing  their  sewage  in  the 
t'onduit  which  the  city  has  provided  for  them 
t  hat  are  the  proximate  cause  of  the  continu- 
ing  injury  to  the  complainants.  It  is  the 
negligence  of  the  city  in  the  construction  and 
control  of  the  main  sewer,  which  it  was  the 
duty  of  the  city  to  so  construct  and  operate 
t  hat  no  nuisance  would  be  created.  The  de- 
murrants have  the  right  to  rely  upon  the 
discharge  of  its  duty  by  the  city,  and  to  de- 
posit their  sewage  in  the  conduit  which  it 
was  the  duty  of  the  city  to  provide  for  its 
lemoval,  in  consideration  of  the  taxes  and 
assessments  for  which  they  made  themselves 
liable  when  they  invoked  its  power.  They 
\\  ere  improperly  joined  in  this  suit,  not  only 
because  they  were  not  jointly  liable  in  dam- 
acjes  with  the  city,  but  also  because  their 
})cts  were  not  th^  proximate  cause  of  the 
nuisance  and  the  continuing  trespass,  and 


the  complainants  had  no  cause  of  action 
against  them.  There  was  no  error  in  the 
ruling  of  the  court  sustaining  their  demur- 
rers, and  dismissing  them  from  this  suit. 

This  conclusion  has  not  been  reached  with- 
out a  careful  consideration  of  the  broad  aver- 
ments in  the  bill  that  the  demurrants  and 
the  city,  acting  together  in  concert  at  the 
same  time,  hav^,  by  means  of  the  open  sewer 
and  its  use,  created  and  maintained  this  nui- 
sance, and  that  they  have  not  ceased  to  do 
so.  If  these  allegations  stood  alone,  they 
would  undoubtedly  charge  these  citizens 
with  liability;  but  they  are  accompanied 
with  averments  that  the  demurrants  in- 
voked the  power  of  the  city  to  construct  the 
sewer,  that  the  city  was  guilty  of  gross  neg- 
ligence in  building  it,  and  that  the  demur- 
rants had  used,  occupied,  and  operated  it 
'*by  authority  of,  under,  and  from  the  city." 
When  all  these  statements  are  read  together 
with  the  statutes  which  vest  the  right  to  con- 
struct, to  change,  to  repair,  and  to  control 
this  sewer  exclusively  in  the  city,  there  is  no 
escape  from  the  conclusion  that*  the  acts  and 
omissions  of  the  city,  and  not  those  of  the 
citizens,  constituted  the  proximate  cause  of 
the  injury  to  the  complainants,  and  that  the 
inhabitants  who  requested  the  construction 
and  operation  of  the  improvement  are  not 
liable  for  those  acts  and  omissions,  because 
they  had  no  power  to  command  or  control 
the  city  in  their  performance. 

The'  case  presents  no  other  question. 
When  it  came  to  final  hearing  between  the 
complainants  and  the  city,  the  answer  of 
the  latter  denied  that  any  nuisance  had  ever 
bt^en  created  or  maintained  by  the  construc- 
tion or  operation  of  the  sewer,  denied  that 
the  complainants  had  suffered  any  incon- 
venience or  injury  on  account  of  it, — ^in 
short,  denied  all  the  equities  of  the  bill. 
No  evidence  was  produced  by  the  complain- 
ants to  suppoi-t  their  averments,  and  the 
court  rendered  a  decision  against  them. 
When  all  the  material  allegations  of  the 
bill  are  denied  by  the  answer,  there  can  be 
no  decree  for  the  complainants  ^Wthout 
proof  of  their  averments. 

The  decree  lelow  is  affirmed. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS,  SEVENTH  CIRCUIT. 


Lee  S,  HARRISON,  Appt., 

V. 

(.I^UCOSE  SUGAR  REFINING  COMPANY. 

(116  Fed.  304.) 

1.  Tlie  enforcement  of  a  contract  not 
<to  envaft-e  In  bnainens  In  competition 
with  the  other  contracting  party  cannot  bo 
prevented  on  the  ground  that  such  party  is 
an  illegal  trust  or  monopoly. 


Note. — As  to  validity  of  contract  restraining 
f-naployee  from  engaging  In  business  so  long  as 
his  employment  continues,  see  also  in  this 
series,  Camlg  v.  Carr  (Mass.)  35  L.  R.  A.  512. 
o8  L.  R.  A. 


2.  A  contract  1»r  nn  employee  of  a 
Rlncowe  manufacturer  not  to  become 
IntereMted  during  the  term  of  bis  employ- 
ment In  a  rival  concern  within  a  radius  of 
1,500  miles  of  Chicago  Is  not  unreasonable 
as  to  space,  where  the  business  of  the  em- 
ployer occupies  the  whole  of  that  territory. 

3.  No  pabllc  policy  In  violated  In  en- 
Joinlnar  an  employee  of  a  nrlncose 
manufacturer  from  vlolatlnip  his 
contract  not  to  enter  the  employ  of  a  rival 

I  manufacturer  during  the  term  of  his  employ- 
!  ment,  where  the  employer  is  willing  to  re- 
,      tain  him  at  the  agreed  compensation  for  the . 

entire  period. 
I  4.  An  employee  of  a  firlucoMC  manufact- 
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urer.  kno^lnsr  the  secret  proeeHHeH 
of  tlie  bunineMM,  will  be  enjoined  from  vio- 
lating his  contract  not  to  enter  the  employ 
of  a  rival  manufacturer  during  his  term  of 
employment,  by  superintending  for  an  intend- 
ing rival  the  construction  of  works  and  the 
manufacture  therein  of  glucose,  with  a  view 
to  competition  with  his  emploj^er. 

(May  G,   1902.) 

APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  of  the  United  Staiejs 
tor  the  Northern  District  of  Illinois,  South- 
ern Division,  enjoining  him  from  violating 
his  contract  not  to  engage  in  business  in 
competition    with   complainant.     Affirmed. 

Statement  by  Jenkins,   Circuit  Judge: 
On  August  14,  1897,  the  appellajit,  Lee  S. 

Harri««on,  enteretl  into  a  written  agreement 

with  the  appellee  as  follows: 

This  agreement  made  at  Chicago,  Illi- 
nois, on  this  14th  day  of  August,  a.  d.  1897, 
by  and  between  I^ee  Harrison,  of  Peoria,  the 
tirst  party  hereto,  and  the  Glucose  Sugar 
Refining  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  New  Jersey, 
the  second  party  hereto,  witnesseth: 
Whereas,  the  first  party  has  been  for  sev- 
eral years  last  past  engaged  in  the  business 
of  manufacturing  and  selling  glucose,  grape 
sugar,  strticli,  and  kindred  products  of  a 
glucose  factory,  and  hereby  represents  that 
he  has  acquired  exceptional  skill  and  thor- 
ough knowledge  of  the  said  business;  and 
whereas,  the  first  party  is  desirous  of  en- 
tering the  employ  of  the  second  party 
which  is  engjiged  in  the  business  of  manu- 
facturing and  selling  glucose,  grape  sugar, 
starch,  and  kindred  products  and  the  vari- 
ous products  of  a  glucose  factory:  Xow. 
therefore,  in  consideration  of  the  foregoing 
recitals  and  other  good  and  valuable  consid- 
erations, and  the  mutual  covenants  herein 
contained,  it  is  hereby  covenanted  and 
agreed  by  and  between  the  parties  hereto  as 
follows :  (  1 )  The  second  party  hereby 
ag^lH^s  to  and  does  employ  the  first  party, 
and   the    fir.st    party    hereby   agrees   to   and 


of  live  years  from  the  14th  day  of  August. 
1897,  in  such  capacity,  and  for  the  perform- 
ance of  sucli  services,  in  and  about  the  said 
business;  of  the  second  party,  as  the  second 
party  may  from  time  to  time  require  the 
first' party  to  perform.  (2)  The  first  pai- 
ty  shall,  during  the  time  of  said  employ- 
ment hereby  created,  devote  all  his  time  and 
attention  exclusively  to  the  business  and 
interests  of  the  second  party,  and  to  the  per- 
formance to  the  satisfaction  of  the  second 
party  of  such  duties  as  may  be  assigned  to 
him  in  the  premises  by  the  second  party, 
and  he  avIU  do  his  utmost  to  further  en- 
hance and  develop  the  best  interests  and 
welfare  of  the  second  party.  (3)  The  first 
party  hereby  agrees  and  covenants  \\-ith  the 
second  party  that  during  said  tenn  of  years 
he  will  not,  directly  or  indirectly.  enteV  the 
employment  of  or  render  any  service  of  any 
kind  to  any  individiuvl,  individimls,  partner- 
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ship,  association,  or  corporation  whatsoever 
(other  than  the  second  partjO  ;  and  during 
said  term  of  years  he  will  not.  under  any 
circumstances  or  conditions  whatsoever 
(whether  said  employment  be  in  force  or 
not),  engage  in,  or  be  or  become  interested, 
directly  or  indirectly,  as  an  indiA-idual, 
|>tirtner,  stockholder,  director,  officer,  clerk, 
principal,  agent,  employee,  trustee,  lender 
of  money,  or  in  any  other  i-elation  or  ca- 
pacity whatsoever.  In  or  to,  the  business 
(other  than  that  of  second  party)  of  buy- 
ing, manufacturing,  or  selling  glucose,  grape 
sugar,  starch,  or  any  kindred  products,  or 
any  of  the  products  of  a  glucose  factory, 
within  a  radius  of  fifteen  hundred  niilef)  of 
the  city  of  Chicago,  Illinois.  (4)  In  con- 
sideration of  the  continuous  faithful  per- 
fornumcc  of  the  covenant  herein  contained 
by  the  first  party  to  be  performed,  and  of 
the  making  of  this  contract,  the  second  par- 
ty hereby  covenants  and  agrees  that  it  will 
pay  to  the  first  party  during  said  term  of 
years  the  sum  of  three  himdred  thirty -thret* 
and  one  third  dollars  per  month,  payable  on 
the  last  day  of  each  and  every  month. 

In  vitness  whereof  the  parties  hereto* 
have  duly  signed  and  sealed  this  instru- 
ment the  day,  date,  and  place  first  abo\e 
written. 

Lee  S.   Harrison,  [Seal.] 

The  Glucose  Sugar  Refining  Conipauv. 
By  C.  H.  Matthiessen,  Pt. 

At  the  date  of  the  contract  the  appellee 
was.  and  is  now,  the  owner  of  and  operat- 
ing factories  in  Chicago,  Peoria,  and  Rock 
ford,  in  the  state  of  Illinois,  and  in  Daven- 
port and  Marshalltown,  in  the  state  of 
Iowa,  wherein  are  manufactured  glucose, 
j^taix'h,  gi'ape  sugar,  and  other  kindred  prod- 
ucts. It  sells  its  manufactured  protluct 
throughout  the  I'nited  States  and  in  vari- 
ous foreign  countries  and  places,  and  pai- 
ticularly  throughout  a  territory  circum- 
»cribtn.1  by  a  radius  of  not  less  Uian  l,50o 
miles  from  the  city  of  Chicago.  It  is 
claimed  by  the  appellee  tliat  in  the  manu- 
facture of  these  products  it  possesses  many 
new  and  original  processes  which  it  was  to 


does  acce])t  sucli  employment,  for  the  terntti^^  interest  to  keep  secret;   that  it  was  es- 


sential to  confide  these  secrets  to  Harrison. 
the  api)ellant,  because  he  was  one  of  its  su- 
perintc^ndents,  having  charge  of  the  factory 
at  Davenport,  in  the  state  of  Iowa  :  that  he 
Avas  taken  through  all  the  factories,  and 
fully  instructed  with  respect  to  the  methods 
and  processes  used.  The  record  disclose^ 
interesting  facts  touching  the  manufacture 
of  these  articles  of  commerce.  The  ordinary 
commercial  starch,  glucose,  and  grape 
sugiir  are  produced  from  the  starch  gran- 
ule in  the  corn  kernel.  At  an  early  perio<l 
in  the  histoiy  of  the  manufacture  of  these 
products,  after  the  separation  of  tlie  starch 
tiie  remainder  of  the  kernel  went  oflf  from 
the  factory  in  the  nature  of  slops  or  ofTal. 
which  was  lost,  except  as  it  was  fed  to  cat- 
tle in  i)ens  near  the  factory.  Processes 
were  devised  whereby  this  slop  or  offal  was 
treateil  so  as  to  separate  the  hull,  the  glu- 
ten, and  the  germ.     From  the  hull,  bran  is 
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made:  from  the  gluten,  gluten  meal;  and 
the  germ  has  proved  a  mo8t  interesting  by- 
product. From  it  are  made  corn  oil  and  oil 
cake  and  rubber  used  for  belting  and  other 
similar  jnirposes.  The  hull  and  gluten  are 
dried,  pressed,  and  shipped  in  large  quan- 
tities to  New  England  and  Europe  a*s  food 
for  cattle.  The  corn  oil  has  proved  a  valu- 
able product,  and  is  uscid  in  making  ssoap 
and  dressing  leather,  etc.,  and  both  the  oil 
and  oil  cake  are  exported  in  large  quanti- 
ties to  Europe.  There  are  also  manufac- 
tured from  the  starch  seven  or  eight  grades 
of  glucose  used  by  the  syrup  mixer,  the  jelly 
maker,  the  confectioner,  ajid  the  brewer,  i 
each  grade  adapted  for  use  in  the  special  I 
line  of  manufacture  in  which  it  is  used. 
From  the  starch  are  made  different  grades 
of  sugar,  various  gnules  of  corn  starch, 
and  several  grades  of  dextrine  used  in 
the  finish  of  cotton  goods  and  wall  paper, 
and  American  gum,  a  product  nearly  iden- 
tical in  its  chemical  properties  with 
giun  arabic.  There  is  also  a  process  for 
the  recovery  of  the  steep  water:  that  is, 
recovering  all  the  slops  from  the  water  in 
which  the  corn  is  steeped  in  the  process  of 
separating  the  starch.  These  solids  are 
used  to  enrich  the  feeds  produced  from  the 
hull  and  gluten.  It  also  appears  that  there 
are  some  28  different  grades  of  syrup,  each 
involving  a  difference  in  ingredients,  pro- 
portions, and  temperature;  the  work  requir- 
ing delicacy  in  planning  and  skill  in  treat- 
ment. The  evidence  shows  that  the  art,  by 
study  and  experiment,  is  still  advancing. 
The  superintendent  and  the  chemist  are  con- 
stantly engaged  in  making  experiments, 
that  the  greatest  possible  yield  from  the 
corn  might  be  derived  with  the  least  ex- 
pense. These  processes  are  sought  to  be 
kept  secret,  that  they  may  not  come  to  the 
knowledge  of  competitors.  The  factories  of 
the  appellee  are  surrounded  by  high  board 
fences  to  exclude  the  public.  Watchmen 
are  stationed  at  the  several  entrances,  and 
no  one  is  allowed  to  enter  without  a  pass 
from  the  president  or  general  manager.  The 
laborers  employed  in  the  factories,  except 
those  employed  in  the  laboratories,  are  re- 
quired to  stay  in  their  respective  depart- 
ments. The  processes  adopted  are  commu- 
nicated in  confidence,  and  only  to  those  hav- 
ing sui^ervision,  and  there  is  constant  inter- 
course between  the  superintendents  of  the 
different  factories  with  respect  to  the  ex- 
I)erimcnts  made.  The  appellant  served  in 
the  capacity  of  superintendent  of  the  fac- 
tory at  Davenport  until  June  8,  1900.  when 
without  cause  he  abandoned  the  service  of 
the  appellee  and  resigned  his  position.  On 
the  next  day  the  appellee  notified  him  that 
his  contract  had  not  expired,  and  instructed 
him  to  report  at  the  general  office  for  confer- 
ence with  the  president,  to  which  notice  he 
paid  no  attention,  but  soon  thereafter  entered 
the  service  of  the  Illinois  Sugar  Refining 
Company  as  superintendent  of  its  factory  at 
Pekin,  in  the  state  of  Illinois.  The  business 
of  that  company  was  originally  the  manu- 
facture of  sugar  from  beets,  which  business 
was  not  in  comj^etition  with  that  of  the  ap- 
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pellee.  But  on  the  I5th  of  May,  1901,  that 
company  began  the  manufacture  of  glucose 
and  kindred  products  fro«n  corn,  with  the 
appellant  as  its  superintendent,  and  became 
an  active  competitor  of  the  appellee  in  its 
line  of  business.  On  May  25,  1901,  the  ap- 
j)ellee  addressed  a  letter  to  the  appellant 
j)rotesting  against  his  entering  the  employ- 
ment of  the  Illinois  Sugar  Refining  Com- 
pany or  otherwise  engagiiYg  in  business  in 
violation  of  his  contract,  protesting  against 
his  using  any  information  acquired  by  him 
while  in  the  service  of  the  appellee,  and 
notifying  him  that  the  appellee  was  willing 
that  he  should  re-enter  its  service  under  the 
terms  and  conditions  of  the  agreement  and 
during  the  period  therein  stated.  The  ap- 
pellant, however,  persisted  in  actively  man- 
aging the  business  of  manufacturing  glu- 
cose and  kindi*ed  products  for  the  Illinois 
Sugar  Refining  Company,  and  on  June  24, 
1901,  the  appellee  filed  its  bill  in  the  court 
below,  seeking  to  enjoin  him  from  so  doing 
until  .August^  14,  1902,  the  date  of  the  ex- 
piration of  his  contract  term,  as  prayed  in 
its  bill. 

The  answer  charges  that  the  appellee  is 
"an  unlawful  pool,  combination,  monopoly, 
or  trust;"  that  the  district  circumscribed 
by  a  radius  of  not  less  than  1,500  miles  from 
the  city  of  Chicago  comprises  the  entire  ter- 
ritory in  the  United  States  within  which 
glucose  and  its  kindred  products  are  or  can 
be  successfully  manufactured  and  market- 
ed: that  the  appellee  corporation  was  or- 
ganize<i  by  the  combination,  with  two  ex 
ceptions,  of  all  the  factories  within  what  is 
known  as  the  "corn  belt,"  with  a  view  of 
stifiing  competition,  and  ci-eating  a  monop- 
oly in  the  manufacture  and  sale  of  glucos<j 
an<l  its  kindred  products  throughout  the 
United  States,  and  to  that  end  to  unite  and 
combine  under  one  management  so  far  asr*. 
]X)ssible  all  the  glucose  plants  and  factories 
within  the  district  circumscribed  by  a  ra- 
dius of  1,500  miles  from  the  city  of  Chicago, 
with  the  intention  and  for  the  purpose  of 
regulating  the  production  and  output  of 
glucose  and  its  kindred  products  and  the 
price  thereof,  and  that,  pursuant  to  such 
j)urpose,  the  appellee  acquired  the  factories 
mentioned;  that  the  corporation  the  appel- 
lee is  an  unlawful  corporation,  within  the 
decision  of  the  supreme  court  of  the  state 
of  Illinois  in  Harding  v.  American  Glucose- 
Co.  182  111.  551,  55  N.  E.  577.  He  charges 
that  the  contract  was  void,  as  being  in  re- 
fitraint  of  trade  and  unreasonable ;  he  denies 
the  communication  of  any  secrets  of  the 
business  to  him,  and  denies  that  he  designs 
to  u>e  any  information  imparted  to  him  by 
the  appellee  for  any  secret  processes,  meth- 
ods, or  devices  used  by  the  appellee  in  the 
manufacture  of  its  products,  and  derived  by 
and  imparted  to  him  in  the  course  of  his 
service  with  the  complainant.  He  also  sul>- 
mits  that  the  appellee,  the  complainant  be 
low,  has  a  full,  complete,  and  adequate 
remedy  at  law  for  any  damages  sustained. 

Upon  the  bill,  answer,  and  replication  and 
affidavits  a  motion  for  an  injunction  was 
heard  by  the  circuit  court,  and  on  August 
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6,  1901,  a  decree  of  injunctioD  was  passed 
by  the  court  as  follows:  "That  until  the 
further  order  of  the  court  the  said  Lee  S. 
HarrisoO;  defendant,  shall  be,  and  he  is 
hereby,  restrained  and  enjoined  from  engag- 
ing in,  being  or  becoming  interested,  direct- 
ly or  indirectly,  as  an  individual,  partner, 
stockholder,  director,  officer,  clerk,  princi- 
pal, agent,  employee,  trustee,  lender  of  mon- 
ey, or  in  any  other  relation  or  capacity 
whatsoever  in  or  about  the  business  (other 
than  that  of  the  complainant)  of  buying, 
manufacturing,  or  selling  glucose,  grape 
sugar,  starch,  or  any  kindred  products,  or 
any  of  the  products  of  a  glucose  factory, 
within  a  radius  of  fifteen  hundred  (1,500) 
miles  of  the  city  of  Chicago;  and  that  un- 
til the  further  order  of  the  court  the  said 
defendant,  Lee  S.  Harrison,  shall  be,  and  he 
is  hereby,  restrained  and  enjoined  from  in 
any  manner,  directly  or  indirectly,  working 
for,  rendering  any  assistance  or  aid  of  any 
kind,  name,  or  nature  to,  the  Illinois  Sugar 
Refining  Company,  in  any  capacity  what- 
ever, and  from  in  any  manner,  directly  or 
indirectly,  imparting  to  the  Illinois  Sugar 
Refining  Company,  using  for  its  benefit,  or 
permitting  it  to  use  or  avail  itself  of,  in  any 
way  whatsoever,  the  skill,  knowledge,  or 
ability  possessed  by  the  defendant  in  the 
manufacture  or  sale  of  any  of  the  products 
of  a  glucose  factory,  and  from  in  any  man- 
ner, directly  or  indirectly,  being  in  any 
wise  interested,  either  as  an  employee, 
principal,  agent,  stockholder,  officer,  direct- 
or, or  in  any  capacity  whatsoever,  in  said 
Illinois  Sugar  Refining  Company,  or  the 
business  carried  on  by  it,  and  from  in  any 
manner,  directly  or  indirectly,  disclosing  to 
the  Illinois  Sugar  Refining  Company,  or  any 
of  its  officers,  directors,  agents,  employees, 
servants,  or  attorney,  any  information, 
knowledge,  trade  secrets,  methods,  or  proc- 
esses of  any  kind,  name,  or  nature  relating 
to  the  manufacture  or  sale  of  glucose,  grape 
sugar,  starch,  or  any  kindred  products  or 
any  of  the  products  of  a  glucose  factory." 
From  this  decree  or  order  an  appeal  is  pros- 
ecuted. 

Argued  before  Jenkins  and  Grosscup^  Cir- 
cuit Judges,  and  Humphrey,  District  Judge. 

Messrs.  Tlioaias  Cratty  and  Chester 
IL  Cleveland,  for  appellant: 

The  contract  was  void  under  the  laws  of 
Illinois,  where  it  was  made. 

Harding  v.  American  Glucose  Co.  182  111. 
551,  55  N.  E.  577;  Lanzit  v.  J.  W.  Sefton 
Mfg.  Co.  184  111.  326,  56  N.  E.  393. 

Under  the  laws  of  Illinois  a  court  of  equi- 
ty would  not  entertain  the  bill  in  this  case. 

Weliv  V.  Jacobs,  171  111.  624,  40  L.  R.  A. 
98,  49  N.  E.  723. 

The  Illinois  decisions  should  be  followed 
by  the  Federal  courts  in  this  case. 

Kowalski  v.  Chicago  G.  W.  R.  Co.  84  Fed. 
586. 

There  is  no  conflict  between  the  Federal 
and  state  decisions. 

CHhhs  Y.  Consolidated  Gas  Co.  130  U.  S. 
396,  32  L.  ed,  979,  9  Sup.  Ct.  Rep.  553; 
Addyston  Pipe  d  Steel  Co.  v.  United  States, 
58  L.  R.  A. 


175  U.  S.  211,  44  L,  ed.  136,  20  Sup.  Ct. 
Rep.  96;  Arthur  v.  Oakes,  25  L.  R.  A.  414, 4 
Inters.  Com.  Rep.  744,  11  C.  C.  A.  209,  24 
U.  S.  App.  239,  63  Fed.  310. 

The  jurisdictaon  of  equity  to  grant  in- 
junctions in  such  cases  as  this  is  coinddat 
with  its  jurisdiction  to  decree  specific  per- 
formance. 

Wcltv  V.  Jacobs.  171  111.  624,  40  K  R.  A. 
93,  49  N.  E.  723. 

The  restraint  of  the  contract  is  greatef 
tlian  required  for  the  legitimate  protectioi: 
of  appellee,  and  for  that  reason  is  whoFiv 
void. 

Consumers'  Oil  Co.  v.  Nunnemaker,  142 
Ind.  560,  41  N.  E.  1048;  Gameuxll  Fir- 
Alarm  Teleg.  Co.  v.  Crane,  160  Mass.  50,  *2 
L.  R.  A.  673,  35  N.  E.  98;  Cort  t.  Lassari. 
18  Or.  221,  6  L.  R.  A.  653,  22  Pac  1054: 
E.  Jaccard  Jewelry  Co.  v.  O'Brien^  70  Mc. 
App.  432;  Lumley  v.  Wagner,  1  DeG.  M.  A 
G.  604;  Ehrmann  v.  Bartholomew,  67  L  J. 
Ch.  N.  S.  319;  Wm.  Rogers  Mfg.  Co.  v.  Ro^ 
trs,  58  Conn.  356,  7  L.  R.  A.  779,  20  Atl. 
467;  MandevUle  v.  Harman,  42  N.  J.  £4. 
185,  7  Atl.  37 ;  Carter  v.  Ferguson^  58  Han, 
569,  12  N.  Y.  Supp.  580;  W.  J.  Johnston  Co, 
V.  Hunt,  66  Hun,  504,  21  N.  Y.  Supp.  314: 
Sternberg  v.  O'Brien,  48  N.  J,  Eq.  370.  2f 
Atl.  348 ;  Burney  v.  Ryle,  91  Ga.  701,  17  S. 
E.  980;  Snnquirico  v.  Bcnedetti,.  1  Bart-. 
315;  Hamblin  v.  Dinneford,  2  Edw.  Ch.  529: 
Burton  v.  Marshall,  4  Gill,  487,  45  Am,  Dec, 
171. 

Appellant  did  not,  by  his  contraict,  agree 
not  to  communicate  or  use  any  informatkm 
he  might  derive  while  in  the  employ  of  ip- 
pell(»e. 

Universal  Talking  Mach.  Co,  v.  BngUA. 
34  Misc.  342,  69  N.  Y.  Supp.  813;  Wm.  Rog- 
ers Mfg.  Co.  V.  Rogers,  58  Conn.  356,  7  L 
R.  A.  779,  20  Atl.  467;  Peabody  v.  A'or/oU, 
98  Mass.  452,  96  Am.  Dec.  664 ;  Marison  r. 
Moat,  9  Hare,  241;  Nessle  v.  Reese,  49  Bar!). 
374;  Williams  v.  WilliamSj  3  Meriv.  157: 
Ncwbcry  v.  James,  2  Meriv.  446;  Opp^^- 
heiincr  v,  Hirsch,  5  App.  Div.  232,  38  X. 
Y.  Supp.  311. 

At  all  events,  the  complainant's  right  to 
an  injunction  was  extremely  doubtful,  aod 
hence  the  injunction  should  have  been  de^ 
nied. 

MandevUle  v.  Harman,  42  N.  J.  Bq.  185, 
7  Atl.  37 ;  Miller  v.  Morley  Finishing  ¥«^ 
Co.  31  C.  C.  A.  148,  50  U.  S.  App.  383,  87 
Fed.  621;  Kilburn  v.  Ingersoll,  67  Fed.  46: 
Consolidaled  Fastener  Co.  v.  Traut  6  E. 
Mfg.  Co,  81  Fed.  383;  Jcttnes  T.  Hair  Co.  t. 
Huckins,  5  C.  C.  A.  522,  12  U.  S.  App.  359, 
50  Fed.  366;  1  High,  Inj.  §§  34,  35. 

Mr.  William  Z.  Calhoim  fcH-  appdlea 

Jenkins,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  objection  that  the  appellee  ia  an  il- 
legal trust  or  monopoly  condemned  by  ifce 
law  of  the  state  of  Hlinois,  and  so  declared 
by  the  supreme  court  of  that  state,  caoooi 
be  sustained.  We  have  held  in  1^  ease  of 
an  injurious  combination  of  the  nature  here 
asserted,  that  the  remedy  is  by  direct  pro- 
ceedings;  that  with  respect  to  a  coatnct 
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which  is  iDdependent  of  the  illegal  combi- 
nation, aod  is  merely  incident  to  other  and 
innocent  purposes,  one  who  voluntarily  and 
knowingly  deals  with  parties  so  combined 
ciinnot  on  the  one  hand  take  the  benefit  of 
his  bargain,  and  on  the  other  defend 
against  the  contract  on  the  ground  of  the 
illegality  of  the  combination.  Dennehy  v. 
McNultay  41  L.  R.  A.  609,  30  C.  C.  A.  422, 
59  U.  S.  App.  264,  86  Fed.  825.  See  also 
National  Folding-Box  d  Paper  Co.  v.  Rob- 
ertson, 99  Fed.  985. 

It  is  to  be  said,  also,  that  since  the  sub- 
mission of  this  case  the  Supreme  Court  of 
the  United  States  in  Connolly  v.  Union  Sew- 
er Pipe  Co.  184  U.  S.  540,  46  L.  ed.  679, 
22  Sup.  Ct.  Rep.  431,  has  declared  the  anti- 
trust law  of  the  state  of  Illinois  to  be  in 
derogation  of  the  Constitution  and  an  in- 
valid enactment. 

It  is  urged  that  the  contract  in  question 
is  one  in  restraint  of  trade  because  of  the 
cM>venant  that  during  the  stipulated  time  of 
i<ervice  the  appellant  would  not,  directly  or 
indirectly,  become  interested  in  the  specified 
business  within  a  radius  of  1,500  miles  from 
the  city  of  Chicago  otherwise  than  under 
his  engagement  with  the  appellee.  The  doc- 
trine of  restraint  of  trade  nad  its  birth  in 
conditions  anciently  obtaining,  and  now 
greatly  changed.  Then  the  area  of  trade 
uas  confined  within  narrow  territorial 
bounds.  Intercommunication  has  become 
largely  extended,  and  trades  anciently  lim- 
ited to  a  small  locality  have  become  national 
in  their  extent.  The  rule  is  bottomed  upon 
the  consideration  whether  such  a  covenant 
was  broader  than  the  covenantee  required 
for  bis  protection.  The  restraint  must  not 
be  arbitrary,  but  should  be  limited.  It 
must  be  reasonable  with  respect  to  time  and 
to  the  area  within  which  the  covenantee 
prosecutes  his  business.  Beyond  this,  re- 
straint is  unnecessary  and  invalid.  The 
test  to  bo  applied  was  asserted  by  Chief 
Justice  Tindal  in  Horner  v.  Graves ,  7  Bing. 
735,  to  be  this:  To  consider  whether  the 
restraint  is  such  only  as  to  afford  a  fair 
protection  to  the  interests  of  the  party 
in  favor  of  whom  it  is  given,  and  not  so 
large  as  to  interfere  with  the  interests  of 
the  public.  Whatever  restraint  is  larger 
than  the  necessary  protection  of  the  party 
can  be  of  no  benefit  to  either.  It  can  only 
be  ojtpressive,  and,  if  opprennive,  it  is,  in  the 
eye  of  the  law,  unreasonable  and  void,  on 
the  ground  of  public  policy  as  being  inju- 
rious to  the  interests  of  the  public. 

In  Oregon  Hteam  Nav,  Co.  v.  Winsor,  20 
Wall.  64,  68,  22  L.  ed.  316,  318,  Mr.  Justice 
Bradley,  in  delivering  the  opinion  of  the 
court,  observes:  "There  are  two  principal 
grounds  on  which  the  doctrine  is  founded 
that  a  contract  in  restraint  of  trade  is  void 
as  a^inst  public  policy.  One  is  the  injury 
to  the  public  by  being  deprived  of  the  re- 
stricted party's  industry;  and  the  other  is 
the  injury  to  the  party  himself  by  being 
precluded  from  pursuing  his  occupation, 
and  thus  being  prevented  from  supporting 
himself  and  his  family." 

In  Chihbs  v.  Consolidated  Oas  Co.  130  U. 
-58  L.  R.  A. 


S.  396,  409,  32  L.  ed.  979,  984,  9  Sup.  Ct. 
Rep.  553,  557,  Chief  Justice  Fuller,  speak- 
ing for  the  court,  says:  "The  decision  In 
jlttchel  V.  Reynolds,  1  P.  Wms.  181^  is  the 
foundation  of  the  rule  in  relation  to  the  in- 
validity of  contracts  in  restraint  of  trade; 
but,  as  it  was  made  under  a  condition  of 
things  and  a  state  of  society  different  from 
those  which  now  prevail^  the  rule  laid  down 
is  not  regarded  as  inflexible,  and  has  been 
considerably  modified.  Public  welfare  is 
first  considered,  and  if  it  be  not  involved, 
and  the  restraint  upon  one  party  is  not 
greater  than  protection  to  the  other  partv 
i'equires,  the  contract  may  be  sustained. 
The  question  is  whether,  under  the  partic- 

'  ular  circumstances  of  the  case  and  the  na- 
ture of  the  particular  contract  involved  in 
it,  the  contract  is  or  is  not  unreasonable." 

Notwithstanding  some  authorities  which 
bcem  to  have  followed  blindly  the  ancient 
rule,  overlooking  the  reason  of  the  rule  and 
tlie  changed  conditions,  it  is  not  just  to 
limit  the  territory  within  which  restraint 
may  be  applied  by  any  arbitrary  geograph- 
ical bounds,  without  regard  to  the  nature 
and  extent  of  the  business  in  which  the  re- 
straint is  sought  to  be  imposed.  State 
lines  cannot  'justly  be  applied  within  the 
reason  of  the  rule.  It  is  a  question,  not  of 
state  policy,  but  of  national  policy  and  of 
general  law.  The  reasonableness  of  the  re- 
straint has  respect  to  the  territory  occu- 
pied by  the  business.  That  which  would 
be  reasonable  in  respect  of  one  trade  would 
be  unreasonable  in  respect  of  another. 
Kach  case  must  be  resolved  upon  its  pecul- 
iar circumstances.  Fotcle  v.  Park,  131  U. 
S.  88,  33  L.  ed.  67,  9  Sup.  Ct.  Rep.  658; 
Carter  v.  Ailing,  43  Fed.  208;  Rousxllon  v. 
Rousillon,  L.  R.  14  Ch.  Div.  351;  Norden- 
fclt  v.  Maxim  Nordenfelt  Ouns  d  Ammuni- 
tion Co.  [1894]  A.  C.  535;  Underwood  v. 
Darker.  68  L.  J.  Ch.  N.  S.  201 ;  Kramer  v. 

I  Old,  119  N.  C.  1,  34  L.  R.  A.  389,  25  S.  E. 
813;  Leather  Cloth  Co  v.  Lorsont,  L.  R.  9 
£q.  345;  Badische  Anilin  und  Soda  Fabrik 
v.  Schott  [1892]  3  Ch.  447;  Diamond  Match 
Co.  v.  Roeber,  106  N.  Y.  473,  60  Am.  Rep. 
404,  13  N.  E.  419;  Herreshoff  v.  Boutineau, 
17  R.  I.  3,  8  L.  R.  A.  469,  19  Atl.  712;  An- 
chor Electric  Co.  v.  Eawkes,  171  Mass.  101, 
41  L.  R.  A.  189,  50  N.  E.  509. 

In  the  contract  in  question  the  restraint 
is  limited,  as  to  time,  to  the  period  of  serv- 

i  ice  engaged  for ;  as  to  territory,  within  a 
radius  of  1,500  miles  of  the  city  of  Chi- 
cago. It  is  contended  that  in  the  latter 
respect  the  restraint,  is  ifnreasonable.  The 
answer  asserts  that  the  territory  described 
comprises  the  entire  territory  in  the  United 
States  within  which  glucose  and  its  kin- 
dred products  are  or  can  be  successfullr 
manufactured  and  marketed.  The  bill  al- 
leges that  the  market  occupied  by  the  ap- 
pellee extends  throughout  the  United  States 
and  to  various  foreign  countries,  but  partio- 

pularly  extends  throughout  the  territory 
described.  Within  the  modern  doctrine  we 
cannot  say  that  this  restraint  is  invalid, 
the  circumstances  being  considered.  The 
appellant  engaged  his  services  to  the  appel- 
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lee  for  a  specified  term.  He  was  to  aid  in 
the  manufacture  of  glucose  and  ita  kindred 
products.  He  was  to  receive  a  compensa- 
tion of  $4,000  per  annum,  and  in  addition, 
as  he  states,  was  to  have  for  his  five  years' 
service  $17,500  par  value  of  the  common 
stock  of  the  appellee.  The  restriction  that 
during  the  term  of  service  the  appellant 
should  not  become  interested  in  the  manu- 
facture of  like  products  in  the  territory 
occupied  by  the  appellee  seems  not  unrea- 
scmable.  He  engaged  his  whole  service  and 
his  entire  time  for  the  period  of  five  years 
and  for  a  liberal  compensation  to  be  paid 
him.  It  is  but  common  justice  that  during 
the  period  of  service  contracted,  and  from 
which  sei'vice  he  had  not  been  discharged, 
the  appellant  should  not  become  interested 
in  the  manufacture  or  sale  of  the  product 
of  a  rival  in  the  business.  In  Rmisillon  v- 
Uousillon,  L.  R.  14  Ch.  Div.  351,  a  contract 
not  to  engage  in  the  sale  of  champagne, 
without  limit  as  to  territory,  was  enforced. 
In  Whittaker  v.  Howe,  3  Beav.  383,  a  con- 
tract by  a  solicitor  not  to  practise  his  pro- 
fession in  any  part  of  the  Kingdom  of 
Great  Britain  was  held  valid.  In  Under- 
wood V.  Barker,  68  L.  J.  Ch.  N.  S.  201,  an 
agreement  by  one  in  the  service  of  a  hay 
and  straw  merchant  that  he  would  not,  for 
the  space  of  twelve  months  next  after  leav- 
ing the  business,  be  interested  in  the  same 
business  in  the  United  Kingdom  of  Great 
Britain,  Ireland,  the  Province  of  Belgium, 
Holland,  or  the  Dominion  of  Canada,  nor 
for  the  period  of  five  years  in  the  Republic 
of  France,  was  sustained.  The  extent  of 
the  restraint  here  is  only  that  during  the 
time  engaged  for  he  should  not  enter  the 
service  of  a  rival  within  the  territory  occu- 
pied by  his  employer.  There  is  in  this 
agreement,  as  we  conceive,  nothing  contrary 
to  public  policy.  If  the  public  be  deprived 
of  his  supposed  skill  it  is  only  because  he 
chose  to  break  his  contract,  and  declines  to 
re-enter  the  service  for  w^hich  he  engaged 
and  which  is  still  open  to  him.  He  is  not 
debarred  from  engaging  in  other  business 
or  providing  for  his  family  in  any  other 
occupation.  It  is  well  said  in  Anchor  Elec- 
tric Co.  v.  Havrkea,  171  Mass.  101,  41  L.  R. 
A.  189,  50  N.  E.  509 :  "The  comparative 
case  with  which  one  engaged  in  business 
can  turn  his  energies  to  a  new  occupation 
if  he  contracts  to  give  up  his  old  one  makes 
the  hardship  of  such  a  contract  much  lees 
for  the  individual  than  formerly,  and  the 
commercial  opportunities  which  open  the 
markets  of  the  wcfrld  to  the  merchants  of 
every  country  leave  little  danger  to  the 
community  from  an  agreement  of  an  individ- 
ual to  cease  to  work  in  a  particular  field." 
We  cannot  believe  that  the  scientific  abil- 
ity of  the  appellant  will  be  lost  to  the  pub- 
lic, or  that  his  family  will  sufl'er  because 
he  may  not  for  the  limited  time  of  his  con- 
tract expend  his  ability  in  the  nuinufacture 
of  glucose  and  its  kindred  products.  He 
has  but  to  re-enter  the  service  to  which  he 
engaged  and  which  is  still  open  to  him  to 
place  them  above  the  fear  of  want.  In  one 
respect  the  case  is  peculiar,  and  distinguish- 
es L.  R.  A. 


able  from  most,  if  not  all,  of  the  cases  bear- 
ing upon  the  subject.  Tlie  instances  in- 
which  the  i-ule  of  restraint  has  been  applied 
may  l)e  thus  classified :  ( 1 )  Where  the 
vendor  of  a  business  and  its  good  will  cove- 
nants that  he  will  not  re-enter  the  same  line 
of  business^  (2)  where  the  limitation  is  to 
take  effect  after  the  expiration  of  the  con- 
tract period  of  service;  (3)  where  the  serv- 
ant has  been  discharged;  (4)  where  the 
master  has  acquiesced  in  the  abandonment 
of  the  service  of  the  servant.  Here  the  re- 
striction is  limited  to  the  period  of  service 
engaged  for.  The  appellant  left  without 
cause  and  to  enter  the  service  of  a  rival. 
There  was  no  acquiescence  by  the  appellee. 
The  appellant  was  immediately  notified  to 
return  to  the  service  which  he  had  aban- 
doned, and  the  bill  alleges  a  willingness  by 
the  appellee  to  retain  the  appellant  in  its 
service  and  to  pay  him  the  compensation 
contracted  for  notwithstanding  his  conduct. 
Clearly,  under  such  circumstances  no  pub- 
lic policy  would  be  violated  in  upholding 
the  covenant.  He  is  not  deprived  of  the 
opportunity  to  obtain  the  means  of  subsist- 
ence or  of  giving  to  the  public  the  benefit 
of  his  skill  in  the  business  to  which  he  has 
been  accustomed.  He  has  only  to  perform 
the  duty  which  he  engaged  to  perform  to 
render  himself  and  his  family  comfortable. 
We  know  of  no  public  policy  which  requires 
us  to  sanction  the  bald  violation  of  a  con- 
tract lest  the  public  should  be  deprived  of 
the  peculiar  skill  of  the  appellant  because 
he  will  not  exercise  that  skill  where  he  has 
engaged  to  exercise  it.  We  quite  concur 
with  the  master  of  the  rolls  in  Undencood 
V.  Barker,  68  L.  J.  Ch.  N.  S.  201,  that,  "if 
there  is  one  thing  more  than  another  which 
is  essential  to  the  trade  and  commerce  of 
this  country,  it  is  the  inviolability  of  con- 
tracts deliberately  entered  into;  and  to  al- 
low a  person  of  mature  age,  and  not  im- 
lK)sed  upon,  to  enter  into  a  contract,  to  ob- 
tain the  benefit  of  it,  and  then  to  repudiate 
it  and  the  obligations  which  he  has  under- 
taken, is  prima  facie,  at  all  events,  con- 
trary to  the  interests  of  any  and  every 
countiy.  .  .  .  The  public  policy  which 
allows  a  person  who  obtains  employment  on 
certain  terms,  understood  and  agreed  to  by 
him,  to  repudiate  his  contract,  conflicts 
with,  and  must,  to  avail  the  defendant,  for 
some  sufficient  reason  prevail  over,  the 
manifest  public  policy  which,  as  a  rule, 
holds  him  to  his  bargain." 

There  is,  however,  another  consideration 
which,  as  we  think,  should  prevail  to  hold 
this  contract  valid.  The  appellant  was  un- 
der his  contract  employed  in  a  confidential 
capacity  In  a  business  which,  notwithstand- 
ing the  denial  of  the  appellant,  we  cannot 
but  believe  upon  the  evidence  presented  re- 
quired many  secret  processes.  The  state- 
ment of  facts  which  precedes  this  opinion 
details  the  measures  of  bare  adopted  to  pre- 
vent knowledge  of  those  secrets  by  rivals 
and  by  the  servants  in  the  business,  except 
those  *  occupying  confidential  relations.  The 
record  is  replete  with  evidence,  not  neces- 
sary here  to  be  set  forth  at  large,  to  the  ef- 
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Ui't  that  the  experts  were  constantly  ex-  l 
{lerimenting  to  dis<-over  processes  by  which  ! 
every  part  of  the  product  might  be  utilized 
itt  the  minimum  of  expense,  and  that  the 
«  xperiments  and  the  results  obtained  were 
rcMnnumicated  confidentially  to  the  appel- 
liiDt.  It  also  satisfactorily  appears,  not- 
withsstanding  his  denial,  that  the  appellant 
entered  into  the  employment  of  a  concern 
not  at  the  time  engaged  in  a  rival  business, 
arwi  forthwith  superintended  for  them  the 
construction  of  works  for  the  manufacture 
of  glucose  and  its  kindred  products  with  a 
view  to  compete  with  the  appellee  in  such 
1  manufacture.  Under  the  circumstances  it 
^vould  require  something  more  than  his 
mere  denial  to  convince  us  that  in  the 
nianufacture  of  glucose  he  would  not  em- 
pUiV  the  secrets  of  the  business  of  the  ap- 
pellee which  had  been  confidentially  com- 
iiiiinicated  to  him.  He  could  not  well  do 
.ft  her  wise.  He  was  employed  by  the  rival 
for  that  purpose.  He  was  to  give  all  his 
skill,  including  the  knowledge  confidential- 
ly acquired  in  the  business  of  appellee,  to 
hi.-5  new  master.  He  could  not  in  good 
faith  serve  the  one  without  breach  of  duty 
t*»  the  other.  In  such  case  it  may  well  be 
doubted  if  the  rule  w^ith  respect  to  restraint 
of  trade  should  apply,  because  these  secrets 
of  the  business  are  the  property  of  the  ap- 
)>el]ee,  to  which  the  public  has  no  right, 
aiiid  may  not  justly  insist  that  it  shall  re- 
ceive the  benefit  of  the  appellant's  services 
through  breach  of  confidence.  Morse  Ticiat 
Diill  &  Much.  Co.  V.  Morse,  103  Mass.  73, 
4  Am.  Rep.  513;  Beal  v.  Cliase,  31  Mich. 
401.     In    all    such    cases    courts    have  uni- 


formly enjoined  the  delinquent  party  from 
engaging  in  the  business  from  which  he  has. 
agreed  to  refrain,  and  from  disclosing  the 
secrets  of  the  business  which  he  has  thus- 
acquired.  1  Spelling,  Extraordinary  Re- 
lief, §477:  1  Storv.  Eq.  Jur.  323;  2  Story, 
Eq.  Jur.  952:  1  lligh,  Inj.  §  19;  Hopkins, 
Unfair  Trade,  §  (57;  Vickei'y  v.  Welch,  19 
Pick.  523,  527;  Paihody  v.  Xorfolk,  98 
Mass.  452,  458,  96  Am.  Dec.  064;  ChadiHck 
V.  Covell,  151  Mass.  190,  6  L.  R.  A.  839,  23 
N.  E.  1068 :  Salomon  v.  Hertz,  40  N.  J.  Eq. 
400,  2  Ati.  379;  Wesiervelt  v.  Xational 
Paper  d  Supply  Co.  154  Ind.  673,  57  N.  E. 
552:  O.  d  W.  Thitm  Co.  v.  Tlocztjnski,  114 
Mich.  149,  ;}8  L.  R.  A.  200,  72  N.  W.  140; 
Morison  v.  Moat,  21  L.  J.  Ch.  X.  S.  248; 
Yovatt  V.  Winyard,  1  Jac.  &  W.  394. 

This  is  not  a  suit  to  enforce  the  si)ecifie 
perfornuince  of  a  contract  for  personal  serv- 
ices, which  it  is  conceded  cannot  be  done- 
The  injunction  sought  to  restrain  the  appel- 
lant from  violating  his  covenant  and  from 
disclosing  the  secrets  acquired  by  him  while- 
in  the  senice  of  the  apjiellee  under  his  con- 
tract of  employment.  There  is  no  adequate 
remedy  at  law  for  such  violation.  There 
are  no  means  to  determine  the  extent  of  the 
damages  which  would  be  sustained  by  dis- 
closure of  such  secrets.  To  vacate  the  re- 
straint imposed  by  the  court  below^  would 
practically  decree  for  the  appellant  upon 
the  merits  of  the  case,  for  a  decree  would 
be  useless  if  the  secrets  were  once  dis- 
closed. 

\\'e  are  of  opinion  that  the  decree  avcard- 
ing  the  injunction  should  be  affirmed. 
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City  of  FT.  SMITH,  Appt., 
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1.  The  Impoiiltlon  of  a  license  tax  upon 
velilcleii  used  upon  the  streets  of  a  city, 
wbfcb  is  to  be  expended  In  maintaining  such 
streets,  is  nut  an  unconstitutional  double 
taxation,  although  the  vehicles  are  subject 
to  general  state  and  municipal  taxes  the 
same  as  other  property. 

:£.  A  tax  on  the  prlvllenre  of  anluK 
vehicleH  on  the  city  streets  is  not  subject 
to  a  constitutional  provision  that  ail  prop- 
erty shnil  be  taxed  according  to  its  value. 

:{.  The  leslslatnre  may  authorise  a  city 
to  impoiie  a  tax  for  the  privilege  of  using 
vehicies  on  its  streets,  which  is  to  be  ex- 
•   trended  in  keeping  them  in  repair. 

■4.  A  tax  upon  the  prlvlleire  of  uiilnK 
city  streetH  is  not  invalid  because  limited 
to  rebidents  of  the  city. 


NoTK. — As  to  double  taxation  by  imiwslng 
license  tax  on  vehicles,  see  also,  in  this  series, 
I'hicago  V.  Collins  (111.)  49  L.  R.  A.  408. 

As  to  license  fee  for  use  of  street  by  vehicles 
generally,  see  Tomllnson  v.  Indianapolis  (Ind.) 
;*«  L.  R.  A.  413.  and  note. 
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n.  One   unlui?   vehicles   on   a   city  street 
Tvlthont    havlnff    procured    a    license, 

as  required  by  a  city  ordinance,  cannot  es- 
cape the  penalty  therefor  on  the  ground  that 
the  ordinance  illegally  required  payment  of 
the  tax  in  gold,  sliver,  or  United  States  cur- 
i-ency,  if  he  had  made  no  tender  of  anything 
in  liayment  of  it. 
O.  The  Invalidity  of  a  provision  In  an 
ordinance  levying  a  tax  for  the  prlv- 
lletre  of  nslniv  vehicles  on  Its  streets, 
which  discriminated  In  favor  of  one  uslng^ 
more  than  live  buggies,  does  not  defeat  the 
whole  ordinance  so  as  to  relieve  one  using 
only  two  vehicles  from  payment  of  the  tax. 

(July   10,   1002,) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Sebastian  Coun- 
ty in  defendant's  favor  in  a  proceeding 
against  him  for  violation  of  a  city  ordi- 
nance.    Reversed. 

Statement  bv  Riddiok,  J.: 

The  city  of  *Ft.  Smith,  a  city  of  the  first 
class,  on  the  17th  of  January,  1901,  duly 
enacted  and  published  an  ordinance  the  1st 
section  of  which  provides  as  follows,  to 
wit:     '*That  hereafter  it  shall  be  unlawful 
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for  any  person,  firm,  or  corporation  of  the 
city  of  Fort  Smith  to  keep  and  use  any 
wheeled  vehicle,  including  cart,  huggy,  car- 
riage, surrey,  delivery  wagon,  or  any  other 
vehicle,  except  bicycles,  without  first  hav- 
ing obtained  a  license  therefor."  The  ordi- 
nance also  designates  the  amount  of  license 
fees  to  be  paid  for  different  kinds  of  vehi- 
cles, among  them  being  the  following: 
"For  a  one-horse  buggy  or  phaeton  carry- 
ing not  more  than  two  persons,  $2  per 
annum;  $1.25  for  six  months;  for  each 
one-horse  delivery  wagon,  $4  per  annum; 
-$2.50  for  six  months."  Another  section 
provides  that  "all  licenses  specified  in  this 
ordinance  shall  be  collected  in  gold,  silver, 
or  United  States  currency,  and  shall  be 
paid  into  a  fund  known  as  the  street  fund, 
And  shall  be  kept  separate  and  apart  from 
all  other  moneys  of  the  city;  and  the  said 
fund  shall  be  used  exclusively  for  the  pur- 
pose of  repairing  and  improving  streets." 
The  ordinance  further  provides  that  a  vio- 
lation thereof  should  be  a  misdemeanor 
punishable  by  fine  of  not  less  than  $5  nor 
more  than  $25.  N.  F.  Scruggs,  a  resident 
of  the  city,  engaged  in  the  retail  grocery 
business,  kept  and  used  in  the  city,  for 
pleasure  driving,  a  one-horse  buggy.  He 
also  kept  and  used  there  a  one-horse  deliv- 
ery wagon,  with  which  he  delivered  gro- 
ceries to  his  customers  free  of  charge.  He 
did  not  take  out  a  license  for  either  of  his 
vehicles,  and  was  arrested  and  tried  and 
fined  for  using  his  vehicles  without  a  li- 
>cense.  He  appealed  to  the  circuit  court. 
On  a  trial  in  the  circuit  court  the  presid- 
ing judge  declared  the  law  as  follows; 
"•file  act  of  the  general  assembly  of  this 
state,  passed  in  ll»01,  granting  to  cities  of 
the  first  class  the  right  to  tax  residents 
therein  who  keep  and  use  wheeled  vehicles, 
is  unconstitutional  and  void  in  this,  that 
it  is  either  an  attempt  by  the  legislature 
to  authorize  said  cities  to  impose  and  levy 
a  direct  tax  upon  wheeled  vehicles  as  prop- 
erty in  excess  of  the  amount  limited  by  the 
Constitution,  and  in  violation  of  its  provi- 
sions relating  to  taxation,  or  it  is  an  at- 
tempt to  create,  out  of  the  common  right 
to  use  vehicles,  a  privilege,  and  thereupon 
to  tax  the  same.  The  legislature  not  hav- 
ing the  power  to  authorize  plaintiff  by  its 
common  council  to  pass  the  said  ordinance, 
the  same  is  invalid."  The  court  thereupon 
found  the  defendant  not  guilty,  and  gave 
judgment  accordingly.     The  city  appealed. 

Mr,  F.  M.  Jamison,  for  appellant: 
The  legislature  has  the  power  to  impose 
the  tax.  The  power  to  tax  is  inherent  in 
the  government,  and  is  unlimited  except  so 
far  as  it  may  be  restrained  by  constitution- 
al provisions. 

Cooley,  Const.  Lira.  2d  ed.  687;  Tiede- 
man,  Pol.  Power,  471;  Desty,  Taxn.  81; 
Little  Rock  v.  Prather,  46  Ark.  477 ;  Cooley, 
Taxn.  2d  ed.  4;  Providence  Bank  v.  Bill- 
ings, 4  Pet.  663,  7  L.  ed.  956 ;  M'Culloch  v. 
Maryland,  4  Wheat.  430,  4  L.  ed.  607; 
State  Taw  on  Foreign-held  Bonds,  15  Wall. 
300,  8uh  nom.  Cleveland,  P,  d  A,  R.  Co.  v. 
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Pennsylvania,  21  L.  ed.  179;  Black,  Tax 
Titles,  2d  ed.  §  4;  Nathan  v.  Louisiana,  8 
How.  73,  12  L.  ed.  993. 

The  provisions  of  the  Constitution  as  to 
equality  and  uniformity  apply  to  property 
alone,  and  not  to  taxation  on  privileges  or 
occupations,  or  on  the  exercise  of  a  civil 
right. 

Beach,  Pub.  Corp.  §  1387,  p.  1356;  8t. 
Louis  V.  Green,  7  Mo.  App.  474;  State, 
Johnson,  Prosecutor,  v.  Asbury  Park,  58  K. 
J.  L.  604,  33  Atl.  850;  Marmet  v.  State,  45 
Ohio  St.  63,  12  N.  E.  463;  Denver  City  R. 
Co.  V.  Denver,  21  Colo.  350,  29  L.  R.  A.  608, 
41  Pac.  826;  Burroughs,  Taxn.  §  54;  Phas- 
nix  Carpet  Co.  v.  State,  118  Ala.   143,  22 

50.  627. 

These  provisions  of  the  Constitution  are 
only  applicable  to  state  revenue  or  taxa- 
tion, and  do  not  apply  to  counties  or  mu- 
nicipalities. 

Washington  v.  State,  13  Ark.  752;  Mc- 
Oehe-i  V.  Mathis,  21  Ark.  40;  Straub  v.  Gor- 
don, 27  Ark.  625;  Little  Rock  v.  Barton. 
33  Ark.  442;  Baker  v.  State,  44  Ark.  134: 
Little  Rock  v.  Prather,  46  Ark.  479. 

It  is  not  a  tax  on  property,  because  tho 
owner  is  not  made  liable  for  the  tax,  nor  is 
any  lien  fixed  or  retained  on  the  vehicle. 

State  V.  Western  U.  Teleg.  Co.  73  Me. 
520;   Little  Rock  v.  Prather,  46  Ark.  471: 

51.  Louis  V.  Oreen,  7  Mo.  App.  469;  Tom 
linson  v.  Indianapolis,  144  Ind.  142,  36  L. 
R.  A.  413,  43  N.  E.  9;  Frommer  v.  Rich- 
mond, 31  Gratt.  646,  31  Am.  Rep.  746: 
Davis  V.  Macon,  64  Ga.  128,  37  Am.  Rep. 
00;  Kcntz  v.  Mobile,  120  Ala.  623,  24  So. 
952;  Denvei'  City  R.  Co.  v.  Denver,  21  Colo. 
350,  29  L.  R.  A.  608,  41  Pac.  826;  Fleei- 
lo^wd  V.  Read,  21  Wash.  547,  47  L.  R.  A. 
205,  58  Pac.  665. 

The  courts  have  recognized  and  upheld 
the  right  of  cities,  acting  under  proper  leg- 
I  islative  authority,  to  impose  license  taxes 
upon  the  use  of  vehicles. 

St.  Louis  V.  Green,  7  Mo.  App.  468;  Tom- 
linson  v.  Indianapolis,  144  Ind.  142,  36  L- 
R.  A.  413,  43  N.  E.  9;  Marmet  v.  State,  4.i 
Ohio  St.  63,  12  N.  E.  463;  Frommer  v. 
Richmond,  31  Gratt.  646,  31  Am.  Rep.  746: 
Kentz  V.  Mobile,  120  Ala.  623,  24  So.  952; 
Davis  V.  Macon,  64  Ga.  128,  37  Am.  Rep. 
00;  Bennett  v.  Birmingham,  31  Pa.  16; 
Gartside  v.  East  St.  Louis,  43  HI,  47;  Jfem- 
pkis  V.  Battaile,  8  Heisk,  524;  Smith  v. 
Louisville,  9  Ky.  L.  Rep.  779,  6  S.  W.  911. 

Even  if  certain  subdivisions  were  un- 
equal and  discriminating,  this  would  not 
render  the  ordinance  void. 

Little  Rock  v.  Prather,  46  Ark.  482;  Lit- 
tle Rock  d  Ft.  S.  R.  Co.  V.  Worthen,  46 
Ark.  328;  State  v.  Marsh,  37  Ark.  356: 
Black,  Interpretation  of  Laws,  96;  Cooley, 
Const.  Lim.  209. 

If  a  power  be  granted  to  tax  with  a  view 
to  revenue,  the  amount  of  the  tax,  if  not 
limited  by  charter,  is  left  to  the  discretion 
and  judgment  of  the  municipal  authorities. 

State,  North  Hudson  County  R.  Co.^ 
Prosecutors,  v.  Hoboken,  41  N.  J.  L.  71 : 
Wiley  V.  Owens,  39  Ind.  429;  Wolf  v.  Lan- 
sing, 63  Mich.  367,  19  N.  W.  38. 
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Messrs,  Mechem  ft  Bryant^  for  appel- 
lee: 

A  tax  for  the  right  to  keep  and  use  a  ve- 
hicle which  can  have  do  value  whatever  ex- 
•c-ept  in  the  using  is  a  tax  upon  the  property 
itself,  under  whatever  guise  or  terms,  and 
therefore  void  when  the  lawful  taxes  due 
the  public  upon  it  have  been  already  paid. 

Brookfield  v.  Tooey,  141  Mo.  619,  43  S. 
W.  387;  Livingston  v.  Paducah,  80  Ky. 
4556;  iSmith  v.  Louisville,  9  Ky.  L.  Rep.  779, 
(\  So.  911;  Johnston  v.  Macon,  62  Ga.  645; 
Tarde  v.  Benseman,  31  Tex.  277;  Ellis  v. 
Fiuzier,  38  Or.  462,  63  L.  R.  A.  456,  63  Pac. 
<i42;  Stevens  v.  State,  2  Ark.  291,  35  Am. 
Dec.  72. 

There  is  no  power,  either  in  the  legisla- 
ture, or  the  municipality  to  create  a  taxa- 
ble privilege  out  of  the  right  "to  keep  and 
use"  a  vehicle,  not  kept  for  hire,  not  inju- 
rious to  others,  and  not  a  subject  of  police 
regulaticn. 

Portland  Bank  v.  Apthorp,  12  Mass.  252; 
1  Tiedeman,  State  &.  Federal  Control,  §§ 
119  et  stq.;  Fanvell  v.  Chicago,  71  111.  269; 
Joyce  V.  East  8t.  Louis,  77  III.  156;  Coir 
iinsville  v.  Cole,  78  III.  114;  St.  Louis  v. 
Orone,  46  Mo.  575;  Livingston  v.  Paducah, 
SO  Ky.  657;  Covington  v.  Woods,  98  Ky. 
^44,  33  S.  W.  84. 

Anything  which  cannot  be  enjoyed  with- 
out legal  authority  would  be  a  mere  privi- 
lege, which  is  generally  evidenced  by  a 
license. 

Caie  V.  State,  3  Sneed,  120. 

The  use  of  the  public  streets  of  a  city  is 
not  a  privilege,  but  a  right. 

Tiedeman,  Pol.  Power,  §  28;  Cooley, 
Taxn.  p.  506;  Smith  v.  County  Comrs.  Ct, 
117  Ala.  106,  23  So.  141;  Cooley,  Const. 
Lim.  5th  ed.  pp.  47,  208,  603;  Re  Jacobs, 
1)8  X.  Y.  106,  50  Am.  Rep.  636;  Weismer  v. 
Douglas,  64  N.  Y.  91,  21  Am.  Rep.  586; 
State  V.  Julou),  129  Mo.  163,  29  L.  R.  A. 
257,  31  S.  W.  781;  State  v.  Goodwill,  33 
W.  Va.  179,  6  L.  R.  A.  621,  10  S.  E.  285; 
iustin  v.  Murray,  16  Pick.  121. 

This  tax  is  void  for  want  of  uniformity. 

Fletcher  v.  Oliver,  25  Ark.  289;  Peay  v. 
Little  Rock,  32  Ark.  31;  Montieello  v. 
Banks,  48  Ark.  251,  2  S.  W.  852;  Davis  v. 
Gaines,  48  Ark.  370,  3  S.  W.  184 ;  Hutchin- 
son V.  Ozark  Land  Co.  57  Ark.  554,  22  S. 
W.  173;  Phwnix  Carpet  Co.  v.  State,  118 
Ala.  143,  22  So.  627. 

Riddick,  J.,  delivered  the  opinion  of  the 
•court : 

This  is  an  appeal  from  a  judgment  ren- 
dered in  a  case  where  a  resident  of  the  city 
of  Ft.  Smith  was  prosecuted  for  keeping 
and  using  a  wheeled  vehicle  in  that  city 
without  having  a  license  therefor.  The 
question  in  the  case  relates  to  the  validity 
of  the  city  ordinance  which  imposes  a  li- 
cense tax  upon  residents  of  the  city  for  the 
;)rivilege  of  keeping  and  using  wheeled  vehi- 
cles upon  the  streets  of  the  city.  Our  stat- 
ute on  that  subject  is  as  follows,  to  wit: 
**Citie8  of  the  first  class  are  hereby  author- 
ized to  require  residents  of  such  city  to  pay 
^  tax  for  the  privilege  of  keeping  and  using 
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wheeled  vehicles,  except  bicycles;  but  such 
tax  shall  be  appropriated  and  used  exclu- 
sively for  repairing  and  improving  the 
streets  of  such  city."  Acts  1901,  p.  113. 
There  can  be  no  doubt  that  the  language  of 
this  act  is  broad  enough  to  authorize  an  or- 
dinance taxing  residents  of  the  city  for  the 
privilege  of  keeping  and  using  wheeled 
vehicles  upon  the  streets  of  the  city.  If 
the  act  is  valid,  it  follows  that  the  ordi- 
nance, if  properly  passed,  is  valid,  unless 
void  because  it  goes  beyond  the  authority 
conferred  by  the  statute.  It  is  admitted 
that  the  ordinance  was  properly  passed, 
and  the  most  important  question  raised  by 
the  appeal  relates  to  the  validity  of  the 
statute  upon  which  the  ordinance  is  based. 

The  first  objection  urged  against  the 
statute  is  that  it  attempts  to  authorize 
double  taxation.  It  is  said  that,  as  the  de- 
fendant had  already  paid  the  general  state 
and  city  taxes  on  his  buggy  and  wagon,  the 
attempt  to  make  him  pay  a  license  fee  for 
the  privilege  of  usin^  them  is  really  an  at- 
tempt to  levy  an  additional  tax  upon  hi» 
wagon  and  buggy.  Counsel  say  that  a  tax 
on  the  use  of  an  article  is  a  tax  on  the  ar- 
ticle itself.  While  this  may  be  true  of  a 
piano,  bedstead,  or  cooking  stove,  the  use 
of  which  involves  no  injury  or  detriment  to 
the  public  or  its  property,  as  to  wheeled 
vehicles  it  is  different,  for  they  are  made 
to  be  used  upon  roads  and  streets.  The 
streets  belong  to  the  public,  and  are  under 
the  control  of  the  legislature,  whose  prov- 
ince it  is  to  enact  laws  for  their  improve- 
ment and  repair.  The  chief  necessity  for 
keeping  improved  streets  is  that  they  may 
be  used  for  the  passage  of  wheeled  vehicles, 
and  the  wear  of  the  streets  caused  by  the 
passage  of  such  vehicles  over  them  makes 
necessary  constant  and  expensive  repairs. 
For  this  reason,  no  doubt,  the  legislature 
considered  it  to  be  equitable  and  just  that 
owners  of  such  vehicles  should,  in  addition 
to  the  general  tax  upon  their  property,  pay 
something  for  the  privilege  of  using  the 
streets  as  driveways,  the  amount  paid  to  go 
towards  keeping  the  streets  in  good  repair. 
This  is  what  the  legislature  attempted  to 
do.  The  act.  w^e  think,  plainly  shows  that 
there  was  no  intention  to  authorize  a  tax 
upon  vehicles  or  other  property.  It  author- 
izes only  a  tax  upon  the  privilege  of  keep- 
ing and  using  vehicles  upon  the  streets  of 
the  city,  and  it  requires  that  this  tax  shall 
be  used  exclusively  for  repairing  and  im- 
proving the  streets  of  the  city.  A  resident 
of  the  city  may  keep  and  use,  at  his  place 
in  the  country,  as  many  vehicles  as  he 
pleases,  but  he  is  subject  to  no  tax  under 
this  statute  unless  he  uses  them  on  the 
streets  of  the  city.  He  can  keep  and  use 
vehicles  anywhere  in  the  world  except  on 
the  streets  of  the  city  of  his  residence,  and 
he  is  not  liable  to  the  tax.  The  license  fee 
imposed  is,  then,  not  a  tax  upon  property, 
but  is  in  the  nature  of  a  toll  for  the  use  of 
the  improved  streets.  In  other  words,  it  is 
the  privilege  of  using  vehicles  on  the  im- 
proved streets,  and  not  the  vehicle  itself, 
that    is   taxed.     We    are    therefore    of    the 
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opinion  that  the  statute  is  not  subject  to 
the  criticijwn  that  it  authorizes  double 
taxation,  and  the  contention  of  the  defend- 
ant on  that  point  must  be  overruled. 

Having  reached  the  conclusion  that  this 
ordinance  does  not  attempt  to  tax  property, 
but  to  tax  a  privilege,  it  follows  that  the 
provisions  of  our  Constitution  requiring 
that  all  property  '*shall  be  taxed  according 
to  its  value."  and  in  such  manner  as  to 
make  the  same  equal  and  uniform  through- 
out the  state,  do  not  apply,  for  they  refer 
to  taxes  upon  property  only.  Little  Rock 
V.  Prathcr,  40  Ark.  479;  Baker  v.  IStatc, 
44  Ark.  134;  Washitigton  v.  State,  13  Ark. 
752. 

The  next  question  presented  is  whether 
the  legislature  has  the  power  to  authorize 
cities  to  impose  .a  tax  upon  the  privilege 
of  driving  vehicles  upon  the  public  streets. 
The  contention  on  this  point  is  that  a  resi- 
dent of  a  city  has  a  right  to  drive  upon  the 
public  streets,  and  that  the  right  to  do  so 
is  not  a  privilege  that  can  be  taxed.  It  is 
no  doubt  true  that  the  city  could  not  impose 
a  tax  upon  the  privilege  of  using  the  streets 
for  driving  vehicles  upon  them  without 
legislative  jjermission  to  do  so.  Tlie  right 
to  drive  on  the  public  streets  could  not  be 
treated  as  a  privilege  but  for  the  act  of  the 
legislature  making  it  one.  But  the  streets 
belong  to  the  public,  and  ai*e  under  the  con- 
trol of  the  legislature.  Elliott,  .Roads  & 
Streets,  2d  ed.  §  21.  It  is  within  the  power 
of  the  legislature  not  only  to  make  needful 
regulations  coiK'erning  the  use  of  the  pub- 
lie  roads  and  streets,  but  also  to  provide 
means  by  which  the}'  may  be  improved  and 
kept  in  repair.  In  order  to  effect  that  pur- 
pose, the  legislature  has  in  effect  declared 
the  use  of  the  streets  by  wheeled  vehicles 
to  be  a  privilege,  and  has  authorized  the 
city  to  tax  the  privilege.  We  know  of  no 
limitation  on  the  power  of  the  legislature 
that  prevents  it  from  passing  such  an  act, 
and  thus  authorizing  the  imposition  of  a 
reasonable  tax  for  that  purpose.  "Every- 
thing," says  Judge  Cooley,  "to  which  the 
legislative  power  extends,  maj'  be  the  sub- 
ject of  taxation,  whether  it  be  person  or 
property  or  possession,  franchise  or  privi- 
lege, or  occupation  or  right.  Nothing  but 
express  constitutional  limitation  upon  leg- 
islative authority  can  exclude  anything  to 
which  the  authority  extends  from  the  grasp 
of  the  taxing  power,  if  the  legislature  in 
\t!>  discretion  shall  at  any  time  select  it  for 
revenue  purposes."  Cooley,  Taxn.  2d  ed. 
p.  5.  Again,  he  says:  "The  power  to  im- 
pose taxes  is  one  so  unlimited  in  force,  and 
so  scorching  in  extent,  that  the  courts 
scarcely  venture  to  declare  that  it  is  sub- 
ject to  any  restrictions  whatever,  except 
iiuch  as  rest  in  the  discretion  of  the  author- 
ity which  exercises  it.  It  reaches  to  every 
trade  or  occupation;  to  every  object  of  in- 
dustry, use,  or  enjoyment;  to  every  species 
of  possession;  and  it  imposes  a  burden 
>vhich,  in  case  of  failui-e  to  discharge  it, 
may  be  followed  by  seizure  and  sale  or  con- 
fiscation of  property."  Cooley,  Const.  Lim. 
Cth  ed.  p.  587.  These  statements  of  the 
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law  by  the  learned  author  are  well  sup- 
ported by  decisions  of  our  highest  courts. 
MXUtlloch  Y.'MaryktmL  4  Wheat.  316,  418. 
4  L.  ed.  570,  604:  Kirtland  v.  Hotchkiss, 
100  U.  S.  401,  25  L.  ed.  558:  Ymtngblood  v. 
S^cxton,  32  Mich.  406,  20  Am.  Rep.  664. 
The  subject-matter  of  this  statute  comes, 
we  think,  within  the  general  law-makinj: 
power  of  the  legislature,  and.  if  there  bt» 
any  limitation  forbidding  the  exercise  of 
such  power,  in  that  respect  it  must  be  found 
iii  the  Constitution.  But  there  is  none. 
Our  Constitution  specially  provides  that 
the  legislature  shall  have  power  to  tax 
privileges  in  such  manner  as  may  l>e  deemed 
proper.  It  also  authorizes  the  legislature 
t^  delegate*  the  taxing  power  to  towns  ami 
cities  of  the  state  to  the  extent  necessary 
for  their  "existence,  maintenance,  and  well 
being."  Const.  1874,  art.  2,  §  23;  also 
article  16,  §  5.  And  it  has  been  established 
hy  the  decisions  of  this  court  that  the  leg- 
islature may  delegate  to  towns  and  cities. 
the  power  to  tax  occupations.  Little  Rock 
v.  Prath€i\  46  Ark.  471.  If,  notwithstand- 
ing the  fact  that  a  merchant  has  paid  taxes, 
on  all  his  property,  including  his  stock  of 
goods,  the  state  may  yet  authorize  the  city 
to  compel  him  to  pay  an  additional  tax  for 
the  privilege  of  carrying  on  his  business, 
why  may  not  the  state  authorize  ^e  city 
to  collect  a  reasonable  tax  in  the  nature  of 
a  toll  for  the  use  of  its  streets?  It  would 
seem  that  the  tax  for  the  use  of  the  streets^ 
is  more  equitjible  and  just  than  the  occupa- 
tion tax.  The  goods  of  the  merchant  are 
in  his  own  store.  In  pursuing  his  business, 
he  is  not  infringing  upon  the  rights  or  in- 
juring the  property  of  either  the  public  or 
its  citizens.  But  the  use  of  the  public- 
streets  by  driving  vehicles  upon  them  doe^ 
wear  them,  and  in  the  end  calls  for  repairs 
and  additional  outlay  on  the  part  of  the 
public.  The  improvement  of  the  streets 
confers  upon  the  class  taxed, — that  is  to 
say,  upon  those  who  keep  and  use  vehicles, 
— i  special  tjcnefit.  so  that  it  is  right  that 
they  should  pay  a  greater  proportion  of  the 
taxes  required  to  keep  them  in  repair  than 
tho.se  who  do  not  use  the  streets  in  that 
way.  In  other  words,  to  quote  the  language 
of  a  Missouri  court,  it  is  just  and  proper 
that  "those  who  mainly  wear  out  the  dtreetj> 
should  mainly  pay  for  keeping  them  in  re- 
pair." St.  Louis  v.  Ureen,  7  Mo.  App.  477. 
We  are  therefore  inclined  to  the  opinion 
that  this  is  a  just  and  equitable  statute. 
But,  whatever  may  be  our  views  about  the 
expediency  of  the  act,  it  must  be  sustained 
on  the  gi'ound  that  it  comes  within  the  sov- 
ereign powers  of  the  legislature,  and  be- 
cause we  find  nothing  in  the  Constitution 
that  forbids  the  exercise  of  such  power. 
Similar  statutes  have  been  sustained  in 
other  states.  St.  Louis  v.  Green,  7  Mo. 
App.  474,  70  Mo.  562;  Mason  v.  Cumber- 
land, 92  Md.  451,  48  Atl.  136;  Tomlin^on 
V.  Indwnapolis,  144  Ind.  142,  36  L.  R.  A. 
413.  43  N.  E.  9:  Frommer  v.  Richmond,  31 
Gratt.  646,  31  Am.  Rep.  746.  See  also  Lit- 
tie  Hock  V.  Prather,  46  Ark.  479. 
But  it  is  said   that,  conceding  that  the 
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legislature  had  the  power  to  permit  cities 
to  le^^  a  toll  for  the  use  of  the  streets,  it 
?*hould  be  imposed  equally  upon  all  who 
use  the  streets,  and  that  this  act  is  void  for 
the  reason  that  it  discriminates  in  favor  of 
those  M'ho  dwell  outside  of  the  city,  and 
permits  the  tax  to  l)e  levied  upon  residents 
-«vnly.  It  is  <louhtless  true  that  the  legisla- 
ture could  not  arbitrarily  select  certain 
Htizens  upon  whom  to  impose  the  tax,  while 
-exempting  others  in  like  situation ;  but  the 
rule  of  equality  only  requires  that  the  tax 
.shall  lie  collected  impartially  of  all  persons 
ID  similar  circumstances:  and  this  statute 
applies  equally  to  all  persons  of  the  class 
taxed.  As  a  da^s.  residents  of  the  city  use 
the  street**  more,  and  are  more  benefited  by 
having  them  kept  in  gcxxl  repair,  than  those 
who  do  not  live  in  the  city.  It  is  true  that 
nonresidents  of  the  city  also  use  the  streets 
with  their  wagons  and  other  vehicles,  and 
it  may  be  true  that  certain  of  them  use  the 
r^treet-j  as  much  or  more  than  certain  of  the 
j-esidcnts  of  the  city,  but  as  a  class  they  do 
not  use  the  streets  as  much  as  residents  of 
the  city,  and  this  furnishes  a  reasonable 
basis  for  the  distinction  made  in  the  act  be- 
tween the  two  classes.  The  requirement  of 
the  statute  that  the  tax  must  be  imposed 
on  residents  of  the  city  only  is  but  an  adop- 
tion by  the  legislature  of  the  common  pol- 
icy of  making  each  community  keep  up  its 
«>wn  highways.  This  does  not  discriminate 
unjustly  in  favor  of  tho.se  who  live  beyond 
the  city  limits,  for  they  have  to  keep  other 
highways,  which  the  people  of  the  city  may 
in  turn  u^e  free  of  charge.  For  this  reason 
we  think  that  it  was  within  the  discretion- 
ary powers  of  the  legislature  to  make  this 
<listinction,  and  that  it  does  not  invalidate 
the  act.  After  a  full  consideration  of  the 
cjuestion  presented,  we  are  of  the  opinion 
.that  the  enactment  of  this  statute  was  a 
valid  exerci-^e  of  legislative  power.  With 
the  wisdom  or  exiHHliency  of  it,  as  before 
stated,  we  have  notliing  to  do.  If  it  should 
prove  to  Ik*  imsatisfactory.  there  is  still  a 
jviiiedy.      Tlie    legislature    can    i-epeal    the 


I  statute,  or  the  city  council  may  repeal  the 
I  ordinance,  but  the  courts  cannot  do  so. 

Having  i-eached  the  c(»nclusion  that  the 
statute  IS  valid  upon  which  the  ordinance 
:  is  based,  there  remttin>*  for  consideration 
I  certain  objections  to  the  ordinance,  which, 
;  it  is  contended,  are  not  authorized  by  the 
statute:  First.  It  is  said  that  the  ordi- 
.  nance  is  invalid  because  it  requires  the  pay- 
I  ment  of  the  license  tax  in  gold  and  silver 
or  United  States  currency.  Now  this  li- 
,  cense  tax  is  for  a  special  purpose,  and  the 
law  requires  that  the  proceeds  thereof  shall 
be  used  for  the  repair  and  improvement  of 
the  streets  exclusively.  For  this  reason 
there  may  be  room  for  doubt  as  to  whether 
it  could  be  paid  by  warrants  of  the  city 
drawn  on  the  general  fund.  But.  if  this 
provision  of  the  ordinance  was  void,  it 
would  not  annul  the  whole  ordinance.  If  it 
l)e  invalid,  it  can  be  disregarded.  Conced- 
ing this  provision  of  the  ordinance  requir- 
ing the  tax  to  Ik*  paid  in  gold,  silver,  or 
currency  to  be  void,  defendant  should  have 
tendered  the  warrants,  if  he  desired  to 
make  the  payment  with  city  warrants,  and 
demanded  a  license.  He  is  prosecuted  for 
keeping  and  using  a  vehicle  in  the  city 
without  having  a  license  therefor.  He  had 
no  license,  and  had  made  no  offer  of  money 
or  scrip  to  procure  one.  We  therefore 
think  the  defense  made  on  this  point  is  not 
tenable. 

The  same  tiling  may  be  said  of  the  pro- 
vision making  a  distinction  in  rates  in  fa- 
vor of  persons  keeping  and  using  more  than 
fve  buggie^\  If  we  strike  out  that  portion 
of  the  ordinance,  the  material  portion  of  it 
stands,  and  this  case  would  not  be  affected. 
For  this  reason,  it  is  not  necessary  to  de- 
termine those  questions  in  this  case.  It  is 
not  claimed  that  the  amount  of  the  license 
fee  imposed  by  the  ordinance  is  unreason 
able,  and  it  follows  from  what  we  have  said 
that,  in  our  opinion,  the  circuit  court  en-ed 
in  its  declaration  of  law.  and  in  its  judg- 
'  ment  discharging  the  defendant. 
,  The  judgmrnt  is  therefore  reversed,  and 
1  the  cause  remanded  for  a  new  trial. 
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V. 

STATE  of  Alabama. 


(. 


.Ala. 


.) 


I.  The  practice  of  OHteopatliy  in  tlie 
practice  of  medicine  within  the  meanlnii: 
of  a  8tatute  requiring  a  iicense  to  engage  In 
such  practlw. 

-:£.    StatntCM    forbifldiiiv    tlie    practice    of 

NofK. — For  other  cascH   In   this  aeries  as   to 

osteopathy,  see  State  v.   LifTrlnK  (Ohio)  46  L. 

R.  A.  3,S4;  Nelson  v.  State  Bd.  of  Health  (Ky.) 

no  L.  R.  A.  38;J:   Little  v.   State   (Neb.)  51   L. 

K.  A.  717:  and  State  v.  Gravett  (Ohio)  53  L. 

II.  A.  791. 
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tneilicine  without  llc-ense  are  oonHtltu- 
tlonal. 

:i.  That  a  board  of  medical  examineri» 
In  not  properly  orfrani>ed  Is  no  protec- 
tion aKainat  liability  for  practising  medicine 
without  its  license,  if  It  Is  actinj?  dc  facto  un- 
der the  statutes  and  its  <-ertlflcate  of  qualifi- 
cntion  would  protect  one  from  prosecution 
for  violatiuK  the  statutes. 

4.  No  riRlit  In  Kiveu  to  violate  the 
criminal  la^vis  of  the  state  by  practising 
medicine  without  a  license  by  the  fact  that 
the  board  of  examiners  as  constituted  dis- 
criminates in  favor  of  "ivgrular"  practition- 
ers, and  against  all  other  schools. 

(June  28.   1902.) 
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APPEAL  by  defendant  from  a  judgment 
of  the  Criminal  'Court  for  Jefferson 
County  convicting  him  of  practising  medi- 
cine  without  a  license.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  B.  M.  Allen,  for  appellant: 

A  statute  requiring  a  person  to  have  a 
certificate  from  the  board  of  medical  regis- 
tration before  prescribing,  directing,  or 
reconmiending  any  drug,  medicine,  or  other 
agency  for  the  treatment,  cure,  or  relief  of 
any  bodily  infirmities  does  not  include  an 
osteopath. 

yelson  V.  State  Bd.  of  Health,  22  Ky.  L. 
Rep.  438,  60  L.  R.  A.  383,  57  S.  W.  501; 
State  V.  Liffring,  61  Ohio  St.  39,  46  L.  R. 
A.  334,  56  N.  E.  168;  State  v.  Mylod,  20  R. 
I.  632,  41  L.  R.  A.  428,  40  Atl.  763;  Smith 
V.  Lane,  24  Hun,  632. 

It  does  not  include  the  system  known  as 
"Christian  science." 

JJvans  V.  .S'/a/e,  5  Ohio  N.  P.  129. 

If  there  is  any  doubt  in  the  mind  of  the 
court  as  to  the"  construction  of  a  statute, 
that  doubt  should  be  resolved  in  favor  of 
the  defendant. 

Brooks  v.  State,  88  Ala.  122,  6  So.  902; 
23  Am.  &  Eng.  Enc.  Law,  pp.  375,  380; 
State  V.  Powers,  36  Conn.  77;  State  v. 
Finch,  37  Minn.  433,  34  N.  W.  904;  United 
States  v.  M'ilthcrgcr,  6  Wheat.  76,  6  L.  ed. 
37;  Com.  use  of  Directors  of  Poor  v.  Wells, 
110  Pa.  403,  1  Atl.  310;  Ex  parte  Bailey, 
39  Fla.  734,  23  So.  552;  The  Enterprise,  1 
Paine,  33,  Fed.  Gas.  No.  4.499;  Western  U, 
Teleff.  Co.  v.  Yopst,  118  Ind.  248,  3  L.  R. 
A.  224,  20  N.  E.  222. 

All  statutes  which  encroach  on  the  per- 
sonal or  property  rights  of  the  individual 
are  to  Ix*  construed  strictly,  as  being  in 
derogation  of  common  right. 

23  Am.  &  Eng.  Enc.  Law,  p.  383,  note  1 ; 
Carhtrry  v.  People,  39  111.  App.  506;  Qun- 
ier  V.  Leckey.  30  Ala.  591;  State  v.  Bus- 
well,  40  Neb.  158.  1:4  L.  R.  A.  68,  58  N.  W. 
728;  State  v.  Mylod,  20  R.  I.  632,  41  L.  R. 
A.  428,  40  Atl.  753;  Smith  v.  Lane,  24  Hun, 
G32. 

3/r.  James  B.  Head  also  for  appellant. 

Messrs.  CabamisB  ft  Weakley,  for  the 
State: 

The  words  "persons  practising  medicine" 
are  used  interchangeably  with  "doctor"  and 
•"physician."  and  arc  synonymous  with 
'•physician." 

Harrison  v.  Stale,  102  Ala.  170,  15  So. 
563. 

Section  5333  of  the  Criminal  Code  pro- 
vides that  "any  person  who  practises  medi- 
cine or  surgery  without  first  having  ob- 
tained a  certificate  of  qualification  from 
one  of  tlie  authorized  boards  of  medical  ex- 
aminers of  this  state  must,  on  conviction, 
he  fined  not  less  than  $25,  nor  more  than 
,>5100." 

The  practice  of  medicine  may  be  said  to 
consist  in  three  things:  (l)*In  judging 
the  nature,  character,  and  symptoms  of  the 
disease:  (2)  in  determining  the  proper  rem- 
edy for  the  disease;  (3)  in  giving  or  pre- 
scribing the  application  of  the  ren)edy  to 
the  disease. 
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Undencood  v.  Scott,  43  Kan.  714,  23  Pae^ 
942. 

The  practice  of  osteopathy  is  the  practioc- 
of  medicine. 

Davidson  v.  Bohlman,  37  Mo.  App.  576; 
Eastman  v.  People  use  of  State  Bd,  of 
Health,  71  111.  App.  236;  Jones  v.  People 
use  of  State  Bd.  of  Health,  84  111.  App. 
453;  Harding  v.  People,  10  Colo.  387,  15 
Pac.  727;  Hetcitt  v.  Charier,  16  Pick.  353; 
Bibber  v.  Simpson,  59  Me.  181;  Little  v. 
State,  60  Neb.  749,  51  L.  R.  A.  717,  84  N. 
W.  248. 

This  legislation  has  been  sustained. 

Brooks  V.  State,  88  Ala.  122,  6  So.  902; 
Bell  V.  State,  104  Ala.  79,  16  So.  567; 
State  ejp  rel.  Burroughs  v.  Webster,  150 
Ind.  007,  41  L.  R.  A.  212,  60  N.  E.  760; 
Dent  V.  West  Virginia,  129  U.  S.  114,  32  L. 
ed.  623,  9  Sup.  Ct.  Rep.  231;  Allopathic 
State  Bd.  of  Medical  Examiners  v.  Fowler, 
50  La.  Ann.  1368,  24  So.  809;  louxi  Eclec- 
tic Medical  College  Asso.  v.  Schroder,  87 
Iowa,  659,  20  L.  R.  A.  355,  65  N.  W.  24. 

Mr.  Charles  G.  Brown,  Attorney  Gen- 
eral, also  for  the  State. 

Tyson,  J.,  delivered  the  opinion  of  the 
court : 

It  is  admitted  that  defendant  was  en- 
gaged in  the  practice  of  osteopathy  as  a 
profession  and  means  of  livelihood,  without 
having  obtained  a  certificate  of  qualifica- 
tion from  one  of  the  authorized  boards  of 
medical  examiners.  The  most  important 
question  presented  is  whether  the  practice 
of  osteopathy  is  "the  practice  of  medicine 
in  any  of  its  branches  or  departments," 
within  the  meaning  of  §  3261  of  the  Civil 
Code  and  §  5333  of  the  Criminal  Code. 
Tlie  contention  of  defendant  is  that  it  is 
not.  He  predicates  his  insistence  mainly 
(indeed,  we  may  say  wholly)  upon  the  fact 
that  in  the  practice  of  osteopathy  no  drugs 
or  other  medicinal  substances  are  adminis- 
tered or  applied,  internally  or  externally; 
nor  is  the  knife  used  or  any  form  of  sur- 
gery resorted  to  in  the  treatment  of  dis- 
eases. In  fact,  the  practitioners  of  that 
school  of  the  healing  art  repudiate  as  reme- 
!  dial  a;;ents,  all  drugs,  medicinal  substan- 
'  COS,  and  tlie  knife,  and  other  surgical  in- 
struments and  appliances,  in  the  treatment 
or  alleviation  of  diseases,  and  therefore 
need  have  no  knowledge  of  their  use.  They» 
of  consequence,  know  nothing  of  the  me- 
dicinal properties  of  drugs  and  other  me- 
dicinal substances,  or  of  the  compounding 
and  administering  of  drugs  in  the  cure  of 
diseases.  Their  method  of  treatment  is  en- 
tirely external,  consisting  of  "a  system  of 
a  manipulation  of  the  limbs  and  body  of  the 
patient  with  the  hands,  by  kneading,  rub- 
bing, or  prcssirg  upon  the  parts  of  the 
body."  However,  in  order  to  practise  the 
profession  of  osteopathy  skilfully  and  scien- 
tifically, it  is  admitted  that  the  practition- 
er must  know  anatomy,  physiology,  hygiene, 
histology,  and  pathology.  Confessedly,  the- 
requirement  of  a  knowledge  on  the  part  of 
the  practitioners  of  all  of  these  branches  of 
the  science  of  healing  the  sick  or  diseased 
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is  to  enable  him  to  skilfully  determine  the 
disease  with  which  his  patient  is  afflicted, 
and  to  aid  him  in  making  a  proper  applica- 
tion of  his  system  of  manipulation.  For  it 
is  entirely  clear  from  the  evidence  that  the 
practitioner  does  not  make  the  same  appli- 
cation of  his  remedy  to  all  diseases,  but 
that  he  applies  such  system  of  manipula- 
tion as  is  most  remedial  in  alleviating  or 
curing  the  particular  disease  he  is  called 
upon  to  treat.  In  other  words,  after  a  di- 
agnosis of  the  disease  of  the  patient  he  ap- 
plies the  remedy  most  suitable  to  its  cure; 
confining  it,  however,  to  his  system  of  ma- 
nipulation as  a  remedial  agent.  So,  too,  a 
practitioner  of  medicine  is  required  to  know 
anatomy,  physiology,  hygiene,  histology, 
and  pathology  in  order  to  enable  him  to 
skilfully  and  scientifically  determine  from 
what  disease  his  patient  is  suffering;  and, 
after  so  determining,  he  must  aJso  know 
how  and  what  remedial  agents  should  be 
prescribed  for  the  alleviation  or  cure  of  the 
disease.  So,  after  all,  the  only  difference 
between  the  two  is  in  the  matter  of  thera- 
peutics,— that  branch  of  medicinal  science 
which  considers  the  application  of  remedies 
as  a  means  of  cure.  The  former,  as  we  have 
shown,  applies  his  external  remedies  exclu- 
sively, while  the  latter  prescribes  internal 
or  external,  or  both,  as  the  exigencies  of  the 
case  may  require.  The  result  sought  to  be 
accomplished  by  each  is  the  same, — to  re- 
lieve the  patient's  illness;  to  cure  him. 
Both  are  practising  the  art  of  healing  or 
curing  human  diseases. 

But  it  is  said  the  words  "the  practice  of 
medicine,"'  or  "who  practises  medicine,"  as 
used  in  the  statutes,  should  not  be  extended 
to  all  practitioners  of  the  art  or  science  of 
healing  or  curing  diseases,  but  that  their 
proper  interpretation  or  construction  in- 
cludes only  those  persons  who  employ  medi- 
cal substances  or  drugs  as  remedial  agents 
for  the  alleviation  or  healing  of  diseases. 
This  contention  is  based  upon  the  proposi- 
tion that  the  word  "medicine,"  in  its  popu- 
lar sense,  and  as  commonly  imderstood,  is 
a  remedial  substance  or  drug,  and  that  the 
practice  of  medicine,  as  popularly  under- 
stood, inseparably  includes  as  its  great  and 
overruling  constituent  the  administration  of 
drugs  and  other  medicinal  substances  as 
remedial  agents.  Indeed,  the  whole  super- 
structure of  defendant's  theory  that  as  a 
practitioner  of  osteopathy  he  is  not  engaged 
in  the  practice  of  medicine  has  for  its  foun- 
dation that  the  interpretation  of  the  words 
"medicine  or  practice  of  medicine"  must  be 
accepted  in  the  sense  in  which  these  words 
are  commonly  used.  With  this  foundation 
or  base  destroyed,  his  theory  must  fall.  In 
other  words,  if  his  premise  is  shown  to  be 
fallacious,  of  necessity  his  conclusion  must 
be  false.  So,  then,  the  question  is,  What  is 
the  correct  rule  of  interpretation  of*  these 
words?  Shall  we  interpret  them  in  their 
popular  sense  or  as  commonly  understood, 
or  are  they  to  be  interpreted  (being  techni- 
cal words,  used  in  reference  to  a  technical 
«^ubject)  according  to  the  meaning  or  use 
they  Jiave  when  applied  to  the  particular 
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art  or  science  with  reference  to  which  they 
are  used?  It  cannot  be  well  doubted  that 
if  they  are  technical  words,  having  a  tech- 
nical meaning  when  applied  to  the  particu- 
lar art  or  science  to  which  they  refer,  such 
use  or  meaning  must  be  given  to  them,  un- 
less from  the  context  of  the  statutes  a  dif- 
ferent use  or  meaning  is  made  apparent. 
17  Am.  &  Eng.  Knc.  Law,  2d  ed.  p.  13;  2a 
Am.  &  Eng.  Enc.  Law,  p.  324.  This  rulq  ia 
stated  by  Mr.  Endlich,  in  his  work  on  the 
Interpretation  of  Statutes  (pp.  94-96,  §§ 
73-75),  to  be  that  "the  words  of  a  statute 
are  to  be  understood  in  the  sense  in  which 
they  best  harmonize  with  the  subject  of  the 
enactment,  and  the  object  which  the  legisda- 
ture  has  in  view.  Their  meaning  is  found, 
not  so  much  in  a  strictly  grammatical  or 
et}^nological  propriety  of  languace,  nor 
even  in  its  popular  use,  as  in  the  subject  or 
in  the  occasion  on  which  they  are  used,  and 
the  object  to  be  attained.  That  is,  in  the 
construction  of  a  statute,  as  in  that  of  other 
instruments,  words  are  to  be  understood, 
not  according  to  their  mere  ordinary  gen- 
eral meanings,  but  according  to  their  ordi- 
nary meaning  as  applied  to  the  subject-mat- 
ter with  regard  to  which  they  are  used,  un- 
less, indeed,  there  be  something  requiring 
them  to  be  read  in  a  sense  which  is  not 
their  ordinary  sense  in  the  English  language 
as  ^o  applied.  .  .  .  An  obvious  restut 
of  this  rule  is  that,  where  technical  word* 
are  used  in  reference  to  a  technical  subject, 
they  are  primarily  interpreted  in  the  sense 
in  which  they  are  understood  in  the  science^ 
art,  or  business  in  which  they  have  acquired 
it."  After  showing  the  application  of  the 
rule  in  the  construction  of  words  and 
phrases  having  legal  technical  meanings,  the 
author  continues  by  saying :  "But  the  rule 
giving  to  a  word  its  technical  meaning  holds 
equally  good  in  the  construction  of  statutes 
dealing  with  other  subjects  as  to  which 
words  and  phrases  used  in  a  statute  have 
acquired  such  a  meaning,  whether  it  be  ft 
legal  technical  meaning  or  not;  i.  e.,  wheth- 
er it  be  a  technical  meaning  which  the  word 
or  phrase  has  acquired  in  the  law,  or  a  tech- 
nical meaning  which  it  has  acquired  in  any 
other  science,  art,  or  business,  if  the  enact- 
ment relates  to  any  of  these,  the  technical 
n^aning  the  word  has  in  the  law,  in  any 
other  science,  in  any  art,  or  in  any  business 
is  to  be  given  to  it,  acordingly  as  the  one  or 
the  other  is  the  subject  of  the  enactment."^ 
It  will  not  be  doubted  that  the  word  "medi- 
cine," however,  whenever,  and  wherever 
used,  has  reference  to  the  subject  of  a  sci- 
ence or  art, — a  technical  word  denoting  the 
science  or  art  of  curing  diseases, — and  that 
one  who  engages  in  the  practice  of  it  is  a 
scientist  or  artist,  professionally  known  by 
the  name  of  "physician"  or  "doctor."  ft 
may  be,  and  doubtless  is,  true  that  it  is  not, 
and  has  never  been,  an  exact  science,  but 
this  is  due  to  the  fact  that  it  has  been  and 
is  a  progressive  science;  but  it  is  neverthe- 
less a  science  or  art.  Nor  does  the  fact 
that  those  who  practise  the  science  or  art 
differ  as  to  the  administration  of  specific 
remedies  for  specific  diseases  render  it  any 
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Ihe  le.sH  an  art  or  science.  These  differences  |  Israel."  He  also  speaks  of  medicine  as  the 
have  always  existed,  and  will,  doubtless,  al-  [  "healing  art,"  and  traces  the  practice  of  it 
ways  continue  to  exist.  i  among  the  Greek-s  to  .-Esculapius,   who,  Ik 

The   word   "medicine"    (Latin,    mcdicina)  >  says,  was  the  leading  character  in  medicin*'^ 
is  derived  from  mcdeor, — to  heal.     It  is  de-  i  of  all  the  ancients,  with  the  possible  excep- 


Uned  by  the  eminent  lexicographer  of  med 
ical  words  or  terms,  Gould,  to  be  "the  sci 
^•nce  and  art  of  preserving  health  and  pre- 
venting and  curing  disease;  the  'healing 
iirt,'  including  also  the  science  of  obstetrics." 
By  Dunglison,  another  author  of  a  medical 
dictionary,  to  be  "the  healing  ai*t;  physic; 
4X  science  the  object  of  which  is  the  cure  of 
disease  and  the  preservation  of  health.'* 
Bigelow,  an  eminent  physician  and  author 


tion  of  lleruies  among  the  Egyptians.  He 
shows  that  this  great  physician  cured  ul- 
cers, wounds,  fever,  and  pain,  of  all  who 
upplied  to  him,  by  enchantment,  potions,  in- 
cisions, and  by  external  applications.  So 
renowned  became  the  name  of  this  illustri- 
ous physician  that  temples  were  erected  to 
his  fame  and  in  his  honor,  in  which  schools* 
of  medicine  were  established,  and  the  science 
taught.     These    temples   existed    for  centii- 


of  medical  works,  says :  "Medicine  is  the  rics,  and  the  schools  were  presided  over  by 
ai-t  of  understanding  diseases,  and  curing  or  .  the  priests  who  treated  all  sick  person*  who 
relieving  them  when  possible."  The  Uiii-  rej)aired  to  or  were  conveyed  to  them.  If 
versal  Cyclopedia,  edited  by  Rossiter  John-  .  not  able  to  go  in  person,  their  deputies  were 
son,  Ph.  D.,  IJj.  ]).,  after  giving  the  deriva-  :  sent.  The  sick  person  or  his  representative, 
tion  of  the  word  **medicine"  from  the  Latin  '  after  ablution,  prayer,  and  sacrifice,  was 
word  mcdicina,  defines  it  to  be  "the  art  of  a  i  made  to  sleep  on  the  hide  of  a  sacrificed  ani- 
physician  or  of  healing:  the  art  and  science  ;  mal,  or  at  the  feet  of  the  statue  of  the  god. 
of  curing  diseases."  The  Encyclopaedia  ;  while  sacred  rites  were  performed.  In  his 
Britannica,  under  the  title  "Medicine,"  i  sleep  the  appropriate  remedy  was  indicatctl 
subtil.  "Synoptical  View  of  Medicine,"  says:  '  by  a  dream.  Moral  or  dietetic  remedies 
"^'Medicine,  the  subject-matter  of  one  of  the  ,  were  more  often  prescribed  than  drug^, 
learned  professions,  includes,  as  it  now  i  Thus  it  was  that  medicine  as  a  science  was 
btand.^  a  wide  range  of  scientific  knowledge  '  practised  for  centuries  in  Greece  prior  to 
and  practical  skill.  .  .  .  The  science  of  the  advent  of  Hippocrates,  in  t\\e  fourth  or 
n>edicine  is  the  theory  of  diseases  and  reme-  |  fifth  centurj',  B.  c,  to  whom  is  credited  the 
dies."  Definitions  might  he  quoted  .from  |  high  conception  of  the  duties  and  status  of 
other  writers,  but  these  will  suffice  to  show,  the  physician,  as  shown  in  his  celebrated 
not  only  that  the  word  "medicine"  is  a  tech-  |  "Oath,"  and  elsewhere  in  his  writings, — 
nical  word,  denoting  a  science  or  ai*t  com-  ',  "equally  free  from  the  mysticism  of  a 
prehending,  not  only  therapeutics,  but  the  priesthood  and  the  vulgar  pretensions  of  a 
art  of  understamling  the  nature  of  diseases,  mercenarj'  craft."  By  some  writers  this 
the  causes  that  produce  them,  as  well  as  the  great  physician  and  philosopher  is  called 
art  of  knowing  how  to  i)revent  them. — hy-  ,  the  "father  of  physic."  There  can  be  but 
giene,  siinitation,  and  the  like.  These  defi-  I  little  doubt  that  he  may  be  regarded  as  the 
nitions  are  fully  supported  and  their  cor-  founder  of  the  medical  profession :  that  it 
rectness  thoroughly  established  by  the  his-  !  was  by  and  through  his  teaching  that  medi- 
tory  of  medicine,  and  its  practice  as  a  sci-  I  cine  came  to  be  a  distinct  art,  disoonnecteil 
ence  or  art.  While  it  is  true,  as  we  said  '<  and  disas^^ociated  from  sacerdotalism.  He 
above,  there  have  always  existed  difference-*  i  wrote  many  books  on  medicine,  and  yet  he 
among  physicians  as  to  the  therapeutic  I  possessetl  but  little  knowledge  of  anatomy, 
agencies  that  should  be  employed  in  the  |  physiology,  and  pathology,  and  absolutely 
treatment  of  diseases,  yet  it  has  never  been  •  knew  nothing  of  chemical  drugs.  Indeed, 
supposed  that  the  disciples  of  any  par-  i  he  and  his  disciples  attached  but  little  im- 
ticular  school  of  the  healing  art  were  phj--  porta  nee  to  drugs  as  a  theraj>eutic  agent, 
sicians, — practitioners  of  me<iicine. — and  ,  but  relied  in  acute  diseases  mainly  upon 
those  of  a  different  school  or  sect  were  not.  diet ;  the  variations  necessary  in  its  admin- 
They  have  all  been  regarded  by  eminent  istration  in  different  diseases  being  minute 
.scholars  as  engaged  in  the  practice  of  medi-  ly  defined.  In  the  treatment  of  cases  of 
cine.  Doubtless  these  differences  have  pro-  ;  chronic  diseases,  diet,  exercise,  and  natural 
duced  much  good,  caused  advancement  in  i  methods  w^ere  chiefly  relied  upon.  Indeed. 
the  art,  tended  to  perfect  the  science,  and  j  in  those  days  dnigs  as  therapeutic  agencies 
have  given  the  profession  a  broader  and  '  were  of  necessity  of  minor  importance  in  the 
more  enlightened  view  or  insight  into  this  ,  treatment  of  the  sick,  since  they  were  few. 
great  science.  Dr.  Roswell  Park,  in  his  and  since  chemical  drugs  were  not  discov- 
"Epitome  of  the  Histoiy  of  Medicine,"  i  ered  until  long  afterwards,  to  wit.  about 
sjwaks  of  the  origin  of  medicine  as  having    the  fifteenth  century.     For  several  centuries 


been  nearly  contemporaneous  with  the  ori- 
gin of  civilization.  He  points  out  that  the 
earliest  records  of  probable  authenticity  are 


the  Hippocratic  school  of  medicine,  known 
as  the  "Dogmatist,"  prevailed,  though  thei** 
were  opposing  sects  or  schools.     Succeeding 


perhaps  to  be  met  with  in  the  Scriptures,  i  the  dogmatist  was  the  school  of  medicine 
from  which  may  be  gathered  here  and  there  \  founded  by  Asclepiades,  who,  repudiating 
a  fair  notion  of  Egyptian  knowledge  and  i  the  Hippocratic  doctrine,  adopted  hygienic 
practice.  Thus  we  read  in  the  fiftieth  chap-  rentedies, — for  the  most  part,  bodily  exer- 
ter  of  Genesis  that  "Joseph  commanded  his  cise.  Gymnastic  exercises,  as  was  alsi> 
servants,  the  physicians,  to  embalm  his  ,  massage,  was  fully  recognized  by  the  phjsi- 
father;  and  the  phvsicians  embalmed  cians  of  those  davs,  and  prescribed  bv  thetu 
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as  a  therapeutic  agent,  in  the  healing  of  dis- 
■i^ases.  So  was  water  recognized  as  a  scien- 
tific remedial  agent, — technically  called 
"Hydrotherapy."  After  the  appearance  of 
<.talen,  a  great  physician  and  scholar  who  is 
.supposed  to  have  died  about  200  a.  d.  at  the 
Atge  of  seventy-one  years,  and  who  wrote 
many  works  on  the  science  of  medicine, 
>2urope  for  thirteen  centuries  seemed  to 
have  yielded  to  his  authority.  Indeed,  to 
him  the  medical  profession  is  indebted  for 
much.  Yet,  in  the  revolutions  of  medical 
opinion,  the  works  of  this  great  man  were 
publicly  burned  in  the  fourteenth  century  by 
Para<!elsus  and  his  disciples;  and  for  cen- 
turies following  the  medical  profession  was 
^livided  between  the  Galenist  and  the  chem- 
ist until  a  complete  ascendancy  over  both 
was  obtained  by  the  vitalist.     Thus  we  see 


license,  lu  1832  persons  practising  medi- 
cine on  the  botanical  system  of  Dr.  Samuel 
Thompson  were  exempt  from  taking  out  a 
licerfse.  In  1841  it  was  made  the  duty  ot 
the  medical  boards  to  examine  and  license 
applicants  to  practise  dental  surgery,  under 
the  same  rules  and  regulations  and  subject 
to  tho  same  restrictions  as  those  who  apply 
for  license  to  practise  medicine,  and  a  pen- 
alty was  imposed  upon  any  person  styling 
himself  a  dentist,  or  other  person  who  en- 
gaged in  the  practice  of  dental  surgery  as  a 
professional  business,  without  having  been 
regularly  licensed  by  one  of  the  medical 
boards.  Clay,  Digest,  pp.  487  et  seq.  Tho 
substantial  provisions  of  these  enactments 
were  embodied  in  the  Code  of  1852.  How- 
ever, in  the  adoption  of  that  Code  there  was 
added    the    requirement   that   all   druggists 


that  no  system  of  therapeutics  has  been  should  obtain  a  license  to  deal  in  drugs 
imiformly  followed,  and  perhaps,  as  we  have  I  fi'om  the  medical  board  of  the  county  in 
*<aid,  never  will  be.  Indeed,  we  might  go '  wl^icli  such  business  was  pursued.  Code 
further,  and  show  that  at  this  day  the  regu-    1852,  §  980.    Thus  stood  the  law,  with  some 


lar  practitioners  of  medicine,  as  they  are 
known  to  the  profession,  recognize  the  effi- 
<*aciousne8S  of  water,  massage,  electricity, 
and  perhaps  other  external  applications  tx> 


few  amendments  which  are  not  necessary 
to  be  here  noticed,  until  the  act  of  Febru- 
ary 9,  1877  (Acts  1876-77,  p.  80),  which 
committed    the    duty    theretofore     imposed 


the  body,  as  scientific  therapeutic  agencies.  •  alone  upon  the  medical  boards  to  the  boards 
ft  may  not  be  amiss  in  this  connection  to  |  of  censors  of  the  several  county  medical  so- 
instance  the  "rest  cure," — a  thoroughly  rec-  j  cieties,  in  connection  with  the  board  of  cen- 
ognized  scientific  treatment  for  mental  or  '  sors  of  the  Medical  Association  of  the  State 
nervous  troubles.  It  consists  in  keeping  oi  Alabama.  No  material  change  was  made 
the  patient  quiet  and  at  rest,  giving  to  him  ,  by  this  act  with  respect  to  the  class  of  per- 
occasionally  a  massage,  an  application  of  «ons  required  to  obtain  a  license  to  practise 
electricity,  a  sponge  bath,  with  proper  diet,  medicine,  surgery,  dentistry,  or  to  sell 
No  drug  is  used,  except  a  laxative  occasion-  j  drugs,  except  as  to  those  persons  who  de- 
ally,  if  necessary.  The  use  of  drugs,  how-  I  sired  to  practise  some  irregular  system  of 
ever,  is  a  secondary  consideration,  and  may  1  medicine,  and  females  who  practise  mid- 
be  dispensed  with  altogether.  Thus  it  is ;  wifery.  As  to  irregular  practitioners,  they 
made  entirely  clear,  both  by  definitions  and  I  were  prohibited  from  practising  their  sys- 
historv.  that  the  word  "medicine"  *  has  a  I  tern  of  medicine,  in  any  of  its  branches  or 
technical  meaning,  is  a  technical  art  or  sci-  :  departments,  as  a  profession  and  means  of 
ence.  and  as  a  science  the  practitioners  of  it  |  livelihood,  without  having  obtained  a  di- 
are  not  simply  those  who  prescribe  drugs  or '  ploma  or  certificate  of  qualification  in  an- 
other medicinal  substances  as  remedial  atomy,  physiolo^,  chemistry,  and  the  mech- 
agentd,  but  that  it  is  broad  enough  to  in-  anism  of  labor,  from  some  authorized 
elude,  and  does  include,  all  persons  who  di-  i  board  of  medical  examiners.  Code  1876, 
agnose  disease,  and  prescribe  or  apply  any  ,  PP-  460,  461,  chaps.  3,  4.     On  the  11th  day 


therapeutic  agent  for  its  cure, 

Is  there  anything  in  the  language  of  the 
statutes  which  prevents  giving  to  the  word 
''medicine"   its  legitimate  technical   use  or 


of  February,  1881,  a  board  of  dental  exam- 
iners was  constituted,  whose  duty  it  was  to 
grant  licenses  to  all  dentists  who  may  have 
received  licenses  from  medical  boards  with- 


meaning?     This   question   can   best   be   an-   ^iit  examination  or  fee,  and  to  grant  licenses 


swered  by  tracing  the  history  of  the  legis- 
lation OR  this  subject  culminating  in  the 
present  statutes.  Before  doing  so,  however, 
we  should  bring  to  mind  the  purpose  of 
these  enactments,  and  constantly  keep  be- 
fore us  that  the  legislative  purpose  was  to 
prot^t  the  public  against  charlatanism,  ig- 
norance, and  quackery.  Brooks  v.  iitate,  88 
Ala.  122,  6  So.  902.  The  first  enactment  on 
this  subject  was  approved  December  22, 
1823  (Acts  1823,  p.  45),  wherein  it  was  pro- 
vided that  no  person  or  persons  shall  be  al- 
lowed to  practise  physic  or  surgery,  or  any 
branch  thereof,  or  in  any  case  to  prescribe 
for  the  cure  of  diseases,  for  fee  or  reward, 
unless  he  shall  be  licensed  to  do  so.  That 
act  also  provided  for  the  establishment  of 
boards  of  physicians,  whose  duty  it  was  to 
examine  the  applicant  and  to  grant  him  the 
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to  all  other  applicants  who  underwent  a 
satisfactory  examination,  upon  the  payment 
of  a  fee  of  $5.  Code  1886,  §§  1296  et  seq. 
In  1887  a  board  of  pharmacy  was  estab- 
lished to  examine  every  person  desiring  to 
conduct  tho  business  of  selling  at  retail, 
compounding,  or  dispensinjg  drugs,  medi- 
cines, or  chemicals  for  medical  use,  or  com- 
pounding or  dispensing  as  pharmacists  pre- 
scriptions prepared  by  physicians.  In  1895 
every  physician  who  was  licensed  to  prac- 
tise 'medicine  was  also  authorized  to  fill  pre- 
scriptions of  other  physicians,  compound 
and  sell  medicines  and  poisons,  and  carry 
on  the  business  of  pharmacists.  As  far 
back  as  1875  the  Medical  Association  of  the 
State  of  Alabama  was  constituted  a  board 
of  health  for  the  state,  and  to  it  was  com- 
mitted cognizance  of  the  interest  of  health 
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and  life  among  the  people  of  the  state,  and 
the  duty  imposed  of  investigating  the  causes 
and  means  of  prevention  of  endemic ,  and 
epidemic  diseases,  of  investigating  the  in- 
fluences of  localities  and  employments  upon 
the  public  health,  of  making  to  the  lawmak- 
ing branch  of  the  state  such  suggestions  as 
to  legislative  action  as  in  their  judgment 
may  seem  advisable.  This  board  of  physi- 
cians were  in  fact  constituted  the  medical 
adWsers  of  the  state.  Acts  1874-76,  p.  130; 
Code  1876,  §§  1537  et  seq,;  Code  1886,  §§ 
12t$0  et  seq.  And  at  this  writinc  to  this 
board  is  intrusted  largely  the  enforcement 
of  all  laws  relating  to  public  health,  quar- 
antine, and  sanitation.  Code  1896,  §§  2392 
et  seq.  Thus  has  been  the  growth  and  de- 
velopment of  the  law  in  this  state  regulat- 
ing "the  practice  of  medicine  in  any  of  its 
branches  or  departments  as  a  profession." 
From  this  growth  and  development,  can  it  be 
seriously  doubted  that  it  was  not  the  inten- 
tion or  purpose  of  the  legislative  mind  to  re- 
strict the  examination  of  those  desiring  to 
practise  medicine  to  that  class  of  the  pro- 
fessicm  who  may  prescribe  drugs  as  thera- 
peutic agents  in  the  healing  of  diseases? 
We  think  not.  On  the  contrary,  the  very 
first  enactment  on  the  subject  (1823)  pro- 
hibiting any  person  from  prescribing  for 
the  cure  of  diseases  for  fee  or  reward  with- 
out obtaining  a  license  is  a  clear,  unequiv- 
ocal, and  unmistakable  declaration  of  the 
legislative  purpose  to  deal  with  medicine 
and  the  practice  of  it  in  its  broad  and  com- 
prehensive sense, — as  a  science  or  art  of 
healing  and  curing  diseases.  And  this  pur- 
pose has  been  rather  emphasized  than  other- 
wise in  subsequent  legislation  cm  the  sub- 
ject. Our  conclusion,  therefore,  is  that  the 
defendant  was  engaged  in  the  practice  of 
medicine,  within  the  meaning  of  the  stat- 
utes. This  conclusion  is  fully  supported  by 
the  decisions  of  other  courts.  In  Bibher  v. 
Simpson,  59  Me.  181,  Appleton,  Ch.  J., 
speaking  for  the  court,  said:  "The  serv- 
ices rendered  were  medical  in  their  charac- 
ter. True,  the  plaintiff  does  not  call  her- 
self a  physician,  but  she  visits  her  sick  pa- 
tients, examines  their  condition,  determines 
the  nature  of  the  disease^  and  prescribes  the 
remedies  deemed  by  her  most  appropriate. 
Wiiether  the  plaintiff  calls  herself  a  'medi- 
cal clairvoyant,*  or  a  'clairvoyant  physi- 
cian,' or  a  'clear- seeing,  physician*  mat- 
ters little;  assuredly,  sucn  services  as 
the  plaintiff  claims  to  have  rendered 
purport  to  be  and  are  to  be  deemed  medi- 
cal." So  it  was  held  that  she  was  not  enti- 
tled to  recover  for  her  services,  she  having 
no  license  to  practise  medicine.  In  Hetoitt 
V.  Charier,  16  Pick.  353,  it  was  held  (Shaw, 
Ch.  J.,  delivering  the  opinion)  that  "a  per- 
son who  practises  bonesetting,  and  reducing 
sprains,  swellings,  and  contractions  of  the 
sinews  by  friction  and  fomentation,  but  no 
other  branch  of  the  healing  art,  is  a  person 
practising  surgery,  within  the  meaning  of 
Stat.  1818,  chap.  131,  §  1,  which  provides 
that  no  person  practising  physic  or  surgery 
shall  be  entitled  to  the  benefit  of  law  for  the 
recovery  of  his  fees  unless  he  shall  have  been 
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licensed  by  the  Massachusetts  Medical  So- 
ciety, or  graduated  a  doctor  in  medicine  ist 
Harvard  University."  In  Davidson  v.  Bohl- 
man,  37  Mo.  App.  676,  it  was  held  that  '*the 
statutes  restricting  the  right  to  practise 
medicine  and  surgery  to  registered  physi- 
cians and  surgeons,  and  requiring  the  filing 
of  diplomas,  apply  to  one  who,  as  a  physi- 
cian, gives  electric  treatments.  It  is  not 
necessary  that  one  should  administer  inter- 
nal remedies,  in  order  to  practise  meoicine 
within  the  meaning  of  the  statutes"  which 
prohibited  the  practice  of,  or  the  attempt  U> 
practise,  medicine  or  surgery  without  first 
filing  a  diploma,  etc.  The  case  of  Eastman 
v.  People  use  of  State  Bd.  of  Health,  71  UK 
App.  236,  is  directly  in  point.  The  appel- 
lant there,  as  here,  was  engaged  in  the  prac- 
tice of  osteopathy.  The  statute  of  Illinois 
(Kev.  Stat.  1893,  chap.  91,  tl  14)  defined 
"practitioners  of  medicine"  in  this  lan- 
guage: "Any  person  shall  be  regarded  as 
practising  medicine  within  the  meaning  of 
this  act  who  shall  treat,  operate  on,  or  pre- 
scribe for  any  physical  ailment  of  another." 
The  court,  after  saying  that  the  appellant 
"professes  to  be  able  to  diagnose  and  advise 
in  respect  to  a  long  list  of  diseases,  and  to 
lurnish  discriminating  and  efficient  treat- 
ment to  those  who  may  come  to  him,  and 
while  he  may  rely  wholly  upon  manipula- 
tion, flexing,  rubbing,  extension,  etc.,  yet 
he  professes  to  have  skill  and  judgment  in 
these  methods,  so  as  properly  to  adapt  the 
treatment  to  each  case,  giving  it  what  is  ap- 
propnate  in  amount,  and  with  repetition  at 
such  times  and  to  such  extent  as  may  be  dic- 
tated by  his  knowledge  and  experience;" 
and,  after  stating  Bigelow*s  and  DungU- 
son's  definitions  of  "medicine,"  held  that  the 
practice  of  osteopathy  was  the  practice  of 
medicine.  We  need  only  add  that  our  stat- 
utes are  not  so  materially  different  from 
the  statute  construed  in  that  case  as  to  im- 
pair the  decision  of  it,  in  any  degree,  as  an 
authority  directly  upon  the  question  in 
hand.  So  also  is  the  case  of  Little  v.  State^ 
CO  Neb.  749,  51  L.  R.  A.  717,  84  N.  W.  248 
(being  an  osteopathy  case),  directly  in 
point.  See  also  Undertcood  v.  Scott,  43 
Kan.  714,  23  Pac.  942;  Jones  v.  People  use 
of  State  Bd.  of  Health,  84  III.  App.  453; 
People  V.  aordon,  194  111.  560,  62  N.  E.  858. 
We  have  examined  the  cases  relied  upon  by 
appellant.  Some  of  them  are  perhaps  in 
point,  but  are  opposed  to  our  view  of  the 
law. 

The  next  point  we  shall  consider  is  the 
one  assailing  the  constitutionality  of  these 
statutes.  We  need  but  refer  to  the  follow- 
ing cases,  and  the  reasoning  employed  in 
them,  to  uphold  the  constitutionality  of  this 
legislation:  Brooks  v.  State^  88  Ala.  122, 
C  So.  902;  Stough  v.  State,  88  Ala.  234,  7 
So.  150;  Bell  v.  State,  104  Ala.  79,  15  So. 
557;  Nicholson  v.  State,  100  Ala.  132j  14 
So.  746;  Hewitt  v.  Charier,  16  Pick.  353; 
Dent  V.  West  Virginia,  129  U.  S.  114,  32 
L.  ed.  623,  9  Sup.  Ct  Rep.  231;  Allopathic 
State  Bd.  of  Medical  Examiners  v.  Fotcl^r, 
50  La.  Ann.  1358,  24  So.  809;  Harding  v. 
P'iople,  10  Colo.  387,  15  Pac.  727 ;  State  <w 
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rcl.  Burrovghs  v.  Webster,  150  Ind.  607,  41 
L.  R.  A.  212,  50  N.  E.  750,  and  cases  cited 
on  page  617,  150  Ind.  page  217,  41  L.  R.  A., 
pages  753,  754,  50  N.  E. 

So,  like\^ise,  the  contention  that  the  asso- 
ciations and  boards  of  censors  are  not  regu- 
larly organized  under  the  Constitution  of 
the  Medical  Association  of  the  State  of  Ala- 
bama is  untenable.  It  is  enough  that  the 
board  of  examiners  is  de  facto  acting  under 
the  provisions  of  the  statutes,  and  that  its 
certificate  of  qualification  would  protect  de- 
fendant from  prosecution  for  a  violation  of 
the  criminal  statute. 

The  remaining  insistence  relied  upon, 
rather  as  an  excuse  or  palliation  for  a  vio- 
lation by  defendant  of  the  law,  is  no  justifi- 
cation or  excuse  at  all.  It  is  that  the 
boards  of  examiners,  as  presently  constitut- 
ed, discriminate  in  favor  of  those  physicians 
who  practise  the  regular  system  of  medi- 
cine, against  all  who  practise  other  systems 
or  belong  to  other  schools.  If  it  be  conced- 
ed that  this  fact  is  shown  by  the  record,  it 


furnishes  to  defendant  no  right  to  violate 
the  criminal  laws  of  the  state.  His  remedy 
is  by  proper  procedure  in  the  civil  courts  in 
the  event  his  application  for  license  is  re- 
jected. It  strikes  us  that  this  defense  is  an 
afterthought.  The  record  does  not  even 
hint  at  any  attempt  on  the  part  of  the  de- 
fendant to  procure  a  license.  He  rather 
chose  to  construe  the  law  to  suit  his  own 
notions,  and  engaged  in  the  practice  of  med- 
icine without  even  making  any  effort  what- 
ever to  comply  with  its  mandates,  or  even 
to  have  the  unjust  discrimination  of  which 
he  complains  removed  before  engaging  in  the 
practice.  Dent  v.  West'  Virginiay  129  U.  S. 
114,  32  L.  ed.  623,  9  Sup.  Ct.  Rep.  231; 
Harding  v.  People,  10  Colo.  387,  16  Pac. 
727 ;  Allopathic  State  Bd.  of  Medical  Exam- 
iners V.  Fowler y  50  La.  Ann.   1358,  24  So. 

.  809;  loica  Eclectic  Medical  College  Asso.  v 

I  Schrader,  87  Iowa,  659,  20  L.  R.  A.  355,  65 

:  N.  W.  24. 

I      The    defendant   was   properly     convicted. 

'  Affirmed, 
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1.  *A  srnardlaii  of  an  Incompetent  per- 
son lias  the  rlfcht  to  remove  liis  ward 

from  one  state  to  another,  temporarily  or 
permanently,  but  the  right  is  always  subject 
to  the  power  of  a  court  of  chancerv  to  re- 
strain an  Improper  removal.  Such  a  removal 
must  always  l)e  made  in  good  faith,  and  with 
a  view  to  benefit  the  ward ;  and  this  is  espe- 
cially true  where  it  is  to  be  to  a  point  out- 
side of  the  Jurisdiction  of  the  court  appoint- 
ing the  guardian. 

2.  TVIiere  an  attempt  Is  niade  by  a 
fcvardlan,  or  by  any  otber  person,  to 
exercise  any  restraint  over  another 
part/  within  this  state,  the  writ  of  habeas 
corpus  will  always  be  effectual  to  inquire 
Into  the  propriety  of  any  such  attempt  to  re- 
strain,   and    upon    such    Inquiry    the    proper 
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court  can  malce  such  an  order  or  Judgment 
as  the  particular  case  may  require. 

3.  In  a  habeas  corpus  proceedlnir  a 
conrt  commissioner  bas  no  antborlty 
to  malce  an  order  which  practlcklly  removes 
a  guardian  of  the  person  and  property  of  an 
incompetent. 

4.  Such  a  Kuardlan  Is  tbe  custodian  of 
tlie  Incompetent,  and  may  care  for  and 
control  him  in  any  reasonable  manner. 

5.  Held,  In  tbe  case  at  bar,  and  upon 
tbe  testimony,  that  the  guardians  In  ques- 
tion in  this  case  were  not  Justified  in  at- 
tempting to  remove  the  Incompetent,  a  resi- 
dent of  Mantorvllle,  Dodge  county,  Minneso- 
ta, in  the  probate  court  of  which  they  had 
been  duly  appointed  such  guardians,  outside 
the  Jurisdiction  of  the  court,  and  into  the 
state  of  Illinois. 

0.  The  oriler  appotntlnir  tbese  persons 
erunriltans  of  tbe  person  and  estate 
of  the  incompetent  was  sufficient  In  form, 
and  is  conclusive  at  the  hearing  of  a  writ  of 
habeas  corpus.  If  questioned  at  all.  It  must 
be  in  a  direct  proceeding. 

(May  29,  1902.) 


NOTK — Ritiht    to    remove    incompetent    or    in-  ' 
fant  from  the  state. 

I.  Introduction^  931. 

II.  Removal    by    statutory    or    testamentary 
guardian. 

a.  In  England,  931. 

b.  In  United  States,  935. 

III.  Removal  by  parent,  , 

a.  In  general,  937.  i 

b.  In  divorce  proceedings,  939. 
IV.  Removal  by  stranger,  939. 

V.  Statutes,  941.  , 

VI.  Summary,  941. 

I.  Introduction, 

The  point  under  discussion  In  this  note  Is  i 
not  a  common  one,  and  seems  to  be  more  thor- 
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oughly  understood  in  England  than  in  this 
country,  probably  for  the  reason  that  a  removal 
from  the  Jurisdiction  there  means  a  removal 
from  the  country,  and  is  therefore  a  more  seri- 
ous question  than  a  removal  from  state  to  state 
in  the  United  States.  But  the  controlling 
principle,  viz.,  that  what  appears  to  be  for  the 
best  interests  of  the  infant  or  Incompetent  must 
alone  be  considered,  seems  to  be  well  settled, 
and  the  case  of  State  ex  rel.  Raymond  v.  Law- 
RUNCB  Is  one  of  its  clearest  exponents,  especial- 
ly in  the  United  States. 

II.  Removal     by     statutory     or     testamentary 
guardian, 

a.  In  England, 

An  infant  was  allowed.  In  Lethem  v.  Hall,  7 
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APPEAL  by  defendants  from  an  order  of 
the  District  Court  for  Dodge  County  in 
relator's  favor  in  a  habeas  corpus  proceed- 
ing to  contest  the  right  to  the  care  and  cus- 
tody of  Mrs.  Catherine  Robinson.  Order 
fixing  right  of  parties  entered. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sanmel  I<ord  and  Taylor  ft 
Taylor  for  appellants. 

Messrs.  J.  J.  McCanghey  and  Childs, 
Edgerton,  ft  Wickwire  for  respondent. 

Collins,  J.,  delivei-ed  the  opinion  of  the 
court; 

Habeas  corpus  proceedings  to  contest  the 
right  to  the  care  and  custody  of  Mrs.  Cath- 
erine Robinson;,  the  relator,  Cornelia  Ray- 
mond, being  her  daughter, — ^a  woman  about 
fifty  years  of  age.  The  respondents  Law- 
rence   and    Huntington    were    the    trained 


nurses  in  attendance  upon  Mrs.  RobinsoD: 
Chambers,  her  attending  physician;  and 
Ruth  and  Blanch,  the  guardians  of  her  per- 
son and  estate,  appointed  by  the  probate 
court  of  the  county  of  Dodge,  wherein  she 
resided,  in  pursuance  of  Gen.  Stat.  1894,  § 
4549,  and  upon  the  ground  that  she  was  an 
incompetent  person.  An  attempt  being 
made  by  these  respondents  to  remove  Mrs. 
Robinson  from  Minnesota  to  Galesburg,  in 
the  state  of  Illinois,  the  writ  was  issued, 
and  a  hearing  had  by  and  before  the  court 
commissioner  of  Dodge  county.  From  the 
order  made  by  him,  sustaining  the  relator. 
the  respondents  appeal  to  this  court,  under 
the  provisions  of  Laws  1895,  chap.  327. 
The  cause  is  therefore  one  to  be  tried  before 
this  court  de  novo,  and  upon  testimony 
which  has  been  taken  by  a  referee  and  duly 
returned. 


Sim.  141,  to  be  placed  In  the  University  of 
Dublin,  upon  his  guai-dlans  giving  security  to 
return  him  whenever  they  should  be  required 
by  the  court  to  do  so. 

An  orphan  was  made  a  ward  of  the  court, 
and  the  guardians  appointed  over  him  offered  a 
scheme  for  his  maintenance  and  education 
which  embraced  his  removal  to  Canada  and  res- 
idence in  tlie  family  of  a  relative  there.  The 
court  allowi^d  the  removal  of  the  ward  upon 
security  being  given  to  produce  him  within  the 
Jurisdiction  of  the  court  when  so  required.  Re 
Medley,  Ir.  Rep.  C  Eq.  339. 

In  Re  Jones  (1844)  1  Phill.  Ch.,  461.  It  ap- 
peared that,  a  lunatic  having  a  committee  in 
England  bad  for  some  time  resided  in  Scotland 
in  an  asylum  where  his  health  had  greatly  im- 
proved. It  also  appearing  that  his  nearest 
relatives  resided  in  Scotland,  and  that  his  com- 
mittee, an  uncle  in  England,  would  be  unable, 
on  account  of  ill  health,  to  be  much  with  the 
lunatic.  It  was  ordered  that  he  be  allowed  to 
reside  in  Scotland  on  condition  that  the  com- 
mittee give  security  for  bringing  the  lunatic 
within  the  jurisdiction  whenever  so  required. 

In  Nugent  v.  Vetsera,  14  Week.  Rep.  960,  12 
Jur.  N.  S.  781,  L.  R.  2  Eq.  704,  35  L.  J.  Ch.  N. 
S.  777,  15  L.  T.  N.  S.  33,  an  Infant  having  a 
foreign  guardian  was  sent  to  England  to  be  ed- 
ucated. Afterwards  his  removal  to  another 
country  was  opposed  on  the  ground  that  it 
would  be  more  beneficial  to  the  child  to  rehialn 
in  England ;  but  the  court  refused  to  Interfere 
with  the  discretion  of  the  foreign  gruardian  to 
remove  the  infant. 

Where  an  infant  ward  of  the  court  had  been 
sent  out  of  the  jurisdiction  without  leave  being 
obtained,  the  court,  in  Wyndham  v.  Ennismore, 
1  Keen,  467,  directed  an  inquiry  into  the  facts, 
but,  it  appearing  that  the  change  was  made  on 
account  of  the  illness  of  the  ward  and  the  im- 
mediate necessity  of  his  removal  to  a  milder 
climate,  the  court  ratified  the  removal,  and 
made  an  order  providing  for  the  infant's  main- 
tenance and  education,  but  limited  It  to  one 
year,  with  leave  to  further  apply  to  the 
court  If  necessary. 

In  Re  Callaghan,  54  L.  J.  Ch.  N.  S.  292,  L. 
R.  28  Ch,  Div.  186,  52  L.  T.  N.  S.  7,  33  Weelc. 
Rep.  157,  the  judge  in  the  court  below  had  re- 
fused an  application  to  take  a  ward  out  of  the 
jurisdiction  on  the  ground  that  the  court  would 
not  allow  it  unless  special  circumstances, 
amounting  to  necessity,  were  shown  requiring 
It.  Upon  appeal  it  was  held,  herein,  that  the 
rule  was  not  so  strict,  but  depended— especial- 
ly In  the  case  of  a  young  lady,  as  in  this  in- 
stance— upon  whether  It  would  be  beneficial  for 
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her  to  go  abroad,  and  upon  security  being  given 
that  the  ward  would  be  piwluced  In  court.  If. 
and  when,  required,  the  decision  refusing  per- 
mission was  !*€ versed. 

The  qtiestion  for  decision  in  Johnstone  v. 
Beattle,  10  Clark  &  V.  42,  was  whether  th»» 
court  of  chancery  in  England  could  disregard 
tutors  who  had  been  appointed  In  Scotland,  and 
place  an  Infant  under  the  exclusive  control  and 
protection  of  guardians  appointed  by  the  court 
In  Enj^land.  The  lord  chancellor.  In  the  course 
of  his  decision,  said  that  it  seemed  to  have  been 
assumed  by  counsel  that  If  the  court  of 
chancery  appoints  a  guardian  for  a  child  she 
must  be  educated  and  remain  in  England  until 
she  is  twenty-one,  but  stated  that  no  such  con- 
sequence follows,  as  the  court  may,  at 
any  time  that  it  thinks  proper  direct 
the  infant  to  be  taken  to  Scotland  to  be  edu- 
cated there  if  it  considers  that  It  will  be  for 
the  benefit  of  the  infant,  and  that  Its  resldenr^ 
Is  subject  entirely  to  the  control,  order,  and 
discretion  of  the  loi'd  chancellor  for  the  tim<> 
l>eing.  ''BMrther,  the  lord  chancellor  Intimated 
that  after  an  infant  is  made  a  ward  of  the 
court  he  cannot  be  taken  out  of  the  jurisdiction 
without  permission,  whether  a  guardian  be  ap- 
pointed or  not.  I^rd  Brougham  did  not  agree 
with  the  lord  chancellor  as  to  the  propriety  of 
appointing  an  English  guardian  In  this  in- 
stance, and  stated  as  one  of  his  objections: 
"Again,  mark  the  consequences  of  there  being 
an  Englis«h  guardian  under  the  authority  of  the 
court  here :  he  cannot  remove  the  ward  out  of 
the  jurisdiction,  although  that  ward  Is  only 
here  accidentally ;  she  may  have  been  brought 
up  for  her  education :  she  must  remain  here 
until  she  attains  majority.  The  penalty  of  rv- 
sortiug  to  our  schools  is  her  banishment  forth 
of  Scotland, — the  punishment  she  would  haT« 
undergone  for  theft  In  her  own  country.  Her 
frequenting  our  seminaries  entails  upon  her  the 
same  fate  to  which  she  would  have  been  sub- 
ject if  bred  up  at  home  In  a  school  of  thieves : 
she  may  have  resorted  to  our  milder,  our  less 
austere  climate,  more  skilful  physicians,  more 
salubrious  springs;  her  health  Is  restored  by 
these  doctors  and  those  places,  and  she  is  re- 
leased from  their  hands  and  quits  those  hannts. 
but  only  to  fall  into  the  hands  of  the  more 
stem  doctors  of  the  law,  and  to  linger  in  the 
more  pitiless  atmosphere  of  the  master's 
office :  and,  restored  from  sickness  to  exile,  she 
cannot  enjoy  in  her  own  home  the  health  that 
she  has  regained  among  us.  The  court  baa  no 
choice  In  this  matter.  Discretion  It  does  pos- 
sess as  to  appointing  a  guardian,  and  bringing 
the  ward  within  the  scope  of  its  jurisdiction; 
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1 .  Upon  this  appeal  it  has  been  contended 
l»y  counsel  for  the  relator  that  Messrs.  Ruth 
and  Blanch  are  not  guardians  of  the  person 
of  Mrs.  Robinson^  and  for  that  reason  were 
and  are  without  authority  to  restrain  or 
control  her  person  in  any  manner.  Tliere 
is  no  merit  in  this  contention.  These  gen- 
tlemen were  duly  appointed  by  a  court  of 
competent  jurisdiction  guardians  of  the 
person  and  property  of  the  incompetent. 
The  order  making  such  appointment  is  suffi- 
cient in  form,  and  is  conclusive  in  this,  a 
[mrely  collateral  matter.  If  questioned  at 
iill,  it  must  be  in  a  direct  proceeding. 

2.  While  there  can  be  no  doubt  of  the 
right  of  a  guardian  to  temporarily  remove 
his  ward  from  one  state  to  another,  or  even 
to  change  the  ward's  place  of  residence 
from  one  state  to  another^  such  change  or 
removal  must  always  be  in  good  faith,  and 


with  a  view  to  the  benefit  of  the  ward. 
The  right  is  always  subject  to  the  power  of 
a  court  of  chancery  to  forbid  and  restrain 
an  improper  removal  or  injudicious  change. 
The  welfare  of  the  ward  is  the  chief  matter 
to  be  considered, — not  the  wishes  of  the  rel- 
ict ives,  nor  the  convenience  of  the  guardian. 
The  rule  which  governs  in  the  case  of  an  ab- 
solute incompetent,  as  is  Mrs.  Robinson,  is 
that  which  prevails  when  the  welfare  of  an 
infant  child  is  before  the  court.  The  guard- 
ian does  not  have  unlimited  power  over 
the  ward,  and  cannot  change  its  temporary 
or  permanent  residence  to  its  detriment, 
and  this  is  especially  true  where  an  at- 
tempt it  made  to  remove  the  ward  to  a 
j  point  outside  of  the  jurisdiction  of  the 
I  court  appointing  the  guardian.  And  a 
court  of  chancery  has  full  and  complete  ju- 
'  risdiction  over  the  persons  and  the  estetes 


hot  once  there  it  cannot  suiter  her  escape." 
Lord  Cottenham,  in  reference  to  the  remarks 
lust  Quoted,  stated  that  he  wished  to  make  one 
or  two  observations  upon  the  supposed  sort  of 
imprigonment    within    the   large    limits   of    the 

•  ountry  which  Lord  Brougham  seemed  to  have 
imagined  was  imposed  on  an  infant  who  had 
The  misfortune  to  have  guardians  appointed  by 
The  court  of  chancery  in  England,  and  said: 
"My  Lords,  there  is  no  such  imprisonment, 
there  Is  no  other  restraint  than  the  necessity 
of  asking  the  leave  of  the  court  before  the  in- 
fant is  taken  out  of  the  limits  of  the  Jurisdlc- 
»ion.  IT  there  is  any  such  restraint,  any  such 
Imprisonment,  I  certainly  never  heard  of  it. 
.  .  .  When  an  application  of  that  sort  was 
made  to  me,  the  only  subject  upon  which,  as  it 
occurred  to  me,  1  ought  to  form  an  opinion,  was 
whether,  under  all  the  circumstances,  it  was 
for  the  interest  and  benefit  of  the  ^hild  that  the 
application  sliould  be  granted.  The  misfortune, 
rherefore.  supposed  to  he  inflicted  upon  the 
{'hild  is,  that  the  mind  of  the  lord  chancellor 
for  the  time  being  should  be  exercised  upon  the 
question  whether  it  is  for  the  interest  of  the 
child  or  not  that  it  should  be  allowed."  Lord 
Langdaie.  in  his  opinion,  says :  "It  is  undoubt- 
edly a  general  and  useful  rule  that  an  infant 
ward  is  not  to  go  out  of  the  jurisdiction  with- 
out special  leave,  and  in  the  absence  of  special 

•  ircumstances ;  but  when  special  circumstances 
occur  .  .  .  the  special  leave  is  always  giv- 
»'n.  There  are  Infant  wards  of  the  court  now 
abroad  with  leave  given,  sometimes  for  the  gen- 
»'ral  benefit  of  the  infants,  sometimes  for  the 
sake  of  health  or  peculiar  instruction,  and 
oven  for  the  sake  of  amusement.  The  infants 
who  become  wards  of  the  court  of  chancery 
have  indeed  great  and  peculiar  protection,  bur 
They  oixi  not  debarred  of  any  freedom  or  of 
any  advantages  which  the  most  careful,  con- 
siderate, and  liberal  parent  would  desire  his 
.^illd  to  possess."  In  regard  to  this  particular 
case,  it  was  decided  that  if  guardians  were  ap- 
pointed, some  of  them  resident  in  England 
;\nd  some  in  Scotland,  and  it  should  ultimately 
ippeftr  more  beneficial  to  the  infant  to  reside 
sometimes  in  Scotland,  ther^  was  no  reason  why 

he  English  court  of  chancery  would  not  order 
rhe  guardian  resident  In  England  to  deliver  up 
rhe  infant  to  the  guardian  resident  in  Scotland. 
A  statement  of  the  unreported  case  of  Camp- 
bell V.  Campbell,  which  came  before  him.  is  giv- 
*»n  by  Lord  Cottenhom  in  Johnstone  v.  Beattie, 
10  Clark  &  F.  107.  A  Scotch  child  came  to 
Knglaud  and  a  guardian  was  appointed  over  her 
In.  the  latter  country,  although  she  had  a  tutor 
in  Scotland.  It  afterwards  occurred  that  it 
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would  be  beneficial  to  the  child  to  go  back  to 
the  country  to  which  she  belonged,  and,  an  ap- 
plication being  made  to  the  judge  for  that  pur- 
pose, he  investigated  the  case  and  found  that 
the  child's  friends  all  resided  in  Scotland ;  that 
she  had  no  connections  In  England ;  that  there 
were  means  furnished  for  her  education  in 
Scotland :  and,  therefore,  the  child  was  allowed 
to  return  to  lier  own  country  and  remain  there, 
and  the  judge  said:  "This  only  shows  that 
the  hardship  which  is  supposed  to  exist  by  the 
court  of  chancery  taking,  as  it  were,  'possession 
of  those  Infants,  and  depriving  them  of  all  the 
advantages  of  being  brought  up  amongst  their 
own  relations  in  their  own  country,  has  no 
place  whatever,  if,  under  all  the  circumstances. 
It  appears  to  be  for  the  interest  of  the  child 
That  the  child  should  be  permitted  to  go  back 
to  its  own  country." 

It  is  said  in  Stephens  v.  James.  1  Myl.  &  K. 
031,  tliat  the  court  entertains  with  great  Jeal- 
ousy any  proposition  for  withdrawiug  an  In- 
fant from  its  jurisdiction,  and  that  it  has  even 
been  said  thsit  it  never  makes  an  order  for  tak- 
ing an  infant  out  of  its  jurisdiction,  citing 
Mounistuart  v.  Mountstuart,  6  Ves.  Jr.  363, 
following.  That  decision,  however,  was  not  en- 
tirely approved  of,  the  court  stating  that  while 
in  general  It  is  obvioifSly  for  the  benefit  of  an 
infant  that  it  should  not  be  removed  from  the 
limits  within  which  the  court  can  best  exercise 
its  superintendence  and  protection,  neverthe- 
less when  the  interests  of  the  infant  require  re- 
laxation of  this  rule,  as  where  it  is  proposed 
to  remove  the  Infant  from  the  jurisdiction  of 
the  court,  with  a  view  to  education,  liealth,  in- 
tercourse with  parents,  and  similar  purposes, 
there  is  no  doubt  as  to  the  power  of  the  court 
to  exercise  its  discretion,  and  that  such  discre- 
tion is  in  fact  exercised.  The  specific  question 
decided  herein,  however,  was  not  as  to  the 
right  to  remove  an  infant  from  the  jurisdic- 
tion, but  whether  there  is  any  principle  which 
pi-ecludes  the  court  from  making  an  order  for 
maintenance  in  cases  where  Infants  are  out  of 
the  Jurisdiction. 

The  lord  chancellor  in  Mountstuart  v.  Mount- 
stuart (1801)  6  Ves.  Jr.  363,  refused  to  allow 
guardians  to  take  infant  wards  to  Scotland 
during  vacation,  on  the  ground  that  the  court 
never  made  an  order  for  taking  an  Infant  out 
of  its  jurisdiction.  But  this  is  certainly  an 
extreme  ruling,  and  one  without  subsequent  ap- 
proval. 

An  application  was  made  on  behalf  of  the 
,'ommittee  of  a  lunatic  that  they  might  be  at 
liberty  to  travel  with  their  charge  in  England 
and  oa  the  Continent,  on  the  ground  that  It  was 
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of  infanta  and  all  others  laboring  under 
legal  disability,  aa  well  as  their  guardians, 
trustees,  or  other  custodians.  It  matters 
Dot  whether  the  relationship  results  from 
natural  ties  or  is  created  by  law.  The  ju- 
risdiction in  such  cases  is  plenary,  and  po- 
tent to  reach  and  afford  relief  in  every  case 
of  an  improper  exercise  of  the  power  to 
change  the  residence  of  a  ward,  and  to  take 
him  beyond  the  jurisdiction  of  his  appoint- 
ment. As  before  stated,  the  power  exists 
in  the  guardian  to  make  a  change,  but  there 
must  be  a  proper  and  faithful  exercise  of 
it,  and  it  must  be  for  the  benefit  of  the 
w^ard.  ToLcnaend  v.  Kendall,  4  Minn.  412, 
Gil.  315,  77  Am.  Dec.  534,  and  cases  cited. 

3.  Where  an  attempt  is  made  by  a  guard- 
ian or  by  anybody  else  to  exercise  any  re- 
straint over  the  person  of  anyone  within 
this  state,  the  writ  of  habeas  corpus,  or  any 


other  appropriate  remedy,  will  always  be 
eilectual  to  inquire  into  the  propriety  of 
any  such  attempted  restraint,  and  upon 
such  inquiry  the  proper  court  can  make 
such  an  order  or  judgment  as  the  particu- 
lar case  may  require.  Tovmsend  v.  Ken- 
dall, 4  Minn.  412,  Gil.  315,  77  Am.  Dec.  634. 
It  follows  that  the  court  commissioner  had 
full  authority  to  inquire  into  the  alleged 
restraint  of  Mrs.  Robinson,  and  to  make  an 
order  forbidding  her  removal  from  tl«c 
state.  But  he  went  much  farther  than  this, 
c^nd  ordered  that  she  be  released  from  the 
care  and  custody  of  the  respondents,  and 
each  of  them,  including  the  guardians,  and 
also  forbade  all  interference  with  the  rela- 
tor, should  she  desire  to  remain  with  Mrs. 
Robinson,  or  to  pro^ade  for  her  comfort  and 
happiness.  In  this  drastic  order  the  court 
commissioner  exceeded  his  powers,  and  at- 


advlsable  that  she  should  have  frequent  changes 
of  air  and  scenery,  and  that  It  would  be  to  her 
advantage  to  remain  for  a  time  on  the  Con- 
tinent, but  the  court,  although  permitting  her 
to  travel  In  England,  refused  to  allow  her  to  be 
taken  out  of  the  United  Kingdom.  Re  Hackett, 
3  Ir.  Ch.  Rop.  375. 

A  lunatic,  although  a  native  of  Ireland,  had 
been  an  Inmate  of  an  asylum  In  Edinburgh  for 
many  years,  but,  comiug  into  possession  of 
property  in  Ireland,  he  was  taken  to  that  coun- 
try for  the  purpose  of  being  placed  in  the  care 
and  cust')dy  of  the  court.  After  an  oi*der  to 
that  effect  was  made,  the  court  was  petitioned 
to  send  the  lunatic  back  to  the  asylum  in  Scot- 
land, but,  after  considering  the  reports  of 
physicians,  he  refused  to  grant  such  an  order 
on  the  ground  that  the  natural  place  of  resi- 
dence of  an  Irish  lunatic  is  Ireland  unless  there 
are  special  circumstances  to  Justify  his  resi- 
dence elsewhere,  and  while  the  Judge  thought 
the  couit  would  have  perfect  Jurisdiction  to 
grant  such  an  order,  not  finding  sufficient  rea- 
sons for  doing  so,  he  refused,  and  ordered  that 
the  lunatic  be  placed  in  an  asylum  or  home  in 
his  own  country.  Re  Birch,  Ir.  L.  R.  29  Eq. 
274. 

From  the  facts  In  Dawson  v.  Jay,  3  DeG.  M. 
&  G.  704.  It  appears  thrft  an  injunction  was  ob- 
tained In  New  York  by  tho.se  Interested,  re- 
straining the  removal  of  an  infant  from  that 
state  by  her  aunt,  who  was  also  acting  as  her 
guardian,  but  before  the  service  of  the  injunc- 
tion the  infant  had  been  removed  to  England : 
afterwards,  in  New  York,  the  appointment  of 
the  aunt  as  guardian  was,  revoked,  and  another 
aunt  appointed,  who  then  came  to  England  for 
the  purpose  of  obtaining  possession  of  the  in- 
fant and  taking  her  back  to  New  York,  and  ob- 
tained an  order  from  the  court  for  that  pur- 
pose, upon  giving  security  to  return  the  Infant 
to  England  when  required,  and  to  account  for 
her  fortune.  Upon  appeal  from  this  order.  It 
was  reversed,  the  lord  chancellor.  In  the  course 
of  his  decision,  stating:  "I  believe  that  it 
used  to  be  considered  that  the  lord  chancellor 
had  no  power,  under  any  circumstances,  to  al- 
low a  ward  to  go  out  of  the  Jurisdiction  of  the 
court.  Whether  that  was  formerly  so  under- 
stood or  not,  it  has  certainly  not  been  so  un- 
derstood in  later  times;  for  considerations  of 
health,  and  a  variety  of  other  circumstances, 
may  induce  the  court  to  allow  a  ward  of  the 
court  to  be  sent  abroad.  ...  I  know,  how- 
ever, of  no  Instance  in  which  this  court.  .  .  . 
has  ever  so  far  abdicated  its  functions  as  to 
send  a  ward  away  to  some  other  Jurisdiction, 
where  not  only  it  may  be,  but  as  it  appears  in 
58  L.  R.  A. 


this  case  it  certainly  will  be,  that  those  wbo 
have  the  Jurisdiction  exercise  It  entirely  Inde- 
pendent of  .  .  .  this  country."  The  lord 
chancellor  was  also  Influenced  by  the  infant's 
strong  desire  to  remain  in  England.  In  an- 
other place  it  is  also  said  by>the  court:  "I  be- 
lieve Lord  Eldon  is  reported  to  have  said,  that 
under  no  circumstances  would  the  court  allow 
a  ward  to  be  taken  out  of  the  jurisdiction 
[Mountstuart  v.  Mountstuart  (1801)  6  Vea.  Jr. 
363,  supra\  but  I  do  not  agree  with  that.  I 
am  to  deal  with  the  child  as  a  parent  would. 
but  subject  to  the  qualification  that  I. have  no 
right  permanently  to  devest  myself  of  the  con- 
trol over  the  child,  which  I  should  be  doln;  if 
in  this  Instance  I  were  to  send  her  out  of  the 
country.  With  regard  to  the  temporary  visits 
to  America,  I  should  think  it  the  most  desira- 
ble thing  possible,  if  I  could  reasonably  secore 
that  the  child  would  come  back  again ;"  and 
the  judge  Intimated  that  the  security  of  the 
court  in  America  allowing  the  return  of  the  in- 
fant to  England  would  be  required  In  such  an 
event. 

The  court  refused  to  allow  infant  wards  to 
reside  out  of  the  Jurisdiction  with  one  of  tlieir 
guardians,  in  Campbell  v.  Mackay,  2  Myl.  &  c. 
31,  and  discharged  an  order  permitting  them  to 
do  so,  where  no  security  was  given  for  tlieir 
return  within  a  limited  time.  In  the  coarse  of 
the  decision  the  court  said  :  "It  cannot  be  now 
said  that  the  court  will  not  in  any  case  permit 
Its  ward  to  be  taken  out  of  the  country.  No 
doubt  circumstances  may  arise  under  which  it 
would  be  most  inexpedient  to  adhere  strictly  to 
the  general  rule  against  permitting  an  infant 
ward  of  the  court  to  be  taken  out  of  the  juris- 
diction ;  because  cases  may  occur  in  which  the 
health,  and  possibly  the  life,  of  the  ward,  may 
depend  upon  his  removal  to  another  climate*: 
.  .  .  but  such  exceptions  are  and  ought  to 
be  very  rare."  Further,  the  court  said  that  In- 
dependently of  this  well-established  nile  of  the 
court,  and  the  principle  upon  which  it  proceeds, 
he  was  convinced  that  scarcely  anything  coald 
be  more  Injurious  to  the  future  prospects  of 
English  childi'en  than  a  permanent  residence 
abroad ;  and  therefore,  after  considering  evi- 
dence as  to  the  state  of  health  of  the  wards. 
the  conclusion  arrived  at  was  that  a  change 
was  not  imperative,  and  It  was  therefore  de- 
nied. 

In  Stuart  v.  Moore,  9  Week.  Rep.  722.  one 
of  two  guardians  appointed  in  England  re- 
moved the  ward  to  Scotland  for  the  purpose  of 
avoiding  compliance  with  an  order  of  the  couit 
of  chancery  In  regard  to  the  maintenance,  ed- 
ucation,  and   custody   of   the   ward,   and    was 
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tempted  to  exercise  authority  over  matters 
-not  within  his  jurisdiction.  He  removed 
the  guardians,  practically,  for  he  deprived 
them  of  all  authority  over  the  person  of 
their  ward.  This  he  could  not  do.  Until 
removed  by  the  court  having  original  juris- 
diction in'  such  cases,  these  guardians  are 
the  custodians  of  the  incompetent,  and  can 
care  for  and  control  her  in  any  reasonable 
manner.  They  may  designate  the  persons 
in  whose  immediate  charge  she  shall  be, — 
such  as  the  attending  physician  and  nurses, 
— and  may  insist  upon  the  observance  of 
reasonable  rules  and  regulations  conducive 
to  her  health  and  comfort.  They  must  not 
act,  however,  in  an  arbitrary  or  unreason- 
able manner. 

4.  This  brings  us  to  a  brief  consideration 
of  the  facts  as  shown  by  the  testimony 
taken  by  the  referee.     Mrs.  Robinson  is  the 


widow  of  Prosper  Robinson,  who  died  on 
the  16th  of  August,  1901,  at  Mantorville, 
Dodge  county,  leaving  quite  an  estate  to 
her.  She  also  had  and  has  property  in  her 
own  name.  She  is  nearly  s6venty-five 
years  of  age,  suffering  from  paralysis,  and 
constantly  increasing  senile  dementia,  re- 
quiring the  continual  medical  care  and 
treatment  of  a  physician,  and  the  constant 
attendance  of  two  capable  trained  nurses. 
It  is  undisputed  that  she  is  as  incapable 
and  helpless  as  a  babe  in  arms,  and  appar- 
ently requires  more  attention,  because  she 
weighs,  approximately,  200  pounds.  It  will 
be  seen  that  she  is  in  a  deplorable  condi- 
tion, and  is  a  constant  burden  upon  those 
who  undertake,  or  whose  duty  it  may  be,  to 
take  care  of  her.  For  a  number  of  years 
her  residence  has  been  in  her  own  dwelling 
at  Mantorville,  where  she  has  friends  and 


thereupon  discharged  from  the  guardianship. 
Subsequently  the  court  of  sessions  In  Scotland 
pronounced  an  interlocutor  forbidding  the  re- 
moval of  the  infant  from  that  country.  Upon 
Appeal  to  the  House  of  Lords,  It  was  ordered, 
with  a  view  to  the  best  interests  of  the  ward, 
that  the  custody  of  the  infant  be  given  to  the 
remaining  guardian  in  England,  and  that  he 
-carry  out  a  scheme  of  education  approved  by 
the  court. 

In  Re  Stair,  1  Coop.  *,  Cott.  227,  the  lord 
chancellor  declined  to  allow  a  lunatic  to  be 
taken  to  Scotland  unless  security  was  given 
that  would  be  available  in  England,  security 
which  couid  be  enforced  only  in  the  Scotch 
•courts  being  held  insufficient. 

b.  In  United  States. 

It  appearing  that  a  stepmother,  whom  it  was 
the  Intention  of  the  court  to  appoint  as 
^ardian  of  two  minor  children,  was  about  to 
remove  with  them  from  the  state,  the  court,  in 
Ex  parte  Martin,  2  Hill,  Eq.  71,  upon  her  ap- 
pointment, oi-dered  that  she  give  security  for 
the  return  of  one  of  the  children  when  he  should 
be  prepared  to  enter  college,  and  both  or  either 
of  them  whenever  required  by  the  court. 

In  the  case  of  the  Parsee  Merchant,  reported 
In  11  Abb.  Pr.  N.  S.  209,  also  as  Re  Colah,  3 
Daly,  529,  the  facts  show  that  a  wealthy  In- 
•dlaman.  upon  becoming  insane  in  New  York  city 
was  sent  back  to  India  in  charge  of  a  committee 
and  attendants,  by  direction  of  the  court.  In 
iSeciding  that  it  was  within  its  power  to  make 
such  an  order,  the  court  states  that  if  the  re- 
moval of  the  Indiaman  to  a  place  beyond  the 
limits  of  the  jurisdiction  of  the  court  is,  as  a 
sanitary  measure,  essential  to  him  and  for  hia 
benefit,  it  Is  competent  for  the  court  to  direct 
that  it  be  done,  and  that  while  the  custody  of  a 
lunatic  is  always  given  by  the  court  to  a  com- 
mittee, and  when  this  committee  goes  with  his 
charge:  beyond  the  Jurisdiction  of  the  court  it 
has  no  longer  any  power  or  control  over  either, 
nevertheless,  this  does  not  constitute  a  suffi- 
cient reason  for  keeping  the  lunatic  within  the 
court's  territorial  limits  when,  in  the  opin- 
ion of  those  competent  to  Judge,  the  effect  of 
so  doing  Is  prejudicial  to  his  health  and  tends 
to  limit  the  chances  of  his  recovery. 

Substantially  the  following  statement  of  an 
unreported  case  Is  given  In  Parsee  Merchant's 
Case,  11  Abb.  Pr.  N.  S.  at  page  223:  In  the 
year  1840.  a  wealthy  French  merchant.  In  New 
Tork.  and  an  alien,  became  Insane  and  was 
placed  in  ah  asylum.  A  commission  of  lunacy 
liaving  been  granted  and  a  committee  of  his 
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person  and  estate  appointed,  the  committee,  up- 
on a  certificate  of  the  resident  physician  of  the 
asylum,  that  an  improvement  of  the  inmate's 
general  health  might  be  expected  from  a  sea 
voyage,  applied  for  authority  to  send  him  to 
France  in  charge  of  a  physician  and  two  nurses, 
and  to  place  him  in  a  maison  de  aante  in  Paris, 
which  application  was  granted. 

The  court  by  its  ordec,  in  Re  Henning,  128 
Cal.  214,  60  Pac.  762,  allowed  a  guardian  to 
remove  his  wards  from  California  to  South 
Carolina,  there  to  remain  until  further  order  of 
the  court,  such  a  privilege  being  regulated  by 
statute  in  California,  as  follows:  |  248,  Civ. 
Code ;  "A  guardian  of  the  person  Is  charged 
with  the  custody  of  the  ward,  and  .  .  . 
may  fix  the  residence  of  the  ward  at  any  place 
within  the  state,  but  not  elsewhere  without 
permission  of  the  court."  Subsequently,  the 
guardian  resigned  his  trust  without  returning 
the  wai'ds  to  California,  and  it  was  therefore 
urged,  upon  proceedings  to  appoint  another 
guardian  In  the  latter  state,  that  the  court  did 
not  have  Jurisdiction ;  but  it  was  held  that  the 
order  permitting  the  wards'  removal  to  South 
Carolina,  "to  remain  until  the  further  order  of 
the  court"  Indicated  no  intention  to  surrender 
Jurisdiction  of  their  persons,  but,  on  the  con- 
trary, implied  the  retention  of  such  Jurisdic- 
tion. ^ 

The  court.  In  the  course  of  the  decision  in 
Townsend  v.  Kendall,  4  Minn.  412,  Gil.  315,  77 
Am.  Dec.  534,  states  that  the  court  of  chancery 
possesses  full  and  complete  Jurisdiction  over 
the  persons  and  estate  of  infants  and  all 
other  persons  laboring  under  legal  disabilities, 
as  well  as  their  guardians,  trustees,  and  other 
custodians ;  and  that  it  matters  not  whether 
the  relationship  results  from  natural  ties  or  Is 
created  by  the  law ;  and  further,  that  It  is 
quite  well  settled  in  England  and  the  United 
States  that  a  guardian  may  change  the  resi- 
dence of  his  ward  from  one  state  or  counti7  to 
another  when  that  change  will  be  for  the  bene- 
fit of  the  ward,  but  that  the  least  suspicion  of 
fraud  win  be  closely  criticized,  this  oversight 
of  chancery,  however,  not  affecting  the  exist- 
ence of  the  power  In  the  guardian  to  make  the 
change,  but  only  guiding  the  proper  and  faith- 
ful exercise  of  it.  Aside  from  the  very  per- 
tinent discussion,  this  case  is  not  entirely  rele- 
vant, being  an  action  for  false  Imprisonment 
against  a  guardian  for  attempting  to  recover 
the  custody  of  a  ward's  person  when  the  mother 
of  the  child  had  removed  it  to  another  state. 
The  decision  resulted  in  favor  of  the  guardian. 

In  Lamar  v.  MIcou,  112  U.  S.  452,  28  L.  ed. 
751,  5  Sup.  Ct.  Rep.  221,  a  leading  authority 
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acquaintances.  Mr.  Ruth,  one  of  the  guard- 
ians, and  her  only  brotlier,  resides  there. 
So  does  the  other  guardian,  Mr.  Blanch. 
Mrs.  Haymond  is  a  resident  of  that  place, 
while  another  sister,  Mrs.  Smith,  lives  in 
South  Dakota.  The  only  other  relative,  so 
far  as  appears,  is  Mrs.  Percy,  a  resident  of 
Galesburg,  Illinois,  the  wife  of  a  physician, 
the  daughter  of  Mrs.  Smith,  and  conse- 
quently the  granddaughter  of  Mrs.  Robin- 
son. It  was  also  shown  that  Mrs.  Percy, 
when  a  child,  was  adopted  by  Mr.  Robinson, 
and  thereafter  lived  with  him  and  Mrs.  Rob- 
inson until  her  marriage.  Dr.  Chambers, 
also  a  resident  of  Mantorville,  had  been  in 
attendance  upon  Mrs.  Robinson  some  six 
months  prior  to  the  attempted  removal 
from  Manton'ille  to  Galesburg,  Illinois,  on 
the  24th  of  last  December;  and  it  is  ob- 
vious  that   his  services   had   been  of  great 


value  to  his  patient,  and  should  be  contin- 
ued. The  nurses  had  also  been  at  Mantor- 
^^lle  for  several  months,  and  there  was  no- 
reason  suggested  why  they  could  not  re- 
main at  that  place.  We  are  justified  in 
saying  that  upon  the  testimony  as  reported, 
tuiwing  into  consideration  the  personal  dif- 
ficulties which  had  arisen  between  the  rela- 
tor and  her  husband,  on  the  one  side,  and 
Dr.  and  Mrs.  Percy,  on  the  other,  the  court 
commissioner  was  warranted  in  forbidding 
the  removal,  and  in  concluding  that  the  mo- 
tives actuating  the  persons  who  directed 
that  it  be  done  were  not  wholly  unselfish  or 
above  suspicion.  It  is  proper  to  consider 
these  personal  difficulties,  for  they  serve  to 
illustrate  the  purpose  and  to  explain  and 
characterize  the  attempted  removal.  It  is 
true  that  testimony  as  to  these  altercations 
was  confined  to  the  version  rendered  by  the 


on  the  question  as  to  the  right  of  a  guardian 
to  change  the  domicil  of  his  ward,  but  only 
generally  in  point  on  this  discussion,  the  court, 
arguendlo,  seems  to.  recognize  the  right  to  re- 
move the  ward  tvom  the  state,  where,  in  decid- 
ing that  the  duties  of  a  guardian  are  regulated 
by  the  laws  of  the  domicil  of  the  ward,  he  says 
that,  if  the  duties  of  the  guardian  were  to  be 
exclusively  regulated  by  the  laws  of  the  state 
of  his  appointment,  it  would  follow  that  in  any 
case  in  which  the  temporary  residence  of  the 
ward  was  changed  from  state  to  state,  from 
considerations  of  health,  education,  pleasure,  or 
convenience,  the  guai'dian  appointed  in  the  dif- 
ferent statea,  even  if  the  same  person,  might  be 
held  to  diverse  rules  of  accounting  for  different 
parts  of  the  ward's  property. 

A  guardian  of  the  persons  of  minor  children 
removed  them  from  Wisconsin,  where  their 
father  was  domiciled  at  the  time  of  his  death, 
to  Pennsylvania,  where  their  relatives  resided, 
and  soon  after  their  paternal  aunt  in  the  lat- 
ter siate  was  appointed  guardian  of  their  per- 
sons. This  appointment  was  opposed  by  the 
former  guardian  on  the  ground  of  want  of 
jurisdiction,  but  the  court  held  that  while  their 
domicil  could  not  be  changed  without  the  con- 
sent of  the  court  having  jurisdiction  over  them, 
nevertheless,  when  it  appeared  that  such  a 
change  was  for  the  best  interests  of  the  chil- 
dren. It  would  be  allowed,  as  it  frequently  was, 
for  educational  or  other  purposes,  and  the  ap- 
pointment of  the  aunt  as  guardian  was  affirmed. 
Wilklns*  Guardian,  146  Pa,  585,  23  Atl.  325. 

The  court,  in  Cook  v.  WImberly,  24  Ala.  486, 
recognizes  the  right  of  a  guardian  to  remove 
the  person  and  estate  of  his  ward  fi-om  the 
state  under  §  2031  of  the  Code,  upon  making 
full  settlement  of  his  accounts,  etc.,  but  held 
that  under  that  section  a  stranger  may  not  re- 
move the  ward  from  the  state  and  then  have 
the  guai-dianship  and  property  removed  to  him 
In  the  other  state. 

After  discussing  the  question  whether  a 
change  of  residence  by  the  ward  effects  a 
change  of  domicil,  the  court,  in  Ex  parte  Bart- 
lett,  4  Bradf.  221,  decides  that  the  change  of 
residence  should  be  allowed  or  ratified  if  judi- 
cious or  necessary,  but  its  consequences 
should  be  limited  so  as  not  to  affect 
the  rights  of  the  Infant  or  the  succession  to 
his  property.  It  appearing  in  this  instance 
that  the  change  was  only  from  one  county  to 
another  in  the  same  state,  the  court  said  there 
would  appear  to  be  no  gi-ound  for  challenging 
such  a  control  over  the  residence  of  the  minor 
as  shall  not  withdraw  him  from  ihe  jurisdiction 
of  his  domicil  of  origin. 
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Westchester  School  Directors  v.  James,  2 
Watts  &  S.  568,  37  Am.  Dec.  525,  is  a  leading 
authority  upon  the  point  that  the  domicil  of  a 
guardian  is  not  necessarily  the  domicil  of  his 
ward,  but  the  court  in  the  course  of  his  deci- 
sion says  that  granting  that  perhaps  a  guardian 
may,  for  some  purposes,  as  for  education  or 
health,  appoint  a  new  residence  for  the  ward. 
yet  he  may  not  exercise  this  power  purposely  to 
change  the  succession  of  the  property  or  to  in- 
jure the  ward  himself. 

The  court  says,  in  Mowry  v.  Latham.  17  K. 

I.  480,  23  Atl.  13,  that  it  Is  quite  possible  that 

the  guai-dian,  being  entitled  to  the  custody  of 

his    ward,    might   designate   the   abode  of   the 

ward, — at  least  within  the  limits  of  the  state : 

but  adds  that   the  question   is  not  before  the 

court. 

j      That   a  guardian   has  the  same  power  ov<»r 

I  his  ward  that  a  parent  has  over  his  child,  In- 

i  eluding  the  custody  of  his  person  and  right  to 

appoint  the  place  of  his  residence,  is  said  to  be 

clear   by   our  laws,   in  Ilolyoke  v.   Uaskins,    5 

Pick.  20,   16  Am.  Dec.  375. 

The  power  of  a  guardian  in  good  faith,  for 
the  benefit  of  the  ward,  to  change  Its  residence 
from  one  state  to  another  Is  recognized  In  lie 
Kieman,  38  Misc.  304,  77  N.  Y.  Supp,  924, 
holding  that  a  testamentary  guardian  has  the 
power  to  change  the  domicil  of  his  ward. 

And  in  the  course  of  the  decision  in  Mills  v. 
Hopklnsvllle.  11  Ky.  L.  Rep.  164,  11  S.  W.  770. 
determining  where  a  ward's  domicil  was,  the 
court  says  that  the  guardian,  being  entitled  to 
the  custody  of  his  ward,  may,  when  acting  bona 
fide,  and  without  any  intention  of  working  an 
injury  to  her  or  her  estate,  change  or  fix  h-.T 
domicil,  as  it  may  be  necessary  to  do  so  ;  and 
that  it  is  therefore  proper  that  he  should  have 
that  right.  In  this  instance,  however,  the  re- 
moval was  from  one  county  to  another  within 
the  state. 

The  court  stated.  In  Pulton's  Estate.  14 
Phlla.  298.  that  the  guardian  in  question  "erred 
in  judgment  in  supposing  that  he  had  authority 
to  require  his  ward  to  reside  with  him  out  of 
this  jurisdiction  without  permission  of  the 
court.  ITiis  he  could  not  do."  And  it  appear- 
ing that  the  guardian  had  left  the  state  per- 
manently, he  was  discharged  and  another  ap- 
pointed in  his  place. 

Upon  a  guardian's  removing  his  insane  ward 
to  another  state  and  keeping  him  there.  pr»-k- 
ceedlngs  were  instituted  against  him  by  the 
ward's  relatives  for  the  purpose  of  removing 
him  from  the  guardianship,  in  tl^  course  of 
which  the  court  made  an  order  requiring  tlie 
guardian  to  bring  the  ward  within  the  jurlsdii-* 
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relator  and  hei*  ^vitnesses.  Counsel  for  the 
respondents  did  not  see  fit  to  introduce  tes- 
timony tending  to  present  the  other  side  of 
the  transactions,  which  commenced  almost 
immediately  after  the  death  of  Mr.  Robin- 
son, and  ended  with  the  issuance  of  the  writ 
in  this  case.  Tliey  made  no  effort  to  meet 
the  charge  of  ^irs.  Raymond  that  she  had 
arbitrarily  been  refused  permission  to  see 
her  mother^  or  to  care  for  her  in  any  way, 
and  that  the  mother,  although  anxious  to 
f»ee  her  daughter,  had  unreasonably  been 
deprived  of  the  opportunity.  No  denial  or 
explanation  of  the  various  charges  of  dis- 
t;raeeful  treatment  of  the  daughter  and  her 
husband  at  Mrs.  Robinson's  house  by  Dr. 
Percy,  at  least,  was  attempted.  From  the 
time  the  guardians  were  appointed,  it  is 
«-laimed,  and^  not  without  reas<Ni,  that  Mr. 
Kuth  has  been  hostile  towards  this  daugh- 


ter. It  is  also  apparent  that  Mr.  Blanch- 
has  usually  permitted  Mr.  Ruth  and  Mrs. 
Percy's  attorney  to  manage  matters  in  ac- 
cordance with  their  own  views,  and  haa- 
made  no  effort  to  assert  his  rights  in  oppo- 
sition to  any  course  of  conduct  pursued  by 
them.  The  two  trained  nurses,  and  the 
doctor  as  well,  seem  to  have  been  fair  and 
unprejudiced,  and  not  at  all  inclined  to  act 
contrary  to  their  own  sense  of  right,  or  to 
color  their  testimony  in  any  way  or  for 
either  party.  We  have  read  the  evidence 
with  care,  and  fail  to  see  in  what  manner 
it  would  have  been  beneficial  to  this  help- 
less old  lady  to  take  her  from  her  home,  in- 
her  deplorable  condition,  to  the  state  of  Illi- 
nois for  the  winter  season,  or  for  any  pur- 
pose. She  was  receiving  the  best  of  n^i- 
cal  treatment,  nursing,  and  care.  Her  per- 
son and  her  estate  were  under  the  jurisdic- 


t  ion  by  a  certain  day,  and  upon  his  failure  to 
<lo  so  lie  was  summarily  removed.  Ward  v. 
Angevine.  46  Ind.  416. 

In  Re  \au  Houten,  3  N.  J.  Kq.  220,  20  Am. 
I>ec.  707,  tlie  court  held  that  an  infant  should 
be  sent  out  of  the  state  to  receive  his  education 
iw^hen  It  was  for  his  l)enedt  and  In  accordance 
with  the  desire  expressed  in  the  father's  will  to 
tils  executors  that  his  son  should  have  a  col- 
lege education,  such  an  expressed  desire  being 
construed  by  the  coui't  as  malcing  the  executors 
guardians  of  the  minor  for  the  purposes  of  his 
education.  It  was  further  directed,  liowever, 
that  the  consent  of  the  mother,  or  leave  of  the 
rourc,  must  always  first  be  obtained  to  such  a 
removal. 

The  testamentary  guardian  attempted  to  car- 
ry out  the  express  directions  of  a  father's  will 
that  his  widow  and  children  should  remove  to 
another  state,  but,  it  appearing  to  the  court 
that  the  mother  objected  to  such  removal,  and 
that  her  objections  were  not  unreasonable,  they 
were  sustained,  in  Wood  v.  Wood,  5  Paige,  596, 
28  Am.  Dec.  451,  the  court  stating  that  there 
was  no  doubt  as  to  the  right  of  a  guardian  to 
chanj^e  the  residence  of  his  wards  from  one 
state  to  another,  provided  such  change  of  resi- 
dence is  made  in  good  faith  and  with  a  view 
to  th*»ir  benefit :  subject,  however,  to  the  power 
of  the  court  to  restrain  an  improper  removal  of 
an  infant  by  its  guardian,  or  even  by  a  parent ; 
but  that  it  must  be  an  extreme  case  In  which 
the  court  would  interfere  with  the  natural 
rights  of  a  parent  In  this  respect :  also,  that  the 
court  has  the  same  Jurisdiction  over  a  testa- 
mentary giiardian  that  it  has  over  a  guardian 
in  socage  or  any  other  guardian ;  and  there- 
fore in  this  case  it  was  held  that  it  would  be 
improper  to  permit  the  testamentary  guardian 
to  take  the  infant  wards  from  their  mother  and 
carry  them  among  strangers  several  hundred 
miles  away. 

A  guardian  sent  his  ward  out  of  the  state  In 
order  to  pre*'ent  her  marriage  with  a  man  of 
whom  he  disapproved,  and  attempted,  in  Wynn 
v.  Bryce.  39  Ga.  529,  to  recover  his  expenses  so 
incurred,  but  the  court  said  that  he  doubted  the 
power  of  a  guardian  to  send  a  ward,  always  un- 
der ohai'ge  of  a  court  of  chancery,  beyond  its  i 
Jurisdiction,  and.  unless  other  good  reasons 
were  given  beyond  the  whim  or  caprice  of  the 
guardian,  the  decision  of  the  lower  court  re- 
fusing to  a  Wow  the  charge  would  not  be  dis- 
turbed. 

Where  a  guardian  removed  his  wards  out  of 
the  state  and  to  Ireland  during  the  pendency  of 
a  writ  of  certiorari  to  inquire  as  to  who  was 
entitled  to  their  care  and  custody.  It  was  held 
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to  be  contempt  of  court,  in  People  ex  rel.  Brook- 
lyn Industrial  School  Asso.  v.  Kearney,  21 
IIow.  Pr.  74  ;  but  the  decision  is  based  upon 
the  disobedience  of  the  guardian  to  the  order 
of  the  court,  and  his  right  otherwise  to  remove 
his  wards  is  not  discussed. 

III.  Rtmoral  hy  parent. 

a.  In  oeneral. 

Even  In  the  case  of  natural  guardians  the 
right  to  remove  an  Infant  has  been  restrained, 
as  in  De  Manneville  v.  De  Mannevllle  (1804)  10 
Ves.  Jr.  65,  an  order  was  made  that  a  father, 
who  was  an  alien,  and  all  other  persons,  should 
be  restrained  from  taking  his  child  out  of  the 
Kingdom.  Later,  the  father  was  ordered  to 
give  security  not  to.  take  the  child  out  of  the 
Kingdom.  Subsequently,  upon  an  application 
by  the  father  to  discharge  the  order  for  se- 
curity on  the  ground  of  his  inability  to  comply 
with  it  nnd  his  right  to  the  custody  of  the 
child,  the  lord  chancellor  expressed  the  opin- 
ion that  the  order  was  not  sufficiently  extensive, 
and  ordered  that  the  father  should  neither  re- 
move the  child,  nor  do  any  act  towards,  or  for 
the  purpose  of  removing  it  out  of  the  Jurisdic- 
tion. 

Likewise,  In  Creuze  v.  Hunter,  2  Cox  Ch.  Cas. 
242,  there  was  a  petition  by  the  mother  pray- 
ing that  a  father  might  be  restrained  from  tak- 
ing his  son  abroad  or  improperly  interfering 
with  his  education,  In  response  to  which  the 
court  granted  an  order  restraining  the  father 
from  Interfering  with  the  management  of  the 
child  without  the  consent  of  two  stated  per- 
sons. 

So.  In  a  statement  of  an  unreported  case, 
given  in  Wlldman's  International  Law,  vol.  1 
(Forsyth,  Custody  of  Infants,  §  22),  it  appears 
that  where,  during  the  pendency  of  proceedings 
by  the  mother  to  obtain  the  custody  of  minor 
children  from  the  father,  a  petition  was  pre- 
sented by  her  stating  as  her  belief  that  the 
father  intended  to  withdraw  both  himself  and 
children  out  of  the  Jurisdiction  of  the  court, 
the  lord  chancellor  made  an  order  restraining 
the  father  from  taking  the  children  out  of  the 
country. 

Also,  In  Wellesley  v.  Wellesley,  2  Bligh  N. 
R.  124,  1  Dow  &  C.  152,  the  lord  chancellor, 
having  expressed  the  opinion  that  a  father 
could  not  have  the  custody  of  his  children,  be- 
ing Infants  and  wards  of  the  court,  while  he  was 
abroad,  the  prosecution  of  a  writ  of  habeas 
corpus  to  obtain  them  was  abandoned. 

An  in  Re  Agar-Ellls,  L.  R.  24  Ch.  DIv.  332, 
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tion  of'  the  probate  court  of  Dodge  county, 
of  which  Mantorville  is  the  county  seat,  and 
there  was  no  reason  whatsoever  for  remov- 
ing her  to  another  state,  and  beyond  the  ju- 
risdiction of  the  court  which  must  necessa- 
rily control  her  guardians  and  exercise  su- 
pervision over  her  aflfairs.  We  cannot  come 
to  any  other  conclusion  than  that  her  re- 
moval was  actuated  by  ill  feeling  and  per- 
sonal hostility  towards  the  relator,  and 
that  her  own  happiness,  comfort,  and  wel- 
fare were  given  scant  consideration  by  the 
giiardians.  That  she  might  experience  a 
milder  climate  seems  to  have  been  the  al- 
leged reason  for  the  change,  but  with  a 
woman  in  her  condition,  wholly  unable  to 
be  out  of  doors  in  the  winter  season,  con- 
fined to  the  house,  and  absolutely  incapable 
of  appreciating  a  milder  temperature,  we 
are  not  convinced  of  the  good  faith  required 
to  fully  justify  the  persons  involved  in 
transporting  Mrs.  Robinson,  in  her  wretched 
condition,  to  a  new  home,  three  or  four 
hundred  miles  distant,  where  the  change  of 


climate  cannot  be  very  noticeable;  where  a 
stranger  would  have  to  be  called  as  a  med- 
ical attendant,  there  to  study  her  case,  and 
to  become  acquainted  with  her  physical  con- 
dition and  mental  peculiarities.  There  is 
no  more  reason  for  a  change  of  climate  in 
her  case  than  there  would  be  with  a  babe. 
And  as  before  suggested,  the  change  pro- 
posed is  inappreciable.  Mrs.  Robinaoo 
should  be  allowed  to  live  out  the  few 
months  or  years  which  may  remain  to  her 
in  her  own  house,  and  with  her  old  friend^ 
and  not  subjected  to  the  discomforts  of  rail- 
way travel,  the  unpleasantness  of  new  sur- 
roundings, and  difficulties  incident  to  a 
change  of  physicians. 

5.  We  have  considered  the  claim  that  in 
this  proceeding  a  proper  order  should  be 
made  fixing  the  rights  of  Mrs.  Raymond 
with  reference  to  the  care  of  and  access  to 
her  mother  in  the  future.  We  are  of  the 
opinion  that  this  is  not  now  a  proper  sub- 
ject for  our  determination.  It  is  a  matter 
for    the   exercise   of   sound  discretion  upon 


53  L.  J.  Ch.  N.  S.  10,  50  L.  T.  N.  S.  161,  32 
Week.  Rep.  1,  the  courts  In  the  course  of  an- 
swering the  question  as  to  what  circumstances 
justify  the  Interference  of  the  court  with  the 
rights  and  duties  of  a  father,  says :  "In  one 
way  the  court  does  Interfere,  undoubtedly, 
whenever  an  infant  is  made  a  ward  of  court ; 
that  Is  to  say.  It  prevents  the  father  (and  that 
is  an  Interference  with  some  portion  of  his 
rights)  from  taking  the  infant  out  of  the  Juris- 
diction. The  court  will  not  allow  the  father  to 
withdraw  the  ward  from  the  jurisdiction  to  pre- 
vent the  court  from  exercising  Jurisdiction,  If 
the  circumstances  are  such  as  to  Justify  the 
■court  in  doing  so." 

A  writ  of  habeas  corpus  was  obtained  in 
King  v.  De  Manneville,  5  East,  221,  1  Smith, 
358,  requiring  a  father  to  bring  up  the  body  of 
his  infant  child,  upon  the  apprehension  that  he 
intended  removing  the  child  from  the  Kingdom, 
but  upon  the  hearing,  it  appearing  that  such 
apprehension  was  unfounded,  the  child  was  re- 
manded to  the  custody  of  the  father. 

Prom  the  facts  In  Re  IMomley,  47  L.  T.  N.  S. 
283,  it  appears  that  a  father  desired  to  taJce 
his  eldest  son,  who  was  bound  out  as  an  appren- 
tice, to  Canada  with  him,  and  wished  to  cancel 
the  apprenticeship  articles.  The  son.  with 
other  children,  being  interested  in  certain  prop- 
erty under  a  will,  and  some  of  his  relatives  ob- 
jecting to  his  removal,  the  executors  of  the 
will  commenced  an  action  for  direction  of  the 
court  as  to  the  custody,  maintenance,  and  edu- 
cation of  the  children,  and  gave  the  father  no- 
tice that  they  Intended  to  move  for  an  injunc- 
tion to  restrain  him  from  removing  the  children 
out  of  the  Jurisdiction  of  the  court,  whereupon 
the  father  entered  into  an  undertaking  not  to 
remove  the  eldest  son  or  to  take  any  step  to 
have  the  indenture  of  apprenticeship  canceled 
without  leave  of  the  court,  and  subsequently 
the  court  made  an  order  restraining  the  father 
from  removing  the  eldest  son  out  of  the  jurls- 
•dlctlon,  or  doing  anything  to  interfere  with  his 
services  under  the  Indenture  of  apprenticeship. 
The  father  appealed  from  this  order,  but  it  was 
affirmed;  tht  court,  however,  recognizing  that 
the  infant  was  not  strictly  a  ward  of  the  court, 
said  that  if  he  were  the  order  restraining  his 
removal  would  be  a  mere  matter  of  course,  as 
"wards  of  the  court  are  not  taken  out  of  its 
Jurisdiction  without  leave  of  the  court,  and  you 
must  make  out  a  special  case  to  take  them 
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awa^',  and  certainly,  as  far  as  I  can  see,  there 
is  no  such  special  case  made  out  here/*  But. 
even  though  the  son  was  not  a  ward  of  the 
court,  the  court  stated  that  a  father  has  no 
right  to  take  his  child  out  of  the  jurisdiction, 
but  it  is  for  the  court  to  decide. 

So,  too,  the  court  refused  to  allow  a  mother 
living  in  India  to  remove  her  children  from 
England,  and  from  the  custody  of  appointed 
guardians,  when  she  had  long  acquiesced  in 
such  custody  and  no  maltreatment  was  alleged. 
Ew  parte  Preston,  11  Jur.  1039,  17  L.  J.  Q.  B. 
N.  S.  21,  2  B.  C.  Rep.  169,  5  Dowl.  &  L.  233. 

In  Jaclkson  v.  Hankey,  given  anonymously  in 
Jac.  265,  cited  in  Stephens  v.  James,  1  Myl.  & 
K.  632,  a  father,  having  been  appointed  to  a 
situation  in  His  Majesty's  service  requiring  him 
to  reside  abroad  for  several  years,  was  aUow«>d 
by  the  court  to  take  his^  infant  children  with 
him  upon  undertaking  to  bring  them  bacls  with 
him  if  they  should  be  living  at  the  expiration 
of  his  period  of  service,  and  to  transmit  taaJf 
yearly  vouchers  to  the  court  showing  the  man- 
ner in  which  their  education  was  conducted. 

Upon  a  mother's  removing  her  child  from  the 
state  for  the  purpose  of  avoiding  the  Jurisdic- 
tion of  the  court,  it  was  held.  In  People  ex  rcL 
Winston  V.  Winston,  25  Misc.  676,  56  X.  Y, 
Supp.  32.3,  that  the  court  may  enforce  its  re- 
turn when  it  can  obtain  Jurisdiction  of  the  per- 
son in  whose  custody  the  child  is. 

But  in  Louisiana  the  right  of  a  natural 
guardian  to  leave  the  state  with  his  children 
appears  to  be  unlimited,  as,  in  Bailey  v.  Mor- 
rison, 4  La.  Ann.  523,  where  the  n&tural  tutrix 
of  a  minor  child  immigrated  to  another  state, 
and  took  the  child  with  her,  the  court  said  that 
there  was  no  doubt  that  she  had  the  right  to 
do  so. 

Also,  it  is  held  in  Cass's  Succession,  42  La. 
Ann.  381,  7  So.  617.  that  the  law  places  no  re- 
straint upon  a  natural  guardian  ;  that  he  has 
the  absolute  right  to  remove  from  the  stat^" 
and  carry  his  children  with  him  and  acquire  a 
residence  in  another  state ;  and  that  in  so  do- 
ing he  does  not  forfeit  his  natural  guardianship. 

And  in  Delacroix  v.  Bolsblanc,  4  Mart.  (La.i 
715,  it  was  contended  that  a  natural  tutor 
about  to  leave  the  state  permanently  with  h<»r 
children  should  give  an  account  of  her  adminis- 
tration, and  that  another  tutor  should  lie  ap- 
pointed in  her  place,  under  Civil  Code,  book  1. 
title  8,  chap.  1,  S  9,  arts.  69,  70 :  but  the  court 
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tlie  part  of  Ihe  guardians.  This  discretioD, 
we  believe,  will  not  be  abused  when  we 
^ugge^t  to  them  that  there  can  be  no  good 
reason  for  refusing  the  mother  and  daugh- 
ter the  privilege  of  seeing  each  other  at 
reasonable  hours  and  under  proper  circum- 
stances. Wc  do  not  mean  to  intimate  by 
this  that  the  daughter  should  have  access 
to  the  mother  at  all  times,  or  that  she 
should  have  the  absolute  privilege  of  re- 
maining with  her  alone  in  the  room,  as  she 
seems  to  demand. 

6.  It  is  incumbent,  under  the  statute,  for 
this  court  to  make  such  an  order  in  the 
premises  as  is  deemed  just  and  proper.  It 
is  therefore  ordered  that  each  and  all  of  the 
respondents,  their  servants  and  aeents,  re- 
frain, and  are  hereby  restrained,  from  any 
further  attempt  to  remove  said  Catherine 
Robinson  from  the  jurisdiction  of  the  pro- 
bate court  of  Dodge  county.  If,  in  the  fu- 
ture, her  guardians  deem  it  advisable,  for 
the  best  interests  of  their  ward,  to  remove 
her  from  said  county  to  any  point,  either 
within  or  without  this  state,  let  them  ap- 


I  ply  to  the  probate  court,  and  obtain  an  or- 
'  der  fixing  a  day  upon  which  all  parties  in- 
,  terested  may  be  heard  upon  the  propriety 
]  of   such    removal.     The   relator,  Mrs.   Ray- 
'  mond,  and  her  sister,  Mrs.  Smith,  must  be 
notified  of  such  hearing  by  personal  service 
of  a  copy  of  the  order  upon  them,  and  each 
of  them,  if  within  the  state  of  Minnesota, 
at   least   ten   days   before   the  hearing.     If 
without   the    state,    and   the    postoffice   ad- 
dress of  either  is  known,  such  order  shall 
be   serveii   by   mail,   the   jud^e   of    probate 
causing  a  copy  thereof  to  be  inclosed  in  an 
envelope  and  addressed,  postage  prepaid,  to 
the  postoffice  address  of  each,  at  least  ten 
days  before  the  day  of  such  hearing.     If  an 
order  for  removal  be  made  upon  the  hear- 
ing, no  attempt  shall  be  made  to  execute  it 
until  five  days  after  filing  the  decision  of 
'  the  court,   and   personal   notice   thereof   to 
,  such  of  her  relatives  as  appear  at  the  hear- 
ing, and  reside  or  are  within  the  state.    The 
,  clerk  of  this  court  will  transmit  a  c<^y  of 
I  this  decision  to  the  probate  court  of 
county. 


said  that  the  right  of  a  natural  tutor,  expatri- 
ating, to  take  his  children  with  him,  is  indispu- 
table, and  that  the  provision  alluded  to  was 
made  for  cases  where  the  tutor  alone  is  going 
away,  or  where  he  can  be  prevented  from  talc- 
ing his  wards  out  of  the  state,  and  that  the 
latter  would  take  place  where  any  other  tutor 
than  a  parent  would  be  about  absenting  him- 
self, as  such  a  tutor,  l)eing  merely  a  creature 
of  the  law,  would  probably  not  be  at  liberty  to 
carry  his  ward  where  that  law  does  not  extend, 
and  therefore  the  nomination  of  another  tutor 
U  then  absolutely  necessary ;  but  that  when  the 
ward  himself  is  removed  out  of  the  Jurisdic- 
tion there  must  be  an  end  to  the  interference 
of  the  court  in  his  behalf. 

A  will  appointing  an  executor  also  as  tutor 
to  a  minor  child  contained  a  clause  directing 
that  he  be  sent  out  of  the  country  to  his  grand- 
parents until  he  became  of  age,  but  the  court 
held.  In  Percy  v.  I>rovan,  15  La.  Ann.  69,  that 
such  a  provision  could  not  be  enforced  in  case 
the  tutor  refused  to  accede  to  the  direction,  as 
he  was  to  have  the  care  of  the  person  of  the 
minor,  and  it  could  not  be  taken  from  him. 

It  is  stated  in  Wood  v.  Wood,  5  Paige,  596, 
28  Am.  Dec.  451,  that  the  court  has  the  power 
to  restrain  an  Improper  removal  of  an  infant 
by  its  guardian,  or  even  by  a  parent ;  but  that 
it  must  be  an  extreme  case  in  which  the  court 
would  interfere  with  the  natural  rights  of  a 
parent  in  this  respect. 

Likewise,  in  Townsend  v.  Kendall,  4  Minn. 
412,  Gil.  315,  77  Am.  Dec.  534,  It  is  stated  that 
the  court  of  chancery  possesses  full  and  com- 
plete Jurisdiction  over  the  persons  and  estates 
of  Infants  and  all  other  persons  laboring  under 
legal  disabilities,  as  well  as  their  guardians, 
trustees,  or  other  custodians;  and  that  it  mat- 
ters not  whether  the  relationship  results  from 
natural  ties  or  is  created  by  law. 

b.  In  divorce  proceedings. 

In  the  case  of  minor  children  of  divorced 
parents,  or  duriug  the  pendency  of  divorce  pro- 
ceedings, the  children  are  considered  wards  of 
"Court. 

During  the  pendency  of  separation  proceed- 
ings between  husband  and  wife,  the  latter,  upon 
desiring  to  visit  neighboring  states  with  her 
child,  was  required  to  give  security  that  the 
child  should  be  forlheoming  when  desired ;  the 
58  L.  R.  A. 


court  stating  that,  although  such  an  excursion 
with  a  view  to  health  might  be  altogether  un- 
objectionable, nevertheless  the  father  was  enti- 
tled to  security.  People  ex  rel.  Paulding  v. 
Paulding,  15  How.  Pr.  167. 

Upon  it  appearing  to  be  for  the  welfare  of  a 
child  of  divorced  parents  to  reside  out  of  the 
state  with  its  mother,  tl^  court  revoked  so 
much  of  an  order  as  required  security  that 
the  child  should  not  be  removed  from  the  state, 
but  required  the  mother  to  give  security  that 
she  would  produce  the  child  in  open  court  when- 
ever Inquired.  Deringer  v.  Deringer,  10  Phila. 
190. 

lu  State  V.  King,  Ga.  Dec.  pt.  1.  p.  93,  the 
court  refused  to  allow  a  mother,  who  lived  out 
of  the  state,  to  have  the  custody  of  her  child, 
in  preference  to  the  father,  who  lived  in  the 
state,  unless  she  gave  a  sufficient  bond  condi- 
tioned that  the  child  should  not  be  removed 
out  of  the  Jurisdiction,  such  an  order  being 
made,  as  stated  by  the  court,  for  the  reason 
that  it  was  not  allowed  by  law  to  make  an  order 
which  would  deprive  it  of  Jurisdiction  over  the 
person  of  the  child. 

It  was  stated  in  Miner  v.  Miner,  11  111.  43. 
that  where  a  husband  and  wife  were  divorced 
an  attempt  by  the  mother  to  remove  their  child, 
of  whom  she  hud  the  custody,  out  of  the  state, 
would  not  be  tolerated,  as  the  child  Is  a  ward 
of  the  court,  and  any  attempt  on  the  part  of 
either  parent  to  alienate  Its  affections  from  the 
other  would  be  regarded  a  contempt  of  court. 

This  last  decision  is  cited  in  Chase  v.  Chase, 
70  III.  App.  575.  the  court  holding  that  a 
mother  divorced  from  her  husband  ought  not 
to  be  permitted  to  take  her  child  out  of  the 
state  where  the  father  would  have  no  oppor- 
tunity of  seeing  him,  as  it  was  against  the  pol- 
icy of  the  law. 

Upon  granting  a  divorce,  the  custody  of  a 
child  was  given  to  the  mother  with  directions 
forbidding  Its  removal  from  the  Jurisdiction. 
In  regard  to  an  attempt  by  her  to  take  it  out 
of  the  state,  the  court  remarks  that  such  mis- 
conduct on  her  part  rendered  her  liable  as  for 
contempt  of  court.  Joab  v.  Sheets.  99  Ind. 
32S. 

IV.  Removal   hy   airatirjer. 

Where  infant*?  are  wards  of  the  court,  a  re- 
moval of   them   by  anyone   involves  the  same 
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principle  ns  a  removal  by  a  natural  or  ap- 
pointed guardian.  ^ 

As  in  Biggs  V.  Terry,  1  Myl.  &  C.  675,  an  In- 
fant ward  of  the  court  was  allowed  to  leave  the 
jurisdiction  three  weeks  for  the  purpose  of  vis- 
iting his  father,  upon  the  condition  that  a  gen- 
tleman, by  whom  the  infant  was  to  be  accom- 
panied, should  give  security  that  he  would  be 
brought  home  within  three  weeks. 

And  to  take  an  infant  ward  of  the  court  out 
of  the  Jurisdiction  without  first  applying  to  the 
court  for  permission  was  said  to  be  contempt 
of  court  In  Harrison  v.  GoodaJl,  Kay,  310.  In 
this  instance  the  ward  was  not  removed  by  the 
guardian,  but  by  an  officer  in  command  of  a 
recruiting  department  with  whom  the  ward  had 
enlisted.  The  court  and  guardian  agreeing 
chat  it  might  benefit  the  ward,  he  was  allowed 
to  remain  in  the  army,  but  his  maintenance 
was  discontinued. 

So,  in  Rochford  v.  Ilackman,  Kay,  308,  an 
ordej-  was  made  by  the  court  that  an  infant 
ward  should  not  be  removed  out  of  the  juris- 
diction without  leave  of  the  court,  and  served 
on  the  ofiicei'  in  command  of  an  East  India  re- 
cruiting ofllce,  with  whom  the  ward  had  en- 
listed for  service  in  that  company. 

In  Re  Wjkeham,  Turn.  &  R.  537,  a  lunatic 
was  removed  by  n  man  and  wife  with  whom  she 
was  residing,  from  England  to  France,  for  the 
purpose  of  avoiding  the  service  of  an  order  ap- 
pointing a  commission  over  her.  Upon  these 
facts  appearing,  the  court  made  an  order  ap- 
pointing a  person  to  go  to  France,  and,  if  it 
could  be  done  without  danger  or  Injury  to  her 
health,  to  bring  back  the  lunatic  to  England, 
in  case  the  persons.havlng  her  in  charge  would 
not  do  so. 

In  Queen  v.  Bai-nado.  L.  R.  24  Q.  B.  Div.  283, 
it  appeared  thnt  the  manager  of  a  home  for 
destitute  children,  having  a  child  In  its  custody, 
sent  liira  to  Canada,  without  the  mother's  con- 
sent and  without  obtaining  the  child's  future 
addr'ess.  The  question  was  whether  a  writ  of 
habeas  corpus  should  Issue  when  it  appeared  im- 
possible for  it  to  be  obeyed,  but  the  court  held 
that  the  writ  should  issue,  as  it  did  not  conclu- 
sively appear  that  the  person  who  sent  the 
child  to  Canada  conid  not  obtain  him  again. 

Also,  whore  Infants  on  their  own  behalf, 
without  the  intervention  of  a  guardian,  desire 
to  leave  the  jurisdiction,  the  principle  is  the 
same,  as.  in  Jeffrys  v.  Vanteswarstwarth 
(1740)  Barnai*d.  Ch.  141,  two  infants  wishing 
to  leave  England  and  reside  with  relatives  out- 
side the  jurisdiction  were  compelled  to  give  se- 
curity for  their  return  to  England  within  a 
certain  time  stated,  and  also  that  they  would 
not  marry  without  leave  of  the  court. 

The  rule  is  somewhat  relaxed  in  the  United 
States  when  It  comes  directly  in  question,  al- 
though the  power  is  by  no  means  relinquished 
but  Is  exercised  when  the  welfare  of  the  infant 
or  incompelont  seems  to  demand  It. 

As.  In  Kutter  v.  State,  38  Ohio  St.  406,  the 
superinteudent  of  an  insane  asylum  allowed  an 
inmate  to  be  removed  out  of  the  state  by  her 
sister,  for  a  temporary  sojourn,  whereupon  the 
husband  of  the  patient  attempted  to  compel  her 
restoration  to  the  hospital,  but  the  court  held 
that,  as  the  change  seemed  to  be  for  the  welfare 
of  the  patient,  it  would  be  permitted,  and  the 
fact  that  It  was  to  a  place  without  the  state 
made  no  difference,  as  the  authorities  of  the 
other  state  would*  on  the  principle  of  comity, 
aid  In  the  restoration  of  the  patient  to  her  own 
state. 

And  in  Kendall  v.  May,  10  Allen,  59,  a  lu- 
natic, possessed  of  considerable  property,  was 
taken  on  a  journey  out  of  the  state,  by  a  person 
with  whom  he  resided  in  an  Interim  t>etween 
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the  discharge  of  one  guardian  and  appointment 
of  another.  Wliether  the  expense  so  iDcorred 
was  proper  was  in  question.  In  deciding  wfalcb 
the  court  said  that  to  have  charged  that  the 
person  with  whom  the  lunatic  was  residing  for 
the  time  being  could  not  properly  take  him  on 
a  journey  for  pleasure  out  of  the  state  without 
the  sanction  of  his  former  guardian,  or  of 
the  courts,  or  of  his  relatives,  would  hare  been 
error. 

An  order  directing  the  New  York  Javenile 
Asylum  to  restore  to  a  father  the  custody  of 
his  children  whom  it  had  bound  out  In  Illinois 
was  reversed  in  People  ex  rel.  Blllotti  v.  New 
York  Juvenile  Asylum,  57  App.  Div.  383,  6S 
N.  E.  279,  but  only  on  the  ground,  howeyer, 
that  the  persons  to  whom  the  children  were 
bound  refused  to  give  them  up,  and  that  the 
orphan  asylum  had  no  power  to  compel  them 
to  do  so. 

It  appearing  in  People  ex  rel.  Dunlap  v.  New 
York  Juvenile  Asylum,  58  App.  Div.  133,  68  N. 
Y.  Supp.  656,  that  a  mother  had  delivered  po»- 
sesslon  of  her  child  to  the  New  York  Juvenile 
Asylum  for  two  years,  and  that  the  child  had 
been  indentured  by  the  institution  to  a  family 
in  Illinois,  it  was  held,  on  an  appeal  from  an 
order  awarding  the  custody  of  the  child  to  the 
mother,  that  the  Interests  of  the  child  Itself, 
and  not  the  legal  right  of  the  parent  to  it,  warn 
the  thing  to  be  determined,  and  the  order  waa 
reversed  and  case  sent  back  for  another  hear- 
ing as  to  the  ability  of  the  mother  to  properly 
provide  for  the  child. 

In  Re  Forsyth.  66  How.  Pr.  180.  it  was  held 
that  the  N>w  York  Juvenile  Asylum  has  the 
power  to  bind  out  a  child  committed  to  Its 
charge,  in  any  state  which  by  Its  laws  recog- 
nizes the  validity  of  such  indentures. 

But  where  the  uncle  of  a  child  sent  her  out 
of  the  state  with  the  apparent  object  of  pre- 
venting the  court  having  jurisdiction  to  ap- 
point a  guardian  over  her.  It  was  held,  in  Re 
Willett,  71  Hun,  195,  24  N.  Y.  Supp.  506.  that 
this  removal  did  not  effect  a  change  of  domicti 
of  the  infant,  but  was  merely  a  change  of  lo- 
cality made  by  one  who  did  not,  under  the  cir- 
cumstances, have  the  right  even  to  do  that. 

The  facts  in  Taylor  v.  Jeter,  33  Ga.  195,  81 
Am.  Dec.  202.  show  a  complicated  situation, 
as  follows :  After  the  divorce  of  a  husband 
and  wife,  she,  by  her  last  will  and  testament) 
appointed  her  father  guardian  of  her  son ;  np- 
on  the  father's  death,  he  appointed  an  uncle 
guardian,  by  last  will  and  testament.  The 
uncle  took  the  child  into  another  state,  and 
there  obtained  an  order  and  judgment  of  the 
court  formally  appointing  hJm  guardian.  Sab- 
sequontly,  the  divorced  father  was  appointed 
guardian  in  the  state  from  which  the  boy  was 
removed,  whereupon,  on  the  trial  herein,  it  was 
adjudged  that  the  jurisdiction  of  the  boy  be- 
longed to  the  court  of  that  state,  the  appoint- 
ment of  the  father  being  legal,  while  the  act 
of  the  uncle  in  removing  the  boy  was  the  act 
of  a  stranger,  his  appointment  by  last  will  and 
testament  being  unlawful,  and  the  court  or- 
dered that  the  child  be  remanded  to  the 
original  state. 

The  question  In  Re  Jackson.  15  Mich.  417. 
was  whether  a  writ  of  habeas  corpus  will  issue 
compelling  a  person  within  the  state  to  return 
a  minor  child,  under  guardianship,  whom  he 
had  removed  to  Canada  and  continued  to  detain 
there,  and  upon  this  question  the  court  were 
evenly  divided.  It  appearing,  however,  that  a 
guardian  had  been  appointed  over  the  minor  la 
Canada,  Justice  Cooley  In  the  course  of  his 
opinion  stated  that  he  thought  that  the  proceed- 
ings could  not  be  sustained  for  the  reason  that 
it  would  be  an  Indirect  assumption  of  jurisdlc- 
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tlon  by  the  court  in  Michigan  over  the  appoint- 
ment in  Canada,  even  to  the  extent  of  reversing 
that  action,  and.  Icnowing  of  no  precedent  for 
such  a  course,  he  was  inclined  to  disfavor  it 
-out  of  a  due  regard  to  interstate  comity. 

It  is  held  in  Cook  v.  Wimberly,  24  Ala.  486, 
that  under  §  2031  of  the  Code  allowing  a 
guardian  to  remove  the  person  and  estate  of 
his  ward  from  the  state  upon  making  full  set- 
tlement of  his  accounts,  etc.,  a  stranger  may 
not  remove  the  ward  from  the  state  and  then 
have  the  guardianship  and  property  removed  to 
him  in  the  other  state. 

V.  Statutes. 

A  few  of  the  states  regulate  this  privilege  by 
statute;  Utah.  Arizona.  California,  Montana, 
and  the  territory  of  Oklahoma  having  provi- 
sions in  their  laws  to  the  effect  that  a  guardian 
may  fix  the  residence  of  his  ward  at  any  place 
within  the  state,  but  not  elsewhere  without  per- 
mission of  the  court.  Re  Uenning,  128  Cal. 
214,  60  I'ac.  762,  supra,  II.  b,  is  a  decision  un- 
der the  California  statute. 

Tennessee  has  a  provision  to  the  effect  that 
a  minor  having  a  guardian,  may  remove  from 
the  state  and  obtain  an  order  allowing  the  re- 
moval of  his  property  also,  if  it  appears  to  be 
for  his  interest. 

Alabama  provides  for  the  removal  of  the  per- 
son and  property  of  the  ward  to  another  state 
by  the  guardian,  upon  the  latter's  making  a  full 
settlement  of  his  guardianship  accounts,  pro- 
curing certified  transcript  of  his  appointment 
In  the  other  state  and  giving  a  bond  for  the 
faithful  performance  of  his  trust,  whereupon 
the  court  must  make  an  order  authorizing  such 
removal.  For  a  decision  under  this  statute,  see 
Cook  V.  Wimberly,  24  Ala.  486,  aupra,  II.  b. 

Georgia  has  a  similai*  provision  as  to  certain 
requirements  before  an  order  consenting  to  such 
removal  will  be  allowed. 

Mississippi  also  provides  for  a  settlement  of 
the  guardianship  accounts  and  the  giving  of  a 
bond  by  the  guardian  conditioned  that  he  will 
qualify  as  guardian  of  the  ward  in  the  state  or 
country  to  which  he  intends  removing,  before 
an  order  will  be  granted  permitting  such  re- 
moval. 

VI.  Summary. 

The  Jurisdiction  of  the  court  of  chancery  in 


I  Great  Britain  over  infants  and  lunatics,  being 
I  based  in  the  power  and  duty  of  the  Crown,  as 
i  parens   patriw,    is    much    more   seriously    exer- 
I  cised   than   in   tlie   I'nlted  States.     Briefly,  the 
I  cases  there  decide  that  a   lunatic  or  ward  of 
'  the  court  must  not  be  removed  from  the  Juris- 
diction unless  express  permission  be  obtained, 
such  permission  being  granted  only  after  con- 
sideration as  to  what  would  be  for  the  highest 
welfare  of  the  ward  or  incompetent ;  and  a  re- 
moval without  permission  has  been  held  to  be 
contempt  of  court.     Parents,    In  a   number  of 
cases,  have   been  restrained  from  taking  their 
children,  who  were  wards  of  the  court,  out  of 
the  Jurisdiction :  and  even  where  an  infant  was 
not  strictly  a  ward  of  the  court  the  right  of 
removal  by  the  parent  was  in  one  case  denied 
(Re  Piomley,  47  L.  T.  N.  S.  283,  supra.  III.  a). 
In  case  the  removal  was  allowed,  security  was 
required   In  almost  everj'   instance  for  the  re- 
turn of  the  ward  at  a  stated  time. 

While,  in  a  general  way,  these  rules  prevail 
in  the  United  States,  nevertheless,  the  power  is 
exerclHed  passively,  rather  than  actively  as  iu 
Great  Britain,  i.  c,  upon  application,  and  Ut 
restrain  nu  Injudicious  removal,  rather  than  to 
entii-ely  regulate  the  privilege,  and  a  removal 
from  state  to  state  without  express  permission 
does  not  seem  to  be  regarded  as  in  the  nature 
of  a  contempt  of  court ;  although  a  few  deci- 
sions follow  the  English  rule  with  all  its  strict- 
ness. 

Louisiana  expressly  excludes  natural  guardi- 
ans from  the  application  of  the  rule,  several 
decisions  in  that  state  holding  that  a  natural 
guardian  has  the  absolute  right  to  remove  from 
the  state  with  his  children.  In  a  number  of 
the  other  states  the  whole  matter  is  regulated 
by  statute. 

But,  unless  so  regulated,  the  rule  as  followed 
In  the  United  States  may  be  stated  as  In  Statk 
I'X  rel.  Raymond  v.  Lawrence  :  "While  thero 
can  be  no  doubt  of  the  right  of  a  guardian  to 
temporarily  remove  his  ward,  from  one  stat<' 
to  another,  or  even  to  cliange  the  ward's  plac»» 
of  residence  from  one  state  to  another.  .  .  . 
the  right  is  always  subject  to  the  power-  of  a 
court  of  chancery  to  forbid  and  restrain  an  im- 
proper removal  or  injudicious  change.  Th«' 
welfare  of  the  ward  Is  the  chief  matter  to  b»» 
considered.— -not  the  wishes  of  the  relative's  nor 
the  convenience  of  the  guardian."  M.  M.  M. 
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A  liasband'n  common-lafv  liability  for 
Ilia  'wite*m  torts  is  not  changed  by  stat- 
utes preserving  to  her  her  separate  estate 
and  empowering  her  to  manage  It. 

(September  13,  1902.) 

APPEAL  by  defendant  J.  A.  Wilson  from 
a  judgment  of  the  Superior  Court  for 


the  City  and  County  of  San  Francisco  in 
plaintiff's  favor  in  an  action  brought  to  re- 
cover damages  for  an  assault  committed  on 
plaintiff  by   defendant's  \\iie.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Anson  Hilton,  for  appellant: 
Whatever  the  rule  under  the  common  law 
may  have  been,  the  more  advanced  stage  of 
opinion   and   legislation   is  opposed   to  the 
idea  of  making  a  married  woman  to  all  in- 
tents and  purposes  her  own  mistress,  with 
full  power  to  do  as  slie  pleases,  both  with 
her  person  and  property,  and  then,  when  she 
abuses  the   privileges  and  rights  conferred 


Note. — For  a  case  in  this  series  holding  that 
a  husband  is  not  liable  for  his  wife's  slander 
under  statutes  giving  her  control  and  use  of 
her  property  Independent  of  the  husband,  see 
Lane  v.  Bryant  (Ky.)  36  L.  R.  A.  709. 

Ab  to  husband's  liability  for  wife's  libel  or 
•lander  generally,  Including  cases  as  to  eflTect 
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of  state  legislation,  see  note  to  Morgan  v.  Ken- 
nedy  (Minn.)   30  L.  R.  A.  521. 

For  husband's  liability  for  torts  of  wife  gen- 
erally, see  cases  in  notes  to  Baker  v.  Brasllu 
(R.  T.j  6  L.  R.  A.  718,  and  Prentiss  v.  Paisley 
rria.)  7  L.  R.  A.  640. 
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upon  her,  and  commits  a  tort,  holding  her 
husband  liable  therefor. 

Culmer  v.  Wilson,  13  Utah,  129,  44  Pac. 
830;  1  Jaggard,  Torts,  p.  220;  Wells,  Sepa- 
rate Property  of  Married  Women,  2d  ed.  p. 
572. 

The  tlieories  of  the  marriage  relation  as 
they  formerly  existed,  as  well  as  the  social 
and  legal  conditions  which  produced  them, 
have  long  since  passed  away. 

Martin  v.  Robson,  65  111.  129,  16  Am.  Rep. 
578;  Lane  \x  Bryant,  100  Ky.  138,  36  L.  R. 
A.  709,  37  S.  W.  684;  Austin  v.  Cox,  118 
Mass.  68;  Haychush  v.  Ragland,  78  111.  40; 
Harris  v.  Webster,  58  N.  H.  481 ;  Culmer  v. 
Wilson,  13  Utah,  129,  44  Pac.  833;  2  Jag- 
gard, Torts,  p.  220;  Dobbin  v.  Cordiner,  41 
Minn.  165,  4  L.  R.  A.  333,  42  N.  W.  870. 

Altssrs.  Francis  J.  Heney  and  I<ee  D. 
'Windrem,  for  respondent: 

The  repeal  or  abrogation  of  a  rule  of  law, 
by  implication,  is  not  favored,  and.  ought 
not  to  be  favored,  by  the  courts. 

Repugnancy  in  principle  merely  between 
two  acts,  or  between  a  statute  and  the  com- 
mon law,  forms  no  reason  why  both  may  not 
stand. 

Ew  parte  Smith,  40  Cal.  419. 

The  husband  is  still  the  head  of  the  fam- 
ily, and  his  common-law  duty  to  support 
and  provide  for  the  family  has  not  been  im- 
pliedly lessened  one  iota  by  the  statutory 
regulations  granting  to  the  wife  the  control 
of  her  separate  property.  The  husband 
may  take  all  the  earnings  of  the  wife  with- 
out her  consent  for  the  purpose  of  paying 
his  own  private  debts,  although  his  credit- 
ors cannot  take  the  same  from  her  on  exe- 
cution without  both  his  consent  and  hers. 

Smith  V.  Furnish,  70  Cal.  426,  12  Pac. 
392. 

In  actions  to  recover  damages  for  all 
torts,  whether  with  or  without  violence, 
negligences,  frauds,  deceits,  and  other  such 
wrongs  done  by  the  wife  personally,  and  not 
done  merely  by,  or  by  the  use  of,  her  sepa- 
rate property,  the  common-law  principle  is 
unaltered,  and  the  husband  and  wife  must 
be  joined  as  codefendants. 

Pom.  Rem.  &  Rem.  Rights,  §  320;  Peak 
v.  Lemon,  1  Lans.  295;  Eagle  v.  Stoayze^  2 
Daly,  140;  Roue  v.  Smith,  45  N.  Y.  230; 
Batini  V.  Mullen,  47  N.  Y.  677;  Warner  v. 
Warren,  46  N.  Y.  228. 

The  husband  is  liable  for  the  torts  of  his 
wife  committed  out  of  his  presence,  and 
without  his  direction  or  consent,  but  not 
arising  out  of  the  use  merely  of  her  sepa- 
rate property. 

Al€xander\\  Morga/n,  31  Ohio  St.  646; 
Holtz  V.  Dick,  42  Ohio  St.  23,  61  Am.  Rep. 
791:  Chcen  v.  Porter,  66  Ind.  194;  Zeliff 
V.  Jennings,  61  Tex.  468;  McQueen  v.  Ful- 
gham,  27  Tex.  463;  Brassil  v.  Moran,  8 
Minn.  236,  Gil.  205,  83  Am.  Dec.  772;  Ball 
V.  Bennvtt,  21  Ind.  427,  38  Am.  Dec.  356; 
Coolidge  v.  Parris,  8  Ohio  St.  694;  Carleton 
V.  Hayirood,  49  N.  H.  314;  Koming  v.  Man- 
ly, 49  N.  Y.  198,  10  Am.  Rep.  346,  67  Barb. 
479;  Luse  v.  Oaks,  36  Iowa,  662;  Merrill 
V.  St.  Louis,  12  Mo.  App.  466;  Anderson  v. 
Hill,  53  Barb.  238;  Peak  v.  Lemon,  1  Lans. 
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296;  Tait  v.  Culbertson,  57  Barb.  9;  Tur- 
ner V.  Hitchcock,  20  Iowa,  310;  Enders  t- 
Beck,  18  Iowa,  86;  Musselman  v.  CMligher, 
32  Iowa,  383;  Fowler  v.  Chichester,  26  Ohio 
St.  9. 

Temple,  J.,  delivered  the  opinion  of  the 
court : 

Action  for  damages  caused  by  a  violent 
assault  committed  upon  the  plaintiff  by  the 
defendant  Delphine  Wilson,  wife  of  the  ap- 
pellant, J.  A.  Wilson.  It  was  admitted  od 
the  trial  that  the  husband  was  not  present 
at  the  time  of  the  assault,  and  bad  no  knowl- 
edge of  the  occurrence  until  some  time 
afterwards.  An  instruction  was  asked  by 
appellant  to  the  effect  "that  the  husband  is 
not  responsible  for  the  wrongful  acts  of  the 
wife  committed  out  of  his  presence,  and 
without  his  knowledge  or  consent."  This 
was  refused,  and  a  verdict  for  plaintiff  was^ 
returned,  and  judgment  went  against  both 
defendants,  from  which  the  husband  ap- 
peals. Whether  this  proposed  instruction 
should  have  been  given  is  the  only  question 
involved. 

While  there  is  a  conflict  in  the  authori- 
ties, appellant  concedes  at  the  outset  that  a 
majority  of  the  cases  still  hold  to  the  com- 
mon-law rule  which  makes  the  husband  lia- 
ble absolutely  for  all  torts  committed  by  the 
wife.  This  statement  is  too  broad.  Pom. 
Rem.  &  Rem.  Rights,  §§  320,  321,  states  that 
as  to  all  torts  committed  by  the  wife,  not 
done  by  means  of,  or  in  the  use  of,  or  in 
the  assertion  of  some  right  in  reference  to, 
her  separate  property,  the  common-law 
rules  remain  unchanged.  Since  she  is  per- 
mitted to  manage  her  separate  estate  as 
though  she  Avas  a  feme  sole,  it  follows  that 
in  such  management  she  must  be  responsi- 
ble as  a  feme  sole.  The  common-law  rule 
must  prevail  imless  it  has  been  changed  by 
statute.  No  express  change  has  been  made, 
but  it  is  contended  that,  since  the  wife  now 
retains  as  her  own  such  property  as  she  has 
at  the  time  of  the  marriage,  and  such  as 
she  afterwards  may  acquire  by  gift,  descent, 
or  devise,  and  may  manage  her  own  sepa- 
rate estate,  she  should  now  be  held  solely 
responsible  for  her  torts,  on  the  principle 
that  the  reason  for  the  common-law  rule 
has  ceased  to  exist,  and  therefore  the  rule 
should  cease.  But  what  all  the  reasons  for 
the  rule  were  originally  is  not  now  so  easy 
to  determine,  and  accordingly  it  was  said 
by  Mr.  Justice  Field,  in  Van  Maren  v. 
Johnson,  15  Cal.  312:  "It  matters  not 
what  was  the  origin  of  the  common-law  doe^ 
trine;  its  rule  is  settled  and  exists  inde- 
pendently of  the  grounds  upon  which  it 
originally  rested."  These  rules  are  quite 
ancient,  and  cannot  be  said  to  have  been 
rested  solely  upon  the  fact  that  the  husband 
may  take  all  the  wife's  personal  property 
and  her  earnings,  and  may  control  her  per- 
son, or  that  she  can  have  no  estate  from 
which  a  judgment  against  her  could  be  sat- 
isfied, added  to  the  supposed  merger  of  her 
legal  personality  in  his.  It  was  said  by  the 
supreme  court  of  Texas  in  Zeliff  v.  Jen- 
nings, 61  Tex.  458,  that  the  doctrine  "re«ts 
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perhaps  mainly  upon  the  suppositicm  that 
her  acta  are  the  result  of  the  superior  will 
and  influence  of  the  husband.  Owing  to  the 
intimate  relation  of  husband  and  wife,  and 
to  the  nature  of  the  control  given  him  by 
law  and  social  usage  over  her  conduct  and 
actions,  it  would  be  difficult,  if  not  impos- 
5^ible,  for  the  courts  to  determine  when  she 
had  acted  at  her  own  instance,  and  when  she 
was  euided  by  his  dictation."  And  it  may 
be  added,  in  a  case  where  the  wife  has  no 
separate  estate,  if  the  husband  cannot  be 
held,  the  aggrieved  person  will  have  no  re- 
dress, and  upon  the  wife  there  will  be  no 
restraint  of  pecuniary  responsibility.  If 
so  disposed,  she  could  with  impunity  blast 
the  lives  of  her  neighbors  by  most  grievous 
slanders.  Nor  is  it  true,  in  the  absolute 
sense,  that  she  has  no  interest  in  the  estate 
of  her  husband.  She  is  entitled  to  a  sup- 
port out  of  it,  and  to  be  maintained  in  a 
degree  of  comfort  proportionate  to  his 
wealth.  To  make  this  fortune  liable  for 
her  torts  may  directly  affect  her.  It  may 
diminish  her  comfort  and  style  of  living. 
A**  to  the  community  property,  if  the  cover- 
ture is  ended  in  any  mode  during  her  life 
without  her  fault,  one  half  of  it  will  be  hers. 
Most  wives  consider  themselves  equally  in- 
terested in  accumulations,  and  properly  so. 
At  common  law,  even,  they  had  morally  an 
interest  in  the  fortune  made  or  inherited  by 
the  husband.  In  some  circumstances  they 
could  secure  a  separate  maintenance  from 
it  on  a  scale  proportionate  to  its  amount. 
We  hear  much  of  the  power  over  the  wife 
given  to  the  husband  by  the  common  law, 
which  is  now  thought  to  have  been  oppres- 
sive. But  it  had  its  other  side.  It  was  cal- 
culated to  make  a  more  complete  and  in- 
dissoluble union,  in  which  the  wife  had 
rights  that  could  be  lost  only  by  her  viola- 
tion of  her  marriage  vow,  and,  I  think^  to 
make  the  common  earnings  liable  for  the 
torts  of  each  tended  in  the  same  direction. 
Each  became  the  other's  "keefer."  These 
earnings  are  held  by  the  husband,  but  are 
liable  for  the  support  of  the  wife.  Since 
the  reasons  of  the  common-law  rule  cannot 
now  be  fully  known,  we  are  at  liberty  to 
suppose  that  it  was  founded  upon  these  and 
many  other  considerations,  as  well  as  upon 
those  usually  stated.  But  many  of  the  rea- 
sons upon  which  it  is  commonly  supposed 
tlie  common-law  rule  depended  still  subsist, 
and  the  express  limitations  upon  the  liabil- 
ity of  the  husband  or  of  the  community 
property  for  the  debts  of  the  wife  imply 
that  in  other  respects  the  common  law  still 
prevails.  For  instance,  the  husband  is  the 
head  of  the  family,  and  may  choose  the  resi- 
dence. Civil  Ck)de,  §  156.  He  is  entitled  to 
the  custody  and  control  and  to  the  earnings 
of  minor  children  as  against  the  wife  (Id. 
§  197),  unless  during  separation  (Id.  § 
i08).  The  provisions  of  the  Code  giving 
the  wife  ttfe  power  to  make  contracts  with 
reference  to  property  negative  the  idea  that 
she  has  in  other  respects  the  power  or  the 
responsibility  of  a  feme  sole.  So  §  167  of 
tlie  Civil  Code  expressly  provides  that  the 
<'ommunity  property  shall  not  be  liable  for 
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the  debts  of  the  wife  contracted  before  mar- 
riage, leaving  it  still  liable  for  her  debts- 
contracted  after  marriage.  See  Re  Bur- 
dicky  112  Cal.  398,  44  Pac.  734,  opinion  of 
Mr.  Justice  Harrison;  also  V<m  Maren  v. 
Johnson,  15  Cal.  308;  Vlautin  v.  BumpuB, 
35  Cal.  214.  Van  Maren  v.  Johnson  was  a 
suit  against  husband  and  wife  for  services* 
rendered  the  wife  before  marriage.  Judg- 
ment was  against  both,  but  in  terms  it  pro- 
vided that  it  could  be  satisfied  from  her 
separate  property  or  from  the  community 
property.  The  husband  appealed,  and  the 
only  question  was  as  to  the  liability  of  the 
community  property.  Upon  this  question 
Judge  Field  said:  "The  statute  in  terms 
provides  that  the  separate  property  of  the 
wife  shall  be  liable  for  her  debts  contracted 
previous  to  the  marriage,  and  at  the  same 
time  that  the  separate  property  of  the  hus- 
band shall  not  be  thus  liable.  It  is  silent 
as  to  the  liability  of  the  common  property 
for  such  debts,  and  also  as  to  the  liability 
of  that  property  for  the  previous  debts  of 
the  husband."  The  learned  judge  then  pro- 
ceeds to  show  that  the  common  law  is  the 
basis  of  our  jurisprudence,  and  that  the 
statute  has  modified  that  law  on  this  mat- 
ter, only  in  two  respects:  "It  renders  the 
separate  property  of  the  wife  liable  and  ex- 
empts the  separate  property  of  the  husband. 
.  .  .  Beyond  this  exemption  of  his  sepa- 
rate property  the  liability  of  the  husband 
exists ;  that  is  to  say,  he  is  liable  to  the  ex- 
tent of  the  common  property."  That  is,  the 
common  law  prevails  except  as  it  has  been 
modified  by  statute.  Furthermore,  by  the 
express  provision  of  the  statute,  the  wife 
cannot  be  sued  without  her  husband  for  a 
tort  which  does  not  concern  her  separate  es- 
tate. She  can  sue  or  be  sued  alone  only  when : 
(1)  The  action  concerns  her  separate  prop- 
erty or  her  claim  to  the  homestead;  (2) 
when  the  action  is  between  herself  and  hus- 
band; (3)  when  she  is  living  in  separation 
bv  his  desertion,  or  under  an  agreement  in 
writing.  Code  Civ.  Proc.  §  370.  And  it 
has  been  held  that  in  an  action  for  damages 
which  accrue  for  the  injury  of  the  wife  the 
husband  must  be  joined;  the  recovery  will 
be  community  property.  McFadden  v.  8a/n- 
ta  Ana  O.  d  T.  Street  R.  Co,  87  Cal.  464, 
11  L.  R.  A.  252,  25  Pac.  681;  Neale  v.  Depot 
R.  Co.  94  Cal.  425,  29  Pac.  954.  See  also 
Hheldon  v.  The  Uncle  Sam,  18  Cal.  527,  79 
Am.  Dec.  193.  I  think  there  would  be  no 
profit  in  discussing  the  cases  cited  by  ap- 
pellant from  other  states.  In  some  the 
statutes  expressly  provide  against  the  lia- 
bility of  the  husband  for  the  torts  of  the 
wife.  In  others  all  the  earnings  of  the  wife 
during  coverture,  and  all  recoveries  for  per- 
sonal injuries,  are  her  separate  property. 
In  some  cases  the  tort  accrues  in  the  man- 
agement of  her  separate  estate.  But  what- 
ever the  rule  may  be  in  other  jurisdictions, 
the  principles  which  are  determinative  of 
the  case  have  been  settled  here,  and  are  in 
accordance  with  the  rule  prevailing  in  a 
majority  of  the  states.  Some  of  the  cases 
cited  by  the  respondent  are  interesting,  be- 
cause they  discuss  the  reason  upon  which 
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the  common-law  rule  was  believed  to  be 
based.  See  Rowing  v.  Manly,  49  N.  Y.  201, 
10  Am.  Rep.  346;  Alexander  v.  Morgan^  31 
Ohio  St.  548;  Heckle  v.  Lurvey,  101  Mass. 
344,  3  Am.  Rep.  366. 

The  judgment  is  affirmed. 

I  concur:     Henshaw,  J. 

McFarland,  J.,  concurring: 

1  concur  in  the  judgment  of  aftirmance. 


I  also  concur  in  the  opinion  of  Mr.  Jus- 
tice Temple,  with  the  exception  of  a  few 
expreseions  therein  which  are  not  necessary- 
to  a  determination  of  the  case.  I  see  no  es- 
cape from  the  proposition  that  a  husband'^} 
common-law  liability  for  the  torts  of  his 
wife  has  not  been  changed  by  the  statutory 
law  of  California.  If  there  be  any  injustice 
in  the  doctrine,  the  remedy  is  with  the  leg- 
islature. 


INDIANA  SUPREME  COURT. 


Frank  L.  MONTEITH,  Appt., 

V, 
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1.  An  eiuployee  lian  a  rlsrht  of  action 
for  Injuries  cautMnl  by  his  master's  failure 
to  comply  with  his  statutory  duty  to  guard 
a  circular  saw,  which  failure  is  a  misde- 
meanor, although  the  statute  provides  him 
no  special  remedy. 

2.  An  employee  1m  not  prevented  from 
veooverlnft-  for  Injuries  caused  by  his 
master's  neglect  of  a  statutory  duty  to  guard 
a  circular  saw  by  the  fact  that  the  defect 
was  obvious. 

(June  25,   1902.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Howard  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  B.  C.  Moon,  for  appellant: 

A  violation  of  law  by  the  master  is  not  a 
risk  of  the  service  which  a  servant  implied- 
ly .assumes.  The  roaster  must  respond  in 
damages  to  an  injured  servant  for  injuries 
inflicted  by  the  master's  violation  of  law. 

Piitsburgh,  C.  G.  A  St.  L.  R.  Co.  v. 
Moore,  152  Ind.  345,  44  L.  R.  A.  638,  53  N. 
E.  200;  Baltimore  d  0.  8.  W.  R.  Co.  v.  Pe- 
terson. 156  Ind.  364.  59  N.  E.  1044;  Durant 
V.  Lexington  Coal  Min.  Co.  97  Mo.  62,  10  S. 
W.  484;  Nai-ramore  v.  Cleveland,  C.  C.  d  St. 
Ij.  R.  Co.  48  L.  R.  A.  68,  37  C.  C.  A.  499,  96 
Fed.  208 ;  Cleveland,  C.  C.  d  St.  L.  R.  Co.  v. 
Narramorc,  175  U.  S.  724,  44  L.  ed.  337,  20 
Sup.  Ct.  Rep.  1021 ;  Baddeley  v.  Granville, 
h.  K.  19  Q.  B.  Div.  423;  Smith  v.  Baker 
[1891]  A.  C.  325;  Williams  v.  Birmingham 

Note.— -For  a  case  in  this  series  similar  to 
the  above,  holding,  however,  to  the  controry  to 
the  present  one,  that  an  employee  cannot  re- 
cover for  injury  because  of  master's  failure  to 
comply  with  statutory  duty  as  to  guarding 
wheels  where  the  defect  is  obvious,  see  Knisley 
V.  Pratt  (N.  Y.)  32  L.  R.  A.  367. 

As  to  effect  of  a  disregard  of  statutory  duty 
upon  the  doctrine  of  contributory  negligence  in 
general,  see  fwte  to  Sowles  v.  Moore  (Vt.)  21 
L.  R.  A.  723. 
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Battery  d  Metal  Co.  68  L,  J.  Q.  B.  X.  S. 
918;   Thomas  v.  Quartermaine,  L.  R.   18  Q. 

B.  Div.  685;  Reno,  Employers'  Liability 
Acts,  §  178,  p.  277;  Litchfield  Coal  Co.  v. 
Taylor,  81  111.  690;  Catlett  v.  Young,  143 
111.  74,  32  N.  E.  447;  Carterville  Coal  Co. 
V.  Ahhott,  181  111.  495,  55  N.  E.  131 ;  Boi^d 
V.  Brazil  fllock  Coal  Co.  (Ind.  App.)  50  N. 
E.  3C8;  Hochstettler  v.  M osier  Coal  d  Mis*. 
Co.  8  Ind.  App.  442,  35  N.  E.  927. 

Knowledge  by  the  plaintiff  of  the  defend- 
ant's violation  of  the  statute  requiring  the 
saw  to  be  guarded  is  not  a  bar  to  a  recovery, 

Durant  v.  Lexington  Coal  Min.  Co.  97  Mo. 
62,  10  S.  W.  484;  Narramore  v.  Cleveland, 

C.  C.  d  St.  L.  R.  Co.  48  L.  R.  A.  68,  37  C 
C.  A.  499,  96  Fed.  298;  Baddeley  v.  Oratt 
ville,  L.  R.  19  Q.  B.  Div.  423;  Brazil  Block 
Coal  Co.  V.  Hoodlet,  129  Ind.  327,  27  N.  E. 
741. 

Acts  for  the  protection  of  employees 
should  be  liberally  construed,  to  effect  thv 
purpose  of  their  enactment. 

Groves  v.  Wimhorne  [1898]  2  Q.  B.  402: 
Graham  v.  "Ncwhurg  Orrel  Coal  d  Coke  d*. 
38  W.  Va.  273,  18  S.  E.  584. 

An  employee  does  not  assume  the  danger^* 
arising  from  the  employer's  negligence. 

Woodward  Iron  Co.  v.  Andrews,  114  Ala. 
243,  21  So.  440:  St.  Louis,  I.  M.  d  8.  R.  Co. 
v.  Touhcy,  67  Ark.  209,  64  S.  W.  677 ;  Fry< 
V,  Bath  Gas  d  Electric  Co.  94  Me.  17,  4i; 
All.  804:  Bookrum  v.  Galveston,  B.  d  8.  A. 
R.  Co.  (Tex.  Civ.  App.)  57  S.  W.  919;  Hil! 
V.  Southern  P.  Co.  23  Utah,  94,  63  Pac.  814 : 
Grace  d  H.  Co.  v.  Kennedy,  40  C.  C.  A.  69. 
99  Fed.  679 ;  Pennsylvania  Co.  v.  Whiicomh. 
Ill  Ind.  212,  12  N.  E.  380:  Penn9ylvania 
Co.  V.  Sears,  136  Ind.  460,  34  N.  E.  15,  3<» 
X.  E.  353;  Lake  Shore  d  M.  S.  R.  Co.  v. 
McCormick.  74  Ind.  440. 

Messrs.  Blaoklidse»  Shirley,  ft  Wolf, 
for  appellee: 

The  servant  cannot  recover  for  an  injury 
resulting  from  an  open  and  obvioua  defect 
caused  by  the  master's  failure  to  perform  a 
statutory  duty. 

Knisley  v.  Pratt,  148  N.  Y.  372,  32  L.  R. 
A.  307,  42  N.  E.  986;  Bodell  v.  Brazil  Block 
Coal  Co.  25  Ind.  App.  654,  58  N.  E.  856; 
E.  S.  Higgins  Carpet  Co.  v.  O'Keefe,  25  C. 
C.  A.  220,  51  U.  S.  App.  74,  79  Fed.  900: 
Andrews  v.  Chicago,  M.  d  St.  P.  R.  Co.  96 
Wi5*.  348,  71  N.  W.  372;  O'Maley  v.  South 
Boston  Gaslight  Co.  158  Mass.   135,  47  L. 
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R.  A.  161,  32  N,  E.  1119;  Powell  v.  Ashland 
Iron  d  Steel  Co.  98  Wis.  36,  73  N.  W.  573; 
(Jro/oes  V.  Brewer,  4  App.  Div.  327,  38  N. 
Y.  Supp.  666;  Birmingham  R.  d  Electric 
Co.  V.  Allen,  99  Ala.  359,  20  L.  R.  A.  467,  13 
So.  8. 

There  are  two  kinds  of  risks  considered  in 
some  of  the  cases  arising  between  master 
«nd  servant :«  (1)  The  ordinary  and  usual 
risks  of  business;  (2)  the  unusual  risks 
arising,  that  are  open  and  obvious. 

Knisley  v.  Pratt,  148  N.  Y.  372,  32  L.  R. 
A.  367,  42  N.  E.  986;  DeLeon  &  M.  Liabil- 
ity, p.  176;  O'Maley  v.  South  Boston  Gas- 
light Co.  168  Mass.  135,  47  L.  R.  A.  161,  32 
X.  E.  1119. 

The  servant  cannot  recover  for  an  injury 
resulting  from  the  first  class,  because  his 
assumption  of  the  risk  is  implied  as  a  part 
of  his  contract  of  service.  He  cannot  re- 
cover for  an  injury  arising  from  the  second 
class,  because  his  assumption  of  risk  is  an 
independent  acceptance  of  ri^  based  oo  the 
principle  involved  in  the  maxim,  Volenti 
non  fit  injuria. 

DeLeon  &  M.  Liability,  p.  176;  Powell  v. 
Atshland  Iron  d  Steel  Co.  98  Wis.  36,  73  N. 
W.  673;  Peterson  v.  Sherry  Lumber  Co.  90 
Wis.  93,  62  N.  W.  948;  Whittaker's  Smith, 
Xeg.  398;  Bodell  v.  Brazil  Block  Coal  Co. 
25  Ind.  App.  654,  58  N.  E.  866;  Carroll  v. 
Pennsylvania  Coal  Co.  1  Monaghan,  234,  16 
Atl.  688. 

In  the  case  at  bar  the  risk  was  of  the  sec- 
ond class.  It  was  an  unusual  one  in  the 
business,  because  it  was  not  usual  that  the 
master  should  fail  to  perform  his  duty, 
i*ither  common-law  or  statutory.  But  it 
was  an  obvious  risk  that  the  servant  must 
be  pre.<»umed  to  have  known. 

Peerless  Stone  Co.  v.  Wray,  143  Ind.  674, 
42  N.  E.  927 ;  Evansville  d  T.  H.  R.  Co.  v. 
Duel,  134  Ind.  156,  33  N.  E.  355. 

An  express  contract  that  a  master  shall 
not  be  held  liable  for  an  injury  resulting 
from  a  violation  of  a  statutory  duty  is 
valid. 

Griffithfi  v.  Dudley,  L.  R.  9  Q.  B.  Div. 
V>:u  ;  Terre  Haute  d  R.  R.  Co.  v.  Smith,  16 
Ind.  102;  Indianapolis,  P.  d  C.  R.  Co.  v. 
Petty,  26  Ind.  413;  Pittsburgh,  C.  C.  d  St. 
L.  R.  Co.  V.  Mahoney,  148  Ind.  196,  40  L. 
K.  A.  101,  46  N.  E.  917,  47  N.  E.  464. 

Dowling,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  for  a  personal  injury 
alleged  to  have  been  sustained  by  the  appel- 
lant, while  in  the  employment  of  the  a,ppel- 
lee,  in  consequence  of  the  neglect  of  the  ap- 
pellee to  perform  a  statutory  duty  owing  to 
liim.  A  demurrer  to  the  complaint  for  the 
insufficiency  of  the  facts  stated  was  sus- 
tained, and,  the  appellant  refusing  to 
aiuend,  judgment  was  rendered  against  him. 
The  ruling  on  the  demurrer  is  assigned  for 
eiTov. 

The  material  averments  of  the  complaint 
are  as  follows:  The  appellee  was,  on  Octo- 
ber 4,  1900,  a  corporation,  and  owned  and 
carried  on  a  factory  in  the  city  of  Kokomo, 
Indiana.  On  saiddav,  the  appellant  was, 
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and  for  some  weeks  had  been,  employed  by 
and  working  for  the  appellee  at  its  said  fac- 
tory. In  the  course  of  his  employment,  and 
in  pursuance  of  the  instructions  of  the  ap- 
pellee, the  appellant  was  engaged  in  oper- 
ating and  using  a  small  circular  saw  driven 
by  steam  at  a  hich  rate  of  speed.  During 
the  whole  time  the  appellant  was  so  em- 
ployed, there  was  a  defect  in  the  machinery 
so  used  by  him,  which  was  known  to  the  ap- 
pellee, and  which  consisted  in  the  absence 
of  a  guard  over  the  said  saw;  the  appellee 
having  negligently  failed  to  provide  any 
such  guard.  In  consequence  of  such  defect, 
and  of  the  negligence  of  the  appellee  in  fail- 
ing to  provide  such  guard,  the  appellant,  on 
the  day  aforesaid,  while  in  said  employ- 
ment, was  injured  by  the  contact  of  his  left 
hand  with  the  said  saw  while  he  was  oper- 
ating the  same;  his  thumb  and  two  fingers 
being  cut  off.  The  sufficiency  of  the  com- 
plaint is  contested  upon  the  ground  that  the 
defect  which  caused  the  supposed  injury, 
and  the  dangerous  condition  created  by  it, 
were  necessarily  open  and  obvious;  that  the 
appellant  was  bound  to  take  notice  of  them ; 
and  that  it  appears  that,  with  knowledge  of 
the  danger,  he  assumed  the  risk.  The  ques- 
tion is,  Can  an  employee  recover  for  an  in- 
jury resulting  from  an  obvious  defect  io 
machinery,  resulting  from  the  employer's 
failure  to  perform  a  statutory  duty?  In 
other  words.  Is  the  complaint  fa«id  because  it 
does  not  avor  that  the  appellant  was  igno- 
rant of  the  dangers  arising  from  the  failure 
of  the  employer  to  guard  the  saw? 

Under  the*  rules  and  maxims  of  the  com- 
mon law,  where  the  danger  is  obvious,  and 
known  to  and  appreciated  by  the  servant,  if 
he  continues  in  the  employment  without  in- 
ducement through  the  promise  of  the  mas- 
ter to  repair  or  make  safe,  he  waives  his 
right  to  hold  the  master  responsible  for  in- 
juiy  occurring  to  him  from  the  n^ligence 
of  the  master,  and  assumes  the  risk  of  such 
ijijury  himself.  If  the  danger  is  as  well 
known  or  as  manifest  to  the  servant  as  to 
the  master,  and  is  understood  bv  him,  the 
servant  enters  or  continues  in  tne  employ- 
ment at  his  own  risk.  Pennsylvania  Co.  ▼. 
^ears,  136  Ind.  460,  34  N.  E.  15,  36  N.  E. 
353;  Louisville  d  N.  R.  Co.  v.  Kemper,  147 
ImL  561,  47  N.  E.  214;  Whitcomb  v.  Stand- 
ard Oil  Co.  153  Ind.  613,  66  N.  E.  440; 
Louisville,  N.  A.  d  C.  R.  Co.  v.  Sandford, 
117  Ind.  265,  19  N.  E.  770;  Greenleaf  ▼. 
Tllinois  C.  R.  Co.  29  Iowa,  14,  4  Am.  Rep. 
181;  Lindsay  v.  New  York,  N.  H.  d  H.  R. 
Co.  50  0.  C.  A.  298,  112  Fed.  384. 

It  is  entirely  clear,  however,  that,  where 
an  absolute  and  specific  duty  to  guard  or 
fence  dan<?erous  machinery  is  imposed  upon 
the  master  by  statute,  such  new  condition 
must  in  a  very  material  manner  affect  the 
relations  of  the  parties,  and  modify  to  a 
considerable  extent  their  rights  and  duties 
as  they  existed  at  common  law.  And  hero 
a  distinction  is  to  be  noted  between  statutes 
such  as  the  employers'  liability  act  (Acts 
1893,  p.  294;  Bums's  Rev.  Stat.  1901,  §§ 
7083-7087),  which  provide,  in  general 
terms,  that  the  employer  shall  be  lisS>le  for 
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injuries  to  an  employee  where  the  injury  is 
occasioned  by  reason  of  defects  in  the  con- 
dition of  ways,  works,  plant,  tools,  and  ma- 
chinery, etc.,  and  statutes  which  require  of 
the  employer  the  performance  of  a  specific 
duty,  such  as  to  guard  or  fence  dangerous 
machinery.  Statutes  of  the  former  class  do 
little  more  than  declare  the  rule  of  the  com- 
mon law.  Statutes  of  the  latter  class  im- 
pose specific  obligations.  A  failure  to  com- 
ply with  the  requirements  of  the  first  may 
or  may  not  be  negligence.  A  violation  of 
the  second  is  an  unlawful  act  or  omission, 
a  plain  breach  of  a  particular  duty  owing  to 
the  servant,  and  generally  constitutes  negli- 
gence per  se.  Pittsburgh,  C.  G.  d  St.  L.  R. 
Co.  V.  Burton,  139  Ind.  357,  37  N.  E.  150, 
38  N.  E.  594 ;  Baltimore  &  O.  8,  W.  R,  Co. 
V.  Cofwycr,  149  Ind.  524,  48  N.  E.  352,  49 
N.  E.  452 ;  Shirk  v.  Wabash  R.  Co.  14  Ind. 
App.  126,  42  N.  E.  656;  1  Thomp.  Neg. 
(1901)  §§  10,  11,  p.  12;  Id.  §  211,  p.  207; 
Western  d  A.  R.  Co.  v.  Young,  81  Ga.  397,  7 
S.  E.  912;  Thompson  v.  Wright,  22  Ont. 
Kep.  127. 

Although  the  complaint  makes  no  refer- 
ence to  the  statute,  the  action  is  founded 
upon  §  9  of  the  act  of  March  2,  1899  (Acts 
1899,  p.  234;  Burns's  Rev.  Stat.  1901,  § 
7087i),  entitled  "An  Act  Concerning  La- 
bor, and  Providing  Means  for  Protecting 
the  Liberty,  Safety,  and  Health  of  Laborers, 
Providing  for  Its  Enforcement  by  Creating 
a  Department  of  Inspection,  ^and  Making  an 
Appropriation  Tlierefor,  Repealing  All  Laws 
in  Conflict  Therewith."  Section  9  contains 
this  provision:  "All  vats,  pans,  saws, 
planers,  cogs,  gearing,  belting,  shaftins,  set- 
screws,  and  machinery  of  every  description 
therein  shall  be  properly  guarded."  Sec- 
tion 25  of  the  act  declares  that  "any  per- 
son who  violates  or  omits  to  comply  with 
any  of  the  provisions  of  this  act  .  .  . 
shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  shall  be  fined  not  more 
than  fifty  dollars  for  the  first  offense,  and 
not  more  than  one  hundred  dollars  for  the 
second  offense,  to  which  may  be  added  im- 
prisonment for  not  more  than  ten  days;  and, 
for  the  third  offense,  a  fine  of  not  less  than 
two  hundred  and  fifty  dollars  and  not  more 
than  thirty  days*  imprisonment  in  the  coun- 
ty jail."  The  act  does  not  in  terms  give  a 
right  of  action  to  the  person  injured,  nor  is 
any  part  of  the  penalty  recoverable  by  or 
payable  to  such  person.  The  general  rule 
is  that  when  a  statute  requires  an  act  to  be 
done  by  one  person  for  the  benefit  of  an- 
other, and  an  injury  is  sustained  by  one  in- 
tended to  be  protected,  by  reason  of  a  vio- 
lation of  such  statutory  duty,  an  action  lies 
in  favor  of  the  latter  against  the  former  for 
the  neglect  to  perform  such  duty  even 
though  the  statute  gives  no  special  remedy. 
Coroyns.  Dig.  Action  upon  the  Case  (A)  ; 
Wharton,  Neg.  §  443;  Bishop,  Noncontract 
Law,  §  132;  Pauley  v.  Steam  Gauge  d  Lan- 
tern Co.  131  N.  Y.  90,  16  L.  R.  A.  194,  29 
X.  E.  999;  Willy  v.  Mulledy,  78  N.  Y.  310, 
34  Am.  Rep.  536;  1  Thomp.  Xeg.  p.  508,  § 
8;  Coolev,  Torts,  654;  Osborne  v.  McMas- 
tei's,  40  Minn.  103,  41  N.  W.  543,  12  Am. 
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St.  Rep.  698,  and  note.  The  later  Ameri- 
can and  English  cases  qualify  the  general 
rule  to  this  extent:  That  the  right  to 
bring  an  action  for  damages  for  an  injury 
resulting  from  the  breach  of  a  statutory 
duty  depends  on  the  purview  of  the  legisla- 
ture in  the  particular  statute,  and  the  lan- 
guage which  they  have  there  employed. 
Atkinson  v.  Newcastle  d  O.  W^teru:orks  Co, 
L.  R.  2  Exch.  Div.  441;  Hayes  v.  Michigan 
C.  R.  Co.  Ill  U.  S.  228,  239,  28  L.  ed.  410, 
414,  4  Sup.  Ct.  Rep.  369. 

VVhat,  then,  is  the  scope  of  the  statute 
under  consideration?  Its  title  indicates  its 
purpose.  It  is,  "An  Act  Concerning  La- 
bor, and  Providing  Means  for  Protecting 
the  Liberty,  Safety,  and  Health  of  Labor- 
ers." Tlie  object  of  many  of  its  provisions 
is  to  reduce  the  hazards  of  certain  employ- 
ments in  which  machinery  is  used.  Its  ef- 
fect is  to  impress  upcMi  certain  kinds  of  nia- 
chinery,  such  as  saws,  planers,  cogs,  gear- 
ing, belting,  or  shafting,  in  any  manufac- 
turing establishment,  the  character  of  dan- 
gerous machinery,  and  to  interdict  their  use 
by  the  employer  unless  properly  guarded. 
Before  the  passage  of  the  act  of  !Mareh  2, 
1899,  what  was  the  position  of  laborers  in 
factories  where  exposed  sa^»'s,  planers,  etc., 
were  used?  If  they  saw  and  realized  the 
danger  attending  tiie  use  of  such  machin- 
ery, they  must  either  have  assumed  the  risk 
of  injui-y  from  it,  or  quit  their  employment. 
j  No  law  required  the  employer  to  put  up  a 
I  fence  or  guard,  and  he  was  relieved  from 
'  liability  in  case  of  injury  to  his  employee. 
j  The  expressed  purpose  of  the  act  being  to 
secure  the  safety  of  the  laborer,  how  is  that 
object  to  be  awiomplished  through  its  in- 
strumentality ?  A  violation  of  its  provi- 
sions may  be  punished  by  fine  and  impris- 
onment of  the  employer  or  certain  of  his 
representatives.  But  in  case  of  injury  the 
laborer  would  derive  no  benefit  from  a  crim- 
inal prosecution.  The  state  has  an  inter- 
est in  the  presei'vation  of  the  lives,  the 
limbs,  and  the  health  of  all  of  its  citizens; 
and  for  this  reason,  on  grounds  of  public 
policy,  the  legislature  may  enact  laws  for 
their  safety  and  protection  when  employed 
in  factories  or  other  places  where  danger- 
ous machinery  is  used.  The  laborer  has  a 
much  greater  interest  in  the  preservation 
of  his  own  safety  than  has  the  public.  The 
statute  is  designed  primarily  and  chiefly  for 
his  benefit,  and  upon  a  violation  of  its  pro- 
visions, and  a  consequent  injury  to  him,  he 
has  a  right  of  action  and  a  remedy  upon 
the  same  statute  for  the  thing  enacted  for 
his  advantage,  or  for  the  recompense  of  a 
wrong  done  to  him  contrary  to  the  terms 
thereof.  The  public  wrong  may  be  re- 
dressed by  fine  and  imprisonment.  The 
private  injurj'  can  be  compensated  only  by 
the  payment  of  damages  to  the  injur^ 
workman.  Zimmennan  v.  Baur,  11  Ind. 
App.  607,  613,  614,  39  N.  E.  299;  Dresser. 
Employers'  Liability,  pp.  246,  247,  594. 

So  far  the  law  is  plain.  But  at  thi-i 
point  we  are  met  by  the  rule.  Volenti  noa 
fit  injuria.  In  the  case  of  a  violation  of  a 
specific  statutory  duty  by  the  employer,  re- 
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suiting  in  an  injury  to  the  workman,  is  the 
latter  deprived  of  his  remedy  for  the  private 
injury  by  his  knowledge  and  appreciation 
of  the  risk?  In  other  words,  if  the  master, 
in  disregard  of  the  statute,  fails  to  guard 
the  dangerous  machinery,  and  the  workman 
knowing  that  the  statute  is  being  violated, 
seeing  the  defect,  and  comprehending  the 
danger,  does  he  continue  in  the  employment 
and  in  the  use  of  the  unguarded  machinery 
at  his  own  risk,  or  at  the  risk  of  his  em- 
ployer? On  this  question  the  authorities  in 
this  country  are  by  no  means  uniform.  The 
English  cases  generally  sustain  the  propo- 
sition that,  where  there  is  a  violation  of  a 
j^pecific  statutory  duty  of  the  employer  to 
fence  or  guard  machinery  declared  by  law 
to  be  dangerous,  he,  and  not  the  workman, 
assumes  the  risk  of  injury  to  the  workman. 
Clarke  v.  Holmes,  7  Hurlst.  &  N.  937; 
Holmes  v.  Clarke,  .31  L.  J.  Exch.  N.  S.  356,— 
sometimes  referred  to  as  sustaining  the 
view  that  a  right  of  action  accrues  to  the 
injured  workman  from  a  violation  of  a  stat- 
utory duty  on  the  part  of  the  employer  to 
fence  dangerous  machinery,  but  does  not  de- 
cide that  point.  Lord  Chief  Justice  Cock- 
bum  doubted  whether  the  liability  of  the 
defendant  in  that  case  arose  under  the  fac- 
tory acts  (Stat.  7  &  8  Vict.  chap.  15,  and 
19  &  20  Vict.  chap.  38),  requiring  machin- 
t'ry  to  bp  fenced,  owing  to  the  plaintiff  be- 
ing a<i  adult,  and  Byles,  J.,  expressly  said: 
"I  do  not  rest  the  right  of  the  plaintiff  to 
i-ecover  on  the  statutable  obligation  incum- 
lient  on  the  master  to  fence  the  machinery,'* 
etc.  The  facts  were  that  the  plaintiff  was 
employed  by  the  defendant  to  oil  dangerous 
•iiachinery.  At  the  time  he  entered  upon 
the  service  the  machinery  was  fenced,  but 
the  fencing  became  broken.  The  plaintiff 
complained  of  the  dangerous  state  of  the 
raachinery.  and  was  promised  that  the  fen- 
cing should  be  restored.  The  plaintiff,  con- 
tinuing in  the  service  on  the  faith  of  that 
promise,  was  injured  without  negligence  on 
his  part.  The  judgment  of  the  exchequer 
chamber  that  the  defendant  was  liable  for 
the  injury  was  affirmed  on  the  ground  that 
the  defendant,  independently  of  any  statu- 
tory duty,  was  negligent  in  not  repairing 
the  fencing  of  the  machinery,  and  that  the 
plaintiff  had  a  right  to  rely  on  the  promise 
to  repair  and  continue  in  the  service,  exer- 
cising due  care.  Thomas  v.  Quarter maine, 
L.  R.  18  Q.  B.  Div.  685,  was  brought  upon 
the  employers'  liability  act  of  1880.  Sec- 
tion 1  of  that  act  provided  that,  ''where, 
after  the  commencement  of  this  act,  per- 
sonal injury  is  caused  to  a  workman :  ( 1 ) 
By  reason  of  any  defect  in  the  condition  of 
the  ways,  works,  machinery,  or  plant  con- 
nected with  or  used  in  the  business  of  the 
employer,"  and  in  four  specified  instances 
by  reason  of  negligence  of  others  in  the  em- 
ployer's service, — "the  workman  shall  have 
the  same  right  of  compensation  and  reme- 
dies against  the  employer  as  if  the  work- 
man had  not  been  a  workman  of,  nor  in  the 
service  of,  the  employer,  nor  engaged  in  his 
work."  In  that  case  the  defendant  was  the 
owner  of  a  brewery  in  which  was  a  vat  full 
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of  scalding  liquid,  round  which  there  was  a 
rim  16  inches  high,  and  near  it  a  boiling 
vat.  The  plaintiff  attempted  to  pull  a 
board  from  under  the  latter,  which  came  out 
more  easily  than  he  expected,  so  that  he  fell 
back  into  the  scalding  fluid  and  was  in- 
jured. It  was  held  by  Bowen  and  Fry,  L. 
J  J.  (Lord  Esher,  M.  R.,  dissenting),  that 
the  defense  arising  from  the  maxim,  Volen- 
:  ti  non  fit  injuria,  had  not  been  affected  by 
the  employers'  liability  act,  and  applied  to 
the  circumstances  of  that  case;  that  there 
was  therefore  no  evidence  of  negligence 
arising  from  a  breach  of  duty  on  the  part 
of  the  defendant  toward  the  plaintiff^  and 
that  the  plaintitf  was  not  entitled  to  recover. 
It  will  be  noticed  that  the  act  imposed  no 
specific  obligation  on  the  employer  to  fence 
or  guard  machinery,  and  that  its  declared 
object  was  to  place  a  workman  injured  by 
reason  of  any  defect  in  the  way-<,  works, 
nmchinery,  or  plant  connected  with  or  used 
in  the  business  of  the  employer  in  the  same 
position  as  a  stranger  lawfully  on  the  prop- 
erty by  the  invitation  of  the  occupier.  The 
difference  between  an  action  arising  upon 
this  act  and  one  founded  upon  the  violation 
of  a  particular  and  definite  duty  imposed 
by  statute  is  repeatedly  recognized  in  the 
opinions  of  Bowen  and  Fry,  L.  ^J.  For  in- 
stance, it  is  said  by  the  former:  **It  is,  no 
doubt,  true  that  the  knowledge  on  the  part 
of  the  injured  person  which  will  prevent  him 
from  alleging  negligence  against  the  occu- 
pier must  be  a  knowledge  under  sucli  cir- 
cumstances as  leads  necessarily  to  the  con- 
clusion that  the  whole  risk  was  voluntarily 
incurred.  The  maxim,  be  it  observed,  is 
not.  Scienti  non  fit  injuria,  but  Volenti.  It 
is  plain  that  mere  knowledge  may  not  be  a 
conclusive  defense.  There  may  be  a  per- 
ception of  the  existence  I  of  the  danger  with- 
out comprehension  of  the  risk,  as  where  the 
workman  is  of  imperfect  intelligence,  or, 
though  he  knows  the  danger,  remains  im- 
perfectly informed  as  to  its  nature  and  ex- 
tent. There  niay,  again,  be  concurrent 
facts  which  justify  the  inquiry  whetlier  tho 
risk,  though  known,  was  really  encountered 
voluntarily.  The  injured  person  may  have 
had  a  statutory  right  to  protection,  as 
where  an  act  of  Parliament  requires  ma- 
chinery to  be  fenced."  And  Fry,  L.  J.,  re- 
fers to  the  same  important  distinction  when 
he  says:  ''Knowledge  is  not  of  itself  con- 
elusive  of  tlie  voluntary  character  of  the 
plaintiff's  actions.  There  are  cases  in  which 
the  duty  of  the  master  exists  independently 
of  the  servant's  knowledge,  as  where  there 
is  a  statutory  duty  to  fence  machinery." 
Brit  inn  v.  Great  M'estern  Cotton  Co.  L.  R. 
7  Kxcli.  130,  was  decided  upon  this  state  of 
facts:  B..  aged  twenty-two,  was  employed 
by  the  defendants,  the  owners  of  a  "fac- 
tory," within  the  meaning  of  7  &  8  Vict, 
chap.  15,  to  grease  the  bearings  between  the 
ily  and  spur  wheels  of  a  steam  engine  in 
their  engine  house.  In  order  to  do  the 
work,  he  had  to  stand  on  a  wall  2  feet  3 
inches  thick,  in  a  cavity  made  for  the  pur- 
pose; the  fly  wheel  being  on  his  left  hand, 
revolving  in  a  "wheel  race"  in  the  engine 


948 


Indiak^a  Suprem£  Court. 


June, 


house,  and  the  spur  wheel  on  his  right  hand, 
revolving  in  another  room  in  the  factory. 
The  t^'o  wheels  revolved  in  parallel  planes, 
the  distance  between  them  being  2  feet  10 
inches.  There  was  no  fence  alone  the  wall 
edge  of  the  wheel  race  on  which  B.  was 
placed  to  do  his  work;  and  the  fly  wheel 
(near  to  which,  however,  children  or  young 
persons  were  not  liable  to  pass  or  be  em- 
ployed) was  unfenced.  At  the  time  of  the 
accident,  B.  had  been  at  work  for  five  days. 
On  the  sixth  morning  he  was  caught  by  the 
fly  wheel,  whirled  into  the  air,  and  killed. 
At  the  trial  of  an  action  by  his  widow  and 
administratrix  for  pecuniary  loss  sustained 
by  his  death,  the  jury  found  that  he  had 
not  been  guilty  of  contributory  negligence, 
either  in  undertaking  the  employment,  or 
whilst  engaged  upon  it,  and  returned  a  ver- 
dict for  the  plaintiff.  On  a  rule  to  set  it 
aside,  pursuant  to  leave,  on  the  ground  that 
there  was  no  statutory  duty  to  fence  the 
place  in  question,  and  that  the  deceased  had 
voluntarily  encountered  the  risk  incidental 
to  his  employment,  it  was  held:  First, 
that  the  defendants  were  bound,  under  7  & 
8  Vict.  chap.  15,  §  21,  to  fence  the  place 
where  B.  had  to  standi  it  being  near  the 
edge  of  a  wheel  race  not  otherwise  secured; 
and,  secondly,  that  the  dangerous  character 
of  the  employment  was  not  so  obvious  that 
he  must  necessarily  be  taken  to  have  known 
it;  that  circumstance  alone  was  not  enough 
to  constitute  him  a  "volunteer,"  in  such  a 
sense  as  to  exonerate  the  defendants  from 
liability  for  the  consequences  of  their  breach 
of  their  statutory  duty.  In  the  course  of 
his  opinion,  Bramwell,  B.,  says:  "But  now 
we  come  to  the  great  difficulty  in  the  case. 
Does  the  maxim,  Volenti  non  fit  injuria, 
apply?  I  think  not.  True,  Britton  was  in 
one  sense  volens.  He  need  not  have  gone 
where  he  did.  But  he  must  not  only  be  a 
volunteer  in  the  sense  that  he  went  there 
when  he  might  have  stopped  away,  but  it 
must  clearly  appear  that  he  went  volunta- 
rily with  a  full  knowledge  and  understand- 
ing of  the  risk.  It  is  suggested  he  must 
have  known  it.  I  doubt  it.  The  jury  have 
found  him  not  guilty  of  contributory  negli- 
gence either  in  going  or  being  there,  and  I 
cannot  say  they  were  wrong.  I  do  not  my- 
self see  tliat  the  place  was  necessarily  dan- 
gerous. At  any  rate,  the  deceased  may 
well  have  tliought  it  was  not.  Indeed,  the 
accident  seems  to  have  resulted,  not  from 
the  necessarily  dangerous  character  of  the 
place,  but  fVom  some  misfortune  which 
might  have  happened  anywhere.  It  is  fur- 
ther contended  that  at  any  rate  the  deceased 
knew  the  danger  as  well  as  his  employers. 
That  may  be  doubtful  in  fact,  for  he  seems 
not  to  have  been  a  skilled  workman,  but  a 
coal  trimmer.  Assuming,  however,  that  he 
did  share  his  employers'  knowledge,  it  must 
be  remembered  that  the  liability  of  the  de 
fendants  here  is  not  at  common  law,  but  by 
statute.  They  are  in  default  to  begin  with, 
and  the  mere  circumstance  that  the  deceased 
entered  on  a  dangerous  employment  does  not 
exonerate  them,  unless  he  knew  the  nature 
of  the  risk  to  which  in  consequence  of  that 
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default  he  was  exposed."  In  Baddeley  t. 
Granville,  L.  R.  19  Q.  B.  Div.  425,  the  same 
principle  is  affirmed  even  more  positively 
than  in  the  cases  already  mentioned.  It  is 
there  said  by  Wills,  J.,  that  "an  obligation 
imposed  by  statute  ought  to  be  capable  of 
enforcement  with  respect  to  all  future  deal- 
ings between  parties  affected  by  it.  As  to 
the  result  of  past  breaches  of  the  obliga- 
tion, people  may  come  to  what  agreemeats 
they  like ;  but,  as  -to  future  breaches  of  it, 
there  ought  to  be  no  encouragement  given  to 
the  making  of  an  agreement  between  A  and 
B  that  B  shall  be  at  liberty  to  break  the 
law  which  has  been  passed  for  the  protec- 
tion of  A.  Such  an  ^agreement  might  be  il- 
legal, though  I  do  not  hold,  as  a  matter  of 
law,  that  it  would  be  so.  But  it  seems  to 
me  that  if  the  supposed  agreement  between 
the  deceased  and  the  defendant,  in  conse- 
quence of  which  the  principle  of  Volenti  non 
fit  injuria  is  sought  to  be  applied,  comes  to 
this :  that  'the  master  employs  the  servant 
on  the  terms  that  the  latter  shall  waive  the 
breach  by  the  master  of  an  obligation  im- 
posed on  him  by  statute,  and  shall  connive 
at  his  disregard  of  the  statutory  obligation 
imposed  on  him  for  the  benefit  of  others  as 
well  as  of  himself, — such  an  agreement 
would  be  in  violation  of  public  policy,  and 
ought  not  to  be  listened  to.  On  that 
ground  there  is  much  to  be  said  in  favor  of 
the  opinion  expressed  in  the  court  of  ap- 
peals, that,  where  there  has  been  a  breach 
by  a  defendant  of  a  statutory  obligation, 
the  maxim,  Volenti  non  fit  injuria,  has  no 
application."  See  also  Oroves  v.  Wimbome 
[1898]  2  Q.  B.  402,  67  L.  J.  Q.  B.  N.  S.  862: 
Smith  V.  Baker  [1891]  A.  C.  325. 

From  these  and  other  cases  of  similar  im- 
port in  the  English  courts  the  following 
rules  have  been  deduced:  "Where  a  stat- 
ute of  a  public  chfiracter  prescribes  in  re- 
gard to  a  class  of  persons  the  performance 
of  certain  acts  as  reasonable  precautions 
for  the  health  or  safety  of  a  class  of  persons 
having  to  do  with  them,  the  neglect  of  such 
a  statutory  precaution  gives  a  right  of  ac- 
tion to  any  person  within  the  scope  of  the 
intended  benefit  who  by  reason  of  the  neg- 
lect suffers  damage  of  the  kind  intended  to 
he  provided  against."  "The  maxim.  Volen- 
ti non  fit  injuria,  is  not  applicable  in  cases 
where  the  injury  arises  from  the  breach  of 
a  statutory  duty.  Mere  knowledge  on  thi? 
part  of  the  servant  that  the  plant  employed 
was  def^tive  and  dangerous  will  not  neces- 
sarily be  construed  as  amounting  to  a  vol- 
luitai-y  undertaking  of  a  particular  risk.'' 
19  English  Ruling  Gases,  42;  17  Exigliah 
Ruling  C-ases,  212.  Many  American  courts 
have  expressed  similar  views.  Litchfield 
Coal  Co.  V.  Taylor,  81  111.  590;  Catlett  v. 
Y(yung,  143  111.  74,  32  N.  E,  447 ;  Durant  r. 
Lexington  Coal  Min.  Co.  97  Mo.  62,  10  S. 
\V.  484;  Simpson  v.  Tfew  York  Rubber  Co, 
80  Hun,  415,  30  N.  Y.  Supp.  339;  Narra 
more  v.  Cleveland,  C.  C.  d  St.  L.  R.  Go.  48 
L.  R.  A.  08,  37  C.  C.  A.  499,  96  Fed.  298: 
Landgraf  v.  Kuh,  188  111.  484,  69  N.  E.  501 : 
CarterinUe  Coal  Co.  v.  Abbott,  181  111.  495. 
55  X.   E.   131;   Spring   Valley  Coal  Co.  v. 
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Rouat,  196  111.  156,  63  N.  E.  649.  The 
same  doctrine  has  been  recognized  in  thia 
state.  Buehner  Chair  Co,  v.  Feulner  (Ind. 
App.)  63  N.  E.  239;  D.  H.  Dams  Coal  Co, 
V.  Pollafid,  168  Ind.  — ,  62  N.  E.  492.  In 
the  case  last  cited  it  is  said:  "A  definite 
standard  [of  care]  was  fixed  by  the  legisla- 
ture. It  is  the  duty  of  the  employer  to  use 
the  very  means  named  in  the  statute.  He 
is  not  at  liberty  to  adopt  others,  though  in 
his  opinion  they  are  more  efficacious  than 
those  prescribed  by  the  lawmakers.  How, 
then,  can  there  be  any  lawful  basis  for  an 
agreement,  implied  or  express,  that  the  em- 
ployer shall  violate  the  law,  and  that  the 
emplovce  shall  be  remediless?"  The  case  of 
Knisley  v.  Pratt,  148  N.  Y.  372,  32  L.  R.  A. 
367,  42  N.  E.  986,  is  directly  in  conflict  with 
the  rules  established  by  the  English  cases, 
and  adopted  by  the  courts  of  this  country  in 
Illinois,  Missouri,  Ohio,  and  Indiana.  The 
court  says:  "We  are  of  opinion  that  there 
is  no  reason,  in  principle  or  authority,  why 
an  employee  should  not  be  allowed  to  as- 
sume the  obvious  risks  of  the  business  as 
well  under  the  factory  act  as  otherwise. 
There  is  no  rule  of  public  policy  which  pre- 
vents an  employee  from  deciding  whether, 
in  view  of  increased  wages,  the  difficulties 
of  obtaining  employment,  or  other  sufficient 
reasons,  it  may  not  be  wise  and  prudent  to 
accept  employment  subject  to  the  rule  of 
obvious  risks.  The  statute  does,  indeed, 
contemplate  the  protection  of  a  certain  class 
of  laborers,  but  it  does  not  deprive  them  of 
their  free  agency  and  the  right  to  manage 
their  own  affairs."  In  the  earlier  case  of 
Willy  V.  MuLledy,  78  N.  Y.  310,  34  Am.  Rep. 
630,  the  court  held  that  the  discovery  by 
tenants  that  the  landlord  had  violated  his 
statutory  duty  to  provide  fire  escapes  did 
not  absolve  the  defendant;  that  the  tenants, 
after  making  the  discovery,  were  not  bound 
at  once  to  leave  the  house  and  go  into  the 
street.  "They  had  a  reasonable  time  to  look 
for  and  move  into  other  apartments,  and  by 
remaining  for  such  reasonable  time  they 
waived  nothing."  In  Huda  v.  America 
Glucose  Co.  164  N.  Y.  474,  40  L.  R.  A.  411, 
48  N.  E.  897  (p.  482,  164  N.  Y.,  p.  414,  40 
L.  R.  A.,  and  p.  899,  48  N.  E.),  it  was  said 
by  the  court  (Gray,  J.,  delivering  the  opin- 
ion) !  "Of  course,  it  is  not  to  be  under- 
stood from  what  has  been  said  that  it  nec- 
essarily, follows  that  employees  would  as- 
sume such  risks  connected  with  the  manage- 
ment of  the  business  as  would  result  from 
a  violation  by  the  employer  of  the  statute, 
in  a  neglect  to  provide  fire  escapes.  That 
presents  a  different  question."  In  the  pres- 
ent case  the  risk  existed  at  the  time  the  ap- 
pellant entered  the  employment.  Whatever 
it  was, — whether  great  or  slight,  obvious 
or  otherwise, —  it  resulted  from  the  failure 
of  the  employer  to  properly  guard  the  saw. 
But  we  cannot  say,  as  a  matter  of  law,  that 
the  use  of  the  saw  without  a  guard  appeared 
to  the  appellant  to  be  necessarily  danger- 
ous. The  position  of  the  saw  and  the  man- 
ner in  which  it  was  to  be  used  may  have 
seemed  reasonably  safe.  There  is  nothing 
iD  the  complaint  to  show  that  the  appellant 
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had  any  cause  to  think  the  saw  dangerous. 
The  complaint  does  not  allege  that  the  ap- 
pellant had  no  knowledge  of  the  fact  that 
the  saw  was  not  guarded,  or  that  he  did  not 
see  and  comprehend  such  danger  as  arose 
from  its  condition;  and,  in  an  action  upon 
§  9  of  this  statute,  this  averment  was  not 
necessary.  Xotwithstandit^  the  violation 
of  the  statute  by  the  employer,  it  would  be 
the  duty  of  the  employee  to  exercise  reason- 
able care  in  the  use  of  the  unguarded  saw; 
and,  if  his  own  negligence  contributed  to  the 
accident,  he  could  not  recover. 

!Many  important  questions  may  arise  un- 
der the  act  of  March  2,  1899,  generally 
known  as  the  "factory  act,"  and  we  do  not 
wish  to  l)e  understood  as  anticipating  or  de- 
ciding them.  What  we  decide  is  that  the 
complaint  in  this  case,  for  a  supposed  in- 
jury arising  under  §  9  of  that  act,  is  suffi- 
cient, without  an  averment  that  the  plain- 
tiff had  no  knowledge  of  the  unguarded  con- 
dition of  the  saw,  and  the  dangers  result- 
ing therefrom. 

Judgment  reversed^  with  instructions  to 
the  court  to  overrule  the  demurrer  to  the 
complaint,  and  for  further  proceedings  in 
conformity  to  this  opinion. 


William  H.  HART  et  al,  Appts., 

V, 

Delavan  SMITH  et  al. 


(. 


.Ind.. 


.) 


1.  The  frood  -will  of  a  bnalneaa  \m  sub- 
ject to  taxation  at  the  discretion  of  the 
legislature. 

2.  The  conatitntlonal  requirement  as 
to  taxation  of  property  is  not  self-exe- 
cuting, and  a  tax  cannot  be  laid  unless  the 
legislature  selects  the  particular  species  of 
property  to  I)ear  the  burden  of  it. 

3.  The  Koofl  -nrlll  that  attaches  to  the 
burliness  of  condnctlngr  a  ne^vspaper 
belonging  to  an  individual  or  a  copartnership 
is  not,  in  and  of  itself,  property  within  the 
meaning  of  a  constitutional  mandate  as  to 
taxation  of  property. 

«.  $$tHtutes  proT-ldlnnr  for  taxation 
should  be  construed  fvlthout  bias  or 
prejudice,  even  when  they  go  beyond  the 
constitutional  requirement,  and  the  courts 
should  lean  towards  strictness  only  to  the 
extent  of  the  presumption  that  the  legislature 
has  so  shaped  the  law  as.  without  ambiguity 
or  doubt,  to  bring  within  it  everything  that 
was  meant  to  be  embraced. 

5.  A  statute  providingr  for  the  taxation 
'•of  nil  property"  does  not  cover  good  will 
where  it  is  not  mentioned  in  the  section  de- 
fiulng  the  class  of  property  to  which  it  would 
properly  belong. 

6.  The  Kood  will  of  a  newspaper  pub- 
lished by  an  individual  or  partnership  can- 


NoTE. — For  taxation  of  good  will  of  foreign 
corporation  as  capital  employed  in  state,  see,  in 
this  series.  People  ex  rel.  A.  J.  Johnson  Co.  v. 
Roberts  (N.  Y.)  45  L. 'R.  A.  126. 

For  taxation  of  good  will  of  corporations  gen- 
erally, see  cases  In  note  to  State  Bd.  of  Bquallza- 
tion  V.  People  ea  rel.  Goggin   (111.)   ante,  566. 
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not  be  taxed  as  part  of  the  value  of  the  busi- 
ness where  there  is  no  provision  for  treating 
the  business  as  a  unit  for  purposes  of  taxa- 
tion. 

7.  Tlie  bona  fide  determination  hy  the 
•tate  board  of  tax  comnilKKtonerfi  that 
shares  of  stock  in  a  news-gathering  agency 
have  a  value  for  purposes  of  taxation  is  bind- 
ing on  the  courts. 

8.  Tlie  nimeNMnient  t»y  the  state  board 
of  tax  commiiislonerii  of  property  not 
subject  to  taxation  under  the  laws  of  the 
state  is  subject  to  collateral  attacic  in  the 
courts. 

9.  One  fvho  has  been  aaseMiied  lay  the 
Ktate  board  of  tax  commissioners  without 
the  extension  of  values  on  the  specific  items 
of  his  schedule  may  show  affirmatively  that 
he  was  assessed  with  an  item  not  taxable 
under  the  laws  of  the  state. 

10.  If  a  vtate  board  of  tax  commliiiilon- 
ers  addM  to  an  mmeMMment  an  amount 
representing  in  part  property  not  subject  to 
taxation,  with  no  means  of  determining  what 
that  part  is,  the  whole  addition  will  be  set 
aside. 

(June  27,   1902.) 


API'EAL  by  defendants  from  a  judgment 
of  tlie  Superior  Court  for  Marion  Coun- 
ty in  favor  of  complainants  in  a  suit  to  en- 
join the  enforcement  of  a  tax  against  the 
good  will  of  complainants'  business.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cassini  C.  Hadley,  Merrill 
Moores,  and  Martin  M.  Hnss,  with  Mr. 
IXTilliam  I<.  Taylor,  Attorney  General,  for 
appellants : 

It  is  a  cardinal  principle  of  our  govern- 
mental system  that  all  property  shall  be 
taxed,  the  only  exceptions  being  a  very  few 
classes  specially  exempted  by  the  Constitu- 
tion, for  reasons  of  public  policy. 

Ind.  Const,  art.  10,  §  1;  Burns's  Rev. 
Stat.  1901,  U  193,  8408,  8410,  8411,  8421, 
8424,  8426.  8454,  8458,  8460,  8463;  Orr  v. 
Baker,  4  Ind.  86;  Conklin  v.  Cambridge 
City,  58  Tnd.  133;  Indianapolis  v.  McLean, 
8  Ind.  328:  Methodist  Episcoiml  Church  v. 
fjUis,  38  Ind.  3 :  Indianapolis  v.  Orand  Mas- 
ter,  etc.  of  Grand  Lodge,  25  Ind.  618. 

The  idea  of  property  consists  in  an  estab- 
lished expectation,  in  the  persuasion  of  be- 
ing able  to  draw  such  or  such  an  advantage 
from  a  thing  possessed,  according  to  the  na- 
ture of  the  case. 

1  Bentham.  Theory  of  Legislation,  p.  308. 

Good  will,  trade  name,  and  special  privi- 
leges pertaining  to  an  established  business 
are  property,  and  may  be  sold  or  trans- 
ferred. 

Bradbury  v.  Dickens,  27  Beav.  53;  Fenn 
v.  Bolles,  7  Abb.  Pr.  202 ;  Dayton  v.  Wilkes, 
17  How.  Pr.  510;  Wilmer  v.  Thomas,  74 
Md.  485,  13  L.  R.  A.  380,  22  Atl.  403:  Bar- 
ber V.  Cottneciieut  Mut.  L.  Ins.  Co.  15  Fed. 
312,  10  Cent.  L.  J.  362;  3  Kent,  Com.  p 
64;  1  Parsons,  Contr.  153;  Musselmam'a  Ap- 
peal, 62  Pa.  81,  1  Am.  Rep.  382;  Hammond 
V.  Douglas,  5  Ves.  Jr.  539;  Crawshay  v. 
Collins,  15  Ves.  Jr.  218;  Anderson,  Law 
■Diet,  title  Qood  Will;  Bitchcock  v.  Coker, 
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6  Ad.  k  El.  438 ;  Boice  v.  Searing,  6  Bosw. 
354;  Cruess  v.  Fessler,  39  Cal.  336;  Holmea^ 
B.  cf  U.  v.  Holmes,  B.  d  A.  Mfg.  Co,  37 
Conn.  278,  9  Am.  Rep.  324;  Fish  Bros. 
Wagon  Co.  v.  La  Belle'  Wagon  W,ork8,  82 
Wis.  546,  sub  nom.  Fish  Bros.  Wagon  Co. 
V.  Fish,  16  L.  R.  A.  453,  52  N.  W.  595: 
Williams  v.  Farrand,  88  Mich.  473,  14  L.  R. 
A.  161,  50  N.  W.  446;  Vonderbank  v. 
i<chmidt,  44  La.  Ann.  264,  15  L.  R.  A.  462. 
10  So.  610;  Myers  v.  Kalamazoo  Buggy  Co. 
54  Mich.  215,  52  Am.  Rep.  811,  19  N.  \V. 
961,  20  X.  VV.  545. 

Whatever  property  is  worth  for  purpose*, 
of  income  and  sale,  it  is  also  worth  for  pur- 
poses of  taxation. 

Adams  Exp.  Co.  v.  Ohio  State  Auditor, 
166  V.  S.  185,  41  L.  ed.  965,  17  Sup.  Ct. 
Rep.  004,  165  U.  S.  194,  41  L.  ed.  683,  17 
Sup.  Ct.  Rep.  306. 

Equity  will  not  interfere  until  the  aseess- 
ment  is  extended  on  the  collector's  book9. 

High.  Inj.  §  511 ;  Ottawa  Glass  Co.  v.  Me- 
CaUb.  81  111.  562;  Miller  v.  Granny,  13 
Mich.  540. 

An  injunction  will  not  lie  because  the 
plaintiffs'  property  is  assessed  when  other 
property  of  like  character  of  other  taxpay- 
ers has  not  been  assessed. 

SiatCy  Maxson,  Prosecutor,  v.  Segoine,  53 
X.  J.  L.  340,  21  Atl.  851 ;  State,  Whart(m. 
Prosecutor,  v.  Koster^  38  N.  J.  L.  308: 
Georgia  Midland  d  G.  R.  Co,  v.  State,  89 
Ga.  597,  15  S.  E.  301;  Story,  Const.  407; 
Coolev,  Const.  Liro.  6th  ed.  p.  85;  Ogden  v. 
Saunders,  12  Wheat.  290,  6  L.  ed.  632: 
People  ex  rcl.  Adsit  v.  Allen,  42  X.  Y.  384; 
Jar  rot  v.  Jarrot,  7  111.  1. 

Good  will  is  a  proper  subject  for  sale  or 
bequest,  and  passes  to  the  owner's  assignee 
in  bankruptcy. 

19  Cent.  L.  J.  362;  Dayton  v.  Wilkes,  17 
How.  Pr.  510;  Bradbury  v.  Dickens,  27 
Beav.  53;  Hitchcock  v.  Coker,  6  Ad.  &  El. 
438 ;  11  owe  v.  Searing,  6  Bosw.  358 ;  Mussel- 
man's  Appeal,  62  Pa.  81,  1  Am.  Rep.  382: 
Dougherty  v.  Van  Nostrand,  Hoffm.  Ch.  68: 
Partridge  v.  Menck,  2  Barb.  Ch.  101 ;  Wil- 
mer V.  Thomas,  74  Md.  485,  13  L.  R.  A.  380, 
22  Atl.  403 ;  Myers  v.  Kalamazoo  Buggy  Co. 
54  Mich.  215,  52  Am.  Rep,  811,  19  X.  W. 
061,  20  X.  W.  545. 

Messrs.  F.  "Winter  and  Clarenee  "Win- 
ter,  for  appellees: 

The  taking  of  appellees*  property  by  taxa- 
tion under  an  assessment  not  authorized  by 
law  isf  a  deprivation  of  property  without 
due  process  of  law^  within  the  prohibition 
of  the  14th  Amendment  to  the  Constitution 
of  the  United  States. 

1  Burns's  Rev.  Stat.  1894,  §  39:  Kunt: 
V.  Sumption,  117  Ind.  1,  2  L.  R.  A.  655,  19 
X.  E.  474;  Santa  Clara  County  v.  Southern 
P.  R.  Co.  118  U.  S.  394.  30  L.  ed.  118,  6 
Sup.  Ct.  Rep.  1132. 

The  action  of  the  said  board  of  tax  com- 
missioners in  assessing  and  taxing  the  value 
of  the  good  will  of  appellees'  business  anrl 
the  Associated  Press  membership  owned  by 
them,  while  the  value  of  the  good  will  of 
the  business  of  other  individuals  and  part- 
nerships, and  of  Associated  Press  member- 
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j>hips  owTied  by  other  individuals  and  part- 
nerships, was  not  assessed  and  taxed^  is  a 
denial  to  appellees  of  the  equal  protection  of 
ilie  laws  secured  to  them  by  the  14th 
Amendment  to  the  Constitution  of  the 
United  States. 

1  Burns's  Rev.  Stat.  1894,  §  39;  Williams 
v.  Mississippi,  170  U.  S.  225,  42  L.  ed.  1012, 
11)  Sup.  Ct.  Rep.  583;  Neal  v.  Delaware,  103 
r.  S.  370-397,  26  L.  ed.  567,  574;  Yick  Wo 
V.  Hopkins,  118  U.  S.  356,  30  L.  ed.  220,  6 
Sup.  Ct.  Rep.  1064. 

if  any  element  taken  into  consideration 
}jy  tlie  state  board  of  tax  commissioners  in 
increasing  the  assessment  of  appellees' 
property,  or  the  basis  of  such  assessment,  in 
iiuy  respect  was  illegal  or  wrongful,  and  the 
i'xtent  to  which  such  illegal  element  or  ba- 
sis affected  the  assessment  does  not  appear, 
SCI  that  it  may  be  eliminated,  the  entire  in- 
creas^ed  assessment  made  by  the  state  board 
must  fail. 

Haiila  Clara  County  v.  Southern  P.  R.  Co. 
1 18  U.  S.  394,  30  L.  ed.  118,  6  Sup.  Ct.  Rep. 
1132. 

The  constitutional  provision  as  to  assess- 
ment and  taxation  is  not  self-executing. 

mate  Board  of  Tax  Comrs.  v.  Holliday, 
130  Ind.  216,  42  L,  R.  A.  826,  49  N.  E.  14. 

The  only  personal  property,  for  the  list- 
inff,  assessment,  valuation,  and  taxation  of 
u  hich  any  provision  is  made  by  the  taxing 
laws  of  the  state,  is  specifically  defined  and 
<le scribed  by  statute. 

4  Burns's  Rev.  Stat.  1894,  §§  8411,  8460- 
8463;  3  Burns's  Rev.  Stat.  §§  8435-8458; 
i<tatc  Board  of  Tax  Comrs.  v.  Holliday,  150 
Ind.  216,  42  L.  R.  A.  826,  49  N.  E.  14;  Mil- 
Irr  V.  State,  121  Ind.  294,  23  N.  B.  94: 
Mchols  V.  State,  127  Ind.  406,  26  N.  E. 
S;J9;  United  States  v.  Buffalo  Park,  16 
lUatchf.  189.  Fed.  Cas.  No.  14,681. 

The  definition  and  specific  enumeration  of 
the  personal  property,  for  the  listing,  valu- 
ation, assessment,  and  taxation  of  which 
|, revision  is  thus  made,  excludes  good  will 
uH  an  incident  to  the  business. 

Wasson  v.  First  Sat.  Bank,  107  Ind.  206, 
8  N.  E.  97. 

Good  will  is  not  property  separate  and 
<iistinct  from  other  property,  and  has  no 
value  so  considered.  It  is  a  mere  incident 
to  real  estate  or  to  the  business. 

Raicson  v.  Pratt,  91  Ind.  9. 

Associated  Press  memberships  are  not 
property  within  the  meaning  of  the  taxing 
laws  of  the  state. 

San  Francisco  v.  Anderson,  103  Cal.  69, 
30  Pac.  1034;  Laicrence  v.  Times  Pub.  Co. 
00  Fed.  26;  Inter-Ocean  Pub.  Co.  v.  Asso- 
ciated Press,  184  111.  438,  48  L.  R.  A.  568, 
60  N.  E.  822. 

Gillett,  J.,  delivered  the  opinion  of  the 
■court: 

This  suit  involves  the  validity  of  an  as- 
Hessnjcnt  for  taxation  made,  on  appeal,  by 
the  state  board  of  tax  commissioners 
neainst  appellees,  Delavan  Smith  and 
Charles  R.  Williams,  as  partners  engaged 
in  the  publication  of  a  newspaper  known  as 
the  Indianapolis  News,  under  the  name  and 
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style  of  the  Indianapolis  News  Company. 
The  state  hoard  added  to  appellees'  assess- 
ment of  $47,657.31,  based  on  their  accounts 
and  tangible  personal  property,  all  of  which 
were  itemized,  the  additional  sum  of  $352,- 
340,  without  in  any  manner  indicating 
what  items,  if  any,  it  applied  to;  and  it  is 
charged,  in  effect,  that  said  increased  assess- 
ment was  l>ased  on  the  good  will  of  appel- 
lees' said  business,  and  on  their  membership 
in  a  news-gathering  corporation  known  as 
the  Associated  Press,  which  membership,  it 
may  be  inferred,  although  the  allegations  of 
the  complaint  are  somewhat  vague  upon  the 
subject,  was  based  on  appellees'  ownership 
of  eight  shares  of  the  stock  of  said  corpora- 
tion. It  is  not  necessary  to  set  out  any 
further  averments  of  the  complaint,  as  the 
case,  except  as  hereinafter  mentioned,  ha« 
been  argued  on  the  substantial  question  as 
to  the  authority  of  the  state  board  in  the 
j)remises.  Appellants  demurred  to  the  com- 
plaint below,  their  demurrer  was  overruled 
and  they  excepted.  As  they  elected  to  abide 
their  demurrer,  and  declined  to  plead  fur- 
ther ,  a  decree  was  rendered  in  appellees' 
favor. 

We  address  ourselves  first  to  the  deter- 
mination of  the  question  whether  the  good 
will  of  the  Indianapolis  News  Company  is 
subject  to  taxation. 

The  power  of  taxation  is  one  of  the  high- 
est attributes  of  sovereignty.  When  soci- 
ety erects  a  state,  creating  the  three  great 
departments  of  government, — the  legisla- 
tive, the  executive,  and  the  judicial, — it  is 
not  necessary  to  grant  to  the  legislative  de- 
partment the  power  of  taxation ;  for,  in  the 
absence  of  other  restriction,  that  authority 
vests  in  the  legislative  department  by  vir- 
tue of  the  general  grant  of  legislative  power. 
State  ex  ret.  Lcims  v.  Smith  (Ind.)  63  N.  E. 
25;  State  Bd.  Tax  Comrs.  v.  Holliday,  150 
Ind.  216,  42  L.  R.  A.  826,  49  N.  E.  14.  The 
Constitution  of  Indiana  ordains  that  "the 
j^eneral  assembly  shall  provide,  by  law,  for 
I  a  uniform  and  equal  rate  of  assessment  and 
I  taxation ;  and  .shall  prescribe  such  regula- 
!  tions  as  shall  secure  a  just  valuation  for 
,  taxation  of  all  property,  both  real  and  per- 
sonal, excepting  such  only,  for  municipal, 
educational,  literary,  scientific,  religious,  or 
charitable  purposes  as  may  be  specially  ex- 
empted by  law."  Const,  art.  10,  §  1.  This 
provision  requires  all  property  not  espe- 
cially authorized  to  be  exempted  to  be 
taxed,  but  beyond  it  there  is  room  for  the 
abundant  exercise  of  legislative  authority. 
Indeed,  the  question  as  to  the  right  to  sub- 
ject good  will  to  the  burden  of  taxation  is 
not  a  question  of  legislative  power,  but  a 
question  of  legislative  will. 

If  it  be  granted  that  good  will  is  prop- 
erty, yet  it  cannot  be  taxed  unless  the  gen- 
eral assembly  has  authorized  it.  Notwith- 
standing the  constitutional  requirement  as 
to  the  taxation  of  property,  yet  such  provi- 
sion is  not  self -executing,  and  a  tax  cannot 
bo  laid  unless  the  general  assembly  selects 
the  particular  species  of  property*^  to  bear 
the  burden  of  taxation.  Riley  v.  Western 
U,  Teleg.  Co.  47  Ind.  511;  Hyland  v.  Bra^l 
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Block  Coal  Co.  128  Ind.  336,  26  N.  E.  672; 
State  Board  Taw  Comra.  v.  Hollida^,  160 
Ind.  216,  42  L.  R.  A.  826,  49  N.  E.  14.  So, 
in  any  event,  the  question  is  one  of  legis- 
lative intent.  If,  however,  good  will  is 
property,  and  therefore  ought  to  be  taxed, 
then,  in  the  construction  of  the  legislative 
scheme  of  taxation,  we  ought  to  impute  to 
the.  general  assembly  an  intent  to  obey  the 
constitutional  mandate,  if  its  enactments 
fairly  admit  of  such  a  construction.  Orr  v. 
Baker,  4  Ind.  86;  Methodist  Episcopal 
Church  V.  Ellis,  38  Ind.  3;  Read  v.  Yeager, 
104  Ind.  195,  3  N.  E.  866.  We  therefore 
proceed  to  an  examination  of  the  question 
whether  good  will  is  property.  Despite 
the  almost  universal  reco^ition  at  the 
present  day  of  good  will  as  m  the  nature  of 
property,  the  law  on  this  subject  is  of  com- 
paratively recent  growth.  The  cases  great- 
ly confound  the  thing  itself  with  the  means 
of  transferring  it,  and  with  the  rights  an 
assignee  acquires  in  order  to  effect  that 
transfer.  There  is  a  kind  of  local  good 
will,  that  Lord  Eldon  characterized  as 
"nothing  more  than  the  probability  that  the 
old  customers  will  resort  to  the  old  place." 
Ci-utitoell  V.  Lye,  17  Ves.  Jr.  335,  346. 
Grood  will  of  this  character  may  inhere  in 
real  property,  and  give  to  it  additional 
value.  As  civilization  became  more  com- 
plex, the  realization  was  forced  upon  the 
courts  that  the  right  to  carry  on  an  estab- 
lished business,  and  to  represent  that  it 
was  the  old  business  that  was  carried  on, 
was  often  a  thing  of  value,  since  men  were 
willing  to  pay  for  the  privilege  and  to  con- 
tend for  it  at  the  forum ;  and  therefore  the 
courts  have,  by  evolutionary  processes,  so 
adjusted  themselves  to  conditions  as  to 
treat  such  privileges,  even  where  not  con- 
nected with  real  estate,  as  in  the  nature  of 
assets.  The  trend  of  authority  is  that  they 
will  be  so  regarded  and  protected,  not  only 
where  they  are  made  the  subject  of  express 
contract  in  connection  with  the  voluntary 
sale  or  the  bequest  of  a  business,  made  in 
connection  with  the  disposition  of  property, 
but,  except  where  the  business  is  of  a  pure- 
ly personal  character,  depending  for  its  ex- 
istence solely  upon  the  skill  of  the  person 
carrying  it  on,  that  such  interest  will  be 
protected  in  the  winding  up  of  the  partner- 
ship affairs  and  in  cases  of  compulsory 
sales.  On  many  questions  relative  to  the 
disposition  of  these  interests  there  is  a 
most  distressing  conflict  and  uncertainty  in 
the  adjudged  cases,  and  we  have  no  disposi- 
tion to  attempt  such  a  field.  Some  of  the 
cases  seem  to  treat  good  will  as  property, 
while  in  other  cases  courts  have  attained 
the  result  by  the  exercise  of  control  over 
the  assignor.'  In  cases  of  voluntary  trans- 
fers this  seems  eminently  proper,  since  it 
is  not  honest  to  sell  the  custom  and  steal 
away  the  customers;  to  pocket  the  price, 
and  then  to  recapture  the  subject  of  the 
sale.  See  Chadwich  v.  Covell,  151  Mass. 
190,  6  L.  R.  A.  839,  23  N.  E.  1068;  Trego 
V.  Hunt  [1896]  App.  Cas.  7.  We  regard  it 
as  clear,  however,  that  good  will  is  not,  in 
and  of  itself,  property,  but  that  it  is  an  in- 
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cident  that  may  be  attached  to,  or  in  aome 
cases  be  connected  with,  it.  In  Ra/wson  v. 
Pratt,  91  Ind.  9,  16,  it  was  said:  " 'Gocni 
will,'  as  property,  is  intangible,  and  merely 
an  incident  of  other  property.  It  waa  not 
in  this  case  an  incident  of  the  stock  of 
hardware,  tools,  and  machinery,  which  seen* 
to  have  been  the  only  tangible  property  pur- 
chased by  the  appellants  from  the  appel- 
lees." In  our  judgment,  in  a  case  of  this 
kind  the  transfer  of  a  good  will,  involving 
the  right  to  carry  on  the  old  business,  and 
to  represent  that  it  was  the  old  business 
that  the  purchaser  is  carrying  on,  is  really 
based,  not  so  much  on  the  sale  of  the  prop- 
erty that  is  itself  conveyed,  as  it  is  upon 
the  sale  of  the  business  as  a  going  concern. 
This  seems  to  be  the  view  of  the  Supreme 
Court  of  the  United  States,  as  expressed  ia 
Metropolitan  Nat,  Bank  v.  8t.  Louis  Des- 
patch Co,  149  U.  S.  436,  446,  37  L.  ed.  799, 
803, 13  Sup.  Ct.  Rep.  944,  947,  where  it  was- 
said:  "Undoubtedly  good  will  is  in  many 
cases  a  valuable  thing,  although  there  is 
difficulty  in  deciding  accurately  what  is  in- 
cluded under  the  term.  It  is  tangible  oolj 
as  an  incident  as  connected  with  a  goiii^ 
concerr  or  business  having  locality  or  name, 
and  is  not  susceptible  of  being  disposed  of 
independently.  ...  As  applied  to  a 
newspaper,  the  good  will  usually  attaches  to 
its  name,  rather  than  to  the  place  of  pub- 
lication." Assuming  these  statements  of 
the  Federal  Supreme  Court  to  be  the  law, 
as  we  are  disposed  to,  and  it  will  be  real- 
ized how  shadowy  a  thing  a  good  will  is  in 
the  case  of  a  newspaper.  As  Prof.  Parsons 
said  in  his  work  on  Partnership,  4th  ed.  § 
181:  **The  only  proper  signification  of  the 
word  must  be  that  benefit  or  advantage 
which  rests  only  on  the  good  will  or  kind 
and  friendly  feelings  of  others.  ...  It 
is  a  hope  or  expectation  which  may  be  rea- 
sonable and  strong,  and  may  rest  upon  a 
state  of  things  which  has  grown  up  through 
a  long  period,  and  been  promoted  by  large 
expenditures  of  money.  And  it  may  be 
wort^  all  the  money  it  has  cost,  and  a  great 
deal  more ;  but  it  is,  after  all,  nothing  more 
than  a  hope  grounded  on  a  probability." 
In  the  case  of  a  good  will  attaching  to  real 
property,  the  good  will  becomes  an  integral 
part  of  the  value  of  such  property;  and,  in 
the  case  of  a  corporation  possessing  a  good 
will,  the  value  thereof  may  find  a  reflex  in 
the  value  of  its  shares  of  stock.  We  hold,. 
however,  that  the  good  will  that  atta<^es 
to  the  business  of  conducting  a  newspaper 
belonging  to  an  individual  or  a  copartmr- 
ship  is  not,  in  and  of  itself,  property,  with- 
,  in  the  meaning  of  the  constitutional  man- 
I  date ;  and,  while  it  might  be  taxed,  since 
I  the  law  protects  it,  yet  the  a  priori  argu- 
;  ment  that  the  Constitution  commands  it  to 
be  taxed  is  gone.  We  think  that  this  is 
the  proper  doctrine  in  all  cases  where  good 
will  does  not  inhere  in  particular  tangible 
property.  We  therefore  approach  the  ques- 
tion whether,  in  the  absence  of  a  constitu- 
tional requirement  that  such  an  interest 
should  be  taxed,  there  is  otherwise  to  be 
found  in  existing  legislation  language  that^ 
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o£  its  own  force^  warrants  such  a  conclu- 
sion. 

Taxes  are  burdens  that  must  necessarily 
be  laid^  and  the  government  is  not  to  be  re- 
garded as  a  public  enemy  in  imposing  them. 
§uch  laws  ought  not  to  be  construed  from 
the  standpoint  of  the  taxpayer  alone  or  of 
the  government  alone.  The  real  question 
is,  What  was  the  intent  of  the  general  as- 
sembly? Whatever  may  be  the  rule  in  the 
construction  of  the  Federal  revenue  laws, 
where  severe  penalties  and  forfeitures  are 
often  attached,  we  think  that,  under  a  rev- 
enue system  like  ours,  it  is  the  duty  of  the 
courts,  even  in  construing  statutes  provid- 
ing for  taxation  that  go  beyond  the  consti- 
tutional requirement  that  all  property  shall 
be  taxed,  to  construe  such  statutes  without 
bias  or  prejudice,  and  that  in  such  cases 
the  courts  should  only  lean  towards  strict- 
ness to  the  extent  that  it  is  justifiable  on 
the  ground  that  it  is  to  be  fairly  and  justly 
presumed  that  the  general  assembly,  which 
possesses  a  power  so  comparatively  unre- 
strained in  its  force  and  searching  in  its 
extent  as  the  power  of  taxation,  has  so 
shaped  the  law  as,  without  ambiguity  or 
douDt,  to  bring  within  it  everything  that  it 
was  meant  should  be  embraced.  United 
fytates  V.  Breed,  1  Sunm.  159,  Fed.  Cas.  No. 
14,638;  United  States  v.  SapinkoWy  90  Fed. 
054;  Cooley,  Taxn.  273. 

It  is  contended  by  the  learned  attorney 
general  that  the  assessment  of  good  will  is 
warranted,  as  property,  under  the  general 
act  Concerning  taxation.  We  have  heretofore 
expressed  our  view  that  good  will  is  not 
property,  in  the  ordinary  sense  of  the  term,' 
but  we  proceed  to  examine  the  act  itself. 
By  such  act  the  general  assembly  has  pro- 
vided for  the  taxation  of  polls  and  prop- 
erty. It  is  declared  that  "all  property 
within  the  jurisdiction  of  this  state,  not  ex- 
pressly exempted,  shall  be  subject  to  taxa- 
tion.'* Burns's  Rev.  Stat.  1901,  §  8410. 
The  next  section  provides  that  personal 
property  shall  include  certain  described 
property,  not  mentioning  good  will.  We 
think  that  this  section,  whereby  the  general 
assembly  undertakes  to  define  the  claas  of 
property  that  comprehends  good  will,  if  it 
was  intended  to  be  treated  as  property  at 
all,  affords  strong  evidence  that  it  was  not 
intended  to  tax  it.  The  maxim,  Expressio 
unius  est  exclusio  alterius,  is  quite  appli- 
cable, in  view  of  the  legislative  definition. 
The  entire  act  is  silent  on  the  subject  of  the 
taxation  of  good  will,  as  an  incident  to  per- 
sonal property  or  otherwise,  as  applied  to 
any  such  case  as  this;  and  the  conclusion 
that  good  will,  as  such,  is  to  be  taxed,  could 
only  be  arrived  at  by  interpreting  the  act 
with  a  mind  bent  on  squeezing  everything 
out  of  it  that  its  words  do  not  necessarily 
>vithhold.  Certainly,  as  applied  to  a  case 
not  Tvithin  the  sweep  of  the  ccmstitutional 
requirement,  this  is  not  a  justifiable  method 
of  interpretation.  As  said  by  Mr.  Justice 
Story  in  United  States  v.  Wigglesworth,  2 
Story,  369,  373,  Fed.  Cas.  No.  16,690:  "It 
is,  a's  I  conceive,  a  general  rule  in  the  in- 
terpretation of  all  statutes  levying  taxes 
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or  duties  upon  subjects  or  citizens  not  to  ex- 
tend their  provisions,  by  implication,  be- 
yond the  clear  import  of  the  language  used, 
or  to  enlarge  their  operation  so  as  to  em- 
brace matters  not  specifically  pointed  out,, 
although  standing  upon  a  close  analogy.*' 
As  more  tersely  expressed  by  Mr.  Justice 
Nelson:  "Duties  are  never  imposed  on  the 
citizen  upon  vague  or  doubtful  interpreta- 
tions." Poxcers  v.  Barney,  5  Blatchf.  202^ 
203,  Fed.  Cas.  No.  11,361.  This  expresses 
the  view  of  the  courts  generally.  Ba/rt- 
ranft  v.  Wiegmann,  121  U.  S.  609,  616,  30 
L.  ed.  1012,  1015,  7  Sup.  Ct.  Rep.  1240; 
American  }fet  d  Twine  Co,  v.  Worthington, 
141  U.  S.  468,  35  L.  ed.  821,  12  Sup.  Ct. 
Rep.  55;  Adams  v.  Bancroft,  3  Sumn.  384, 
Fed.  Cas.  No.  44;  Sewall  v.  Jones,  9  Pick. 

1412;  Vichshurg  d  M,  R.  Go.  v.  State,  62 
Miss.    106 ;    Savannah  v.   Hartridge,  8   Ga. 

I  23;  Dean  v.  Charlton,  27  Wis.  522;  Ourr  v. 

\Scudds,  11  Exch.  190;  Wroughton  v.  Tur- 
tle, 11  Mees.  &  W.  561;  Williams  v.  Sangar, 
10  East,  66;  Denn  ex  dem.  Manifold  v.  Dia- 
mond, 4  Barn.  &  C.  243;  Tomkins  v.  Ashby, 
0  Barn.  &  C.  541;  Oriental  Bank  Corp.  v. 
Wright,  6  App.  Cas.  842;  Pryce  v.  Mon- 
mouthshire Canal  d  R,  Co,  4  App.  Cas.  197 ; 
Dawe^  V.  Heath,  3  C.  B.  937;  Gosling  v. 
Veley,  12  Q.  B.  328,  407;  Potter's  Dwarr 
Stat.  255. 

It  would  be  against  usage  to  tax  the 
good  will  of  a  partnership  or  individual. 
It  is  to  be  presumed  that  the  general  as- 
sembly was  familiar  with  the  fact  that  it 
had  been  the  practice  to  omit  to  tax  good 
will  in  such  cases,  and«  if  it  had  been  its 
purpose  so  to  do  in  the  enactment  of  the 
general  tax  law  of  1891,  the  circumstaiKMds 
called  upon  that  body  to  give  clear  expres- 
sion to  its  purpose.  Its  omission  in  that 
particular  can  only  be  construed  as  an  ac- 
quiescence in  the  practice  that  before  ob- 
tained. State  Bd,  Tax  Comrs.  v.  Hollida^,. 
150  Jnd.  216,  42  L.  R.  A.  826,  49  N.  E.  14. 
The  reasons  that  we  have  thus  far  advanced 
against  the  construction  of  the  taxation  act 
that  appellants  contend  for  may,  in  a  sub- 
srtantial  sense,  be  said  to  be  a  reiteration  of 
the  fallowing  view  of  Lord  Denman,  Ch.  J., 
ill  Burder  v.  Veley,  12  Ad.  &  El.  233,  247; 
"The  law  requires  clear  demonstration  that 
a  tax  is  lawfully  imposed.  No  act  of  Par- 
liament vests  in  the  parish  officers  such  a 
power  as  these  have  exercised,  or  recites 
that  such  a  power  exists  by  common  law  or 
custom.  No  book  of  Reports  aflirms  it. 
No  such  usage,  in  fact,  prevails  in  the  land. 
An  opposite  usage  prevails." 

Nor  can  we  uphold  the  assessment  as  a 
tax  on  the  property  as  a  unit.  In  the  case 
of  a  good  will  that  is  an  incident  of  land, 
the  increased  value  inheres  in  the  property 
itself;  and,  in  the  case  of  most  domestic 
corporations,  that  which  the  law  assesses, 
— their  stock, — if  worth  more  than  their 
tangible  property,  stands  for  all  that  the 
corporation  represents,  including  good  will. 
It  is  provided  by  statute  that,  for  the  pur- 
pose of  assessing  property  for  taxation,  a 
copartnership  shall  be  treated  as  an  in- 
dividual.    Burns's  Rev.  Stat.  1901,  §  8423. 


954 


Indiana  Supbemb  Goubt. 


JCNB, 


Id  either  case  the  schedule  contemplates 
that  the  various  items  shall  be  assessed 
feeparatcly.  Even  if  good  will  were  re- 
garded as  an  incident  of  personal  property, 
it  cannot  be  said  that  any  one  item  of  such 
property — as,  for  instance,  a  printing  pres^s 
— is  worth  any  more  because  it  belongs  to 
one  person  than  if  it  belonged  to  another. 
If  there  is  a  good  will  that  can  be  said  to 
be  an  incident  of  personal  property  at  all, 
it  must  be  an  incident  of  the  assembled 
items  of  personal  property  that  may  be 
said  to  constitute  the  tool  or  implement 
wherewith  the  business  is  carried  on,  and 
our  revenue  law  cannot  be  tortured  into  a 
■construction  that  authorizes  an  aggregat- 
ing of  personal  property.  Such  property, 
upon  the  plain  reading  of  the  schedule,  is 
required  to  be  distributed  among  the  appro- 
priate items  thereof.  The  good  will  of  a 
newspaper  conducted  by  an  individual  or 
copartnership  is  an  incident  of  the  business 
as  a  going  concern,  and,  as  the  business 
cannot  be  treated  as  a  unit,  it  follows  that 
this  is  a  case  where  the  general  assembly 
has  omitted  to  provide  a  regulation  where- 
by good  will  can  be  taxed.  State  Bd.  Tax 
Vomrs.  V.  Ilolliday,  150  Ind.  210,  234,  42 
L.  R.  A.  820,  49  X.  E.  14.  The  case  of 
Adams  Exp.  Co.  v.  Ohio  State  Auditor,  105 
U.  S.  H)4,  41  L.  ed.  083,  17  Sup.  Ct.  Rep. 
305,  on  petition  for  rehearing,  100  U.  S. 
185,  41  L.  ed.  905,  17  Sup.  Ot.  Rep.  004,— 
<;ited  by  appellants'  counsel,  is  not  in  point. 
That  case  settles  the  proposition  that  it  is 
competent,  under  statutory  authority,  to 
tax  as  a  unit  a  going  concern,  yet  the  case 
really  depends  upon  the  fact  that  the  state 
haa  enacted  such  legislation. 

As  to  the  element  of  appellees'  holding  of 
-shares  of  stock  in  the  Associated  Press,  we 
are  of  opinion  that,  if  the  case  rested  alone 
upon  the  complaint  that  appellees'  shares 
therein  were  taxed,  no  case  would  be  pre- 
sented for  our  interference.  We  do  not 
doubt  if  a  number  of  newspapers  enter  into 
an  agreement  that  each  will  provide  the 
other  with  news,  or  that  through  a  common 
agency  such  news  is  to  be  supplied  to  all, 
the  right  under  such  contract  is  not  a  sub- 
ject of  taxation  under  the  existing  statutes. 
Just  what  connection,  if  any,  the  shares  of 
stock  that  appellees  hold  has  with  the  privi- 
lege of  receiving  news,  does  not  appear; 
and  we  are  not  advised  as  to  what  service, 
if  any,  appellees  perform  as  payment,  in 
whole*  or  in  part,  for  the  advantage  that  they 
receive.  The  fact,  as  pleaded,  that  the 
court  of  la.st  resort  in  the  state  where  such 
<;orporation  is  organized  has  held  that  it  is 
bound  to  furnish  its  news  to  all  who  apply, 
on  the  same  terms  that  it  exacts  from  its 
members,  may  be  an  important  element 
tending  to  depreciate  the  value  of  such 
stock;  but  we  cannot  therefore  say  that  the 
stock  has  no  value,  since  a  person  who  had 
regularly  acquired  stock  in  the  corporation 
might  thereby,  without  contest,  receive  the 
attendant  privilege  upon  the  terms  fixed, 
while  an  outsider  might  have  to  vindicate 
his  right,  if  any,  bv  a  long  contest  in  the 
courts.  Burns's  Rev.  Stat.  1001,  §  8410, 
£8  L.  R.  A. 


that  is  quoted  above,  provides  that  all  prop- 
erty within  the  jurisdiction  of  this  state  not 
expressly  exempted  shall  be  subject  to  taxa- 
tion. The  next  section  contains  a  defini- 
tion of  ''personal  property"  for  the  purposes 
of  taxation,  and  among  other  items  of  per- 
sonal property  therein  mentioned  is  in- 
cluded **all  shares  in  foreign  corporations, 
except  national  banks,  owned  by  inhabi- 
tants of  this  state."  The  listing  of  such 
shares  is  also  provided  for  by  the  schedule. 
Burns's  Rev.  Stat.  1901,  §§  8400,  8463. 
Mr.  Cook,  in  his  valuable  work  on  Corpora- 
tions (vol.  2,  §  505),  says:  "It  is  undoubt- 
edly within  the  constitutional  power  of  the 
legislature  of  a  state  to  enact  a  statute 
that  persons  residing  in  that  state  who  are 
stockholders  in  a  corporation  created  by  an- 
other state  shall  be  taxed  on  their  shares 
of  stock  at  their  residence  within  the  for- 
mer state.  This  principle  of  law  is  based 
on  the  fact  that  shares  of  stock  are  per- 
sonal property;  that  they  are  distinct  from 
the  corporate  property,  franchises,  and  cap- 
ital stock;  that  they  follow  the  dom.icil  of 
their  owner,  like  other  personal  property; 
and  that  consequently  he  may  be  taxed 
therefor  wherever  he  may  reside.  It,  ac- 
cordingly, is  a  question  of  policy  and  ex- 
pediency with  a  state  whether  or  not  it 
will  tax  its  citizens  who  are  stockholders^ 
in  foreign  corporations."  It  is  not  mate- 
rial that  the  shares  of  stock,  as  such,  do 
not  directly  earn  money.  If  the  holding  of 
such  shares  is  the  basis  of  a  privilege  that 
in  and  of  itself  is  worth  money,  we  see  ni> 
reason  why  such  value  should  not  inhere 
in  such  shares.  The  fact  that  the  right,  if 
any,  the  stock  represents,  cannot  be  trans- 
ferred without  the  consent  of  the  Asso- 
ciated Press,  may  take  from  the  stock  a 
market  value,  but  it  may  have  a  value 
nevertheless.  Burns 's  Rev.  Stat.  1901,  $ 
8458,  provides  that  in  determining  the 
value  of  personal  property  the  township 
assessor  "shall  be  governed  by  what  is  the 
true  cash  value,  such  being  the  market  and 
usual  selling  price  at  the  place  where  the 
property  shall  be  at  the  time  of  its  liability 
to  assessment,  and  if  there  is  no  market 
value,  then  the  acual  value."  We  take  it. 
however,  that  counsel  for  appellees  would 
not  dispute  the  proposition  that,  if  the 
shares  of  stock  have  any  value,  they  are 
subject  to  taxation.  Counsel  evidently  rely 
upon  the  averment  that  the  shares  of*  stock 
"have  no  market  value  and  no  actual 
value."  If  this  were  true,  we  admit  that 
such  shares  ought  not  to  be  taxed.  But 
whether  they  had  or  no  is  a  question  of 
fact  that  the  state  board — a  body  having 
quasi-judicial  powers — was  required  to  de- 
terinine;  and  if,  without  fraud,  that  body 
has  determined  that  such  shares  had  a 
value,  then  this  court  has  no  power  to  re- 
view such  conclusion.  Pittsburgh,  C.  C.  d 
St.  L.  R.  Co.  V.  Backus,  133  Ind.  625,  653, 

33  X.  E.  432,  154  U.  S.  421,  38  L.  ed.  1031. 
14  Sup.  Ct.  Rep.  1114;  Youngstoitn  Bridge 
Co.  V.  Kentucky  d  I.  Bridge  Co.  64  Fed. 
441 :   McLeod  v.  Recevcur,  18  C.  C.  A.  188. 

34  U.  S.  App.  533,  71  Fed.  455;  State  Rail- 
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road  Tax  Cases,  92  U.  S.  575,  610,  sub  nom. 
Taylor  v.  Secor,  23  L.  ed.  603,  672;  Tern- 
jdeton  V.  Pierce  County^  25  Wash.  377,  65 
Pac.  553.  As  said  by  Mr.  Justice  Magru- 
■der  in  Burton  Stock  Cur  Co.  v.  Traeger,  187 
III.  9,  12,  58  N.  E.  418:  "The  determina- 
tion of  the  value  to  be  fixed  on  property  lia- 
ble to  be  assessed  Hs  not,  in  the  absence  of 
fraud,  subject  to  the  supei-vision  of  the  judi- 
cial department  of  the  state.' "  The  state 
board  may  have  nmde  a  mistake  of  fact  in 
determining  the  value  of  such  shares  of 
stock,  but  we  cannot  relieve  on  that  ground 
alone.  In  McLeod  v.  Recexeur,  18  C.  C.  A. 
188,  34  XJ.  S.  App.  533,  71  Fed.  455,  an  as- 
sessment by  said  board  was  attacked  on  the 
*;round  that  a  bridge  over  the  Ohio  river 
was  assessed  at  $200,000,  when  its  real 
value,  in  so  far  as  it  was  within  the  state 
of  Indiana,  was  only  $45,000.  It  was  fur- 
tlier  alleged  that  such  assessment  was  made 
by  said  state  board  by  mistake  and  misrep- 
resentation as  to  the  southern  boundary  of 
the  state  at  that  point.  In  disposing  of 
the  question  the  court  said:  "Here  there 
is  no  suggestion  of  fraudulent  conduct  upon 
the  part  of  the  board  of  equalization.  Its 
■otticers  were  charged  with  the  duty  of  as- 
ticssing  the  value  of  the  property  of  the 
bridge  company  lying  within  the  state  of 
Indiana.  They  did  not  seek  or  attempt  to 
make  any  assessment  upon  property  with- 
out the  lK)undaries  of  the  state.  It  was 
their  duty  to  ascertain  the  extent  of  the 
property  of  the  bridge  company  lying  with- 
in the  state,  and  to  declai-e  its  fair  value. 
It  is,  in  effect,  charged  that  they  committed 
iin  error  of  judgment,  being  misled  to  be- 
lieve that  the  boundary  line  of  the  state 
was  below  low-water  mark  in  the  Ohio  riv- 
er, and  so  placed  upon  the  property  lying 
within  the  state  a  greater  valuation  than 
they  otherwise  would  have  done;  in  other 
words,  that,  through  a  mistake  of  fact  and 
error  of  judgment,  the  property  of  the 
bridge  company  lying  within  the  state  was 
excessively  valued.  The  board  of  equaliza- 
tion had,  however,  jurisdiction  of  the  sub- 
ject-matter, and,  as  observed  by  Chief  Jus- 
tice Ryan,  *had  jurisdiction  to  commit  the 
error;'  and  its  determination,  however  erro- 
neous, cannot  be  impugned  collaterally. 
Jurisdiction  existing,  any  order  or  judg- 
ment is  conclusive  in  respect  of  its  own  va- 
lidity in  a  dispute  concerning  any  right  or 
title  to  be  derived  through,  or  anything 
done  by  virtue  of,  its  authority.  It  is  true 
that,  with  respect  to  these  special  tribu- 
nals for  assessment  of  property,  evidence 
of  excessive  valuation  iB  sometimes  admit- 
ted ;  but  it  is  so  received  in  connection  with 
other  testimony  to  establish  a  charge  of 
fraudulent  conduct  on  the  part  of  the 
board."  Judge  Showalter  dissented  in  the 
above  case  on  the  groimd  that  the  state 
Iioard  had  no  jurisdiction  to  assess  prop- 
erty in  Kentuck-y,  but  the  case  probably 
rests  on  the  ground,  expressed  in  the  opin- 
ion, that  the  board  "did  not  seek  or  attempt 
±o  make  any  assessment  upon  property 
-without  the  boundaries  of  the  state." 

The  questions  involved  in  this  case  that 
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have  been  argued  by  the  respective  parties 
have  been  questions  that  went  to  the  mer- 
its of  the  right  of  the  state  l)oard  of  tax 
commissioners  to  tax  the  appellees,  and,  as 
the  parties  stand  in  the  attitude  of  waiv- 
ing all  questions,  we  have  been  disposed  to 
consider,  so  far  as  we  could  properly  do  so, 
the  substantial  questions  in  the  case;  but 
it  is  insisted  by  an  amicus  curicB,  who,  by 
leave  of  court,  has  filed  a  brief,  that  the  ef- 
fort of  such  board  to  tax  the  good  will  of 
appellees'  business  ought  also  to  be  upheld, 
because  this  proceeding  is  a  collateral  at- 
tack on  the  action  of  the  board.  Although 
ouch  board  is  composed  of  men  who,  for  the 
most  part,  otherwise  occupy  high  official 
station,  and  although  such  board  performs 
duties  of  verj'  great  importance  to  the  state, 
yet  such  tribunal  is  nevertheless  one  of 
granted  powers;  and,  if  it  acts  without  ju- 
risdiction, the  courts  have  the  power  to  ar- 
rest the  consequences  of  its  acts.  In  State 
lid.  Tax  Comrs.  v.  Holliday,  150  Ind.  216, 
42  L.  R.  A.  826,  49  N.  E.  14,  this  court  sus- 
tained a  proceeding  to  enjoin  the  state 
board  from  listing  and  valuing  the  life  in- 
surance policies  for  taxation  that  were 
held  by  the  appellees  in  said  action.  In 
Seiwur  V.  Ruth,  140  Ind.  318,  321,  39  N.  E. 
946,  947,  this  court,  in  answer  to  the  claim 
that  the  appellee  therein  was  precluded  by 
the  action  of  a  county  board  of  review, 
said:  **When  we  have  found  that  the  prop- 
erty was  not  within  the  jurisdiction  of  the 
state,  we  have  found  the  absence  of  an  ele- 
ment necessary  to  the  validity  of  the  board's 
action,  and  in  such  case  the  action  is  void, 
and  may  be  attacked  collaterally."  The 
proposition  that  a  court  of  equity  will  en- 
join when  there  is  no  jurisdiction,  finds 
support  in  the  authorities  without  this 
state.  Santa  Clara  County  v.  Southern  P. 
R.  Co.  118  U.  S.  394,  30  L.  ed.  118,  6  Sup. 
Ct.  Rep.  1132;  Central  P.  R.  Co.  v.  Califor- 
nia, 162  U.  S.  91,  114,  40  L.  ed.  903,  911,  16 
Sup.  Ct.  Rep.  766;  Wade  v.  Craven  County, 
74  N.  C.  81;  St.  Mary's  Gas  Co.  v.  Elk 
County,  191  Pa.  458,  43  Atl.  321;  Keokuk 
tC-  H.  Bridge  Co.  v.  People  ex  rcL  County 
Treasurer,  161  111.  132,  43  N.  E.  691 ;  Maw- 
u:ell  V.  People  ex  rel.  Freise,  189  III.  546. 
d[)  N.  E.  1101;  Montis  v.  McQuiston,  107 
Iowa,  651,  78  N.  W.  704;  Poe  v.  Howell 
(N.  M.-)  67  Pac.  62;  State  v.  Ernst  (Xev.) 
65  Tac.  7.  In  Central  P.  R.  Co.  v.  Califor- 
nia, 162  U.  S.  91,  114,  40  L.  ed.  903,  911,  16 
Sup.  Ct.  Rep.  766,  the  Supreme  Court  of  the 
United  States  said:  "Undoubtedly,  if  the 
Ward  of  equalization  had  included"^  what  it 
had  no  authority  to  assess,  the  company 
might  seek  the  remedies  given  under  the 
law  to  correct  the  assessment,  so  far  as 
such  property  was  concerned,  or  recover 
back  the  tax  thereon,  or,  if  those  remedies 
were  not  held  exclusive,  might  defend 
against  the  attempt  to  enforce  it."  Judge 
Coolcy  recognizes  that  the  coui'ts  will  re- 
lieve from  the  assessment  when  some  prin- 
ciple of  law  is  violated  in  making  it.  and 
when  the  complaint  is  not  merely  of  an  er- 
|ror  in  judgment.  Cooley,  Taxn.  pp.  748, 
777,    and    notes    on    pages    750,    776.     We 
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tliink  that  in  a  case  of  this  kind  it  is  not 
proper  to  apply  the  rule  that  obtains  when 
a  judgment  is  collaterally  attacked, — ^that 
the  intirmity  must  appear  on  the  face  of  the 
record.  These  proceedings  are  summary, 
and,  to  a  large  extent,  informal,  and  there 
are  no  pleaxlings  that  tend  to  make  the  ques- 
tion decided  certain.  It  is  proper,  in  a 
case  like  this,  where  values  have  not  been 
extended  on  the  specific  items  of  the  tax- 
payer's schedule,  to  show  affirmatively  that 
he  was  assessed  with  an  item  that  was  not 
taxable  under  the  laws  of  the  state.  This 
oould  be  done  without  ccAtradictins  in  any 
way  the  record  that  the  board  made,  if  we 
may  assume  that  the  averments  of  the  com- 
plaint are  true.  The  following  cases,  by  im- 
plication, at  least,  support  this  view: 
Pittsburgh,  C.  C.  d  8t.  L.  R.  Co,  v.  Backus, 
154  U.  S.  421,  38  L.  ed.  1031,  14  Sup.  Ct. 
Rep.  1114;  Central  P.  R.  Co,  v.  California, 
162  U.  S.  112,  40  L.  ed.  910,  16  Sup.  Ct. 
Rep.  706,  106  Cal.  576,  38  Pac.  905.  In 
Santa  Clara  County  v.  Southern  P,  R,  Co. 
118  U.  S.  394,  30  L.  ed.  118,  6  Sup.  Ct.  Rep. 
1132,  the  question  was  whether  the  state 
board  of  California  had  included  within  the 
assessment  of  defendant  in  error  certain 
fences  along  its  right  of  way  that  the  board 
had  no  power  to  assess  against  it.  No  rec- 
ord of  the  assessment  as  made  by  the  board 
was  introduced,  and  no  other  documentary 
evidence  of  such  assessment  was  offered,  ex- 
cept the  official  communication  of  said 
board  to  the  local  assessor,  which  showed 
only  the  aggregate  valuation  of  the  com- 
pany's franchise,  roadway,  roadbed,  rails, 
and*  rolling  stock.  The  trial  court  made  a 
special  finding  in  which  it  found  that  said 
board  "did  knowingly  and  designedly  in- 
clude in  the  valuation  of  said  roadway  the 
value  of  fences  erected  upon  the  line  be- 
tween said  railway  and  the  land  of  coter- 
minous proprietors."  In  passing  upon  the 
question  thus  presented,  the  Supreme  Court, 
at  page  416,  118  U.  S.,  30  L.  ed.  118,  page 
1142,  6  Sup.  Ct.  Rep.,  said:  "It  appears, 
as  already  stated,  from  the  evidence,  that 
the  fences  were  included  in  the  valuation 
of  the  defendants'  property,  but  xmder  what 


head — whether  of  franchise,  roadway,  or 
roadbed— does  not  appear.  Nor  can  it  be 
ascertained  with  reasonable  certainti',. 
either  from  the  assessment  roll  or  frc«i 
other  evidence,  what  was  the  aggregate  val- 
uation of  the  fences,  or  what  part  of  such 
valuation  was  apportioned  to  the  respective 
counties  through  which  the  railroad  wa» 
operated.  If  the  presumption  is  that  the 
state  board  included  in  its  valuation  only 
such  property  as  it  had  jurisdiction  under 
the  state  Constitution  to  assess,  namely, 
such  as  could  be  rightfully  classified  under 
the  heads  of  franchise,  roadway,  roadbed, 
rails,  or  rolling  stock,  that  presumptioD 
was  overthrown  by  proof  that  it  did  in  fact 
include  under  some  one  or  more  of  those 
heads  the  fences  in  question.  It  was  then 
incumbent  upon  the  plaintiff,  by  satisfac- 
tory evidence,  to  separate  that  which  was 
illegal  from  that  which  was  legal, — assum- 
ing, for  the  purposes  of  this  case  only,  that 
the  assessment  was  in  all  other  respects 
legal, — and  thus  impose  upon  the  defend- 
ant the  duty  of  tendering,  or  enable  the 
court  to  render  judgment  for,  such  amount, 
if  any,  as  was  justly  due."  It  was  further 
held  by  the  court  that  the  whole  assessment 
was  invalid,  as  it  could  not  be  determined 
what  was  the  amount  of  that  part  of  the 
assessment  that  was  valid. 

It  is  our  conclusion,  as  it  is  alleged  that 
the  good  will  of  appellees'  business  was  as- 
sessed, and  as  there  is  no  means  of  deter- 
mining the  amount  of  that  portion  of  the 
increase  that  the  state  board  of  tax  com- 
missioners had  authority  to  add,  that  the 
action  of  said  board,  as  an  entirety,  in  so 
far  as  it  added  to  appellees'  aasessmort, 
was  properly  held  to  be  invalid. 

Appellees'  counsel  have  argued  the  ques- 
tion as  to  an  unlawful  diacriminatioii 
against  appellees  in  the  administraticHi  of 
the  tax  laws.  It  is  settled  that  the  court 
will  not  decide  a  constitutional  question 
when  it  can  perceive  another  gromid  on 
which  it  can  properly  rest  its  decision.  We 
therefore  decline  to  consider  this  question. 

Judgment  affirmed. 
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Virginia  R.  MOREY. 

( Ky ) 

1.  Punitive  dainaares  should  not  be  al- 
lowed for  wroD^rfnl  refusal  to  honor  a 
check,   in  the  absence  Of  actual  malice,  op- 

"~NoTE.— Xs  to~irabillty  of  bank  for  refusing 
to  pay  check  when  having  funds  therefor,  see 
also,  in  this  series,  Schaffner  v.  Ehrman  (111.) 
15  L.  R.  A.  134,  and  note;  Svendsen  v.  State 
Bank  (Minn.)  31  L.  R.  A.  552;  Mt.  Sterling 
Nat.  Bank  v.  Greene  (Ky.)  32  L.  R.  A.  568; 
and  J.  M.  James  Co.  v.  Continental  Nat.  Bank 
(Tenn.)  51  L.  R.  A.  255. 
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prcsslon,  or  bad  motive  on  the  part  of  the 
bank. 

2.  Tbat  tbe  depositor  bad  it  vterromu 
cbfll  when  a  protested  check  was  retomed 
to  her  cannot  be  considered  in  awanting 
damages  for  refusal  to  pay  the  check. 

3.  A  student  In  a  Htrangge  city  may  re- 
cover, as  damaares  tor  j/wrongtul  re- 
fusal to  bonor  a  cbeck  given  In  pay- 
ment for  Instruction  and  materials,  for  sny 
time  lost,  or  any  expenses  Incurred,  or  any 
loss  of  business  or  Instruction  sustained  be- 
cause of  such  dishonor. 

(September  20,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Jefferson  Coim- 
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ty  in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  refusal  to  honor 
plaintiff's  check.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Me89r8.  Humphrey^  Burnett,  A  Hum- 
pHrey,  for  appellant: 

The  relation  of  the  bank  to  its  depositors 
is  that  of  debtor  and  creditor. 

Morse,  Banks  &,  Banking,  S  289;  Mt. 
Sterling  Nat.  Ba/nk  v.  Greene,  99  Ky.  263, 
32  L.  R.  A.  6G8,  35  S.  W.  911. 

The  motive,  in  a  case  of  contract,  is  not 
pertinent;  much  less  should  it  control  the 
amoimt  of  recovery. 

Sedgw.  Damages,  §  603. 

When  an  individual  or  a  corporation  re- 
fuses to  pay  an  honest  debt  at  maturity, 
the  damages  resultii^  therefrom  are  limited 
to  legal  interest.  The  submission  to  the 
juxy  of  the  question  of  punitive  damages 
was  error. 

Mt.  Sterling  Nat.  Bank  v.  Greene,  99  Ky 
^62,  32  L.  R.  A.  568,  35  S.  W.  911 ;  Brooke 
V.  Tradesmen's  Nat.  Bank,  69  Hun,  202,  23 
N.  Y.  Supp..  802. 

An  act,  to  be  considered  malicious,  must 
be  done  by  its  author  while  conscious  of  the 
\\rong  he  is  doing. 

Bromage  v.  Prosser,  4  Bam.  &  C.  247; 
Ferguson  v.  Kinnoull,  9  Clark  &  F.  321; 
Pa^e  V.  Gushing,  38  Me.  623;  19  Am.  &  Eng. 
Knc.  Law,  2d  ed.  p.  628;  Ohio  Valley 
Teleph.  Co.  v.  Meyer,  22  Ky.  L.  Rep.  36,  56 
S.  W.  673. 

Messrs.  R.  C«  Davis  and  J.  J.  Davis 
for  appellee. 

Holison,  J.,  delivered  the  opinion  of  the 
<'ourt : 

On  April  4,  1900,  Joseph  W.  Morey  de- 
posited with  appellant,  the  American  Na- 
tional Bank,  $150  to  the  credit  of  the  ap- 
pellee, Virginia  R.  Morey,  who  was  his  wife, 
in  the  latter  part  of  April,  Morey  raised  a 
<'heck  given  him  by  Belknap  &  Co.  from 
^800  to  $1,800.  and  drew  the  money  on  it 
from  appellant.  On  May  4th  he  committed 
suicide.  Appellant  settled  with  Belknap  & 
Co.  for  the  loss.  On  May  24th  appellee 
<1eposited  with  the  bank  $62  and  this  was 
credited  on  her  passbook  underneath  the 
$150  which  had  theretofore  been  entered  on 
it.  In  the  month  of  September,  1900,  she 
.was  in  Chicago,  Illinois,  taking  lessons  with 
Mrs.  Jjeonide  C.  Lavaron,  with  the  idea  of 
coming  back  to  Louisville,  and  doing  burnt- 
wood  work.  On  September  15th,  when  she 
had  been  there  one  week,  and  expected  to 
continue  a  month  longer,  she  gave  Mrs. 
Lavaron  a  check  for  $30  on  appellant,  to 
pay  for  two  weeks'  lessons  and  materials 
bought  of  her.  She  had  previously  drawn 
two  checks  for  $25  each,  which  had  been 
paid.  When  the  $30  check  reached  appel- 
lant, it  indorsed  on  it,  "Has  but  twelve  dol- 
lars to  her  credit,"  and  refused  to  pay  it. 
The  check  was  returned  to  Chicago,  and, 
after  passing  through  the  hands  of  the  dif- 
ferent indorsers,  was  returned  by  Mrs.  Lav- 
aron to  appellee.  She  was  among  stran- 
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gers,  had  no  friends  in  Chicago,  was  very 
much  mortified,  had  a  nervous  chill,  and  fi- 
nally had  to  be  taken  to  her  mother-in-law, 
at  £n£[lewood,  Illinois.  She  telegraphed  to 
Ix>uisville,  but  appellant  persisted  in  refus- 
ing to  pay,  and  finally  money  was  forward- 
ed to  her  from  some  relatives  in  Louisville, 
with  which  she  paid  Mrs.  Lavaron,  and,  as 
we  understand  the  evidence,  returned  to 
Louisville.  In  November  she  filed  a  suit 
against  appellant  to  recover  the  balance  of 
her  deposit,  and  also  filed  this  suit  to  re- 
cover damages  for  the  refusal  to  pay  the 
i  check  of  $30,  chaiiging  that  the  statement  of 
the  defendant  returned  with  the  check  was 
false  and  malicious,  made  with  the  intent 
to  injure  the  plaintiff;  that  by  reason  there- 
of her  credit  had  been  injured,  she  had  been 
greatly  humiliated,  and  had  endured  great 
mental  suffering,  to  her  damage  in  the  sum 
of  $1,000.  After  the  suit  to  recover  the  de- 
posit was  filed,  appellant  paid  to  her  the 
balance  due  as  shown  by  her  passbook,  $162^ 
and  filed  answer  in  the  suit  for  damases, 
denying  the  allegations  of  the  petition. 
That  case  was  tried  later,  resulting  in  a 
verdict  and  judgment  for  $600,  to  reverse 
which  this  appeal  is  prosecuted. 

The  reason  that  the  bank  did  not  pay  the 
check  was  that  it  conceived  the  idea  that 
the  $160  deposited  to  appellee's  credit  by 
her  husband  was  his  money,  and  that  it  had 
a  right  to  set  off  against  it  the  $1,000  it 
had  lost  by  reason  of  his  raising  the  Belk- 
nap check.  So  it  charged  off  the  $150  in 
her  account,  and  credited  it  to  his  account. 
But  it  gave  her  no  notice  of  this,  and  it 
ijianifestly  had  no  right  to  do  so,  as  far  as 
the  proof  shows.  The  court  instructed  the 
jury  that  if  at  the  time  the  check  was  pre- 
sented to  the  defendant  the  plaintiff  had 
Dioney  in  the  bank  deposited  to  her  credit 
suihcient  to  pay  the  check,  and  the  defend- 
ant refused  to  honor  it,  then  they  should 
find  for  her  such  a  sum  in  damages  as  would 
fairly  compensate  her  for  any  loss  or  im- 
pairment of  credit  she  sustained,  and  for 
any  humiliation  or  mortification  of  her 
feelings  she  had  been  subjected  to,  by  rea- 
son of  the  refusal  to  honor  her  check;  and 
if  the  defendant  maliciously  refused  to  hon- 
or the  check,  then,  in  addition  to  compensa- 
tory damages,  they  might  award  such  addi- 
tional sum,  by  way  of  punitive  damages,  as 
in  their  discretion  they  deemed  proper. 
The  propriety  of  these  instructions  is  the 
chief  question  on  the  appeal.  In  Mt.  Ster- 
ling Nat.  Bank  v.  Greene,  99  Ky.  262,  32  L. 
R.  A.  568,  35  S.  W.  911,  it  was  held  that  if 
a  bank  refuses  to  honor  the  check  of  its  cus- 
tomer without  sufficient  justification,  he 
has  his  action  for  damages  against  the 
bank;  citing  Morse,  Banks  &  Banking,  § 
458.  But  in  that  case  the  measure  of  dam- 
ages was  not  determined.  The  authorities 
are  uniform  that  the  relation  between  the 
bank  and  the  depositor  is  that  of  debtor  and 
creditor.  They  are  equally  uniform  that 
when  the  bank  fails  to  honor  the  check  of 
its  depositor,  when  he  has  funds  with  it 
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sufficient  to  pay  the  check,  a  right  of  action 
accrues  at  once,  and  that  the  recovery  is  not 
to  be  limited  to  nominal  damages.  Mr. 
Bishop  says  the  banker  for  this  may  be  sued 
in  tort,  though  the  wrong  is  believed  to  be 
without  name.  Bishop,  Noncontract  Law, 
§  491.  In  o  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
1060,  the  rule  as  to  the  measure  of  damages 
is  thus  stated:  "The  depositor,  by  proving 
special  los»s,  is  always  entitled  to  recover 
substantial  damages.  But  if  unable  to 
show  any  special  loss  or  injury,  the  better 
opinion  seems  to  be  that  he  would  still  be 
entitled  to  recover  such  moderate  damages 
as  the  juiy  should  judge  to  be  a  fair  and 
reasonable  compensation  for  the  injury 
which  he  must  have  sustained,  for  it  is  al- 
most impossible  for  a  check  to  be  dishonored 
without  reflecting  upon  the  character  and 
credit  of  the  drawer;  the  extent  of  the  in- 
jury being  within  the  peculiar  province  of 
the  jury  to  determine."  This  is  taken  from 
the  language  of  Lord  Campbell,  Ch,  J.,  in 
lioiiu  v.  steward,  14  C.  B.  595,  and  seems  to 
be  supported  by  the  later  cases  in  England 
and  in  this  country.  In  Patterson  v.  Ma- 
rine  Xat.  Bank,  130  Pa.  419,  18  Atl.  632,  a 
judgment  for  $300  for  dishonoring  a  check 
was  arfirmed.  The  trial  court  charged  the 
jury  that  the  plaintiff  was  entitled  to  re- 
cover substantial  damages,  and  that  they 
might  find  punitive  damages  *if,  under  all 
the  circumstances  in  the  case,  the  defend- 
ant unnecessarily  and  unreasonably  acted  in 
disregard  of  the  rights  of  the  plaintiff,  and 
with  partiality  against  him."  The  court 
said:  '*A  bank  is  an  institution  of  a  quasi 
public  character.  It  is  chartered  by  the 
government  for  the  purpose,  inter  alia,  of 
holding  and  safely  keeping  the  moneys  of 
individuals  and  corporations.  It  receives 
t^ueh  moneys  upon  an  implied  contract  to 
pay  the  depositors'  checks  upon  demand. 
Individual  and  corporate  business  could 
hardly  exist  for  a  day  without  banking  fa- 
cilities. At  the  same  time,  the  business  of 
the  comnuinity  would  be  at  the  mercy  of 
banks  if  they  could  at  their  pleasure  refuse 
to  honor  their  depositors'  checks,  and  then 
claim  that  such  action  was  the  mere  breach 
of  an  ordinaiy  contract,  for  which  only 
nominal  damages  could  be  recovered,  unless 
special  damages  were  proved.  There  is 
something  more  than  a  breach  of  contract  in 
Hiich  cas(»s;  there  is  a  question  of  public 
policy  iuA-olved,  as  was  said  in  First  Nat. 
Bank  v.  Masotu  95  Pa.  113,  40  Am.  Rep. 
032;  and  a  breach  of  the  implied  contract 
l)etween  the  bank  and  its  depositor  entitles 
the  latter  to  recover  substantial  damages. 
In  this  case  the  jury  do  not  appear  to  have 
given  n>ove:  they  evidently  did  not  award 
punitive  damages."  In  Sehaffner  v.  Ehr- 
man,  139  III.  109,  15  L.  R.  A.  134,  28  N.  E. 
917,  a  judgment  for  $450  damages  was  af- 
iirmed.  where  the  dishonor  of  the  checks 
was  due  to  a  mistake  of  the  bookkeeper  in 
charging  the  checks  of  another  customer  to 
the  ac(^ount.  It  was  held  that  there  was  do 
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evidence  of  malice,  and  there  seems  from  the 
report  of  the  case  to  have  been  little  proof 
of  si)ecial  damage.     Tlie  court  laid  down  as 
the  proper  measure  of  damages  a  reasonable 
compensation  for  the   injury  the  customer 
must  have  received  from  the  dishonoring  of 
his  checks.     In  Bank  of  Commerce  v.  Ooon^ 
39  Neb.  437,  23  L.  R.  A.  190,  58  N.  W.  84, 
when  Goos's  check  was  dishonored,  he  iwas 
arrested  and  placed  in  prison,  and  newspa- 
pers were  printed,  and  sold  on  the  street-^, 
publishing  the  fact.     The  court  reversed  & 
verdict  for  the  plaintiff,  on  the  ground  that 
the  proper  measure  of  damages  was  not  giv- 
en the  jury.     It  held  that  there  could  be  no 
punitive  damages,  that  his  arrest  and   im- 
prisonment   could    not    be    considered,    and 
that  he  could  only  recover  such  temperate 
damages  as  would  be  a  reasonable  compen- 
sation for  the  dishonor  of  the  check.     Sub- 
stantially the  same  rule  was  laid  down  in 
KSvend-sfn  v.  /s7a<c  Bank,  64  Minn.  40,  31  I^ 
R.  A.  552,  65  X.  W.  1086 ;  J.  J/.  James  Co. 
V.  Continental  Sat.  Bank,  105  Tenn.   1,   51 
L.   R.  A.  255,  58  S.  W.  261;   Atlanta  Nat. 
Bank  v.   Davis,  96  Ga.   334,  23  S.   E.    190. 
Thei-e  was  some  evidence  as  to  loss  of  cred- 
it, and,  aside  from  this,  the  instruction,  so 
far  as  it  submitted  this  as  an  element   of 
damage,  was  correct.     But  there  was  noth- 
ing in  the  case  to  indicate  actual  malice,  op- 
pression, or  bad  motive  on  the  part  of  the 
bank,  and  no  instruction  should  have  been 
gi\en  as  to  punitive  damages.     None  of  the 
ca^es  allow   a   recovery   for  humiliation   or 
mortification  of  feeling  where  compensatory 
damages  only  are  allowed,  and  the  instruc- 
tion of  the  court,  in  so  far  as  it  allowed  a 
recovery  for  this,  was  improper.     The  fact 
that  the  plaintiff  had  a  nervous  chill  when 
her   check    was    protested   and   returned    to 
her,  and  had  to  be  taken  to  her  mother-in- 
law's,  was  immaterial,  as  the  nervous  chill 
was  not  the  natural  result  of  the  protest 
of  the  check,  or  such  a  thing  as  should  rea- 
sonably have  been  anticipated  from  persons 
of   ordinary   health   and   strength.     On    the 
contrary,  the  plaintiff  may  recover  for  any 
tin>e  she  lost,  or  any  expenses  she  incurretl,. 
or  for  any  loss  of  business  or  instruction 
that   she   sustained,   by   reason   of  the   dis- 
honor of  the  check.     Her  pleading  does  not^ 
appear  to  have  been  drawn  under  the  ^-iew' 
of  the  law  we  have  indicated,  and  on  the  re- 
turn  of   the   case    she   may   have   leave    to 
amend  her  petition,  and  set  out  her  damages 
specially,  if  she  desires  to  do  so.     See  Rob- 
inson v.  Western  V.  Teley.  Co.   (Ky.)   57  L. 
R.  A.  611,  68  S.  W.  656.'    The  action  rests 
upon  the  ground  that  the  bank  is  chargetl 
by  law  with  certain  duties,  and  that  for  a 
breach   of   these   duties  it   is   liable   to   the 
party   injured    for  the  damages  done   him. 
The  measure  of  these  damages  is  the  same 
as  in  the  case  of  the  breach  of  other  duties 
impose<l  by  law. 

Judgment   reversed,  and  cause   remanded 
for  a  new  trial. 
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1.  A  clergyman  ivlio  enters  upon  tlie 
baptismal  record  of  his  church  the  name 
of  a  person  as  the  reputed  father  of  a  bas- 
tard child,  knowing  that  he  has  been  ac- 
quitted oT  that  charge,  la  guilty  of  libel. 

2.  A  elerHrynian  -who  maliciously  en- 
ters a  libel  on  bis  records  with  intent 
to  injure  is  not  within  the  protection  of  a 
statute  which  provides  that  no  person  who, 
by  virtue  of  his  office.  Is  required  to  record 
proceedings  of  a  religious  society,  shall  be 
charged  with  libel  for  entries  so  made,  where 
the  statute  also  provides  that  If  any  false 
statement  so  entered  is  libelous  the  person 
who  assents  to  it,  or  directs  it  to  be  made, 
shall  be  guilty  of  libel. 

(June  4,   1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Austin  County  Court  convicting 
him  of  liljeL     Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.     J.     S.    Bre'wer    and     Method 
Paidral  for  appellant. 

Mr.  Robert  A.  John  for  the  State. 

Davidson,  P.  J.,  delivered  the  opinion  of 
the  court: 

The  information  charges  appellant  with 
libel,  in  substance,  that  he,  with  malicious 
intent,  etc.,  entered  on  the  birth  record  of 
the  church  of  which  he  w^as  the  minister 
the  following:  "Vlaata  Anna  Alzbeta.  born 
7th  September,  1900,  in  Wesley,  Texas. 
Baptized  8th  April,  1901,  in  Wesley,  Texas. 
Father  of  child,  Frank  James.  Mother  of 
child,  Julie  Pomikal.  Sponsors,  Frank  and 
Anna  Psencik.  Acting  minister,  B.  Kub- 
richt.''  That  by  making  such  entry  it 
chargctl  appellant  with  being  the  father  of 
the  child,  which  record  was  public,  and  £pen 
to  the  inspection  of  the  public,  etc.  Tiiat 
said  child  was  a  bastardy  and  that  by  mak- 
ing said  entry  he  was  charging  the  prose- 
cutor with  the  crime  of  seduction,  and  of 
being  the  father  of  a  bastard  child,  etc., 
which  held  him  up  to  contempt  among  hon- 
orable men,  and  for  the  purpose  of  bringing 
him  in  disrepute,  etc. 

The  main  contention  is  that  the  endence 
does  not  support  the  conviction.  The  facts, 
in  substance,  show  that  the  mother  of  the 
child,  accompanied  by  the  sponsors,  pre- 
sented the  child  for  baptism  on  the  8th  of 
April,  1001 :  that  the  baptism  occurred,  and 
a  memorandum  was  taken  by  the  minister 
at  the  time,  but  it  was  not  entered  upon 
the  church   record   until   some  time  during 


the  month  of  July  following.  Hearing  of 
the  baptism,  and  the  charge  made  by  its 
mother  that  prosecutor  was  the  fatlier  of 
the  bastard,  prosecutor's  father  approached 
the  minister  in  regard  to  the  matter,  and 
requested  him  to  erase  that  portion  of  the 
entry  from  the  register  which  showed  pros- 
ecutor to  be  the  father  of  the  child.  This 
occurred  in  June, — a  month  before  the  en- 
try was  made  by  the  minister  in  the  church 
register.  Among  other  things,  he  stated  to 
the  minister  that  his  son  was  not  guilty  of 
the  offense  of  seduction,  nor  was  he  the- 
father  of  the  child.  The  minister  insisted 
that  the  facts  stated  by  the  mother,  that 
prosecutor  was  the  father  of  the  child, 
should  go  upon  the  record;  that  he  had  no 
authority  to  change  it;  that  it  was  the  cus- 
tom of  the  church  for  the  minister  to  make 
these  entries;  and  that  the  girl  had  given 
prose<;utor's  name  as  the  father  of  the  child. 
Appellant's  attention  was  called  to  the  fact 
(which  he  seemed  to  have  known  anyway) 
that  the  imputed  father  had  been  tried  and 
acquitted  of  the  crime  of  seduction,  but  he 
insisted  upon  making  the  entry,  which  he- 
did  finally  about  a  month  later.  Appellant 
himself  testifies  substantially  to  the  same 
fact,  but  said  that,  if  the  mother  of  the 
child  would  agree  to  it,  he  would  not  make 
the  enti-y  upon  the  register  charging  the 
impute<l  father  with  the  paternity  of  the 
child.  The  mother  would  not  agree,  and  he 
accordingly  made  the  entry  some  time  dur- 
ing the  month  of  July.  This,  perhaps,  is  a 
sufHcient  statement  of  the  case.  We  are  of 
opinion  that  the  evidence  is  sufficient.  Ap- 
pellant knew,  long  before  the  entry  upon  the 
record,  of  the  trial  and  acquittal  of  the  im- 
putetl  father  on  the  charge  of  seduction,  but 
insisted  that  he  had  no  power  to  refrain 
from  placing  the  statement  of  record  im- 
puting its  paternity  as  stated  by  the  moth- 
er, and  yet  agreed,  if  she  would  recant  her 
sUitement,  that  he  would  change  the  record, 
or.  rather,  refrain  from  making  the  entry. 
This  entiy  upon  the  church  record,  naming 
prosecutor  as  the  father  of  the  child,  oc- 
cur re<l  after  the  trial  and  after  the  conver- 
sations above  mentioned.  The  substance  of 
this  testimony  is  that  appellant,  knowing 
the  fact  that  the  imputed  father  had  been 
acquitted  of  seduction,  and  having  been  re- 
quested not  to  make  the  entry  upon  the- 
church  record  and  hold  him  up  in  the  rec- 
ords of  the  church  as  the  father  of  a  bas- 
tard, without  just  cause  and  evidence,  did 
place  of  record  this  false  imputation  against 
the  character  of  the  imputed  father.  This 
was  certainly  calculated  to  bring  him  into 
disrepute  with  his  neighbors,  and,  under  all 
the  circumstances,  it  occurs  to  us,  would 
constitute  a  libel,  within  the  definition  of 


Note. — The  above  case  is  one  which  does  not    Sherwood  v.  Powell   (Minn.)   29  L.  R.  A.  153  ; 


have  any  dose  precedent,  but  seems  to  come 
within  well-settled  rules  of  the  law  of  libel. 
Some  of  the  matters  of  privilege  in  libel  cases 
which  are  treated  in  this  series  are  as  follows : 
Liability  for  libel  In  pleadings,  see  Randall 
V.  Hamilton  (La.)  22  L.  R.  A.  G4i).  and  note; 
58  L.  R.  A. 


Jones  V.  Brownlee  (Mo.)  53  L.  R.  A.  445  :  and 
Grant  v.  Hayne  (La.)  54  L.  R.  A.  030. 

Liability  for  defamatory  testimony,  see- 
Cooper  V.  Phlpps  (Or.)  22  L.  R.  A.  836.  and 
notf :  and  Ijlakeslee  v.  Carroll  (Conn.)  25  L. 
R.  A.  106. 
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our  statute.  Appellant  denied  the  mali- 
cious intent,  and  assumed  the  truth  of  the 
girPfi  statement  that  the  party  libeled  was 
the  father  of  the  child.  Appellant  had  all 
the  facts  in  connection  with  the  case  before 
him  long  prior  to  making  the  entry  upon 
the  record.  He  made  it  upon  the  ex  parte 
statement  of  the  ^rl,  and  declined  to  re- 
frain unless  the  girl  would  consent.  Cer- 
tainly it  would  not  be  asserted  that  the  laws 
of  a  Christian  church  would  require  its 
minister  to  enter  a  falsehood  upon  the  rec- 
ords of  his  church.  Holt  v.  Pwraone,  23 
Tex.  9,  76  Am.  Dec.  49.  Appellant  seems 
to  rely  upon  article  742,  Penal  Code,  whi^h 
provides:  "Where  any  person  by  virtue  of 
his  office  is  required  to  record  the  proceed- 
ings of  any  department  of  the  government 
or  of  any  body  corporate  or  pcSitic,  or  of 
any  association  organized  for  purposes  of 
business,  or  as  a  religious,  moral,  benevo- 
lent^ literary,  or  scientific  institution,  he 
cannot  be  charged  with  libel  for  any  entry 
upon  the  minutes  or  records  of  such  depart- 
ment, body,  or  association  made  in  the 
course  of  his  official  duties."  It  seems  that 
the  church  of  which  appellant  was  the  min- 
ister was  an  incorporated  body,  by  the  cus- 
tom of  which,  though  not  by  its  law,  he 
kept  a  register  of  the  birth  and  baptism  of 
each  infant  of  the  members  of  the  church, 
together  with  the  names  of  the  parents  and 
sponsors.  This,  under  the  testimony,  was 
his  authority,  and  only  authority,  for  mak- 
ing these  entries.  The  following  article, 
however,  provides  that  "if  any  false  state- 
ment be  entered  upon  the  minutes  or  record 
of  proceedings  of  any  corporate  body  or  as- 
sociation included  within  the  meanins  of 
the  preceding  article,  which  would  be  libel 
if  written,  printed,  published,  or  circulated 
l)y  an  individual,  according  to  the  previous 
articles  of  this  chapter,  the  persons  being 
^8  L.  R.  A. 


members  of  such  body  or  association,  who 
assent  to  and  direct  such  libelous  statement 
to  be  made,  are  guilty  of  libel  under  the 
same  rules  as  if  the  false  statement  bad 
been  written,  published  or  circulated  in  any 
other  manner  than  as  a  part  of  the  record 
or  proceedings  of  such  body  or  association, 
subject,  however,  to  the  restrictions  con- 
tained in  the  succeeding  article."  The  suc- 
ceeding article  provides  that  the  statements 
referred  to  in  the  preceding  article  are  not 
presumed  to  be  msude  with  intent  to  injure 
from  the  mere  fact  that  such  would  be  the 
natural  result  thereof,  unless  it  appear 
from  other  facts  that  the  statements  were 
in  fact  made  mth  that  intention.  If  it  be 
conceded  that  these  articles  apply  to  the  case 
in  hand,  then  it  may  be  answered  that  the 
facts  which  justify  the  jury  in  finding  that 
the  entry  upon  the  baptismal  record  charg- 
ing the  prosecutor  with  the  paternity  of 
the  bastard  was  made  with  intent  to  injure 
are  sufficiently  shown.  The  acts,  deportment, 
and  language  and  testimony  of  appellant 
himself  justified  the  jury  in  arriving  at 
their  conclusion,  for  appellant  himself  tes- 
tified that  he  was  fully  aware  of  the  ac- 
quittal of  seduction  of  the  imputed  father 
long  before  the  entry  upon  the  baptismal 
record,  and  that  he  agreed  not  to  make  the 
entry  if  the  mother  would  consent  thereto, 
but,  as  she  refused,  he  made  the  entry.  The 
article  of  the  statute  referred  to  makes  de- 
fendant liable  if  the  entr^  is  made  vnth  ma- 
licious intent.  As  we  view  the  record,  the 
evidence  is  sufficient  The  charse,  as  given 
by  the  court  and  supplemented  by  appel- 
lant's requested  instruction,  we  think  fully 
and  correctly  charges  the  law  applicable  ti 
the  case. 

The  judgment  is  affirmed. 

Rehearing  denied  June  24,  1902. 


End  of  Cases  nr  Book  58. 


R^SUM^  OF  THE  DECISIONS  PUBUSHED  IN  THIS  BOOK. 

6H0W1NG  the  Changes,  Proirress,  and  Development  of  the  Law  during  the  Second  Quar« 
ler  of  the  Judicial  Year  beginning  with  October  1,  1902.  Classified  as  Follows: 

I.  Public,  Official,  and  Statdtort  Matters. 
II.  Contractual  and  Commercial  Relations. 

III.  Corporations  and  Associations. 

IV.  Domestic  Relations. 

V.  Fiduciary  and  Trust  Relations. 
VI.  Torts ;  Negligence;  Injuries. 
VII.  Property  Righto  ;  Wills. 
VIII.  Civil  Remedies. 
IX.  Criminal  Law  and  Practice. 


I.  Public,  Official,  and  Statutory  Matters. 


Levees  and  dikes  to  restrain  the  waters  of 
«  navigable  river  are  held  to  be  works  of  in- 
ternal improvement  within  the  meaning  of 
a  constitutional  provision  prohibiting  the 
state  from  engaging  in  such  works.  (Wis.) 
767. 

Authorizing  drainage  districts  to  destroy 
county  brides  when  necessary,  without  re- 
<]uiring  their  replacement,  is  held  not  to 
violate  constitutional  provisions  authoriz- 
ing the  vesting  in  municipal  authorities  of 
power  to  assess  taxes  which  shall  be  uni- 
lorm,  and  forbidding  the  legislature  to  im- 
pose taxes  upon  municipal  corporations  or 
their  inhabitants  for  corporate  purposes. 
(111.)  363. 

Special  legislation, 

A  statute  which  establishes  a  new  meth- 
•od  of  forming  governing  boards  of  counties, 
but  provides  that  it  shall  not  apply  to  cer- 
tain counties  in  the  state,  is  held  not  to  be 
invalid  as  special  legislation,  where  the 
legislature  has  constitutional  authority  to 
•enact  special  provisions  in  general  laws. 
(S.  C.)  687. 

Equal  rights  to  nonresidents. 

Permitting  residents  of  a  state  to  retain 
liossession  of  their  chattels  while  giving  a 
lien  on  them  by  filing  a  mortga^  where 
thev  reside,  and  making  no  provision  for 
such  mortgage  in  case  of  nonresidents,  is 
held  not  to  infringe  the  constitutional  right 
of  contracting  in  relation  to  personal  prop- 
-erty.     (Ind.)  804. 

Vested  rights, 

A  plaintiff  in  a  pending  action  for  pen- 
alties allowed  by  a  statute  is  held  to  have 
no  such  vested  right  in  such  penalties  be- 
fore the  recovery  of  a  judgment  in  such  ac- 
tion as  will  render  unconstitutional  as  to 
him  the  repjeal  and  amendment  of  the  stat- 
ute, when  it  is  provided  in  the  amended 
statute  that  it  snail  apply  to  all  actions 
pending.     (Ohio)  661. 

Impairment  of  contracts. 

A  statute  exempting  to  married  men  or 
heads  of  families  their  earnings  for  person- 
al services  rendered  within  sixty  days  next 
preceding  the  levy  of  execution,  by  garnish- 1 
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nient  or  otherwise,  being  reasonable  and 
directed  to  the  remedy,  and  not  the  right,  is 
held  not  to  be  an  unconstitutional  impair- 
ment of  the  obligation  of  contracts  entered 
into  prior  to  its  passage.     (Utah)    669. 

Judgments  are  held  not  to  be  contracts 
within  the  prohibition  by  the  Federal  Con- 
stitution of  legislation  tending  to  impair 
contracts.     (C.  C.  A.  8th  C.)  900. 
Due  process, 

A  statute  giving  the  right  to  an  execution 
for  the  unpaid  balance  of  a  judgment 
af^ainst  a  nonresident,  as  to  whom  jurisdic- 
tion is  obtained  only  by  attachment  and 
publication,  after  exhausting  the  property 
attached,  is  held  to  be  void  as  in  violation 
of  the  due  process  clause  of  the  Federal 
Constitution.     (Tenn.)  173. 

Limiting  right  to  take  ice, 

A  law  which  exacts  from  any  individual 
a  sum  of  money  as  a  consideration  for  the 
right  to  take  ice  from  public  waters  within 
the  state  is  held  to  be  unconstitutional  as 
an  invasion  of  the  right  to  property  without 
due  process  of  law,  and  a  taking  of  private 
property  for  public  uses  without  just  com- 
pensation.    (Wis.)   93. 

Compensation  for  property  taken. 

The  placing  by  a  private  lighting  com- 
pany of  poles  at  the  curb  in  a  street,  and 
the  stringing  thereon  of  electric-light  cable 
lines  and  wires  for  the  purpose  of  furnish- 
ing light  and  energy  to  private  takers  is 
held  to  be  a  taking  of  the  property  of  the 
abutting  owners.     (Ohio)   782. 

The  placing  of  telephone  poles  and  wires 
in  a  city  street  is  held  to  be  a  new  burden 
or  servitude  thereon,  requiring  compensa- 
tion to  be  paid  to  abutting  owners.  (N. 
D.)  776. 

The  destruction  of  the  value  of  a  turnpike 
and  toll  bridce,  which  did  not  have  an  ex- 
clusive franchise,  by  the  establishment  of 
a  free  bridge  as  part  of  the  public  highway, 
is  held  not  to  be  a  "taking"  of  the  property 
of  the  turnpike  company  for  which  compen- 
sation is  required.     (Tenn.)   165. 

Women;  limiting  hours  of  work, 

A  statute  limiting  the  hours  of  work  of 
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women  in  certain  employment  is  held  not 
to  infringe  the  constitutional  rishts  of 
either  employer  or  employee.     (Neb.)   825. 

Restricting  m(i8ter*s  right  to  discharge. 

A  statute  forbidding,  under  penalty,  an 
employer  to  discharge  an  employee  because 
he  is  a  member  of  a  labor  organization  is 
held  to  violate  the  constitutional  guaranty 
of  liberty.     (Wis.)  748. 

Municipal  corporations. 

A  statute  requiring  a  municipal  corpora- 
tion to  refund  license  taxes  collected  for  the 
privilege  of  selling  intoxicating  liquors  out- 
side o^  but  adjoining,  its  corporate  limits, 
which  it  had  statutory  authority  to  exact 
when  they  were  collected,  is  held  to  be  be- 
yond the  power  of  the  legislature.  (N.  C.) 
178. 

The  question  of  the  necessity  for  taking 
particular  property  to  aid  in  furnishing  a 
municipal  water  supply  is  held  not  to  be  one 
which  may  be  finally  decided  by  the  munic- 
ipality without  any  right  of  appeal  to  the 
courts,  under  a  constitution  permittinj^ 
property  to  be  taken  under  the  right  of  emi- 
nent domain  only  when  necessary  for  pub- 
lic use.     (Vt.)  240. 

An  ordinance  prohibiting  the  casting  of 
advertisements,  circulars,  luindbills,  etc.,  in- 
to the  vestibules  of  dwellings  is  held  to  be 
within  charter  authority  to  make  such  reg- 
ulation as  shall  be  necessary  or  convenient 
for  the  welfare  of  the  city.     (Pa.)  220. 

Authority  given  a  municipality  to  declare 
what  shall  be  nuisances  is  held  to  empower 
it  to  denounce  conclusively  those  which  are 
nuisances  per  se,  and  those  which,  in  their 
nature,  may  be  nuisances,  but  not  those  as 
to  which  there  may  be  an  honest  difference 
of  opinion  in  impartial  minds.     ( 111. )  266. 

An  ordinance  imposing  a  license  tax  on 
a  business,  which  has  no  element  of  regula- 
tion, and  which  shows  on  its  face  that  the 
sole  purpose  of  the  city  authorities  in 
adopting  it  was  to  raise  revenue,  is  held  to 
be  a  tax  ordinance,  even  though  the  right 
to  ensage  in  the  business  or  calline  taxed 
is  made  to  depend  upon  paying  the  tax.  and 
obtaining  a  license.     (Neb.)   108. 

A  general  grant  of  power  to  municipal 
corporations  to  do  all  acts  and  make  all 
rules  necessary  for  the  preservation  of  the 
public  health  is  held  to  vest  in  the  public 
authorities  power  to  enforce,  in  cases  of 
emergency  rendering  it  reasonably  neces- 
sary, a  regulation  requiring  children  to  be 
vaccinated  as  a  condition  of  their  admission 
to  the  public  schools.     (Minn.)   78. 

A  municipality  situated  on  a  natural 
fiowinff  stream  is  held  to  have  no  right  to 
materially  diminish  the  flow  of  water  in 
such  stream,  to  the  injury  of  a  lower  pro- 
prietor, by  supplying  water  to  persons  out- 
side of  the  municipality,  or  by  supplying  to 
manufactories  for  power  purposes  more 
than  a  reasonable  share  of  such  water. 
(Ohio)  637. 

A  municipal  corporation  which,  without 
a  legal  appropriation  in  which  the  riparian 
owner  is  afforded  an  opportunity  to  obtain 
compensation,  causes  its  sewage  to  be  emp- 
tied into  a  natural  water  course,  there^ 
58  L.  R.  A. 
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creating  a  nuisance  inflicting  special   and 
substantial  damages  on  such  proprietor,  is 
held  to  be  liable  to  an  action  for  the  dam- 
ages so  sustained.     (Ohio)  628. 
Bankruptcy. 

A  lien  of  an  attachment  on  personal 
property  of  a  bankrupt  is  held  not  to  be  de- 
stroyed by  a  mere  discharge  of  the  debt  se- 
cured by  the  lien,  through  a  discharae  xm- 
der  the  national  bankruptcy  act.  (N.  D.) 
770. 

A  judgment  for  the  publication  of  a  libel 
is  held  to  be  within  the  clause  of  the  bank- 
ruptcy act  excepting  from  release  judg- 
ments for  wilful  and  malicious  injuries  to 
the  person  or  property  of  another.  (BL.  I.) 
768. 

A  jud^ent  for  damages  for  criminal 
conversation  with  plaintifrs  wife  is  held  to 
be  within  the  exception  of  the  b«,nkmptcy 
act,  providing  that  a  discharge  shall  not  re* 
lease  judgments  for  wilful  ai^  malicious  in- 
juries to  the  person  or  property  of  another. 
(N.  Y.)  766. 

Courts. 

A  supreme  court  whose  original  jurisdic- 
tion in  mandamus  proceedings  is  limited  to 
cases  involving  public  interests  or  priyate 
ones  in  which  there  is  no  other  adequate 
remedy,  is  held  to  have  no  jurisdiction  of 
a  proceedinff  by  a  private  relator  to  compel 
a  municipal  corporation  to  remove  a  bric^ 
across  a  street,  connecting  the  upper  floors 
of  buildings  abutting  thereon.  (111.)  833. 
Osteopathy. 

The  practice  of  osteopathy  is  held  to  be 
the  practice  of  medicine  within  the  meaning 
of  a  statute  requiring  a  license  to  engage  in 
such  practice.     (Ala.)   925. 
Public  money. 

The  appropriation  of  public  moneys  to 
pay  a  debt  incurred  by  a  municipality 
which  was  stricken  by  a  cyclone,  for  burying 
its  dead,  removing  d4hris,  and  caring  for 
the  injured  and  nomeless,  is  held  to  be 
within  the  power  of  the  legislature.  (Wis.) 
73ft. 

Licensing  engineers. 

An  act  to  license  steam  engineers,  which 
furnishes  no  standard  as  to  qualifications^ 
and  makes  the  various  district  examinov 
provided  for  in  the  act  the  exclusive  judges 
as  to  whether  an  applicant  is  competent,  is 
held  to  be  an  unconstitutional  grant  of  leg- 
islative power.     (Ohio)  618. 

Licensing  vehicles. 

The  imposition  of  a  license  tax  upon  vehi- 
cles used  upon  the  streets  of  a  city ,  which  is 
to  be  expended  in  maintaining  sach  streets^ 
is  held  to  be  constitutional.     (Ark.)  921. 
Fire  escapes. 

A  statute  providing  for  fire  escapes  on 
certain  classes  of  buildings  is  held  not  to  be 
local  or  special,  and  not  to  unlawfully  dele- 
gate legislative  or  judicial  power,  beouiae  it 
gives  to  the  factory  inspector  a  discretion 
as  to  the  number  of  fire  escapes  to  be  placed 
on  buildings,  and  as  to  their  location,  etc 
(111.)  277. 

Officers. 
A  county  treasurer  is  held  not  to 


entitled  to  the  compensation  allowed  by  a 
prior  act  during  the  time  in  which  a  deci- 
sion holding  void  the  act  in  force  when  he 
took  office  remains  unreversed;  but  upon 
the  reversal  of  such  decision  his  rights  since 
he  entered  upon  the  discharge  of  his  duties 
ore  held  to  be  governed  by  the  later  act. 
(Ind.)  394. 

Sunday. 

For  a  butcher  to  sell  meat  to  his  custom- 
ers on  the  Jjord's  day  is  held  not  to  be  a  work 
of  "necessity  or  charity-,"  within  the  excep- 
tion of  a  statute  forbidding  any  person  to 
Sursue  his  business  or  work  on  the  Lord's 
ay.     (Ga.)   392. 

Schools. 

An  act  providing  for  the  deduction  of  a 
percentage  from  the  salaries  of  public 
school  tochers  to  provide  a  pension  fund 
for  their  benefit  is  held  to  be  unconstitu- 
tional either  for  lack  of  uniformity,  or  as  a 
taking  of  private  property  from  one  citizen 
for  the  benefit  of  another.     (Ohio)   654. 

A  rule  of  a  board  of  education  providing 
for  a  deduction  of  1  per  cent  from  the  sala- 
ries of  all  teachers,  to  be  paid  into  a  fund 
for  the  purpose  of  providing  annuities  for 
teachers  becoming  incapacitated  by  reason 
of  long  service,  is  held  to  be  unauthorized 
and  void.     (Minn.)  663. 

A  statute  requiring  a  board  of  education 
vested  with  title  to  all  school  property 
within  the  limits  of  a  city,  and  which  re- 
ceives state  aid  in  the  maintenance  of  its 
schools,  to  admit  thereto,  free  of  charge,  all 
children  living  within  i  mile  of  the  city 
limits,  is  held  not  to  deprive  it  of  its  prop- 
erty without  just  compensation.  (Tenn.) 
170. 
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Taaes. 

A  statute  providing  for  the  taxation  ''of 
all  property"  is  held  not  to  cover  the  good 
will  of  a  business,  where  it  is  not  mentioned 
in  the  section  defining  the  class  of  property 
to  which  it  would  properly  belong.  (Ind.) 
949. 

A  contractor's  outfit  brought  into  the 
state  from  a  foreign  jurisdiction  to  be  used 
in  the  construction  of  a  railroad  bed,  in 
which  work  it  is  likely  to  be  occupied  for 
several  months,  is  held  to  have  a  sufficient 
situs  in  the  state  to  justify  its  taxation. 
(La.)  349. 

A  transfer  of  corporate  stock  upon  condi- 
tion that  the  transferrer  shall  enjoy  the 
dividends  and  vote  upon  the  stock  during 
his  lifetime  is  held  to  be  subject  to  the  pro- 
visions of  a  transfer  tax  law  imposing  a 
tax  when  the  transfer  is  intended  to  wee 
effect  in  possession  or  enjoyment  at  or  after 
the  death  of  the  transferrer.     (N.  Y.)   148. 

For  the  purpose  of  ascertaining  the  value 
of  the  capital  and  franchises  of  a  corpora- 
tion for  purposes  of  taxation,  it  is  held  that 
the  market  value  of  the  capital  stock  and 
the  fair  cash  value  of  the  bonded  indebted- 
ness may  be  added,  and  the  value  of  the 
tangible  property  deducted  from  the 
amount.     (111.)  513. 

Local  assessments. 

An  assessment  of  a  fixed  sum  per  linear 
foot  upon  property  fronting  upon,  or  con- 
necting with,  a  sewer  improvement  is  held 
to  be  within  the  power  of  the  legislature, 
without  any  hearing  as  to  the  justice  of 
such  rule  of  apportionment.     (N.  Y.)    372. 


II.  Contractual  and  Commeboial  Relations. 


Printing  a  lithographed  cover  design  with 
the  addition,  for  advertising  purposes,  of 
the  lithographer's  name,  which  is  made 
after  approval  of  the  proofs,  is  held  to  be  a 
breach  of  a  contract  to  furnish  finished 
work  equal,  in  good  effect,  to  the  proofs, 
the  approval  of  which  rests  with  the  cus- 
tomer, although  the  addition  does  not  de- 
tract from  the  merit  or  usefulness  of  the 
cover,  and  it  is  customary  to  make  it  unless 
an  agreement  to  the  contrary  is  specifically 
made.     (Pa.)  214. 

Validity;  public  policy. 

A  contract  between  a  wife  and  her  solici- 
tor, providing  that,  for  his  services  in  pro- 
curing an  allowance  of  alimony  and  enforc- 
ing i&  payment,  he  shall  receive  a  share  of 
the  alimony  recovered,  is  held  to  be  void, 
not  only  because  a  claim  for  alimony  is  in- 
capable of  assignment,  but  also  because  the 
contract  is  in  contravention  of  public  pol- 
icy. (N.  J.  Err.  &  App.)  471. 
Carriers. 

An  indorsement  on  a  bill  of  lading  of  the 
final  destination  of  freight  tendered  for 
transportation,  which  is  beyond  the  termi- 
nation of  the  carrier's  line,  and  a  stipula- 
tion that  it  shall  go  ''on  fastest  passenger 
6S  L.  R.  A. 


train  service,"  is  held  not  to  render  the  car- 
rier liable  for  c>arriage  to  destination,  but 
only  to  deliver  the  freight  to  the  connecting 
carrier,  where  the  bill  of  lading  expressly 
states  that  the  carrier  will  not  be  liable  for 
losses  beyond  its  own  line,  and  the  blank 
for  destination  in  the  body  of  the  contract 
is  left  unfilled  in  accordance  with  an  ex- 
press direction  that  it  shall  not  be  filled  by 
a  point  "not  on  the  lines  of  this  system." 
(Or.)   187. 

The  holder  of  a  steamboat  ticket  is  held 
to  have  no  right  to  recover  damages  because 
the  boat  leaves  before  the  advertised  time 
and  before  he  is  aboard,  if,  before  it  leaves, 
the  government  inspector  has  refused  to 
permit  any  more  persons  to  go  aboard  be- 
cause the  number  permitted  by  its  license 
has  been  reached.  (Mass.)  432. 
Schools. 

Liability  as  on  an  implied  contract  to 
pay  for  material  furnished  for  and  used  in 
the  construction  of  a  school  house  is  held  not 
to  arise  against  the  school  district,  when 
the  express  contract  for  it  proves  invalid 
because  the  constitutional  limit  of  indebted- 
ness has  been  exceeded  by  the  district. 
(Wis.)   100. 
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Partnership, 

One  who  subscribes  his  name  to  a  certifi- 
cate of  deposit  issued  by  a  firm  of  bankers 
of  which  he  is  in  law  a  member  is  held  to 
assume  thereby  an  individual  liability 
which  may  be  enforced  against  his  estate, 
in  preference  to  claims  against  the  partner- 
ship.    (N.  Y.)  122. 

Banks, 

A  rule  of  a  savings  bank  that  the  institu- 
tion will  not  be  responsible  for  loss  sus- 
tained by  payment  to  a  stranger,  when  the 
depositor  has  not  given  notice  of  loss  of  his 
book,  is  held  not  to  relieve  the  officers  of  the 
bank  from  the  exercise  of  reasonable  care 
to  protect  the  interest  of  the  depositor,  and 
prevent  loss  to  him  by  payment  to  a  person 
not  entitled- thereto.     (Me.)  288. 

A  bank  receiving  for  collection  from  a 
correspondent  bank  a  draft  indorsed  by  the 
payee  in  blank,  without  notice  that  the  cor- 
respondent holds  the  draft  for  collection 
only,  is  held  not  to  be  liable  to  account 
therefor  to  the  payee,  where,  before  receiv- 
ing notice  of  the  insolvency  of  the  corre- 
spondent, it  applies  the  proceeds  in  reduc- 
tion of  the  correspondent's  overdraft.  (111.) 
61. 

Negotiable  instruments. 

A  certificate  of  stock  of  a  corporation,  ex- 
pressed on  its  face  to  be  transferable  only 
on  the  books  of  the  company  at  its  office, 
personally  or  by  attorney,  on  surrender  of 
the  certificate,  and  transferred  in  blank 
upon  its  back,  is  held  not  to  be  a  negotiable 
instrument.     (Ohio)    620. 

Mills;  sale  of, 

A  sale  of  his  interest  by  one  tenant  in 
common  of  a  mill  to  the  other  is  held  to 
carry  the  appurtenances  necessary  to  its 
operation  as  they  existed  when  the  sale  was 
made,  and  to  prevent  his  subsequently  with- 
drawing water  from  the  stream,  for  manu- 
facturing purposes  on  his  own  land,  to  the 
injury  of  the  mill.  (Tenn.)  487, 
Telegraphs, 

A  telegraph  company  which,  upon  order 
by  telegraph,  issues  and  delivers  its  cheek 
by  mistake  to  the  wrong  party,  is  held  to  be 
liable  in  the  amount  thereof  to  an  innocent 
purchaser  for  value.     (Minn.)  433. 

A  telegraph  company  is  held  not  to  com- 
ply with  its  duty  to  deliver  promptly  a  tele- 
gram by  delivering  it  to  the  clerk  of  the 
hotel  where  the  addressee  boards,  where  the 
clerk  had  no  other  authority  to  receive  it 
than  that  which  arises  from  the  relation  of 
hotel  keeper  and  boarder.  (Tex.)  698. 
Mortgage;  usury  in, 

A  sum  exacted  by  the  holder  of  a  mort- 
gage from  one  who  purchased  the  mort- 
gaged premises  without  assuming  the  mort- 
gage, in  addition  to  legal  interest,  for  ex- 
tending the  time  of  payment  beyond  matur- 
ity, is  held  to  be  usurious,  where,  by  the 
same  arrangement,  the  purchaser  is  re- 
quired to  assume  personal  liability  for  pay- 
ment of  the  mortgage.     (N.  Y.)  151. 

Under  a  mortgage  securing  several  notes, 
68  L.  R.  A. 


which  provides  that  in  case  of  default  in 
payment  of  one  and  sale  of  the  mortgajged 
property  the  mortgagee  may  appropriate 
the  fund  to  the  payment  of  the  amount  of 
principal  and  interest  hereby  aecuredy 
where  some  of  the  notes  have  been  default- 
ed, an  attachment  of  property  not  included 
in  the  mortgage  has  oeen  made  to  collect 
the  amount  due  on  them,  and  a  sale  made 
under  the  mortgage,  it  is  held  that  the 
mortgagee  may  appropriate  the  fund  real- 
ized from  such  sale  to  notes  not  due,  in  or- 
der to  rca^  the  benefit  of  the  attachment  by 
applying  its  proceeds  upon  the  maturd 
notes.     (R.  I.)  680. 

Electric  light  company. 

An  electric  liffht  company  is  held  to  have 
no  right  to  make  payment  for  a  transfor- 
mer a  condition  of  furnishing  electricity  to 
one  whose  building  is  wired  by  a  third  per- 
son, where  it  furnishes  transformers  free  of 
charge  for  buildings  wired  by  itself.  (III.) 
284. 

Insurance. 

A  policy  taken  by  a  mortgagee  on  his  in- 
terest in  mortgaged  property  is  held  not  to 
be  within  the  meaning  of  a  clause  of  a  pol- 
icy issued  to  the  mortgagor,  rendering  the 
policy  void  "if  now  or  hereafter  there  be 
other  insurance  on  any  property  hereby  in- 
siu-ed."     (Ky.)  68. 

Permitting  insured  property  to  become 
vacant  and  unoccupied  for  a  period  of 
twelve  days,  in  violation  of  a  provision  of 
the  policy,  is  held  to  immediately  forfeit  the 
policy;  and  the  fact  that  the  property  is  re- 
occupied  before  a  loss  occurs  is  held  not  to 
revive  the  forfeited  policy.     (Kan.)   234. 

A  provision  of  a  fire  insurance  policy  ren- 
dering it  void  if  gasoline  is  kept,  used,  or 
allowed  on  the  premises,  is  held  not  to  be 
violated  by  bringing  a  gallon  of  it  upon  the 
property  for  temporary  use,  although  such 
act  results  in  the  destruction  of  the  proper- 
ty.    (Tex.)  714. 

Under  a  contract  to  purchase  real'  estate 
and  pay  the  purchase  price  in  instalments, 
which  provides  that  the  purchaser  shall 
keep  the  property  insured  for  the  benefit  of 
the  vendor,  it  is  held  that  the  purchaser 
cannot,  in  case  of  injury  to  the  property  by 
fire,  insist  that  the  insurance  money  shall 
be  applied  in  reduction  of  the  indebtedness 
not  yet  due,  when  its  amount,  added  to  the 
value  of  the  lot,  does  not  equal  the  unpaid 
purchase  money;  but  the  vendor  is  held  to 
have  the  right  to  apply  it  in  restoring  the 
property  for  the  protection  of  its  security. 
(Tex.)  711. 

That  a  debt  has  become  barred  by  the 
statute  of  limitations  is  held  not  to  defeat 
the  creditor's  right  to  enforce  payment  of  a 
policy  of  insurance  in  his  favor  on  the  debt- 
or s  life.     (Tenn.)    694. 

A  contract  with  a  foreign  insurance  com- 
pany, made  in  another  state,  in  which  it  is 
valid,  but  in  direct  violation  of  the  laws  of 
the  state  in  which  the  property  is  situated 
and  the  insured  resides,  is  held  not  to  be  en- 
forceable in  the  latter  state.     (Pa.)   223. 
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Building  aaaociationa;  usury. 
The  exaction  of  a  premium  consiBtiiig  of 
a  certain  percentage  upon  the  amount  of  a 
loan,  payable  monthly  in  the  same  way  in- 
terest is  paid,  which,  together  with  the  re- 
J[uired  interest,  exceeds  uie  rate  allowed  by 
aw,  is  held  not  to  be  authorized  b^  a  pro- 
vision in  a  statute  governing  building  asso- 
ciations, that  the  provisions  as  to  bidding 
for  loans  shall  not  apply  to  an  association 

IV.  Domestic 

Iforrtoj^e. 

To  be  sealed  for  time  and  eternity  by  a 

sealinff   ceremony    in   accordance  with   the 

law  of  the  Mormon  Church  is  held  to  be  a 

good  common-law  marriage.     (Utah)   723. 

Breach  of  promise. 

To  excuse  the  breach  of  a  promise  of  mar- 
riage on  the  ground  of  illness,  it  is  held 
that  there  must  be  such  a  disease  or  com- 
plication of  diseases  as  renders  the  making 
of  the  marriage  contract,  and  the  consumma- 
tion of  the  marriage  by  marital  intercourse, 
impossible.  (N.  J.  Err.  &  App.)  480.  \ 
JAaibility  for  trife*8  torts. 

A  husband's  common-law  liability  for  his 
wife's  torts  is  held  not  to  be  changed  by 


which  fixes  the  rate  of  premium  in  its  by- 
laws, and  that  no  premium  shall  be  consid- 
ered or  treated  as  interest.  (Or.)  816. 
Stockholders^  liabiUty. 
An  action  to  enforce  the  statutory  liabil- 
ity of  stockholders  of  a  dissolved  Kansas 
corporation  is  held  to  be  maintainable  in 
Ohio  by  a  judgment  creditor  of  the  corpora- 
tion, without  making  the  corporation  a  par- 
ty.    (Ohio)   644. 

BSLATIONS. 

statutes  preserving  to  her  her  separate  es- 
tate, and  empowering  her  to  manage  it. 
(Cal.)  941. 

Alimony. 

A  final  money  decree  for  alimony  is  held 
not  to  be  a  debt  within  the  purview  of  the 
constitutional  inhibition  against  imprison- 
ment for  debt.     (Ohio)   625. 

Illegitimate  children. 

The  illegitimate  child  of  a  woman  who 
dies  before  her  brother  is  held  to  be  capable 
of  inheriting  her  share  of  the  brothers  es- 
tate, under  a  statute  making  bastards  capa- 
ble of  inheriting,  on  the  part  of  their  moth- 
er, in  like  manner  as  if  they  had  been  law- 
fully begotten  of  her.     (Mo.)  451. 


V.  FlOUCIABT   AND   TbUST   BeLATIONS. 


A  reservation,  in  a  conveyance,  of  "all 
claim  or  right  of  action"  against  an  ele- 
vated railroad  company  for  all  past,  pres- 
ent, or  future  damages  done  by  it  to  the 
value  or  use  of  the  property,  though  inef- 
fectual to  reserve  any  right  of  action  in  the 
grantor  against  sucm  company,  is  held  to 
raise  an  implied  trust  by  which  the  gran- 
tee, or  a  subsequent  purchaser  with  notice, 
who  brings  an  action  for  such  injuries  to 
the  property  by  the  elevated  railroad,  will 
hold  the  proceeds  of  the  action  as  a  trustee 
for  the  grantor  in  such  conveyance.  (N. 
y.)  115. 

Money  received  by  a  banker  from  one 
about  to  lease  property,  to  be  kept  as  secur- 
ity for  the  performance  of  his  undertaking 
to  the  property  owner,  is  held  to  be  held  by 
the  bank  as  trustee,  and  the  bank  is  held 
to  acquire  no  title  to  it  as  part  of  its  gen- 
eral fund,  although  it  mingles  the  money 
with  its  funds.     (111.)   385. 


The  attornev  for  plaintiff  in  the  writ  is 
held  to  have  the  right  to  purchase  at  an  ex- 
ecution sale,  with  the  consent  of  his  client. 
(Tex.)  699. 

Guardian  and  toard. 

A  guardian  of  an  incompetent  person  is 
held  to  have  the  right  to  remove  his  ward 
from  one  state  to  another,  temporarily  or 
permanently,  subject,  however,  to  the  power 
of  the  court  of  chancery  to  restrain  an  im- 
proper removal.     (Minn.)   931. 

Executors  and  administrators. 

The  lands  of  an  intestate  are  held  not  to 
be  subject  to  sale  to  pay  the  costs  of  admin- 
istration alone,  though  subject  to  the  pay- 
ment of  his  debts  and  the  year's  allowance 
to  the  widow  and  minor  children,  in  case 
the  personalty  is  insufficient,  and  charges  of 
administration  incident  to  the  sale  of  the 
land.     (Ohio)  641. 


Vl.  Torts ;  Negligence;  Injuries. 


Citizens  who  request  the  construction  and 
use  of  public  improvements  are  held  not  to 
he  liable  for  the  negligence  of  a  city  in 
their  construction  or  operation.  (G.  C.  A. 
8th  C.)  911. 

Injury  hy  street  car. 

The  exception  which  permits  a  recoveij 
by  one  ^fty  of  contributory  negligence  if 
his  negligence  is  not  the  proximate  cause 
of  the  injury  is  held  not  to  be  applicable 
in  favor  of  one  who  is  struck  and  injured  in 
att^npting  to  drive  across  the  tracks  in 
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front  of  an  approaching  electric  car,  merely 
because  the  pressure  of  the  car  upon  the 
wagon  is  not  relaxed  for  some  inappreciable 
time  after  the  collision,  during  which  the 
horse  and  wagon  are  carried  forward  for 
some  distance  until  the  waffon  is  overturned 
and  the  driver  injured.     (N.  Y.)   125. 

Contributory  negligence  of  one  injured  by 
collision  with  a  street  car  when  attempting 
to  drive  across  the  tracks  is  held  to  prevent 
recovery-  where,  at  a  distance  of  36  feet  from 
the  track,  he  looks  along  the  track  319  feet. 
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«iid,  seeing  no  car  coming,  walks  his  horse 
across  the  track  without  a^n  looking  for 
a  car,  his  duty  beinff  to  continue  to  look  un- 
til the  track  is  reached.     (Pa.)  217. 
Injury  to  children. 

The  act  of  an  employee  in  charge  of  a 
grayel  train,  who,  after  haying  tried  in  yain 
to  prevent  urchins  from  hanging  to  the  end 
of  the  train  by  warnings  and  threats, 
catches  one  of  them  and  lectures  him,  is 
held  not  to  render  the  master  liable,  where 
the  child,  upon  being  released,  runs  blindly 
in  a  direction  converging  with  that  of  a 
coming  car,  and  collides  with  the  car,  and 
is  injured.     (La.)  405. 

That  a  child  six  years  old  is  permitted 
to  go  to  school  less  than  two  blocks  from 
home,  which  requires  his  crossing  street-car 
tracks,  is  held  not  to  show  that  he  has  suffi- 
cient capacity  to  be  chargeable  with  contrib- 
utory negligence  in  attempting  to  cross  the 
tracks  at  another  point  after  school  hours. 
(111.)  270. 

Injury  to  licensee  on  track. 

Where  a  licensee  walking  upon  railroad 
tracks  was  approached  b^  a  train,  and 
stepped  therefrom  to  avoid  collision,  but 
was  pushed  upon  the  rails  by  a  stray  cow 
pasturing  on  the  right  of  way,  it  is  held 
that  the  failure  of  the  company  to  build  the 
statutory  fences  cannot  be  held  the  proxi- 
mate cause  of  the  accident,  for  which  it 
would  be  liable  to  answer  in  damages. 
(Minn.)  76. 

Injury  to  servant. 

Injuries  caused  by  the  failure  of  a  fore- 
man, who  has  assumed  the  duty  of  warning 
a  workman  in  the  bottom  of  the  trench 
when  dirt  is  to  be  dumped  into  it  by  other 
workmen,  to  ^ive  the  warning  in  a  particu- 
lar instance,  is  held  not  to  render  the  mas- 
ter liable,  since  the  master  is  under  no  duty 
to  thus  warn  the  employee.     (N.  H.)  462. 

That  the  boss  of  a  gang  of  workmen  is  en- 
caged a  greater  portion  of  the  time  in  work- 
ing with  his  hands  is  held  not  necessarily  to 
show  that  he  is  not  at  the  same  time 
giving  superintendence  to  the  work,  within 
the  meaning  of  a  statute  making  the  em- 
ployer liable  for  injury  to  his  employee  "by 
reason  of  the  negligence  of  any  person  in 
the  service  of  the  employer,  intrusted  with 
and  exercising  superintendence,  whose  sole 
or  principal  duty  is  that  of  superintend- 
ence."    (C.  C.  App.  Ist  C.)   33. 

A  section  hand  waiting  with  the  crew  of 
a  hand  car  at  a  station  without  telegraph 
connection,  for  the  passage  of  a  fast  train 
known  to  be  overdue,  is  held  not  to  take  the 
risk  of  injury  in  obeying  the  orders  of  the 
boss  to  the  crew  to  take  the  car  on  to  the 
next  station,  and  permit  the  train  to  pass 
it  there,  unless  the  risk  is  such  that  a  man 
of  ordinary  prudence  would  not  have  as- 
sumed it.     (Ky.)  237. 

A  ship  carpenter,  designated  by  the  fore- 
man in  charge  of  the  construction  of  a  ship 
to  act  as  intermediary  to  transmit  signals 
from  him  to  those  in  charge  of  a  winch  oper- 
ated by  steam,  by  which  cants  or  framing 
of  the  ship  are  raised  to  place  and  held  un- 
til fastened,  is  held  not  to  be  a  fellow  serv- 
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R68Um£  of  Decisions. 
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ant  of  the  carpenters  engaged  in  fastemn^ 
the  cants  in  place.     (Wash.)   313. 

A  railroad  company  drawing  the  cars  of 
another  company  over  its  road  is  held  to 
owe  to  its  employees  the  duty  to  inspect 
such  cars  the  same  as  its  own,  ajad  to  be 
responsible  for  the  consequence  of  such  de- 
fects as  would  have  been  disclosed  by  ordi- 
naiy  inspection.     (La.)  333. 

An  employer  operating  a  mill  with  an  in- 
sufficient force  of  workmen  is  held  to  be  lia- 
ble for  an  injury  resulting  therefrom  to  an 
employee,  although  the  immediate  cause  of 


the'  injury  was  the  negligence  of  a  fellow 
servant  in  leaving  his  place  of  work  with- 
out warning.     (I^.)  346. 

An  employee  is  held  to  have  a  right  of 
action  for  injuries  caused  by  his  master's 
failure  to  comply  with  his  statutory  duty 
to  guard  a  circular  saw,  although  the  defect 
was  obvious.     ( Ind. )  *  944. 

The  superior  servant  rule,  as  a  limitation 
upon  the  master's  exemption  from  liability 
to  a  servant  for  the  negligence  of  a  fellow 
servant,  is  held  not  to  obtain  in  New  Jer- 
sey.    (N.  J.)  808. 

Injury  hy  steam  roller. 

Injuries  caused  by  the  negligent  mana^ps- 
ment  of  a  steam  roller  used  in  repairing  a 
highway  by  the  state  highway  commisaion- 
er  are  held  not  to  render  the  mimicipality 
liable,  where  the  whole  territory  of  the  mu- 
nicipality is  by  statute  constituted  a  high- 
way district,  and  placed  under  the  super- 
intendence of  such  commissioner,  who  is 
given  charge  of  the  roads  and  bridges  in  the 
care  of  the  city,  and  under  whose  direction 
all  repairs  thereon  must  be  made.  (K.  H.) 
455. 

Injury  in  running  logs. 

One  who  stores  water  along  a  stream 
which  is  a  natural  highway  for  running 
logs,  and  discharges  it  for  the  purpose  of 
aiding  a  drive,  so  as  to  increase  the  natu- 
ral volume  of  the  stream  and  overflow  and 
wash  away  the  banks,  is  held  to  be  liable 
for  the  injury  thereby  caused  to  riparian 
owners.     (N.  Y.)  495. 

Frightening  horse. 

If  one  in  charge  of  an  electric  car,  seeing 
that  a  horse  is  frightened  by  the  approach 
of  the  car,  and  that  ite  driver  is  in  danger, 
continues  to  sound  the  gong  or  ring  the  bell, 
and  further  frightens  the  horse  and  cauaeB 
it  to  run  away,  the  car  company  is  held  to 
be  liable  for  the  injuries  thereliy  caused  to 
the  driver.     (Mo.)  447. 

Falling  waUs, 

The  owner  of  walls  left  standing  by  a 
fire,  in  such  proximity  te  the  street  as  to 
endanger  persons  thereon,  is  held  not  to  be 
reliev^  from  liability  by  the  fact  that  be 
had  told  competent  architecte  and  builders 
to  do  what  was  necessary  to  render  the 
walls  safe.     (Mich.)  67. 

Ice  on  sidetoalk. 

The  liability  of  an  abutting  owner  for  in- 
jury from  a  fall  on  ice  on  a  sidewalk, 
formed  from  water  from  his  drainpipe,  is 
held  not  to  be  modified  by  the  fact  that  it 
is  customary  in  the  municipality  to  dndn 
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water  from  roofs  and  waste  pipes  across  the 
pavement  to  the  gutter.     (Pa.)  321. 

The  owner  of  a  dwelling  house,  which  he 
himself  occupies  as  a  home,  is  held  to  be 
entitled  to  just  compensation  for  ,the  annoy- 
ance and  discomfort  occasioned  by  noxious 
gases  and  other  harmful  and  injurious  sub- 
stances sent  out  into  the  air  by  the  main- 
tenance of  chemical  works  on  adjoining 
premises.     (Ga.)  390. 

The  renewal  by  a  tenant  of  his  lease  after 
the  creation  by  a  third  person  of  a  nuisance 
by  his  method  of  conducting  his  business, 
injuriously  affecting  the  right  of  occupancy 
and  the  tenant's  private  property,  is  held 
not  to  preclude  the  tenant  from  maintain- 
ing an  action  to  abate  the  nuisance  and  to 
recover  the  damages  for  his  injuries.  (N. 
Y.)  600. 

Ewplosion, 

Negligence  in  leaving  a  car  load  of  high 
explosives  an  unreasonable  time  in  the  vi- 
cinity of  a  dwelling  is  held  to  be  the  proxi- 
mate cause  of  injury  to  the  dwelling  oy  an 
explosion  of  a  car  through  fire  communicat- 
ed from  other  cars  near  by.  (Tex.)  716. 
Imputed  negligence. 

The  negligence  of  the  driver  of  an  omni- 
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bus,  in  which  a  picnic  party  is  being  con- 
veyed, is  held  not  to  be  imputable  to  a 
member  of  the  party  who  is  injured  by  the 
overturning  of  the  conveyance,  caused  by  a 
defect  in  the  street  and  the  contributory 
negligence  of  the  driver.  (Minn.)  74. 
Proximate  cause, 

A  prior  and  remote  cause  is  held  not  to 
furnish  the  basis  of  an  action  for  the  recov- 
ery of*  damages  if  such  remote  cause  did 
nothinp^more  than  furnish  the  condition,  or 
give  rise  to  the  occasion,  by  which  the  in- 
jury waa  made  possible,  and  there  inter* 
vened  between  such  prior  or  remote  cause 
and  the  injury  a  distinct,  unrelated,  and 
efficient  cause  of  the  injury.  (Kan.)  399. 
Libel 

The  publication  of  reports  made  by  police 
and  detective  officers  to  their  superiors,  and 
inscribed  in  books  kept  for  that  purpose, 
or  of  the  opinions  or  suspicions  of  such  offi- 
cers, is  held  not  to  be  privileged.  (La.) 
62. 

A  clergyman,  who  enters  upon  the  baptis- 
mal record  of  his  church  the  name  of  a  per- 
son as  the  reputed  father  of  a  bastard  child, 
knowing  that  he  has  been  acquitted  of  that 
charge,  is  held  to  be  guilty  of  libel.  (Tex.) 
959. 


VII.  Pbofestt  Rights;  Libns;  Wills. 


As  to  Inheritance  of  Property  by  Illegiti- 
mates, see  supra,  IV. 

Waters. 

The  owner  of  land  adjoining  a  highway 
is  held  to  have  no  right  to  fllT  depressions 
in  his  land  which  are  natural  outlets  to 
drain  the  water  from  the  highway,  if  the 
effect  will  be  to  cast  the  water  back  onto 
the  highway  and  injure  it.     (N.  H.)  112. 

An  island  formed  in  a  navigable  river  is 
held  not  to  become  a  part  of  the  land  of  an 
adjacent  riparian  owner,  when  it  was 
formed  independently  of  any  accretions  to 
his  land,  and  when  any  additions  to  his 
land,  whether  by  accretions  thereto  or  the 
receding  of  the  waters,  have  resulted  from 
the  formation  of  the  island.     (Iowa)   673. 

The  title  to  accretions  is  held  not  to  be 
lost  by  the  fact  that  a  stream  changes  its 
course,  and,  forcing  its  way  throuf^h  the 
newly  formed  land,  cuts  the  portion  m  con- 
troversy off  from  the  main  land.    (Mo.)  193. 

Under  a  statute  authorizing  persons  hav- 
ing possessory  rights  to  agricultural  land 
to  appropriate  water  for  irrigation,  and 
making  ''said  land  available  for  agricultu- 
ral purposes  to  the  full  extent  of  the  soil 
thereof,"  appropriation  of  sufficient  for  the 
whole  tract  is  held  to  relate  back  to  the 
first  diversion,  in  case  the  water  is  used 
<»ntinuously  and  the  area  of  cultivation 
is  extended  with  reasonable  diligence. 
(Wash.)  308. 

The  diversion  or  altered  transmission  of 
surface  water,  caused  by  the  erection  of  a 
building  upon  land  over  which  it  is  accus- 
tomed to  flow,  is  held  to  afford  no  ground 
of  action  to  a  person  who  suffers  injury  by 
reason  thereof.     (N.  J.  Err.  &  App.)   329. 

One  who,  for  his  own  benefit,  erects  an 
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embankment  on  a  stream  in  such  a  way  as 
to  change  the  current  of  the  stream  and  de- 
stroy its  habit  of  forming  alluvial  deposits 
on  the  opposite  bank  is  held  to  be  liable  for 
the  damage  caused  to  the  riparian  owner  by 
the  loss  of  future  alluvial  deposits.  (Pa.) 
206. 

Liens. 

An  amendment  to  the  law  providing  for 
the  recording  of  mortoiges,  so  as  to  permit 
the  recording  of  a  cnattel  mortgage  exe- 
cuted by  a  nonresident,  which  could  not 
then  be  done,  is  held  not  to  perfect  the  lien 
of  an  existing  mortgage  as  against  the  lien 
of  a  pending  attachment  suit,  although  the 
amenament  provides  that  all  morangea 
theretofore  executed  and  recorded  shall  be 
valid,  and  the  mortgage  was  actually  re- 
corded before  the  suit  was  bqgun.  (Ind. 
Terr.)  878. 

WiUs. 

A  will  of  real  estate  is  held  not  to  pass 
the  amount  received  for  the  property  under 
eminent  domain  proceedings  consummated 
during  the  testator's  lifetime.    (N.  Y.)  719. 

That  witnesses  to  a  will  were  in  the  same 
room  with  each  other  and  the  testator  is 
held  not  to  be  sufficient  to  make  the  attesta- 
tion valid,  if  they  were  not  so  in  the  pres- 
ence of  one  another  that  each  could  see  the 
other  sign.     (Vt.)  261. 

Where  a  testator  with  three  children  be- 
queathes one  half  his  property  to  one  of 
them,  without  mentioning  the  remainder  of 
the  property  or  the  other  children,  it  is 
held  that  no  devise  by  implication  arises, 
but  that  he  dies  intestate  as  to  such  re- 
mainder, and  that  the  child  named  in  the 
will  is  entitled  to  share  in  it  with  the  oth- 
ers.    (Wis.)  105. 
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VIII.  Civil  Remxdies. 


A  judgment  entered  in  an  action  for  tiie 

alMiteinent  of  a  nuisance  ia  held  to  be  a  bar 

to   a   subsequent    proceeding   for   damages 

based  upon  the  same  facts.     (Minn.)  736. 

Lis  pendens. 

Under  a  statute  providing  that  an  action 
is  deemed  to  be  pending  from  the  time  of  its 
commencement  until  its  final  determination 
upon  appeal,  or  until  the  time  for  appeal 
has  passed,  a  mortgagee  of  land  which  has 
been  restored  to  the  mortgagor  by  a  default 
judgment  against  his  grantee  is  held  to  take 
subject  to  the  contingenc;|r  of  having  his 
title  defeated  by  the  openins  of  the  judg- 
ment throuffh  proceedings  tcucen  in  proper 
time,  and  the  dismissal  of  the  action.  (S. 
D.)  811. 

Injunction, 

An  injunction  to  prevent  a  baseball  play- 
er from  violating  his  contract  to  serve  a 
certain  organization  for  a  stipulated  time, 
during  which  he  is  not  to  play  for  any  other 
club,  IS  held  to  be  allowable.     (Pa.)  227. 

An  injunction  to  prevent  the  construction 
of  a  street  railway  under  an  invalid  ordi- 
nance is  held  to  be  properly  granted  in  fa- 
vor of  a  railroad  company,  where  the  oper- 
ation of  the  street  railway  will  interfere 
with  access  to  the  railroad  freight  house 
and  track  yard,  thereby  causing  special  in- 
jury, for  which  the  railroad  company  has  no 
adequate  remedy  at  law.  (C.  G.  App.  7th 
C.)  231. 

An  injunction  to  restrain  members  of  a 
labor  organization  from  causing  the  dis- 
charge of  nonmembers  by  notifying  the 
common  employer  that  they  will  stop  work 
unless  nonmembers  are  discharged  is  held 
not  to  be  allowable,  where  sucn  members 
act  for  the  good  of  their  oi^ganization,  and 
not  from  malice,  or  a  desire  to  injure  oth- 
ers.    (N.  Y.)   135. 

An  employee  of  a  glucose  manufacturer, 
knowing  the  secret  processes  of  the  busi- 
ness, is  held  to  be  properly  enjoined  from 
violating  his  contract  not  to  enter  the  em- 
ploy of  a  rival  manufacturer  during  his 
term  of  employment.    (C.  C.  A.7th  C.)  916. 

A  husband  and  wife  having  their  matri- 
monial domidl  in  the  state,  and  the  domicil 
of  the  wife  being  also  there,  it  is  held  that 
the  court  of  chancery,  on  a  bill  filed  by  the 
wife,  has  jurisdiction  to  enjoin  the  husband 
from  prosecuting  a  suit  for  divorce  in  an- 
other state,  the  jurisdiction  of  which  he  had 
invoked  on  a  false  and  fraudulent  allega- 
tion of  his  residence  in  that  state.  (N.  J. 
ISrr.  &,  App.)  484. 

Levy  and  seizure. 

A  locomotive  engineer  is  held  not  to  be  a 
laborer  within  the  meaning  of  a  statute  ex- 
empting the  wages  of  a  laborer  from  seiz- 
ure.    (Ija.)  407. 

Arhitration, 

A  claim  arising  out  of  an  illegal  transac- 
tion is  held  not  to  be  a  legitimate  subject- 
matter  for  submission  to  arbitrators,  and 
an  award  founded  thereon  is  held  to  be  a 
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mere  nullity.     (Ga.)   181.  « 

Judgment  as  har  to  suhsequeni  action, 

A  satisfied  judgment  against  the  com* 
plaining  witness,  magistrate,  and  constable 
for  false  imprisonment  under  void  proceed- 
ings is  held  to  bar  a  subsequent  aetioifr 
against  the  sheriff  in  whose  custody  defend- 
ant was  placed,  although  the  first  suit  oor- 
ered  only  the  time  until  defendant  readied 
the  sheriff's  custodv,  while  the  second  one- 
seeks  damaces  for  the  period  from  that  time 
imtil  his  release.     (Mich.)  410. 

An  unsatisfied  judgment  in  replevii^ 
against  a  sheriff  for  wrongful  seizure  of 
property  under  execution  is  held  not  to  \» 
a  bar  to  a  subsequent  action  in  trover  to  re- 
cover the  value  of  the  property  from  tiiooe- 
who  executed  the  indemni^  bond.  (Colo.) 
417. 

Release  of  joint  tori  feasor;  effect  on  Uabil^ 
ity  of  other, 

A  release  for  a  consideration  paid,  of  one 
of  two  persons  jointly  liable  for  personal 
injury  to  another,  from  further  liability  ity 
respond  for  such  injury,  is  held  to  release 
the  other  also,  although  there  is  an  express- 
stipulation  that  it  shall  not  have  that  ef- 
fect.    (Wash.)  293. 

Acknowledgment  of  barred  debt. 

An  expression  of  ability  on  the  part  of 
the  debtor  to  pay  his  debt,  followed  by  part 
payment,  is  held  to  be  nothing  more  than  a 
mere  acknowledgment  of  the  existence  of 
the  debt,  and  not  to  operate  as  a  renuncia- 
tion of  an  acquired  prescription.  (La.) 
408. 

Joinder  of  parties,  ^ 

A  joint  action  against  a  municipal  corpo- 
ration, a  street  railwav  company,  and  a  con- 
tractor working  for  ti^e  latter,  for  injuries- 
caused  by  the  negligent  obstruction  of  the 
street,  is  held  not  to  be  maintainable,  on  the 
theory  that  it  was  the  duty  of  the  munic- 
ipality to  keep  its  streets  free  from  obstruc- 
tions, and  that  the  company  and  contractor 
were  negligent  in  placing  and  continuing 
the  obstruction  in  the  street,  since  there  waa 
no  concert  of  action  between  defendants,  and 
the  duty  of  each  was  distinct  and  of  a  dif- 
ferent nature.     (Pa.)   666. 

Removal  of  causes. 

Where  a  judgment  for  plaintiff  in  an  ac- 
tion for  personal  injuries,  removed  from  a 
state  to  a  Federal  court,  is  reversed  and  the 
cause  remanded  for  new  trial  on  the  ground 
that  the  injury  was  caused  by  the  act  of  a 
fellow  servant,  it  is  held  that  such  ruling  ia 
not  the  law  of  the  case  if  plaintiff  discontin- 
ues the  action  and  begins  a  new  one  in  a 
court  of  another  county  of  the  state.  (Tenn.) 
690. 

Pari  delicto, 

A  statute  forbidding  an  attorney  at  law 
to  promise  or  give  to  any  person  a  valuable 
consideration  as  an  inducement  to  placing  in 
his  hands  a  demand  for  the  purpose  of  hav- 
ing an  action  brought  thereon  is  held  not  to 
prevent  the  person  who  places  the  demand 


RiBsnic^  OF 
(Criminal  Law 
in  bis  bands  from  recovering  the  agreed 
compensation,  since  the  parties  are  not  in 
pari  delicto.     (N.  Y.)  830. 
Damages* 

Damages  for  mental  suffering  are  held  to 
be  properly  included  in  the  compensation 
awarded  to  one  upon  whom  an  assault  is 
committed  by  coercing  him  into  abandoning 
a  house  by  threats  of  shooting  him  with  a 
gun  which  the  assailant  points  at  him. 
(Tnd.)  397. 

Punitive  damages  for  wrongful  refusal  to 
honor  a  check  are  held  not  to  be  allowable  in 
the  absence  of  actual  malice,  oppression,  or 
bad  motive  on  the  part  of  the  bank.  (Ky.) 
966. 

Mistake, 

Where  one  releases  a  deed  of  trust,  and 
takes  a  new  deed  of  trust  for  the  balance  of 
his  debt,  a  lienor  subsequent  to  the  first 
deed  of  trust  is  held  to  get  a  preference 
over  the  second  deed  of  trust,  and  equity 
will  not  cancel  t^e  release  against  such  sec- 
ond lienor,  except  for  fraud  or  mistake. 
(W.  Va.)  788. 
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Evidence;  X-ray  pictures. 
For  the  purpose  of  showing  the  condition 
of  the  internal  tissues  of  the  body,  ''X-rav 

Sictures"  are  held  to  be  admissible  in  evi- 
ence.     (Neb.)  287. 

Limitation  of  actions, 
A  claim  against  the  estate  of  a  deceased 
person,  not  allowable  in  the  administration 
proceedings  because  it  is  contingent  in 
character,  is  held  not  to  be  affected  by  any 
statute  of  limitations  while  such  character 
exists.     (Wis.)  82. 

Presumption  of  easement. 
An  adverse  user  of  an  easement  for  the 
period  specified  in  the  statute  barring  ac- 
tions for  the  recovery  of  land  is  held  to 
raise  a  conclusive  judicial  presumption  of 
a  prescriptive  right  by  lost  grant.  (Mo.) 
442. 

Presumption  of  survivorship. 
In  case  of  the  death  of  two  persons  in  a 
common  calamity  it  is  held  that  there  is  no 
presumption  of  survivorship.   .(Mo.)    436. 


Criminal  Law  and  Pb!agtioe. 


Assault;  counterclaim. 
One  sued  for  assault  committed  in  a  con- 
tinuous encounter  i^  held  to  have  the  right 
to  counterclaim  for  injuries  infiicted  upon 
him  by  his  adversary.     (Wis.)  744. 
Burglary. 
A  servant  having  a  right  to  lodge  in  his 
master's  house  is  held  to  be  guilty  of  bur- 
glary if  he  opens  a  closed  door  or  raises  a 
sash  and  enters  the  building,  not  for  the 
purpose  of   usiu^  the  house  as  a   lodging 
place,  but  v>*ith  intent  to  steal  his  master's 
goods.     (S.  C.)  685. 

Sedition. 
The  publication  of  an  article  advocating 
the  murder  of  rulers  and  the  destruction  of 
organized  societj^  is  held  not  to  be  protected 
b^  a  constitutional  provision  that  every 
citizen  may  freely  publish  his  sentiments 
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on   all  subjects,  being  responsible  for  the 
abuse  of  that  right.     (N.  Y.)  509. 
Intooncating  liquors. 

An  agent  of  an  express  company,  who  in 
cood  faith  delivers  to  the  consignee,  or  upon 
his  order,  goods  carried  by  his  principal, 
consigned,  C,  O,  D.,  and  collects  the  charges 
thereon,  is  held  not  to  be  guilty  of  selling 
intoxicating  liquors  to  the  purchaser, 
though  he  has  reason  to  believe,  or  knows, 
that^  the  goods  so  consigned  and  delivered 
are  intoxicating  liquors.  (Kan.)  55. 
Discharge  of  jury. 

The  diecharee  of  a  jury  in  a  criminal 
case,  without  the  consent  of  the  accused,  be- 
cause the  jurors  are  unable  to  agree,  is  held 
not  to  sustain  the  defense  of  former  jeop- 
ardy on  a  subsequent  trial.     (111.)  869. 
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Trust  implied  to  elfectuate  purpose  of 
contract  when  its  terms  cannot  be 
given  effect  116 

HVaters. 

Bee  also  Dbains  and  Sewzbs. 

How  far  grant  of  mill   includes  water 

rights  487 

The  law  of  accretion  to  shore  lands : — 
I.  What  constitutes  103 

II.  Title  to 

a.  In  general  199 
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Waters,  II.— continued. 

b.  Effect  of  form  of  conveyance        20f> 

c.  Effect  of  grant  on  existing  ac- 

cretion 202 

d.  Rights  of  municipalities  SOS 

e.  Conflicting  rights  204 

III.  Basis  of  rule  20^ 

IV.  Effect  of  character  of  water  207 
y.  Separation  of  upland  and  accretion 

a.  In  general  20S 

b.  Effect  of  street  on  shore  208^ 

VI.  Interference  with  right 

a.  Adverse  possession  20O 

b.  Preventing  formation  210 

c.  Separation  from  .shore  210 

VII.  Dower  and  leasehold  210 
Acquisition  of  a  water  supply  by  right 

of  eminent  domain : — 

I.  Right  to  take  without  compensation    240 
II.  Power  to  exercise  right  of  eminent  do- 
main 

a.  In  general  241 

b.  Wlio  may  exercise  24S 

c.  What  may  be  taken 

1.  In  general  244 

2.  Other  public  property  24<r 

d.  Exhaustion  of  power  24S 

e.  Extent  of  rights  acquired  24S 

f.  Discretion  as  to  necessity  24^ 
III.  Procedure 

a.  In  general  250 

b.  Notice  25S 

c.  Abandonment  of  proceedings  258 
IV.  Damages 

a.  Measuro  of  258 

b.  WhoentlUedto  29e 

c.  Prepayment  of  257 
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Liability  for  permitting  water  to  ac- 
cumulate and  freeze  on  sidewalk  to 
the  injury  of  travelers  821 

Levees  as  public  improvements  75T 

Title  to  Islands  678 

Wills. 
Passing  of  proceeds  of  land  under  a  de- 
vise of  real  property  : — 
I.  Introductory  71^ 

II.  Land    voluntarily    conveyed    by    tes- 
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pulsory proceedings  720 
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ACTION  OB  SUIT. 

Joinder  of  Stockholders,  see  Confliot 
OF  Laws,  7. 

To  Enjoin  Obstruction  of  Surface  Wa- 
ter, see  Municipal  Ck>BPOBATiONS, 
L 

1.  The  remedy  by  creditors  of  a  deced- 
ent's estate  against  legatees  or  next  of 
kin,  under  Wis.  Rev.  Stat.  1898,  §§  3269 
ei  seq,,  to  recover  from  them  on  claims 
against  the  decedent  to  the  extent  that  they 
have  received  assets  of  the  estate,  is  purely 
legal  and  statutory,  and  not  equitable. 
South  Milwaukee  Co.  v.  Murphy  (Wis.)    82 

2.  A  joint  action  cannot  be  maintained 
against  a  municipal  corporation,  a  street 
railway  company,  and  a  contractor  working 
for  the  latter,  for  injuries  caused  by  the 
negligent  obstruction  of  the  street,  on  the 
theory  that  it  was  the  duty  of  the  munici- 
pality to  keep  its  streets  free  from  obstruc- 
tions, and  that  the  company  and  contractor 
were  negligent  in  placing  and  continuing 
the  obstruction  in  the  street,  since  there 
was  no  concert  of  action  between  defend- 
ants, and  the  duty  of  each  was  distinct  and 
of  a  different  nature.  Weist  v.  Philadel- 
phia (Pa.)  666 

3.  The  inhabitants  of  a  city  who  invoke 
its  power  to  construct,  and  who,  after  its 
completion,  use,  a  local  improvement — a 
main  sewer — which  the  city  had  the  right 
to  construct,  are  improperly  joined  with  the 
city  in  a  suit  for  damages  and  an  injunc- 
tion on  account  of  the  effects  of  its  negli- 
gence in  constructing  and  operating  the 
sewer.  Camiichael  v.  Texarkana  (C.  C. 
App.  8th  C.)  911 

Notes  and  Bbiefs. 

Determination  of  case  according  to  law 
as  it  stands  when  judgment  is  rendered. 

882 

Right  to  sue  in  one's  own  name;  when 
right  must  exist.  681 

For  nuisance;  joinder  of  parties  acting 
independently.  631 

Joint;  for  injury  done  by  several  acting 
independently.  911 

Joint  and  several;  judgment  and  satis- 
faction to  discharge  all  the  wronffdoers ;  dis- 
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tinct  causes  of  action;  discharge  of  one  aa 
defense  to  other.  410 

Joinder  of  parties  not  in  privity;  joint 
action  to  enforce  stockholder's  liability.  645 

For  wrongful  death;  joinder  of  parties; 
right  to  recover  against  one  only.  66ft 

ABMISSIONS. 

By  Child  of  Tender  Age,  see  Evidence,. 

ADVERSE  POSSESSION. 

Acquisition  of  Easement  by,  see  Ease- 
ments, 2. 

Notes  and  Bbiefs. 

Adverse  possession;  adverse  use  by  rail- 
road company  of  land  for  track;  acquire- 
ment of  easement  by.  442 

ADVERTISIHG. 

Prohibiting  Distribution  of  Advertise- 
ments, see  Municipal  Corpora- 
TIONS,  10. 

AGREED  CASE. 

A  statute  providing  for  the  submis- 
sion of  causes,  without  action,  upon  agreed 
statements  of  fact,  is  applicable  to  contro- 
versies which  are  within  the  original  juris- 
diction of  the  supreme  court.  Carolina 
Grocery  Co.  v.  Burnet  (S.  C.)  687 

ALIMONT. 

Final  Decree  for,  Not  a  Debt,  see  Hus- 
band AND  Wife,  7. 
See  also  Pleading,  6. 

ANARCHT. 

See  Sedition. 

ANirUITT. 

Deduction  from  Teacher's  Salary  to 
Provide,  see  Schools,  6. 

APPEAL  AND  ERROR. 

See  also  New  Trial. 

Finality  of  decision. 

1.  An  order  or  decree  whi<^  retains  or 
dismisses  defendants  who  are  charged  to  be 
jointly  liable  with  other  defendants  in  the 
suit  is  not  a  final  decision,  and  is  not  ap- 
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pealable,  because  it  does  not  dispose  of  the 
whole  case.  Carmichael  v.  Texarkana  (C. 
C.  App.  8th  C.)  911 

Objeotions  and  ezoeptiona. 

2.  Failure  to  object  to  remarks  of  coun- 
sel in  argument  to  the  jury  will  be  regard- 
ed as  a  waiver  of  any  irregularity  in  them. 
Outzman  v.  Clancy  (Wis.)  744 

3.  Exceptions  to  the  appointment  of  a 
trustee,  instead  of  an  administrator  ad  {t- 
tem,  not  saved  by  a  term  bill  of  exceptions, 
cannot  be  saved  by  a  final  bill  of  exceptions, 

Xed   at   a   term   subsequent  to   that   at 
!h  the  ruling  occurred.    United  States 
Casualty  Co.  v.  Kacer  (Mo.)  436 

Ham&leM  error. 

4.  In  no  case  will  the  supreme  court  un- 
dertake to  pass  upon  questions  presented  by 
a  bill  of  exceptions,  when  an  adjudication 
of  them,  even  though  favorable  to  the  plain- 
tiff in  error,  could  not  possibly  result  in 
any  practical  benefit  to  him.  Singleton  v. 
Benton  (Ga.)  181 

5.  The  giving  of  erroneous  or  inappro- 
priate instructicms  in  the  trial  of  a  criminal 
case  affords  the  accused  no  just  cause  of 
complaint,  when  so  doing  could  not  in  any 
manner  have  operated  to  his  injury.  Am- 
heiter  v.  SUte  (Ga.)  392 
Exolnslon  of  evidenee. 

6.  An  error  in  the  exclusion  of  evidence 
on  examination  in  chief  is  cured  by  the  ad- 
mission of  the  evidence  on  re-examination, 
if  it  is  as  effectual  at  that  time  as  it  would 
have  been  on  the  examination  in  chief.  Re 
Claflin  (Vt.)  261 

7.  The  exclusion  of  relevant  evidence  is 
not  legal  error  if  it  is  only  slight  and  con- 
jectural, and  affords  no  basis  for  real  belief. 

Id. 
Instmotions. 

8.  Faulty  instructions  given  at  the  in- 
etance  of  one  party  are  not  ground  for  re- 
versal, if  any  error  in  them  is  explained  and 
cured  by  those  given  for  the  other  party. 
Chicago  City  R.  Co.  v.  Tuohy  (111.)         270 

-  9.  Instructions  to  the  jury  upon  the 
question  of  the  duty  which  a  master  owes 
to  one  servant  in  hiring  others  are  not 
ground  for  reversal,  where,  taken  as  a  whole, 
they  state  that  the  master's  duty  is  to  fur- 
nish reasonably  suitable  servants,  and  that 
he  discharges  this  dutv  when  he  exercises 
ordinary  and  reasonable  care  in  so  doing, 
although  some  portions  of  them  seem  to  re- 
quire a  higher  duty  in  this  respect.  Sroufe 
V.  Moran  Brothers  Co.  (Wash.)  313 

10.  An  instruction  as  to  comparative  neg- 
ligence is  not  reversible  error  in  an  action 
against  a  master  for  negligent  injury  of  his 
servant,  where  there  is  not  a  particle  of  evi- 
dence of  negligence  on  the  part  of  the  serv- 
ant. Id. 

11.  The  characterization  of  instructions 
as  requested  by  one  party  or  the  other,  or 
the  failure  to  so  characterize  them,  is  not 
ordinarily  reversible  error.  Gutzman  v. 
Clancy  (Wis.)  744 

12.' It  is  error  to  inform  the  jury  of  the 
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legal  effect  of  their  answers  to  questions  in 
a  special  verdict.  Id. 

Remarks  of  ooimsoL 

13.  Assertions  by  counsel  in  argument  to 
the  jury  derogatory  to  the  character  of  the 
opposing  par^,  based  on  his  own  knowl- 
edge, and  not  on  the  facts  in  evidence,  are 
erroneous.  Id. 
Damafces. 

14.  That  the  damages  awarded  a  widow 
for  the  negligent  killing  of  her  husband  fall 
short  of  the  value  of  His  life  will  not  pre- 
vent a  reversal  in  case  the  court  permitted 
a  consideration  of  her  loss  of  comfort  and 
enjoyment  in  awarding  the  damages,  and 
there  is  nothing  to  show  how  much,  if  any- 
thing, was  allowed  for  such  loss.  Illinois 
C.  R.  Co.  V.  Benz  (Tenn.)  690 
Effect  of  dooisioB. 

15.  Where  a  judgknent  for  plaintiff  in  an 
action  for  personal  injuries,  removed  from 
a  state  to  a  Federal  court,  is  reversed  and 
the  cause  remanded  for  new  trial  on  the 
ground  that  the  injury  was  caused  l^  the 
act  of  a  fellow  servant,  such  ruling  is  not 
the  law  of  the  case  if  plaintiff  discontinues 
the  action  and  begins  a  new  one  in  a  court 
of  another  county  of  the  state,  iMit  the  state 
courts  may  apply  their  law  with  reference 
to  that  question.  Id. 

Notes  and  Briefs. 

Appeal;  presumption  that  court  per- 
formed its  duty,  where  record  is  silent;  con- 
clusiveness of  record;  mere  irregularity  as 
ground  of  reversal.  871 

Harmless  error  as  ground  of  reversal. 

745 

Federal  question ;  whether  due  effect  giv- 
en by  state  court  to  judgment  of  United 
States  court.  691 

Defects  in  instructions  as  reversible  er- 
ror; where  cured  by  other  instructions.  271 

APPBOPBIATIONS. 

The  legislature  may  appropriate  the 
public  moneys  to  pay  a  debt  incurred  by  a 
municipality  whicn  was  stricken  by  a  cy- 
clone, for  burying  its  dead,  removing  dibrts, 
and  caring  for  the  injured  and  homeleaa. 
State  ex  rel.  New  Richmond  v.  I>B.vidson 
(Wis.)  •  739 

ABBITRATION. 

A  claim  arising  out  of  an  ill^l 
transaction  is  not  legitimate  subject-matter 
for  submission  to  arbitrators,  and  an  award 
founded  thereon  is  a  mere  nullity.  Single 
ton  V.  Benton  (Ga.)  181 

Notes  Azn)  Briefs. 

Arbitration;  effect  of  award  upon  daim 
arising  out  of  illegal  transaction: — (I.) 
In  general;  (II.)  &e  illegal  transaction 
whidi  has  been  the  subject  of  arbitration: 
(a)  an  evasion  of  public  statutes:  (1)  the 
general  rule;  (2)  Davis  v.  Wentworth; 
{h)  private  agreement  as  to  costs  in  crimi- 
nal case;  (c)  composition  of  felony;  (d) 
gaming  agreements:   (1)  futures;  (2)  bone 
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race;  {e)  confederate  treaauiy  notes  as 
consideration;  {f)  variant  decisions  distin- 
guished by  reference  to  statutes;  (III.) 
conclusion.  181 

ASSAULT  AND  BATTERY. 

Damages    for    Mental    Suffering,    see 

Damages,  5. 
Counterclaim  for  Injuries  Received,  see 

Set-Off. 

1.  Liability  to  a  civil  action  for  assault 
is  incurred  by  one  who  goes  to  the  home  of 
another  and  orders  the  latter's  wife  and 
children  to  move  out,  states  his  intention 
to  burn  the  building,  pours  oil  on  it, 
scratches  a  match  for  the  seeming  purpose 
•of  setting  fire  to  the  house,  points  a  gun  at 
the  woman,  and  tells  her  that  if  she  does 
not  leave  the  place  he  will  shoot  her  and 
the  children.     Kline  v.  Kline  (Ind.)         397 

2.  One  upon  whom  an  assault  is  com- 
mitted may  oecome  liable  for  a  battery  up- 
on the  aggressor,  if  he  uses  more  than  nec- 
•essary  force  in  repelling  the  assault.  Gutz- 
man  v.  Clancy  (Wis.)  744 

Notes  and  Briefs. 

Assault  and  battery;  damages  in  case  of. 

745 
ASSIGNMENT. 

Of  Wife's  Claim  for  an  Allowance  of 
Alimony,  see  Husband  and  Wife, 
6. 


ASSUMPSIT. 

The  only  legal  remedy  to  compel  an 
■agent  to  account  for  funds  furnished  him 
for  an  illegal  purpose  is  an  action  in  as- 
sumpsit to  recover  so  much  of  the  money  as 
was  not  actually  used  by  him  in  carrying 
such  purpose  into  effect.  Singleton  v.  Ben- 
ton (Ga.)  181 

ATTACHMENT. 

Effect  upon,  of  Discharge  in  Bankrupt- 
cy, see  Bankruptcy,  4,  5. 

1.  Under  the  law  of  Arkansas  as  ex- 
tended by  act  of  Congress  over  the  Indian 
territory,  the  owner  of  an  unrecorded  mort- 
gage out  of  possession,  although  having  the 
fe^  title  to  the  property,  cannot  defeat  an 
attachment  upon  the  property  as  that  of 
"the  mortgagor.  McFadden  v.  Blocker  (Ind. 
Terr.)  878 
Iiien. 

2.  The  lien  of  an  attachment  duly  levied 
4ind  perfected  bv  judgment  is  a  vested  right 
in  favor  of  the  attachment  creditor,  as 
against  the  property  of  the  attachment 
debtor  upon  which  the  writ  was  levied, 
which  cannot  be  impaired  by  subsequent 
legislation,— especially  where  the  lien  of  an 
attachment  after  judgment  is  of  as  high  an 
order  as  that  of  an  execution.  Id. 

3.  The  filing  of  an  interplea  in  an  at- 
tachment suit  setting  up  a  claim  to  the 
property  under  a  mortgajro  improperly  ad- 
mitted to  registration  will  not  prevent  the 
judgment 'in  the  attachment  suit  from  per- 
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fecting  the  attajchment  lien  so  that  it  can- 
not be  devested  by  a  subsequent  statute  val- 
idating the  registration  of  the  mortgaffe. 

4.  An  attachment  lien — at  least  until  a 
final  judgment  is  entered  in  the  case — ^may 
be  impaired,  displaced,  or  destroyed  by  leg- 
islative enactments,  in  the  absence  of  any 
prohibition  of  retroactive  or  retrospective 
laws.  Evans-Snider-Buel  Co.  v.  McFadden 
(C.  C.  App.  8th  C.)  900 

5.  A  judgment  by  default  against  the 
debtor  in  an  attachment  suit  does  not  es- 
tablish the  lien  against  the  claim  of  an  in- 
ten^ening  mortgage  creditor  so  as  to  prevent 
a  subsequent  statute  validating  mortgages 
from  operating  to  defeat  the  attachment 
lien.  Id. 
Priority. 

6.  Creditors  bringing  attachment  suits 
on  prior  judgments  are  within  the  meaning 
of  a  statute  making  mortgages  liens  from 
the  time  they  are  filed  for  record,  and  de- 
claring that  such  filing  shall  be  notice  to 
all  persons,  so  that  their  attachments  will 
take  precedence  of  unrecorded  mortgages, 
although  founded  on  pre-existent  debts. 
McFadden  v.  Blocker  (Ind.  Terr.)  878 

Notes  and  Briefs. 

Attachment;  lien  of,  perfected  bv  judg- 
ment, as  vested  right;  lien  relating  oack  to 
levy;  power  of  legislature  to  destroy  lien; 
attaching  creditor  a^  purchaser  for  value; 
effect  of  prior  unrecorded  mortgage  to  de- 
feat. 881 

Against  nonresident;  judgment  in  per- 
sonam. 173 

ATTORNEYS. 

May  Purchase  at  Excicution  Sale,  see 
JuDiciAi.  Sale. 

1.  The  power  of  the  court  of  chancerjr 
to  compel  a  solicitor  to  pay  over  to  his  cli- 
ent funds  obtained  in  the  course  of  proceed- 
ings to  enforce  a  decree  of  that  court  la  not 
affected  by  the  fact  that  he  may  have  re- 
ceived his  commission  from  another  court, 
instead  of  the  chancery  court,  or  that  he 
may  have  had  no  commission  at  all.  Lynde 
v.  Lynde  (N.  J.  Err.  &  App.)  471 

2.  A  solicitor  in  chancery  residing  in 
New  Jersey,  who  is  employed  to  procure  the 
reopening  of  a  divorce  decree  in  that  state 
and  an  order  for  the  payment  of  alimony, 
and  who  after  obtaining  the  order  brings 
actions  in  the  state  of  New  York  as  an  attor- 
ney at  law  in  that  state  to  collect  the  ali- 
mony, and  obtains  large  sums  of  money  in 
compromise  of  the  litigation,  is  subject  to 
a  summary  proceeding  in  the  New  Jersey 
chancery  court  to  compel  him  to  do  justice 
to  his  client,  where  he  has  refused  to  pay 
over  a  large  psjrt  of  the  funds,  claiming  the 
right  to  retain  them  as  compensation,  and 
contends  that,  as  they  were  obtained  by  him 
in  his  capacity  as  an  attorney  at  law  in 
New  York,  he  is  not  amenable  to  the  sum- 
mary jurisdiction  of  the  New  Jersey  chan- 
cery court.  Id. 

3.  A  statute  forbidding  an  attorney  at 
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law  to  promise  or  give  to  any  person  a  val- 
uable consideration  as  an  inducement  to 
placing,  or  in  consideration  of  having  placed, 
in  his  hands  a  demand  for  the  purpK>se  of 
having  an  action  brought  thereon,  will  not 
prevent  the  person  who  places  the  demand 
in  his  hands  from  recovering  the  agreed 
compensation,  since  the  parties  are  not  in 
partdelicio,    Irwin  v.  Curie  (N.  Y.)       830 

Notes  and  Briefs. 

Attorneys;  duty  toward  clients;  validity 
of  contract  for  percentage  of  alimony  recov- 
ered by ;  summary  power  of  court  to  compel 
payment  of  money  to  client  by.  471 

AWARD. 

See   ARBITBATI0I7 ;    GOMITT. 

BANKBUPTCY. 

Release  of  Jndsmente. 

1.  A  judgment  awarding  damages  for 
criminal  conversation  with  plaintiff's  wife 
is  within  the  exception  in  §  17  of  the  bank- 
ruptcy act,  providing  that  a  discharge  shall 
not  release  judgments  for  wilful  and  mali- 
cious injuries  te  the  person  or  property  of 
another.     Colwell  v.  Tinker  (N.Y.)         765 

2.  A  statute  permitting  one  who  has  ob- 
tained a  discharge  in  bankruptcy  to  apply 
to  the  courts  in  which  judgments  were  ren- 
dered against  him  for  an  order  directing 
their  cancelation  has  no  application  to 
judgments  from  which  the  bankruptcy  act 
does  not  release  the  debtor.  Id. 

«S.  A  judgment  for  the  publication  of  a 
libel  is  within  the  clause  of  the  bankruptcy 
act  excepting  from  release  judgments  for 
wilful  and  malicious  injuries  to  the  person 
or  property  of  another.  McDonald  v. 
Brown  (R.  I.)  768 

Attachment  liene. 

4.  The  lien  of  an  attachment  on  personal 
property  of  a  bankrupt  is  not  destroyed  by 
a  mere  discharge  of  the  debt  secured  by  the 
lien,  through  a  discharge  under  the  present 
national  l^nkruptcy  act;  and,  unless  such 
lien  is  one  which  is  itself  declared  void  by 
said  act,  it  may  be  enforced,  through  a  mod- 
ified form  of  judgment,  as  against  the  prop- 
erty on  which  the  lien  existe.  Powers  Dry 
Goods  Co.  V.  Nelson   (N.  D.)  770 

5.  An  attachment  lien  upon  property  of 
a  bankrupt  which  is  exempt  and  over  which 
the  bankruptcy  court  has  disclaimed  iuris- 
diction  is  not  included  in  §  67 f  of  the  bank- 
ruptcy act,  providing  that  liens  of  attach- 
ments levied  within  four  months  prior  to 
the  petition  in  bankruptcy  shall  be  null  and 
void,  and  that  the  property  covered  thereby 
shall  pass  to  the  trustee  as  part  of  the  es- 
tate of  the  bankrupt.  Id. 
Exempt  property. 

6.  The  jurisdiction  of  a  court  of  bank- 
ruptcy over  exempt  property  of  the  bank- 
rupt is  limited  to  determining  whether  or 
not  it  is  exempt,  and  the  title  thereto  re- 
mains in  the  bankrupt;  and  when  set  apart 
as  exempt  by  the  bankruptcy  court  it  is 
subject  to  the  jurisdiction  of  the  state,  and 
not  of  the  Federal,  courts.  Id. 
58  L.  R.  A. 


Notes  and  Briefs. 

Bankruptcy;  release  of  judgments  b^ 
discharge  in;  exceptions.  76» 

Exception  in  statute  that  discharge  ahaXl 
not  release  judgments  for  wilful  and  mali- 
cious injuries;  judgment  for  criminal  con- 
versation with  plaintiff's  wife.  76S 

Effect,  on  lien  of  attachment,  of  disdiarge 
in;  atta!chment  of  exempt  property;  exdu- 
siveness  of  jurisdiction  of  bankrupti^  oourt» 

771 

BANKS. 

Rights  of   Shareholders,  see  Cobfoba- 

TIONS,  5. 

Wrongful  Refusal  to  Honor  Check,  sea 

Damages,  6-8. 
Certificate  of  Deposit,  see  Executobb 

AND  Administrators,  1. 
Liability  as  Partner  in,  see  Partner- 

SHIP. 

1.  A  bank  receiving  for  collection  from 
a  correspondent  bank  a  draft  indorsed  by 
the  payee  in  blank,  without  notice  that  the 
correspondent  holds  the  draft  for  collectioxk 
only,  may,  before  receiving  notice  of  the  in- 
solvency of  the  correspondent,  apply  the 
proceeds  in  reduction  of  the  correspoiKlent*i» 
overdraft,  and  cannot  be  compelled  by  the 
payee  to  account  therefor.  American  £x<^. 
Nat.  Bank  v.  Theummler  (111.)  51 

Savins*  banks. 

2.  A  depositor  in  a  savings  bank,  who* 
receives  a  bank  book  containing  rules  which 
affect  his  contractual  relations  with  the 
bank  and  its  liability  to  him,  which  he 
reads,  will  be  bound  by  them  if  he  contin- 
ues to  leave  his  deposit  in  the  bank  and  ta 
make  additional  deposits.  Ladd  v.  Augoe- 
U  Sav.  Bank  (Me.)  28a 

3.  Rules  of  a  savings  bank  governing  it» 
contractual  relations  with  depositors  need 
not  be  shown  to  have  been  adopted  formally 
by  vote  of  the  trustees  of  the  institution, 
to  be  binding  on  depositors,  if  they  have 
been  long  in  use  with  the  knowledge  and  ap- 
proval of  the  trustees.  Id. 

4.  A  rule  of  a  savings  bank  that  the  in- 
stitution will  not  be  responsible  for  lose 
sustained  by  payment  to  a  stranger,  when 
the  depositor  has  not  given  notice  of  loss  of 
his  book,  since  the  officers  of  the  institution 
may  be  unable  to  identify  every  depositor 
transacting  business  at  the  bank,  does  not 
relieve  the  officers  of  the  bank  from  the  ex- 
ercise of  reasonable  care  to  protect  the  in- 
terests of  the  depositor,  •  and  prevent  lose 
to  him  bv  payment  to  a  person  not  entitled 
to  it.       *  Id. 

5.  A  savings  bank  having  thousands  of 
depositors  does  not  exercise  reasonable  care 
to  protect  them  from  loss  by  payment  of 
accounts  to  strangers,  where  the  only  proof 
of  identity  it  requires  is  the  possession  of 
the  bank  book.  Id. 

6.  A  savings  bank  whose  rules  permit 
withdrawal  of  money  by  the  depositor,  *'or 
by  any  other  person  duly  authorized,"  acta 
at  its' peril  as  to  the  genuineness  of  orders, 
when  it  undertakes  to  make  payment  to  one 
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purporting  to  hold  the  order  of  the  depos- 
itor. Id. 
Tnuts. 

7.  Money  received  by  a  banker  from  one 
about  to  lease  property,  to  be  kept  as  se- 
curity for  the  performance  of  his  undertak- 
ing to  the  property  owner,  is  held  by  the 
bank  as  trustee,  and  it  acquires  no  title  to 
it  as  part  of  its  general  fund,  althoi^h,  in 
accordance  with  its  plan  of  bookkeeping,  it 
makes  out  a  certificate  of  deposit,  which  it 
pins  to  the  retained  dunlicate  of  the  receipt 
given  the  depositor,  ana  mingles  the  money 
with  its  funds.  Woodhouse  v.  Crandall 
(111.)  385 

8.  In  case  a  bank  fails  after  receiving 
money  to  be  kept  as  a  trust  fund  for  the 
benefit  of  the  depositor,  the  presumption  is 
that  enough  of  tne  money  in  its  possession 
when  it  closes  its  doors  to  satisfy  it  belongs 
to  the  trust,  and,  in  case  the  balance  on 
hand  does  not  equal  the  trust  fund,  such 
balance  will  all  be  turned  over  to  the  bene- 
ficiary. Id. 

Notes  and  Bbiefs. 

Banks;  relation  of  debtor  and  creditor 
between  bank  and  depositors;  refusal  to 
pay  check;  right  to  pimitive  damages.    957 

Beceivinp^  for  .collection  from  correspond- 
ent draft  indorsed  in  blank;  crediting  pro- 
ceeds  in  reduction  of  correspondent's  over- 
draft ;  where  no  notice  ffiven  that  draft  held 
by  correspondent  for  collection  only;  liabil- 
ity to  payee  where  correspondent  bank  be- 
comes insolvent.  52 

Certificates  of  deposit;  as  promissory 
notes;  negotiability.  122 

Deposit  for  special  purpose  as  trust  fund ; 
effect  of  mingling  with  general  funds.      385 

Failure  to  procure  signature  of  deposit- 
or; binding  effect  of  rules  in  deposit  book; 
payment  to  stranger  in  possession  of  book; 
forged  check;  negligence  of  depositor  as  to 
custody  of  book  as  defense.  288 

BAPTISMAI.  RECORD. 

Libelous  Entry  in,  see  Libel  and  Slan- 
der, 2,  3. 

BIIXS  AND  NOTES. 

Presumption  of  Payment,  see  Evi- 
dence, 4. 

Assignment  of  Purhase-Money  Notes  by 
Vendor,  see  Vendor  and  Pur- 
chaser, 1,  2. 

1.  A  certificate  of  stock  of  a  corporation, 
expressed  on  its  face  to  be  transferable  only 
on  the  books  of  the  company  at  its  office, 
personallv  or  by  attomev,  on  surrender  of 
the  certificate,  and  transferred  in  blank  up- 
on its  back,  is  not  a  negotiable  instrument. 
Farmers'  Bank  v.  Diebold  Safe  &  L.  Co. 
(Ohio)  620 

2.  The  indorsement  of  a  note  and  deliv- 
ery of  it  as  collateral  security  for  a  loan 
will  not  prevent  the  payee  from  maintain- 
ing suit  upon  it  in  case  he  regains  posses- 
sion of  it  for  that  purpose.  Hutchings  v. 
Keinhalter  (R.  I.)  680 
68  L.  R.  A. 


Notes  and  Briefs. 


Bills  and  notes;  who  may  maintain  ac- 
tion on;  as  collateral  securi^  for  debt;  ap- 
plication of  payments  on;  several  notes  se- 
cured by  one  mortgage.  680 

BIIX8  OF  LADING. 

See  Carriers,  1. 

BONDS. 

To  Indemnify  for  Issue  of  New  Stodc 
Certificate,  see  Corporations,  2. 

Indemnity  Bond,  see  Levy  and  Seiz- 
ure, 2. 

BOUND  ART. 

Low-water  mark  will  bound  lands, 
where  the  description  in  the  deed  gives  a 
river  with  its  several  courses  as  a  boundair. 
Freeland  v.  Pennsylvania  R.  Co.  (Pa.)     206 

Notes  and  Briefs. 

Boundaries;  conveyance  calling  for  river 
as  boundary.  202,  211 

BRIDGES. 

Jurisdiction  in  Mandamus  to  Compel 
Removal  of,  see  Courts,  4. 

Cost  of  Replacing  County  Bridge,  see 
Taxes,  2. 

Removal  of  County  Bridges  by  Drain- 
age Districts,  see  Taxes,  3. 

The  legislature  may  authorize  a  drain- 
age district  to  remove  a  county  bridge 
across  a  stream  which  it  is  necessary  to 
widen  for  drainage  purposes,  and  require 
the  county  to  replace  it  at  its  own  expense. 
HeflTner  v.  Cass  &  Morgan  Counties    (111.) 

353 
Notes  and  Briefs. 

Bridges;  right  of  drainage  district  to  de- 
stroy without  compensation.  359 

Bights  and  duties  of  toll-bridge  proprie- 
tors:—  (I.)  Creation  of  rights;  (II.)  rights 
of  abutting  owners;  (III.)  place  and  meth- 
od of  construction:  (a)  in  general;  (b) 
imposition  of  additional  duties;  (c)  inter- 
ference with  navigation;  {d)  injury  to  ri- 
vals; (IV.)  use  of  bridge;  (V.)  duty  as  to 
maintenance  of  bridge;  (VI.)  tolls:  (a) 
conditions  to  right  to  take;  (&)  legislative 
interference  with:  (1)  in  general;  (2) 
by  authorizing  competition;  (c)  validity  of, 
and  remedy  for,  competition;  (d)  remission, 
evasion,  and  enforcement  of ;  (VII.)  remedy 
for  injury  to  bridge;  (VIII.)  taxation; 
( IX. )  termination  of  franchise  165 

BUILDING     AND     LOAN    ASSOCIA- 
TION. 

Foreclosure  by,  see  Mortgage,  2. 
See  also  Usury,  2. 

Notes  and  Briefs. 

Building  and  loan  associations;  statute 
reprulating  right  to  do  business;  penalty  for 
failure  to  comply  with.  818 
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BTJUiDINGS. 

Fire  Escapes  on,  see  Gonstitxttional 

Law,  1,  2. 
Title  of  Act  Relating  to  Fire  Escapes, 

see  Statutes,  1. 
Local  or  Special  Legislation  Ck>ncerning 

Fire  Escapes,  see  Statutes,  4. 
Construction    of     Statutes    Concerning 

Fire  Escapes,  see  Statutes,  11. 

Notice  from  the  inspector  is  not  nec- 
essary to  charge  the  owner  of  a  building 
with  the  duty  of  placing  a  fire  escape  there- 
on, under  a  statute  providing  that  within 
three  months  after  the  passage  of  the  act 
all  buildings  of  certain  kinds  shall  be  pro- 
vided with  fire  escapes,  although  one  section 
provides  that  any  person  "who  shall  be  re- 
quired" to  place  fire  escapes  on  his  build- 
ing shall  obtain  a  permit,  such  requirement 
referring  to  the  duty  imposed  by  the  stat- 
ute itself,  and  not  to  any  act  of  the  inspect- 
or.    Anns  V.  Ayer  (111.)  277 

BURGLARY. 

A  servant  having  a  right  to  lodge  in 
his  master's  house  is  guilty  of  burglary  if 
he  opens  a  closed  door  or  raises  a  sa&di  and 
enters  the  building,  not  for  the  purpose  of 
using  the  house  as  a  lodging  place,  but  with 
Intent  to  steal  his  master's  goods.  State  v. 
Howard  (S.  C.)  685 


Notes  and  Briefs. 
Burglary;  what  constitutes. 
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CARRIERS. 

Sale  of  Intoxicating  Liquors  by,  see 
Intoxicating  Liquors,  1. 

Sale  of  Liquor  Completed  by  Delivery, 
see  Sale. 

1.  An  indorsement  on  a  bill  of  lading  of 
the  final  destination  of  freight  tendered  for 
transportation,  which  is  beyond  the  termi- 
nation of  the  carrier's  line,  and  the  stipu- 
lation that  it  shall  go  "on  fastest  passenger 
train  service,"  will  not  render  the  earner 
liable  for  carriage  to  destination,  but  only 
to  deliver  it  to  the  connecting  carrier, 
where  the  bill  of  lading  expressly  states 
that  the  carrier  will  not  be  liable  for  losses 
beyond  its  own  line,  and  the  blank  for  des- 
tination in  the  body  of  the  contract  is  left 
unfilled  in  accordance  with  an  express  di- 
rection that  it  shall  not  be  filled  by  a  point 
"not  on  the  lines  of  this  system."  Tane  v. 
Oregon  R.  &  Nav.  Co.  (Or.)  187 

2.  The  holder  of  a  steamboat  ticket  can- 
not recover  damans  because  the  boat  leaves 
before  the  advertised  time  and  before  he  is 
aboard,  if,  before  it  leaves,  the  government 
inspector  has  refused  to  permit  any  more 
persons  to  get  aboard  because  the  number 

girmitted  by  its  license  has  been  reached, 
ughson     v.     Winthrop     Steamboat     Co. 
(Mass.)  432 

3.  The  standard  of  measurement  contem- 
plated by  Ohio  Rev.  Stat.  §  3374,  providing 
that  railroad  companies  shall  not  charge 
for  the  transportation  of  passengers  a  rate 
exceeding  3  cents  a  mile  for  a  distance  of 
68  L.  R.  A. 


more  than  8  miles,  is  the  mile,  without  re- 
gard to  fractions  thereof,  and  the  3-oent 
limit  does  not  apply  to  any  distance  leas 
than  9  nules.  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  V.  WeUs  (Ohio)  661 

Notes  and  Briefs. 

Carriers;  power  of  state  to  limit  charges 
by.  661 

Liability  where  steamboat  leaves  before 
advertised  time;  right  of  person  injured 
thereby  to  recover  damages;  where  United 
States  inspector  refused  to  allow  more  pas- 
sengers on  board.  432 

Receipt  of  goods  to  point  beyond  carrier's 
o\(^  line  as  implied  contract  for  through 
carriage;  power  of  freight  agent  to  bind 
carrier   for   liability  beyond  its  own   line. 

189 

CHATTEL  MORTGAGE. 

See  MOBTGAGE. 

CHECKS. 

Wrongful  Refusal  to  Honor,  see  Dam- 
ages, 6-8. 

One  who  receives  a  chedc  from  the 
maker,  and  whom  the  maker  desi^ates  as 
payee,  is  prima  facie  the  payee  intended; 
and  a  purchaser  who  takes  the  check  from 
him  in  good  faith  upon  his  indorsement  is 
not  required  to  inquire  any  further  than 
may  be  necessary  to  establish  the  identity 
of  the  indorser  and  the  party  to  whom  the 
check  is  delivered  as  payee,  though  such 
party  is  in  fact  an  impostor.  Burrows  t. 
Western  U.  Teleg.  Co.  (Minn.)  433 

Notes  akd  Briefs. 

Checks;  given  by  mistake  to  impostor; 
right  of  bona  fide  purchaser  for  value  to  re- 
cover on ;  duty  as  to  care  in  receiving.     433 

christian  science. 

Notes  aixd  Bbiefs. 

Christian  science;  as  practice  of  medi- 
cine. 926 


CUOMS. 


Notes  and  Briefs. 


Claims:  against  decedent's  estate;  bar  of, 
by  failure  to  present  within  time  allowed; 
where  claim  contingent.  86 

CLERGYMEN. 

Libelous   Entry  in   Baptismal   Record, 
see  Libel  and  Slander,  2,  3. 

COIiLATERAIi  ATTACK. 

Collateral  Attack  on  Assessments,  see 
Taxes,  24. 

COMITT. 

The  doctrine  of  comity  of  states  can- 
not be  invoked  in  aid  of  an  award  founded 
upon  a  claim  arising  out  of  an  illegal  trans- 
action.   Singleton  v.  Benton  (Oa.)  181 
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COMMERCE. 

Notes  and  Briefs. 

Commerce ;  attem{>t  by  state  to  impose  li- 
cense fee  on  right  to  ship  commercial  com- 
modity out  of  state;  as  interference  with 
interstate  commerce.  94 

CONTUCT  OF  LAWS. 

1.  A  contract  with  a  foreign  insurance 
company,  made  in  another  state  in  which  it 
is  valid,  but  in  direct  violation  of  the  laws 
of  the  state  in  which  the  property  is  situ- 
ated and  in  which  the  insured  resides,  will 
not  be  enforced  in  the  latter  state.  Swing 
V.  Munson  (Pa.)  223 

2.  A  foreig^n  corporation  which  has  com- 
plied with  the  statutory  requirements  to 
entitle  it  to  do  business  in  the  state  will 
not  be  permitted  to  make  its  contracts  pay- 
able elsewhere  for  the  purpose  of  securing  a 
construction  or  advantage  not  authorized  by 
the  law  of  the  state  in  which  it  is  attempt- 
ing to  do  business.  Washington  National 
Bldg.  L.  &  I.  Asso.  V.  Stanley  (Or.)         816 

3.  A  stipulation  in  a  contract  that  it  is 
to  be  regarded  as  one  made  in  a  foreign 
state  will  not  prevent  its  being  treated  as  a 
domestic  one  where  it  is  based  on  a  loan, 
the  application  for  which  is  made  in  the 
state,  to  a  corporation  domiciled  and  doing 
business  there  through  a  resident  agent,  and 
the  loan  is  secured  by  mortgage  upon  land 
in  the  state,  executed  and  acknowledged 
there,  and  the  money  is  used  there.  Id. 

4.  The  legal  rights  of  a  creditor  against 
a  stockholder  of  a  corporation  of  one  state, 
when  action  thereon  is  brought  in  another 
state,  are  to  be  determined  by  the  law  of 
the  state  of  incorporation,  while  the  form 
of  action  and  the  method  of  conducting  it 
depend  upon  the  law  of  the  forum.  Blair 
V.  Newbegin  (Ohio)  644 

'5.  The  statutory  liability  of  the  stock- 
holder of  a  dissolved  Kansas  corporation 
may  be  enforced  in  Ohio  by  a  judgment 
creditor  of  the  corporation,  against  a  citi- 
zen of  the  state,  without  making  the  corpo- 
ration a  party.  Id. 

6.  The  right  to  join,  in  Ohio,  stockhold- 
ers of  a  dissolved  Kansas  corporation  to  en- 
force their  liability  under  Kansas  statutes, 
to  be  separately  sued  by  a  creditor  of  the 
corporation,  is  to  be  determined  by  the  law 
of  Ohio,  although  in  Kansas  such  joinder  is 
not  permitted,  since  the  nature  of  the  lia- 
bility is  contractual.  Id. 

7.  The  joinder  of  stockholders  to  enforce 
a  several  liability  created  by  the  statutes 
of  another  state  is  authorized  by  a  statute 
]iermitting  t)ie  joinder  of  persons  severally 
liable  on  the  same  instrument,  since  the 
stockholders,  though  not  technically  liable 
on  the  same  promise,  axe  liable  upon  prom- 
ises which  are  identical.  Id. 

Notes  and  Bbiefs. 

Conflict  of  laws;  faith  and  credit  to  pro- 
ceedings of  other  state.  691 

As  to  enforcement  of  stockholder's  liabil- 
ity. 645 
58  L.  R.  A. 


What  law  governs  in  determining  valid- 
ity of  contract,  when  suit  brought  thereon 
in  another  state.  224 

CONSPIBACT. 

Notes  and  Briefs. 

Conspiracy;  to  prevent  exercise  of  lawful 
trade  or  business;  judgment  against  one 
only  of  conspirators.  136 

CONSTITUTIONAI.  I«AW. 

Applicability  of  General  Law,  see 
Courts,  2. 

Forbidding  Practice  of  Medicine  with- 
out fiicense,  see  Physicians  and 
Surgeons,  2. 

Title  of  Act  Limiting  Hours  of  Labor, 
see  Statutes,  2. 

Law  Must  Indicate  What  Property 
Taxable,  see  Taxes,  12. 

Delegation  of  power. 

1.  Legislative  power  is  not  unlawfully 
delegated  to  a  factory  inspector  by  giving 
him  discretion  as  to  the  number,  location, 
material,  and  construction  of  fire  escapes  to 
be  placed  on  buildings,  where  the  statute  it- 
self provides  for  the  escapes,  designates  the 
buildings  to  which  they  are  to  be  attached, 
and  requires  that  they  afford  an  effective 
means  of  escape  to  all  occupants  who  for 
any  reason  are  unable  to  use  the  ladders  or 
stairs.     Arms  v.  Ayer  (111.)  277 

2.  Judicial  power  is  not  delegated  to  a 
factory  inspector  by  permitting  him  to  ex- 
ercise'jud^ent  in  determining  the  niun- 
ber,  location,  material,  and  construction  of 
the  fire  escapes  to  be  placed  on  buildings. 

3.  An  act  to  license  steam  engineers, 
which  furnishes  no  standard  as  to  qualifica- 
tions, and  makes  the  various  district  exam- 
iners provided  for  in  the  act  the  exclusive 
judges^  as  to  whether  an  applicant  is  com- 
petent, thus  allowing  the  examiner  of  a  dis- 
trict in  effect  to  make  the  law  for  his  dis- 
trict, is  a  grant  of  legislative  power  in  vio- 
lation of  Ohio  Const,  art.  2,  §  1,  vesting  all 
legislative  power  in  the  general  assembly. 
Harmon  v.  State  ex  rel.  Gard  (Ohio)     618 

ULberty. 

4.  A  statute  forbidding,  under  penalty, 
an  employer  from  discharging  an  employee 
because  he  is  a  member  of  a  labor  organiza- 
tion, violates  the  constitutional  guaranty  of 
liberty.  State  ex  rel,  Zillmer  v.  Kreutz- 
berg  (Wis.)  748 
Equal  proteotion  or  privilege*. 

5.  A  statute  which  forbids  the  cutting 
of  ice  on  meandered  lakes  for  shipment  out 
of  the  state,  except  upon  procurement  of  a 
license  to  do  so  and  parent  therefor,  but 
which  permits  the  taking  of  ice  without 
compensation,  for  domestic  consumption, 
violates  U.  S.  Const.  14th  Amend.,  guaran- 
teeing to  all  people  the  equal  protection  of 
the  laws.    Rossipiller  v.  State  (Wis.)       93 

0.  Exempting  from  the  provisions  of  an 
act  req\iiring  steam  engineers  to  be  exam- 
ined as  to  fitness  and  to  procure  a  license, 
all  persons  who  have  been  continuously  eui- 
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ployed  as  steam  engineers  in  the  state  for  a 
period  of  three  years  next  prior  to  the  pas- 
sage of  the  act/  and  all  those  who  hold  li- 
censes issued  under  any  ordinance  of  a  mu- 
nicipal corporation,  renders  the  act  uncon- 
stitutional as  a  denial  of  the  equal  protec- 
tion of  the  laws  guaranteed  by  the  Ohio  Bill 
of  Rights,  §  2.  Harmon  v.  State  ew  rel. 
Gard  (Ohio)  618 

7.  A  statute  providinff  that  children 
living  within  a  half  mile  of  the  recently  en- 
larged limits  of  a  municipality  may  attend 
its  schools  free  of  charge  is  not  vicious  class 
l^slation.  Edmondson  v.  Board  of  Edu- 
cation of  Memphis  (Tenn.)  170 

8.  An  act  providing  for  the  pensioning 
of  public-school  teachers,  which,  by  its 
terms,  is  applicable  in  only  one  city  of  the 
state,  violates  a  constitutional  provision  re- 
quiring all  laws  of  a  general  nature  to  have 
a  uniform  operation  throughout  the  state. 
Hubbard  v.  State  ex  rel.  Ward  (Ohio)     664 

9.  The  prohibition  against  employing 
women  for  more  than  ten  hours  a  day  in 
any  manufacturing,  mechanical,  or  mercan- 
tile establishment,  hotel,  or  restaurant, 
made  by  Neb.  Comp.  Stat.  1901,  §  245,  is 
not  unconstitutional  as  special  or  class  leg- 
islation, since  the  law  applies  alike  to  all 
women  who  shall  engage  in  labor  in  any  of 
the  establishments  mentioned.  Wenham  v. 
State   (Neb.)  825 

10.  Nonresidents  of  unorganized  territo- 
ries are  not  given  the  rights  of  residents 
therein  by  the  section  of  the  Federal  Con- 
stitution providing  that  citizens  of  each 
state  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  different 
states.     McFadden  v.  Blocker   (Ind.  Terr.) 

894 
Property  rights. 

11.  The  right  to  take  ice  from  public  wa- 
ters being  vested  in  the  people  of  the  state. 
Wis.  Laws  1901,  chap.  470,  which  requires 
as  a  condition  to  the  enjoyment  of  such 
right  the  procurement  of  a  license  and  the^ 
payment  of  a  sum  of  money  therefor,  is 
void  as  a  violation  of  U.  S.  Const.  14th 
Amend.,  prohibiting  the  taking  of  property 
without  due  process  of  law,  and  of  Wis. 
Const,  art.  1,  §  13,  forbidding  the  taking  of 
private  property  for  public  use  vrithout 
compensation.    Kossmiller  v.  State    (Wis.) 

93 

12.  A  plaintiff  in  a  pendinjo^  action  for 
penalties  allowed  by  a  statute  has  no  such 
vested  right  in  such  penalties  before  the  re- 
covery 01  a  judgment  in  the  action  as  will 
render  unconstitutional  as  to  him  the  re- 
peal and  amendment  of  the  statute,  when  it 
18  provided  in  the  amended  statute  that  it 
shall  apply  to  all  actions  pending.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Wells  (Ohio) 

651 

13.  A  statute  requiring  a  board  of  educa- 
jkion  vested  with  title  to  all  school  nroperty 
within  the  limits  of  a  city,  and  which  re- 
ceives state  aid  in  the  maintenance  of  its 
schools,  to  admit  thereto,  free  of  charge,  all 
children  living  within  a  half  mile  of  the 
city  limits,  does  not  deprive  it  of  its  prop- 
ML.R.  A. 


erty  contrary  to  the  law  of  the  land,  nor 
does  it  require  its  particular  services  or 
take  its  property  without  just  compensa- 
tion. Edmondson  v.  Board  of  Education  of 
Memphis  (Tenn.)  170 

14.  A  statute  providing  for  the  deduc- 
tion of  a  percentage  from  the  salaries  of 
public-school  teachers  to  provide  a  pension 
fund  for  their  benefit  violates  either  the 
constitutional  requirement  of  uniform  taxa- 
tion, or  the  constitutional  protection  of 
property  rights  as  being  the  taking  of  pri- 
vate propei%  from  one  citizen  for  the  bene- 
fit of  another.  Hubbard  v.  State  ex  rd. 
Ward  (Ohio)  654 

15.  A  statute  restricting  the  hours  of  la- 
bor of  females  in  manufiu^uring,  mecham- 
cal,  and  mercantile  establishments,  hotels, 
and  restaurants  to  a  maximum  of  sixty 
hours  a  week  is  a  legitimate  exercise  of  the 
police  power,  and  does  not  violate  the  con- 
stitutional guaranties  of  the  personal  and 
property  rights  of  either  employer  or  em- 
ployee.    Wenham  v.  State    (Neb.)  825 

16.  No  constitutional  right  of  contracting 
in  relation  to  personal  property  is  infringed 
by  permitting  residents  of  the  state  to  re- 
tain possession  of  their  chattels  while  giv- 
ing a  lien  on  them  by  filing  a  mortage 
where  they  reside,  and  making  no  provision 
for  such  mortgage  in  case  of  nonresidents. 
McFadden  v.  Blocker  (Ind.  Terr.)  894 
Impairing  obligation  of  eontract. 

17.  The  exemption  to  married  men  or 
heads  of  families  of  their  earnings  for  per- 
sonal services  rendered  within  sixty  days 
next  preceding  the  levy  of  execution  by  gar- 
nishment or  otherwise,  provided  by  Utah 
Sess.  Laws  1899,  §  7,  p.  99,  being  reason- 
able, and  directed  to  the  remedy,  and  not 
the  right,  does  not  impair  the  obligation  of 
contracts  entered  into  prior  to  its  passage, 
in  violation  of  U.  S.  Const,  art.  1,  8  10. 
Kirkman  v.  Bird  (Utah)  669 

18.  Any  change  or  limitation  of  a  rem- 
edy, which  does  not  materially  abridge  the 
right,  does  not  impair  the  obligation  of  the 
contract.  Id. 

19.  Tlie  inhibition  a^inst  the  impair- 
ment of  contracts,  contained  in  U.  S.  Const 
art.  1,  §  10,  is  not  applicable  to  Congre». 
Evans-Snider-Buel  Co.  v.  McFadden  (C.  C. 
App.  8th  C.)  900 

Notes  and  Bbiefs. 

Constitutional  law;  validity  of  retroact- 
ive laws  devesting  vested  rights.  880 

Construction  of  Constitution;  mandatory 
character  of  limitations  in.  761 

Power  of  state  to  limit  carriers'  ratea 

651 

Law  of  the  land ;  right  of  board  of  educa- 
tion to.  170 

Statute  as  to  cutting  ice  from  meandered 
lake;  requiring  payment  therefor  when  ice 
shipped  out  of  state;  constitutionality  of. 

94 

Due  process  as  to  local  assessments.    373 
Taking  of  property  under  unauthorized 
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tax  assessment  as  yiolation  of  due  process 
'Clause.  950 

Taking  of  private  property  for  private 
use;  duo  process  of  law;  right  to  appeal; 
KiXsiSS  legislation.  240 

Equal  rights  and  privileges;  right  to  la- 
lx)r;  deprivation  of  property;  due  process  of 
law;  class  legislation.  825 

Taking  private  property  for  public  use 
without  compensation.  359 

Provision  as  to  taking  private  property 
for  public  use  without  compensation;  what 
included  ir.  776 

Kight  to  life,  liberty,  and  property.      136 

Limitation  upon  nower  of  legislature; 
-class  legislation;  right  to  life,  liberty,  and 
property.  749 

Limit  of  legislative  power  by.  740 

Impairment  of  contracts  by  increasing  ex- 
emption from  levy  and  sale.  670 

•CONTEMPT. 

Enforcement  of  Decree  for  Alimony,  see 

Courts.  1. 
Failure  to  Pay  Alimony,  see  Husband 

AND  Wife,  7. 

Notes  and  Briefs. 

Contempt;  in  failure  to  obey  order  direct- 
ing payment  of  alimony.  626 

<;ONTRACTS. 

Impairing  Obligation  of,  see  Constitu- 
tional Law,  18,  19. 

Injunction  against  Breach  of  Contract, 
see  Injunction,  2-6. 

Liability  of  School  District  on  Implied 
Contract,  see  Schools,  1. 

Ratification  by  School-District  Meeting, 
see  Schools,  3,  4. 

1.  Judgments  are  not  contracts,  within 
the  prohibition  by  the  Federal  Constitution 
of  legislation  tending  to  impair  contracts. 
Evans-Snider-Buel  Co.  v.  McFadden  (C.  C. 
App.  8th  C.)  900 
Breaoli. 

2.  Printing  a  lithographed  cover  design 
^vith  the  addition,  for  advertising  purposes, 
t)f  the  lithographer's  name,  which  is  made 
after  approval  of  proofs,  is  a  breach  of  a 
contract  to  furnish  finished  work  equal  in 
good  effect  to  the  proofs,  the  approval  of 
which  rests  with  the  customer,  although  the 
addition  does  not  detract  from  the  merit  or 
usefulness  of  the  cover,  and  it  is  customary 
to  make  it  unless  an  agreement  to  the  con- 
trary is  specifically  made.  Harris  v.  Sharp- 
ies (Pa.)  214 
Restraint  of  trade. 

3.  The  enforcement  of  a  contract  not  to 
engage  in  business  in  competition  with  the 
other  contracting  party  cannot  be  prevented 
on  the  ground  that  such  party  is  an  illegal 
trust  or  monopoly.  Harrison  v.  Glucose 
Sugar  Refining  Co.  (C.  C.  App.  7th  C.)  916 

4.  A  contract  by  an  employee  of  a  glu- 
•cose  manufacturer  not  to  become  interested 
during  the  term  of  his  employment  in  a 
rival  concern  within  a  radius  of  1,500  miles 
^8  L.  R.  A. 


of  Chicago  is  not  unreasonable  as  to  space, 
where  the  business  of  the  employer  occupies 
the  whole  of  that  territory.  Id. 

Pnblio  polioy. 

5.  No  public  policy  is  violated  in  enjoin- 
ing an  employee  of  a  glucose  manufacturer 
from  violating  his  contract  not  to  enter  the 
employ  of  a  rival  manufacturer  durine  the 
t.erm  of  his  emplo^ent,  where  the  employer 
is  willing  to  retain  him  at  the  agreed  com- 
pensation  for  the  entire  period.  Id. 

f).  A  contract  between  a  wife  and  her  so- 
licitor, providing  that  for  his  services  in 
procuring  aji  allowance  of  alimony  and  en- 
forcing its  payment  he  shall  receive  a  share 
of  the  alimony  recovered,  is  void,  not  only 
because  a  claim  for  alimony  is  incapable  of 
assignment,  but  also  because  the  contract  is 
in  contravention  of  public  policy.  Lynde  v. 
Lynde  (N.  J.  Err.  &  App.)  471 

Notes  and  Briefs. 

Contracts;  not  to  engage  in  business  in 
competition  with  employer;  validity  of;  in- 
junction to  restrain  breach  of.  918 

Exempting  master  from  liability  for  in- 
jury resulting  from  violation  of  statutory 
duty;  validity  of.  946 

Malum  in  se;  what  constitutes;  relief  to 
party  in  pari  delicto.  830 

Power  of  legislature  to  limit  right  of;  in 
exercise  of  police  power.  749 

Effect  of  secret  reservation;  construction 
of;  intent  of  parties.  725 

With  attorney  for  percentage  of  alimony 
recovered  by;  validity  of.  472 

Mutuality  of;  effect  of  option  of  release 
held  by  one  party;  right  to  injunction  to 
prevent  breach  of.  227 

To  deliver  work  satisfactory  to  customer; 
satisfaction  a  prerequisite  to  duty  to  ac- 
cept. 214 

CORPORATIONS. 

Stock  Certificate  as  Negotiable  Instru- 
ment, see  Bills  and  Notes,  1. 

Stockholder's  Liability,  see  Confuot 
OF  Laws,  4-7. 

Stipulation  that  Contract  is  a  Foreign 
One,  see  Conflict  of  Laws,  3. 

Right  to  Do  Business,  see  Conflict  of 
Laws,  2. 

Estoppel  to  Deny  Title  to  Stock,  see 
Estoppel,  2. 

Liability  on  Stock  Subscription,  see 
Executors  and  Adhinistb^tobs, 
3. 

Mandamus  to  Compel  Assessment  of, 
see  Mandamus,  1. 

Pleading  in  Action  to  Enforce  Sub- 
scription Liability,  see  Pleadino, 
3. 

Taxation  of,  see  Taxes,  17-20. 

Transfer  of  Stock  Affected  by  Transfer 
Stock  Law,  see  Taxes,  27. 

1.  An  ofiicer  of  a  corporation  does  not 
act  as  its  agent  in  negotiating  a  certificate 
of  stock  as  security  for  his  individual  debts, 
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80  as  to  bind  the  company  by  his  repreaen- 
tations  as  to  his  ownership  of  the  certifi- 
cate, which  was  in  fact  stolen,  the  transac- 
tion being  one  which  in  no  way  concerns  his 
official  duty,  but  being  wholly  for  his  own 

gersonal  profit.    Farmers'  Bank  v.  Diebold 
afe  &  L.  Co.  (Ohio)  620 

liost  stook. 

2.  A  bond  of  indemnity  as  a  condition  of 
issuing  a  new  certificate  of  stock  in  lieu  of 
one  that  has  been  mislaid  while  in  the  cus- 
tody of  the  president  of  the  corporation,  to 
which  it  had  been  assigned  as  security,  can- 
not be  required  of  the  assignor  under  a 
statutory  provision  respecting  lost  or  de- 
stroyed certificates,  since  he  had  already 
done  respecting  it  all  that  he  was  to  do  or 
could  be  required  to  do.  Id. 
Svbsoriptlons. 

3.  The  original  subscription  liability  to 
pay  for  stock  in  a  corporation  cannot  be  ex- 
tinguished except  by  payment  thereof  or 
consent  of  the  corporation.  South  Milwau- 
kee Co.  V.  Murphy  (Wis.)  82 

4.  By-laws  of  a  corporation  which  pro- 
vide in  general  terms  for  notice  of  calls  for 
payments  upon  subscription  liabilities  for 
stock,  to  successors  in  interest  of  orimnal 
subscribers  therefor,  include  notices  to  those 
who  may  have  become  possessed,  as  legatees 
or  next  of  kin  of  a  deceased  subscriber,  of 
the  benefits  of  a  stock  subscription,  where 
notice  to  them  is  necessary  to  a  liability  on 
their  part  to  pay  such  calls.  Id. 
RlKhts  and  .liabilities  of    8t<K>khold- 

ers. 

5.  Representatives  of  the  deceased  stock- 
holders of  a  bank  whose  charter  has  expired 
by  limitation  are  entitled  to  the  proceeds 
of  an  insurance  policy  held  as  collateral  by 
the  bank,  to  the  extent  of  the  debt,  under  a 
statute  permitting  stockholders  to  attach 
corporate  property  and  have  any  surplus 
above  debts  divided  among  them.  Connecti- 
cut Mut.  L.  Ina  Co.  v.  Dunscomb  (Tenn.) 

694 

6.  A  suit  equitable  in  form,  to  enforce  in 
Ohio  the  statutory  liability  of  those  stock- 
holders of  a  Kansas  corporation  who  are 
within  the  jurisdiction  to  a  creditor  who 
had  obtained  judgment  against  the  corpora- 
tion in  Kansas,  is  not  objectionable  on  the 
ground  that  it  is  an  attempt  to  base  a  cred- 
itors* bill  on  a  judgment  of  another  state, 
since  the  liability  is  not  to  the  corporation, 
but  directly  to  the  creditor,  and  the  right 
to  maintain  the  suit  does  not  depend  at  all 
upon  the  form  of  the  action,  but  on  the 
substance  of  the  allegations.  Blair  v.  New- 
begin  (Ohio)  644 
Right  to  do  business. 

7.  A  certificate  of  the  proper  officer  that 
a  foreign  corporation  has  complied  with  the 
requirements  of  the  statute  necessary  to 
entitle  it  to  do  business  in  the  state  is  suffi- 
cient to  establish  prima  facie  the  authority 
of  the  corporation  to  transact  such  busi- 
ness. Washington  National  Bldg.  L.  &  I. 
Asso.  V.  Stanley  (Or.)  810 
68  L.  B.  A. 


Notes  and  Bbiefs. 

Corporations;  public;  duty  to  serve  all 
impartially.  285 

Individual  liabilit;^  of  stockholders;  en- 
forcement of,  in  foreign  state;  joint  a/ction 
to  enforce;  procedure.  645 

Stock  certificates  as  negotiable  instru- 
ments; lost  or  stolen  certificates;  rights  of 
bona  fide  purchaser  of.  622 

Taxation  of  capital  stock  of,  in  United 
States.  5ia 

Tax  on  transfer  of  stock  made  in  owner's 
lifetime;  reserving  dividends  and  right  to 
vote.  14J^ 

Taxation  of  capital  stock  and  franchises 
of.  517 

Foreign;  validity  of  contracts  by;  right 
to  do  business  in  state;  what  constitutes 
doing  business;  defect  in  constitution  of; 
right  to  take  advantage  of,  collaterally.  818 

COTENANCY. 

A  sale  of  his  interest  by  one  tenant 
in  common  of  a  mill  to  the  other  will  carry 
the  appurtenances  necessary  to  its  opera- 
tion as  they  existed  when  the  sale  was 
made,  and  prevent  his  subsequently  with- 
drawing water  from  the  stream,  for  manu- 
facturing purposes  on  his  own  land,  to  ihe 
injury  of  the  mill.    Cox  v.  Howell   (Tenn.) 

OOITNTIES. 

Taking  Public  Property  for  Public  Use, 
see  Eminent  Domain,  5. 

Mandamus  to  Compel  Treasurers  to 
Pay  Warrants,  see  Uandamv&,  4. 

Special  Legislation,  see  Statutes,  5. 

1.  The  allowance  by  the  board  of  com- 
missioners of  a  claim  hy  a  county  officer 
against  the  county,  in  violation  of  the  plain 
letter  of  the  statute,  is  not  binding  on  the 
county.  Gross  v.  Whitley  County  Oomra. 
(Ind.)  394 

2.  A  statutory  provision  that  a  repeal 
of  an  act  shall  not  revive  any  law  thereto- 
fore repealed  does  not  apply  to  an  amend- 
ment to  a  law  establishing  a  county  govern- 
ment and  repealing  a  prior  form  of  govern- 
ment for  certain  counties  in  the  state, 
which  adds  another  county  to  those  except- 
ed from  its  provisions,  so  as  to  leave  such 
county  without  ^vernment,  but  it  will  be 
subject  to  the  prior  law.  Carolina  Groceiy 
Co.  v.  Burnet   (S.  C.)  687 

3.  Constitutional  authority  to  make  spe- 
cial provisions  for  municipal  government 
will  include  the  government  of  counties.  Id. 

COITNTT  TREASURER. 

Condnsiveness  of  Judgment,  see  JvDQ- 
MENT,  2. 

Mandamus  to  Compel  Payment  of  War- 
rants, see  Mandamus,  4. 

1.  A  county  treasurer  does  not  become 
entitled  to  the  compensation  allowed  by  a 
prior  act  during  the  time  in  which  a  deci- 
sion holding  void  the  act  in  force  when  be 
took  office   remains  unreversed;   but  upoo 
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the  reversal  of  such  decision  his  riffhts  since 
he  entered  upon  the  discharge  of  his  duties 
are  governed  hy  the  later  act.  Gross  v. 
Whitley  County  Comrs.  (Ind.)  394 

2.  A  county  treasurer  is  not  entitled  to 
compensation  under  the  statute  in  force 
during  his  first  term  for  services  performed 
during  his  second  term,  when  a  different 
statute  was  in  force,  on  the  groimd  that  he 
was  prevented  by  injunction  from  perform- 
ing them  during  his  first  term.  Id. 

COURTS. 

Determination  of  State  Board  Binding 

on,  see  Taxes,  23. 
May  Prescribe  Rules  to  Govern  State 

Board,  see  Taxes,  26. 
Question  of  Municipal  Water  Supply, 

see  Waters,  3. 

Jvrlsdiotion. 

1.  A  proceeding  to  enforce  a  decree  for 
alimony  by  attachment  for  contempt  is 
properly  brought  in  the  court  of  conunon 
pleas,  where  the  decree  was  rendered  by  the 
circuit  court,  and  the  cause  remanded  by 
that  court  to  the  court  of  common  pleas  for 
execution.     State  v.  Cook  (Ohio)  625 

2.  The  question  whether  or  not  a  gen- 
eral law  can  be  made  applicable  is  for  the 
court,  under  a  constitutional  provision  for- 
bidding the  enactment  of  special  laws 
where  general  ones  can  be  made  applicable, 
when  the  Constitution  also  provides  that  its 
provisions  shall  be  construed  to  be  manda- 
tory and  prohibitory,  and  not  merely  direct- 
ory. Carolina  Grocery  Co.  v.  Burnet  (S. 
C.)  687 

3.  Under  constitutional  ^ante  to  the 
supreme  court  of  original  jurisdiction  in 
cases  relating  to  the  revenue,  in  mandamus 
and  habeas  corpus,  and  of  appellate  juris- 
diction in  all  other  cases,  and  to  the  circuit 
courts  of  original  jurisdiction  of  all  causes 
in  law  and  equity,  original  jurisdiction  in 
mandamus  vests  m  the  supreme  court  only 
in  cases  which  directly  involve  the  interests 
of  the  state  at  large,  or,  in  cases  of  local 
public  interests  or  private  rights,  when  it  is 
necessary  to  prevent  a  failure  of  justice  be- 
cause there  is  no  other  adequate  remedy, — 
about  which  the  court  may  exercise  a  sound 
legal  discretion.  People  ew  rel,  Kocourek 
V.  Chicago  (111.)  833 

4.  A  supreme  court  whose  original  ju- 
risdiction in  mandamus  proceedings  is  lim- 
ited to  cases  involving  public  interests  or 
private  ones  in  which  there  is  no  othev  ade- 
quate remedy  will  not  take  jurisdiction  of 
a  proceeding  by  a  private  relator  to  compel 
a  municipal  corporation  to  remove  a  bridge 
across  a  street,  connecting  the  upper  floors 
of  buildings  abutting  thereon.  Id. 
Elfeot  of  deeision. 

5.  Decisions  of  a  state  that  under  ite 
statute  notice  of  an  unrecorded  mortgage 
will  not  affect  the  rights  of  a  third  person 
dealing  with  the  mortgaged  property  are 
binding  on  the  courte  of  a  territory  over 
which  the  statute  is  subsequently  extended 
by  Congress.  McFadden  v.  Blocker  ( Ind.  i 
Terr.)  894 
68  L.  R.  A. 


Notes  aitd  Bbiefs. 


Courte;  original  jurisdiction  of  court  of 
last  resort  in  mandamus  case;  limited  to  re- 
dress of  public  grievances;  discretion  of 
court  as  to  exercise  of  power.  833- 

Probate;  jurisdiction  of.  641 

Jurisdiction  to  restrain  fraudulent  di- 
vorce suit  in  other  state;  where  parties 
domiciled  in  stete.  485 

Rule  of  atare  decisis.  118,  119- 

Federal;  following  state  decision.        913 
Binding  effect  of  decisions  of  state  from 
which  statute  adopted  as  to  meaning  of.  882" 

CREDITORS'  BILL. 

Based  on  Foreign  Judgment,  see  Cob- 
PORATIONS,  6. 

CRIMINAL    CONVERSATION. 

Release  of  Judgment  for,  under  Bank- 
ruptey  Act,  see  Bankbuptct,  1. 

CRIMINAL  LAW. 

The  discharge  of  a  jury  in  a  criminal 
case  without  the  consent  of  the  accused,  be- 
cause the  jurors  are  unable  to  agree,  will 
not  sustein  the  defense  of  former  jeopardy, 
on  a  subsequent  trial.  Dreyer  v.  People 
(111.)  869- 

Notes  and  Briefs. 

Criminal  law;  discharge  of  jury  without 
consent  of  defendant;  as  jeopardy.  870 

Effect  of  verdict  and  sentence  by  illegal 
jury.  685. 

CYCLONE. 

Appropriation  for  Damage  by,  see  Ap- 

PBOPRIATIONS. 

DAMAGES. 

Amount  of  Damages  for  Causing 
Death,  see  Appeal  and  Ebbob,  14. 

Inclusion  of  Interest  as,  see  Intebbst. 

Pollution  of  Air  by  Gases  and  Odon, 
see  Nuisances,  4, 

1.  In  fixing  the  damages  for  changing^ 
the  current  of  a  stream  so  as  to  destroy  ita 
habit  of  depositing  sand  upon  the  shore  of 
a  riparian  owner,  the  jury  may  consider  ita 
location  with  respect  to  market,  the  cost 
and  risk  of  mining  and  marketing,  its  val- 
ue, the  past  annual  output,  and  ite  peren- 
nial character.  Freeland  v.  Pennsylvania 
R.  Co.  (Pa.)  206- 

2.  Damages  for  a  negligent  injury  can- 
not include  expenses  for  medical  attend- 
ance, in  the  absience  of  any  evidence  of  the 
value  of  it.    Brown  v.  White  (Pa.)         321 

3.  Only  nominal  damages  can  be  recov- 
ered for  a  tortious  invasion  of  one's  prop- 
erty righte,  where  there  is  no  evidence  of 
the  extent  of  the  loss  thereby  inflicted  upon 
the  injured  party.    Swift  v.  Broyles  (Ga.) 

390 

4.  The  depreciation  in  rentel  value  of 
property  by  the  maintenance  of  a  nuisance 
on  adjacent  premises  may  be  considered  in 
estimating  the  damages  to  be  awarded  for 
the  injury  to  the  property,  although  it  ia 


966 


Death— Drains  and  Sbwbrs. 


occupied  by  the  owner  himself  as  a  dwell- 
ing.       ^  Id. 

5.  Damages  for  mental  suffering  mav  be 
included  in  the  compensation  awarded  to 
one  upon  whom  an  assault  is  committed  by 
coercing  him  into  abandoning  a  house  by 
threats  of  shooting  him  with  a  gun  whicn 
the  assailant  points  at  him.    Kline  y.  Kline 

(Ind.)  397 

Hefvsal  to  honor  oheok. 

6.  Punitiye  damages  should  not  be  al- 
lowed for  wrongful  refusal  to  honor  a  check, 
in  the  absence  of  actual  malice,  oppression, 
or  bad  motiye  on  the  part  of  the  banic 
American  Nat.  Bank  y.  Morey  (Ky.)       966 

7.  That  the  depositor  had  a  neryous 
chill  when  a  protested  check  was  returned 
to  her  cannot  be  considered  in  awarding 
damages  for  refusal  to  pay  the  check.      Id. 

8.  A  student  in  a  strange  city  may  re- 
coyer,  as  damans  for  wrongful  refusal  to 
honor  a  check  giyen  in  payment  for  instruc- 
tion and  materials,  for  any  time  lost,  or 
any  expenses  incurred,  or  any  loss  of  busi- 
ness or  instruction  sustained  because  of 
such  dishonor.  Id. 
Tor  "wroik^jMl  deatli. 

9.  The  possibility  of  the  accumulation 
by  a  decedent  of  an  estate,  which  would  be 
inherited  by  his  children,  cannot  be  consid- 
•ered  by  the  jury  in  awarding  damages  for 
wrongful  death.  Weist  y.  Philadelphia 
(Pa.)  666 

10.  Damages  cannot  be  allowed  to  a  wid- 
ow for  loss  of  adyice  and  counsel,  and  com- 
fort and  enjoyment,  due  to  the  negligent 
killing  of  her  husband,  under  a  statute  al- 
lowing damages  resulting  to  the  parties  for 
whose  use  and  benefit  the  right  of  action 
suryiyes,  from  the  death  consequent  upon 
injuries  receiyed.  Illinois  C.  R.  Co.  y.  Benz 
(Tenn.)  690 

Notes  and  Bbiefs. 

Damages;  measure  of,  for  nuisances  af- 
fecting realty.  390 

In  case  of  nuisance;  measure  of;  pro- 
spectiye  or  permanent  injuries;  annoyance 
and  personal  discomfort.  600 

For  pollution  of  waters  of  stream  by  sew- 
«r:  measure  of.  630 

Rule  of.  for  wrong  seizure  of  property. 

420 

For  refusal  to  pay  check ;  measure  of. 

967 

For  taking  of  water  by  right  of  eminent 
domain.  240 

For  libel;  excessiye  in  amount.  62 

For  wrongful  death;  measure  of.        666 

For  wrongful  death;  right  to  consider 
mental  suffering.  691 

DEATH. 

Amount  of  Damages  for  Causing,  see 
Appeal  and  SbIkob,  14;  Damaqes, 
9,  10. 

mSDICATIOK. 

Of  Highway,  see  Hiohwatb,  1,  2, 
68  L.  R.  A. 


DEEDS. 


Notes  and  Bbiefs. 


Deeds;  reseryation  clause;  equitable  ef- 
fect of.  118 

DESCENT    AND    DISTRIBUTION. 

Creditor's  Remedy  against  Legatees, 
see  Action  or  Suit,  1. 

The  illegitimate  child  of  a  woman 
who  dies  before  her  brother  is  capable  of 
inheriting  her  share  of  the  brother's  estate, 
under  a  statute  making  bastards  capable  of 
inheriting,  on  the  part  of  their  mother,  in 
like  manner  as  if  they  had  been  lawfully  be- 
gotten of  her.    Moore  y.  Moore  (Mo.)     451 

Notes  and  Bbiefs. 

Descent  and  distribution;  right  of  ille- 
gitimate to  inherit;  at  common  law;  under 
statutes.  451 

DRAINS  AND  SEWEBS. 

Remoyal  of  Bridge  by  Drainage  Dis- 
trict, see  Bridges. 

Assessment  of  Benefits,  see  Taxes,  17. 

Replacing  Bridge  Remoyed  by  Drainage 
Commissioners,  see  Taxes,  2. 

1.  The  drainage  of  land  by  means  of  the 
organization  of  drainage  districts  under 
constitutional  authority  is  not  a  mere  pri- 
yate  benefit,  to  aid  in  which  public  prop^ty 
cannot  be  appropriated.  Henner  y.  Caas  & 
Morgan  Counties  (111.)  353 

2.  The  legislature  may  impose  upon 
property  fronting  upon,  or  connecting  with, 
a  sewer  improyement,  an  assessment  of  a 
fixed  sum  per  linear  foot,  without  giying 
any  hearing  as  to  the  justice  of  such  rule 
of  apportionment.  People  ea  rel.  Scott  v. 
Pitt  (N.  Y.)  372 

3.  The  inhabitants  of  a  city  who  call 
upon  it  to  construct  and  care  for  a  local 
improyement — such  as  a  sewer — which  it 
has  the  legal  authority  to  construct  and  to 
control,  and  who  use  the  improyement  after 
its  completion  for  the  purpose  and  in  the 
way  prescribed  by  law,  are  not  liable  joint- 
ly with  the  city  for  the  damages  whi&  re- 
sult to  third  parties  from  the  negligence  of 
the  city  in  the  construction,  management, 
or  operation  of  the  betterment.  Carmichael 
y.  Texarkana  (C.  C.  App.  8th  C.)  911 

Notes  and  Bbiefs. 

Drains  and  sewers;  negligence  in  con- 
struction of;  liabilitj^  of  citizens  reauesting 
construction  and  using  sewer  for  damages 
caused  by.  911 

Who  is  liable  for  the  expense  of  drain- 
age:— (I.)  Basis  for  liability;  (II.)  con- 
sideration of  principles  inyolyed;  (III.) 
the  rule  that  assessment  depends  on  bene- 
fit: (a)  assessment  according  to  benefit 
yalid;  (b)  adjustment  of  the  assessment; 
(1)  benefit  must  be  certain;  (2)  indirect 
benefits;  (3)  what  benefits  considered;  (4) 
relation  between  benefits  and  assessment; 
(5)  excessiye  assessment;  (6)  land  suffi- 
ciently drained;  (7)'  set-off  of  benefits  and 
injuries;    (8)    omission  of  benefited  land; 
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-{IV.)  drainage  districts;  (V.)  area  assess- 
ments; (VI.)  public  liability;  (VII.)  as- 
sessment runs  with  the  land;  (VIII.)  ex- 
•emptions;    (IX.)   renewal  and  maintenance. 

353 
Drainage  district;  powers  of.  359 

CASEMENTS. 

See  also  Limitation  of  Actions,  4. 

1.  Knowledge  of,  and  therefore  consent 
on  the  part  of  a  landowner  to,  the  adverse, 
•open,  and  notonous  exercise  of  an  easement 
•on  his  land  for  the  period  necessary  to  ob- 
tain a  right  by  presumption  of  a  lost  grant, 
will  be  implied  by  law,  although  they  in 
fact  do  not  exist.  Boyce  v.  Missouri  F.  11. 
<k).   (Mo.)  442 

2.  If  an  easement  cannot  be  acquired  by 
.adverse  possession  against  a  landowner 
while  the  property  is  in  possession  of  a  ten- 
ant, the  doctrine  will  not  apply  in  the  land- 
owner's favor  where,  more  than  the  limita- 
tion period  before  action  brought  and  after 
the  adverse  right  had  been  asserted,  he  re- 
•quired  a  surrender  and  renewal  of  the  lease. 

Id. 

3.  A  constitutional  provision  that  pri- 
vate property  shall  not  be  taken  for  puolic 
use  without  compensation  does  not  prevent 
the  acquisition  by  a  railroad  company  of  a 
prescriptive  right  to  a  right  of  way.        Id. 

Notes  and  Bbiefs. 

Easements;  acquirement  of,  by  prescrip- 
tion. 443 

^^jectment. 

Notes  and  Bbiefs. 

Ejectment;  necessity  that  plaintiff  show 
title  or  right  of  possession  in  himself.      199 

EUBCTRICAIi     USES     AND     APPLI- 
ANCES. 

Placing  Electric-Light  Poles  in  High- 
way, see  Eminent  Domain,  3; 
Injunction,  10. 

An  electric  light  company  cannot 
make  payment  for  a  transformer  a  condi- 
tion to  furnishing  electricity  to  one  whose 
building  is  wired  by  a  third  person,  where 
it  burnishes  transformers  free  of  charge  for 
buildings  wired  by  itself,  although  it  con- 
siders ttiat  the  profits  from  the  wiring  jus- 
tify furnishing  transformers  without  extra 
charge.  Snell  v.  Clinton  Electric  L.  H.  & 
P.  Co.  (111.)  284 

Notes  and  Briefs. 

Nuisance  by  conducting  electric-light 
plant:  damages  for.  500 

Electric-light  poles  as  additional  servi- 
tude on  highway.  784 

Right  of  company  to  fix  rates  in  absence 
of  statute.  285 

ELEVATED  BAHJEIOADS. 

Conclusiveness  of  Judgment,  see  Judg- 
ment, 1. 

Claim     against,     for     Damages,     see 
Trusts,  1. 
fiS  L.  K.  A. 


EMINENT  DOMAIN. 

Compensation  Received  does  Not  Pass 
under  Will  of  Realty,  see  Wills, 

Taking  Property  for  Municipal  Water 
Supply,  see  Waters,  3. 

Taking  Abutting  Owner's  Interest  in 
Street,  see  Highways,  3. 

Acquisition  by  Railroad  of  a  Prescrip- 
tive Right  of  Way,  see  Easements, 
3. 

Appropriation  of  Public  Property  for 
Drainage  Purposes,  see  Drains 
AND  Sewers,  1. 

1.  The  power  of  eminent  domain  cannot 
be  exercised  to  enable  each  person  desiring 
to  float  logs  in  a  stream  to  do  so  without 
the  acquisition  of  any  rights  on  the  part  of 
the  public.  Brewster  v.  J.  J.  Rogers  Co. 
(N.  Y.)  496 
What  ooiLstitntes  a  taking. 

2.  The  destruction  of  the  value  of  a 
turnpike  and  toll  bridge  which  did  not  have 
an  exclusive  franchise,  by  the  establish- 
ment of  a  free  bridge  as  part  of  the  public 
highway,  is  not  a  "taking**  of  the  property 
of  the  turnpike  company  for  which  compen- 
sation is  required.  Clarksville  &  R.  Turn- 
pike  Co.   V.   Montgomery   County    (Tenn.) 

155 

3.  The  placing  by  a  private  lighting 
company  of  poles  at  the  curb  in  a  street, 
and  the  stringing  thereon  of  electric  light 
cable  lines  and  wires  for  the  purpose  of  fur- 
nishing light  and  energy  to  private  takers, 
constitute  a  diversion  of  the  street  from  the 
purposes  to  which  it  was  dedicated,  and  a 
taking  of  the  property  of  the  abutting  own- 
er within  the  meaning  of  the  Ohio  Bill  of 
Rights;  and  such  taking  is  none  the  less  un- 
authorized because  consented  to  by  the  city 
authorities.  Callen  v.  Columbus  Edison 
Electric  Light  Co.   (Ohio)  782 

4.  Any  actual  and  material  interference 
with  riparian  rights,  which  causes  special 
and  substantial  injury  to  the  owner,  is  a 
taking  of  his  property.  Mansfield  v.  Bal- 
liett  (Ohio)  628 
Right  to  oompensatlon. 

5.  Public  property  of  a  county  is  not 
within  the  protection  of  a  constitutional 
provision  that  private  property  shall  not 
be  taken  for  public  use  without  compensa- 
tion. Heffner  v.  Cass  &  Morgan  Counties 
(111.)  353 

6.  Adequate  compensation  for  the  con- 
demnation of  the  right  to  float  logs  in  a 
stream  under  the  power  of  eminent  domain 
is  not  made  where  its  recovery  is  made  to 
depend  on  the  responsibility  or  solvency  of 
an  individual  or  corporation,  or  upon  a 
bond  the  amount  of  which  is  arbitrarilv 
flxed  at  a  specified  sum  in  all  cases,  re^rd- 
Icss  of  what  may  be  the  value  of  the  rights 
appropriated  or  the  amount  of  damage  in- 
flicted, and  which  is  to  be  accepted  without 
any  opportunity  on  the  part  of  the  land- 
owners to  question  the  sufficiency  of  the 
sureties.  Brewster  v.  J.  &  J.  Rogers  Co. 
(N.  Y.)  495 

7.  Riparian  rights  are  property  of  which 
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the  owner  cannot  be  deprived  without  just 
compensation^  though  taken  for,  or  subiect- 
ed  to,  a  public  use.  Mansfield  v.  Balliett 
(Ohio)  «28 

Notes  aivb  Bbiefs. 

Eminent  domain ;  use  of  river  under  pow- 
er of;  validity  of  statute  providing  for; 
failure  to  provide  for  compensation.      496 

Acquisition  of  water  supply  by.  240 

No  implied  right  of;  right  to  appeal  from 
decision  of  city  as  to  necessity  of  taking 
property  under  right  of.  241 

Exercise  of,  to  acquire  rights  of  way  for 
levees.  757 

ENGINEER. 

EKcmption  of   Wages,  see  Lbvy    and 
Seizube,  1. 

EQUITT. 

Cancelation  of  Writing  for  Mistake,  see 
Mistake. 
A  court  of  equity  should   not  com- 
mand a  defendant  to  do  what  he  plainly 
has  no  power  to  do.    Kempson  v.  Kempson 
(N.  J.  Err.  &  App.)  484 

Notes  and  Briefs. 

Equity;  to  charge  estates  received  by 
heirs  with  debts  of  ancestor;  eflfect  of  stat- 
ute providing  remedy.  86 

Relief  in,  against  mistake.  792 

ESTOPPED 

1.  A  taxpayer  who  fails  to  furnish  a  list 
of  his  property  for  assessment  after  having 
been  twice  requested  to  do  so  is,  by  express 
provision  of  La.  act  170  of  1898,  §  14,  es- 
topped to  contest  the  correctness  of  a  list 
of  property  made  by  the  assessor  in  compli- 
ance with  the  requirement  of  §  19  that  in 
case  any  taxpayer  refuses  to  furnish  a  list 
of  his  property  the  assessor  must  himself 
make  out  such  list  from  the  best  informa- 
tion he  can  obtain.  Grigsby  Constr.  Co.  v. 
Freeman  (La.)  349 

2.  Neither  a  corporation  to  which  a  cer- 
tificate of  stock  was  assigned  in  blank  by 
its  secretary  as  security  and  left  in  the  cus- 
tody of  the  president,  nor  the  president, 
who  afterward  bought  the  stock  ot  the  sec- 
retary, but  was  unable  to  find  the  certifi- 
cate and  received  a  new  one  in  lieu  thereof, 
is  estopped  to  deny  the  title  of  a  person 
who,  in  good  faith,  but  without  inquiry  or 
an  attempt  to  have  the  stock  transferred 
on  the  books  of  the  corporation,  subseauent- 
ly  took  an  assignment  of  the  original  cer- 
tificate from  the  secretary,  who  had  found 
it  after  the  substituted  certificate  had  been 
issued,  although  the  president  of  the  cor- 
poration, who  had  custody  of  the  certificate, 
left  it  in  a  drawer  to  which  the  secretary 
had  access,  where  he  is  not  shown  to  have 
been  negligent  in  bo  doing,  and  he  had  no 
reason  to  suspect  any  lack  of  integri^  on 
the  part  of  the  secretary.  Farmers'  Bank 
V.  Diebold  Safe  &  L.  Co.  (Ohio)  620 

3.  Acceptance  of  an  appointment  as 
58  L.  B.  A'. 


teacher  in  the  public  schools,  subject  to  th» 
provisions  of  law  and  the  rules  of  the  board 
which  might  be  enforced  relating  to  the  ^- 

S ointment  and  compensation  of  teachera^ 
ose  not  estop  one  from  contesting  the  oon- 
stitutionality  of  a  statute  providing  for  tlie- 
withholding  of  a  percentage  of  teachers' 
salaries  to  provide  a  pension  fund.  Hub- 
bard V.  State  e»  rel  Ward  (Ohio)  654 

4.  It  is  essential  to  an  estoppel  by  con- 
duct, that  the  party  claiming  to  be  influ- 
enced by  the  conduct  of  another  should  not 
only  be  destitute  of  information  as  to  the- 
matter  to  which  such  conduct  relates^  tmt 
also  without  convenient  and  available 
means  of  acquiring  such  information.  Att- 
kisson  V.  Plumb  (W.  Va.)  788- 

5.  To  create  an  estoppel  by  conduct 
there  must  be  some  conduct  of  the  part^ 
amounting  to  a  representation  or  conoeal- 
ment  of  material  facte,  and  the  representa- 
tion must  be  made  with  the  intention,  ac- 
tual 01^  fairly  to  be  inferred  by  the  other 
party,  that  he  should  act  upon  it,  or  be  so 
grossly  negligent  as  to  mislead  another  to 
his  injury,  and  thus  amount  to  fraud  con- 
structively. Id^ 

Notes  and  Bbiefs. 
Estoppel;  of  municipal  corporations.    101 
Necessity  that  person  claiming  must  have- 
acted  on  representations.  700 
Of  maker  of  check  payable  to  order  to 
deny  right  of  i>erson  to  whom  check  deliv- 
ered to  indorse  it.  433- 
Necessity  of  mutuality.  41i^ 
Of  married  woman;  by  silence;  neceseity 
that  party  invoking  should  have  sustained 
injury;  of  wife  to  set  up  marriage  treated 
by  her  as  void.  726- 
By  acceptance  of  appointment  to  contest 
constitutionality  of  statute.  660- 

EVIDENCE. 

Erroneous   Exclusion   of   Evidence    on 

Examination  in  Chief,  see  Afpkai.. 

AND  Ebbob,  6. 
When  Exclusion  of  Relevant  Ehridence 

Harmless,  see  Appeal  aitd  Ebbob^ 

7. 
Works  of  Necessity  or  Charity;  Burden 

of  Proof,  see  Sunday,  2. 

Judicial  notioe. 

1.  Courts  may  take  judicial  notice  of 
the  meaning  of  the  words  "sealed"  and 
"sealing  ordinance,"  as  used  in  the  ceremo- 
nies of  the  Mormon  Church,  as  it  is  estab- 
lished in  works  of  history  and  in  the  rec- 
ords and  journals  of  that  church.  Hilton 
V.  Roylance  (Utah)  725 
Presmnptioms. 

2.  There  is  no  presumption  of  survivor- 
ship in  case  of  a  conmion  calamity.  He 
who  claims  a  right  by  virtue  of  survivorsbip- 
of  one  of  the  parties  must  prove  his  surviv- 
al as  a  fact.  United  States  Casualty  Co.  v. 
Kacer   (Mo.)  430 

3.  The  insertion  of  the  words  "if  sur- 
viving" after  the  name  of  the  beneficiaiy 
in  an  insurance  policy,  and  provision  for 


Evidence. 


an  alternative  beneficiary  if  the  first  one 
4oe8  not  survive,  merely  devest  the  vested 
interest  of  the  first  beneficiary  in  case  he 
does  not  survive  the  assured;  so  that,  in 
ease  the  assured  and  the  first  beneficiary 
perish  in  a  common  disaster,  one  claiming 
the  alternative  right  must  show  that  the 
first  beneficiary  perished  first.  Id. 

4.  A  note  will  not  be  presumed  to  have 
been  paid  where  only  fourteen  years  have 
«lapsed  since  it  became  barred  by  the  stat- 
ute of  limitations,  during  all  of  which  time 
the  maker  was  not  able  to  pay  it,  while  both 
note  and  valuable  collateral  remain  in  the 

r session  of  the  payee.    Connecticut  Mut. 
Ins.  Co.  V.  Dunscomb  (Tenn.)  694 

Burden  of  proof. 

5.  A  child  under  six  years  of  age  is 
prima  facie  incapable  of  such  conduct  as 
will  constitute  contributorv  negligence; 
hence  the  burden  of  showing  his  capacity  is 
on  the  one  alleging  it.  Chicago  City  R.  Co. 
V.  Tuohy  (111.)  270 

6.  A  plea  of  parent  of  a  note  places 
the  burden  of  proving  payment  on  the  de- 
fendant. Connecticut  Mut.  L.  Ins.  Co.  v. 
Dunscomb  (Tenn.)  6^ 
Dooumentary  evidenoe. 

7.  Testimony  of  witnesses  in  a  replevin 
fluit  to  recover  property  wrongfully  seized 
under  execution  may,  after  their  decease,  be 
read  in  a  suit  to  recover  the  value  of  the 
property  from  those  w^ho  executed  the  bond 
to  indemnify  the  officer  against  liability  for 
a  wrongful  seizure.  Woodworth  v.  Gors- 
iine  (Colo.)  417 
DemoiLstratiTe  evidenoe. 

8.  What  are  known  as  "X-ray  pictures" 
are  admissible  in  evidence  for  the  purpose 
of  showing  the  condition  of  the  internal  tis- 
sues of  the  body,  the  necessary  explanations 
as  to  the  time  and  circumstances  of  the 
taking  and  of  the  condition  which  the  pic- 
tures were  supposed  to  indicate  having  been 
given.  Geneva  v.  Burnett  (Neb.)  287 
-Opinions. 

9.  The  opinions  of  car  inspectors  with- 
out scientific  knowledge  or  practical  experi- 
«nce  in  the  handling  of  moving  cars  and 
trains  are  not  conclusive  as  to  the  causes 
which  may  operate  to  derail  a  car  or  pre- 
vent its  trucks  from  working  properly. 
Budge  V.  Morgan's  Louisiana  &  T.  R.  &  8. 
a  Co.  (La.)  333 
Admissions. 

10.  Admissions  by  a  child  of  tender  age 
should  be  received  in  evidence  against  him 
^ith  much  more  caution  than  those  of  an 
adult.    Chicago  City  R.  Co.  v.  Tuohy  (111.) 

270 
HelsTanoy  and  materiality. 

11.  In  an  action  for  damages  for  libel, 
where  ''privilege"  is  set  up  as  a  defense,  the 
evidence  should  be  confined  to  the  question 
of  privilege  vel  non,,  save  in  so  far  as  it 
may  be  admissible  in  mitigation  of  dam- 
ages. Billet  V.  Times-Democrat  Pub.  Co. 
(La.)  62 

12.  Upon  the  question  whether  or  not  the 
requirements  for  the  execution  of  a  will 
were  observed,  evidence  is  admissible  that, 
^8  L.  R.  A. 


at  the  time  testator  drew  and  executed  a 
former  will,  he  directed  the  witnesses  to  see 
each  other  sign,  and  to  look  and  see  the  tes- 
tator sign,  although  he  did  not  say  in  words 
that  that  was  necessary.    Re  Clafiin   (Vt.) 

261 

13.  To  recover  for  injury  to  a  ship  cai*- 
penter  by  the  fall  of  a  cant  which  he  was 
assisting  in  fastening  in  place,  and  which 
was  raised  to  position  by  means  of  a  rope 
with  a  knot  in  it,  which  ran  between  tim- 
bers in  such  a  way  that  the  knot  was  likely 
to  catch  or  foul,  direct  proof  that  it  did  so 
is  not  necessary  where  the  evidence  shows 
that,  in  lowering  the  cant  to  place,  the  slack 
from  the  win<m,  instead  of  running  out, 
piled  up,  and  finally,  after  the  foreman's 
surging  on  the  rope,  it  went  with  a  rush, 
letting  the  cant  fall  and  cause  the  injury. 
Sroufe  V.  Moran  Brothers  Co.  (Wash.)  313 

14.  In  an  action  against  an  adjoining 
property  owner  to  recover  for  injuries  from 
a  fall  on  ice  on  the  sidewalk,  which  is 
shown  to  have  been  caused  by  water  fiow- 
ing  from  defendant's  drainpipe,  evidence  is 
not  admissible  to  show  that  ice  formed  at 
the  place  of  the  accident  from  the  fiow  of  sur- 
face water  before  the  drain  was  constructed 
and  after  it  was  removed.  Brown  v.  White 
(Pa.)  321 

15.  Evidence  of  defendant's  ownership  of 
specific  property  may  be  offered  by  plaintiff 
in  an  action  for  breach  of  promise  of  mar- 
riage, when  the  declaration  alleges  as  a 
ground  of  special  damage  the  loss  of  a  val- 
uable riffht  of  dower  in  defendant's  proper- 
ty.    Smith  V.  Compton  (N.  J.  Err.  &  App.) 

480 

16.  In  an  action  for  breach  of  promise  of 
marriage,  the  pecuniary  circumstances  of 
defendant  may  oe  proved,  but  only  by  evi- 
dence of  general  reputation,  not  by  proof  of 
ownership  of  specific  property;  and  defend- 
ant may  rebut  the  evidence  l^  proof  that 
the  general  reputation  is  otherwise,  or  by 
showing  what  property  he  really  possesses. 

Id. 

17.  The  admission  of  evidence  as  to  the 
degree  and  time  of  plaintiff's  disablement, 
in  an  action  for  assault,  is  not  error,  al- 
though no  damages  are  claimed  for  loss  of 
time,  where  the  jury  is  instructed  to  allow 
nothing  for  such  loss,  since  the  evidence  is 
admissible  to  show  the  extent  of  the  inju- 
ries.   Giftzman  v.  Clancy  (Wis.)  744 

18.  To  support  the  defense  of  unavoidable 
loss  or  accident,  on  an  indictment  of  an  offi- 
cer for  failure  to  pay  over  funds,  evidence 
that  he  had  deposited  the  funds  in  a  bank 
with  the  account  of  his  firm,  which  wa.s 
overdrawn,  under  an  agreement  that  the 
bank  would  pay  all  his  checks  to  an  unlim- 
ited amount,  for  which  he  had  given  secur- 
ity, and  that  the  bank  would  have  carried 
out  its  agreement  if  it  had  been  allowed  to 
continue  business,  is  not  admissible,  since 
the  loss  resulting  under  such  circumstances 
is  not  unavoidable.    Dreyer  v.  People  (111.) 

869 

19.  One  who  has  been  assessed  hj  the 
state  board  of  tax  commissioners  without 
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the  extension  of  values  on  the  specific  items 
of  his  schedule  may  show  affirmatiyely  that 
he  was  assessed  #  with  an  item  not  taxable 
under  the  laws  of  the  state.    Hart  v.  Smith 
(Ind.)  949 

Notes  and  Briefs. 

Evidence;  vested  right  in  rule  of;  judi- 
cial notice  of  repealing  statute.  881 

Burden  of  proving  that  witnesses  to  will 
did  not  know  the  nature  of  the  document; 
presumption  that  witnesses  could  see  each 
other  sign  where  in  the  same  room;  pre- 
sumption that  evidence  properly  limited; 
hearsay.  262 

Presumption  of  constitutionality  of  stat- 
ute; judicial  notice  as  to  state's  sources  of 
revenue.  740 

Presumption  of  marriage;  of  consent  of 
parties  participating  in  ceremony;  suffi- 
ciency of  evidence  to  overcome  presumption. 

725 

Presumption  of  payment  of  debt  from 
lapse  of  time.  695 

Presumption  as  to  survivorship;  burden 
of  proof  as  to.  437 

Burden  of  proving  that  trust  fund  has 
been  dissipatea.  386 

Presumption  of  negligence  from  derail- 
ment of  car.  333 

Presumption  of  negligence  from  failure  to 
stop  street  car  prompt^.  217 

Burden  of  proof  as  to  who  are  fellow 
servants.  314 

Burden  of  proof  as  to  usury.  161 

Of  testimony  given  by  deceased  witness  in 
another  suit.  419 

In  action  for  breach  of  promise;  of  cruel 
and  insulting  language;  of  value  of  defend- 
ant's property.  480 

X-ray  pictures  as.  287 

Admissions;  of  child.  271 

EXCEPTIOKS. 

See  Appeal  and  Eeeoe^  3;  Trial,  2,  3. 

EXEOimoir. 

The  right  to  an  execution  for  the  un- 
paid balance  of  a  judgment  against  a  non- 
resident as  to  whom  jurisdiction  is  obtained 
only  by  attachment  and  publication,  after 
exhausting  the  property  attached,  cannot  be 
given  by  statute,  even  to  reach  other  prop- 
erty within  the  state.  Kemper-Thomas  Pa- 
per Co.  V.  Shyer  (Tenn.)  173 

EZECirTORS      AKD     ADMINI8TBA- 
TORS. 

Statute  of  Limitations  Not  Applicable 
to  Contingent  Claims,  see  Limita- 
tion OF  Actions,  1. 

Appointment  of  Trustee,  instead  of  Ad- 
ministrator ad  Litem,  see  Trusts, 
2. 

1.  One  who  subscribes  his  name  to  a  cer- 
tificate of  deposit  issued  by  a  firm  of  bank- 
ers of  which  ne  is  in  law  a  member  assumes 
thereby  an  individual  liability  which  may 
be  enforced  against  his  estate  by  the  holder, 
58  L.  R.  A. 


in  preference  to  claims  against  the  partner- 
ship.   Re  Baldwin    (N.  Y.)  12^ 

2.  The  lands  of  a  decedent  cannot  be 
sold  to  pay  the  costs  of  administration 
alone,  under  Ohio  Rev.  Stat.  §  6136,  ^ving 
the  executor  or  administrator  authority  to' 
apply  to  the  probate  court  for  leave  to  sell 
the  real  estate  of  his  decedent  when  he  finds 
that  the  personal  estate  in  his  hands  will 
be  insufficient  to  pay  the  debts  of  deceased, 
with  the  year's  allowance  to  the  widow  and 
children,  and  the  charges  of  administration. 
Carr  V.  Hull  (Ohio)  641 
Contingent  olaim. 

3.  A  subscription  liability  to  pay  for 
stock  in  a  corporation  is  a  mere  contingent 
claim,  it  being  wholly  unknown  whether 
there  will  ever  be  an  absolute  liabili^  to 
discharge  it.  South  Milwaukee  Co.  v.  Mur- 
phy (Wis.)  82^ 

4.  A  claim  is  contingent  and  not  affect- 
ed by  the  statutes  of  nonclaims  regarding* 
the  filing  of  claims  against  the  estates  of  de- 
ceased per«(ons,  where,  though  a  liability  ex- 
ists, rightly  called  a  debt,  it  is  not  absolute, 
and  there  is  no  way  by  which  it  can  be  de- 
termined whether  it  will  ever  become  abso- 
lute. Id. 

6.  If  a  claim  against  the  estete  of  a  de- 
ceased person  remains  continent  till  after 
the  time  limited  for  filing  claims  in  the  ad- 
ministration proceedings,  but  subsequent^ 
ly  becomes  absolute,  and  assete  have  been 
paid  to  legatees  or  next  of  kin  of  the  de- 
ceased, an  action  will  lie  in  favor  of  the 
claimant  against  such  legatees,  under  Wis. 
Rev.  Stet.  1898,  §  3269,  providng  for  a  re- 
covery by  creditors  of  a  decedent  against 
legatees  or  next  of  kin  to  the  extent  that 
they  have  received  assete  of  the  estate.  Id. 

Notes  and  Bbxets. 

Executors  and  administrators;  appoint^ 
ment  of;  sale  of  land  of  intestete  to  pay 
debte  of  administration.  641 

Contingency  of  claim  as  affecting  limita- 
tion of  time  for  ite  presentetion: — (I.)  In- 
troductory; (II.)  Aatutory  construction; 
(III.)    nature  of  contingency   in  general: 

(a)  definitions;  (5)  contingency  arising 
out  of  acte  to  be  performed  vy  claimant; 
(o)  pendency  of  action  as  creating  contin- 
gency; (IV.)  liability  of  stockholders:  (a) 
m  general;  (&)  under  stock  subscription 
payable  on  call;  (c)  statutory  liability  of 
stockholders  in  national  banks;  (V.)  lia- 
bility of  executors,  administrators,  and 
guardians  for  misconduct;  (VI.)  liability 
of  sureties  and  guarantors:   (a)  in  general; 

(b)  sureties  on  bonds  for  title;  (c)  sure- 
ties on  administrators',  trustees',  and  guar- 
dians' bonds;  (Vn.)  liability  of  indorsers; 
(VIII.)  reimbursement  of  sureties  and  in- 
dorsers; (IX.)  contribution;  (X.)  lialHlity 
under  contracts  of  indemnity;  (XI.)  liabil- 
ity for  breach  of  warranty;  (XII.)  liabil- 
ity of  grantee  assuming  mortgage ;  (XIII.) 
liability  of  partner;  (XTV.)  miscellaneous 
claims;   (XV.)  conclusions.  82 

Right  of  creditor  at  common  law  to  recov- 
er against  heir  for  debte  of  ancestor;  fail- 
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ure  to  present  claim  within  time  allowed 
therefor;  where  claim  contingent;  what  con- 
stitutes contingent  claim;  subscription  lia- 
bility to  pay  for  corporate  stock.  8C 

FAX.8E  IMPBISONMENT. 

Action  Barred  by  Satisfied  Judgment, 

see  JUDOMEITT,  3. 

FIRE  ESCAPES. 

Title  of  Acts,  see  Statxttes,  1. 

Local  or  Special  Legislation,  see  Stat- 
xttes, 4. 

Construction  of  Statute  Concerning,  see 
Statutes,  11. 

See  also  Boildings. 

Notes  aivb  BaiErs. 

Fire  escapes;  duty  as  to,  at  coounon  law; 
validity  of  statute  requiring;  how  con- 
strued. 281 

FOBGEBT. 

Notes  and  Bbiefs. 
Forgery;  effect  to  pass  title.  433 

niEE  SPEECH. 

Notes  and  Bbdets. 

Free  speech;  right  to;  publication  of  se- 
ditious article.  509 

GAME  XJkWS. 

Notes  and  Briefs. 

Game  laws;  right  of  state  to  regulate  tak- 
ing of  fish  and  game.  95 

GABNISHMENT. 

Exemption  of  Earnings,  see  Constitu- 
tional Law,  17. 

GAS. 

Notes  and  Briefs. 

Gas;  mandamus  to  compel  supply  of.    284 

GOODWnX. 

Taxation  of,  see  Taxes,  8,  11. 

Notes  and  Briefs. 
Goodwill;  taxation  of.  950 

GUARDIAN  AHD  WABD. 

Guardian's  Removal  of  Ward,  see  Ha- 
beas CoBiPUS,  1,  2. 

1.  The  appointment  of  guardians  l^  a 
court  of  competent  jurisdiction,  the  order 
being  sufficient  in  form,  cannot  be  questioned 
in  a  collateral  proceedinjif.  State  ew  rel. 
Raymond  v.  Lawrence  (Minn.)  931 

2.  Though  a  guardian  of  an  incompetent 
person  has  the  right  to  remove  his  ward 
from  one  state  to  another,  temporarily  or 
permanentlv,  such  removal  must  always  be 
m  good  faith  and  with  a  view  to  benefit  the 
ward,  and  the  right  is  always  subject  to  the 
power  of  a  court  of  chancery  to  iWtrain  an 
improper  removal.  Id. 

3.  The  ffuardian  of  an  incompetent 
is  not  justified  in  attempting  to  remove 
his  ward  from  the  jurisdiction  of  the  court 
58  L.  R.  A. 


in  which  the  guardian  was  appointed,  on 
the  ground  of  seeking  a  milder  climate, 
where  the  ward  is  a  woman  seventy-five 
years  old,  suffering  from  paralysis  and 
senile  dementia,  absolutely  helpless,  and  re- 
quiring constant  care  and  attention,  and  for 
years  nas  resided  in  her  own  dwelling  in  a 
place  where  she  has  relatives  and  friends 
and  where  she  receives  the  best  of  care  and 
treatment,  while  the  difference  in  climate  be- 
tween the  two  places  is  inappreciable.      Id. 

Notes  and  Briefs. 

Guardian  and  ward;  right  to  remove  in> 
competent  or  infant  from  the  state.         931 

HABEAS  OOBPUS. 

1.  The  propriety  of  an  attempted  remov- 
al of  an  incompetent  person  from  the  state 
by  her  ffuardian  may  be  inquired  into  by 
writ  of  habeas  corpus.  State  ew  rel,  Rav- 
mond  V.  Lawrence  (Minn.)  D3l 

2.  In  a  habeas  corpus  proceeding  to  in- 
quire into  an  attempted  removal  of  an  in- 
competent from  the  state  by  her  guardian, 
a  court  commissioner  has  no  authority  ta 
make  an  order  which  practically  removea 
the  guardian  by  depriving  him  of  all  au- 
thoriifcy  over  the  person  of  his  ward.        Id» 

HAKD  BILLS. 

Ordinance  Prohibiting  Distribution,  see 
Municipal  Cobfobations,  9,  10. 

HEALTH. 

Charter     Provisions     Concerning,     see 

Municipal  Cobpoeations,  3. 
Construction  of  Statute,  see  Statutes, 

e. 

1.  Provisions  empowering  the  commie- 
eioner  of  health  to  require  the  vaccination 
of  pupils  as  a  condition  of  admission  to  the 
public  schools  in  case  of  an  epidemic  of 
smallpox  may  be  lawfull]^  included  in  a 
charter  which  a  municipality  is  authorized 
by  the  state  Constitution  and  statutes  U> 
adopt  for  itself.  State  ew  rel.  Freeman  v. 
Zimmerman  (Minn.)  7S 

2.  A  regulation  requiring  children  to  be 
vaccinated  as  a  condition  to  their  admission 
to  the  public  schools,  in  cases  of  emergency 
rendering  it  reasonably  necessary  in  the  in- 
terest of  public  health  and  for  the  preven- 
tion of  the  spread  of  smallpox,  is  author- 
ized by  a  general  legislative  ffrant  of  power, 
in  broad  and  comprehensive  &rms,  to  do  all 
acts  and  make  all  rules  and  regulations 
deemed  necessary  and  expedient  for  the 
preservation  of  the  public  nealth.  Id. 

KETBS. 

Recovery  against,  by  Creditors  of  De- 
cedent, see   Executors   and    Ad- 

MINISTRATOBS,   5. 

HIGHWAYS. 

Joint  Action  for  Obstruction,  see  Ac- 
tion oB  Suit,  2. 

Placing  Electric-light  Poles  in,  see 
Eminent  Doicain,  3. 
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Injuries  from  Fall  on  Ice,  see  Evi- 
dence, 14. 

Use  of  Street  by  Telephone  Company, 
see  Injunction,  9,  10. 

liability  of  City  for  Injuries,  see  Mu- 
nicipal CORPOBATIONS,    13-18. 

Tax  for  Using  Streets,  see  Taxes,  5. 

Title. 

1.  A  proprietor  who  dedicates  land 
by  plat  for  a  public  street  or  highway  does 
not  convey  an  absolute  fee  to  the  public,  but 
reserves  the  whole  estate  and  title  except 
the  limited  fee  conveyed  to  the  public  for  the 
designated  use.*    Donovan  v.  Albert  (N.  D.) 

776 

2.  The  title  to  streets  dedicated  by  plat 
is  held  by  the  city  for  the  use  of  the  pub- 
lic for  street  purposes,  under  Ohio  Rev. 
Stat.  §  2601,  providiujg  that  such  dedication 
ahall  vest  in  the  municipality  the  fee  to  the 
street,  to  be  held  in  trust  for  the  uses  and 
purposes  designated  in  the  instrument, 
fallen  v.  Columbus  Edison  Electric  light 
Co.  (Ohio)  782 

3.  An  owner  of  a  lot  abutting  on  a  street 
dedicated  for  street  purposes  has  a  property 
interest  in  the  street  in  front  of  his  lot, 
which  cannot  be  taken  ajzainst  his  will,  un- 
less compensation  shall  first  be  made  there- 
for in  money.  Id. 
Compensation. 

4.  A  franchise  from  a  city  council  to 
construct  and  maintain  a  telephone  system 
in  the  city  cannot  authorize  the  occupancy 
of  the  streets  for  such  purpose,  against  the 
consent  of  abutting  property  owners,  unless 
•compensation  is  made  to  them.  Donovan  v. 
AUert  (N.  D.)  775 

.5.  The  occupancy  of  city  streets  by  tele- 
phone poles  ajid  wires  is  a  new  and  addi- 
tional servitude  requiring  compensation  for 
the  damages  thereby  inflicted  upon  abuttii^ 
owners.  la. 

Repairs. 

6.  The  regrading,  widening,  and  macada- 
mizing a  highway  so  as  to  form  a  "boule- 
vard" are  merely  repairs,  within  the  mean- 
ing of  a  statute  placing  repairs^  on  city 
streets  under  the  control  of  a  state'  commis- 
sioner. Hall  V.  Concord  (N.  H.)  455 
1>efeots. 

7.  A  property  owner  who  constructs  a 
pipe  to  drain  water  .from  a  sink  on  the 
premises  across  the  sidewalk  to  the  gutter 
18  not  relieved  from  liability  to  one  injured 
while  passing  along  the  walk  by  a  fall  on  a 
ridge  of  ice  formed  from  water  flowing  from 
the  pipe,  by  the  fact  that  the  water  was 
placed  in  the  drain  by  a  tenant  in  posses- 
sion of  the  premises.  Brown  v.  White 
(Pa.)  321 

8.  The  liability  of  an  abutting  owner  for 
injury  from  a  fall  on  ice  on  a  sidewalk, 
foimed  from  water  from  his  drainpipe,  is 
not  modified  by  the  fact  that  it  is  custom- 
ary in  the  municipality  to  drain  water  from 
roofs  and  waste  pipes  across  the  pavement 
to  the  gutter.  Id. 

Notes  and  Bbiets. 
Highways;  telephone  poles  and  wires  as 
4>8  L.  R.  A. 


additional  servitude  on;    injunction  to  re- 
strain erection  of.  776 
Rights  of  abutting  owners  in;  power  of 
city   to  grant  away;    additional   senritade 
on;  telegraph  poles  and  wires  as;  electric 
light  poles ;  right  of  abutting  owner  to  com- 
pensation  for;    injunction  to  restrain    im- 
proper use  of.  783 
Right  to  use  of  public  streets.  923 
Use  of  streets  and  alleys;  power  of  mu- 
nicipal authorities  to  grant  privileges  in. 

836 

Duty  of  owner  of  property  abutting  on, 
as  to  condition  thereof.  68 

Injury  by  defect  in;  duty  of  traveler  as 

to  care;  snow  and  ice  on;  effect  of  custom 

to  drain  water  over.  322 

Injury  by  steam  roller  on;  liability  of 

city  for.  466 

Ice  on  sidewalk;  injury  caused  by.       329 

liability  for  permitting  water  to  aociunu- 
late  and  freeze  on  sidewalk  to  the  injurv  of 
travelers: — (I.)  Of  municipality:  (a)  where 
accumulation  is  caused  by  defective  construc- 
tion of  street;  (6)  where  grade  of  street  at- 
tracts the  water  from  abutting  property; 
(c)  liability  when  water  is  cast  onto  walk 
from  adjoining  building;  (d)  liability  for 
ice  on  walk  from  temporary  causes;  («) 
where  accumulation  results  from  act  of 
third  person;  (II.)  of  abutting  owner:  {a) 
in  general;   (6)  water  from  roofs.  321 

HUSBAND  AND  WIFE. 

Wife's  Contract  with  Solicitors  to 
Share  Alimony,  see  Contracts,  6. 

Enforcement  of  Decree  for  Alimony  by 
Contempt,  see  Ooubts,  1. 

Evidence  of  Defendant's  Wealth  in  Ac- 
tion for  Breach  of  Promise,  see 
Evidence,  15,  16. 

Injunction  to  Restrain  Divorce  Suit, 
see  Injunction,  6,  7. 

1.  Under  the  law  of  the  Mormon  Church, 
to  be  sealed  for  time  and  eternity,  by  a 
sealing  ceremony,  is  a  marriage  ceremony, 
which  is  good  at  common  law.  Hilton  v. 
Roylance  (Utah)  723 

2.  The  court  may  adopt  the  construction 
placed  by  the  parties  on  a  "sealing  oere- 
mony,"  when  it  is  also  warranted  by  the 
facts.  Id. 
Breach  of  promise. 

3.  To  excuse  the  breach  of  a  promise  of 
marriage  on  the  ground  of  illness,  defend- 
ant must  prove  that  he  has  such  a  disease 
or  complication  of  diseases  as  renders  the 
making  of  the  marriage  contract  and  the 
consummation  of  the  marriase  by  marital 
intercourse  impossible.  Smith  v.  Compton 
(N.  J.  Err.  &  App.)  480 
Husband's  UabiUty  for  wife's  torts. 

4.  A  husband's  common-law  liability  for 
his  wife's  torts  is  not  changed  by  statutes 
preserving  to  her  her  separate  estate  and 
empowering  her  to  manage  it.  Henley  ▼. 
Wilson  (Cal.)  Ml 
Dissolution  of  marriaffe. 

5.  A  marriage  is  not  dissolved  by  the  fact 
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that  the  wife,  rel3ring  on  the  validity  of  a 
«hurch  divorce,  became  a  party  to  another 
marriage  ceremony.  Hilton  v.  Koylance 
(Utah)  723 

Alimony. 

6.  A  wife's  claim  for  an  allowance  of 
^imony  cannot  be  assigned  to  another,  be- 
ing a  purely  personal  right,  and  not  a  prop- 
erty right.  Lyndo  v.  Lynde  (N.  J.  Err.  & 
App.)  471 

7.  A  final  money  decree  for  alimony  is 
not  a  debt  within  the  purview  of  the  con- 
stitutional inhibition  against  imprisonment 
for  debt;  and  punishment  as  for  a  con- 
tempt may  follow  a  wilful  failure  to  comply 
with  it.     State  v.  Cook   (Ohio)  625 

Notes  and  Bbiefs. 

Husband  and  wife;  necessity  of  consent 
to  marriage:  sealing  ceremony  of  Mormon 
Church;  estoppel  to  set  up  marriage;  right 
•of  wife  voluntarily  living  apart  from  hus- 
band to  family  allowance.  725 

Duty  of  husband  to  support  wife;  di- 
vorce; failure  to  pay  alimony;  burden  of 
proof  to  show  inability  to  pay;  contempt 
proceedings  to  enforce.  626 

Liability  of  husband  for  wife's  torts;  ef- 
fect on,  of  statutes  enlarging  wife's  rights. 

942 


Breach  of  promise;  disease  as  defense. 

480 

Injunction  to  restrain  fraudulent  divorce 
suit  in  other  state;  jurisdiction  of  court  to 
issue.  485 

Criminal  conversation;  as  injury  to  hus- 
Itand's  person  or  property.  765 

ICE. 

Cutting  on  Meandered  Lakes,  see  Con- 
stitutional Law,  5. 

Right  to  Take,  see  Watkrs,  1. 

Kight  to  Take  from  Public  Waters,  see 
Constitutional  Law,  U. 

The  right  to  take  ice  from  the  public 
navigable  waters  of  the  state  extends  to  all 
people  lawfully  within  the  state,  whether 
•citizens  thereof  or  not.  Kossmiller  v.  State 
(Wis.)  93 

Notes  and  Bbiefs. 
Ice;  statute  as  to  cutting  ice  from  mean- 
dered   lakes;    requiring    payment     therefor 
when  shipped  out  of  state;  constitutional- 
ity. 94 

1I.LEGITIMACT. 

Inheritance  from  Mother,  see  Descent 
AND  Distribution. 


Notes  and  Briefs. 
Right  of  illegitimate  to  inherit. 
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INCOMPETENT  PERSONS. 

Removal  of  Ward,  see  Habeas  Corpus, 

1. 
Removal  from  State  by  Guardian,  see 

Guardian  and  Ward,  2,  3. 

Notes  and  Briefs. 
persons;     right   to 


Incompetent 
from  state. 
68  L.  R.  A. 


remove 
931 


INDICTlffENT. 

The  failure  to  negative  unavoidable 
loss  or  accident,  in  an  indictment  under  a 
statute  making  it  an  offense  for  an  officer  to 
fail  or  refuse  to  pay  over  funds  to  his  suc- 
cessor, provided  such  failure  or  refusal  is 
not  occasioned  by  unavoidable  loss  or  acci- 
dent, does  not  constitute  a  fatal  defect  in 
the  indictment,  where  the  definition  of  the 
offense  is  wholly  independent  of  the  pro- 
viso.   Dreyer  v.  People  (111.)  869 

Notes  and  Briefs. 

Indictment;  against  officer  for  failure  to 
pay  over  funds;  failure  to  negative  statu- 
tory exception  of  failure  or  refusal  occa- 
sioned by  unavoidable  loss.  870 


INFANTS. 


Notes  and  Briefs. 


Infants;  negligence  of.  405 

Right  to  remove  incompetent  or  infant 
from  the  state:  — (I.)  Introduction;  (II.) 
removal  by  statutory  or  testamentary 
guardian:  (a)  in  England;  (6)  in  United 
States:  (111.)  removal  by  parent:  (a)  in 
general;  (6)  in  divorce  proceedings;  (JV.) 
removal  by  stranger;  (V.)  statutes;  (VI.) 
summary.  931 

INJUNCTION. 

To  Kestrain  Violation  of  Contract,  see 

Contracts,  5. 
As  Affecting  Officer's  Compensation,  see 

County  Treasurer,  2. 

1.  Members  of  a  labor  organization  are 
not  liable  for  causing  the  discharge  of  non- 
members  by  notifying  the  common  employer 
that  they  will  stop  work  unless  nonmembers 
are  discharged,  and  will  not  be  enjoined 
from  so  doing  where  they  act  for  the  good  of 
their  organization,  and  not  from  malice  or  a 
desire  to  injure  others.  National  Protect- 
ive Aaao.  of  Steam  Fitters  &  Helpers  v. 
Cumming  (N.  Y.)  135 
Breach  of  oontraot. 

2.  Impossibility  of  obtaining  equivalent 
service  is  not  necessary  to  support  an  in- 
junction against  breach  of  a  contract  to 
render  personal  services  exclusively  to 
plaintiff;  it  being  sufficient  if  no  certain 
pecuniary  standard  exists  for  the  measure- 
ment of  the  damages.  Philadelphia  Ball 
Club  V.  Lajoie  (Pa.)  227 

3.  Injunction  will  issue  to  prevent  a 
baseball  player  from  violating  his  contract 
to  serve  a  certain  organization  for  a  stipu- 
lated time,  during  which  he  is  not  to  play 
for  any  other  club,  where  he  is  an  expert 
player,  has  been  with  the  organization  suffi- 
ciently long  to  have  become  thoroughly  fa- 
miliar with  the  team  work,  and  is  a  most 
attractive  drawing  card  for  the  public  be- 
cause of  his  great  reputation  for  ability  in 
the  position  which  he  fills.  Id. 

4.  l/sck  of  mutuality  of  remedy  will  not 
prevent  an  injunction  against  breach  of  a 
contract  to  render  exclusive  services  as  a 
ball  player  because  the  options  of  renewal 
and   of   terminating   the   contract   on    ten 

63 
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days'  notice  rest  only  with  the  employer, 
where  such  options  expressly  form  part  of 
the  consideration  for  which  the  compensa^ 
tion  is  paid, — at  least,  after  the  contract 
has  been  partly  performed.  Id. 

5.  An  employee  of  a  glucose  manufact- 
urer, knowing  the  secret  processes  of  the 
business,  will  be  enjoined  from  violating  his 
contract  not  to  enter  the  employ  of  a  rival 
manufacturer  during  his  term  of  employ- 
ment, by  superintending  for  an  intending 
rival  the  construction  of  works  and  the 
manufacture  therein  of  glucose,  with  a  view 
to  competition  with  his  employer.  Harri- 
son V.  Glucose  Sugar  Kefinmg  Co.  (C.  C. 
App.  7th  C.)  915 
To  restrain  proseovtion  of  suit. 

6.  To  render  binding  an  injunction  tore- 
strain  the  prosecution  of  a  fraudulent  di- 
vorce suit  in  another  state  by  a  husband, 
only  due  notice  of  the  injunction  is  re- 
quired, and  it  is  not  necessary  that  the  hus- 
band be  brought  into  court  by  appearance 
or  service  of  process.  Kempson  v.  Kempson 
(N.  J.  Err.  &  App.)  484 

7.  An  injunction  to  restrain  a  husband 
from  prosecuting  a  suit  for  divorce  in  an- 
other state,  the  jurisdiction  of  which  he  has 
invoked  on  a  false  and  fraudulent  allegation 
of  his  residence  in  that  state,  may  be  is- 
sued, at  the  suit  of  the  wife,  by  a  court  of 
the  state  in  which  the  parties  were  married 
and  in  which  the  wife  is  domiciled.  Id. 
Corporations. 

8.  An  injunction  to  prevent  the  con- 
struction of  a  street  railway  under  an  in- 
valid ordinance  may  be  granted  in  favor 
of  a  railroad  company,  when  the  oper- 
ation of  the  street  railway  will  interfere 
with  access  to  the  railroad  freight  house 
and  track  yard,  thereby  causing  direct,  im- 
mediate, and  special  injury  for  which  the 
railroad  company  has  no  adequate  remedy 
at  law.  General  Electric  R.  Co.  v.  Chicago, 
I.  &  L.  R.  Co.  (C.  C.  App.  7th  C.)  231 

9.  Injunction  is  a  proper  remedy  to  pre- 
vent the  use  of  a  street  b^  a  telephone  com- 
pany until  the  constitutional  provision  in 
regard  to  compensation  for  taking  or  dam- 
aging proper^  for  public  use  has  oeen  com- 
plied with.     Donovan  v.  Allert  (N.  D.)    775 

10.  An  injunction  against  the  mainte- 
nance of  electric  light  poles  and  wires  upon 
a  city  street,  and  an  order  for  their  remov- 
al, may  be  granted,  where  they  were  placed 
in  the  street  without  the  knowledge  or  con- 
sent of  an  abutting  owner  whose  property 
is  injured  thereby.  Callen  v.  Columbus 
Edison  Electric  Light  Co.   (Ohio)  782 

Notes  and  Briefs. 

Injunction;  to  restrain  fraudulent  di- 
vorce suit  in  other  state;  jurisdiction  to  is- 
sue. 484 

To  prevent  breach  of  contract  of  baseball 
player.  227 

To  restrain  breach  of  contract  by  em- 
ployee not  to  enter  business  of  rival.      918 

Against  unlawful  use  of  street;  under 
city  ordinance;  in  case  of  special  and  irrep- 
arable injury  to  abutting  owners.  231 
58  L.  R.  A. 


To  abate  nuisance;  as  bar  to  subsequent 
action  for  damages.  73d 

To  restrain  erection  of  telephone  poles  on 
highway.  776- 

To  restrain  enforcement  of  tax.  950 

To  restrain  criminal  act;  to  restrain  la- 
bor organization  from  causing  discharge  of 
nonmembers.  136- 

nfSUBAKCE. 

Contract  with  Fire  Insurance  Com- 
pany, see  Conflict  of  Laws,  1. 

Stockholders'  Righte  to  Policy  Held  bj 
Corporation  as  Collateral,  see  Cob- 

POBATIONS,   5. 

Burden  of  Proof  as  to  Survivorship,  see 

Evidence,  3. 
Application    of    Insurance   Money,    see- 

Vendob  and  Pubchaseb,  6. 

1.  The  beneficiary  of  an  ordinary  life 
insurance  policy  has  a  vested  interest  in 
the  policy  and  in  the  money  to  come  out  of 
it.  United  States  Casualty  Co.  v.  Kacer 
(Mo.)  436 

2.  That  a  debt  has  become  barred  by  the 
statute  of  limitations  will  not  defeat  the 
creditor's  right  to  enforce  payment  of  a  pol- 
icy of  insurance  in  his  favor  on  the  debt- 
or's life,  whether  it  was  intended  as  abso- 
lute payment,  or  merely  as  collateral  secur- 
ity. Connecticut  Mut.  L.  Ins.  Co.  v.  Duns- 
comb  (Tenn.)  694 

3.  One  advancing  money  to  pay  premi- 
ums on  a  life  insurance  policy  is  entitled  to 
reimbursement  from  the  proceeds  of  the  pol- 
icy. Id. 
Gasoline. 

4.  A  provision  of  a  fire  insurance  policy 
rendering  it  void  if  gasoline  is  "kept,  used, 
or  allowed"  on  the  premises  is  not  violated 
by  the  bringing  of  a  gallon  of  it  onto  the 
property  for  temporary  use,  although  such 
act  resulte  in  the  destruction  of  the  prop- 
erty. Springfield  F.  &  M.  Ins.  Co.  v.  Wade 
(Tex.)  714 
Other  Insuranoe. 

6.  A  policy  taken  by  a  mort^pigee  on  his 
interest  m  mortgaged  property  is  not  with- 
in the  meaning  of  a  clause  of  a  policy  issued 
to  the  mortgagor,  rendering  the  policy  void 
''if  now  or  hereafter  there  be  other  insur- 
ance on  any  property  hereby  insured." 
Home  Ins.  Co.  v.  Koob  (Ky.)  5* 

6.  That  a  mortgagee  in  effecting  insur- 
ance on  his  interest  in  the  mortgaged  prop- 
erty attempted  to  charge  the  premium  to 
the  mortga^r  does  not  make  it  ''other  in- 
surance," within  the  meaning  of  a  clause  in 
a  policy  procured  by  the  mortgagor  mak- 
ing it  void  in  case  there  be  an^  ot^er  in- 
surance on  the  property  hereby  insured.  Id. 
Occvpaney. 

7.  A  statement  in  an  insurance  policy 
that  the  property  is  occupied  by  the  as- 
sured as  a  dwelling  for  himself  and  family 
is  not  a  warranty  that  it  shall  continue  to 
be  so  occupied,  but  is  only  a  warranty  of 
the  situation  at  the  time  the  insurance  is 
effected.  Grerman  Ins.  Co.  v.  Russell 
(Kan.)  234 

8.  Permitting   insured   property   to  be- 
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come  vacant  without  consent  of  the  insurer 
immediately  forfeits  the  insurance,  under 
a  policy  providing  that  it  shall  he  null  and 
void  in  case  of  nonoccupancy  without  con- 
sent indorsed  on  the  policy;  and  the  policy 
cannot  he  revived,  without  consent,  hy  reoc- 
cupancy  before  loss  occurs.  Id. 

0.  A  misstatement  by  an  applicant  for 
insurance,  of  the  amount  due  on  a  loan-as- 
sociation mortgage  on  the  property,  will  not 
avoid  the  policy,  where  he  was  unable,  and 
did  not  pretend,  to  give  accurate  informa- 
tion, ana  there  was  an  entire  absence  of 
fraudulent  motive.  Home  Ins.  Co.  v.  Koob 
(Ky.)  58 

10.  A  statement  by  an  applicant  for  in- 
surance to.  the  amount  of  $1,100,  of  the 
amount  due  on  a  mortgage  as  possibly  $400, 
when  the  true  amount  was  $582.14,  is  not  a 
misstatement  so  material  to  the  risk  as  to 
avoid  the  policy.  Id. 

Proofs  of  loss. 

11.  Denial  of  all  liability  for  loss  imder 
an  insurance  policy  waives  proofs  of  loss. 

Id. 

Pro  rating. 

12.  One  insuring  a  mortgagor's  interest 
cannot,  in  case  of  loss,  pro  rate  the  loss 
with  a  policy  issued  on  the  mortgagee's  in- 
dependent interest,  or  compel  contribution 
from  the  insurer  of  such  interest,  under  a 
clause  providing  for  pro  rating  merely  in 
case  of  "other  insurance"  on  the  property. 

Id. 

Notes  and  Briefs. 

Insurance;  right  to  proceeds  where  in- 
sured and  beneficiary  perish  in  common  dis- 
aster; vested  interest  of  beneficiary;  bur- 
den of  proof  as  to  survivorship;  conditions 
inserted  in  policy  without  consent  of  in- 
sured; ratification  of,  by  receiving  policy 
without  objection;  application  as  part  of 
contract.  437 

On  debtor's  life ;  right  to  enforce  payment 
where  debt  is  barred.  695 

Agreement  of  purchaser  to  insure  prop- 
erty for  benefit  of  vendor;  application  of 
proceeds  on  debt  in  case  of  loss.  711 

Provision  against  other  insurance;  insur- 
ance on  mortgagee's  interest  in  property  as 
"other  insurance"  within  meaning  of  policy 
taken  by  mortgagor;  false  representations 
as  to  amount  of  mortgage  lien;  pro  rating 
loss;  denial  of  liability  as  waiver  of  proofs 
of  loss;  provision  as  to  unconditional  and 
sole  ownership.  58 

Provision  as  to  present  occupancy  as  war- 
ranty; condition  against  alteration  and  re- 
pairs without  notice;  forfeiture  not  fa- 
vored. 235 

What  constitutes  doing  business  within 
the  state:  law  governing  policies  issued  by 
foreign  company;  estoppel  of  insured  to 
deny  validity  of  policy;  insurance  on  prop- 
erty in  state  by  foreign  company  having  no 
right  to  transact  business  therein;  right  to 
maintain  action  thereon  in  state.  223 

68  L.  R.  A. 


IKTEBEST. 

Damages  in  actions  for  the  value  of 
property  wrongfully  seized  under  execution 
may  include  legal  interest  from  the  date  of 
the  taking  to  the  date  of  the  trial.  Wood- 
worth  V.  Gorsline  (Colo.)  4X7 

nfTERNAL  IMPROVEMENTS. 

Ijevees  and  Dikes  are,  see  Levee. 

Notes  and  Bbiets. 

Internal  improvements;  what  are,  with- 
in constitutional  prohibition  against  states 
engaging  in;  levee  system.  759 

nCTOXICATINO  UQUOBS. 

Sale  of,  see  Sale. 

1.  The  agent  of  an  express  company, 
who  in  sood  faith  delivers  to  the  consignee, 
or  upon  nis  order,  goods  carried  by  his  prin- 
cipal, consigned  C.  0.  D.,  and  collects  the 
charges  thereon,  is  not  guilty  of  selling  in- 
toxicating liquors  to  the  purchaser,  or  his 
order,  though  he  has  reason  to  believe,  or 
knows,  the  ^oods  so  consigned  and  delivered 
to  be  intoxicating  liquors.  State  v.  Cairns 
(Kan.)  56 

2.  The  legislature  cannot  require  a  mu- 
nicipal corporation  to  refund  license  taxes 
collected  for  the  privilege  of  selling  intoxi- 
cating liquors  outside  of,  but  adjoining,  its 
corporate  limits,  which  it  had  statutory  au- 
thority to  exact  when  they  were  collected. 
Bailey  v.  Raleigh  (N.  C.)  178 

Notes  akd  Briefs. 

Intoxicating  liquors;  question  of  fact  as 
to  intoxicating  character  of;  nuisance  in 
sale  of;  municipal  ordinance  as  to.  267 

Shipped  C.  O.  D.;  when  sale  completed; 
delivery  to  carrier  to  pass  title ;  question  for 
jury  as  to;  effect  of  right  of  stoppage  in 
transitu;  delivery  by  agent  of  carrier  to 
purchaser  as  sale.  56 

IRRIGATION. 

Appropriation  of  Waters,  see  Watebs, 
20,  22. 

Expression  of  Quantity  of  Water  Need- 
ed, see  Watebs^  21. 

ISLANDS. 

When   Not   Included   in   Swamp   Land 

Grant,  see  Pxtblio  Lands. 
Formed  by  Accretions,  see  Waters,  16. 

Notes  and  Bkiefs. 
Islands;  definition  of.  190 

Title  to.  674 

JOINT  DEBTORS.. 

1.  A  release  for  a  consideration  paid,  of 
one  of  two  persons  jointly  liable  for  per- 
sonal injury  to  another,  from  further  liabil- 
ity to  respond  for  such  injury,  releases  the 
other  also,  although  there  is  an  express 
stipulation  that  it  shall  not  have  that  ef- 
fect.   Abb  V.  Northern  P.  R.  Co.   (Wash.) 

293 

2.  Recovery  cannot  be  had  for  a  several 
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tort  against  one  of  several  defendants  sued 
as  joint  tort  feasors  for  negligently  causing 
a  death,  upon  failure  of  the  evidence  to 
show  that  the  negligence  complained  of  was 
joint.    Weist  v.  Philadelphia  (Pa.)         666 

JUDGMENT. 

Release  of,  under  Bankruptcy  Act,  see 
Bankbuptcy,  1. 

Release  of,  by  Discharge  in  Bankrupt- 
cy, see  Bankruptcy,  2,  3. 

Not  Contracts,  see  Contbacts,  1. 

ConolvsiTeness. 

1.  A  judgment  refusing  to  permit  a 
grantor  who,  when  conveying  property,  has 
reserved  the  right  to  the  damans  to  be  re- 
covered for  the  placing  of  an  elevated  rail- 
way in  the  street  in  front  of  it,  to  intervene 
in  an  action  by  the  grantee  to  recover  them 
from  the  railway  company,  will  not  bar  an 
action  by  him  to  hold  the  grantee  liable  for 
the  recovery  as  a  trustee  for  his  benefit. 
Western  U.  Teleg.  Co.  v.  Shepard  (N.  Y.) 

115 

2.  The  right  of  a  county  treasurer  to 
compensation  under  a  prior  act  does  not 
become  res  judicata  by  the  fact  that  he  con- 
tributed to  the  expenses  of  an  action  in 
which  the  later  statute  was  declared  void. 
Gross   V.    Whitley   County   Comrs.    (Ind.) 

394 

3.  A  satisfied  judgment  against  the  com- 
plaining witness,  magistrate,  and  constable 
for  false  imprisonment  under  void  proceed- 
ings bars  a  subsequent  action  against  the 
sheriff  in  whose  custody  defendant  was 
placed,  although  the  first  suit  covered  only 
the  time  until  defendant  reached  the  sher- 
iff's custody,  while  the  second  one  seeks 
damages  for  the  period  from  that  time  until 
his  release.    Blackman  v.  Simpson  (Mich.) 

410 

4.  An  unsatisfied  judgment  in  replevin 
against  a  sheriff  for  wrongful  seizure  of 
property  under  execution  is  not  a  bar  to  a 
subsequent  action  in  trover  to  recover  the 
value  of  the  property  from  those  who  exe- 
cuted the  indemnity  bond.  Woodworth  v. 
Gorsline  (Colo.)  417 

5.  A  judgment  against  a  sheriff  for 
wrongful  seizure  of  property  oh  execution 
is  conclusive  against  those  who  executed 
the  indemnity  bond.  Id. 

6.  A  suit  against  those  who  executed 
the  bond  to  indemnify  a  sheriff  against  lia- 
bility for  wrongful  seizure  of  property  un- 
der execution,  for  the  value  of  the  property, 
la  not  so  inconsistent  with  a  prior  one 
against  the  sheriff  for  its  recovery  as  to  be 
barred  by  an  unsatisfied  judgment  in  the 
latter  suit.  Id. 

7.  A  judgment  in  a  suit  brought  to 
abate  a  nuisance  is  a  bar  to  a  subsequent 
proceeding  for  damages  based  upon  the  same 
facts.     Gilbert   v.   Boak   Fish   Co.   (Minn.) 

735 
Collateral  attack. 

8.  Granting  more  relief  than  is  demand- 
ed by  the  complaint  does  not  render  a  de- 
fault judgment  void  so  as  to  subject  it  to 
58  L.  R.  A. 


collateral  attack.    Mach  v.  Blanchard    (S. 

D.)  811 

Notes  and  Bbiefs. 

Judgment;  what  matters  concluded  by; 
re8  judicata;  interlocutory  orders.  691 

Effect  of  judgment  against  one  joint  tort 
feasor  upon  liability  of  the  other: — (L) 
Scope;  (II.)  judgment  alone  as  a  bar:  (a) 
in  England;  (6)  in  the  United  States; 
(III.)  issuance  of  execution  after  obtaining 
several  judgments  and  electing  de  meliori- 
bus  damnis;  (IV.)  judgment  with  satisfac- 
tion in  whole  or  in  part;  (V.)  proceedings 
before  entry  of  judgment;   (VI.)  summary. 

410 

Against  one  or  more  joint  wrongdoers  to 
release  others.  41 1»  419 

In  suit  to  abate  nuisance  as  bar  to  action 
for  damages  therefor.  735 

In  personam  against  nonresident.         173 

Granting  more  relief  than  is  demanded; 
collateral  attack  on;  default  judgment;  or- 
dering payment  of  amount  in  gold  coin.  811 

lien  of;  effect  on,  of  discharge  in  bank- 
ruptcy. 771 

JUDIOIAI.  SAUB. 

The  attorney  for  plaintiff  in  the  writ 
may  purchase  at  an  execution  sale,  with  the 
consent  of  his  client;  and  such  purchase 
cannot  be  attacked  by  an  execution  defend- 
ant unless  the  fairness  of  the  transaction 
is  impeached.    Douglass  v.  Blount    (Tex.) 

699 

JUBT. 

Discharge    of,    in    Criminal    Case,    see 

Criminal  Law. 
Retirement   Unaccompanied   by   Sworn 

Officer,  see  Tbial,  4. 

UiBOR  umoNS. 

Discharge  of  ESmployee  for  Membership 
in,  see  Constitutionai.  Law,  4. 

Injunction  to  Prevent  Discharge  of 
Nonmembers,  see  Injxtkgtion,  1. 

Notes  and  Bbheps. 

Labor  unions;  withdrawing  from  em- 
ployment where  nonmembers  employed;  lia- 
bility for  resulting  injury  to  nonmembers; 
injunction  to  restrain  interference  by.      136 

ULNDLOBB  AKD  TENANT. 

Husband's  Liability  for  Wife's  Torts, 
see  Husband  and  Wife,  4. 

Landlord's  Liability  for  Dangeroua 
Structures,  see  Negligence,  2. 

Tenant's  Right  to  Maintain  Action  for 
Nuisance,  see  Nuisances,  5,  6. 

Notes  and  Bbiefs. 

Landlord  and  tenant;  liability  for  injury 
by  ice  on  sidewalk  under  control  of  tenant; 
where  ice  formed  by  water  from  drain  pipe. 

322 

Landlord's  duty  to  keep  property  safe  for 
third  persons;  where  tenant  prevents  entry 
thereon.  67 
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LEGISZJIlTUBE. 

Power  to  Authorize  Tas  on  Vehicles, 

see  Taxes,  7. 
Appropriation  for  Damage  by  Qyclone, 

see  Appbopbiations. 

IiEVEE. 

lievees  and  dikes  to  restrain  the  wa- 
ters of  a  navigable  river  are  works  of  in- 
ternal improvement  within  the  meaning  of 
a  constitutional  provision  prohibiting  the 
state  from  engaging  in  such  works;  and  the 
fact  that  they  might  incidentally  avert  pos- 
sible peril  to  life  is  immaterial.  State  ex 
rel,  Jones  v.  Froehlich  (Wis.)  767 

Notes  and  Bbieps. 

Levees;  construction  of,  as  work  of  in- 
ternal improvement;  as  exercise  of  police 
power.  760 

As  public  improvements.  757 

I«EVT  AND  SEIZURE. 

Exemption  of  Earnings,  see  Constitu- 
tional Law,  17. 

Admissibility  of  Testimony,  in  Former 
Suit,  of  Witnesses  Since  Deceased, 
see  Evidence,  7. 

Inclusion  of  Interest  as  Damages,  see 
Inteuest. 

Conclusiveness  of  Judgment,  see  Judg- 
ment, 6,  6. 

Conclusiveness  of  Prior  Judgment,  see 
Judguent,  4. 

Action  on  Bond  Not  Barred  by  Unac- 
cepted Tender,  see  Tendeb. 

1.  A  locomotive  engineer  is  not  a  labor- 
er within  the  meaning  of  a  statute  exempt- 
ing laborers'  wages  from  seizure  for  deot. 
State  ex  rel,  I.  X.  L.  Grocery  Co.  v.  Land 
(La.)  407 

2.  Persons  giving  an  indemnity  bond  to 
a  sheriff  to  induce  him  to  levy  an  execution 
become  liable  as  joint  trespassers  with  him 
in  case  the  seizure  is  wrongful.  Wood- 
worth  V.  Gorsline  (Colo.)  417 

Notes  and  Bbiefs. 

Levy  and  seizure;  statute  increasing  ex- 
emption from;  validity.  670 

I.IBEI.  AND  SLANDER. 

Amendment  of  Pleading,  see  Pleading, 

8. 
See  also  Evidence,  11. 

1.  Reports  made  l^  police  and  detective 
officers  to  their  superiors,  and  inscribed  in 
books  kept  for  that  purpose,  are  not  judi- 
cial proceedings,  and  no  privilege  protects 
their  publication;  nor  does  any  privilege 
protect  the  publication  of  the  opinions,  sus- 
picions, or  deductions  of  such  officers,  other- 
Avise  imparted,  whether  to  their  superiors  or 
to  other  persons.  Billet  v.  Times-Democrat 
Pub.  Co.   (La.)  62 

2.  A  clergyman  who  enters  upon  the 
baptismal  record  of  his  church  the  name  of 
a  person  as  the  reputed  father  of  a  bastard 
child;  knowing  that  he  has  been  acquitted 
of  that  charge,  is  guilty  of  libel.  Kubricht 
V.  State  (Tex.)  959 

3.  A  clergyman  who  maliciously  enters 
68  L.  R.  A. 


a  libel  on  his  records  with  intent  to  injure 
is  not  within  the  protection  of  a  statute 
which  provides  that  no  ^rson  who,  by  vir* 
tue  of  his  office,  is  required  to  record  pro- 
ceedings of  a  religious  society,  shall  be 
charged  with  libel  for  entries  so  made, 
where  the  statute  also  provides  that  if  any 
false  statement  so  entered  is  libelous  the 
person  who  assents  to  it,  or  directs  it  to  be 
made,  shall  be  guilty  of  libel.  Id. 

Notes  and  Bbiefs. 

Libel;  publication  of,  not  justified  by 
right  to  free  speech.  509 

Privileged  publication;  excessive  judg- 
ment. 62 

LICENSE. 

Notes  and  Bbiefs. 

License;  on  occupations;  distinction  be- 
tween license  and  tax.  109 

LIENS. 

Of  Vendor,  see  Vendor  and  Pubohas- 
EB,  2. 

Right  of  Vendor  to  Redeem  from  Fore- 
closure, see  Vendor  and  Pub- 
CHASEB,  4,  5. 

Notes  and  Bbiefs. 

Lien;  of" attachment ;  perfected  by  judg- 
ment; right  of  legislature  to  take  away.  881 

LIMITATION  OF  ACTIONS. 

See  also  Instteance,  2. 

1.  A  claim  against  the  estate  of  a  de- 
ceased person,  not  allowable  in  the  adminis- 
tration proceedings  because  it  is  contingent 
in  character,  is  not  affected  by  any  statute 
of  limitations  while  such  character  exists. 
South  Milwaukee  Co.  v.  Murphy  (Wis.)  82 

2.  Acknowledgment  of  a  debt  will  inter- 
rupt the  course  of  prescription,  but  a  mere 
acknowledgment  of  the  existence  of  the  debt 
will  not  operate  as  the  renunciation  of  an 
acquired  prescription.  Slaughter's  Succes- 
sion (La.)  408 

3.  An  expression  of  ability  on  the  part 
of  the  debtor  to  pay  his  debt,  followed  by 
part  payment,  amounts  to  nothing  more 
than  to  a  mere  acknowledgment  of  the  ex- 
istence of  the  debt,  and  does  not  operate  Uie 
renunciation    of   an   acquired   prescription. 

Id. 

4.  Although  statutes  of  limitation  do 
not  directly  apply  to  actions  in  which  ease- 
ments are  involved,  still,  by  judicial  con- 
struction, an  adverse  user  of  an  easement 
for  the  period  specified  in  the  statute  bar- 
ring actions  for  the  recovery  of  land  is,  by 
analogy,  held  to  raise  a  conclusive  judicial 
presumption  of  a  prescriptive  right  by  lost 
grant.    Boyoe  v.  Missouri  P.  R.  Co.   (Mo.) 

442 
Notes  and  Bbiefs. 

Limitation  of  actions;  acquirement  of 
easement  by  prescription.  443 

Acknowledgment  to  take  debt  out  of;  gen- 
eral acknowledgment  in  case  of  several 
debts;  effect  of  part  payment.  408 
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US  PENDENS. 

Under  a  statute  providing  that  an  ac- 
tion is  deemed  to  be  pending  from  the  time 
of  its  commencement  until  its  final  determi- 
nation upon  appeal,  or  imtil  the  time  for 
ap[>eal  has  passed,  a  mortgagee  of  land 
\mich  has  been  restored  to  the  mortgagor 
by  a  default  judgment  against  his  grantee 
takes  subject  to  the  contingency^  of  having 
his  title  defeated  by  the  opening  of  the 
judgment  through  proceedings  taken  in 
proper  time,  and  the  dismissal  of  the  action. 
Mach  V.  Blanchaxd   (S.  D.)  811 

Notes  and  Briefs. 

Lis    pendens;   purchaser  pendente    lite; 
rights  of.  791,  812 

UTHOGRAPHS. 

Breach  of  Contract,  see  Contracts,  2. 

XiOGS. 

Acquisition,  by  Eminent  Domain,  of 
Right  to  Float  Logs,  see  Eminent 
Domain,  1,  6. 

Right  to  Run,  see  Waters,  4. 

Injury  by  Floating.  Logs,  see  Waters, 
5. 

MAUCE. 

Notes  and  Briefs. 
Malice;  what  constitutes.  765,  967 

Effect  of,  to  make  lawful  act  unlawful. 

137 
HANDAMXrS. 

Jurisdiction  in,  see  Courts,  3,  4. 

1.  A  state  board  of  equalization  may  be 
compelled  by  mandamus  to  perform  its  stat- 
utory duty'  of  assessing  the  capital  stock 
and  franchises  of  corporations  as  an  origi- 
nal assessor.  State  Board  of  Equaliziition 
V.  People  ex  reh  Goggin  (111.)  613 

2.  A  petition  for  a  writ  of  mandamus  to 
compel  a  state  board  of  equalization  to  com- 
ply with  its  statutory  duty  to  assess  corpo- 
rate capital  will  not  be  dismissed  because 
at  the  time  it  was  filed  the  board  was  in 
session  and  had  not  refused  to  make  the  as- 
sessment, where  a  large  part  of  its  session 
had  elapsed  without  action,  even  after  de- 
mand, and  its  subsequent  adjournment 
without  action  shows  wilful  default  from 
the  beginning.  Id. 

3.  That  the  board  of  equalization  has 
adjourned  its  session  will  liot  prevent  the 
issuance  of  a  writ  of  mandamus  to  compel 
it  to  make  an  assessment  on  certain  corpo- 
rate capital,  when  the  statute  provides  that 
omitted  property,  when*  discovered,  shall  be 
listed  and  assessed,  and  placed  on  the  as- 
sessment and  tax  books.  Id. 

4.  Mandamus  will  issue  to  compel  a- 
county  treasurer  to  pay  properly  drawn 
warrants  out  of  funds  properly  applicable 
thereto.  Carolina  Grocery  Co.  v.  Burnet 
(S.  C.)  687 

Notes  and  Briefs. 

Mandamus;    to  require   gas  company  to 
supply  gas  impartially.  284 

68  L.  R.  A. 


To  state  board  of  equalization ;  to  control 
discretion  of  officer;  grant  of,  in  anticipa- 
tion of  omission  of  duty;  where  no  benefit 
will  result  from;  necessity  of  showing  re- 
fusal of  officer  to  act.  615 

To  compel  payment  of  salary  to  school 
teacher.  660 

Original  jurisdiction  of  court  of  last  re- 
sort in  mandamus  case: — (I.)  Scope;  (II.) 
what  constitutes  original  jurisdiction; 
(III.)  origin  and  nature;  (IT.)  method  of 
conferring  and  extent  of:  (a)  general 
rules;  (&)  under  grant  of  general  common- 
law  jurisdiction;  (c)  under  express  general 
grant;  (d)  under  general  grant  of  appellate 
jurisdiction;  {e)  under  express  grant  for 
appellate  purposes;  {f)  under  express 
grant  for  particular  named  purposes;  (y) 
under  grant  of  jurisdiction  in  appeal  and 
mandamus;  {h)  under  grant  as  to  man- 
damus, and  other  writs  for  appellate  pur- 
poses: (1)  the  conflict  of  authority;  (2) 
rule  limiting  authority  to  appellate  purpos- 
es; (3)  rule  that  authority  includes  orig- 
inal jurisdiction;  (V.)  restrictions  and  lim- 
itations on  jurisdiction:  (a)  general  state- 
ment as  to;  (h)  concurrent  jurisdiction 
elsewhere  as  a  restriction;  (c)  want  of 
proper  facilities  as  a  restriction;  (d)  an- 
other adequate  remedy  as  a  restriction: 
(1)  general  rules;  (2)  what  remedies  are 
adequate;  (e)  restriction  as  to  matters 
puhlici  juris:  (1)  general  rules;  (2)  what 
matters  are  puhlici  juris  within  such  rules; 
(f)  restriction  from  independence  of  co- 
ordinate department  of  government;  (VI.) 
conclusion.  833 

BIASTEB  AND  SERVANT. 

Commission   of    Burglary   by   Servant, 

see    BURlOLARY. 

Discharge  of  Employee,  see  Constitu- 
Tio:!?AL  Law,  4. 

Master's  Liability  for  Servant's  Negli- 
gence, see  Street  Railroads,  1,  .% 
4. 

See  also  Evidence,  13;  PLEADmo,  5. 

Duty  to  warn. 

1.  No  duty  to  warn  a  workman  in  the 
bottom  of  a  trench  which  he  is  assisting  in 
filling  up,  when  dirt  is  to  be  dumped  into  it 
by  other  workmen,  rests  upon  the  master, 
so  as  to  render  him  liable  to  the  workman 
for  injuries  caused  by  the  failure  of  the  fore- 
man, who  has  assumed  the  duty  of  doing  so, 
to  give  the  warning  in  a  particular  instance. 
McLaine  v.  Head  &  Dowst  Co.  (N.  H.)  462 

2.  A  master  performs  his  duty  as  to 
warning  a  laborer  at  work  in  a  trench  when 
dirt  is  to  be  dumped  into  it,  if  such  warning 
is  required  in  the  exercise  of  ordinary  care, 
by  intrusting  the  duty  of  giving  the  warning 
to  a  competent  person.  Id. 

3.  The  foreman  of  a  gang  of  laborers  em- 
ployed in  filling  a  trench  has  no  implied  au- 
thority to  bind  his  employer  by  a  promise 
that  one  appointed  to  warn  laborers  in  the 
trench  when  dirt  is  to  be  dumped  into  it  will 
perform  his  duty.  Id. 
Master's  duty  as  to  appliances. 

4.  To  permit  a  freight  car  to  be  operated 
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-with  a  hanger  pin  out  of  its  socket,  and  a 
out  miaain^  from  a  bolt  which  holds  a  fric- 
tion plate  m  position,  is  such  negligence  as 
will  render  the  master  liable  for  a  resulting 
iniiiry  to  a  brakeman  by  the  consequent  de- 
railment of  the  car.  Budge  v.  Morgan's 
Louisiana  &  T.  R.  &  S.  S.  Co.  (La.)         333 

5.  An  employee  has  a  right  of  action  for 
injuries  caused  by  his  master's  failure  to 
•comply  with  his  statutory  duty  to  ffuard  a 
xnrcular  saw,  which  failure  is  a  misdemean- 
or, although  the  statute  provides  him  no 
special  remedy.  Monteith  v.  Kokomo  Wood 
Enameling  Co.  (Ind.)  944 
]>iity  to  inspect. 

6.  The  duty  to  inspect  and  keep  in  safe 
<x>ndition  appliances  furnished  for  the  use 
of  employees  is  personal  to  the  master,  and 
he  is  liable  for  a  neglect  thereof,  whether 
"by  himself  or  those  selected  to  represent 
him.  Budge  v.  Morgan's  Louisiana  &.  T.  R. 
A  S.  S.  Co.  (La.)  333 

7.  Negligence  of  car  inspectors  in  failing 
to  inspect  a  car,  or  in  inspecting  it  so  care- 
lessly that  a  defect  which  would  be  appar- 
ent upon  a  proper  inspection  is  not  discov- 
•ered,  renders  the  master  liable  to  an  em- 
ployee injured  by  reason  of  such  defect.  Id. 

8.  A  railroad  company  drawing  cars  of 
another  company  over  its  road  is  oound  to 
Inspect  such  cars  the  same  as  its  own,  and 
is  responsible  to  its  employees  for  the  con- 
«equences  of  such  defects  as  mi^ht  have  been 
•discovered  by  ordinary  inspection.  Id. 
AMmmption  of  risk. 

9.  The  risk  of  injury  is  not  taken  by  a 
section  hand  waiting  with  the  crew  of  the 
hand  car  at  a  station  without  telegraph 
•connection  for  the  passage  of  a  fast  train 
Icnown  to  be  overdue,  in  obeyinfi^  the  orders 
of  the  boss  to  the  crew  to  take  the  car  on  to 
the  next  station  and  permit  the  train  to 
pass  it  there,  unless  the  risk  is  such  that  a 
man  of  ordinary  prudence  would  not  as- 
sume it,  which  IS  a  question  for  the  jury. 
Long  V.  Illinois  C.  R.  Co.  (Ky.)  237 

10.  The  risk  of  injury  from  latent  defects 
in  foreign  cars  transported  over  its  road  by 
a  railroad  company  is  not  assumed  by  the 
latter's  employees.  Budge  v.  Morgan's 
Louisiana  &  T.  R.  &  S.  S.  Co.  (La.)         333 

11.  A  servant  does  not  assume  the  risk 
arising  from  latent  defects  in  the  applian- 
•ces  furnished  for  his  use  by  the  master.  Id. 

12.  A  locomotive  fireman  does  not  assume 
the  risk  of  injury  from  the  piling  of  grain 
doors  on  an  elevated  platform  at  a  station, 
so  as  to  defeat  recovery  for  his  death  by  the 
•derailment  of  his  engine  caused  by  one  of 
«uch  doors  beinff  blown  upon  the  track, 
since  he  has  a  ri^t  to  assume  that  the  com- 
pany, in  performance  of  its  duty  to  furnish 
a  clear  and  reasonably  safe  track,  will  not 
place  the  doors  in  such  position  as  to  ex- 

re  him  to  unnecessary  danger.    Missouri 
R.  Co.  V.  Columbia  (Kan.)  399 

13.  An  employee  is  not  prevented  from 
recovering  for  injuries  caused  by  his  mas- 
ter's neglect  of  a  statutory  duty  to  sniard 
a  circular  saw  by  the  fact  that  the  aefect 
£8  L.  R.  A. 


was  obvious.    Monteith   v.   Kokomo  Wood 
Enameling  Co.  (Ind.)  944 

Fellow  serraiits. 

14.  That  the  boss  of  a  gang  of  workmen 
is  en^ffllged,  a  greater  portion  of  the  time,  in 
working  with  his  hands,  does  not  necessa- 
rily show  that  he  is  not  at  the  same  time 
giving  superintendence  to  the  work,  within 
the  meaning  of  a  statute  making  the  em- 
ployer liable  for  injury  to  his  employee  "by 
reason  of  the  negligence  of  any  person  in 
the  service  of  the  employer,  intrusted  with 
and  exercising  superintendence,  whose  sole 
or  principal  duty  is  that  of  superintend- 
ence." Canney  v.  Walkeine  (C.  C.  App. 
1st  C.)  33 

15.  A  ship  carpenter  designated  by  the 
foreman  in  charge  of  the  construction  of  a 
ship  to  act  as  intermediary  to  transmit  sig- 
nals from  him  to  those  in  charge  of  a 
winch  operated  bv  steam,  by  which  cants  or 
framing  of  the  ship  are  raised  to  place  and 
held  imtil  fastened,  and  which  is  needlessly 
placed  out  of  sight  of  the  foreman,  whose 
signals  are  necessary  to  effect  the  proper 
adjustment  of  the  cants,  is  not  a  fellow 
servant  of  the  carpenters  engaged  in  fasten- 
ing the  cants  in  place,  and  the  master  will 
be  liable  in  case  he  negligently  transmits 
the  foreman's  signal,  in  consequence  of 
which  the  cant  falls  and  injures  a  carpen- 
ter.   Sroufe  V.  Moran  Brothers  Co.  (Wash.) 
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16.  A  master  is  not  relieved  from  liabil- 
ity for  injury  to  his  servant  by  the  fact  that 
it  was  caused  by  the  combinea  negligence  of 
himself  and  a  fellow  servant  of  the  injured 
person.  id. 

17.  The  negligence  of  a  fellow •  servant 
will  not  discharge  a  master  from  liability 
for  the  death  of  an  employee,  where  the 
master's  negligence  caused  or  contributed  to 
the  death.  Hill  y.  Big  Creek  Lumber  Co. 
(La.)  346 

18.  Failure  to  employ  a  sufficient  number 
of  workmen  to  operate  a  mill  with  safety 
renders  a  master  liable  for  the  death  of  a 
servant  caused  thereby,  although  the  negli- 
gence of  a  fellow  servant  in  vacating  nis 
post  without  warning  contributes  to  cause 
the  accident.  Id. 

19.  The  "superior  servant  rule,"  as  a  lim- 
itation upon  the  master's  exemption  from 
liability  to  a  servant  for  the  n^ligence  of 
a  fellow  servant,  does  not  obtain  in  New 
Jersev,  Knutter  v.  New  York  &  N.  J. 
Teleph.  Co.  (N.  J.  Err.  &  App.)  808 

20.  A  master  is  responsible,  irrespective  of 
the  rank  of  the  negligent  servant,  for  negli- 
gence in  the  performance  or  nonperform- 
ance of  any  duty  imposed  by  law  upon  tho 
master  for  the  safety  of  his  servants;  but 
where  the  negligence  is  in  regard  to  some 
duty  merely  incidental  to  the  general  em- 
ployment, tjie  master  is  not  responsible,  al- 
though the  ueffligent  servant  is  superior  in 
rank  to  him  wno  is  injured.  Id« 

21.  The  negligence*  of  a  servant  exercis- 
ing general  superintendence  and  control 
over  others,  and  intrusted  with  the  general 
management     of     the     master's     business 
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throughout  a  large  territory,  including  the 
power  of  hiring  and  discharging,  does  not 
render  the  master  liable  for  an  injury 
caused  thereby  to  another  servant,  where  at 
the  time  of  the  injury  the  negligent  serv- 
ant was  not  engag^  in  the  performance  of 
any  of  the  positive  duties  of  the  master,  but 
was  co-operating  with  the  injured  employee 
in  the  common  service,  though  at  the  same 
time  directing  and  guiding  him.  Id. 

Notes  and  Bbiefs. 

Master  and  servant;  contract  of  employee 
not  to  enter  employment  of  rival.  918 

Validity  of  statute  making  it  a  crime  to 
discharge  employee  because  member  of  labor 
organization.  749 

Assumption  of  risk  by  servant.  237 

Duty  of  master  to  provide  safe  place  to 
work;  assumption  of  risk  by  servant.      401 

Assumption  of  risk  of  latent  danger;  neg- 
ligence of  fellow  servant;  doctrine  of  vice 
principal.  808 

Insufficient  force  of  workmen;  assump- 
tion of  risk  of;  fellow  servants.  346 

Fellow  servants;  assumption  of  risk  of 
neglis^ence  of;  vice  principals;  master's 
negligence  combining  with  that  of  fellow 
servant  to  produce  injury.  313 

Who  are  fellow  servants.  691 

Latent  defects  in  machinery  or  applian- 
ces; assumption  of  risk  of;  injury  to  brake- 
man  by  defect  in  car;  duty  of  railroad  to 
inspect;  foreign  cars;  fellow  servants;  as- 
sumption of  risk  of  master's  negligence.  334 

Injury  to  servant  by  master's  violation  of 
law;  assumption  of  risk  of,  by  servant; 
knowledge  of  servant  as  to  violation;  as- 
sumption of  master's  negligence  generally; 
injury  caused  by  obvious  defect;  validity  of 
contract  exempting  master  from  liability. 

944 

Liability  of  master  for  negligence  of 
servant;  street-car  motorman  catching  and 
scolding  child.  405 

Statutory  liability  of  employers  for  the 
negligence  of  employees  exercising  superin- 
tendence:—  (I.)  Introductory;  (II.)  condi- 
tions precedent  to  recovery  by  the  servant; 
generally;  (III.)  what  employees  are  super- 
intendents: (a)  within  the  English,  Massa- 
chusetts, New  York,  and  Colorado  acts: 
(1)  general  remarks;  (2)  employees  held 
to  be  vice  principals;  (3)  employees  for 
whose  negligence  the  master  is  not  liable; 
(5)  within  the  Alabama  act;  (c)  within 
the  Ontario  and  other  colonial  acts;  (IV.) 
employees  controlling  machinery;  position 
of;  (V.)  master  liable  though  injured  serv- 
ant was  not  imder  the  control  of  the  negli- 
gent employee;  (VI.)  deputy  superintend- 
ents, liability  for  negligence  of;  (VII.)  ne- 
cessity of  proving  that  the  injurious  act 
was  negligent;  (VIII.)  acts  constituting 
negligence  in  the  exercise  of  superintend- 
ence: (o)  general  remarks;  (6)  the  adop- 
tion of  an  improper  method  of  doing  the 
work  in  hand;  (c)  the  giving  of  improper 
directions  with  respect  to  particular  details 
of  the  work;  (d)  the  failure  to  furnish 
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proper  appliances;  {e)  employing  servant* 
not  competent  for  the  work  to  be  done;  if) 
allowing  abnormally  dangerous  condition* 
to  exist  in  the  place  of  work;  {g)  the  fail- 
ure to  give  instructions  under  circumstan- 
ces which  indicate  the  propriety  of  doin^ 
so;  (h)  the  failure  to  warn  a  servant  a» 
to  the  existence  of  an  abnormal  danger;  («) 
the  \'iolation  of  rules  promulgated  by  the- 
master;  (IX.)  acts  done  by  superintendents- 
while  participating  in  the  work;  liability  of 
master  for.  33 

Negligence  of  independent  contractor.  66d 


1.  Consensus,  non  concubitus,  facit  ma- 
trimonium.     Hilton    v.    Roylanoe     (Utah) 

723: 

2.  Expressio  unius  est  exclusio  alterius* 
State  ew  rel.  New  Richmond  v.  Davidson 
(Wis.)  TSd- 
McFadden  v.  Blocker  (Ind.  Terr.)  878 
Hart  V.  Smith  (Ind.)  94& 

3.  Semper  prsesumitur  pro  matrimonio. 
Hilton  V.  Roy  lance  (Utah)  723 

4.  Sic  utere  tuo  ut  alienum  non  Issdas. 
State  ex  rel.  Zillmer  v.  Kreutzberg  (Wia) 

74» 

5.  Volenti  non  fit  injuria.  Monteith  v. 
Kokomo  Wood  Enameling  Co.  (Ind.)       944 

Notes  and  Bbiefs. 

Damnum  absque  injuria.  137 

Equality  is  equity.  72  f 

Equity  looks  to  the  substance.  711 

Stare  decisis.  118,  119 

Volenti  non  fit  injuria.  94& 


MILLS. 


Notes  and  Bbiefs. 


Mills;    sale   of;    effect  to  convey  water 
rights.  488 

MISTAKE. 

Cancelation  or  Release  of  Mortgage  f  or^ 
see  Release. 

To  authorize  equity  to  cancel  a  writ- 
ing on  the  ground  of  mistake  based  on  mis- 
taken belief  of  a  party,  that  belief  must  be- 
a  fair  and  reasonable  one,  justified  by  facta 
adequate  to  inspire  it.  Attkisson  v.  Pluml> 
(W.  Va.)  788 

Notes  and  Bbiefs. 
Mistake;  relief  against,  in  equity.        792 
Release  of  mortgage  by.        -  788 

MONOPOLY. 

Restraint  of  Trade,  see  Contracts,  3^ 

MORTGAGE. 

Devestment  of  Attachment  Lien  in  Fa- 
vor of  Morl^ge,  see  Attachment, 
3. 

Priority  as  against  Attachment,  ae& 
Attachment,  6. 

Retaining  Possession  of  Mortgaged 
Chattels,  see  Constitutionai^ 
Law,  16. 


Mdnicipal  Cobporations. 
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Effect  of  Decisions  Concerning  Rights 
of  Person  Dealing  with  Mortgaged 
Property,  see  Courts,  6. 

Policy  Taken  by  Mortgagee  as  Other 
Insurance,  see  Insurance,  5,  6. 

Misstatement  of  Amount  Due,  see  In- 
surance, 9,  10. 

Pro  Hating  Loss,  see  Insurance,  12. 

Defeat  of  Attachment  by  Mortgagee, 
see  Judgment,  1. 

Complaint  in  Foreclosure  Need  Not  Set 
out  Mortgage,  see  Pleading,  7. 

Concelation  of  Release  of,  see  Release. 

See  also  Lis  Pendens;  Usury,  1. 

1.  Under  a  mortgage  securing  several 
notes,  which  provides  that  in  case  of  default 
in  payment  of  one  and  sale  of  the  mort- 
gaged property  the  mortgagee  may  appro- 
priate the  fund  to  the  payment  of  the 
amount  of  principal  and  interest  hereby  se- 
cured, where  some  of  the  notes  have  been 
defaulted,  an  attachment  of  property  not  in- 
cluded in  the  mortgage  has  been  made  to 
collect  the  amount  due  on  them,  and  a  sale 
made  under  the  mortgage,  the  mortgagee 
may  appropriate  the  fund  realized  from 
such  sale  to  notes  not  due,  in  order  to  reap 
the  benefit  of  the  attachment  by  applying 
its  proceeds  upon  the  matured  notes. 
Hutchings  v.  Reinhalter   (R.  I.)  680 

2.  Borrowers  from  a  loan  association 
who  have  accepted  its  stock  and  dealt  with 
it  in  its  corporate  capacity  cannot  defeat  its 
axH^ion  to  foreclose  the  mortgage  on  the 
ground  that  the  articles  of  incorporation 
were  not  acknowledged  by  the  number  of 
persons  required  by  statute,  where  the  as- 
sociation apparently  and  in  good  faith  at- 
tempted to  comply  with  the  law.  Washing- 
ton National  Bldg.  L.  &  I.  Asso.  v.  Stanley 
(Or.)  816 
Chattel  mortsase. 

3.  The  recording  of  a  chattel  mortgage 
is  of  no  effect  under  a  statute  requiring  its 
record  at  the  mortgagor's  place  of  residence, 
where  the  property  is  situated  within,  but 
the  mortgagor  resides  out  of,  the  state. 
McFadden  v.  Blocker  (Ind.  Terr.)  878 

4.  No  valid  record  can  be  made  of  chat- 
tel mortgages  where  the  mortgagor  resides 
out  of,  and  the  property  is  within,  the  state, 
under  a  statute  providing  for  the  recording 
of  mortgages,  but  omitting  to  provide  for 
cases  where  the  mortgagor  resides  out  of 
the  state.  Id. 

5.  At  common  law  no  valid  mortgage 
could  be  made  unless  the  custody  and  pos- 
session of  the  property  were  delivered  to 
and  retained  by  the  mortgagee.  Id. 

6.  A  chattel  mortgage  to  be  valid  must 
be  executed,  acknowledged,  and  recorded  ac- 
cording to  the  law  of  the  place  where  the 
property  is  located  at  the  time.  Id. 

7.  An  amendment  to  the  law  providing 
for  the  recording  of  mortgages,  so  as  to  per- 
mit the  record  of  a  chattel  mortgage  exe- 
cuted by  a  nonresident,  which  could  not  then 
be  done,  will  not  perfect  the  lien  of  an  ex- 
isting mortgage  as  against  the  lien  of  a 
pending  attachment  suit,  although  the 
amendment  provides  that  all  mortgages 
68  L.  R.  A. 


theretofore  executed  and  recorded  shall  be- 
valid,  and  the  mortgage  was  actually  re- 
corded before  the  suit  was  begim.  Id, 

8.  Actual  notice  of  the  existence  of  an 
unrecorded  mortgage  creates  no  lien  as  to 
strangers,  under  a  statute  providing  that 
the  mortgage  shall  be  a  lien  from  the  tim» 
it  is  filed  for  record,  and  not  before.  Mc- 
Fadden V.  Blocker  (Ind.  Terr.)  894 

9.  Failing  to  provide  for  the  recording 
of  chattel  mortgages  executed  by  nonresi* 
dents  on  property  within  the  state,  when 
providing  for  recording  those  executed  by 
residents,  does  not  require  the  treatment  of 
the  former  class  as  at  common  law,  so  that 
the  transaction  can  be  upheld,  as  against 
persons  with  notice,  by  showing  its  fairness. 

Notes  and  Briefs. 

Mortgage;  given  to  secure  notes;  applica- 
tion of  payments  on.  681 

Given  by  nonresident;  right  to  record  in- 
absence  of  statute;  effect  of  subsequent 
statute  giving  right  to  record;  effect  on  va- 
lidity of  mortgage,  of  retention  of  posses- 
sion by  mortgagor  and  failure  to  record; 
effect  of  notice  of  unrecorded  mortgage.  880 

Right  to  redeem ;  what  dependent  on ;  ne- 
cessity of  privity;  assignment  of  mortga- 
gee's interest.  690- 

Extension  of  time  of  payment;  considera- 
tion for;  usury  therein.  151 

Payment  by  third  person  as  assignment 
of;  Avho  are  equitable  assignees;  necessity 
of  payment  to  discharge;  release  of.       789- 

Right  to  reinstatement  of,  when  released 
or  discharged  by  mistake: — (I.)  Mistake  a» 
to  the  effect  of  a  decree ;  ( II. )  where  the  re- 
lease is  unintentional;  (III.)  where  the 
wrong  mortgage  is  released;  (IV.)  release- 
without  authority;  (V.)  ignorance  of  inter- 
vening judgments  and  attachments;  (VI.) 
ignorance  of  intervening  mortgage  liens  or 
deeds;  (VII.)  ignorance  of  defective  title; 
(VIII.)  mistake  as  to  assets  of  debtor; 
(IX.)  mistaJce  as  to  amount  and  considera- 
tion; (X.)  mistake  of  law;  (XI.)  dicta: 
(XII.)  summary.  78§ 

MUNICIPAL  CORPORATIONS. 

Liability  for  Negligent  Construction  of 
Sewer,  see  Drains  and  Sewebs,  3. 

Compulsory  Vaccination  of  Scholars, 
see  Health,  1,  2. 

Dedication  of  Land  for  State  Purposes, 
see  Highways,  2. 

Refunding  License  Taxes,  see  Intoxi- 
CATiNQ  Liquors,  2. 

Auttiority  to  Declare  What  Constitute8> 
Nuisance,  see  Nuisances,  2,  3. 

Citizen's  Liability  for  Negligent  Con- 
struction,    see     Public     Impbovb- 

MENTS. 

Power  to  Assess  Taxes,  see  Taxes,  3. 

Power  to  Impose  Tax  on  Vehicles,  see 
Taxes,  7. 

As  Riparian  Proprietor,  see  Waters, 
6.  8-10. 

Polluting  Waters  with  Sewage,  see  Wa- 
ters, 11. 
1.  A  municipal  corporation  may  main- 
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tain  a  bill  in  equity  to  enjoin  the  obstruc- 
tion of  the  flow  of  surface  water  from  one 
-of  its  highways  to  its  injury.  Franklin  v. 
Durgee  (N.  H.)  112 

Charters. 

2.  The  various  provisions  of  a  municipal 
•charter  adopted  under  the  Constitution  au- 
thorizing cities  to  frame  their  own  charters, 
as  to  subjects  properly  belonging  to  the 
^^vernment  of  municipalities,  have  all  the 
force  and  effect  of  legislative  enactments. 
State  ex  rel.  Freeman  v.  Zimmerman 
<Minn.)  78 

3.  The  provisions  of  a  charter  creating 
the  office  of  commissioner  of  health  and  im- 
posing upon  him  certain  express  duties  are, 
as  to  such  duties,  self-executing,  requiring 
no  action  on  the  part  of  the  board  of  health 
or  the  city  council  to  authorize  the  perform- 
ance of  the  same.  Id. 
Appropriations. 

4.  Municipal  funds  are  not  appropriated 
to  other  than  a  corporate  purpose  by  re- 
quiring that  children  living  within  a  half 
mile  of  the  city  shall  be  educated  in  its 
schools  free  of  charge,  where  the  state  con- 
tributes towards  the  maintenance  of  the 
schools.  Edmondson  v.  Board  of  Education 
of  Memphis  (Tenn.)  170 
Ordinances. 

6.  The  power  to  tax,  and  not  the  power 
to  license,  is  exercised  by  an  ordinance  im- 
posing a  tax  on  certain  occupations  or  busi- 
nesses, where  it  contains  no  element  of  reg- 
ulation, and  shows  on  its  face  that  the  sole 
purpose  in  adopting  it  is  to  raise  revenue, 
although  the  riffht  to  engage  in  the  business 
or  calling  taxed  is  made  U)  depend  on  pay- 
ing the  tax  and  obtaining  a  license.  State 
•eo?  rel.  Auburn  School  Dist.  v.  Boyd  (Neb.) 

108 

6.  If  the  purpose  in  adopting  an  ordi- 
nance imposing  a  tax  on  certain  occupations 
and  businesses  is  to  raise  revenue,  the  mon- 
ey exacted  is  a  tax ;  but  if  regulation  is  the 
-end  and  object  in  view,  the  money  results 
from  an  exercise  of  the  police  power,  and  is 
license  money.  Id. 

7.  One  using  vehicles  on  a  city  street 
^thout  having  procured  a  license,  as  re- 
quired by  a  city  ordinance,  cannot  escape 
tne  penalty  therefor  on  the  ground  that  the 
ordinance  illegally  required  payment  of  the 
tax  in  gold,  silver,  or  United  States  cur- 
rency, if  he  had  made  no  tender  of  anything 
in  payment  of  it.    Smith  v.  Scruggs  (Ark.) 

921 

8.  The  invalidity  of  a  provision  in  an 
•ordinance  levying  a  tax  for  the  privilege  of 
using  vehicles  on  its  streets,  which  discrim- 
inated in  favor  of  one  using  more  than  five 
^buggies,  does  not  defeat  the  whole  ordinance 
eo  as  to  relieve  one  using  only  two  vehicles 
irom  payment  of  the  tax.  Id. 

9.  An  ordinance  prohibiting  the  casting 
of  advertisements,  circulars,  handbills,  and 
waste  paper  into  the  vestibules  of  dwellings 
is  within  charter  authority  to  make  such 
regulations  as  shall  be  necessary  or  conven- 
ient for  the  welfare  of  the  city.  Philadel- 
phia v.  Brabender  (Pa.)  220 
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10.  Prohibiting  the  casting  of  circulars, 
handbills,  and  advertisements  into  the  ves- 
tibules of  dwellings  does  not  interfere  with 
the  right  to  acquire,  possess,  and  protect 
property,  as  interfering  with  the  advertise- 
ment 01  business.  Id. 

11.  Excepting  newspapers  and  circulars 
in  envelopes  from  the  operation  of  an  ordi- 
nance prohibiting  the  easting  of  handbills 
and  advertisements  into  the  vestibules  of 
dwellings  does  not  render  the  ordinance 
void   as   making  invidious  discriminations. 

Id. 

12.  The  courts  will  not  declare  void  an 
ordinance  of  a  municipality  empowered  to 
declare  what  shall  be  nuisances,  which  de- 
clares places  to  be  such  where  bop  ale,  hop 
and  malt  mead,  and  cider  are  sold.  Laugel 
V.  BushneU  (111.)  266 
Liability  for  injuries. 

13.  Where  the  whole  territory  of  a  mu- 
nicipality is  by  statute  constituted  a  high- 
way district,  and  placed  under  the  superin- 
tendence of  a  commissioner  to  be  elected  by 
the  city  council,  who  "shall  have  charge  of 
the  roads  and  bridges  in  the  care  of  the  city, 
and  all  repairs  thereon  shall  be  under  his 
direction,"  he  is  a  public  officer,  deriving 
his  authority  from  the  legislature,  and  the 
municipality  is  not  liable  for  injuries 
caused  by  his  n^ligent  management  of  & 
steam  roller  while  repairing  a  highway. 
Hall  V.  Concord  (N.  H.)  455 

14.  That  the  mayor  is  assisting  in  super- 
intending repairs  on  a  city  street  which  is 
under  absolute  control  of  a  state  oommis- 
sioner  will  not  render  the  city  liable  for  in- 
juries caused  by  negligent  management  of 
a  machine  there  in  use.  Id. 

15.  The  fact  that  the  mayor  and  alder- 
men have  been  induced  to  make  an  extraor- 
dinary expenditure  of  money  on  a  street  in 
charge  of  a  state  commissioner  does  not 
make  the  city  liable  for  injuries  caused  by 
negligence  in  the  performance  of  the  work. 

16.  The  regrading,  widening,  and  mac- 
adamizing of  a  city  street  is  not  for  the 
"special  benefit  and  profit"  of  the  city,  so  as 
to  render  it  liable  for  injuries  caused  by 
the  negligent  use  of  machines  used  therefor, 
where  the  work  is  under  the  charge  of  a 
state  commissioner.  Id. 

17.  That  a  city  owns  a  machine  in  use 
for  repairing  a  street  under  the  control  of 
a  state  commissioner  will  not  render  it  lia- 
ble for  injuries  caused  by  its  negligent  man- 
agement. Id. 

18.  Acceptance  of  a  street  improvement 
made  by  a  state  commissioner  will  not  ren- 
der a  city  liable  for  injuries  caused  by  the 
negligent  management  of  machines  used  in 
making  the  improvement.  Id. 

Notes  Aim  Bboefs. 

Municipal  corporations;  power  of  legisla- 
ture as  to.  171 

Powers  of,  limited  by  statute;  police 
power  as  to  nuisance;  private  nuisance; 
ordinance   forbidding   casting   of  circulars 
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4Uid  advertising  matter  into  vestibules  of 
•dwellings.  221 

As  riparian  owner.  638 

Exclusiveness  of  decision  as  to  necessity 
•of  taking  particular  property  under  right  of 
eminent  domain;  distinction  between  gov- 
ernmental and  proprietary  powers  of.     245 

Power  as  to  nuisances;  ordinance  declar- 
ing sale  of  soft  drinks  to  be  a  nuisance;  in- 
toxicating liquors.  267 

Right  to  drain  sewers  into  stream.      630 

Power  of,  to  permit  use  of  highway  for 
.private  purpose.  836 

Liability  for  permitting  water  to  accu- 
mulate and  freeze  on  sidewalk  to  the  injury 
of  travelers.  321 

Liability  of,  for  torts  of  agent;  injury  by 
«team  roller  on  highway;  highway  conunis- 
aioner  provided  for  by  statute  as  agent  of 
municipality;  distinction  between  govern- 
mental and  private  capacity.  456 

JIEGUGENCE. 

In  Construction  of  Sewer,  see  Action 

OBl  Suit,  3. 
Instruction  as  to   Comparative  Kegii- 

genoe,  see  Appeal  and  Ebbor,  10. 
Damages    for    Negligent    Injury,    see 

Damages,  2. 
Burden  of  Showing  Infant's  Capacity 

for   Negligent   Conduct,   see    Evi 

DENCE,  5. 
Master's  Liability  for,  see  Masteb  and 

Servant,  4,  6,  7. 
As  Affected  by   Proximate  Cause,  see 

Pboximate  Cause,  2. 
Proximate  Cause  of  Injury,  see  PROXi 

MATE  Cause,  3,  4. 
Contributory      Negligence      Preventing 

Recovery,    see    Stbeet   Railboads, 

7. 
Contributory   Negligence    as    Question 

for  Jury,  see  Tbial,  6. 

'DmngeTOJBkM  premisefl. 

1.  The  owner  of  walls  left  standing  by 
a  fire,  in  such  proximity  to  the  street  as  to 
•endanger  persons  thereon,  is  not  relieved 
from  liability  for  injuries  to  such  persons 
by  their  fall  by  the  fact  that  he  had  told 
competent  architects  and  builders  to  do 
what  was  necessary  to  render  the  walls 
safe.    Lauer  v.  Palms   (Mich.)  67 

2.  The  owner  of  a  building,  the  walls  of 
which  are  left  standing  by  a  fire  in  such  a 
way  as  to  be  dangerous  to  persons  on  the 
adjoining  street,  is  not  relieved  from  liabil- 
ity for  injuries  to  such  persons  by  the  fall- 
ing of  the  walls,  by  the  fact  that  his  tenant 
interfered  with  builders  sent  to  make  the 
necessary  repairs,  and  the  assignee  of  the 
tenant's  goods  threatened  an  injunction  if 
work  was  continued.  Id. 
Coiitribatory  nesligenoe. 

3.  The  exception  which  permits  a  recov- 
ery by  one  guilty  of  contributory  negligence 
if  his  negligence  is  not  the  proximate  cause 
of  the  injury  is  not  applicable  in  favor  of 
one  who  is  struck  and  injured  in  attempt- 
ing to  drive  across  tfie  tracks  in  front  of  an 
approaching  electric  car,  merely  because 
SS  L.  R.  A. 


the  pressure  of  the  car  upon  the  wagon  is 
not  relaxed  until  some  inappreciable  time 
after  the  collision,  during  which  the  horse 
and  wagon  are  carried  forward  for  some 
distance  until  the  wagon  is  overturned  and 
the  driver  injured.  Rider  v.  Syracuse 
Rapid  Transit  R.  Co.  (N.  Y.)  125 

4.  That  a  child  six  years  old  is  permit- 
ted to  go  to  a  school  less  than  two  blocks 
from  home,  which  reauires  crossing  street- 
car tracks,  does  not  show  that  he  has  suffi- 
cient capacity  to  be  chargeable  with  con- 
tributory negligence  in  attempting  to  cross 
tracks  at  another  point  after  school  hours. 
Chicago  City  R.  Co.  v.  Tuohy  (111.)         270 

5.  To  defeat  a  recovery  for  injuries 
caused  by  negligence,  contributory  negli- 
gence on  the  part  of  nlaintiff  must  have  en- 
tered into,  and  formea  a  jpart  of  the  efficient 
cause  of,  the  accident.  Oates  v.  Metropoli- 
tan Street  R.  Co.  (Mo.)  447 
Imputed  neslisenoe. 

6.  Negligence  in  the  conduct  of  another 
will  not  be  imputed  to  a  party  if  he  neither 
authorized  such  conduct,  nor  participated 
therein,  nor  had  the  right  or  power  to  con- 
trol it.    Koplitz  V.  St.  Paul  (Minn.)        74 

7.  If  two  or  more  persons  unite  in  the 
joint  prosecution  of  a  common  purpose  un- 
der such  circumstances  that  each  has  au- 
thority, express^  or  implied,  to  act  for  all 
in  respect  to  the  conduct  or  the  means  or 
agencies  employed  to  execute  such  common 
purpose,  the  negligence  of  anv  one  of  them 
m  the  management  thereof  will  be  imputed 
to  all  of  the  others.  Id. 

8.  The  negligence  of  the  driver  of  an 
omnibus  occupied  by  a  picnic  party  of 
j'oung  men  and  ladies  cannot  be  imputed  to 
a  lady  injured  by  the  overturning  of  the 
conveyance,  caused  by  a  defect  in  the  street 
and  the  contributory  negligence  of  the  driv- 
er, although  the  latter  was  a  member  of  the 
picnic  party,  where  the  conveyance  was  fur- 
nished by  the  young  men,  and  the  ladies  had 
nothing  to  do  with  the  hiring  or  driving  of 
it,  and  had  no  control  over  the  driver.      Id. 

9.  The  negligence  of  the  parent  of  a 
child  of  tender  years  which  is  injured  by 
the  negligence  of  another  cannot  be  imputed 
to  the  child,  so  as  to  support  the  defense  of 
contributory  negligence  to  ite  suit  for  dam- 
ages.   Chicago  City  R.  Co.  v.  Tuohy  (111.) 

.   270 
Notes  and  Bbie^s. 

Negligence;  what  constitutes;  proximate 
cause;  unforeseen  result  of  act.  400 

Of  child.  270 

Of  motorraan  in  frightening  horse  by 
sounding  gong;  contributory  negligence  of 
person  injured;  proximate  cause.  447 

In  storing  explosives  near  railroad;  prox- 
imate cause  of  injury  from  explosion  caused 
by  fire.  717 

Imputed;  where  two  or  more  unite  in 
common  purpose,  and  each  has  authority  to 
act  for  all;  where  person  injured  had  no 
control  over  negligent  party.  74 

Aa  to  walls  left  stending  by  fire;   pre- 
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sumption  of  negligence  from  fall;  duty  as 
to  condition  of  premises  in  hands  of  tenant; 
where  tenant  prevents  entry  thereon;  prop- 
erty abutting  on  highway.  67 
Contributory  negligence  of  person  in- 
jured; concurring  negligence;  proximate 
cause.                                                           12G 

KEGOTIABIiE  PAPER. 

Notes  and  Bbiefs. 

Negotiable  instruments;  certificate  of 
stock  as;  theft  of;  rights  of  bona  fide  pur- 
chaser of.  622 

HEW  TRIAL. 

A  new  trial  will  not  be  granted  for 
alleged  ill^^lity  of  the  jury,  which  is  as- 
serted for  the  first  time  on  appeal.  State 
V.Howard  (S.  C.)  686 

NOTICE. 

To  Place  Fire  Escapes  on  Buildings, 
see  Buildings. 

Of  Call  for  Payment  upon  Subscrip- 
tion, see  GOBPORATIONS,  4. 

Of  Unrecorded  Mortgage,  see  Mort- 
gage, 8. 

NUISAlfCES. 

Depreciation  in  Rental  Value,  see  Dam- 
ages, 4. 

Conclusiveness  of  Prior  Judgment,  see 
Judgment,  7. 

Ordinance  Declaring  What  Constitutes, 
see  Municipal  Corporations,  12. 

Pollution  of  Waters  with  Sewage,  see 
Waters,  11. 

Wbat  are. 

1.  Unnecessarily  and  unreasonably  de- 
laying a  car  load  of  high  explosives  on  a 
switch  in  the  vicinity  of  dwellings  consti- 
tutes a  nuisance.  Ft.  Worth  &  D.  City  R. 
Co.  V.  Beauchamp   (Tex.)  716 

2.  Authority  to  declare  what  shall  be  a 
nuisance,  and  to  abate  the  same,  does  not 
empower  a  municipality  conclusively  to  de- 
clare that  to  be  a  nuisance  which  a  court, 
acting  upon  its  experience  and  knowledge 
of  human  affairs,  would  say  is  not  so  m 
fact.     J>augel  v.  Bushnell   (111.)  266 

3.  Authority  given  a  municipality  to  de- 
clare what  shall  be  nuisances  empowers  it 
to  denounce  conclusively  those  which  are 
nuisances  per  ee,  and  those  which  in  their 
nature  may  be  nuisances,  but  as  to  which 
there  may  be  honest  differences  of  opinion 
in  impartial  minds.  Id. 
Remedies. 

4.  The  pollution  of  the  air  by  noxious 
gases  and  offensive  odors  emitted  from  a 
fertilizer  plant  entitles  the  owner  of  a  near- 
by dwelling  house  to  recover  damages  for 
the  annoyance  and  discomfort  thereby  occa- 
sioned to  himself  and  his  family.  Swift  v. 
Broyles  (Ga.)  390 

5.  The  renewal  by  a  tenant  of  his  lease 
after  the  creation  by  a  third  person  of  a 
nuisance  by  his  method  of  conducting  his 
business,  injuriously  affecting  the  right  of 
58  L.  R.  A. 


occupancy  and  the  tenant's  private  proper- 
ty, does  not  preclude  the  tenant  from  main- 
taining an  action  to  abate  the  nuisance  and 
to  recover  the  damages  for  his  injuries. 
Bly  V.  Edison  Electric  Illuminating  Co.  (N. 
Y.)  500 

6.  A  nuisance  created  by  conducting  an 
electric  light  plant  in  such  a  maimer  as  to 
affect  neighboring  property  injuriously  ia 
presumed  to  be  temporary,  so  as  not  to  de- 
prive tenants  of  sucn  property  of  the  right 
to  sue  for  injuries  to  their  interests,  and 
confine  the  rights  of  action  to  the  property 
owners,  even  where  the  tenants*  terms  com- 
mence after  the  creation  of  the  nuisance.  Id. 

7.  In  an  action  brought  to  enjoin  the 
continuance  of  a  nuisance  caused  by  keep- 
ing a  stock  of  fish  in  certain  premises, 
where  judgment  was  entered  abating  it,  and 
defendant  removed  the  nuisance  witMn  a 
few  days  thereafter  in  pursuance  of  the 
judgment,  the  continued  occupancy  of  the 
premises  after  the  entry  of  judgment  will 
not  be  presumed  to  be  with  an  intention  of 
constituting  a  continuation  of  the  annoy- 
ance; and  damages,  if  any,  connected  with 
such  occupancy,  are  embraced  in  the  judg- 
ment.   Gilbert  v.  Boak  Fish  Co.   (Minn.) 

735 
Notes  and  Bbiefs. 

Nuisance;  remedy  for;  at  conunon  law; 
concurrent  jurisdiction  of  courts  of  eqnity 
where  remedy  at  law  provided  by  srtatate; 
abatement  of,  as  bar  to  subsequent  action 
for  damages.  736 

In  keeping  car  of  powder  near  residence. 

717 

Measure  of  damages  for.  390 

OATH. 

Of  Bailiff  Accompanying  Juiy,  see 
Tbial,  II. 

OBJECTIONS. 

See  Tbial,  2. 

OFFICERS. 

Allowance  of  Claim  by  County,  aee 
Counties,  I. 

Compensation,  see  County  Tbeasitxeb, 
1,  2. 

Indictment  for  Refusal  to  Pay  over 
Funds,  see  Indictment. 

Conclusiveness  of  Judgment,  see  Judg- 
ment, 2. 

A  public  officer  who  accepts  and  re- 
tains the  salary  provided  by  the  law  in  foroe 
when  he  takes  office  cannot  question  the  va- 
lidity of  the  statute.  Gross  v.  Whitley 
County  Comrs.   (Ind.)  394 

Notes  and  Bbiefs. 

Officers;  fees  of;  payment  of  illegal  claim 
of;  estoppel  of,  by  accepting  salary  to  con- 
test validity  of  statute;  right  of  l^slaturc 
to  increase  or  diminish  compensation  of. 

394 

ORDINANCES. 

Imposing  Tax  on  Occupations,  see  Mu- 
nicipal Corporations,  5,  6. 
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OSTEOPATHY. 

See  Physicians  and  Subgeons,  1. 

Notes  and  Bbiefs. 

Osteopathy;  as  practice  of  medicine  with- 
in statute  requiring  license  for.  926 

^PARTITION. 

There  is  no  such  dispute  as  to  the 
title  to  the  .land  sought  to  be  divided  as  will 
defeat  an  action  for  partition,  where  both 
parties  claim  from  a  common  ancestor,  and 
the  only  matter  in  dispute  is  as  to  the  in- 
terest to  which  each  is  entitled  under  his 
will.    0*Hearn  v.  O'Hearn   (Wis.)  105 

IPABTIIEBSHIP. 

One  not  actually  a  partner  in  a  bank- 
ing business,  who  allows  his  name  to  be 
used  as  a  partner  to  give  credit  to  the  bank, 
is  not  liable  for  a  deposit  made  in  the  bank, 
by  its  owner,  of  funds  which  he  holds  as  ex- 
ecutor of  an  estate.    Re  Baldwin   (N.  Y.) 

122 
PAYMENT. 

Burden  of  Proof,  see  Evidence,  6. 
As   Affecting    Statute   of   Limitations, 
see  Limitation  op  Actions,  3. 

Notes  and  Briefs. 

Payment;  of  money  in  bank;  upon  forged 
order.  288 

PENAI.TY. 

Vested  Right  in,  see  Constitutional 
Law,  12. 

Notes  and  Bbiefs. 

Penalties;  statutory  vested  right  in.    882 

PENSION. 

Of  Public  School  Teachers,  see  Consti- 
tutional Law,  8,  14. 

Estoppel  of  Teacher  to  Contest  Consti- 
tutionality of  Pension  Fund,  see 
Estoppel,  3. 

PHYSICIANS  AND  SITBGEONS. 

1.  The  practice  of  osteopathy  is  the 
practice  of  medicine  within  the  meaning  of 
a  statute  requiring  a  license  to  engage  in 
«uch  practice.    Bragg  v.  State  (Ala.)     025 

2.  Statutes  forbidding  the  practice  of 
medicine  without  license  are  constitutional. 

Id. 

S,  That  a  board  of  medical  examiners  is 
not  properly  organized  is  no  protection 
against  liability  for  practising  medicine 
without  its  license,  if  it  is  acting  de  facto 
tinder  the  statutes,  and  its  certificate  of 
qualification  would  protect  one  from  prose- 
cution for  violating  the  statutes.  Id. 

4.  No  right  is  given  to  violate  the  crimi- 
nal laws  of  the  state  by  practising  medicine 
without  a  license  by  the  fact  that  the  board 
of  examiners  as  constituted  discriminates 
in  favor  of  "regular"  practitioners,  and 
against  all  other  schools.  Id. 

Notes  and  Briefs. 
Physicians  and  surgeons;  statute  requir- 
ing license  to  practise;  validity  of.  926 
58  L.  R.  A. 


PLEADING. 

Lesal  eiPeot. 

1.  The  facts  as  regards  mere  conditions 
precedent  to  the  enforcement  of  a  contract 
liability  may  be  pleaded  according  to  their 
legal  effect,  by  force  of  the  express  provi- 
sions of  Wis.  Rev.  Stat.  1898,  §  2674. 
South   Milwaukee   Co.    v.   Murphy    (Wis.) 

82 
Suffioienoy. 

2.  Alleging  facts  according  to  their  legal 
effect  does  not  render  a  plei^ing  bad  upon 
a  challenge  for  insufficiency,  though  it  may 
be  open  to  a  motion  to  make  more  definite 
and  certain,  where  the  facts,  as  thus  stated, 
may  be  inferred  with  reasonable  certainty. 

Id. 

3.  In  an  action  to  enforce  a  subscription 
liability  for  stock  in  a  corporation,  a  claim 
that  it  has  been  extinguished  by  the  substi- 
tution of  an  assignee  of  the  stock  as  debtor 
of  the  corporation  in  place  of  the  original 
subscriber  is  a  matter  of  defense,  to  be 
pleaded  as  such  and  established  by  evidence. 

Id. 

4.  A  petition  in  an  action  for  personal 
injuries,  that  states  facts  and  circumstan- 
ces from  which  the  inference  of  negligence 
by  the  defendant  is  inevitable,  is  not  defect- 
ive for  omitting  the  use  of  the  word  *'neg- 
ligent"  or  its  derivatives.  Geneva  v.  Bur- 
nett (Neb.)  287 

5.  Pleadings  charging  a  master  with  lia- 
bility for  injury  to  a  servant  through  incom- 
petence of  a  vice  principal  will  include  in- 
competence of  a  servant  acting  at  the  time 
as  vice  principal.  Sroufe  v.  Moran  Broth- 
ers Co.  (Wash.)  313 

6.  In  a  proceeding  in  contempt  against 
a  party  who  has  refused  to  comply  with  a 
money  decree  for  alimonv,  it  is  not  essen- 
tial that  the  complaint  allege  that  the  par- 
ty is  able  to  pa^  the  money,  since  the  decree 
imports  a  finding  of  the  court  that  he  is 
able  to  pay,  and  the  burden  is  on  him  by  al- 
legation and  proof  to  establish  his  inabil- 
ity.    State  V.  Cook  (Ohio)  625 

7.  Failure  of  a  complaint  for  foreclosure 
of  a  mortgage  to  set  out  the  mortgage  or 
state  the  substance  or  purport  of  its  provi- 
sions is  not  fatal  to  the  maintenance  of  the 
suit,  so  as  to  require  a  dismissal  b^  the 
court  of  its  own  motion  if  not  set  up  m  the 
pleadings.  Washington  National  Bldg.  L. 
&  I.  Asso.  V.  Stanley  (Or.)  816 
AmeiidiiientB. 

8.  An  amendment  to  an  answer  in  a  li- 
bel suit  where  privilege  is  set  up  as  a  de- 
fense, which  affirms  the  truth  of  the  alleged 
libel,  may  be  allowed  if  the  offer  to  amend 
is  reasonable  as  to  time,  since  the  defense 
thus  presented  is  not  inconsistent  with  the 
original  defense  of  privilege,  and  there  is  no 
change  of  issue  in  the  sense  of  substituting 
one  issue  for  another.  Billet  v.  Times- 
Democrat  Pub.  Co.   (La.)  62 

Notes  and  Briefs. 

Pleading;    failure  to  plead  equities;   ef- 
fect of.  700 
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Failure  to  ask  sufficient  relief;  effect  of, 
where  complaint  states  cause  of  action; 
right  to  recover  full  relief  under  general 


prayer. 
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Sufficiency  of  allegation  of  negligence.  281 
Necessity  of  alleging  specially  breach  of 
warranty  m  insurance  contract.  ^^'^ 

PLEDGE. 

See  Bills  and  Notes,  2. 


235 


and  Slan- 


POUOE  REPORTS. 

Not  Privileged,  see 
DEB,   1. 


PRESCRIPTION. 

Notes  and  Bbiefs. 

What  constitutes  renouncement  of  ac- 
quired prescription.  408 

PRINCIPAL  AND  AGENT. 

Accounting  by  Agent  for  Funds  Fur- 
nished for  Illegal  Purpose,  see  As- 
sumpsit. 

Officer  of  Corporation  as  Agent,  see 
Corpobations,  1. 

Notes  and  Briefs. 

Principal  and  agent;  trespass  by  agent 
under  direction  of  principal;  conclusiveness 
of  judgment  against  agent  in  subsequent  ac- 
tion against  principal.  419 

PROXIMATE  CAUSE. 

•      As  Affecting  Contributory  Negligence, 
see  Negligence,  3. 
Of     Injury    on   Railroad   Tracks,    see 

Bailkoads,  2. 
See  also  Trial,  5. 

1.  The  proximate  cause  of  an  event  is 
that  which,  in  a  natural  sequence  unbroken 
by  any  new  cause,  produces  that  event,  and 
without  which  that  event  would  not  have 
occurred.  Rider  v.  Syracuse  Rapid  Transit 
R.  Co.   (N.  Y.)  126 

2.  If  two  distinct,  successive  causes  un- 
related in  operation  contribute  to  an  injury, 
the  prior  or  remote  cause  cannot  be  made 
the  basis  for  recovery  of  damages,  if  such 
prior  cause  did  no  more  than  furnish  the 
condition  or  give  rise  to  the  occasion  by 
which  the  injury  was  made  possible.  Mis- 
souri P.  R.  Co.  V.  Coliunbia  (Kan.)         399 

3.  The  proximate  cause  of  the  derail- 
ment of  an  engine  by  grain  doors  on  the 
track,  thrown  thereon  by  a  severe  gale  from 
a  depot  platform  upon  which  they  had  been 
piled  by  the  railroad  company,  was  not  the 
placing  of  the  doors  on  the  platform,  where 
they  were  of  such  weight  that  they  could 
not  have  been  moved  from  the  place  where 
located  by  any  ordinary  cause,  and  for 
from  ten*to  fourteen  years  previous  such 
doors  had  been  piled  in  the  same  place  and 
manner  without  accident,  and  the  catastro- 

Ehe  could  not  have  happened  but  for  the 
eavy  gale.  W- 

4.  Negligence  in  leaving  a  car  load  of  i 
high  explosives  an  unreasonable  time  in  the  | 
vicinity  of  a  dwelling  is  the  proximate 
«8  L.  R.  A. 


cause  of  injury  to  the  dwelling  by  an  explo- 
sion of  the  car  through  fire  communicated 
from  other  cars  near  by.  Ft.  Worth  &  D. 
City  R.  Co.  y.  Beauchamp  (Tex.)  71ft 

Notes  and  Bbiefs. 

Proximate  cause;  of  injury  to  property 
from  explosion  of  car  of  powder  caused  by 
fire  communicated  from  other  cara.  717 


PUBUC  IMPBOVEMEHTS.- 

Assessment    for    Sewer    ImprovcmentB, 
see  Drains  and  Sewess,  2. 

Citizens  who  request  the  construction 
of  and  use  public  improvements  are  not  lia- 
ble for  the  negligence  of  the  city  in  their 
^<K)nstruction  or  operation,  because  they 
have  no  command  or  control  over  the  man- 
ner of  the  construction  or  management 
thereof.  Carmichael  v.  Texarkana  (C.  C. 
App.  8th  C.)  81^ 

K>c^s  AND  Bbiefs. 

Public  improvc»,ments ;  assessments  for; 
due  process  as  to:  necessity  of  benefits;  no- 
tice.*^  373 

Who  is  liable  for  thi^  expense  of  drainage. 

363 
PUBLIC  I.AKDS.  ., 

An  island  in  a  navigate  river  did  not 
pass  under  the  swamp-land  ^ant,  if  it  was 
not  then  in  existence,  and  was  never  a  part 
of  the  government  domain.  >^olman  l^ 
Hodges  (Iowa)  67$ 

PUBIilC  MOKET. 

NoTE^  AND  Bbiefs. 

Public  money;  donation  of,  for  pr**^ 
purpose;   what  constitutes  public   pur]*Jr 

KAILROADS. 

Acquisition  of  Right  of  Way   by   Pf 
scription,  see  Easements^  3. 

1.  Persons  having  no  invitation    to   go- 
upon  railway  tracks,  but  who  walk  thereon' 
for  their  own  convenience,  are  mere  licen- 
sees, taking  existing  conditions  as  they  find 
them,  and  cannot  require  the  railroad  com- 
pany to  protect  them  from  dangers  which 
are  as  apparent  and  open  to  their  own  ob- 
servation as  to  the  company.    Schreiner  v. 
Great  Northern  R.  Co.  (Minn.)  76« 

2.  The  failure  of  a  railroad  company  ta- 
build  the  statutory  fences  is  not  the  proxi- 
mate cause  of  injury  to  one  who,  b^ng  ap- 
proached by  a  train  while  walking  upon  the 
railroad  tracks,  stepped  therefrom  to  avoidi 
collision,  but  was  pushed  upon  the  rails  by 
a  straying  cow  pasturing  on  the  right  of 
way.  Id. 

Notes  and  Bbiefs. 

Railroads;  discrimination  by.  285- 

Acquirement  of  right  of  way  by  prescrip 
tion.  442 

Defects  in  cars;  injury  to  brakeman  by; 
duty  to  inspect;  foreign  cars.  334 

Person  walking  on  track  as  licensee;  as 
trespasser;  duty  of  railroad;  failure  to 
fence  track;  negligence  in  speed  of, train.  7(^ 
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XBAL  PBOPEBTT. 

Noixa  Am)  Bbiefs. 

Real  property;  conveyance  of;  reserva- 
tion of  right  of  action  for  damages  there- 
to; reservation  running  with  land^  118 

Possession  of  part  under  color  of  title  to 
whole,  to  give  title  to  whole;  constructive 
possession  following  title  when  property 
wholly  unoccupied.  201 

R¥8T.EA8r., 

Where  one  releases  a  deed  of  trust, 
and  takes  a  new  deed  of  trust  for  the  bal- 
ance of  his  debt,  a  lienor  subsequent  to  the 
first  deed  of  trust  thus  gets  preference  over 
the  second  deed  of  trust;  and  equity  will 
not  cancel  the  release  as  against  such  sec- 
ond lienor  except  for  fraud  or  mistake. 
Attkisson  v.  Plumb  (W.  Va.)    .  788 

Notes  aitd  Briefs. 

Release;  effect  of  release  of  one  joint 
wrongdoer  upon  the  liability  of  another ;  in- 
tention of  parties.  293 

Kffect  of  release  of  one  joint  tort  feasor 
on  liability  of  the  other: — (I.)  Scope;  (II.) 
release  under  seal:  (a)  in  general;  (6) 
provisions  reserving  right  to  proceed 
aii^ainst  co- tort-feasor ;  (III.)  release  not 
under  seal:  (a)  in  general;  (6)  provisions 
reserving  right  to  proceed  against  co- 
tort-feasor;  (c)  construed  according  to 
intention  of  parties;  (IV.)  covenants 
not  to  sue,  and  releases  construed  as 
covenants;  (V.)  accord  and  satisfaction: 
(a)  in  general:  (6)  partial  satisfaction; 
(VI.)  dismissal  or  entry  of  noUe  prosequi 
as  to  part:  (a)  in  general;  (6)  failure  to 
sue  all;  (VII.)  release  to,  or  satisfaction 
by,  one  not  in  fact  liable;  (VIII.)  marriage 
by  party  injured  to  one  of  tort  feasors; 
(IX.)  summary.  293 

RELIGIOUS  SOCIETIEa 

Notes  and  Briefs. 

Religious  societies;  conclusiveness  of  de- 
cision of  church  tribunal.  725 

ItEPLEVIH. 

Unaccepted  Tender,  see  Tender. 

Notes  and  Bbiefs. 

Replevin;  judgment  in,  against  one  joint 
trespasser  to  bar  subsequent  action  of  trov- 
er against  others;  right  of  plaintiff  in,  to 
elect  to  receive  back  the  property  or  its  val- 
ue in  money.  419 

KESTTME. 

For  R6sum6  of  Contents  of  Book,  see  p. 
961. 

BUIiE  OF  LAW. 

Notes  and  Briefs. 


Rule  of  law;  repeal  of,  by  implication. 
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SALE. 

A  sale  of  intoxicating  liquor  to  be 
shipped  to  the  purchaser  C.  O.  D.  is  com- 


58  L.  IL  A. 


pleted  when  the  liquor  is  delivered  to  the 
carrier.     State  v.  Cairns  (Kan.)  6& 

Notes  and  Bbiefs. 

Sale;  of  intoxicating  liquors  to  be« 
shipped  C.  O.  D. ;  delivery  to  carrier  to  pass, 
title ;  effect  of  existence  of  right  of  stoppage. 
in  transitu,  55, 

SCHOOLS. 

Pensioning    Teachers,     see    Constitu-. 

tional  Law,  3,  14. 
Enlarging  School  Limits,  see  Consti-. 

tutional  Law,  6,  13. 
Estoppel   to   Contest   Constitutionality 

of  Pension  Fund,  see  Estoppel,  3. 
Compulsory   Vaccination    of    Scholars, 

see  Health,  1,  2. 
Appropriation  of  Municipal  Funds,  see 

Municipal  Corporations,  4. 

1.  Liabilitjr  as  on  an  implied  contract  to. 
pay  for  material  furnished  for  and  used  in 
the  construction  of  a  schoolhouse  will  not 
arise  against  the  school  district,  when  the- 
express  contract  for  it  proves  invalid  be- 
cause the  constitutional  limit  of  indebted- 
ness has  been  exceeded  by  the  district.  Mc- 
Gillivray  v.  Joint  School  Dist.  No.  1  (Wis.) 

100 

2.  Payment  for  material  furnished  for 
and  used  in  a  school  buildine  may  be  en- 
forced as  far  as  is  possible  without  exceed- 
ing the  constitutional  limit  upon  the  debt 
of  the  district,  although  the  contract  under 
which  it  is  furnished  is  invalid  as  a  whole 
because  not  within  such  limit.  Id. 

3.  A  school-district  meeting  may  ratify 
a  contract  made  by  the  school  board  for  a 
schoolhouse  the  cost  of  which  exceeds  "the 
funds  provided  for  the  purpose,"  to  contract 
within  which  amount  the  authority  of  the 
board  is  limited  by  statute.  Id. 

4.  The  contract  of  a  school  board  for 
materials  for  a  school  building,  which  is  in- 
valid because  the  board  exceeds  its  author- 
ity by  failing  to  limit  the  contract  price  to. 
the  "funds  provided  for  that  purpose,"  is 
ratified  by  a  vote  of  the  district  authorizing 
the  provision  of  funds  to  cover  the  amouo^ 
which  it  has  agreed  to  pay.  Id. 
Annuities  for  teaohera. 

6.  A  rule  providing  for  the  deduction  of 
1  per  cent  from  the  salaries  of  all  teachers 
employed  by  a  board  of  education,  to  be 
paid  into  a  fund  for  the  purpose  of  provid- 
ing annuities  for  teachers  becoming  inca- 
pacitated by  reason  of  lone  service,  and  the- 
insertion  in  the  teachers'  contracts  of  a 
clause  consenting  to  such  deduction,  are  be- 
yond the  authority  of  the  board,  and  void, 
in  the  absence  of  legislative  authority! 
State  ew  rel.  Jennison  v.  Rogers    (Minn.) 

663 
Notes  and  Briefs. 

Schools;  statute  compelling  reception  in 
city  schools  of  nonresident  children;  violat- 
ing constitutional  provision  as  to  school 
fund.  170^ 

Implied  promise  to  pay  for  materials 
used  in  building  schoolhouse;  where  con- 
tract for,  ultra  vires;  duty  of  person  d 
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Sedition— Statutes. 


ing  with  school  board  to  take  notice  of  its 
powers.  101 

Vaccination  as  condition  of  right  to  at- 
tend. 78 

Statute  providing  for  deduction  of  per- 
centage from  teachers'  salaries  to  establish 
pension  fund;  constitutionality  of;  classifi- 
cation of  school  district  for  purposes  of 
legislation;  uniform  operation  of  statutes 
as  to.  660 

Creation  of  teachers'  retirement  fund  by 
•deduction  of  percentage  from  salaries;  va- 
lidity of;  discretion  of  school  board  as  to 
rules  and  regulations.  663 

nEDmov. 

1.  One  who  publishes  with  his  indorse- 
ment and  ratification  an  article  advocating 
revolution  and  murder  is  responsible  there- 
for, although  it  was  written  by  another. 
People  V.  Most  (N.  Y.)  609 

2.  The  publication  of  an  article  advocat- 
ing the  murder  of  rulers  by  poison  and  dyna- 
mite, and  denouncing  those  who  spare  the 
•ministers  of  justice  as  guilty  of  a  crime 
against  humanity,  is  within  the  provisions 
of  a  statute  making  it  a  misdemeanor  to 
wilfully  and  wrongfully  commit  an  act 
which  endangers  the  public  peace.  Id. 

3.  Tlie  publication  of  an  article  advocat- 
ing the  murder  of  rulers  and  the  destruc- 
tion of  organized  society  is  not  protected  by 
a  constitutional  provision  that  every  citizen 
«nay  freely  publish  his  sentiments  on  all 
subjects,  being  responsible  for  the  abuse  of 
that  right.  Id. 

Notes  and  Briefs. 

Sedition;  publication  of  seditious  arti- 
cle; protection  of,  by  right  to  free  speech. 

509 
9ET-OFF  AND  OOUNTEBOLAIM. 

One  sued  for  assault  committed  in  a 
continuous  encounter  may  counterclaim  for 
injuries  inflicted  upon  him  by  his  adver- 
sary.    Gutzman  v.  Clancy  (Wis.)  744 

9MAI.I.POX. 

Compulsory  Vaccination  of  Scholars, 
see  Health,  1,  2. 

8PE0IFI0  PEBFOBlffANOE. 

Notes  and  Bbiefs. 

Specific  performance;  to  compel  perform- 
ance of  contract.  228 

STATUTES. 

Revival  of  Prior  Law  by  Repeal  of  Sub- 
sequent, see  Counties,  2. 

Force  and  Effect  of  Charter  Provisions, 
see  Municipal  Cob!porations,  2. 

Title. 

1.  The  title,  "An  Act  Relating  to  Fire 
Escapes  for  Buildings,"  is  sufficient  to  cover 
provisions  in  the  act  imposing  duties  as  to 
its  enforcement  upon  factory  inspectors,  the 
grand  jury,  the  sheriff,  and  the  courts,  and 
prescribing  the  penalty  for  its  violation. 
Armsv.  Ayer  (HI.)  277 

58  L.  R.  A. 


2.  The  title  of  an  act  which  clea-rly  ex- 
presses the  general  purpose  to  regfulate  and 
limit  the  hours  of  employment  of  females 
in  certain  kinds  of  business  is  not  defective 
because  it  fails  to  specify  that  tbe  enact- 
ment is  an  exercise  of  the  police  poi«rer  or 
to  protect  the  public  health,  or  beea.uae  it 
does  not  mention  the  various  means  or  steps 
which  the  act  provides  for  its  enforcement. 
Wenham  v.  State  (Neb.)  825 

3.  Not  more  than  one  subject  is  iTicluded 
in  a  statute  regulating  and  limiting  the 
hours  of  labor  of  females  in  certain  employ- 
ments, merely  because  the  statute  prescribes 
certain  means  and  proceedings  for  its  en- 
forcement, and  certain  duties  to  be  per- 
formed with  respect  thereto  by  desi£^a.ted 
officials.  Id. 
Speeial  lesislation. 

4.  An  act  providing  for  fire  escapes  is 
not  local  or  special  if  it  applies  to  all  build- 
ings four  or  more  stories  in  height,  except- 
ing private  residences,  and  all  more  than 
two  stories  in  height  used  for  manufactur- 
ing purposes,  etc.     Arms  v.  Ayer  (111.)     277 

5.  Where   the   legislature   has   constitu- 
tional authority  to  enact  special  provisions 
in  general  laws,  a  statute  is  not  invalid  as 
special  legislation  which  establishes  a    new 
method  of  forming  the  governing  boards  of 
counties,  but  provides  that  it  shall  not  ap- 
ply to  certain  counties  of  the  state,   since 
the  act  will  be  construed,  not  as  a  special 
law  with  respect  to  certain  counties,  but  as 
a  special  provision  in  a  general  law.     Caro- 
lina Grocery  Co.  v.  Burnet  (S.  C.)        .    697 
ConBtrnotion. 

6.  Ijegislative  grants  of  power  to  mu- 
nicipalities, intended  to  secure  the  preser- 
vation of  the  public  health,  and  to  provide 
for  the  enforcement  of  proper  and  necessary 
sanitary  regulations  to  prevent  the  spread 
of  contagious  diseases,  are,  notwithstanding 
the  individual  liberty  of  the  citizen  is  in  a 
measure  involved,  entitled  to  a  broad  and 
liberal  construction  by  the  courts,  in  aid  of 
the  beneficial  purposes  of  their  enactment. 
State  ew  rel.  Freeman  v.  Zimmerman 
(Minn.)  78 

7.  Statutes  which  impose  penalties  or 
forfeitures,  or  provide  for  a  recovery  of 
damages  beyond  just  compensation  to  tbe 
party  injured,  are  to  be  strictly  construed 
in  so  far  as  they  inflict  punishment.  Cleve- 
land, C.  C.  &  St,  L.  R.  Co.  V.  Wells  (Ohio) 

651 

8.  Statutes  providing  for  taxation,  should 
be  construed  without  bias  or  prejudice,  even 
when  they  go  beyond  the  constitutional  re- 
quirement; and  the  courts  should  lean  to- 
wards strictness  only  to  the  extent  of  the 
presumption  that  the  legislature  has  so 
shaped  the  law  as,  without  ambiguity  or 
doubt,  to  bring  within  it  everything  that 
was  meant  to  be  embraced.  Hart  v.  Smith 
(Ind.)  949 

9.  An  exposition  of  the  meaning  of  a  law 
in  the  law  itself  cannot  be  departed  from  by 
the  courts.    Bossmiller  v.  State  (Wis.)     93 

10.  The  legislative  intent  of  a  law  being 
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plain,  that  intent  must  be  considered  the 
sole  purpose  of  the  enactment,  however  un- 
reasonable or  absurd  the  law  may  appear 
when  80  viewed.  Id. 

11.  A  statute  re<}uiring  the  placing  of 
fire  escapes  on  buildings  will  not  be  extend- 
ed to  persons  or  to  requirements  not  fairly 
-within  the  provisions  of  the  act.  Arms  v. 
Ayer  (111.)  277 
Amendmeiit. 

12.  If  the  legislature  in  enacting  a  gen- 
eral law  may  enact  special  provisions  there- 
in, it  may  enact  similar  special  provisions 
by  way  of  amending  a  general  law.  Caro- 
lina Grocery  Co.  v.  Burnet  (S.  C.)  687 

13.  A  statute  to  regulate  the  hours  of  la- 
bor of  females  in  certain  classes  of  employ- 
ment does  not  have  the  eflfect  to  amend  by 
implication  a  prior  statute  to  protect  the 
health  of  women  in  certain  other  employ- 
ments, so  as  to  be  within  the  constitutional 
provision  as  to  the  inclusion  of  a  law  that 
IS  to  be  amended  in  the  amending  enact- 
ment.   Wenham  v.  State  (Neb.)  825 

Notes  and  Bbiefs. 

Statutes;  requiring  fire  escapes  on  cer- 
tain buildings;  construction  of;  title  of; 
local  or  special;  as  delegation  of  judicial 
and  legislative  power.  280 

Construed  prospectively ;  retroactive 
laws;  etfect  of  repeal  of  statute  on  executed 
contract  authorized  thereby;  curative  acts. 

880 

Class  legislation.  359 

Making  it  a  crime  to  discharge  employee 
because  member  of  labor  organization;  as 
interference  with  right  of  contract;  class 
legislation.  749 

Exceptions  in;  construction  of.  765 

As  to  right  of  illegitimate  to  inherit ;  con- 
struction of.  451 

Limiting  rate  of  fare;  construction  of. 

651 

In  derogation  of  common  right;  construc- 
tion of.  926 

Limiting  hours  of  employment  for  fe- 
males; validity  of.  825 

Interpretation  of;  construction  rendering 
statute  constitutional  preferred.  171 

STREET  RAILWAYS. 

Injunction  to  Prevent  Construction,  see 

Injunction,  8. 
Negligence  of  Motorman,  see  Trial,  7. 
See  also  Trial,  10. 

Liability  for  injuries  inflicted. 

1.  T*he  one  in  charge  of  an  electric  car 
cannot  be  said  to  have  run  down  one  at- 
tempting to  drive  across  the  tracks  diago- 
nally in  front  of  the  car,  so  as  to  render  the 
car  company  liable  for  the  injury  on  the 
ground  of  wilfulness,  where  bpth  he  and  the 
driver  assumed  that  tlie  vehicle  would  clear 
the  track  in  time,  which  it  failed  to  do,  ap- 
parently, only  because  of  its  diagonal 
course,  so  that  no  effort  was  made  to  stop 
the  car  before  the  collision.  Rider  v.  Syra- 
cuse Rapid  Transit  R.  Co.  (N.  Y.)  125 
58  L.  R.  A.  64 


2.  A  person  in  the  highway,  within  20 
feet  of  a  street  crossing,  is  within  the  pro- 
tection of  the  rule  requiring  those  in  charge 
of  electric  cars  to  exercise  more  exacting  at- 
tention to  avoid  injury  to  travelers  when 
approaching  street  crossings,  where  vehicles 
and  pedestrians  may  always  be  expected  in 
front  of  them.  Chicago  City  R.  Co.  v. 
Tuohy  (111.)  270 

.3.  The  act  of  a  motorman  on  an  electric 
gravel  train,  in  catching  and  lecturing, 
without  undue  severity,  one  of  a  number  of 
small  boys  who  has  persisted,  after  repeat- 
ed warnings,  in  hanging  to  the  rear  end  of 
the  car,  and  then  turning  him  loose  without 
taking  any  precautions,  is  not  such  negli- 
gence as  will  render  his  employer  liable, 
where  the  child,  upon  being  released,  runs 
blindly  in  a  direction  converging  with  that 
of  another  car  approaching  on  a  parallel 
track,  and  collides  therewith  and  is  injured. 
Palmisano  v.  New  Orleans  City  R.  Co. 
(La.)  405 

4.  If  one  in  charge  of  an  electric  car, 
seeing  that  a  horse  is  frightened  by  the  ap- 
proach of  the  car,  and  that  its  driver  is  in 
danger,  continues  to  sound  the  gong  or  ring 
the  bell,  and  further  frightens  the  horse  and 
causes  it  to  run  away,  the  car  company  is 
liable  for  the  injuries  thereby  caused  to  the 
driver.  Oates  v.  Metropolitan  Street  R. 
Co.  (Mo.)  447 
Rate  of  speed. 

5.  Street  cars  propelled  by  electricity 
cannot  be  lawfully  mn  at  a  rate  of  speed 
which  is  incompatible  with  the  lawful  and 
customarv  use  of  the  highViray  by  others. 
Chicago  City  R.  Co.  v.  Tuohy  (111.)         270 

6.  A  rate  of  speed  of  an  electric  car  in 
a  city  street,  which  prevents  the  motorman 
from  keeping  control  of  it  so  as  to  stop  it 
within  a  reasonable  distance  upon  an  ap- 
pearance of  danger  to  others,  is  unreason- 
able and  dangerous.  Id. 
Contribntory  neglisenoe. 

7.  Contributory  negligence  will  prevent 
recovery  by  one  injured  by  collision  with  a 
street  car  when  attempting  to  drive  across 
the  tracks,  even  in  the  country,  where,  at  a 
distance  of  35  feet  from  the  track,  he  looks 
along  the  track  .319  feet,  and,  seeing  no  car 
coming,  walks  his  horse  across  the  track 
without  again  looking  for  a  car,  his  duty 
being  to  continue  to  look  until  the  track  is 
reached.  Keenan  v.  Union  Traction  Co. 
(Pa.)  217 

Notes  and  Briefs. 

Street  railways:  paramount  right  to  use 
of  streets  occupied  by  tracks;  duty  of  per- 
son approaching  track  to  look  both  ways; 
reasonable  diligence  as  to  safety.  126 

Frightening  of  horse  by;  sounding  of 
gong  or  ringing  of  bell  as  negligence.      443 

Duty  to  stop,  look,  and  listen  before 
crossing  track;  motorman's  duty  to  sound 
gong  and  stop  car  upon  seeing  person  in 
danger.  217 
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SUBBOOATION-  -TaXBB. 


SUBROGATION. 

Notes  and  "IBbiefs. 
Subrogation;    of  one   voluntarily   paying 
debt.  791 

SUNDAY. 

1.  The  sale  of  meat  by  a  butcher  to  Ma 
customers  on  Sunday  is  not  a  work  of  neces- 
sity or  charity  within  the  exception  of  Ga. 
Pen.  Code,  §  422,  prohibiting  all  other  work 
on  the  Lord's  Bay,  merely  because  his  cus- 
tomers prefer,  as  a  matter  of  convenience, 
not  to  make  their  purchases  on  the  previous 
day.     Arnheiter  v.  State   (Ga.)  392 

2.  In  a  prosecution  for  selling  meat  on 
the  Sabbath  in  violation  of  a  statute  forbid- 
ding all  work  on  that  day  except  in  case  of 
necessity  or  charity,  it  is  incumbent  on  the 
state  to  prove  that  the  acts  done  were  not 
works  of  necessity  or  charity;  and  it  is  not 
relieved  from  that  burden  by  the  denial  of 
the  accused  that  he  made  the  aales  charged. 

Id. 
Notes  and  Bbiefs. 

Sunday;  what  constitutes  work  of  neces- 
sity; question  for  jury  as  to.  393 

SUKViVOBSHIP. 

Presumption  of,  see  Evidence,  2. 
Burden  of  Proof  as  to,  see  Evidence,  3. 

TAXES. 

Estoppel  of  Taxpayer  to  Contest  Cor- 
rectness of  List,  see  Estoppel,  1. 

Proof  that  Item  Assessed  is  Not  Tax- 
able, see  Evidence,  19. 

Mandamus  to  Compel  Board  of  Equali- 
zation to  Assess,  see  Mandamus, 
1-3. 

For  Privilege  of  Using  Vehicles  on 
Street,  see    Municipal    Corpora- 

TIONS,   3. 
Tax    on   Occupations,   see    Municipal 

Corporations,  5,  6. 
Construction  of  Statute,  see  Statutes, 

8. 

1.  A  bridge  tax  levied,  under  authority 
of  the  Constitution,  on  all  the  property 
generally  in  a  ward,  is  not  a  local  assess- 
ment, even  though  for  the  imposition  of  it 
a  vote  of  the  taxpayers  of  the  ward  is  re- 
quired. Grigsby  Constr.  Co.  v.  Freeman 
(La.)  349 

2.  The  cost  of  replacing  a  county  bridge, 
necessarily  removed  by  drainage  conunis- 
sioners  in  the  prosecution  of  their  work,  is 
not  within  a  constitutional  provision  that 
the  cost  of  the  drainage  work  shall  be  paid 
for  by  special  taxation  upon  the  property 
benefited  thereby.  Heifner  v.  Cass  &  Mor- 
gan Counties  (111.)  353 

3.  Authorizing  drainage  districts  to  de- 
stroy county  bridges  when  necessary,  with- 
out requiring  their  replacement,  does  not 
violate  constitutional  provisions  authoriz- 
ing the  vesting  in  municipal  authorities  of 
power  to  assess  taxes  which  shall  be  uni- 
form, and  forbidding  the  legislature  to  im- 
pose taxes  upon  municipal  corporations  or 
their  inhabitants    for  corporate   purposes. 

Id. 
68  L.  R.  A. 


4.  A  tax  on  the  privilege  of  using  vehi- 
cles on  the  city  streets  is  not  subject  to  a 
constitutional  provision  that  all  property 
shall  be  taxed  according  to  its  value. 
Smith  V.  Scruggs  (Ark.)  921 

5.  A  tax  upon  the  privilege  of  using  <dty 
streets  is  not  invalid  because  limited  to  resi- 
dents of  the  city.  Id. 
Wbat  taxable. 

6.  Blacksmith  tools  and  conimfsaary 
store  goods  kept  by  a  corporation  as  part 
of,  or  in  connection  with,  an  outfit  for  do- 
ing construction  work,  are  liable  to  taxation 
under  La.  act  170  of  1898,  §  h  requiring  all 
property  within  the  state  to  be  taxed,  unless 
expressly  exempted  by  law,  and  defining 
property  to  include  all  movable  and  immov- 
able, corporeal  and  incorporeal,  articles  or 
thin^  of  value  owned,  held,  and  controlled 
within  the  state.  Grigsby  Constr.  Co.  v. 
Freeman  (La.)  349 

7.  The  legislature  may  authorize  a  city 
to  impose  a  tax  for  the  privilege  of  using 
vehicles  on  its  streets,  which  is  to  be  ex- 
pended in  keeping  them  in  repair.  Smith 
V.  Scruggs  (Ark.)  921 

8.  The  good  will  of  a  business  is  subject 
to  taxation  at  the  discretion  of  the  legisla- 
ture. '  Hart  V.  Smith  (Ind.)  949 

9.  The  good  will  that  attaches  to  the 
business  of  conducting  a  newspaper  belong- 
ing to  an  individual  or  a  copartnership  is 
not,  in  and  of  itself,  property  witiiin  the 
meaning  of  a  constitutional  mandate  as  to 
taxation  of  property.  Id- 

10.  A  statute  providing  for  the  taxation 
"of  all  property*^  does  not  cover  good  will 
where  it  is  not  mentioned  in  the  section  de- 
fining the  class  of  property  to  which  it 
would  properly  belong.  Id. 

11.  The  good  will  of  a  newspaper  pub- 
lished by  an  individual  or  partnership  can- 
not be  taxed  as  part  of  the  value  of  the 
business  where  there  is  no  provision  for 
treating  the  business  as  a  unit  for  purposes 
of  taxation.  Id. 
Designatioii  of  property. 

12.  The  constitutional  requirement  as  to 
taxation  of  property  is  not  sell-executing^ 
and  a  tax  cannot  be  laid  unless  the  legisla- 
ture selects  the  particular  species  of  prop- 
erty to  bear  the  burden  of  it.  Id. 
Sitas. 

13.  A  contractor's  outfit,  consisting  of 
mules,  scrapers,  wagons,  etc.,  brought  intc 
the  state  from  a  foreign  jurisdiction  to  be 
used  in  the  construction  of  a  railroad  bed, 
in  which  work  it  is  likely  to  be  occupied  for 
several  months,  has  a  sufficient  situs  within 
the  state  to  justify  its  taxation.  Grigsby 
Constr.  Co.  v.  Freeman  (La.)  349 
Doable  taxation. 

14.  It  is  not  double  taxation,  within  the 
constitutional  prohibition,  to  tax  the  same 
thing  in  two  jurisdictions,  where  each  has 
a  right  to  tax  it.  Id. 

15.  Taxing  a  second  time  property  al- 
ready taxed  in  another  state  is  not  double 
taxation    within    the    prohibition    of    the 
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Louisiana  revenue  act  of  1898,  that  no  prop- 
erty shall  be  taxed  twice  the  same  year.  Id. 

16.  The  imposition  of  a  license  tax  upon 
vehicles  used  upon  the  streets  of  a  city, 
which  is  to  be  expended  in  maintaining  such 
streets,  is  not  an  unconstitutional  double 
taxation,  although  the  vehicles  are  subject 
to  general  state  and  municipal  taxes  the 
same  as  other  property.  Smith  v.  Scruggs 
(Ark.)  921 
Corporate  taxation. 

17.  Public  corporations  having  control  of 
public  roads  are  not  excluded  from  a  pro- 
viso to  the  section  of  a  drainage  statute  au- 
thorizing the  assessment  of  benefits  accru- 
ing to  public  roads,  which  provides  that  the 
cost  of  rebuilding  bridges  shall  not  be  con- 
sidered, but  that  they  shall  be  rebuilt  at  the 
expense  of  the  corporate  authorities  of  the 
road,  by  the  facts  that  the  preceding  pro- 
viso provides  for  a  lien  against  "any  rail- 
road company  or  private  corporation,"  and 
that  the  proviso  in  question  relates  to  the 
sum  assessed  against  "either  of  said  corpo- 
rations," where  public  corporations  are  spe- 
cifically referred  to  in  the  principal  part  of 
the  section  and  in  the  first  proviso,  and 
such  preceding  proviso  specifically  provides 
for  recovery  of  assessments  against  town- 
ships. Heffner  v.  Cass  &  Morgan  Counties 
(111.)  353 

18.  The  market  value  of  the  capital  stock 
and  the  fair  ca^  value  of  the  bonded  in- 
debtedness may  be  added,  and  the  value  of 
the  tangible  property  deducted  from  the 
amount,  for  the  purpose  of  ascertaining  the 
value  of  the  capital  and  franchises  of  a  cor- 
poration for  purposes  of  taxation.  State 
Board  of^  Equalization  v.  People  ew  rel. 
Goggin   (111.)  613 

19.  The  cash  value  of  the  capital  stock  of 
a  corporation,  including  franchises,  cannot 
be  obtained  without  taking  into  considera- 
tion the  element  of  debt.  Id. 

20.  Tlie  amount  paid  by  a  corporation  to 
a  municipality  as  compensation  for  the  use 
of  its  franchise  privileges  in  such  munici- 
pality should  not  be  considered  in  determin- 
ing the  value  of  its  capital,  including  fran- 
chises, for  purposes  of  taxation.  Id. 
AaseMinent  by  state  board. 

21.  Assessments  by  a  state  board  of 
equalization  may  be  disregarded,  and  the 
board  coerced  to  assess  the  property,  when 
it  is  apparent  that  every  well-known  rule 
for  the  valuation  of  the  property  has  been 
violated,  and  the  board  has  refused  to  con- 
sider properly  prepared  statements  of  val- 
ues, and  other  information  submitted  to  it. 
and  has  arbitrarily  fixed  the  assessment  at 
a  grossly  inadequate  sum,  under  rules 
passed  for  the  occasion.  Id. 

22.  An  assessment  of  property  for  taxa- 
tion may  be  impeached  where  it  has  been 
fraudulently  made  at  too  low  a  rate.         Id. 

23.  The  bona  fide  determination  by  the 
state  board  of  tax  commissioners  that 
shares  of  stock  in  a  news-gathering  agency 
have  a  value  for  purposes  of  taxation  is 
binding  on  the  courts.  Hart  v.  Smith 
(Tnd.)  949 
68  L.  R.  A. 


24.  The  assessment  by  the  state  board  of 
tax  commissioners  of  property  not  subject 
to  taxation  under  the  laws  of  the  state  is 
subject  to  collateral  attack  in  the  courts. 

Id. 

25.  If  a  state  board  of  tax  commissioners 
adds  to  an  assessment  an  amount  represent- 
ing in  part  property  not  subject  to  taxation, 
with  no  means  of  determining  what  that 
part  is,  the  whole  addition  will  be  set  aside. 

Id. 

26.  The  court  may  lay  down  the  rules  of 
law  which  should  govern,  and  the  methods 
which  should  be  pursued  by,  the  state  board 
of  equalization  in  making  an  assessment  of 
property,  although  it  has  not  power  to  con- 
trol the  discretion  or  jud^ent  of  the 
board.  State  Board  of  Equalization  v.  Peo- 
ple ex  rel  Goggin  (111.)  513 
Transfer  tax. 

27.  A  transfer  of  corporate  stock  upon 
the  condition  that  the  transferrer  shall  en- 
joy the  dividends  and  vote  upon  the  stock 
during  his  lifetime  is  subject  to  the  provi- 
sions of  a  transfer  tax  law  imposing  a  tax 
when  the  transfer  is  intended  to  take  effect 
in  possession  or  enjoyment  at  or  after  the 
death  of  the  transferrer.  Re  Brandreth 
(N.  Y.)      '  148 

Notes  axd  Briefs. 

Taxes;  intention  that  all  property  shall 
be  taxed ;  good  will  and  trade  name  as  prop- 
erty; effect  of  invalidity  of  part  to  invali- 
date entire  assessment.  950 

Right  to  raise  money  by,  for  private  pur- 
pose. 740 

Rule  of  uniformity;  taking  property  of 
one  class  for  the  benefit  of  anotner.        662 

Power  of  drainage  district  to  levy.        369 

Distinction  between  tax  and  license  mon- 
ey ;  validity  of  penal  provisions  in  tax  ordi- 
nance. 100 

Taxation;  inherent  power  of;  how  lim- 
ited; necessity  of  equality  and  uniformity 
in  privilege  tax;  license  tax  upon  vehicles 
used  in  city  streets;  validity  of;  discretion 
of  municipality  as  to  amount  of.  922 

Taxation  of  capital  stock  of  corporations 
in  the  United  States:— (I.)  Proem:  (a) 
scope  of  note;  (h)  definitions;  (II.)  what 
capital  stock  is  as  a  subject  of  taxation; 
(III.)  concerns  taxable  on  capital  stock: 
(a)  domestic  corporations;  (&)  consoli- 
dated corporations;  (o)  foreign  corpora- 
tions; {d)  mutual  companies;  (e)  unincor- 
porated associations;  (IV-)  taxable  ele- 
ments and  determining  factors  in  the  taxa- 
tion of  capital  stock:  (a)  capital, — author- 
ized, subscribed,  or  paid  in;  (6)  property 
and  assets  in  gross;  (c)  property  out  of 
bounds;  (d)  property  situated,  capital  em- 
ployed., or  business  done,  within  the  taxing 
jurisdiction:  (1)  in  general;  (2)  domestic 
corporations;  (3)  foreign  corporations; 
(e)  intangible  property:  (1)  franchises; 
(2)  patents  and  copyrights;  (3)  good  will; 
(4)  stocks  in  other  corporations;  (5) 
United  States  bonds;  (6)  miscellaneous; 
if)  surplus,  reserve  funds,  accumulations, 
profits,    income,   earnings,   etc.;     (g)    divi- 
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dends;  (/i)  shares:  (1)  in  general;  (2)  is- 
sued and  outstanding]  (3)  at  par;  (4)  at 
market  or  actual  value;  (t)  debt;  (V.) 
stockholders:  (a)  residents:  (1)  in  domes- 
tic companies;  (2)  in  foreign  companies; 
(6)  nonresidents:  (1)  in  domestic  compa- 
nies; ( 2 ).  in  foreign  companies ;  (c)  miscel- 
laneous; '( VI.)  dividends;  (VII.)  duty  of 
corporations  to  collect  taxes  upon  their 
share  stock;  (VIII.)  double  taxation:  (a) 
corporations  and  stockholders;  (6)  capital 
!»tock  and  corporate  property;  (c)  in  gen- 
eral ;  ( IX. )  valuation :  ( a )  in  general ;  ( 6 ) 
deductions:  (1)  indebtedness;  (2)  real  es- 
tate and  other  tangible  property;  (3)  in- 
tangible assets;  (4)  miscellaneous;  (X.) 
exemption;  (XI.)  limitations;  (XII.)  stat- 
utory constructions;  (^III.)  administra- 
tion and  relief:  (a)  when  liability  begins; 
(6)  practice  and  procedure  of  assessors; 
(c)  acts  and  omissions  of  taxpayers;  (d) 
suits,  actions,  and  proceedings:  (1)  judicial 
supervision;  (2)  parties;  (3)  enforcing 
payment;  (4)  recovery  back;  (5)  miscella- 
neous;   (XIV.)    conclusion.  513 

On  levees.  757 

On  commissary  stores  used  by  railroad 
construction  company;  assessment  to  other 
than  tnie  owner.  350 

Ikiandamus  to  control  state  board  of 
equalization;  fraud  in  assessments;  what 
suflficient  to  show;  discretion  of  tax  board 
as  to  assessments;  omitting  property  from 
tax  list;  capital  stock  and  franchises  of 
corporation;  equality  and  uniformity.     515 

Transfer  tax;  on  corporate  stock  trans- 
ferred during  owner's  lifetime;  reserving 
dividends  and  right  to  vote.  149 

TIXEGRAPHS. 

1.  A  telegraph  company  which,  upon  or- 
der by  telegraph,  issues  and  delivers  its 
check  by  mistake  to  the  wrong  party,  is  lia- 
ble in  the  amount  thereof  to  an  innocent 
purchaser  for  value  who  takes  the  same  up- 
on the  indorsement  of  the  holder.  Burrows 
T.  Western  U.  Teleg.  Co.  (Minn.)  433 

2.  A  telegraph  company  does  not  com- 
ply with  its  duty  to  deliver  promptly  a  tele- 
gram by  delivering  it  to  the  clerk  of  the  ho- 
tel where  the  addressee  boards,  where  the 
clerk  has  no  other  authority  to  receive  it 
than  that  which  arises  from  the  relation  of 
hotel  keeper  and  boarder.  Western  Union 
Teleg.  Co.  v.  Cobb  (Tex.)  698 

Notes  and  Briefs. 

Telegrams;  sufficiency  of  deliveiy  of;  au- 
thority of  hotel  clerk  to  receive  telegram  for 
guest.'  698 

Telegraphs  and  telephones;  poles  and 
wires  for,  as  additional  servitude  on  high- 
way; injunction  to  restrain  erection  of. 

776,  783 
TEIiEPHOKES. 

Occupancy  of  Streets  by  Poles  and 
Wires,  bee  Highways,  4,  5;  In- 
junction, 9. 


Notes  and  Briefs. 

Telephones;  duty  to  furnish  equal  facili- 
ties to  all.  285 

TENDER. 

An  unaccepted  tender  of  the  proper- 
ty at  the  termination  of  a  long  litigation  of 
a  replevin  action  against  a  sheriff  for 
wron^ul  seizure  of  property  under  execu- 
tion IS  no  bar  to  an  action  against  those 
who  executed  the  indemnity  bond  for  its 
value.    Woodworth  v.  Gorsline   (Colo.)  417 

TOLL  BRIDGE. 

What  Ck)n8titutes  a  Taking,  see  £io- 
NENT  Domain,  2. 

TOLLS. 

The  use  of  a  turnpike  for  a  short  dis- 
tance, without  passing  any  toll  gates,  as 
part  of  a  public  highway,  is  lawful  without 
payment  of  any  tofls  therefor,  although  the 
highway  and  a  free  bridge  forming  a  part 
of  it  destroy  the  value  of  the  turnpike  and 
a  toll  bridge.  Clarksville  &  R.  Turnpike 
Co.  v.  Moni^mery  County  (Tenn.)  155 

TQBTS. 

Husband's  Liability  for  Wife's  Torts, 
see  Husband  and  Wife,  4. 

Notes  and  Briefs. 

Torts;    joint;    right  to   sue   and   recover 
against  one  or  all.  667 

Effect  of  judgment  against  one  joint  tort 
feasor  upon  liability  of  the  other. 

410,  411,  419 

Effect  of  release  of  one  joint  tort  feasor 
on  liability  of  the  other.  293 

TRADENAME. 

Notes  and  Briefs. 
Tradename;  taxation  of.  950 

TRESPASS. 

Notes  and  Briefs. 

Trespass;   continuing;   rights  of  grantee 
as  to.  120 

TRIAL. 

When  Faulty  Itistructions  Harmless, 
see  Appeal  and  Error,  8. 

Remarks  of  Counsel,  see  Appeal  and 
Error,  13. 

Informing  Jury  of  Le^al  Effect  of  An- 
swers and  Special  Verdict,  see 
Appeal  and  I^or,  12. 

Question  for  Jury,  see  Master  and 
Servant,  9.  '' 

See  also  Appeal  and  Error,  9-11. 

1.  An  admission,  to  obviate  the  neces- 
sity of  consuming  the  time  necessaiy  to 
make  the  proof,  that  certain  beverages  were 
sold  ''after  the  passage  and  due  publica- 
tion" of  an  ordinance  forbidding  the  sale, 
will  be  interpreted  to  mean  after  the  expi- 
ration of  the  time  necessary  to  render  the 
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publication  of  the  ordinance  effective.    Lau- 
ijel  V.  Bushnell  (111.)  260 

Objeotioiui  and  exceptions. 

2.  A  general  objection  and  exception  to 
the  admission  in  evidence  of  a  deposition  is 
not  sufficient  if  some  portions  of  it  are  ad- 
missible, although  other  portions  are  inad- 
missible.    Gutzman  v.  Clancy    (Wis.)      744 

3.  Statutory  permission  to  take  excep- 
tions to  the  charge  after  the  trial  does  not 
include  exceptions  to  refusals  to  give  re- 
•quested  instructions.  Id. 

4.  The  failure  to  urge  an  objection  at 
the  time  a  jury  retires  unaccompanied  by  a 
sworn  officer  amounts  to  consent  or  waiver, 
by  the  accused,  of  compliance  with  a  statute 
requiiing  them  to  be  so  accompanied.  Drey- 
^r  V.  People  (111.)  869 
'Questions  of  faot. 

6.  The  contributory  negligence  of  the  in- 
jured party  cannot  be  taken  from  the  jury 
in  an  action  to  recover  damages  for  person- 
al injuries,  except  in  cases  where  it  is  clear 
that  tliere  was  some  new  act  of  negligence 
on  the  part  of  defendant  that  was  the  proxi- 
mate cause  of  the  injury.  Rider  v.  Syra- 
cuse Rapid  Transit  R.  Co.  (X.  Y.)  125 

6.  Whether  or  not  \vitne3ses  are  con- 
tradicted by  written  statements  proved  at 
the  trial  is  for  the  jurj%  where  the  state- 
ments were  procured  from  them  prior  to  the 
trial  by  one  who  took  notes  and  then  dictat- 
ed an  elaboration  of  his  notes  to  a  stenogra- 
pher, whose  transcript  is  the  statement 
proved.  Chicago  Citv  R.  Co.  v.  Tuohy 
(III.)  '  270 

7.  The  jury  must  determine  whether  or 
■not  the  motorman  on  an  electric  car  keeps 
«uch  a  lookout  as  the  circumstances  de- 
mand, or  gives  such  warning  as  is  neces- 
•sary,  when  he  discovers  that  a  child  is  up- 
on, or  approaching  the  track.  Id. 

8.  In  case  of  a  difference  between  upper 
and  lower  proprietors  as  to  the  use  of  water 
for  power  purposes,  where  there  is  not  suffi- 
cient to  supply  the  needs  of  both,  the  ques- 
tion should  be  left  to  a  jury  to  say  whether, 
under  all  the  circumstances,  the  party  com- 
plained against  has  used  more  than  his  fair 
proportion  of  the  water  of  the  stream.  Can- 
ton V.  Shook  (Ohio)  637 
Qnestlon  of  law. 

9.  The  question  of  remote  and  proximate 
causes,  in  a  case  where  two  distinct,  succes- 
sive causes  unrelated  in  their  operation  con- 
join to  produce  an  injurj%  is  one  of  law  for 
tl\e  court,  and  not  of  fact  for  the  detenni- 
nation  of  the  juiy.  Missouri  P.  R.  Co.  v. 
Columbia  (Kan.)'  399 
Instructions. 

10.  The  mere  fact  that  a  horse  frightened 
into  running  away,  by  a  street  car,  had 
been  scared  once  about  a  week  before  by  a 
dummy  engine,  is  not  sufficient  to  authorize 
an  instruction  precluding  a  recovery  for  the 
injuries  caused  by  the  runaway  if  the  real 
cause  of  the  accident  was  the  disposition  of 
the  horse  to  be  frightened  at  cars.  Gates 
V.  Metropolitan  Street  R.  Co.  (Mo.)  447 
58  L.  R.  A. 


Oath  of  bailiflP. 

11.  An  oath  taken  by  bailiffs  six  days 
prior  to  the  retirement  of  the  jury,  and 
prior  to  the  introduction  of  evidence  and 
the  subsequent  steps  of  the  trial,  is  not  a 
compliance  with  the  statutory'  requirement 
of  an  oath  "when  the  jury  shall  retire  to 
consider  of  their  verdict."  Dreyer  v.  Peo- 
ple  (111.)  869 

12.  A  statutory  requirement  that  a  jury 
shall  retire  in  charge  of  a  sworn  officer  can 
be  waived  by  consent  of  the  defendant,  in  a 
ciiminal  case.  Id. 

Notes  and  Briefs. 

Trial;  failure  to  place  jury  in  charge  of 
sworn  officers  upon  retirement;  effect  of 
discharge  of  jury;  waiver  of  irregularities. 

870 

Question  as  to  contributory  negligence  in 
driving  upon  street-car  tracks,  for  jury. 

127 

Question  for  jury  as  to  negligence  in 
crossing  street-car  track.  217 

Question  for  jurj'  as  to  whether  work  is 
one  of  necessity,  in  action  for  violation  of 
Sunday  statute.  393 

Question  for  jury  as  to  justice  of  discrim- 
ination. 285 

Question  for  jury  as  to  intoxicating  char- 
acter of  liquor.  ,  267 

Question  for  jury  as  to  vacancy  of  prem- 
ises within  meaning  of  insurance  policy.  235 

Interpretation  of  alleged  wrongful  publi- 
cation as  question  for  court.  609 

Question  for  court  as  to  effect  of  certifi- 
cates of  deposit.  122 

Question  of  law  for  the  court  as  to  who 
are  fellow  servants.  691 

Instructions;  effect  of  defects  in;  how 
cured.  271 

Effect  of  verdict  by  incompetent  jury.  685 

TROVER. 

Conclusiveness  of  Prior  Judgment,  see 
Judo  M EN T,  4. 

TRUSTS. 

Bank  as  Trustee,  see  Banks,  7,  8. 

1.  A  reservation,  in  a  conveyance,  of  "all 
claim  or  right  of  action"  against  an  elevat- 
ed railroad  company  for  sill  past,  present, 
or  future  damages  done  by  it  to  the  value  or 
use  of  the  property,  though  ineffectual  to 
reserve  any  right  of  action  in  the  grantor 
a^ainHt  such  company,  will  be  effectual  to 
raise  an  implied  trust  by  which  the  gran- 
tee, or  a  subsequent  purchaser  with  notice, 
who  brings  an  action  for  such  injuries  to 
rhe  property  by  the  elevated  railroad,  will 
hold  the  proceeds  of  the  action  as  a  trustee 
for  the  grantor  in  such  conveyance.  West- 
ern U.  Teleg.  Co.  v.  Shepard  (X.  Y.)       115 

2.  A  court  of  equity  may  appoint  a  trus- 
tee, rather  than  an  administrator  ad  litem, 
to  represent  the  rights  of  an  estate  in  the 
litigation  during  the  time  the  regular  ad- 
ministrator is  unable  to  act.  United  States 
Casualty  Co.  v.  Kacer  (Mo.)  436 
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Notes  and  Bbiefs. 

Trusts;  deposit  in  bank  for  special  pur- 
pose as  trust  fund;  effect  of  mingling  ^th 
other  funds;  right  to  follow  in  case  of  in- 
solvency. 385 

Trust  implied  to  effectuate  purpose  of 
contract  when  its  terms  cannot  be  given  ef- 
fect. 115,  118 

TURNPIKES. 

What  Constitutes  a  Taking,  see  Emi- 
nent Domain,  2. 
Use  of,  see  Tolls. 

USURY. 

1.  A  sum  exacted  by  the  holder  of  a 
mortgage  from  one  who  purchased  the 
mortgaged  premises  without  assuming  the 
mortgage,  in  addition  to  legal  interest,  for 
extending  the  time  of  payment  beyond  ma- 
turity, is  usurious  where,  by  the  same  ar- 
rangement, the  purchaser  is  required  to  as- 
sume personal  liability  for  payment  of  the 
mortgage.    Ganz  v.  Lancaster  (N.  Y.)     151 

2.  The  exaction  of  a  premium  consisting 
of  a  certain  percentage  upon  the  amount  of 
the  loan,  payable  monthly  in  the  same  way 
interest  is  paid,  which,  together  with  the 
required  interest,  exceeds  the  rate  allowed 
by  law,  is  not  authorized  by  a  provision  in 
a  statute  governing  building  associations 
that  the  provisions  aa  to  bidding  for  loans 
shall  not  apply  to  an  association  which 
fixes  the  rate  of  premium  in  its  by-laws  or 
by  resolution,  and  that  no  premium  shall  be 
considered  or  treated  as  interest,  since  the 
statute  will  not  be  presumed  to  mean  by  the 
words  "rate  of  premium"  the  same  thing  as 
rate  of  interest.  Washington  National 
Bldg.  L.  &  I.  Asso.  V.  Stanley  (Or.)         810 

3.  The  penalties  for  usury  will  not  be 
enforced  where  the  parties  have  acted  under 
an  honest,  though  mistaken,  belief  that  the 
stipulated  rate  was  recoverable  under  the 
law.  Id. 

Notes  and  Bbiefs. 

Usury;  at  common  law;  necessity  of  leg- 
islation to  make  illegal  in  extending  time  of 
payment  of  mortgage.  151 

VACCINATION. 

Compulsory   Vaccination   of    Scholars, 
see  Health,  1,  2. 

Notes  and  Briefs. 

Vaccination;  rule  excluding  unvaccinated 
children  from  school;  validity;  in  absence 
of  express  statutory  authority.  78 

vehici.es. 

Tax  for  Using  on  Streets,  see  Taxes, 

4,7. 
Double  Taxation,  see  Taxes,  16. 

Notes  and  Bbiefs. 

Vehicles;  license  tax  on;  validity  of.   922 

VENDOR  AND  PURCHASER. 

1.  The  assignment  hy  a  vendor  of  land, 
who  has  retained  the  title  to  secure  pay- 
58  L.  IL  A. 


ment  of  the  purchase-money  notes,  of  one  of 
the  notes,  suspends  his  right  to  rescind  for 
nonperformance  of  the  contract  until  he  has 
regained  title  to  it.  Douglass  v.  Blount 
(Tex.)  690 

2.  A  transfer  of  one  of  the  notes  given 
for  the  purchase  price  of  real  estate,  which 
are  secured  by  retention  of  the  title  in  the 
vendor,  passes  a  proportionate  part  of  the 
vendor's  lien,  which  may  be  foreclosed  by 
the  transferee.  Id- 

3.  A  foreclosure  of  his  proportionate 
lien  by  an  assignee  of  one  of  the  notes  given 
for  the  purchase  price  of  real  estate,  to  se- 
cure which  the  title  is  retained  by  the  ven- 
dor, places  it  beyond  the  vendor's  power  to 
rescind  the  contract  for  nonperformance 
while  the  sale  under  the  foreclosure  judg- 
ment remains  in  force.  Id. 

4.  A  vendor  of  real  estate,  who  retain* 
the  legal  title  to  secure  the  purchase-money 
notes,  one  of  which  he  assigns  without  giv- 
ing it  priority  over  those  retained,  has  no 
right  to  redeem  from  a  foreclosure  of  its 
lien,  to  which  he  was  not  made  a  party.  Id. 

5.  The  fact  that,  where  the  legal  title  to 
land  is  retained  by  the  vendor  to  secure  the 
purchase-money  notes,  a  note  assigned  to 
a  third  person  holds  a  lien  proportional  to 
the  amount  of  the  note,  foreclosure  of  which 
will  prevent  the  vendor  from  rescinding  for 
nonperformance  of  the  contract,  will  not  give 
him  or  a  representative  of  his  interest  a 
right  to  redeem  from  a  foreclosure  of  ihe 
lien  of  the  assigned  note  for  the  purpose  of 
regaining  his  right  of  rescission.  Id. 

6.  Under  a  contract  to  purchase  real  es- 
tate and  pay  the  purchase  price  in  instal- 
ments, which  provides  that  the  purchaser 
shall  keep  the  property  insured  for  the 
benefit  of  the  vendor,  the  purchaser  cannot^ 
in  case  of  injury  to  the  property  by  fire,  in- 
sist that  the  insurance  money  shall  be  ap- 
plied in  reduction  of  the  indebtedness  not 
yet  due,  when  its  amount,  added  to  the  val- 
ue of  the  lot,  does  not  equal  the  unpaid  pur- 
chase money,  but  the  vendor  may  apply  it 
in  restoring  the  property  for  the  protection 
of  its  security.  Naquin  v.  Texas  Savings 
&  R.  £.  Invest.  Asso.  (Tex.)  711 

Notes  A2n>  Bbiefs. 

Vendor  and  purchaser;  sale  on  instal- 
ments; effect  of  part  pajrment  to  make  con- 
tract an  executed  one.  711 

Rights  of  vendor  in  executory  contract. 

Purchaser  botind  by  all  that  appears  in 
deeds  forming  chain  of  title.  US 

Vendor's  lien;  assignment  of  purcha«?- 
money  notes;  foreclosure  by  assignor;  ef- 
fect of  attempt  to  procure  personal  judg- 
ment on  vendor's  lien  notes;  as  waiver  of 
lien;  equity  of  redemption.  700 

WAIVER. 

Of  Requirement  that  Sworn  Officer  Ac- 
company Jury,  see  Tbial^  4,  12. 
Of  Proofs  of  Loss,  see  Insurance,  11. 
See  also  Appeal  and  Ebbou^  2. 


Waters. 
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WATEBS. 

As  to  Waters  as  Boundaries,  see  Boun- 

D  ABIES. 

Cutting  Ice,  see  Constitutional  Law, 
5. 

Right  to  Take  Ice,  see  Constitutional 
I^w,  II;  Ice. 

Damages  for  Changing  Current  of 
Stream,  see  Damages,  I. 

"What  Constitutes  a  Taking  of  Ripa- 
rian Rights,  see  Eminent  Domain, 

Acquisition,  by  Eminent  Domain,  of 
Right  to  Float  Logs,  see  Eminent 
Domain,  1,  6. 

Oompensation  for  Riparian  Rights 
Taken  for  Public  Use,  see  Emi- 
nent Domain,  7. 

Levees  Are  Internal  Improvements,  see 
Levee. 

Surface  Water,  see  Municipal  Corpo- 
b!ations,  1. 

See  also  Trial,  8. 

1.  The  power  of  the  state  over  navigable 
waters  within  its  boundaries  is  limited  to 
the  enactment  and  enforcement  of  such  rea- 
flodable  police  regulations  as  may  be  deemed 
necessary  to  preserve  the  conunon  right  of 
All  to  enjoy  the  same  for  navi^tion  by 
boats  or  otherwise,  and  all  incidents  of 
navigable  waters,  including  the  taking  of 
ice  therefrom  for  domestic  use  or  sale. 
Rossmiller  v.  State  (Wis.)  93 

2.  A  riparian  owner's  use  of  the  land 
T)etween  high  and  low  water  mark  must  not 
interfere  with  the  public  rights  of  naviga- 
tion, fishery,  and  the  improvement  of  the 
stream.  Freeland  v.  Pennsylvania  R.  Co. 
(Pa.)  206 

3.  The  question  of  the  necessity  for  tak- 
ing particular  property  to  aid  in  furnishing 
A  municipal  water  supply  cannot  be  left  fi- 
nally to  the  municipality  without  any  right 
of  appeal  to  the  courts,  under  a  constitution 
permitting  propertv  to  be  taken  under  the 
right  of  eminent  domain  only  when  neces- 
sary for  public  use.    Steams  v.  Barre  (Vt.) 

240 
•Rimnlag  loss. 

4.  There  is  no  right  to  store  water  along 
4L  stream  which  is  a  natural  highway  for 
running  logs,  and  discharge  it  for  the  pur- 
pose of  ai<Ung  a  drive,  so  as  to  increase  the 
natural  volume  of  the  stream  and  overflow 
and  wash  away  the  banks  to  the  injury  of 
riparian  owners.  Brewster  v.  J.  &,  J.  Rog- 
<ir8  Co.  (N.  Y.)  495 

5.  A  statutory  remedy  for  injuries  to 
riparian  property  by  floating  logs  in  the 
stream  is  cumulative  merely,  and  does  not 
deprive  the  riparian  owner  of  his  common- 
taw  action  for  such  injuries.  Id. 
TTpper  and  lower  proprietors. 

6.  A  municipality  situated  on  a  natural 
flowing  stream  is,  in  its  corporate  capacity, 
«  riparian  proprietor,  having  the  rights  and 
subject  to  the  liabilities  of  such  proprietor, 
and  may  use  out  of  such  stream  all  the  wa- 
ter it  needs  for  its  own  proper  purposes,  re- 
tumii^  to  the  stream  the  water  not  con- 
68  L.  E.  A. 


sumed     in     such     use.     Canton     v.     Shock 
(Ohio)  637 

7.  If  the  water  of  a  stream  is  insufficient 
to  supply  the  needs  of  both  an  upper  and  a 
lower  proprietor  for  manufacturing  purpos- 
es, neither  has  a  right  to  use  all  the  water, 
but  it  should  be  so  divided  and  used  that 
each  shall  bear  his  fair  proportion  of  the 
loss  caused  by  the  shortage  of  water.       Id. 

8.  A  municipality  has  no  right  to  mate- 
rially diminish  the  flow  of  water  in  a 
stream  upon  which  it  is  situated,  to  the  in- 
jury of  a  lower  proprietor,  by  supplying 
water  to  persons  outside  of  the  municipality 
or  for  transportation.  Id. 

0.  For  the  purpose  of  supplying  its  in- 
habitants with  power  for  manufactories,  a 
municipality  situated  on  a  natural  stream 
can  take  therefrom  only  a  reasonable  share 
of  the  water,  and  has  no  right  to  so  dimin- 
ish the  flow  of  water  as  to  deprive  a  lower 
proprietor  of  his  fair  proportion  of  the  wa- 
ter for  power  purposes.  Id. 

10.  A  lower  proprietor  who  uses  the  wa- 
ter of  a  stream  for  power  purposes  has  no 
legal  cause  of  complaint  against  a  city 
which,  as  upper  proprietor,  supplies  its  in- 
habitants with  water  from  the  stream  for 
domestic  use;  and  the  fact  that  the  water 
is  so  supplied  for  pay  does  not  affect  the 
question.  Id. 
Pollntion  of  Btream. 

11.  A  municipal  corporation  which  drains 
its  sewage  into  a  natural  water  course, 
without  a  legal  appropriation  and  the  pay- 
ment of  compensation  to  riparian  owners, 
thereby  creating  a  nuisance  inflicting  spe- 
cial and  substantive  damages  on  a  riparian 
proprietor,  is  liable  to  the  latter  for  the 
damages  so  sustained.  Mansfield  v*  Bal- 
liett  (Ohio)  623 
Accretions. 

12.  The  title  to  accretions  is  not  lost  by 
the  fact  that  a  stream  changes  its  course, 
and,  forcing  its  way  through  the  newly 
formed  land,  cuts  the  portion  in  controversy 
off  from  the  main  land.  De  Lassus  v.  Fa- 
herty  (Mo.)  193 

13.  The  possession  of  the  whole  of  a  tract 
of  accretions  follows  the  paper  title,  where 
the  owner  has  exercised  such  acts  of  owner- 
ship over  it,  from  time  to  time,  as  the  char- 
acter of  the  formation  warrants,  placing 
buildings  thereon,  and  fencing  and  cultivat- 
ing a  part  of  the  tract.  Id. 

14.  Compensation  for  the  loss  of  future 
alluvial  deposits  on  the  bank  of  a  navigable 
stream  must  be  made  by  one  who  for  his 
own  benefit,  whether  as  a  riparian  owner  or 
under  the  right  of  eminent  domain,  erects 
an  embankment  on  the  opposite  bank  in  such 
a  way  as  to  change  the  current  of  the 
stream  and  destroy  its  habit  of  forming  the 
alluvial  deposits.  Freeland  v.  Pennsylva- 
nia R.  Co.  (Pa.)  206 

15.  The  title  of  the  state  to  land  in  the 
bed  of  a  navigable  river,  on  which  an  island 
is  gradually  formed  independently  of  accre- 
tions to  the  land  of  a  riparian  owner,  is  not 
lost  by  the  formation  of  such  island  and 
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its  gradual  approach  to  the  riparian  land, 
from  which  a  cnannel  etill  separates  it  dur- 
ing the  annual  freshets,  and  bv  the  shifting 
of  the  river  because  of  the  island,  and  the 
consequent  acquisition  by  the  state  of  title 
to  soil  in  the  bed  of  the  river,  which  for- 
merly belonged  to  the  state  on  the  other 
side  of  the  river.  Holman  v.  Hodges 
(Iowa)  «73 

16.  An  island  formed  in  a  navigable  river 
does  not  become  a  part  of  the  land  of  an 
adjacent  riparian  owner,  when  it  was 
formed  independently  of  any  accretions  to 
his  land,  and  when  any  additions  to  his 
land,  whether  by  accretion  thereto  or  the 
receding  of  the  waters,  have  resulted  from 
the  formation  of  the  island.  Id. 
Surf  aoe  water. 

17.  A  landowner's  right  te  defend  his 
land  from  surface  water  is  limited  by  what 
is  reasonable  under  all  the  circumstences  of 
the  case,  including  the  effect  of  his  acte  up- 
on neighboring  land.  Franklin  v.  Durgee 
(N.  H.)  112 

18.  Tlie  owner  of  land  adjoining  a  high- 
way cannot  fill  depressions  in  nis  land, 
which  are  natural  outlete  te  drain  the  wa- 
ter from  the  highway,  if  the  effect  will  bo 
to  cast  the  water  back  onte  the  highway  and 
injure  it,  and  if  such  use  of  his  land  is  un- 
reasonable under  all  the  circumstances.    Id. 

10.  The  diversion  or  altered  transmission 
of  surface  water,  caused  by  the  erection  of 
a  building  upon  land  over  which  it  is  ac- 
customed to  flow,  affords  no  ground  of  ac- 
tion to  a  person  who  suffers  injury  by  rea- 
son thereof.  Jessop  v.  Bamford  Bros.  Silk 
Mfg.  Co.  (N.  J.  Err.  &  App.)  329 

Irrigation. 

20.  Under  a  statute  authorizing  persons 
having  possessory  rights  to  agricultural 
land  to  appropriate  water  for  irrigation 
and  making  ''said  land  available  for  agri- 
cultural purposes  to  the  full  extent  of  the 
soil  thereof,**  appropriation  of  sufficient  for 
the  whole  tract  will  relate  back  to  the  first 
diversion,  in  case  the  water  is  used  continu- 
ously and  the  area  of  cultivation  is  extend- 
ed with  reasonable  diligence.  Longmire  v. 
Smith  (Wash.)  308 

21.  ITiat  the  cubic  foot  is  prescribed  by 
statute  as  the  measure  of  water  for  irriga- 
tion purposes  does  not  prevent  the  expres- 
sion of  the  quantity  needed  for  a  particular 
tract  in  inches,  if  the  pressure  and  method 
of  measurement  are  given.  Id. 

22.  One  who  has  appropriated  water  for 
irrigation  is  not  deprived  of  his  righte  by 
the  fact  that  he  does  not  in  the  first  in- 
stance describe  a  definite  measurement  of 
what  he  uses,  and  does  not  furnish  clear 
and  satisfactory  evidence  of  the  amount  he 
requires.  Id. 

Notes  and  Briefs. 

Waters;  right  to  cut  ice  from;  power  of 
state  to  regulate;  requiring  license  for 
privilege  to  cut  ice.  94 

Accretions;  title  to  islands  in  stream; 
title  to  bed  of  stream;  change  of  channel. 

674 
68  L.  R.  A. 


Accretions;  property  in  habit  of  river  t<> 
deposit  sand;  right  to  damages  for  interfer- 
ence with.  2(M^ 

The  law  of  accretion  to  shore  lands: — 
(I.)  What  constitutes;  (II.)  title  to:  (a) 
in  general;  (6)  effect  of  form  of  convey- 
ance; (o)  effect  of  grant  on  existing  accre- 
tion; {d)  rights  of  municipalities;  (6)  con- 
flicting righte;  (III.)  basis  of  rule;  (IV.) 
effect  of  character  of  water;  (V.)  separa- 
tion of  upland  and  accretion:  (a)  in  gener- 
al; (6)  effect  of  street  on  shore;  (VI.)  in- 
terference with  right:  (a)  adverse  posses- 
sion; {h)  preventing  formation;  (c)  sepa- 
ration from  shore;  (VII.)  dower  and  lease- 
hold. 10? 

Acquisition  of  a  water  supply  by  right  of 
eminent  domain: — (I.)  Right  to  take  with- 
out compensation;  (II.)  power  to  exercise 
right  of  eminent  domain:  (a)  in  general; 
(6)  who  may  exercise;  (c)  what  may  be 
token:  (1)  in  general;  (2)  other  pubhe 
property;  (d)  exhaustion  of  power;  (e) 
extent  of  righte  acquired;  (f)  discretion  as- 
to  necessity;  (III.)  procedure:  (a)  in  gen- 
eral; (6)  notice;  (c)  abandonment  of  pro- 
ceedings; (IV.)  damages:  (a)  measure  of; 
(6)  who  entitled  to;  (o)  prepayment  of; 
(V.)  limitetion  of  actions.  240 

Liability  for  permitting  water  to  accu- 
mulate and  freeze  on  sidewalk  to  the  injury 
of  travelers.  321 

Sale  of  mill  to  convey  water  righte;  dam- 
ages for  diversion  of  water.  488 

How  far  grant  of  mill  includes  water 
righte.  487 

levees  as  public  improvemente.  757 

Title  to  islands.  673 

Municipal  corporation  as  riparian  owner. 

Appropriation  of;  righte  of  riparian  pro- 
prietor; apportioning  water.  308 

Right  of  city  to  drain  sewers  into;  lia- 
bility for  injury  caused  by.  630 

Use  of,  under  right  of  eminent  domain; 
compensation  to  riparian  owners;  injury  by 
floating  logs;  exclusive ness  of  remedy  pro- 
vided by  statute.  496 

Surface  waters;  right  of  city  as  to;  lia- 
bility for  damage  caused  by.  329 

What  waters  are  navigable ;  title  to  bed 
of  stream;  righte  of  riparian  owners;  high- 
\v&teT  mark:  how  determined;  "water's 
edge;"  accretions;  grant  of  lands  bordering 
on  navigable  stream.  190 

WlliliS. 

Evidence     Concerning    Execution,    sec 

Evidence,  12. 
Impeachment  of  Attesting  Witness,  see 

Witnesses. 

1.  A  will  of  real  estete  will  not  pass  tlie 
amount  received  for  the  properly  under 
eminent  domain  proceedings  consummated 
during  the  teste  tor's  lifetime.  Ametrano  v. 
Downs  (N.  y.)  71^ 

2.  No  devise  by"  implication  arises 
where   a   testetor  with   three  children  be- 
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queathes  one  half  his  property  to  one  of 
them  without  mentioning  the  remainder  of 
the  property  or  the  other  children,  but  he 
dies  intestate  as  to  such  remainder,  and  the 
child  named  in  the  will  is  entitled  to  share 
in  it  with  the  others.  O'Heam  v.  O'Hearn 
(Wis.)  106 

3.  Attesting  witnesses  need  notknow  that 
the  attested  instrument  is  a  will,  to  make 
the  attestation  valid,  under  a  statute  pro- 
viding that  wills  must  be  attested  and  sub- 
scribe by  witnesses  "in  the  presence  of  the 
testator  and  of  each  other/'  Re  Claflin 
(Vt.)  261 

4.  That  witnesses  to  a  will  were  in  the 
same  room  with  each  other  and  the  testator 
is  not  sufficient  to  make  the  attestation 
valid,  if  they  were  not  so  in  the  presence  of 
one  another  that  each  could  see  the  others 
sign.  Id. 

Notes  and  Bbiefs. 

Wills;  execution  of;  necessity  that  wit- 
nesses should  know  that  the  document  is  a 
will;  presumption  where  witnesses  and  tes- 
tator ar#  in  the  same  room;  right  to  prove 
statements  of  testator.  261 

Passing  of  proceeds  of  land  under  a  de- 
vise of  real  property: — (I.)  Introductory: 
(II.)  land  voluntarily  conveyed  by  testa - 
58  L.  R.  A. 


tor;    (III.)    land  taken   from   testator   by 
coni^ulsory  proceedings;   (IV.)  conclusions. 

719 
Construction  of;  intent  of  testator;  right 
of  heirs  at  law  to  realty  undisposed  of; 
where  will  expressly  excludes  them;  neces- 
sity of  electing  between  devise  and  rights  of 
heir  at  law ;  presumption  as  to  gift  by  im- 
plication; presumption  against  intention  to 
die  intestate.  106 

WITNESSES. 

Admissibility  of  Testimony,  in  Former 
Suit,  of  Witness  since  Deceased, 
see  Evidence,  7. 

Contradiction  of,  see  Trial,  6. 

Former  statements  of  attesting  wit- 
nesses to  a  will,  in  conflict  with  their  testi- 
mony at  the  probate  proceedings,  can  be 
used  only  for  purposes  of  impeachment; 
not  to  show  that  they  are  true.  Re  Claflin 
(Vt.)  261 

WO]£EN. 

Hours  of  Labor,  see  Coxstitutioxal 
Law,  9,  15. 

X-RAYS. 

Admissibility  of  X-Ray  Pictures,  see 
Evidence,  8. 
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